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CONNECTICUT — Supreme  Court  of  Errors. 

SAMUBI,  O.  PRENTICE,  CniKy  Justice. 

ABSOCIATB  JT78TICXB. 

JOHN  M.  THATER.  GEORGE  W.  WHEELEE. 

ALBERTO  T.  RORABACK.  JOHN  K.  BEACH. 

DELAWARE— Supreme  Court. 

CHARLES  M.  CURTIS,  Ckancellob. 
JAMES  PENNEWILL,  Ghiet  Justice. 

ASSOCIATE  JUDGES. 

WILLIAM  H.  BOYCE.  VICTOR  B.  WOOMjBT^ 

HENRY  C.  CONRAD.  HERBERT  L.  RICE. 

Court  of  Chancery. 
CHARLES  M.  CURTIS,  Chanceixor. 


MAINE— Supreme  Judicial  Court 

ALBERT  R.  SAVAGE,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

ALBERT  M.  SPEAR.  GEORGE  E.  BIRD. 

LESLIE  C.  CORNISH.  GEORGE  F.  HALEY, 

ARNO  W.  KING.  GKORGE  M.  HANSON. 

WARREN  O.  PHILBROOE. 


MARYLAND— Court  of  Appeals. 
A.  HUNTER  BOYD,  Chief  Judob. 

ASSOCIATE  JUDGES. 

JOHN  p.  BRISCOE.  JOHN  R.  PATTISON. 

N.  CHARLES  BURKE.  HAMMOND  URNER. 

WILLIAM  H.  THOMAS.  HENRY  STOCKBRIDGD. 

ALBERT  CONSTABLE. 


NEW  HAMPSHIRE— Supreme  Court 
FRANK  N.  PARSONS,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

REUBEN  E.  WALKER.  ROBERT  J.  PEASLRE. 

JOHN  B.  YOUNG.  WILLIAM  A.  PLUMMEB. 

'Resigned  September  12,  UU, 
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CHARLES  a  GARRISON.  JAMES  J.  BERGEN. 

FRANCIS  J.  SWAYZE.  WILLARD  P.  VOORHEBS.t 

THOMAS  W.  TRENCHARD.  JAMES  F.  MINTURN. 

CHARLES  W.  PARKER.  SAMUEL  KALISCH. 

CHARLES  O.  BLACK.* 

JUDGES. 

JOHN  W.  BOGBRT,  JOHN  J.  WHITE. 

WILLIAM  H.VREDENBURGH.  HENRY  S.  TERHUNE. 

JOSEPH  W.  CONQDON.«  ERNEST  J.  HEPPENHEIMEB. 

ROBERT  WILLIAMS.* 

Court  of  Chancery. 
EDWIN  ROBERT  WALKER,  Chahcbllob. 

VICE  OHANOKIXOBS. 

JOHN  R.  EMERY.  JAMES  E.  HOWELL. 

FREDERIC  W.  STEVENS.  VIVIAN  M.  LEWia 

EUGENE  STEVENSOJ^.  JOHN  H.  BACKBS. 

EDMUND  B.  LEAMING.  JOHN  GRIFFIN. 

Supreme  Court. 
WILLIAM  S.  GUMMERE,  Chief  JusTicat. 

ASSOCIATE  JTDSTICKS. 

CHARLES  G.  GARRISON.  WILLARD  P.  VOOBHEBS.t 

FRANCIS  J.  SWAYZE.  JAMES  F.  MINTUKN. 

CHARLES  W.  PARKER.  JAMES  J.  BERGEN. 

THOMAS  W.  TRENCHARD.  SAMUEL  KALISCH. 

CHARLES  C.  BLACK.* 

Prerogative  Coiui:. 
EDWIN  ROBERT  WALKER,  Obdinabt. 
Vice  Obdinabies, 
JOHN  R,  EMERY.  JAMES  E.  HOWELL. 

FREDERIC  W.  STEVENS.  VIVIAN  M.  LEWIS. 

EUGENE  STEVENSON.  JOHN  H.  BACKES. 

EDMUND  B.  LEAMING;  JOHN  GRIFFIN. 

PENNSYLVANIA— Supreme  Court. 

D.  NEWLIN  FELL,  Chief  Jdbticb. 

JUSTICES. 

J.  HAY  BROWN.  JOHN  P.  ELKIN. 

S.  LESLIE  MESTREZAT,  JOHN  STEWART. 

WILLIAM  P.  POTTER.  ROBERT  MOSCHZISKEE. 

RHODE  ISLAND— Supreme  Court. 
CLARKE  H.  JOHNSON,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

C.  FRANK  PARKHURST.  WALTER  B.  VINCENT. 

WILLIAM  H.  SWEETLAND.  DARIUS  BAKER. 

VERMONT— Supreme  Court 
GEORGE  M.  POWERS,  CBiEr  JtrsricB. 

ASSOCIATE  JUSTICES. 
LOVBLAND  MUNSON.  SENECA  HASELTON. 

JOHN  HENRY  WATSON.  WILLIAM  H.  TAYLOR. 


•Died  June  1,  1914.  «Dlea. 

'Appointed  .Tune  IS.  1S14,  to  succeed  *  Appointed  to  lucceed  Joseph  W.  Concdon. 


Wlllard  p.  Voorhees. 
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<37  R.  I.  96) 

FRET  ▼.  RHODBISLAND  CO.    (No.  4742.) 

<Sapreine  Coart   of  Rhode  Island.     July   10, 
1914.) 

X  Time  (|  9*)— Computation. 

When  a  period  of  time  is  to  be  reckoned 
from  a  certain  day,  tbe  day  from  which  the  time 
is  to  be  reckoned  is  excluded  from  the  compu- 
tation. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  SS  11-32;   Dec.  Dig.  §  9.*] 

2.  CouBTB  (S  65*)— Terms  of  Coubt— Timb  or 

HoLDiwo— "To"— "From." 

Gen.  Laws  1909,  c.  275,  §  S,  provides  there 
•hall  be  a  vacation  of  the  superior  court  from 
the  second  Monday  in  July  to  the  third  Monday 
in  September  of  each  year,  and  section  11  pro- 
vides that  in  vacation  the  superior  court  snail 
not  hear  jury  trials.  Chapter  32,  §  12,  provides 
that  whenever  time  is  to  be  reckoned  from  any 
day  snch  day  shall  not  be  Included  in  the  com- 
putation. Ileld,  that  as  the  word  "to,"  like  the 
word  "from,"  is  generally  a  word  of  exclusion, 
and  as  chapter  275,  |  2,  requires  the  superior 
court  to  hold  sessions  at  certain  points  on  tbe 
third  Monday  in  September,  the  superior  court 
may  bear  jury  trials  on  the  second  Monday  in 
July. 

[Ea.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  230,  246;   Dec.  Dig.  J  65.*] 

8.  Street  Railroads  (§  99*)— Injuries  to 
Persons  at  CRoasiNas— Duts  to  Look  anu 
Listen. 

A  motorist  about  to  cross  street  railway 
tracks  is  bound  to  look  along  the  track  imme- 
diately before  driving  upon  it. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  209-216 ;   Dec  Dig.  |  99.*] 

4.  Street   Railroads  ({  114*)  —  Collision 

WITH    ADTOMOBILE  —  EVIDENCE   —   SUFFI- 
CIKNCT. 

In  an  action  for  personal  Injuries  received 
by  a  motorist  and  for  injuries  to  his  automobile 
in  a  collision  with  a  street  car,  evidence  held 
insufficient  to  sustain  a  verdict  against  the  street 
railway  company  not  showing  the  motorist's 
want  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent.   Dig.    f§   239-250;    Dec   Dig.   | 

6.  Apfeai.  and  Error  (|  IOOd*)— Review- 
Verdicts. 

A  verdict  approved  by  the  trial  court  will 

be  accorded  great  deference  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.    §§   3860-3876,   3948-3950; 

Dec  Dig.  I  1005.*] 

Vincent;  J.,  dissenting  in  part. 

Exceptions    from    Superior    Court,    Kent 
County ;  John  W,  Sweeney,  Judge. 


Action  by  Charles  T.  Frey  against  the 
Rhode  Island  Company.  After  a  verdict  for 
plaintiff  a  new  trial  was  granted  unless 
plaintiff  would  enter  a  remittitur,  and  both 
plaintiff  and  defendant  excepted.  Plaintiff's 
exceptions  overruled,  and  defendant's  sus- 
tained and  cause  remanded. 

William  R.  Champlln,  of  Providence,  for 
plaintiff.  Joseph  O.  Sweeney  and  Alonzo  R. 
Williams,  both  of  Providence,  for  defendant 

SWEETLAND,  J.  This  is  an  action  of 
trespass  on  the  case  to  recover  damage  for 
Injuries  to  the  plaintiff's  person  and  to  his 
automobile  alleged  to  haVe  been  received 
through  the  negligence  of  the  defendant. 
The  case  was  tried  before  a  justice  of  the 
superior  court  sitting  with  a  jury  and  re- 
sulted in  a  verdict  for  the  plaintiff  for  $8,- 
000.  The  defendant  duly  filed  its  motion  for 
a  new  trial.  Said  justice  in  his  decision  on 
the  motion  ordered  that  a  new  trial  should 
be  granted,  on  the  ground  that  the  damages 
awarded  by  the  jury  were  excessive,  unless 
within  five  days  after  said  decision  the  plain- 
tiff should  remit  all  of  said  verdict  in  excess 
of  $6,000.  The  plaintiff  did  not  file  his  re- 
mittitur. The  plaintiff  and  the  defendant 
each  filed  an  exception  to  said  decision.  The 
case  is  before  us  upon  the  plalntifrs  excep- 
tion to  the  decision  of  said  Justice  granting 
a  new  trial,  and  upon  the  defendant's  ex- 
ceptions to  certain  rulings  of  said  justice 
made  during  the  progress  of  the  trial  and  to 
the  decision  of  said  justice  on  said  motion 
for  a  new  triaL 

[1 , 2]  Said  trial  was  commenced  during  a 
session  of  the  superior  court  holden  at  East 
Greenwich  within  and  for  the  county  of  Kent 
on  the  8th  day  of  July,  1913,  and  continued 
through  the  8th,  9th,  10th,  11th,  12th,  and 
14th  days  of  July,  1913.  In  the  year  1913 
the  14th  day  of  July  was  the  second  Monday 
of  July  in  that  year.  On  said  14th  day  of 
July,  1913,  the  counsel  made  their  arguments 
to  the  jury,  the  justice  delivered  bis  charge, 
and  the  jury  thereupon  considered  the  case 
and  rendered  their  verdict.  On  said  day  the 
defendant  moved  that  the  case  be  taken  from 
the  jury  and  passed  on  the  ground  thai  the 
Justice  and  the  Jury  could  not  legally  sit 
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in  the  trial  of  said  case  on  that  day,  because 
it  Is  provided  by  statnte  that  there  shall  be 
a  yacadon  of  the  superior  court  from  the 
second  Monday  In  July  to  the  third  Monday 
In  September  In  each  year.  The  Justice  de- 
nied said  motion  and  the  defendant  duly  ex- 
cepted to  said  ruling.  This  exception  is  now 
before  us.  Chapter  275,  i  3,  Gen.  Laws  1909, 
provides  as  follows: 

"There  sball  be  a  vacation  of  the  snperior 
court  from  the  second  Monday  in  July  to  the 
third  Monday  in  September  in  each  year." 

And  section  11  of  the  same  diapter  pro- 
vides as  follows: 

"In  vacation  the  snperior  court  shall  not  hear 
jury  trials  (except  in  special  statutory  cases), 
petitions  for  divorce,  or  motions  to  default  re- 
cognizances." 

Although  It  might  be  desirable  that  the 
superior  court  should  have  authority  to  com- 
plete in  the  early  days  of  vacation  a  Jury  trial 
commenced  during  a  session  and  not  finished 
before  the  close  of  the  session,  thus  prevent- 
ing a  loss  to  the  state  and  to  the  parties, 
yet  in  view  of  the  prohibitive  language  of 
the  statute  we  are  of  the  opinion  that  said 
court  does  not  have  such  power.  The  ques^ 
tion  Involved  in  this  exception  is  whether 
the  second  Monday  of  July  in  each  year  Is 
or  is  not  a  part 'of  the  vacation  of  the  su- 
perior court;  whether  the  word  "from"  in 
said  section  8  shall  be  interpreted  as  a  word 
exclusive  or  inclusive  of  said  second  Monday 
of  July. 

It  is  the  well-settled  rule  that  when  a  pe- 
riod of  time  Is  to  be  reckoned  from  a  certain 
day,  unless  there  is  something  in  the  context 
or  the  circumstances  to  indicate  a  different 
Intention,  the  day  from  which  the  time  is  to 
be  reckoned  shall  be  excluded  from  the  com- 
putation and  from  the  period.  In  Ordway 
T.  Remington,  12  R.  I.  310,  34  Am.  Rep.  646. 
this  court  construed  a  lease  which  demised 
the  tenement  let  "from  the  first  day  of  Sep- 
tember now  next  ensuing,  for  and  during  the 
full  end  and  term  of  one  year  and  nine 
months  thence  next  ensuing,"  and  held  that: 

"If  the  demise  is  from  a  given  day  and  there 
is  nothing  else  to  indicate  the  intention,  then, 
unless  there  is  some  particular  reason  for 
holding  otherwise,  according  to  the  weight  of 
authority  we  think  the  given  day  must  be  ex- 
cluded." 

In  Millard  v.  Wlllard,  3  R.  L  42,  the  court 
treated  this  subject  without  reference  to  the 
statute  dealing  with  construction,  which  we 
shall  consider  later,  and  said: 

"In  all  cases  when  a  point  of  time  or  the  do- 
ing of  an  act  is  referred  to  merely  as  a  termi- 
nus from  which  to  measure  time,  the  day  of  the 
date  or  of  the  act  should  be  excluded." 

We  have,  moreover,  in  this  state  the  fol- 
lowing rule  for  the  reckoning  of  time  from 
any  day  when  such  provision  occurs  in  a 
statute.  Sections  1  and  12,  c.  32,  Gen.  Laws 
1909,  provide  that  unless  sudi  construction 
Is  inconsistent  with  the  manifest  intent  of 
the  General  Assembly,  or  is  repugnant  to 
some  other  part  of  the  same  statute,  "when- 
ever time  is  to  be  reckoned  from  any  day, 


date,  or  act  done,  or  tb.e  time  of  any  act 
done,  such  day,  date,  or  the  day  when  such 
act  is  done,  shall  not  be  included  in  such 
computation."  This  la  conclusive  of  the  ques- 
tion before  us,  for  such  an  interpretation  of 
the  word  "from,"  in  the  section  establishing 
a  vacation  In  the  superior  court,  is  not  in- 
consistent with  the  manifest  Intent  of  the 
General  Assembly,  nor  is  It  repugnant  to 
some  other  part  of  the  statute.  It  Is  urged 
that  such  an  interpretation  will  carry  said 
vacation  into  the  third  Monday  of  September 
and  Interfere  with  the  beginning  of  the 
sessions  of  the  snperior  court  on  such  date. 
There  Is  no  force  in  that  contention.  We 
have  no  rule  for  the  interpretation  of  stat- 
utes which  requires  the  day  to  which  a  peri- 
od of  time  extends  to  be  Included  in  such 
period.  The  word  "to,"  like  the  word  "from," 
Is  generally  a  word  of  exclusion.  In  a  sense 
both  the  second  Monday  of  July  and  the 
third  Monday  of  September  are  days  from 
which  the  period  of  vacation  is  to  be  reck- 
oned, and  hence  both  are  to  be  excluded. 
Furthermore,  there  is  a  specific  provision  of 
law  contained  in  chapter  275,  |  2,  Gen.  Laws 
1909,  tliat  the  superior  court  shall  hold  ses- 
sions In  South  Kingstown  and  Providence 
on  the  tlilrd  Monday  of  Septeml>er  In  each 
year,  thus  clearly  placing  that  day  within 
the  period  of  the  session  of  the  court  and  not 
that  of  vacation. 

It  Is  urged  that  this  interpretation  is  In- 
consistent with  the  settled  practice  of  the  su- 
perior court,  which  each  year  has  not  carried 
the  business  of  its  sessions  Into  the  second 
Monday  of  July.  This  interpretation  does 
not  require  the  superior  court  to  hold  Jury 
trials  on  said  second  Monday  of  July.  The 
Justices  of  that  court  can  so  arrange  the  busi- 
ness of  the  court.  Just  previous  to  the  close 
of  the  sessions  before  vacation,  that  Jury 
trials  and  other  matters  which  may  not  be 
heard  in  vacation  will  surely  not  extend  be- 
yond the  period  of  the  sessions.  If  to  ac- 
complish that  they  have  as  a  general  rule 
taken  up  none  of  the  regular  business  of  the 
different  sessions  on  the  second  Monday  of 
July,  that  is  plainly  a  matter  within  their 
power  and  discretion.  It  is  further  urged 
that  this  interpretation  is  Inconsistent  with 
the  practice  of  this  court  with  regard  to  its 
own  sessions.  Our  attention  is  called  to 
chapter  275,  |  1,  Gen.  Laws  1909,  which  pro- 
vides that: 

"The  Supreme  Court  shall  be  in  session  at 
Providence  from  the  first  Monday  in  October 
to  the  second  Monday  in  July  in  every  year." 

And  it  is  argued  that  If  the  word  "from," 
in  the  section  concerning  the  vacation  of  the 
superior  court,  shall  t>e  interpreted  to  exclude 
the  second  Monday  of  July  from  such  vaca- 
tion, a  like  interpretation  should  exclude  the. 
first  Monday  in  October  from  our  session. 
This  contention  disregards  the  further  lan- 
guage of  said  section  1,  which  also  provides 
that  this  court  shall  be  in  session  "at  such 
other  times  as  said  court  shall  deem  proper."' 
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We  hare  pennttted  motiatui  to  be  made  re- 
tamable  before  na  on  the  first  Monday  of 
October,  and  It  has  been  the  practice  of  the 
court  to  bear  other  matters  which  have  been 
assigned  to  that  day.  The  court  has  done 
this  without  formal  determination  as  to 
whether  said  first  day  of  October  was  or  was 
not  the  first  day  of  the  session  named  in  the 
statute.  It  is  clearly  In  accordance  with  the 
aothority  given  to  us  by  law,  and  is  not  a 
practice  inconsistent  with  the  interpretation 
which  we  are  now  making. 

Ihe  superior  court  is  held  by  the  various 
JDstices  of  that  court  in  the  several  conn- 
ties  of  the  state  at  different  times  in  each 
year.  In  accordance  with  the  provisions  of 
section  2,  c.  276,  Gen.  Laws  1909,  as  follows: 

"The  superior  court  shall  hold  its  sessions 
erery  year  at  the  times  and  places  foUowing,  to 
wit,  at  Sonth  Kingstown,  within  and  for  the 
coon^  of  Washington,  on  the  third  Monday  of 
September,  November,  February,  and  April; 
«t  Newport,  within  and  for  the  county  of  New- 
port, on  the  first  Monday  of  October,  Decem- 
ber, March,  and  June;  at  East  Greenwich, 
within  and  for  the  county  of  Kent,  on  the 
fourth  Monday  of  October,  January,  March, 
and  Jnne;  and  at  Providence,  for  the  counties 
of  Providence  and  Bristol,  on  the  third  Monday 
in  September,  and  thence  continuously  to  the 
aecond  Monday  in  July  of  the  following  year: 
lYovided,  that  there  shall  be  no  jury  trials  in 
Fiovidence  between  the  first  Monday  of  July, 
indusive,  and  the  first  Monday  of  October  in 
each  year,  except  by  agreement  of  parties  with 
the  consent  of  the  court." 

It  may  be  observed  that  with  the  exception 
of  the  session  at  Providence  in  each  year 
there  is  no  specific  provision  as  to  the  time 
of  termination  of  the  various  sessions  of  the 
court.  Each  session  of  necessity  is  closed 
on  the  day  before  the  opening  of  a  new  ses- 
sion In  the  same  county  and  also  on  the 
day  before  the  beginning  of  vacation.  It  may 
be  urged  that  the  construction  which  we 
have  placed  upon  the  provision  regarding  va- 
cation la  repugnant  to  the  provision  con- 
tained in  section  2,  which  continues  the  ses- 
sion at  Providence  "to  the  second  Monday  In 
July,"  thus  excluding  the  second  Monday  in 
July  from  the  session;  and  that  this  indi- 
cates the  Intent  of  the  General  Assembly  to 
make  the  second  Monday  of  July  a  part  of 
vacation.  We  do  not  find  such  repugnance. 
This  provision  relates  solely  to  the  session 
in  the  counties  of  Providence  and  Bristol 
and  has  no  reference  to  the  sessions  In  the 
other  counties  of  the  state.  The  sessions  in 
eadi  county  open  and  close  without  reference' 
to  the  sessions  in  any  other  county ;  but  the 
provision  for  vacation  is  a  general  one;  and 
in  accordance  with  the  rule  for  construction 
prescribed  in  chapter  82,  |  12,  Gen.  Laws 
1909,  we  are  forced  to  hold  that  said  vaca- 
ti<Mi  begins  on  the  day  after  the  second 
Mcmday  in  Jnly  in  each  year.  There  was  no 
error  in  tlie  ruling  of  said  Justice  denying 
the  defendant's  motion  to  take  the  case  from 
the  Jury  on  Jnly  14,  1913. 

The  defendant  excepted  to  the  ruling  of 
■aid  Justice  denying  defendant's  motion  for 


the  direction  trf  a  verdict  In  its  favor.    We 

do  not  find  error  in  this  ruling. 

Both  the  plaintiff  and  the  defendant  ex- 
cepted to  the  decision  of  the  justice  upon  the 
defendant's  motion  for  a  new  trial.  We  will 
consider  these  exceptions  together.  We  agree 
with  said  justice  that  the  amount  of  the 
verdict  is  excessive.  After  a  consideration 
of  all  the  testimony,  we  think  the  amount 
of  damage  fixed  by  said  justice  Is  also  much 
too  large.  We  shall  not  order  a  remittitur, 
however,  as  in  our  opinion  there  should  be 
a  new  trial  on  the  question  of  liability  as 
well  as  of  damages. 

[8-6]  It  appears  in  the  transcript  of  the 
evidence  that  on  September  2,  1912,  the  plain- 
tiff was  operating  an  automobile,  owned  by 
him,  on  Bay  View  avenue  in  the  town  of 
Warwick ;  that  Bay  View  avenue  runs  from 
the  west  on  a  steep  downgrade  Into  the  Old 
Post  Boad  at  right  angles  with  said  road; 
that  the  plaintiff  proceeded  easterly  down 
said  grade  into  the  Old  Post  Road,  and  when 
his  automobUe  was  crossing  the  electric  street 
railway  track  of  the  defendant,  which  lies  on 
the  westerly  side  of  the  Old  Post  Boad,  his 
automobile  was  struck  by  an  electric  car  of 
the  defendant,  which  was  proceeding  In  a 
southerly  direction,  and  the  plaintiff  and  his 
automobile  were  each  injured;  that  to  a  per- 
son coming  down  Bay  View  avenue  towards 
the  Old  Post  Road  the  view  to  the  north  onto 
said  road  is  obstructed  for  about  21  feet 
west  of  said  road  by  a  bank  along  the  north- 
erly side  of  Bay  View  avenue  with  a  fence 
and  a  growth  of  bushes  and  shrubs  on  top 
of  said  bank;  that  said  bank  at  the  corner 
of  the  Old  Post  Road  and  Bay  View  avenue 
is  about  3^  or  4  feet  high;  that  on  top  of 
said  bank  along  the  westerly  side  of  the 
Old  Post  Road  Is  a  stone  wall  which  meets 
said  picket  fence  at  the  comer;  that  from 
said  corner  to  the  westerly  rail  of  the  de- 
fendant's track  is  15  feet ;  that  between  said 
corner  and  the  defendant's  track  is  a  large 
tree  and  a  small  one;  that  there  was  a  top 
or  hood  over  the  defendant's  automobile, 
which  top  was  up  and  in  place  over  the 
machine,  and  the  side  curtains  of  said  top 
were  In  position,  thus  obstructing  the  plain- 
tiff's view  on  either  side  while  he  was  sitting 
upright  on  the  seat.  The  plaintiff  testified 
that  when  he  was  coming  down  Bay  View 
avenue  he  looked  along  the  defendant's  track 
to  the  north  at  the  last  pointy  f rom^  which 
he  was  able  to  do  so,  before  his  view  was  ob- 
structed by  said  bank  and  bushes,  and  saw 
no  car  of  the  defendant  approaching  from 
the  north;  that  he  then  proceeded  down  the 
grade,  and  did  not  again  look  along  said 
track  until  the  front  wheels  of  his  auto- 
mobile were  on  the  track;  that,  as  the  hind 
wheels  of  his  automobile  were  Just  passing 
onto  the  first  or  west  rail  of  the  track,  be 
was  struck  by  a  car  of  the  defendant  pro- 
ceeding from  the  north. 

It  was  the  duty  of  the  plaintUT  to  look 
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along  the  defendant's  track  immediately  be- 
fore driving  npon  it.  He  did  not  do  so.  A 
finding  that  his  failnre  thns  to  look  did  not 
contrlbnte  to  the  accident  cannot  be  upheld 
In  view  of  the  other  drcnmstances  of  the 
case.  There  is  some  testimony  tending  to 
support  the  contention  that  the  defendant's 
motorman  might  bare  stopped  bis  car  and 
prevented  the  accident  after  it  should  bare 
been  plain  to  him,  in  tbe  exercise  of  reason- 
able care,  that  tbe  plalntlfF  was  about  to 
drive  upon  the  track  and  place  himself  in  a 
position  of  danger;  and  that  the  failure  of 
the  motorman  to  do  so  constituted  negligence 
in  tbe  defendant  On  the  other  band,  there 
is  much  testimony  to  the  effect  that,  after 
the  actions  of  the  plaintiff  made  it  apparent 
that  he  was  about  to  drive  on  the  track  re- 
gardless of  the  danger,  there  was  no  op- 
portunity for  said  motorman  to  stop  bis  car 
and  prevent  tbe  collision;  and  that  in  tbe 
circumstances  of  the  case  the  motorman  act- 
ed with  reasonable  care  and  due  regard  for 
the  plaintiff's  safety.  We  are  not  unmindful 
of  the  fact  that,  so  far  as  It  relates  to  the 
liability  of  the  defendant,  the  Justice  presid- 
ing in  the  superior  court  has  refused  to  dis- 
approve of  the  Jury's  verdict  In  view  of  tbe 
rule  in  Wilcox  v.  R.  I.  Co.,  29  R.  I.  292.  70 
Atl.  913,  it  is  with  hesitation  that  we  disturb 
that  finding.  However,  the  approval  which 
said  Justice  gives  of  tbe  verdict  is  not  posi- 
tively expressed,  if  properly  It  can  be  called 
an  approval  at  all.  Tbe  language  of  bis  re- 
script is,  "I  cannot  say  that  their  verdict  is 
against  the  fair  preponderance  of  the  evi- 
dence." For  a  plaintiff  to  recover,  bis  cause 
must  be  supported  by  a  fair  preponderance  of 
the  evidence.  It  is  hardly  enough  that  it  is 
not  against  tbe  fair  preponderance  of  the  evi- 
dence. In  view  of  the  nature  of  this  deci- 
sion of  the  Judge,  and  the  strong  opinion 
which  we  have,  after  an  examination  of  the 
evidence,  that  the  preponderance  of  the  evi- 
dence both  as  to  the  defendant's  liability  and 
as  to  tbe  due  care  of  the  plaintiff  is  against 
tbe  finding  of  the  Jury,  we  think  the  case 
in  Justice  to  the  defendant  should  be  sub- 
mitted to  tbe  consideration  of  another  Jury. 
The  plaintiff's  exception  is  overruled.  The 
defendant's  exception  to  tbe  decision  upon 
the  motion  for  a  new  trial  is  sustained. '  The 
other  exceptions  of  tbe  defendant  are  over- 
ruled, and  the  case  is  remitted  to  tbe  superior 
court  for  a  new  trlaL 

VINCENT,  J.  (dissenting).  I  am  obliged  to 
dissent  from  that  portion  of  the  majority 
opinion  which  sustains  the  action  of  the  su- 
perior court  in  continuing  and  completing  the 
trial  of  a  Jury  case  on  the  second  Monday  in 
July.  Our  statute  provides  (Gen.  Laws,  1909, 
c.  275,  §  3)  that: 

"There  shall  be  a  vacation  of  the  superior 
court  from  the  second  Monday  in  July  to  tbe 
third  Monday  in  September  in  each  year." 

The  question  is:  Is  the  second  Monday  in 
July  to  be  Included  in  the  vacation,  or  is  it  a 


part  of  tbe  period  within  whldi  tbe  superior 
court  may  try  Jury  cases?  This  leads  to  the 
consideration  of  the  meaning  of  the  words 
"from  the  second  Monday."  In  many  well- 
considered  opinions  the  word  "from"  is  con- 
strued to  Include  the  first-named  day. 

In  Swift  ▼.  Tousey,  5  Ind.  196,  the  court 
held  that,  where  a  computation  of  time  is  to 
be  made  from  any  particular  act  or  time,  the 
word  "from"  means  that  tbe  day  on  which 
the  act  was  done  or  the  day  of  the  date  is 
to  be  included. 

In  Evans  y.  Sander,  8  Port  (Ala.)  4S7,  33 
Am.  Dec.  287,  it  was  held  that  a  note  for  a 
certain  sum,  with  interest  "from  1835,"  means 
from  the  beginning  of  the  year  1835,  and  not 
from  or  after  its  expiration. 

Numerous  otber  authorities  to  tbe  same 
effect  could  be  cited  if  necessary. 

The  majority  opinion  seems  to  be  based 
on  section  12  of  chapter  32  of  our  statute  and 
upon  the  case  of  Ordway  Brothers  &  Co.  v. 
Bemlngton  &  Perkins,  12  R.  I.  319,  34  Am. 
Rep.  646.  Tbe  section  of  the  statute  referred 
to  is  as  follows: 

"Sec  12.  Whenever  time  ia  to  be  reckoned 
from  any  day,  date,  or  act  done,  or  the  time 
of  any  act  done,  such  day,  date,  or  the  day 
whon  such  act  is  done,  shall  not  be  included  in 
such  computation." 

In  my  view  of  tbe  case  this  statute  has 
nothing  to  do  with  the  question  as  to  whether 
the  second  Monday  In  July  is  or  is  not  a  part 
of  tbe  court  vacation  and  was  not  designed  or 
intended  to  apply  thereto.  In  section  3  of 
chapter  275,  before  referred  to,  the  beginning 
and  end  of  the  vacation  of  tbe  superior  court 
is  definitely  fixed.  To  ascertain  when  sucli 
vacation  begins,  or  when  it  ends,  no  reckon- 
ing or  computation  is  required,  necessary,  or 
even  useful.  This  statute  undoubtedly  vma 
intended  to  provide  a  method  for  ascertaining 
when  a  certain  number  of  days  would  ex- 
pire as,  for  Instance,  where  a  party  is  allow- 
ed by  tbe  court  a  period,  expressed  in  days, 
for  the  performance  of  some  act  A  computa- 
tion would  then  be  necessary  to  ascertain  the 
termination  of  the  period  and  in  such  com- 
putation it  is  provided  by  section  12  of  chap- 
ter 32  that  tbe  first  day  shall  be  excluded. 

In  tbe  case  of  Ordway  Brothers  &  Co.  r. 
Remington  &  Perkins,  supra,  the  court  con- 
sidered the  language  used  In  a  lease  with  a 
view  to  determining  the  day  when  it  began 
to  run.  Hie  words  of  the  lease  were  "from 
the  first  day  of  September  now  next  ensuing," 
and  the  court  In  considering  this  language 
said,  referring  to  the  1st  day  of  September, 
that: 

"The  day  is  to  be  included  or  excluded  ae- 
cording  to  the  apparent  intention  of  the  par- 
ties to  the  lease;  but  if  the  demise  is  'from* 
a  given  day,  and  there  is  nothing  else  to  indi- 
cate the  intention,  then  unless  there  is  some 
particular  reason  for  holding  otherwise,  accord- 
ing to  the  weight  of  authority,  we  think  the 
given  day  must  be  excluded." 

This  case  docs  not  seem  to  me  to  sup- 
port the  position  taken  In  the  majority  opin- 
ion.   The  substance  of  the  opinion  is  that  ths 
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ftrea  day  Bboxild  be  excluded  only  when 
there  is  no  apparent  Intention  of  tbe  parties 
otherwise,  and  there  is  no  particnlar  reason 
for  holding  the  other  way. 

In  none  of  onr  statutes  fixing  the  sessions 
of  onr  court  Is  there  any  provision  effecting 
the  dlTlsion  of  a  week,  but,  on  the  contrary, 
It  is  evident  from  such  provisions  that  It  was 
the  intention  of  the  General  Assembly  that 
courts  In  this  state  should  begin  and  end 
tlieir  sessions  with  the  week.  With  this 
plain  intent  of  the  General  Assembly  It  seems 
to  me  dear  that  the  second  Monday  in  July 
ihould  be  Included  in  the  vacation.  Flirther 
than  that,  the  fact  that  our  courts  have  for  a 
period  of  more  than  nine  years  recognized 
the  second  Monday  in  July  as  a  part  of  the 
vacation  of  the  superior  court  would  be,  in 
the  language  of  the  Ordway  Case,  a  "particu- 
lar reason"  for  holding  that  the  given  day 
ibonld  not  be  excluded. 

In  the  other  portions  of  the  majority  opin- 
ion I  concur. 

OS  R.  I.  668) 

OLENLYON  DYE  WORKS  v.  INTERSTATE 
EXPRESS  CO.  et  al.    (No.  4670.) 

(Snprane  Court  of  Rhode  Island.    July  3, 
1914.) 

1.  Cabsiebs   (I  180*)  —  Loss  or  Injtjbt  to 
Goods— Liability  of  Initial  Cabbies. 

Though  the  operator  of  electric  express 
ears  fixed  no  through  rate  to  points  beyond  its 
line  and  rendered  no  bill  for  throogh  charges, 
but  charged  a  flat  rate  i>er  100  pounds,  irre- 
spective of  the  character  of  the  goods  or  their 
value,  which  was  paid  upon  weekly  bills,  wheth- 
er the  charges  of  an  express  company,  to  which 
it  delivered  shipments,  were  prepaid  or  collect- 
ed from  the  consignee,  it  advancing  the  express 
charges  when  they  were  prepaid  and  placing 
the  amount  in  a  separate  item  in  its  bills  un- 
der the  head  of  "Advances,"  where,  by  its  bills 
cf  lading,  it  undertook  to  carry  shipments  to 
their  destination  on  the  line  of  the  express' com- 
pany, it  was  not  a  mere  agent  of  the  shipper 
but  was  the  initial  carrier,  within  the  Inter- 
state Commerce  Act  (Act  Feb.  4,  1887,  e.  104, 
24  Stat  379  [U.  S.  <3omp.  St.  1901,  p.  3154]), 
and  under  the  express  provisions  of  the  Car- 
mack  Amendment  (Act  June  29,  1906,  c.  3591, 
I  7,  para.  11,  12,  34  Stat.  593  [U.  S.  Comp.  St. 
Snpp.  1911,  p.  1307]),  it  was  liable  for  loss  of, 
or  damage  to,  the  goods  while  in  the  express 
company's  possession  notwithstanding  a  provi- 
sion of  the  bill  of  lading  restricting  its  liabil- 
ity to  loss  or  damage  occurring  on  its  own  road. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  «  816-828;  Dec.  Dig.  |  180.*] 

2.  Carbiebs    (i  180*)  —  Loss  ob  Injury  to 

(xOODS  —  LnilTATION    OF    LlABILITT    WhKBK 

Valce  is  Not  Dibctosed. 

Where  the  operator  of  electric  express  cars 
made  no  through  rate  to  a  point  on  the  line  of 
an  express  company  and  had  no  such  rate  on 
file  with  the  Interstate  Commerce  Commission, 
■rat  charged  for  transportation  to  the  point  of 
eonnection  with  the  express  company  a  flat  rate 
per  100  pounds,  plus  the  charges  of  the  ex- 
press company,  which  it  advanced,  and  a  ship- 
per had  dealt  with  the  express  company  for 
years,  had  actual  knowledge  of  its  rates  which, 
as  filed  with  and  approved  by  the  Interstate 
Commerce  Commission,  specified  a  rate  based 
apon  an  agreed  valuation  unless  a  higher  valua- 
tion was  disclosed,  and  a  higher  rate  paid,  and 
knew  that  there  were  two  rates  based  upon  val- 


nation,  the  liability  of  the  operator  of  snch  cars 
tor  loss  or  damage  occurring  while  a  shipment, 
which  it  was  directed  to  ship  via  such  express 
company,  was  in  possession  of  the  express  com- 
pany, was  limited  to  the  valuation  upon  which 
the  express  company's  rate  was  based,  though 
its  bill  of  lading  contained  no  limitation  of  lia- 
bility based   upon  an  agreed  valuation. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  815-828 ;   Dec.  Dig.  §  180.*] 

3.  Appeal  and  Ebrob  (S  1050*)— Habuless 
Ebbob— Admission  of  Evidence. 

In  an  action  against  an  initial  carrier  for 
loss  or  damage  to  a  shipment  while  in  the  cus- 
tody of  a  connecting  carrier,  evidence  as  to  the 
course  of  dealings  between  the  parties  admitted 
in  support  of  defendant's  contention  tbat  it  was 
simply  an  agent  of  the  shipper  to  transport  the 
goods  and  deliver  them  to  the  connecting  car- 
rier, and  that  it  had  no  further  responsibility 
for  them,  was  not  prejudicial  to  plaintiff,  where 
it  was  held  that  defendant  was  an  initial  car- 
rier liable  for  loss  occurring  while  the  ship- 
ment was  In  the  custody  of  tne  connecting  car- 
rier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  }  1050.*] 

4.  Carbiebs   (f  185*)— Loss  or  Irjubt  to 
Goods— Actions— Evidence. 

In  an  action  against  an  initial  carrier 
which  made  no  through  rate  for  the  loss  of  a 
shipment  while  in  the  custody  of  a  connecting 
carrier,  whose  rates  filed  with  and  approved  by 
the  Interstate  Commerce  Commission  specified 
a  rate  based  upon  a  stipulated  valuation  unless 
a  higher  valuation  was  disclosed,  evidence  as  to 
the  course  of  dealings  between  plaintiff  and  de- 
fendant, tending  to  show  that  defendant's  rates 
were  based  partly  upon  the  rate  of  the  express 
company  and  that  plaintiff  had  a  thorough 
knowledge  of  the  express  company's  rates  with 
reference  to  which  the  parties  contracted,  was 
properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  835-850 ;   Dec  Dig.  1 185.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  the  Glenlyon  Dye  Works  against 
the  Interstate  Express  Company  and  others. 
The  trial  court  rendered  a  decision  for  plain- 
tiff for  an  insufficient  amount,  and  it  brings 
exceptiona    Exceptions  overruled. 

Harold  W.  Thatcher,  Seeber  Edwards,  and 
Edwards  &  Angell,  all  of  Providence,  for 
plaintiff.  Joseph  C.  Sweeney,  Nathaniel  W. 
Smith,  Prank  P.  Ayer,  and  Clifford  Whipple, 
all  of  Providence,  for  defendants. 

SWEETLAND,  J.  This  is  an  action  on 
the  case  originally  brought  against  the  Inter- 
state Express  Company,  as  a  common  car- 
rier, to  recover  for  the  value  of  three  ship- 
ments of  goods  lost  in  transit  between  Pbll- 
llpsdale.  In  the  town  of  East  Providence,  and 
the  city  of  New  York.  During  the  travel  of 
the  case,  by  agreement  of  counsel,  the  Rhode 
Island  Company  was  made  a  party  defend- 
ant. 

The  claim  of  the  plaintiff  for  loss  upon 
said  three  shipments  amounted  to  $2,796.72, 
with  Interest  amounting  to  $751.62,  In  all  to 
the  sum  of  $3,548.34.  The  case  was  tried  be- 
fore a  justice  of  the  superior  court  sitting 


•For  other  casaa  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indsxaa 
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without  a  Jnry,  and  said  Jostloe  rendered  a 
decision  for  the  plaintiff  for  $50  npon  each 
shipment,  In  all  for  the  snm  of  $150.  The 
case  is  before  ns  upon  the  plaintiff's  excep- 
tions to  certain  rulini^  of  said- Justice  upon 
the  admission  of  evidence  and  npon  Its  ex- 
ception to  said  decision.  It  appeared  in  testi- 
mony before  said  Justice  that  the  plaintUTq 
business  reqnired  It  to  make  frequent  ship- 
ments of  goods;  that  from  1901  to  1907  it 
had  carried  sndi  goods  by  Its  own  wagons 
from  Its  works  to  the  depot  of  the  Earl  & 
Prew  Express  (Company  in  Providence,  a  dis- 
tance of  about  four  ndles,  had  there  deliver- 
ed said  goods  to  the  express  company  for 
shipment,  and  had  received  therefor  the  bills 
of  lading  of  the  express  cmnpany.  Early  in 
1907  the  Interstate  Express  Company  estab- 
lished a  line  of  electric  express  cars,  operat- 
ed by  overhead  trolley,  between  Providence 
and  PhllUpsdale;  this  business  later  i)a8sed 
into  the  hands  of  the  Rhode  Island  Company. 
From  the  beginning  of  said  electric  express 
service  until  the  time  of  the  shipments  in 
question,  the  plaintiff  sent  its  goods  to  Provi- 
dence by  said  electric  express,  which  deliv- 
ered said  goods  in  Providence  to  the  Earl  & 
Prew   Express  Company.     From   January, 

1907,  until  August,  1908,  apparently  with  the 
acqniescence  of  the  Earl  &  Prew  Express 
Company  if  not  by  its  direction,  the  plaintiff 
filled  out  the  blank  receipts  or  bills  of  lading 
of  the  Eiarl  &  Prew  Express  Company  for  its 
goods,  forwarded  In  this  manner  to  said  com- 
pany. These  bills  of  lading  were  signed  by 
the  electric  express  car  conductors  for  the 
Earl  &  Prew  Express  Company,  and  were  re- 
tained  by   the  plaintiff.     About   August   1, 

1908,  the  Eiarl  &  Frew  Express  Company  re- 
fused to  i>ermit  the  electric  car  conductors 
any  longer  to  sign  its  receipts,  and  directed 
its  servants  to  receive  the  shipments  of  the 
plaintiff  from  the  electric  express  and  to  de- 
liver to  the  electric  express  car  conductors 
a  receipt  or  bill  of  lading  which  should  state 
that  said  shipments  were  received  from  the 
Rhode  Island  Company,  thus  ending  any 
course  of  dealing  by  which  it  might  appear 
that  the  electric  express  company  was  acting 
as  the  agent  of  the  Earl  &  Prew  Express 
Company.  After  August  1,  1908,  the  plain- 
tiff, if  it  desired  to  ship  goods  through  the 
Earl  &  Prew  Express  Company,  would  fill 
out  a  blank  receipt  or  bill  of  lading,  furnish- 
ed by  the  Rhode  Island  Company,  and  on  the 
delivery  of  said  goods  to  the  electric  express 
car  conductor  would  obtain  his  signature  to 
said  bill  of  lading,  which  bill  was  retained 
by  the  plaintiff.  In  said  bill  the  plaintiff 
would  write  "Via  B.  &  P.  Ex.,"  which  indi- 
cated that  said  goods  were  to  be  shipped  to 
their  destination  through  the  Earl  &  Prew 
Express  Company.  The  plaintiff  would  al- 
so Indicate  by  the  word  "Paid"  written  in 
said  bill  that  the  charges  of  the  Earl  &  Prew 
Express  Company  were  to  be  prepaid  by  the 
electric  express  company,  or  by  the  word 
"Collect"  that  said  charges  were  to  be  col 


lected  by  said  Barl  ft  Prew  Express  Compa- 
ny from  the  consignee.  The  electric  express 
company  would  then  deliver  said  goods  to  the 
Earl  &  Prew  Express  Company  and  receive 
Its  bill  of  lading  for  the  same,  stating  that 
the  goods  were  received  for  shipmoit  from 
the  Rhode  Island  Company.  The  three  ship- 
ments now  in  question  were  delivered  to  the 
defendant,  the  Rhode  Island  Company,  In 
this  manner;  and  the  undisputed  testimony 
is  that  the  Rhode  Island  Company  safely  de- 
livered said  three  shipments  to  the  Earl  & 
I?rew  Express  Company ;  but  the  goods  were 
never  delivered  to  the  consignees. 

Save  as  to  the  names  of  the  consignees  and 
the  descriptions  of  the  goods,  the  tliree  bills 
of  lading,  filled  ont  by  the  plaintiff  and  sign- 
ed by  the  car  conductor  of  the  Rhode  Island 
Company,  when  said  three  shipments  were 
delivered  by  the  plaintiff  to  the  Rhode  Is- 
land Company,  were  in  the  same  forms,  and 
each  was  as  follows: 

"Original  Providence,  R.  I.  S/9, 190a 

"Received  from  Qlenlyon'  Dye  Works,  by  the 
Interstate  Express  Company, 

"The  property  described  below,  in  apparent 
good  order  except  as  noted  (contents  and  condi- 
tions of  contents  of  packages  unknown),  mark- 
ed, consiprned  and  destined  as  indicated  below, 
which  said  company  agrees  to  carry  to  the  said 
destination,  if  on  its  road,  otherwise  to  deliver 
to  another  carrier  on  the  route  to  said  destina- 
tion. 

"It  is  mntnally  agreed  in  consideration  of  the 
rate  of  freigbt  hereinafter  named,  as  to  each 
carrier  of  all  or  any  of  said  property  over  all  or 
any  portion  of  said  route  to  destination,  and  as 
to  each  party  at  any  time  interested  in  all  or 
any  of  said  property  that  every  service  to  be 
performed  hereunder  shall  be  subject  to  all  the 
conditions,  whether  printed  or  written,  herein 
contained,  and  which  are  hereby  agreed  to  by 
the  shipper  and  b^  him  accepted  for  himself 
and  his  assigns  as  just  and  reasonable. 

"The  conditions  of  the  regular  bill  of  lading  of 
the  steamship  company  receiving  this  shipment 
are  hereby  made  a  portion  of  this  contract  and 
are  binding  the  same  as  if  expressed  herein. 


ConBlgnee:    VIetor   A   Arcbelts,    Dept.   P.   K. 
DeBtlnatlon:    New  Tork  City,  N.  Y. 
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"The  conditions  npon  which  the  above-men- 
tioned property  is  received  for  transportation 
are  printed  on  the  back  hereof. 

"The  Interstate  Express  Company, 

"Per  [Signed]    Hourd." 

The  only  condition  printed  upon  the  back 
of  said  receipt,  which  appears  to  us  to  be 
material,  is  the  following: 

"(3)  No  carrier  shall  be  liable  for  loss  or  dam- 
age not  occurring  on  its  own  road  or  its  portion 
of  the  through  route,  nor  after  said  property  is 
ready  for  delivery  to  the  next  carrier  or  to  con- 
signee. The  amount  of  any  loss  or  damage  for 
which  any  carrier  becomes  liable  shall  be  com- 
puted at  the  value  of  the  property  at  the  place 
and  time  of  shipment  under  the  bill  of  lading, 
unless  a  lower  value  has  been  agreed  npon  or  is 
determined  by  the  classification  upon  which  the 
rate  is  based,  in  either  of  which  events  such  low- 
er value  shall  be  maximum  price  to  govern  such 
computation." 
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[f]  The  first  qnestion  which  arises  in  the 
consideration  of  the  ease  Is  whether,  in  view 
of  the  conrse  of  dealing  between  the  parties, 
and  especiallr  by  reason  of  the  terms  of  the 
condition  quoted  above,  the  defendant,  the 
Rhode  Island  Company,  Is  liable  in  any 
amount  The  defendant,  and  by  that  term, 
hereafter  in  this  opinion,  we  shall  refer  to 
the  Rhode  Island  Company,  claims  that  it 
was  acting  simply  as  the  teamer  of  the  plain- 
tiff, taUng  the  place  of  the  plaintiffs  own 
wagons,  in  carrying  the  plaintiff's  goods  from 
PhUIipadale  to  Providence  and  delivering  the 
same  to  the  Earl  &  Prew  Express  Company ; 
that  it  performed  this  service  safely  and  was 
nnder  no  further  llabil^y ;  also  that  no  loss 
or  damage  to  said  goods  occurred  on  the 
road  of  the  Rhode  Island  Company,  and 
bence  it  ia  not  liable  In  accordance  with  the 
condition  printed  on  the  back  of  its  bills  of 
lading  accepted  by  the  plaintiff.  In  support 
of  this  the  defendant  calls  attention  to  the 
testimony  showing  the  manner  in  which  its 
charges  and  the  charges  of  the  Earl  &  Prew 
Company  were  paid  by  the  plaintiff.  The  de- 
fendant fixed  no  through  rate  from  PhUllps- 
dale  to  New  York,  and  it  did  not  render  to 
the  plaintiff  a  bill  for  through  charges.  The 
defendant  did  have  an  agreement  with  the 
plaintiff  for  a  rate  from  Fhilllpsdale  to  Prov- 
idence of  six  cents  per  hundred  pounds.  Ir- 
respective of  the  character  of  the  goods  or 
their  value.  This  charge  of  the  defendant 
was  paid  by  the  plaintiff  upon  weekly  bills 
rendered  to  the  plaintiff  on  all  goods  carried 
and  delivered  to  the  Earl  &  Frew  Company, 
whether  the  charges  of  the  Earl  &  Prew 
Company  were  prepaid  or  that  company  was 
to  collect  its  charges  from  the  consignee. 
When  the  charges  of  the  Earl  &  Prew  Com- 
pany were  to  be  prepaid,  the  defendant  ad- 
vanced the  amount  of  these  charges,  and,  in 
its  bill  rendered  to  the  plaintiff,  placed  said 
amount  as  a  separate  item  under  the  head 
of  "Advances." 

These  and  other  circumstances  in  the  deal- 
ings between  the  plaintiff  and  the  defendant 
would  lead  to  the  conclusion  that  the  defend- 
ant was  acting  merely  as  the  agent  of  the 
plaintiff  in  carrying  the  plaintiff's  goods  to 
the  Earl  &  Prew  Company,  and  that,  when  it 
had  performed  such  service,  its  Uabillty  was 
at  an  end.  The  defendant,  however,  by  its 
Mils  of  lading,  in  the  three  shipments  now 
nnder  consideration,  has  fixed  Its  status  in 
those  transactions  as  an  Interstate  carrier, 
and  hence  it  is  subject  to  all  the  restrictive 
provisions  prescribed  by  Congress  in  the  In- 
terstate Commerce  Act  and  its  amendments. 
It  has  undertaken  to  carry  said  goods  from 
FUlUpsdale  to  their  destination  in  New 
York  City,  and  by  that  t&ct,  in  accordance 
with  the  universally  accepted  rule,  it  was 
eii^ged  in  commerce  between  the  states  and 
was  subject  to  the  legislation  of  Congress. 
It  became  what  is  known  as  the  initial  car- 
rier, and  according  to  the  provisions  of  sec- 
tkm  20  of  the  Interstate  Commerce   Act, 


which  section  is  known  as  the  Carmack 
Amendment,  it  was  responsible  for  any  loss 
or  damage  to  said  goods  caused  by  it  or  any 
carrier  to  which  said  goods  were  delivered 
in  transit,  notwithstanding  the  condition 
printed  upon  the  back  of  the  defendant's 
bills  of  lading,  by  which  It  sought  to  restrict 
its  liability  to  any  loss  or  damage  occurring 
on  its  own  road.  Said  Carmack  Amendment 
(34  St.  at  Large,  584)  provides  as  follows: 
"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point  is 
another  state  shall  issue  a  receipt  or  bill  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  reflation  shall  ex- 
empt such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  im- 
posed." 

The  anestion  tben  arises,  nnder  the  con- 
flicting claims  of  the  parties,  whether,  in  the 
circumstances  of  this  case,  the  defendant  is 
liable  for  the  full  value  of  the  goods  lost  or 
in  a  less  amount  The  plaintiff  claims  that 
under  the  Carmack  Amendment  and  the 
terms  of  the  defendant's  bills  of  lading,  es- 
pecially the  terms  of  condition  S  printed  on 
the  back,  it  is  entitled  to  recover  the  full 
value  of  said  goods  at  the  place  and  time  of 
shipment 

[2]  It  appeared  in  evidence  that  the  rates 
of  the  Earl  &  Prew  Express  Company  be- 
tween Providence  and  New  York  were  estab- 
lished, duly  filed  with  the  Interstate  Com- 
merce Commission,  and  approved  by  It,  and 
duly  published  and  posted  as  required  by 
the  Interstate  Commerce  Law.  Those  sched- 
ules stated  that  the  rate  was  based  upon  a 
value  of  not  exceeding  $50  i)er  shipment,  and 
that  no  further  liability  is  assumed  by  the 
company  unless  the  shipper  declares,  at  the 
time  of  shipment  a  higher  value.  If  a  value 
of  more  than  $50  upon  the  goods  is  declared 
by  the  shipper,  a  higher  rate  is  charged  and 
grenier  precautions  against  loss  are  taken 
by  the  Karl  &  Prew  Company.  In  the  de- 
fendant's biUs  of  lading,  which  were  filled 
out  by  the  plaintiff,  no  rate  is  named,  and  no 
value  of  the  goods  shipped  is  declared,  but 
the  defendant  is  directed  to  ship  the  goods  to 
destination  through  the  Earl  &  Prew  £}xpres8 
Company. 

The  plaintiff  claims  that  notwithstanding 
the  direction  in  the  bills  of  lading,  the 
defendant  was  not  obliged  to  forward  the 
goods  through  the  Earl  &  Prew  Express  Com- 
pany ;  that,  by  a  spedflc  condition  in  its  bills 
of  lading,  it  might  have  limited  its  Uabillty 
in  accordance  with  the  limitations  contained 
in  the  rates  of  the  Earl  &  Prew  Company,  or 
It  might  have  forwarded  the  goods  througih 
some  other  carrier  which  did  not  differentiate 
its  rates  in  accordance  with  the  classification 
jased  on  values,  as  was  done  by  the  Earl  & 
Prew  Company.  The  plaintiff  has  cited  a 
number  of  cases  which  it  claims  supports 
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this  contenUon.  Those  cases  appear  to  ns 
to  hold  merely  that  a  carrier  is  not  obliged  to 
undertake  to  transport  goods  beyond  its  own 
lines ;  that  it  is  at  lit)ert7  to  do  so  upon  such 
terms,  as  to  routes,  as  it  may  fix  or  agree 
upon.  The  defendant  lias  called  to  our  atten- 
tion a  large  naml>er  of  decisions  of  the  In- 
terstate Commerce  Commission  to  the  effect 
that,  if  an  initial  carrier  undertakes  to 
forward  goods  beyond  its  own  lines,  it  is 
obliged  by  law  to  follow  the  shipper's  direc- 
tions as  to  routes,  if  any  are  given.  In  this 
case,  moreover,  it  was  a  part  of  the  defend- 
ant's undertaking  to  forward  the  goods  to 
their  destination  through  the  Earl  &  Prew 
Company,  and  by  no  other  carrier.  The 
plaintiff  zannot  be  heard  to  urge  that  the 
rates  of  the  >''iarl  &  Prew  Company  have  no 
bearing  on  che  case  because  the  defendant 
might  have  disregarded  its  contract  and  sent 
the  goods  forward  through  some  other  car- 
rier. 

The  defendant  had  no  through  rate  from 
Phillipsdale  to  New  York  City  on  file  with 
the  Interstate  Commerce  Commission  and 
approved  by  it.  It  had  never  quoted  to  the 
plaintiff  a  through  rate  from  Phillipsdale  to 
New  York  City.  Its  charge  for  such  serv- 
ice was  its  own  rate  of  six  cents  per  hun- 
dred pounds  from  Phillipsdale  to  Providence, 
which  bad  been  agreed  upon  between  the 
parties,  plus  the  charges  of  the  Earl  &  Prew 
Company  from  Providence  to  New  York, 
which  the  defendant  had  paid  under  the 
name  of  advances  for  the  plaintiff.  The 
rates  of  the  Earl  &  Prew  Company,  however, 
were  filed  with  and  had  been  approved  by  the 
Interstate  Commerce  Commission.  To  secure 
equality,  rates,  when  so  approved,  have  been 
held  to  have  the  force  of  rates  imposed  by 
law  and  cannot  be  varied.  Such  a  rate  be- 
comes binding  upon  all  persons,  and  all 
shippers  are  charged  with  knowledge  of  it 
as  constituting  the  lawful  rate. 

In  Gerber  v.  Wabash  B.  E.  Co.,  63  Mo. 
App.  145,  147,  the  court  said: 

"Considering  the  evils  which  the  interstate 
commerce  law  was  intended  to  remedy,  would  It, 
under  any  circumstances,  be  good  policy  to  al- 
low contracts  made  in  violation  of  it  to  be  en- 
forced specifically?  We  think  not,  Prior  to  its 
enactment,  the  complaint  was  almost  universal 
that  the  common  carriers  were  discriminating  in 
their  rates  in  favor  of  favored  shippers.  To 
remedy  this  evil  as  to  interstate  shipments,  Con- 
gress enacted  the  law ;  and  it  should  be  con- 
strued and  enforced  so  as  not  in  the  least  to 
thwart  its  purpose.  Strictly  speaking,  the  pub- 
lished schedules  are  not  a  part  of  the  law  itself, 
but  are  the  results  of  the  acta  of  the  carrier  and 
the  interstate  commerce  Commissioners  in  execu- 
tion of  the  law.  But  every  shipper  must  be  pre- 
sumed to  know  of  the  existence  of  the  sched- 
ules and  that  they  are  open  for  his  inspection, 
and  also  of  the  terms  of  the  act  rendering  in- 
valid every  contract  of  affreightment  not  made 
in  accordance  therewith.  Therefore,  where  a 
contract  for  an  interstate  shipment  has  ueen 
made  defendent  thereon,  the  shipper  must  be 
held  to  have  contracted  with  reference  to  and 
in  accordance  with  the  rates  fixed  by  the  sched- 
ules, regardless  of  the  terms  of  his  contract.  In 
other  words,  the  rates  of  interstate  shipments 
are  not  the  subject  of  contract,  but  are  in  eHect 


fixed  nnder  the  law.  To  bold  differently  would 
be  subversive  of  good  policy,  and  it  woald  tend 
to  nullify  the  law." 

In  liOnlsvUle  &  Nashville  B.  B.  Co.  T. 
Dickerson,  191  Fed.  705,  709,  112  a  C.  A. 
295,  299,  the  court  said: 

"A  rate  once  regularly  published  is  no  longer 
merely  the  rate  imposed  by  the  carrier,  but  be- 
comes the  rate  imposed  by  law ;  and  routes  and 
rates  once  so  established  become  matter  of  pub- 
lic right  and  forbid  private  contract  inconsistent 
therewith.  It  results  that,  under  the  commerce 
act,  a  stipulation  in  a  bill  of  lading  for  a  rate 
greater  or  less  than  the  published  tariff  is  void." 

It  also  appeared  in  testimony  that  the 
plaintiff  had  dealt  with  the  Earl  &  Frew  Ex- 
press Company  for  years,  had  actual  knowl- 
edge of  the  rates  of  t^t  company,  and  knew 
that  there  were  two  rates,  each  based  upon 
the  ralnatlon  of  the  merchandise  declared 
by  the  shipper.  The  manager  of  the  plaintiff 
corporation  testified  as  follows: 

12  Q.  "In  any  event,  you  were  aware,  were 
yon  not,  Mr.  Blanchard,  that  the  charges  were 
higher  on  goods  on  which  value  was  declared?" 
A.  "In  a  general  way,  yes,"  13  Q.  "That  there 
was  a  graduated  charge?"  A.  "Yes."  14  Q. 
"Based  upon  value,  in  force  by  the  Earl  & 
Prew  and  Adams  Express  Company?"  A.  "I 
was." 

It  was  also  in  testimony  and  not  con- 
tradicted that  the  manager  stated  that  he 
did  not  declare  value  on  bis  shipments  be- 
cause it  would  be  too  expensive. 

It  thus  appears  that,  when  the  plaintiff  de- 
livered said  three  shipments  to  the  defend- 
ant. It  directed  that  its  goods  should  move  by 
the  Earl  &  Prew  Company  from  Prbvldence, 
and  by  that  direction  the  defendant  was 
bound;  that  the  plaintiff  knew  the  rates  of 
the  Earl  &  Prew  Company ;  that  those  rates 
were  based  upon  the  value  of  the  goods  ship- 
ped, and  that,  if  no  value  was  declared,  the 
shipments  should  be  considered  as  of  the 
value  of  $50  each,  and  no  further  liability 
would  be  assumed  by  the  Earl  &  Prew  Com- 
pany ;  that  the  rate  which  it  was  to  pay  to 
the  defendant  for  the  through  services  to 
New  York  City  was  to  be  the  defendant's 
own  rate  to  Providence,  plus  the  rate  of  the 
Earl  &  Prew  Company,  which  was  based  up- 
on a  valuation  of  $50  on  each  shipment. 
Can  it  fairly  be  held  otherwise  than  that  the 
plaintiff's  position,  at  least  with  reference 
to  a  loss  after  delivery  of  said  shipments  to 
the  Earl  &  Prew  Company,  is  the  same  as  if 
it  had  specifically  declared  a  value  of  $50 
on  each  shipment,  by  which  declaration, 
made  for  the  purpose  of  obtaining  a  lower 
rate.  It  would  be  bound? 

In  Wells  Fargo  &  Co.  v.  Nelman-Marcus 
Co.,  227  U.  S.  469,  33  Sup.  Ct  267,  57  L.  Ed. 
600,  the  court  said:  ' 

"But  the  shipper,  in  accepting  the  receipt  re- 
citing that  the  company  'is  not  to  be  held  liable 
beyond  the  sum  of  $50,  at  not  exceeding  which 
sum  said  property  is  hereby  valued,  unless  a  dif- 
ferent value  is  hereinabove  stated,'  did  declare 
and  represent  that  the  value  did  not  exceed  that 
sum,  and  did  obtain  a  rate  which  be  is  to  be  as- 
sumed to  have  known  was  based  upon  that  as 
the  actual  value.  There  is  no  substantial  dis- 
tinction between  a  value  stated  upon  inquiry. 


Digitized  by 


Google 


B.I.) 


GIBBONS  V.  RHODE  ISLAND  CO. 


9 


and  one  agreed  npon  or  declared  Tolnntarily. 
The  rate  of  freight  was  based  upon  the  valua- 
tion thus  fixed,  and  the  liability  should  not  ex- 
ceed the  amount  so  made  the  rate  basis." 

In  I^nsas  City  Southern  Ry.  Co.  t.  Carl, 
227  U.  S.  639,  33  Sap.  Ct  391,  57  L.  Ed.  683, 
the  court  said: 

"But  when  a  shipper  delivers  a  package  for 
ibipment  and  declares  a  value,  either  upon  re- ' 
quest  or  voluntarily,  and  the  carrier  makes  a 
rate  accordingly,  the  shipper  is  estopped  upon 
plain  principles  of  justice  from  recovering,  in 
case  of  loss  or  damage,  any  greater  amount. 
•  ♦  ♦  The  valuation  declared  or  agreed  upon 
as  evidenced  by  the  contract  of  shipment  upon 
which  the  published  tarifE  rate  is  applied  must 
be  condosive  in  an  action  to  recover  for  loss  or 
damage  a  greater  sum.  •  •  •  To  permit  such 
a  declared  valuation  to  be  overthrown  by  evi- 
dence aliunde  the  contract,  for  the  purpose  of 
enabling  the  shipper  to  obtain  a  recovery  in  a 
suit  for  loss  or  damage  in  excess  of  the  maxi- 
mnm  valuation  thus  fixed,  would  both  encourage 
and  reward  undervaluations  and  bring  about 
preferences  and  discriminations  forbidden  by  the 
law." 

Moreover,  it  appears  to  us  that  the  parties 
by  the  terms  of  the  bills  of  lading  have  pro- 
vided as  to  the  amount  of  loss  for  which  the 
defendant  should  be  liable.  We  refer  to  a 
portion  of  the  third  condition  printed  on  the 
tack  of  the  bills  of  lading,  and  quoted  above, 
to  the  effect  that  in  computing  the  amount 
of  loss,  it  a  value  lower  than  the  actual  value 
"has  been  agreed  upon  or  is  determined  by 
the  classification  upon  which  the  rate  is  bas- 
ed, *  •  •  such  lower  value  shall  be 
maximum  price  to  govern  such  computatton." 

It  must  be  held  that,  within  the  contract 
of  the  parties,  a  part  of  the  defendant's 
rate,  to  be  paid  by  the  plalntUf,  was  the  rate 
of  the  Earl  &  Frew  Express  Company.  That 
latter  rate,  which  was  well  known  to  the 
plaintiff,  was  based  npon  a  classification  as 
to  value,  and  hence  a  valucT  lower  than  the 
actual  value  ot  the  goods  had  been  agreed 
npon  and  was  determined  by  the  classifica- 
tion as  to  value  upon  which  the  rate  of  the 
defendant  was  based. 

It  therefore  appears  to  ns  as  deducible 
from  the  course  of  dealings  between  the  par- 
ties, from  which  their  contract  as  to  rates 
must  be  found,  for  the  bills  of  lading  are 
silent  on  that  subject,  and  from  the  ^ecific 
terms  of  the  condition  printed  on  the  back 
of  the  bills  of  lading,  that  the  liability  of  the 
defendant  for  the  loss  of  the  goods  was  limit- 
ed to  150  on  each  shipment.  The  decision  of 
aid  justice  in  that  regard  is  without  error 
unless  said  decision  was  based  upon  evi- 
dence improperly  admitted. 

[3]  The  plainUff  has  included  in  its  bill 
a  large  number  of  exceptions  to  the  rulings 
of  said  Justice  admitting  evidence  during 
the  trial.  We  find  no  merit  in  any  of  these 
exceptions.  The  defendant  sought  to  intro- 
duce some  of  said  evidence  for  the  purpose 
of  showing  the  course  of  dealings  between  the 
parties  in  support  of  its  contention  that  It 
was  simply  the  agent  of  the  plaintiff  to  trans- 
port said  goods  to  Providence,  there  to  de- 


liver them  to  the  Earl  &  Prew  Express  Com- 
pany; and  that  it  had  no  further  responsi- 
bility for  said  goods.  The  plaintiff  claimed 
that  this  was  an  attempt  to  vary  and  con- 
tradict the  terms  of  the  written  bills  of  lad- 
ing, and  that  such  evidence  was  inadmissible. 
The  Justice  admitted  it  de  bene  esse.  The 
plaintiff  has  not  been  prejudiced  by  the  ad- 
mission of  such  evidence,  as  the  superior 
court  held  that  the  defendant  was  an  initial 
carrier  who  undertook  the  through  trans- 
portation of  said  goods  and  was  liable  to  the 
plaintiff  for  loss  throughout  the  transit  of 
snld  goods. 

[4]  The  other  evidence,  to  the  admission  of 
which  exceptions  were  taken,  relates  to  the 
course  of  dealing  between  the  parties  show- 
ing the  rates  of  the  defendant  for  its  serv- 
ice to  Providence,  and  for  through  service. 
As  to  this  matter,  there  was  no  mention  in 
the  bills  of  lading,  yet  a  finding  with  regard 
to  it  was  essential  to  the  determination  of 
the  controversy  between  the  parties.  This 
evidence  tended  to  show  that  the  rates  of  the 
defendant  were  based  partly  upon  the  rate 
of  the  Earl  &  Prew  Express  Company,  and 
also  that  the  plalntllf  had  a  thorough  knowl- 
edge of  the  rates  of  the  Earl  &  Prew  Express 
Company  with  reference  to  which  the  par- 
ties had  contracted.  This  evidence  was  prop- 
erly admissible. 

Although  the  evidence  disclosed  no  Ua- 
bilitjr  on  the  part  of  the  defendant,  the  In- 
terstate Express  Company,  the  decision  of 
said  Justice  appears  to  have  been  rendered 
against  both  defendants.  As  the  Interstate 
Express  Company  had  taken  no  exception  to 
said  decision,  we  shall  not  disturb  the  de- 
cision in  that  regard. 

All  of  the  plaintifTs  exceptions  are  over- 
ruled. The  case  Is  remitted  to  the  superior 
court  for  the  entry  of  Judgment  on  the  de- 
cision. 


(87  R.  I.  8») 
GIBBONS  V.  RHODE  ISIAND  CO. 
(No.  4717.) 

(Supreme  Court  of  Rhode  Island.    July  10, 
1914.) 

1.  Witnesses   (|  388*)— Impeachment— Con- 

TBADICTOKY    STATEMENTS  IN  ANOTHER   CaBE. 

It  was  proper,  on  cross-examination,  to 
ask  a  witness  whether  in  a  deposition  in  another 
case  he  had  not  made  certain  statements  which 
the  plaintiff  claimed  were  contradictory  of  his 
testimony  in  the  present  case. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  1238-1242,  1246;  Dec.  Dig.  { 
388.*] 

2.  TbiaI,    (J   140*)  —  QU«8TI0N8   FOB   JXJBT  — 

Ckedibiutt  OF  Witnesses. 

Whether  statements  of  an  expert  medical 
witness  contained  in  a  deposition  made  by  him 
in  another  case  were  inconsistent  with  his  tes- 
timony in  the  present  case  held  a  question  for 
the  jury. 

[ESd.  Note.— For  other  cases,  see  Trial,  Cent 
T>ig.  §§  334,  335;   Dec  Dig.  |  140.*] 
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8.  Davaoks  (i  108*)— PHTncAi.  CoirDmos— 

BVIinEIICK— RELETAHCT— SmnAS  FACTS. 

Wbei«  plaintiff  daimed  that  as  the  remit 
of  ber  injarjr  abe  waa  aofferine  from  hypertby- 
roidimi,  that  aa  esamination  of  ber  blood  show- 
ed an  abnormal  condition,  indicating  an  excess 
of  Ijmpfaocjrtes  in  tbe  blood,  and  defendant 
claimed  that  tbe  connt  of  lymphocytes  in  plain- 
tifTs  blood  was  not  in  excess  of  tbe  nnmber  ap- 
peaiinr  in  tbe  blood  connt  of  a  normally 
bcaltby  person,  tbe  resnlt  of  certain  counts  of 
tbe  blood  of  defendant's  counsel  was  inadmissi- 
ble, where  there  was  no  showing  that  be  was  in 
a  normally  healthy  condition  at  tbe  time  of  tak- 
ing tbe  sample  ot  which  the  connts  bad  been 
made. 

IKd.  Note.— For  other  cases,  see  Damages, 
Cent.  Die.  ff  480,  482-486;   Dec.  Dig.  |  108.*] 

4.  Dahaoes  (I  132*)— KxcERBiTB  Damagib— 
Injcbt  to  Nebvous  Stbtem. 

A  verdict  of  $27,500  for  injDry  to  plaintiff, 
25  years  of  age,  and  who,  though  preyiously  in 
excellent  bealtb,  was  physically  incapacitated 
from  tbe  time  of  the  accident  to  tbe  time  of  tbe 
trial  nearly  three  years  later,  and  was  suffering 
from  a  nerrotis  trouble,  and  who  would  never 
be  completely  restored  to  bealtb,  was  excessive, 
and  would  not  be  allowed  to  stand  unless  plain- 
tiff filed  a  remittitur  of  the  amount  in  excess 
of  120,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Gent.  Dig.  i|  872-385,  396;   Dec.  Dig.  i  132.*] 

5,  Appkai.  awd  Bbbob   (1  H40*)  —  Dibposi- 

TION— OPPOBTtJNITT  TO   REMIT   DAIIAQEB. 

Under  Gen.  Laws  1009,  c.  298,  |  12,  pro- 
viding that  a  verdict  shall  not  be  set  aside  as 
excessive  until  the  prevailing  party  has  been 
given  an  opportunity  to  remit  so  much  thereof 
aa  the  court  adjudges  excesiive,  the  Supreme 
(3ourt,  on  overruling  defendant's  exceptions  and 
plaintiff's  exception  to  an  order  for  a  remission 
of  damages  in  excess  of  $20,000,  with  which  or- 
der she  had  never  complied,  and  on  agreeing 
that  $^,000  was  a  proper  verdict,  would  remit 
to  the  lower  court  for  a  new  trial,  unless  plain- 
tiff filed  a  remittitur  of  the  excess  over  $20,- 
000,  in  which  case  tbe  lower  court  would  be  di- 
rected to  enter  judgment  for  that  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4402-4476;  Dec.  Dig.  | 
1140.*] 

Bzceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Cbester  W.  Bar- 
rows, Judge. 

Action  by  Flora  Gibbons  against  the  Rhode 
I  Bland  Company.  Verdict  for  plaintiff,  de- 
fendant's motion  for  new  trial  denied,  and 
new  trial  ordered,  unless  plaintiff  within 
seven  days  should  remit  the  verdict  In  ex- 
cess ot  $20,000,  and  plaintiff  and  defendant 
except  Exceptions  overruled,  and  case  re- 
mitted for  new  trial  unless  plaintiff,  on  or 
before  July  20,  1914,  file  a  remittitur  of  tbe 
verdict  in  excess  of  $20,000,  with  direction 
in  case  plaintiff  filed  such  remittitur  to  en- 
ter Judgment  for  that  amount. 

Jobn  W.  Ilogan  and  Philip  S.  Knauer, 
both  of  Providence,  for  plaintiff.  Joseph  C. 
Sweeney  and  Uugene  J.  Phillips,  both  of 
Providence,  for  defendant 

SWKETLAND,  3.  This  is  an  acUon  of 
trespass  on  tbe  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  re- 
ceived by  the  plaintiff  through  the  negligence 
of  tlie  defendant.    The  case  was  tried  before 


a  Justice  at  tbe  superior  coiut  sitting  witli 
a  Jut7.  The  Jury  retnmed  a  verdict  for  tlie 
plaintiff  in  the  sum  of  $27,500.  The  defend- 
ant duly  filed  its  motion  for  a  new  trial  on 
the  ground  tbat  tbe  damages  awarded  by 
the  Jnry  were  excessive.  Said  Justice  in  his 
decision  on  said  motion  held  tbat  the  amount 
of  said  verdict  was  excessive,  and  ordered 
that  a  new  trial  should  be  granted  unless, 
within  seven  days,  the  plaintiff  should  remit 
all  of  said  verdict  in  excess  of  $20,0001  The 
plaintiff  did  not  file  her  remlttitar  in  accord- 
ance with  said  decision.  The  case  is  before 
us  upon  the  plaintHTs  exception  to  the  deci- 
sion of  said  Justice  on  the  motion  for  a  new 
trial  and  upon  the  defendant's  exceptions  to 
certain  rulings  of  said  Justice,  upon  the  ad- 
mission of  evidence,  made  during  tbe  trial, 
and  to  the  decision  of  said  Justice  upon  its 
motion  for  a  new  triaL 

The  defendant  excepted  to  the  ruling  of 
said  Justice  permitting  the  plaintiff,  in  cross- 
examination,  of  a  medical  witness,  who  had 
qualified  as  an  expert  to  call  tbe  attention 
of  said  witness  to  certain  testimony  given 
by  him  in  another  case  between  different  par- 
ties, which  former  testimony  the  plaintiff 
claimed  was  contradictory  of  the  witness' 
testimony  given  in  the  case  at  bar.  In  di- 
rect examination  this  witness  testified  in  re- 
gard to  tbe  condition  of  the  plaintiff: 

"I  think  she— I  am  very  positively  of  the 
opinion  that  she  has  one  thing  and  that  is  tbis 
so-called  traumatic  neurosis  which  has  been 
testified  to,  that  includes  elements  of  hysteria." 

Later,  in  cross-examination,  the  witness 
testified  as  follows: 

"Q.  44.  TVibat  do  I  understand  yon  is  tbe 
cause  of  this  condition  that  you  find,  Doctor? 
A.  I  understand  that  the  accident  was  the  ex- 
citing cause;  that  the  condition  has  been  pro- 
longed largely  by  litigation.  Q.  46.  And  tbe 
condition  is  what?  A.  What  is  known  as 
traumatic — some  call  it  traumatic  neurosis, 
some  call  it  litigation  neurosis  at  this  sta^re, 
because  after  three  years  the  effects  of  the 
original  accident  have  presumably  passed  away 
and  that  of  the  litigation  is  the  important  one, 
long-continued  study  of  herself,  and  so  on.  It 
is  a  mental  condition  largely." 

And  later,  in  cross-examination,  the  wit- 
ness testified  as  follows: 

"Q.  52.  How  long  have  you  been  diagnosing 
neurosis  and  neurasthenia  following  an  acci- 
dent, trauma?  A.  Oh,  I  suppose  for — ever 
since  the  diagnosis  originated.  Ever  since  it 
originated.  They  used  to  call  these  cases  spi- 
ual  concussion  long  ago.'  When  I  was  in  the 
medical  school  they  called  them  all  spinal  con- 
cusKion.  Then  about  the  time  I  graduated  tbe 
opinion  was  changing  alraut  them,  tbat  they 
were — that  the  spinal  cord  was  not  affected  in 
these  cases  and  it  was  a  functional  condition, 
and  they  began  to  call  them  traumatic  neuro- 
sis and  traumatic  hysteria.  Tbat  was  along 
perhaps  1886,  or  something  like  that  and  I 
have  studied  these  cases  ever  since  that  time, 
as  well  as  before.  Q.  63.  Traumatic  neuras- 
thenia and  traumatic  neurosis  are  in  the  same 
class?  A.  Well,  in  a  way.  Traumatic  neuro- 
ns includes  traumatic  neurasthenia.  Neurosis 
is  a  general  term  that  includes  hypochondria, 
liysteria,  and  neurasthenia.  Q.  54.  Does  trau- 
matic neurosis  mean  a  larger  field  of  injury 
and    symptoms   than    traumatic    neurasthenia? 
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A.  Not  necessarily.  It  may  be  smaller,  Q.  65. 
Now,  ever  since  you  began  In  1886,  as  I  nnder- 
stand,  to  examine  these  cases  you  have  made 
that  diagnosis;  that  people  have  traumatic 
neurosis  or  neurasthenia  from  accident,  trauma, 
Injaiy,  I  want  to  know  the  length  of  time  you 
hare  been  doing  it?  A.  Well,  I  should  like  to 
include  also  what  I  have  done  besides  the 
length  of  time.  I  have  examined  and  given 
(pinions  on  these  cases  since  certainly  that 
tune,  say  1886.  When  I  have  made  the  diag- 
nosis I  have  made  it  as  I  did  here  in  this 
etae,  so-called  traumatic  neurosis.  I  carefully 
used  the  word  'so-oUled,'  in  yiew  of  the  fact 
that  it  is  not  all  dae  to  the  accident." 

The  plaintiff  was  then  permitted  to  ask 
the  witness,  against  the  defendant's  objec- 
tion, tf  In  a  deposition  given  by  the  witness 
in  anotber  case  he  had  not  made  certain 
general  statements  with  regard  to  the  diag- 
nosis of  neurasthenia  resulting  from  acci- 
dent, to  which  the  witness  replied  that  he 
had.  The  answers  of  the  witness,  contained 
In  said  deposition,  in  which  these  statements 
appeared  were  the  following: 

"Well,  to  tell  the  honest  truth,  the  diagnosis 
of  neurasthenia  resulting  from  accident  is  one 
that  I  practical^  never  make.  I  practically 
never  made  it.  I  don't  regard  accidents  as  a 
canse  of  neurasthenia;"  and  answer:  "I  mean 
I  don't  think  that  accidents  cause  neurasthenia 
as  such.  Neurasthenia  n>ay  be  set  up  by  worry, 
anxiety,  overwork,  and  I  have  sometimes  made 
tile  diagnosis  litigation  neurasthenia  in  cases  in 
wliich  I  thought  that  the  worry  and  anxiety  of 
litigation  was  putting  the  person  into  a  more 
or  less  neurasthenic  condition,  but  I  don't 
tliink  that  an  accident  in  itself  is  a  legitimate 
cause  of  neurasthenia." 

[1-1]  The  grounds  of  the  defendant's  ob- 
jection to  this  cross-examination  is  that  It 
was  testimony  given  in  another  case  between 
dUferent  parties;  that  the  answers  contained 
in  the  deposition  are  not  Inconsistent  with 
the  testimony  of  the  witness  given  upon  the 
stand  in  this  case,  and  that  the  examination 
must  have  created  the  impression  upon  the 
minds  of  a  Jury  of  laymen  that  there  was 
such  an  Inconsistency,  although  none  ex- 
isted. We  do  not  find  merit  in  the  exception. 
It  Is  proper  cross-examination  of  an  expert 
witness,  who  In  his  testimony  has  given  an 
opinion  upon  some  matter  connected  with 
the  art  or  science  of  which  he  has  special 
skill  or  knowledge,  to  ask  such  witness  if  he 
has  always  been  of  that  opinion,  or  If  he  has 
not  at  some  certain  time,  which  is  specified, 
made  a  statement  which  is  Inconsistent  with 
his  present  testimony.  The  scope  of  the 
cross-examination  of  an  expert  witness  for 
the  purpose  of  testing  the  value  of  his  opin- 
ion Is  largely  within  the  discretion  of  the 
judge  presiding  at  a  jury  trial.  It  Is  a  prop- 
er exercise  of  such  discretion  to  permit  such 
a  witness-  to  be  asked  if  on  a  former  occa- 
sion he  has  not  expressed  a  different  opinion. 
The  cross-examiner  may  call  the  witoess' 
attention  to  such  former  statement  of  opin- 
ion, whether  the  same  was  made  orally,  in 
some  written  work,  or,  as  In  this  instance,  in 
a  deposition.  Later  tn  his  testimony,  the 
witness  in  this  case  Insisted  that  his  state- 
ments on  the  stand  were  In  harmony  with 
tboae  In  the  former  deposition,  and  the  de- 


fendant urges  that  an  examination  of  the 
whole  of  the  witness'  testimony  shows  that 
to  be  the  fact  Sufficient,  however,  appeared 
In  the  testimony  of  the  witness  and  In  his 
former  deposition  to  furnish  a  basis  for  the 
plaintifiTs  claims  that  they  were  contradic> 
tory.  Whether  or  not  they  were  Inconsistent 
was  a  matter  for  the  jury  to  determine  In 
passing  upon  the  value  of  the  witness'  tes- 
timony. If  this  evidence  was  otherwise  ad- 
missible, it  should  not  have  been  excluded, 
as  the  defendant  now  urges,  because  the 
jury  might  fall  to  understand  It,  or  to  com- 
prehend the  distinctions  properly  to  be 
drawn.  It  must  always  be  that  some  mem- 
bers of  a  jury  are  liable  to  become  confused 
In  the  consideration  of  testimony  relating 
to  scientific  and  medical  subjects,  fall  to  un- 
derstand some  of  the  language  employed  by 
expert  witnesses,  or  fall  to  draw  just  conclu- 
sions as  to  the  effect  of  their  testimony. 
But  when  a  party  offers  such  direct  testimo- 
ny, he  cannot  properly  object  to  cross-exam- 
ination on  the  grounds  that  it  may  still  fur- 
ther confuse  the  jury  and  that  they  may  not 
place  a  correct  Interpretation  upon  the  an- 
swers, which  may  be  given. 

[4]  The  defendant  at  the  trial  excepted  to 
the  ruling  of  said  justice  excluding  testimony 
offered  by  the  defendant  to  show  the  result 
of  certain  so-called  counts  of  the  blood  of 
defendant's  counsel.  It  was  a  part  of  the 
claim  of  the  plaintiff  that,  as  a  result  of 
said  injuries,  she  was  suffering  from  hyper* 
thyroldlsm,  that  an  examination  of  her  blood 
showed  an  abnormal  condition  Indicating  a 
lymphocytosis,  or  an  excess  of  lymphocytes 
in  the  blood  stream,  and  that  lymphocytosis 
Is  a  corroborative  symptom  in  cases  of  hy- 
perthyroidism. The  defendant  claimed  that 
the  count  of  lymphocytes  in  the  blood  of  the 
plaintiff  was  not  In  excess  of  the  number  of 
such  cells  appearing  In  the  blood  count  of  a 
normally  healthy  person,  and  sought  to  show 
the  count  which  had  been  made  of  the  blood 
of  defendant's  counsel.  Said  justice  excluded 
this  on  the  ground  that  no  evidence  had  been 
introduced  tending  to  show  that  said  counsel 
was  In  a  normally  healthy  condition  at  the 
time  of  taking  the  sample  of  which  the  count 
had  been  made.  We  think  the  evidence  was 
rightly  excluded. 

[S]  We  shall  consider  together  the  plain- 
tiffs and  the  defendant's  exceptions  to  the 
decision  of  said  justice  upon  the  motion  for 
a  new  trial.  The  only  question  before  the 
justice  on  said  motion  was  as  to  the  pro- 
priety of  the  amount  of  the  jury's  award. 
The  defendant  did  not  deny  its  liability.  It 
is  plain  that  the  plaintiff  was  very  seriously 
injured.  The  accident  occurred  on  August 
12,  1910.  The  plaintiff  was  then  25  years 
old,  and  up  to  that  time  bad  been  In  excel- 
lent health.  She  was  thrown  violently  to 
the  ground  from  a  wagon  In  which  she  was 
riding,  by  a  collision.  In  which  the  defend- 
ant's electric  street  car  struck  against  the 
rear  of  said  wagon;  she  bad  been  physical- 
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Ijr  fneapaHtatod  up  to  tbe  tfme  of  fbe  tzU ' 
la  Joae.  1913.  Tie  UgOmimy  Is  coDSt/!tii>:c 
as  to  the  diaea«e  from  vbidt  tlK  plai&til 
i«  «afr«rio^  Wftoeaaes  for  tbe  i>Uiiitiff 
4iAgr>«Kd  ber  aWmeat  as  tramnatic  hnwr- 
thfnU  ocnra^tbeiiia ;  tbow  for  tbe  defrad- 
•nt  were  of  tbe  opinion  that  sbe  was  snffer- 
iDt;  fron  tnomatic  neorosis.  Tbe  plaiotUTs 
iijiaiMa*  of  improrement  are  nmcb  greater  if  ' 
the  latter  diagnosis  is  tiie  tme  one.  Tbere ' 
was  testtmoiiT'  fiom  wtaicb  tbe  tnrj  mirht 
rauonablr  find  tliat,  wliile  tlie  plaintifrs 
prcsieot  ooDdidon  will  proliablj  be  soiiiewbat 
reUered  and.  nnder  iwoper  treatment,  aoine 
of  ber  more  distresirfng  srmptoms  may  diaap- 
pear,  she  will  nerer  be  eompletely  restored 
to  bealtb.  After  a  consideration  of  tbe 
wliole  te<!timon]r  and  ttie  written  dedKion  o' 
mid  jwitice,  we  agree  witb  Um  tbat  tlie  case 
deman'ls  rerj  sot^ftantial  damages,  bnt  tbat 
in  riew  of  ttie  probable  imptoTement  of  tbe 
plaintiff's  pbyiiical  condition  In  tbe  fotnie 
and  npon  a  reaitonable  compntation  of  ber 
prolMible  pecnniary  loss,  tbe  eridence  does 
not  warrant  tbe  fnll  amonnt  of  tbe  Jiuy's 
rerdict.  Wbat  snm  will  lastly  amonnt  to 
compensation  it  Is  very  difficult  to  deter- 
mine. Said  Justice  bas  made  a  tboron^b  re- 
Tiew  of  tbe  tCKtIiuony,  and  bas  carefully  com- 
puted tbe  Items  of  damage.  Tbe  amount  of 
$20,000  fixed  upon  by  him  appears  to  us  to 
be  as  nearly  adequate  compensation  for  tht 
plaintiff's  injuries  as  can  be  given  in  money 
damages  in  a  court  of  law.  Upon  tbis  rery 
difficult  queHtlon  we  agree  wltb  said  Justice, 
and  And  no  error  in  his  decision  on  the  mo- 
tion for  a  new  trlaL 

The  question  now  arises  as  to  tbe  order 
which  shall  be  made  In  remitting  the  case 
to  tbe  superior  court  Both  the  plaintiff's 
and  the  defendant's  exceptions  are  to  be 
overruled.  We  have  agreed  with  said  Justice 
that  the  verdict  is  excessive  in  amount,  and 
that  his  determination  as  to  a  proper  amount 
Is  Jnst  The  plaintiff  comes  here  npon  an  ex- 
ception to  a  decision  granting  a  new  trial 
unless  she  should  remit  a  part  of  the  verdict 
I.efore  a  certain  day.  That  day  has  passed : 
she  did  not  remit,  and  we  have  overruled 
her  exception  to  tbe  decision.  Shall  we  send 
the  case  back  for  a  new  trial  In  accordance 
with  the  decision;  or,  as  we  have  approved 
the  amount  of  damages  which  was  fixed  by 
the  court,  shall  we  order  judgment  to  be  en- 
tered in  the  superior  court  for  that  amount, 
or  shall  we  give  to  the  plaintiff  another  op- 
portunity to  remit  the  improper  excess  be- 
fore the  verdict  is  set  aside  by  our  order? 
Chapler  298,  |  12,  Gen.  Laws,  1909,  provides 
as  follows: 

"A  verdict  shall  not  be  set  aside  as  excessive  by 
the  supreme  or  superior  court  until  the  prevail- 
Ins  party  bas  been  givon  opportunity  to  re- 
mit so  much  thereof  as  the  court  adjudges  ex- 
sessive." 

The  exceptions  of  the  plaintiff  and  the 
defendant  brought  before  us  the  question  as 


tA  wbetber  ffee  vcrdlet  was  i 
bare  aaid  that  it  was.  and  that  It  Aoald  be 
sec  aside,  la  oar  o(i=ioB  a  proper  euuatiuc- 
tion  of  tbe  statnte.  qa->ted  abon^  reqdres 
that,  before  tbe  rerdi^rt  shall  be  act  aside 
by  oar  or^er,  we  man  detenciae  tbe  amoost 
of  n:^zal  excess  and  give  tbe  p!alntiff  aa 
rypportaL.ltj  to  remit  If  we  bad  fixed  up- 
on an  amoant  of  sa«b  excess  greater  than 
that  flxed  by  the  superior  court  it  plainly 
would  have  been  our  duty  imder  tbe  stat- 
ute to  do  90l  Merely  because  tbe  amonat  of 
improper  excess  wlUcta  we  have  foTmd  agraes 
with  tbe  determination  of  tbe  siperior  oonrt 
the  plaintiff  is  not  to  be  deprived  at  tbat 
privilege,  for  tbe  verdict  In  fact  will  be  set 
aside  by  oar  order. 

The  exceptions  of  the  plaintiff  and  the 
defendant  are  ovomled.  Tbe  case  Is  re- 
mitted to  ttie  superior  oooit  for  a  new  trial 
unless  tbe  plaintiff,  <»  or  Iiefore  July  20^ 
1914.  shall  file  in  die  superior  court  ber  re- 
mittitur of  all  of  said  veidict  In  excess  of 
f20,000.  In  case  tbe  plaintiff  shaD  duly  file 
<nch  remittitur  the  superior  court  is  directed 
to  enter  Its  Judgment  for  tbe  plaintiff  for 
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OTS-I.  SU 
(No.  282.) 


(Supreme  Court  of  Rhode  Island.   July  7. 1914.) 

1.  Chattei.  Hobtoaoks  (I  84*) — ExKcunoir^ 
Revcisites— Validitt— SuaBxirDKa  or  Pos- 
8ESSI0  X— Recobo. 

Under  the  express  provisions  of  Geo.  Laws 
1909,  c.  2.'>8.  f  10,  tvquiring  that  chattel  mort- 
gages shall  be  recorded  within  five  days  or  pos- 
session of  the  property  delivered  to  the  mort- 
gagee, such  a  mortgage  is  valid  as  between  tbe 
parties,  thoni^h  neither  of  snch  reqairementa  is 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  152;   Dec.  Dig.  {  84.*] 

2.  Sales  (|  219*)— Titi^b— Rights  or  Pub- 
chases. 

Otherwise  than  by  estoppel,  a  buyer  of  per* 
sonal  property  acquires  no  better  title  than  that 
of  the  seller  from  whom  be  buys. 

[Ed.  Nnte.— For  other  cases,  see  Sales,  Cent 
Dig.  f  i  588-603 ;   Dec  Dig.  i  219.*] 

3.  CnATTKi.  Moktgageb  (S  155*)— Liex— Pub- 
chaser  WITH  Nonca— iNVAuo  Mobtoaqb— 
Estoppel. 

A  buyer  of  personal  property  subject  to  a 
mortgage  which  bad  not  been  recorded  within 
the  statutory  period,  with  notice  of  the  mort- 
gage, could  not  acquire  title  freed  from  the 
lien  of  the  mortgage  by  estoppel. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  Si  2S4,  270;  Dec  Dig.  {  155.*] 

4.  Chattel  Mobtoaobs  (|  41*)— Sufticiknct 

OF       INSTBUMENT — AGBEEMENT      TO       CBEATX 

Lien — Invaliditt. 

Under  the  rule  tbat  equity  considers  that 
as  done  which  the  parties  intended  to  do  and 
which  ought  to  be  done  as  against  the  parties 
and  purchasers  with  notice,  an  agreement  in- 
tended to  effect  a  mortgage  on  chattels  or  create 
a  lien  thereon  or  an  equity  therein,  though  lack- 
ing in  some  legal  requisite,  will  be  upheld  in 
LMjuity,  and  the  court,  as  against  the  party  or  a 
purchaser  witb  notice,  wiU  raise  a  trust  and 
decree   that  tbe  party  or  purchaser  holds  the 
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propertr  In  trust  for  the  lienor  to  the  extent  of 
the  lien. 

[Eid.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |  84;  Dec  Dig.  {  41.*] 

5.  Chattei.   Mobtgaoes   (8   225»)— Tbansfek 
OF  Pkopebty. 

Where  the  owner  of  certain  personal  prop- 
erty executed  a  mortgage  thereon,  but  the  prop- 
er^ was  neither  delivered  to  the  mortgagee  nor 
the  mortgage  recorded  within  five  days,  as  re- 
quired by  Gen.  Laws  1909,  c.  258,  f  10,  a  buyer 
of  the  mortgaged*  property  from  the  mortgagor 
with  notice  of  the  agreement  of  the  seller  to  cre- 
ate a  valid  mortgage  on  the  property  would  be 
regarded  in  equity  as  a  trustee  for  the  mort- 
gagee to  the  extent  of  the  latter's  interest  un- 
der the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §S  468-470;  Dec.  Dig.  i  225.*] 

6.  Uhaitei.  Mostoaoks  (g  155*)— Statutobt 

iHVALIDrrT— PtTBOHASEB      WITH       NOTICE— 

Fkaod. 

Where  a  chattel  mortgage  was  unenforce- 
able at  law  because  of  the  mortgagee's  failure  to 
take  possession  of  the  property  or  record  his 
mortgage  within  five  days,  as  required  by  Gen. 
Laws  1909,  c.  268,  i  10,  and  the  mortgagor 
sold  the  property  to  complainant,  who  took  with 
notice  of  the  facts  and  the  mortgagee's  rights  in 
the  premises,  complainant  was  in  particeps 
oriminis  with  the  mortgagor  in  seeking  by  such 
sale  to  defeat  the  mortgage,  and  was  therefore 
not  entitled  to  a  decree  in  equity  restraining  the 
mortgagee  from  taking  possession  of  the  proper- 
ty and  from  foreclosing  or  treating  the  mort- 
gage as  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  264,  270;   Dec.  Dig.  {  155.*] 

Vincent  and  Parkhorst,  JX,  dissenting. 

Case  Certified  from  Superior  Court,  ProTl- 
dence  and  Bristol  Counties. 

Suit  by  Katharine  V.  Howard  against  Don- 
ald T.  McFhail.  On  certificate  from  superior 
court.    Bill  dismissed. 

Eliot  G.  Parkhurst  and  Edwards  &  Angell, 
all  of  Providence,  for  complainant  Irring 
Champlln  and  Hammill  &  Bradford,  all  of 
Providence  (John  C.  Knowles,  of  Providence, 
of  counsel),  for  respondent 

8WEETLAND,  3.  This  is  a  suit  in  equity 
wherein  the  complainant  seeks  to  restrain 
the  respondent  from  taking  possession  of 
certain  personal  property  and  from  foreclos- 
ing or  treating  as  valid  a  mortgage  thereon. 
The  complainant  also  prays  that  said  mort- 
gage be  ordered  to  be  delivered  np  for  cancel- 
lation. 

After  the  pleadings  were  closed  and  after 
hearing  in  the  superior  court  for  final  decree 
upon  an  agreed  statement  of  facts,  the  cause 
was  certified  to  this  court  for  final  determi- 
nation. The  essential  facts  set  out  in  the 
agreed  statement  are  as  follows:  On  Septem- 
l«r  28,  1910,  one  Julia  M.  Vaill,  now  deceas- 
ed, for  valuable  consideration,  executed  and 
delivered  to  the  respondent,  McPhall,  a  chat- 
tel mortgage  covering  certain  personal  prop- 
erty then  owned  by,  and  in  the  possession  of, 
the  mortgagor,  located  in  the  town  of  New 
Shoreham.  The  respondent,  said  mortgagee, 
did   not   take  possession   of  the   mortgaged 


chattels,  and  did  not  file  said  mortgage  for 
record  until  October  26,  1910.  Said  mort- 
gage is  now  held  by  the  respondent,  and  the 
debt  as  security  for  which  said  mortgage  was 
given  has  not  been  i)aid.  At  some  time  in 
November,  1910,  the  complainant  had  actnal 
notice  of  the  existence  of  said  mortgage  and 
of  the  record  of  said  mortgage  in  New  Shore- 
ham.  On  July  18,  1911,  said  Julia  M.  Vaill, 
the  mortgagor  in  said  mortgage,  executed 
and  delivered  to  the  complainant  a  bill  of 
sale  of  the  personal  property  covered  by  said 
mortgage.  The  consideration  named  in  said 
bill  of  sale  was  |2,000.  Thereupon  the  com- 
plainant took  iMssession  of  said  personal 
property,  still  retains  possession  thereof,  and 
has  filed  this  blQ  to  restrain  the  respondent 
from  interfering  with  said  chattels,  and  also 
for  the  cancellation  of  said  mortgage. 

The  complainant's  prayer  is  based  upon  her 
interpretation  of  section  10,  c.  258,  Qen.  Laws 
1909.  The  portion  of  said  section,  pertinent 
to  the  case,  is  as  follows: 

"No  mortgage  of  personal  property  hereafter 
made  shall  be  valid  as  to  the  assignee  in  insol- 
vency of  the  mortgagor,  or  any  other  person  ex- 
cept the  parties  thereto  and  their  executors  and 
administrators,  until  possession  of  the  mort- 
gaged property  be  delivered  to  and  retained  by 
the  mortgagee,  or  the  said  mortgage  be  recorded, 
*  •  •  which  said  recording  or  taking  and  re- 
tention of  possession  as  aforesaid  shall  be  made 
or  taken  within  five  days  from  the  date  of  the 
signing  thereof." 

The  complainant  relies  largely  upon  the  au- 
thority of  Burdick  v.  Coates,  22  R.  I.  410,  48 
Atl.  389,  which  was  an  action  at  law  upon  a 
state  of  facts  unlike  that  of  the  case  at  bar, 
and  did  not  Involve  a  consideration  of  the 
principles  of  {trusts  and  of  fraud  which  should 
govern  the  determination  of  the  case  be- 
fore us. 

[1]  An  important  provision  in  said  section 
is  tnat  the  mortgage  remains  valid  as  to  the 
parties,  although  possession  of  the  mortgaged 
property  be  not  delivered  to,  and  retained  by, 
the  mortgagee,  and  the  mortgage  be  not  re- 
corded. The  situation,  then,  on  July  18, 
1911,  before  Julia  M.  VaiU  made  the  bUl  of 
sale  of  said  chattels  to  the  complainant,  was 
that  Miss  Vaill  had  by  a  valid  instrument 
conveyed  the  title  of  said  chattels  to  this  re- 
spondent defeasible  on  payment  of  the  mort- 
gage debt  For  a  personal  property  mort- 
gage is  more  than  a  security;  it  transfers 
the  legal  title  subject  to  defeasance  only  on 
performance  of  the  conditions.  Although 
she  was  permitted  by  the  respondent  to  re- 
tain possession  of  said  chattels.  Miss  VaiU's 
possession  was  that  of  a  bailee ;  there  remain- 
ed in  her  only  the  right  to  redeem  said  prop- 
erty on  performance  of  the  conditions  of  the 
mortgage.  The  question  before  us  therefore 
Is:  Will  a  court  of  equity,  by  reason  of  the 
provisions  of  said  section  of  the  statute,  de- 
cree that  Miss  Vaill,  who  was  without  title 
herself,  nevertheless  was  able  to  convey  title 
to  this  complainant,  who  had  actual  notice 
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and  fan  knowledge  of  tbe  respondent's  rights 
nnder  the  mortgage  and  of  the  impropriety  of 
Ml8s  Vaill's  act?  For  whatever  may  be  de- 
termined as  to  the  position  of  tbe  complain- 
ant, Mtas  Vaill  waa  gnilty  of  actual  firaud  in 
selling  said  dtattels  in  disregard  of  the  rights 
of  the  respondent,  nnless  her  bill  of  sale 
shall  be  considered  in  equity  merely  as  a  dis- 
position of  her  right  to  redeem,  and  not  as  an 
attempt  to  convey  title  to  said  property;  in 
which  case  the  complainant  clearly  would  not 
be  entitled  to  the  relief  which  she  se^u. 

[2]  This  court,  in  Ooodell  v.  Falrbrother, 
12  R.  I.  283,  34  Am.  Rep.  631,  and  Woods  v. 
Nichols,  21  B.  I.  637,  45  Atl.  548,  48  LI  R.  A. 
773,  has  stated  tbe  generally  recognized  prin- 
ciple that  otherwise  than  by  estoppel  the  pur- 
chaser acquires  no  better  title  tban  the  ven- 
dor from  whom  be  buys. 

[1]  Hie  complainant  cannot  claim  that  any 
doctrine  of  estoppel  works  in  her  favor 
•gainst  the  respondent;  because,  althongb 
he  allowed  the  mortgaged  property  to  remain 
In  the  mortgagor's  possession,  nevertheless 
before  the  complainant  took  said  bill  of  sale 
she  bad  knowledge  of  the  mortgage  and  that 
It  had  been  recorded.  She  must  claim  ttiat 
In  some  way,  by  reason  of  the  statute,  de- 
spite tbe  absence  of  circumstances  creating 
an  estoppel,  and,  In  spite  of  her  knowledge 
of  the  facts,  she  has  acquired  from  Miss  Vaill 
a  title  that  Miss  VaiU  herself  did  not  have, 
and  that  equity  will  confirm  tliat  title  to 
her.  The  purpose  of  statutes  requiring  the 
registry  of  mortgages  or  other  conveyances 
is  to  prevent  fraud  and  deception,  by  pro- 
tecting bona  fide  purchasers  and  creditors 
from  the  effect  of  secret  Incumbrances. 
Their  purpose  is  to  prevent,  not  to  assist, 
fraudulent  transactions.  This  court  said 
with  reference  to  the  absolute  language  of  a 
recording  act  under  consideration  in  Wilson 
V.  Eaten,  14  R.  I.  621;  'The  statute,  how- 
ever, must  receive  a  reasonable  construction." 
In  well-considered  cases  in  tliis  court  regis- 
try statutes  have  received  a  reasonable  con- 
struction. This  court  has  not  lost  sight  of 
the  purpose  of  such  statutes  and  the  funda- 
mental principles  of  equity ;  and  has  recogniz- 
ed tliat,  even  where  the  language  of  the  stat- 
ute, taken  literally,  Is  absolute,  it  may  still 
be  tbe  subject  of  exception.  Wilson  v.  Esten, 
14  R.  I.  621;  MiUer  v.  Coffin,  19  R.  I.,  at 
page  168,  36,AtI.  6;  Westerly  Savings  Bank 
V.  StUlman,  16  R.  I.  497,  17  AtL  Sia  The 
last  case  will  be  considered  more  fully  later. 

The  complainant  has  invoked  the  aid  of  a 
court  of  equity,  and  her  suit  must  be  consid- 
ered in  accordance  with  equitable  principles. 
Before  taking  up  the  important  question  of 
the  efFect  upon  the  complainant's  rights  of 
her  vendor's  fraud,  of  which  she  had  full  no- 
tice and  in  whldi  she  participated,  I  will 
consider  how  far  the  knowledge  by  the  com- 
plainant of  the  respondent's  rights  in  the 
mortgaged  property,  at  the  time  of  her  pur- 
ebaa%  raises  a  trust  aa  to  said  property  la 


Ulyot  of  the  respondent  against  tlie  «om- 
plalnant 

[4]  EVjuity  looks  upon  that  as  d<»ie  which 
the  parties  Intended  to  do  and  which  ought  to 
be  done.  As  against  the  parties  themselves 
and  those  who  pnrdiase  with  notice,  an 
agreement,  intended  to  effect  a  transfer  of 
property  or  to  create  a  lien  upon  it  <nr  an 
equity  in  It,  though  lacking  in  some  legal 
requisite,  will  be  upheld  ih  equity  whidt 
binds  the  conscience;  and  in  such  circum- 
stances a  court  of  eqtilty,  as  against  tbe  party 
Umself  and  as  against  a  purchaser  with  no- 
tice, will  raise  a  trust  Legad  v.  Hodges,  1 
Vea.  Jr.  page  477. 

Coble  V.  Nonemaker,  78  Pa.  506,  was  a  suit 
by  a  mortgagee  of  an  unrecorded  chattel 
mortgage  against  a  subsequent  purchaser  of 
the  chattels  covered  by  said  unrecorded  mort- 
gage, of  which  the  purchaser  had  notice  at 
tbe  time  of  his  purchase.  The  court  said: 

"Considered  in  nnotber  aspect,  tbe  case  seems 
equally  plain.  While  tbe  title  remained  in  Eves 
[the  mortgagor],  he  held  it  bound  by  the  trust 
lor  tbe  benefit  of  the  plaintiff  which  the  mort- 
gage had  created.  When  the  title  was  pasted  to 
the  defendant,  he,  having  notice  of  the  plaintiff's 
equities,  became,  by  operation  of  law,  invested 
with  tbe  character  of  trustee  with  precisely  the 
same  obligations  that  the  contract  expressly  im- 
posed on  Eves  [the  mortgagor].  A  trust  al- 
ready in  eziatence,  and  annexed  to  the  present 
subject-matter,  is  created  de  novo  aa  against  a 
person  who  takes  by  a  title  derivative  from  the 
original  trustee.  Lewin  on  Trusts,  205.  If  an 
estate  be  passed  by  trustee  to  a  stranger  by 
conveyance,  then  the  grantee,  if  he  be  a  volun- 
teer, will  be  bound  by  the  trust,  whether  be  had 
notice  of  it  or  not-  for,  though  he  had  no  actual 
notice  of  the  equity,  jet  tbe  court  will  presume 
it  against  him  where  he  paid  no  consideration. 
Id.  206;  Mansell  v.  Mansell,  2  P.  Wms.  678, 
681.  But  if  the  grantee  be  a  purchaser  of  tbe 
estate  at  its  full  value,  then,  if  he  take  with 
notice  of  the  truat,  he  is  bound  to  tbe  same  ex- 
tent and  in  the  same  manner  as  the  person  of 
whom  he  purchased  (Dunbar  v.  Tredennick,  2  B. 
ft  B.  319);  for,  knowing  another's  right  to  the 
property,  he  throws  away  his  money  voluntarily 
and  of  bis  own  free  will  (Mead  v.  Lord  Orrery, 
3  Atk.  328  [236]).  And  the  rule  applies  not 
only  to  the  case  of  a  trust  properly  so  called, 
but  to  purchasers  with  notice  of  any  equitable  in- 
cumbrance, as  of  a  covenant  or  agreement  affect- 
ing the  estate  (Daniels  v.  Davison,  16  Veaey, 
249),  or  a  lien  for  purchase  money  (Mackreth  v. 
Symmons,  16  Vesey,  329).  The  defendant  [the 
subsequent  purchaser]  then  held  these  goods  sub- 
ject to  the  equities  of  the  plaintiff  [the  mortga- 
gor] under  toe  mortgage." 

In  the  early  and  leading  case  in  this  coun- 
try of  Mitchell  V.  Wlnslow,  2  Story,  644, 
Fed.  Cas.  No.  9,673,  Judge  Story  said: 

"It  seems  to  me  a  clear  result  of  all  the  au- 
thorities that  wherever  the  parties,  by  their  con- 
tract, intended  to  create  a  positive  lien  or 
charge,  either  upon-  real  or  upon  personal  proi>- 
erty,  whether  then  owned  by  the  assignor  or 
contractor  or  not,  or,  if  personal  property, 
whether  it  is  then  in  esse  or  not,  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  assignor  or  contractor 
acquires  a  title  thereto,  against  the  latter,  and 
all  persona  asserting  a  claim  thereto,  under  blni» 
either  voluntarily,  or  with  notice,  or  In  bank- 
ruptcy." 

In  accordance  with  this  principle  It  was 
held  In  WUllama  r.  Wlnsor,  12  B.  I.  0,  that 
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s  mortgage  of  penonal  inroperty  to  be  sabse- 
quently  acquired,  thongb  invalid  at  law,  will 
be  upheld  In  eqnlty. 

In  Westerly  Savings  Bank  t.  Stlllman,  16 
B.  I.  497,  17  Atl.  918,  this  court  considered 
the  validity  of  tbe  mortgage  of  a  corporation 
to  which  the  treasurer  had  affixed  a  seal 
and  as  to  which  act  of  the  treasurer  there 
was  no  allegation  of  authorization,  which 
nx>rtgage  was  not  acknowledged  and  record- 
ed as  required  by  statute.    The  court  said: 

"The  statute,  however,  only  applies  to  deeds, 
and  it  is  not  clear  that  the  mortgage  in  ques- 
tion is  a  deed :  for,  though  the  treasurer  of  the 
corporation  affixed  a  seal  to  it,  it  is  not  alleged 
tbat  he  was  authorized  to  do  it.  If  the  mort- 
gagt  be  not  a  deed,  it  is  inoperative  at  law  as  a 
conveyance,  and  would  bind  tbe  estate  only  in 
eqoity,  where  it  would  undoubtedly  be  enforced 
between  tbe  parties  according  to  its  intent. 
Would  it  likewise  bind  the  estate  as  against  a 
mibsequent  mortgagee  or  purchaser  for  value 
with  notice?  We  think  so.  The  general  rule  is, 
that  a  purchaser  with  notice  of  tbe  right  of  an- 
other is  in  equity  liable  to  the  same  extent  and 
in  tbe  some  manner  as  the  person  from  whom 
be  purchases." 

In  llayo  t.  Newhoff,  47  N.  J.  Eq.  31,  88, 
19  AtL  837,  the  Court  of  Chancery  of  New 
Jersey  recognized  the  general  rule  laid  down 
by  Lord  Cottenham  in  Folk  v.  Moxhay,  2 
Phil.  772,  that  if  an  equity  is  attached  to 
property  by  its  owner,  no  one  purchasing 
with  notice  of  tbat  eqnlty  can  stand  in  a 
different  situation  from  the  owner,  and  tbat 
this  rule  is  applicable  to  personalty. 

In  Porter  v.  Parks,  49  N.  Y.  566,  the  court 
said: 

"While,  therefore,  the  law  is  well  settled,  as 
claimed  on  behalf  of  the  respondents,  that  where 
a  party,  by  his  own  act  and  consent^  has  given 
to  another  the  evidence  of  ownership  and  tbe 
apparent  ins  disponendi  of  property,  a  bona  fide 
purchase  from  the  apparent  owner,  or  one  who 
advances  money  or  incurs  responsibilities  on  the 
faith  of  the  title,  will  be  protected,  it  is  equally 
well  settled  tbatl  if  tbe  party  dealing  with  the 
apparent  owner  has  actual  notice  of  the  rights 
of  the  true  owner,  he  acquires  no  better  title 
than  the  transferor  or  apparent  owner  can  law- 
fully convey.  In  otber  words,  the  purchaser  or 
plei^gee  is  not  a  bona  fide  purchaser  as  against 
the  rightful  pwner,  and  is  not  within  the  protec- 
tion (tf  the  rule  invoked  by  tbe  defendants,  and 
must  rely  upon  tbe  actual,  rather  than  the  ap- 
parent, authority  of  the  individual  with  whom 
he  deals  for  his  protection." 

In  Bemhelmer  ▼.  Verdon,  68  N.  J.  Eq.  812, 
the  court  affirmed  a  decree  of  tbe  Vice  Chan- 
cellor, whose  opinion  is  reported  in  49  Atl. 
732.  The  Vice  Chancellor  held  that,  where 
the  pnrdiaser  of  personalty  located  in  a  cer- 
tain place  has  notice  of  another's  claim  to 
a  mortgage  thereon,  before  taking  the  bill  of 
sale,  equity  will  direct  the  execution  of  a 
mortgage  by  the  purchaser  on  such  person- 
alty as  was  in  such  place  at  the  time  of  pur- 
chase, and  still  remaining  in  the  purchaser's 
hands. 

In  2  Story's  Equity  Jurisprudence,  at  page 
STJ,  the  author  says: 

"Indeed,  there  Is  generally  no  difficulty  in 
equity  in  establishing  a  lien  not  only  on  real 
estate  but  on  personal  property,  or  on  money  in 
the  hands  of  a  third  person,  wherever  that  is  a 


matter  of  agreement  at  least  against  tiie  party 
himself,  and  third  persons  who  are  volunteers 
or  have  notice.  For  it  is  a  general  principle  in 
equity  tbat  as  against  tbe  part^  himself,  and 
any  dalming  under  him  volui^tarily  or  with  no- 
tice, such  an  agreement  raises  a  trust." 

Mr.  Pomeroy  in  his  work  on  Equity  Juris- 
diction (2d  Ed.)  {  691,  says: 

"When  a  person  is  acquiring  rights  with  re- 
spect to  any  subject-matter,  the  fact  whether  he 
is  BO  acting  with  or  without  notice  of  the  inter- 
ests or  claims  of  others  in  or  upon  tbe  same  sui>- 
ject-matter  is  regarded  throughout  the  whole 
range  of  equity  jurisprudence  as  a  most  material 
circumstance  in  determining  the  extent  and  even 
the  existence  of  the  rights  which  he  actually  ac- 
quires. In  conformity  with  this  view,  tbe  gen- 
eral rule  has  been  most  clearly  established  that 
a  purchaser  with  notice  of  tbe  right  of  another  is 
in  equity  liable  to  tbe  same  extent  and  in  the 
same  manner  as  the  person  from  whom  he  made 
the  purchase.  Tbe  same  rule  may  be  thus  ex- 
pressed in  somewhat  different  language:  A  per- 
son who  acquires  a  legal  title  or  an  equitable 
title  or  interest  in  a  given  subject-matter,  even 
for  a  valuable  consideration,  but  with  notice 
that  the  subject-matter  is  already  affected  by 
an  equity  or  e<quitable  claim  in  favor  of  another, 
takes  it  subject  to  Oiat  equity  or  equitable 
claim." 

[5]  It  therefore  appears  clear  from  ttie 
authoritiea  that.  In  equity,  this  complainant, 
having  knowledge  of  the  agreement  between 
Miss  Vaill  and  the  respondent  to  create  a 
Hen  upon  the  chattels  in'  question,  would 
take  the  same  bound  by  the  trust  as  Miss 
Vaill  was  bound  and  subject  to  the  equities 
of  the  respondent,  although  the  Instrument 
which  evidenced  the  agreement  be  defective 
in  legal  form  and  in  execution,  and  be  lack- 
ing In  the  requisites  of  acknowledgment  and 
registry  necessary  to  make  a  mortgage  valid 
in  law.  It  la  a  well-recognized,  equitable 
principle  that  an  attempt  to  make  a  legal 
mortgage  which  falls  for  want  of  some  sol- 
emnity, may  yet  create  a  lien  valid  in  equity. 
Therefore,  if  we  should  grant  the  prayer  of 
the  complainant's  bill,  we  should  effect  this 
result:  That  a  decree  shall  be  entered  in 
this  canse  in  equity  which  will  permit  the 
complainant  to  hold  said  mortgaged  property 
freed  from  the  trust  by  which,  in  good  con- 
science and  according  to  established  prin- 
ciples of  equity,  she  should  be  bound. 

I  will  now  consider  the  question  of  fraud 
which  is  Involved  in  the  cause.  As  we  have 
said  above.  Miss  Vaill,  in  selling  said  chat- 
tels in  disregard  of  the  title  and  ownership 
of  tbe  respondent,  was  guilty  of  actual  fraud. 
What  was  the  position  of  the  complainant  in 
the  transaction  as  it  relates  to  another  equi- 
table consideration  Important  in  the  case? 
Story  says  (1  Story  Eq.  Juris.  §  393): 

"Another  class  of  constructive  frauds  consists 
of  those  where  a  person  purchases  with  full  no- 
tice of  the  legal  or  equitable  title  of  otber  per- 
sons to  the  same  property.  In  such  cases  he  will 
not  be  permitted  to  protect  himself  against  such 
claims,  but  his  own  title  will  be  postponed,  and 
made  subservient  to  theirs.  It  would  be  gross 
injustice  to  allow  him  to  defeat  the  ^ust  rights 
of  others  by  his  own  iniquitous  bargain.  He  be- 
comes by  such  conduct  particeps  criminis  with 
the  fraudulent  grantor:  and  the  rule  of  equity 
as  well  as  of  law  is:  'Dolus  et  fraus  nemini  pa- 
trocinari  debent.'    And  in  all  such  cases  of  pur- 
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chases  With  notice  cdnrts  of  eqnity  will  hold 
the  purchaser  a  trustee  for  the  benefit  of  the 
persons  whose  rights  he  has  thus  sought  to  de- 
fraud or  defeat. 

In  the  case  M  Dunbar  ▼.  Tredennlck,  2 
Ball  &  B.  p.  319,  the  court  said: 

"Why,  then,  what  is  the  situation  of  a  pur- 
chaser with  notice  of  a  fraudulent  title?  It  cer- 
tainly may  be  stated  as  a  general  proposition, 
that  a  purchaser  with  notice  is,  in  equity,  bound 
to  the  same  extent,  and  in  the  same  manner,  as 
the  person  from  whom  he  purchased ;  or,  as 
Lord  Rosslyn  states  it  in  Taylor  v.  Stibbert:  'If 
he  is  a  purchaser  with  notice,  he  is  liable  to  the 
same  equity,  stands  in  his  place,  and  is  bound 
to  do  that  which  the  person  The  represents  would 
be  bound  to  do  by  the  decree.'  What  would 
Weir  [the  purchaser]  be  bound  to  do?  Why  to 
deliver  up  these  deeds  to  be  canceled,  or  to  re- 
convey  and  to  restore  the  possession ;  for  notice 
operates  by  affecting  the  conscience  of  the  party. 
He  is  a  purchaser,  ft  is  true,  for  a  valuable  con- 
sideration, but  he  is  not  a  bona  fide  purchaser ; 
he  takes  l^  legal  title,  knowing  the  right  in  equi- 
ty to  belong  to  another;  this  is  the  reasoning 
of  Ijord  Hardwicke  in  Le  Neve  v.  Le  Neve. 
He  is  not  a  party  to  the  original  fraud,  but,  if 
I  may  apply  the  reasoning  to  a  civil  right,  he  is 
an  accessary  after  the  fact" 

Mr.  Justice  Brewer,  then  a  member  of  the 
Supreme  Court  of  Kansas,  said,  in  Phillips  t. 
Heltz,  16  Kan.  397: 

"If  the  vendee  knew  of  the  fraudulent  intent 
of  the  vendor,  and  bought  with  that  knowledge, 
he  can  scarcely  claim  to  be  a  bona  fide  par- 
chaser,  for  he  was  l&owingly  helping  the  vendor 
to  accomplish  the  fraud  and  do  the  wrong." 

Among  many  authorities  on  the  point  are 
the  following: 

"He  who  takes  title  to  property  with  knowl- 
edge or  notice  that  that  title  is  tainted  with 
fraud  takes  it  with  no  better  right  than  he  had 
who  was  guilty  of  the  fraud ;  that  is,  the  fraud 
of  the  actual  wronsdoer  may,  on  the  question 
of  title,  be  alleged  against  his  successor  on 
taking  the  property."  Bigelow  on  the  Law  of 
Fraud,  voL  1,  |  12. 

"The  meaning  of  'good  faith'  is  synonymous 
with  'conscience.'  It  embraces  those  obliga- 
tions, which  are  imposed  upon  one,  in  dealing 
with  property,  by  the  circumstances  surrounding 
it  at  the  time.  The  taking  of  a  legal  estate 
after  notice  of  a  prior  ripht  makes  a  person  a 
mala  fide  purchaser.  Undoubtedly  it  is  an  act 
savorin?  of  fraud  for  a  person  who  has  received 
actual  direct  notice  of  another's  ria;ht  to  go  on, 
and  knowingly  acquire  the  property  in  viola- 
tion of  that  other's  right."  Jones,  Ch.  Mort 
(5th  Ed.)  p.  699,  S  484. 

"In  its  results,  'good  faith'  is  synonymous  with 
'conscience.'  It  embraces  those  obligations 
which  are  imposed  upon  one,  in  dealing  with 
property,  by  the  circumstances  surrounding  it 
at  the  time.  It  is  not  questioned  but  that,  at 
the  time  defendants'  mortgages  were  taken,  the 
property  was  subject  to  complainant's  lien; 
that  Pfaff  (the  mortgagor]  held  it  subject  to 
complainant's  right.  That  right  continues  until 
cut  off  by  a  superior  right— by  a  right  which,  in 
conscience,  is  entitled  to  preference.  It  is  fun- 
damental that  such  preference  caimot  be  acquir- 
ed by  any  one  having  notice  of  the  existing  right. 
Lord  Hardwicke  laid  it  down  that  the  taking 
of  a  legal  estate  after  notice  of  a  prior  right 
makes  a  person  a  mala  fide  purchaser.  I^e  Neve 
V.  Le  Neve,  2  White  &  T.  Lead.  Cas.  Eq.  (4th 
Am.  Ed.)  109.  Undoubtedly  it  is  an  act  savor- 
ing of  fraud  for  a  person  who  has  received 
actual,  direct  notice  of  another's  right  to  go  on 
and  knowingly  acquire  the  property,  in  violation 
.  it  that  other's  right"  Riederer  v.  Pfaff  (C.  C.) 
61  Fed.  873. 


Riederer  v.  PfaflF  was  a  ndt  for  the  fore~ 
closure  of  a  chattel  mortgage.  The  question 
considered  by  the  court  was  whether  the 
complainant,,  who  had  failed  to  comply  with 
a  statutory  requirement  as  to  filing  affidavit 
of  the  renewal  of  his  mortgage,  lost  the 
priority  of  his  mortgage  against  the  dalm 
of  a  subsequent  mortgagee  with  notice. 
'  "It  will  therefore  be  assumed,  as  •  settled 
principle,  that  a  person  claiming  property  un- 
der a  deed  or  conveyance  which  has  been  duly 
executed  and  recorded  must  take  it  subject  to- 
all  other  claims  of  which  he  has  had  actual  no- 
tice before  the  execution  of  his  deed.  Because, 
after  such  notice,  the  accepting  and  recording  of 
a  conveyance  must  be  considered  in  equity  as 
fraudulent  since  the  party  actually  had  that  no- 
tice which  it  was  intended  by  the  act  of  as- 
sembly he  might  have  had  by  the  recording  of 
the  conveyance  of  the  prior  claimant"  Hudson 
v.  Warner,  2  Har.  &  G.  (Md.)  422. 

"It  is  an  undoubted  principle  of  equity  that 
the  owner  of  property  may  follow  and  reclaim 
it  wherever  he  can  find  and  identify  it  until 
arrested  in  the  pursuit  by  the  countervailing 
equity  of  a  bona  fide  purchaser,  for  a  valuable 
consideration  paid.  A  purchaser  with  notice 
that  the  sale  is  a  breach  of  trust  or  a  fraud 
upon  the  rights  of  the  real  owner,  is  particeps 
criminis  with  the  fraudulent  vendor,  and  his 
purchase  cannot  protect  him  against  the  owner, 
because  such  a  purchase  is  not  bona  fide."  Gar- 
rard V.  Pittsburgh  &  Connelsville  B.  B.  Ca,  29 
Pa.  158. 

Does  this  complainant  escape  the  effect  of 
the  equitable  doctrine  which  we  are  now 
considering  by  reason  of  the  language  of 
the  statute  in  question?  According  to  the 
best  authority,  she  does  not  In  the  early 
and  celebrated  case  of  Le  Neve  ▼.  Le  Neve,  2 
W.  &  T.  Leading  Cases  in  Equity,  187,  » 
Atk.  646,  decided  in  1747,  Lord  Hardwidce 
considered  the  effect  in  equity  of  the  absolute- 
language  of  an  early  registry  act: 

"That  every  such  deed  shall  be  void  against 
any  subsequent  purchaser  or  mortgagee  unless- 
the  memorial  thereof  be  registered." 

The  Chancellor  said: 

"What  appears,  by  the  preamble,  to  be  the  in- 
tention of  the  act?  Plainly  to  secure  subse- 
quent purchasers  and  mortgagees  against  prior 
secret  conveyanceg  and  fraudulent  incumbranc- 
es. Where  a  person  had  no  notice  of  a  prior 
conveyance,  there  the  registering  his  subsequent 
conveyance  shall  prevail  against  the  prior; 
but,  if  he  had  notice  of  a  prior  conveyance,  then 
that  was  not  a  secret  conveyance  by  which  he 
could  be  prejudiced.  The  enacting  clause  says 
that  every  luch  deed  t\all  be  void  tigainst  any 
aubseguent  purchaser  or  mortgagee,  unless  the 
memorial  thereof  be  registered,  etc. ;  that  is,  it 
gives  him  the  legal  estate,  but  it  does  not  say 
that  such  subsequent  purciiaser  is  not  left  op«eD 
to  any  equity  which  a  prior  purchaser  or  in- 
cumbrancer may  have ;  for  he  can  he  in  no  dan- 
ger when  he  knows  of  another  incumbrance,  be- 
cause he  might  then  have  stopped  his  hand  ty>m 
proceeding.  •  •  *  The  operation  of  both  acts 
of  parliament  and  the  construction  of  them  is 
the  same;  and  it  would  be  a  most  mischievous 
thing  if  a  person,  taking  that  advantage  of  the 
legal  form  appointed  by  an  act  of  parliament, 
might  under  that  protect  himself  against  a  per- 
son who  had  a  prior  equity,  of  which  he  nad 
notice.  •  •  •  The  ground  of  it  is  plainly 
this :  That  the  taking  of  a  legal  estate  after  no- 
tice of  a  prior  right  majees  a  person  a  mala  fido 
purchaser;  and  not  that  he  is  not  a  purchaser 
for  a  valuable  consideration  in  every  other  re- 
spect    This  is  a  species  of  fraud  and  dolus. 
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malus  itself;  for  be  knew  the  first  purchaser 
had  the  clear  right  of  the  estate,  and,  after 
knowing  that,  he  takes  away  the  right  of  an- 
other person  by  getting  the  legal  estate.  *  •  • 
Now,  if  a  person  does  not  stop  his  hand,  bnt 
gets  the  legal  estate  when  he  knew  the  right 
was  in  another  macbinatur  ad  circumvenien- 
dum.  It  is  a  maxim,  too,  in  our  law,  that 
'Fraus  et  dolus  nemini  patrocinari  debent.' 
Fraud,  or  mala  fides,  therefore,  is  the  true 
ground  on  which  the  coart  is  governed  in  the 
rases  of  notice."  Le  Neve  v.  Le  Neve,  White 
&  T.  L,.  Cas.  (8th  Ed.)  vol.  2,  pp.  192,  193,  196. 

The  principle  announced  in  Le  Neve  v.  Le 
Neve  as  applicable  to  the  rights  of  a  snbse- 
quent  purchaser  or  mortgagee,  having  actual 
notice  of  a  prior  unrecorded  mortgage,  not- 
vithstanding  the  unqualified  language  of  a 
registry  act,  has  been  generally  accepted  by 
courts  of  equity  and  text-writers  upon  the 
subject  from  1747  to  the  present  It  has 
been  followed  by  this  court  as  a  proper  in- 
terpretation of  a  registry  statute  and  as 
stating  an  exception  to  be  understood  as 
modifying  the  absolute  language  of  such  stat- 
utes when  the  language,  upon  a  literal  read- 
ing, appears  to  be  in  conflict  with  the  pur- 
pose of  such  acts  and  with  the  equitable  doc- 
trine of  constructive  fraud  arising  from  no- 
tice. The  principle  was  recognized  In  Har- 
ris V.  Arnold,  1  R.  I.  125,  at. pages  136  and 
137.  It  was  fully  considered  and  approved 
In  Westerly  Savings  Bank  t.  StUlman,  16  R. 
I.  497,  17  Atl.  918,  In  an  opinion  written  by 
Chief  Justice  Dnrfee,  and  has  never  been 
questioned  by  this  court  since  that  time. 

Westerly  Savings  Bank  v.  Stillman  was  a 
suit  In  equity  to  establish  the  lien  of  a  mort- 
gage which  had  not  been  acknowledged  and 
recorded  In  conformity  with  a  statutory  pro- 
vision. The  language  of  the  statute  then  un- 
der consideration  was  that  of  section  4,  c. 
173,  Pab.  Stat.  R.  I.,  as  follows: 

"Sec.  4.  All  bargains,  sales,  and  other  con- 
veyances whatsoever  of  any  lands,  tenements  or 
hereditaments,  whether  they  be  made  for  pass- 
ing any  estate  of  freehold  or  inheritance,  or  for 
term  of  years  exceeding  the  term  of  one  year, 
and  all  deeds  of  trust  and  mortgages  whatso- 
ever, which  shall  hereafter  be  made  and  exe- 
CDted.  shall  be  void,  unless  they  shall  be  ac- 
knowledged and  recorded  as  aforesaid :  Pro- 
Tided,  that  the  same,  between  the  parties  and 
their  heirs,  shall  nevertheless  be  f  alid  and  bind- 
ing." 

The  court  said: 

"The  section  referred  to  declares  that  all  con- 
veyances of  real  estate  for  more  than  a  year, 
and  all  deeds  of  trust  and  mortgages,  shall  be 
void  unless  they  shall  be  acknowledged  and  re- 
corded, provided  that  between  the  parties  and 
their  heirs  they  shall  be  valid.  The  language, 
taken  literally,  is  absolute,  and,  under  it  so 
taken,  A.  might  stand  by  and  see  B.  convey 
a  lot  of  land  to  0.  by  deed^  and  then  take  a 
deed  from  B.  of  the  same  lot  in  due  form,  and  if 
the  deed  to  C.  should  happen  not  to  have  been 
acknowledged,  or,  if  acknowledged,  should  hap- 
pen not  to  have  been  forthwith  recorded,  could 
acquire  the  better  title  by  lodging  his  deed  for 
record.  We  do  not  understand,  liowever,  that 
the  section  has  even  been  construed  so  as  to 
permit  this;  on  the  contrary  we  understand 
that  it  has  always,  notwithstanding  the  abso- 
luteness of  its  language,  been  construed  to  be 
■nbject  to  an  exception,  implied  from  its  pnr- 
91A.-2 


pose  as  a  provision  for  the  protection  of  bona 
fide  purchasers  and  creditors,  to  the  effect  that 
any  deed,  valid  between  the  parties  and  their 
heirs,  though  neither  acknowledged  nor  record- 
ed, shall  likewise  be  valid  as  to  other  persons 
having  actual  notice  of  it ;  so  that,  if  any  other 
person  having  such  notice  take  a  conveyance  of 
the  land  covered  by  the  prior  deed,  he  will  take 
it  subject  to  any  right,  title,  or  interest  therein 
created  by  the  prior  deed  as  fully  as  if  the 
prior  deed  had  been  duly  acknowledged  and  re- 
corded. It  is  true  that  we  do  not  find  this  con- 
struction given  to  the  section  by  actual  decision 
in  any  reported  case,  but  there  are  reported 
cases  in  which  the  construction  Is  recognized. 
Taylor  et  ux.  v.  Luther,  2  Sumn.  228  [Fed. 
Cas.  No.  13,796] ;  Nichols  v.  Reynolds,  1  B.  I. 
30,  36  [36  Am.  Dec.  238].  The  construction  is 
confirmed  by  numerous  decisions  under  similar 
statutes  in  other  states,  some  of  which  follow: 
Norcross  v.  Widgery,  2  Mass.  506 ;  State  of 
CJonnecticut  v.  Bradish,  14  Mass.  296;  TruU  v. 
Bigelow,  16  Mass.  406  [8  Am.  Dee.  144] ;  Jack- 
son dem.  Gilbert  v.  Burgott.  10  Johns.  [N.  X.] 
457  [6  Am.  Dec.  3491;  Van  Rensselaer  v. 
Clark,  17  Wend.  [N.  Y.]  25  [31  Am.  Dec.  280] ; 
Rogers  v.  Jones,  8  N.  H.  264 ;  Emmons  .v. 
Murray,  16  N.  li.  412 ;  Hart  et  al.  v.  Farmers' 
&  Mechanics'  Bank  et  al.,  33  Vt  252;  Ohio 
Life  Insurance  Co.  v.  Ledyard,  8  Ala.  866; 
Rupert  et  al,  v.  Mark,  15  111.  540.  Correy's 
Lessee  v.  Caxton  &  Rees,  4  Bin.  [Pa.]  140.  The 
Massachusetts  statute  provided  that  the  convey- 
ance should  not  'be  good  and  effectual  against 
any  other  person  than  the  grantor  and  his  heirs, 
unless  acknowledged  and  recorded.'  'But,'  said 
Parsons,  C.  J.,  in  Norcross  v.  Widgery,  supra, 
'if  the  second  purchaser  has  notice  of  the  first 
conveyance,  the  intent  of  the  statute  is  an- 
swered, and  his  purchase  afterwards  is  a  fraud- 
ulent act.'  This  construction  finds  countenance 
in  the  wording  of  the  statutes  of  some  of  the 
states;  bnt  the  construction  is  the  same,  gen- 
erally, even  where  the  statutes  de<^re  unqual- 
ifiedly that  unregistered  conveyances  shall  be 
void  as  against  purchasers,  or  as  against  all  per- 
sons who  are  not  parties  to  the  conveyance.  Le 
Neve  V.  Le  Neve,  Ambler,  436;  2  White  & 
Tudor  Lead.  Cas.  Eq.  (4th  Amer.  Ed.)  109,  and 
cases  cited  in  American  notes  on  pages  213,  214. 
We  think  our  statute  always  has  been,  and 
should  continue  to  be,  construed  in  the  same 
manner." 

It  should  be  observed  that  the  language  of 
the  section  then  under  consideration  is  as 
absolute  and  nnqualifled  as  that  of  the  sec- 
tion now  before  us. 

The  provision  of  said  section  of  the  Public 
Statutes  was  that  the  conveyances  named 
therein  should  be  void  unless  acknowledged 
and  recorded.  The  provision  of  section  10 
of  the  General  Laws  1909  is  that  no  mort- 
gage of  personal  property  shall  be  valid  as 
to  any  person  until  possession  of  the  mort- 
gaged property  be  taken  and  retained  by 
the  mortgagee  or  the  mortgage  be  recorded. 
In  each  of  these  sections  there  is  a  similar 
provision  making  the  respective  conveyances 
valid  as  to  the  parties  thereto,  although  the 
respective  statute  be  not  complied  with.  Is 
there  any  other  provision  in  section  10  of  the 
General  Laws  which  renders  the  rule  of 
construction  adopted  in  Westerly  Savings 
Bank  ▼.  Stillman  Inapplicable  to  that  sec- 
tion? In  said  section  10  there  Is  the  further 
provision  that  the  recording  or  the  taking 
and  retaining  of  possession  shall  l)e  made 
or  taken  within  five  days  from  the  date  of 
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fhe  (dgning  of  the  mortgage.  Does  this 
clanse  render  said  section  10  essentially  dif- 
ferent from  said  section  of  the  Pnbllc  Stat- 
utes and  relieve  it  from  the  application  of 
the  mle  laid  down  In  Westerly  Savings  Bank 
▼.  Stlllman?  It  Is  clear  that  to  hold  thus 
would  be  to  attempt  to  draw  a  distinction  be- 
tween the  two  sections,  in  regard  to  the  point 
now  under  consideration  which  is  altogether 
unreasonable  and  llloglcaL  It  would  be  to 
magnify  a  verbal  variance  Into  a  vital  and 
legal  distinctton,  where  none  could  have  been 
intended.  By  the  provisions  of  said  section 
of  the  Public  Statutes  the  conveyances  there- 
in named  were  to  be  invalid  as  to  all  persons 
save  the  parties  thereto,  unless  said  con- 
veyances were  acknowledged  and  recorded; 
the  strongest  interpretation  that  can  be  plac- 
ed upon  the  later  act,  regarding  personal 
property  mortgages,  is  that  they  are  to  be 
invalid  as  to  all  persons  except  the  parties 
thereto,  unless  possession  of  the  chattels 
be  taken  and  retained,  or  unless  said  mort- 
gages be  recorded  in  five  days.  According 
to  the  strict  langnage  of  each  section  a  con- 
dition of  invalidity  is  provided  for  if  the  re- 
quirement of  the  respective  statute  1b  dis- 
regarded; in  one  case,  if  the  conveyance  is 
not  acknowledged  and  recorded;  in  the 
other  if  the  mortgagee  falls  to  do  one  or  the 
other  of  the  things  therein  prescribed  within 
five  days.  It  would  be  a  perversion  of  rea- 
soning to  hold  that  the  Legislature  intended 
to  provide  for  a  higher  or  a  different  de- 
gree of  invalidity  in  the  latter  section  than 
in  the  former,  or  to  create  in  the  latter  sec- 
tion a  condition  of  invalidity  which  would 
be  unaffected  by  any  equitable  principle 
which  should  be  applied  to  the  former.  I 
take  it  there  are  no  degrees  of  invalidity. 
Under  the  former  section  the  holder  of  cer- 
tain conveyances,  unacknowledged  and  un- 
recorded, according  to  the  absolute  langnage 
of  that  section,  was  the  holder  of  an  invalid 
conveyance  save  as  to  the  parties.  Under 
the  latter  section  the  holder  of  a  chattel 
mortgage  who  had  not  taken  and  retained 
possession  of  the  chattels  or  had  not  record- 
ed said  mortgage  within  five  days,  by  the 
absolute  language  of  that  section,  was  the 
holder  of  an  Invalid  personal  property  mort- 
gage save  as  to  the  parties.  Each  bolder 
under  the  conditions  named  was  in  exactly 
the  same  category  as  to  the  validity  of  his 
conveyance  or  his  mortgage  and  a  rule  of 
construction  applicable  to  one  statute,  wltlch 
declared  the  Invalidity  of  the  conveyance,  is 
equally  applicable  to  the  other  statute,  which 
declared  the  invalidity  of  the  chatt^  mortr 
gage.  In  one  case  the  invalidity  was  based 
upon  the  absence  of  acknowledgment  or  rec- 
ord ;  in  the  other  it  was  based  upon  the  ab- 
sence of  possession  or  record  within  five 
days.  The  test  of  validity  or  invalidity  pro- 
vided In  the  two  cases  differed,  but  the  con- 
dition of  invalidity  was  the  same.  In  West- 
erly Savings  Bank  v.  Stlllman  the  court  was 


dealing  with  an  instrument  which  was  claim- 
ed to  be  invalid  by  one  test ;  we  are  dealing 
with  an  instrument  which  is  claimed  to  be 
invalid  according  to  the  other  test  But  in 
each  case  the  Invalidity  claimed  is  based  up- 
on like  unlimited  statutory  language.  I  have 
sought  to  emphasize  the  consideration  tliat 
the  langnage  employed  in  each  of  these  two 
sections,  taken  literally,  is  equally  absolute 
and  without  exception ;  that  for  the  same 
purpose  which  is  behind  all  registry  statutes, 
with  no  stronger  or  different  purpose  in  one 
act  than  in  the  other  the  Legislature,  by  lan- 
guage equally  positive,  has  provided  for  the 
invalidity  of  certain  instruments  in  the  cir- 
cumstances respectively  set  out  in  the  two 
acts;  and  that  in  the  construction  of  both 
acts  any  equitable  principle  which  would 
read  an  exception  into  the  absolute  language 
of  one  with  equal  force  would  require  an  ex- 
ception to  be  understood  as  to  the  operation 
of  the  other. 

Nor  can  it  with  reason  be  said  that  there 
is  any  expression  which  Indicates  a  desire  on 
the  part  of  the  L^lslature  to  limit  the  rule 
of  construction  as  to  registry  statutes  adopt- 
ed by  this  court  in  Westerly  Savings  Bank 
V.  Stlllman.  Rather  must  it  be  inferred  from 
the  absence  of  'such  provision  that  the  Leg- 
islature was  satisfied  with  that  construction, 
and  did  not  desire  to  interfere  with  its  con- 
tinuance. Westerly  Savings  Bank  v.  StlU- 
man  was  decided  in  1889.  The  section  relat- 
ing to  personal  property  mortgages  now  un- 
der consideration  was  first  adopted  in  1899. 
This  court  had  said  explicitly  that,  in  equity 
at  least,  the  construction  of  all  registry  stat- 
utes should  be  the  same  whether  such  stat- 
utes in  terms  provided  that  an  unrecorded 
mortgage  was  valid  as  against  a  purchaser 
with  notice  or  was  silent  on  that  subject 
That  had  remained  the  settled  rule  of  con- 
struction in  our  courts  for  ten  years,  and  yet 
this  statute  was  passed  without  an  attempt 
on  the  part  of  the  Legislature,  by  any  lan- 
guage in  the  act,  to  neutralize  or  limit  this 
established  rule  of  construction.  The  case 
of  Westerly  Savings  Bank  v.  Stlllman  must 
be  regarded  as  the  ruling  authority  in  this 
state  upon  the  question  now  under  considera- 
tion, and  is  decisive  of  the  case  at  bar. 

The  view  taken  by  the  English  Court  of 
Chancery  and  by  this  court  in  Westerly  Sav- 
ings Bank  v.  Stlllman  is  in  agreement  with 
the  great  weight  of  English  and  American 
authority. 

In  1  Story's  Equity  Jurisprudence,  the  au- 
thor, in  the  course  of  his  treatment  of  the 
subject  of  constructive  fraud,  says,  at  sec- 
ttonS97: 

"It  is  upon  the  same  ground  that  in  countries 
where  the  registration  of  conveyances  is  required 
in  order  to  make  them  perfect  titles  against  sub- 
sequent purchasers,  if  a  subsequent  purchaser 
has  notice  at  the  time  of  his  purchase  of  any 
prior  unregistered  couTeyance,  he  shall  not  be 
permitted  to  avail  himself  of  his  title  ag&lust 
that  prior  conveyance.  This  has  been  long  the 
settled  doctrine  in  courts  of  equity;   and  it  is 
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often  applied  In  America,  althongh  not  in  Eng- 
land, in  courts  of  law  aa  a  just  ezposition  of 
the  regiatr;  acta.  The  object  of  all  acts  of  this 
sort  is  to  secure  subsequent  purchasers  and 
mortgagees  against  prior  secret  conveyances  and 
iacnmbrances.  But,  where  such  purchasers  and 
mortgagees  have  notice  of  any  prior  conveyance, 
it  is  impossible  to  hold  that  it  is  a  secret  convey- 
ance by  which  they  are  prejudiced.  On  the  oth- 
er hand,  the  neglect  to  register  a  prior  convey- 
ance is  often  a  matter  of  mistake  or  of  over- 
weening confidence  in  the  grantor ;  and  it  would 
be  a  manifest  fraud  to  allow  him  to  avail  him- 
self of  the  power  by  any  connivance  with  others 
to  defeat  such  prior  conveyance." 

In  Fatten  v.  Moore,  32  N.  H.  382,  two  part- 
ners, being  the  owners  of  certain  standing 
timber,  executed  a  mortgage  on  the  same  to 
the  complainant,  but  all  the  formalities  re- 
qnlred  by  law  were  not  completed  and  the 
mortgage  recorded  tintll  November  3,  1851. 
On  October  23,  1851,  one  of  the  partners,  who 
had  parchased  his  copartner's  Interest,  con- 
veyed Bald  timber  to  the  respondent,  who 
had  knowledge  of  the  complainant's  mort- 
gage. The  respondent  claimed  the  timber  as 
a  bona  fide  purchaser,  alleging  that  the  com- 
plainant's mortgage  was  invalid  against 
him;  it  never  having  been  completed  and 
recorded  till  November  3,  1851.  The  court 
said: 

"The  principle  of  equity  is  unquestioned  that 
one  who  buys  property  with  notice  of  an  exist- 
iiK  right  of  a  third  person,  either  legal  or  equi- 
table, shall  be  deemed  to  have  made  his  purchase 
in  bad  faith,  and  to  be  guilty  of  a  fraud,  so  that 
he  will  not  be  permlttM  to  set  up  his  purchase 
against  such  right.  *  *  *  It  is  no  answer  to 
this  to  say  that  the  mortgage  was  at  that  time 
invalid.  As  between  the  parties,  a  mortgage  is 
sufficient  without  any  oath,  and  without  either 
possession  or  recording.  Rev.  Stat  248,  c.  132, 
I  7.  And  in  that  case,  if  before,  or  at  the  time 
of  bis  purchase,  William  Moore  [the  respondent] 
had  notice  that  there  was  even  a  defective  and 
voidable  mortgage,  as  to  a  bona  fide  purchaser, 
he  was  chargeable  with  notice  of  all  the  facts 
at  that  time  existing  relative  to  that  mortgage, 
and  at  best  would  stand  in  no  better  positios 
than  Moore  and  Gage  [said  partners]." 

In  Gooding  v.  Riley,  60  N.  H.  400,  at  page, 
411,  the  conrt  said: 

"1^  English  registrv  acts  provided  that  con- 
veyances oi  land  should  be  deemed  fraudulent 
and  void  as  against  subsequent  purchasers  and 
mortgagees,  unless  a  memorial  of  such  convey- 
ances was  registered ;  but  it  was  very  soon  the 
established  doctrine  in  equity  that  such  prior 
deed  or  incumbrance,  though  not  registered,  cre- 
ated an  equitable  title  in  the  grantee,  and  that, 
as  the  object  of  these  statute  provisions  was  to 
inotect  subsequent  purchasers  and  incumbranc- 
ers against  secret  conveyances,  notice  to  them 
would  be  equivalent  to  registry.  Le  Neve  v.  Le 
Neve,  3  Atk.  646 ;  and  see  Dickerson  v.  Tilling- 
hast.  4  Paige  [N.  Y.]  221  [25  Am.  Dec.  628]. 
In  such  cases  courts  of  equitv  lend  their  aid  to 
protect  the  holders  of  such  equitable  titles 
against  subsequent  purchasers  and  others,  with 
notices  of  such  equity,  as  in  all  other  cases 
where  there  is  a  prior  equitable  title  which 
conrts  of  equity  would  enforce.  Whenever  a 
party,  who  has  purchased  and  paid  for  the  prop- 
erty of  another,  has  taken  a  promise  to  convey 
it,  or  has  taken  a  conveyance  which  is  good  aa 
between  the  parties,  but  not  as  to  others  for 
want  of  registratkm  or  the  like,  he  will  in  equi- 
ty be  regarded  aa  having  the  equitable  title, 
which  will  prevail  against  a  subsequent  gran- 
tee having  notice  of  it.   A  purchase  with  knowl- 


edge of  such  equity  is  everywhere  regarded  as 
made  in  bad  faith;  and  this  is  a  doctrine  of 
equity,  of  universal  application,  holding  that  a 
purchaser  cannot  in  conscience  hold  a  legal  es- 
tate so  acquired ;  there  being  no  equity  united 
with  it.  In  the  case  before  us  as  made  by 
the  bill,  Lawrence  [the  first  mortgagee]  parted 
with  his  money  and  received  this  mortRrage  in 
good  faith.  As  between  him  and  Haskill  [the 
mortgagor],  the  title,  both  legal  and  equitaljle, 
passed.  As  to  subsequent  purchasers  and  mort- 
gagees, he  was  clothed  with  the  equitable  title, 
and  the  attempt  to  sell  the  property  afterwards 
to  another,  and  thus  defeat  the  equitable  title 
before  created,  would  on  the  part  of  Haskill  be 
the  grossest  bad  faith ;  and,  it  the  second  mort- 
gagee had  notice  of  the  prior  equity,  he  would 
be  justly  charged  with  participating  in  the 
fraud.  Indeed,  there  is  no  doctrine  of  equity 
more  generally  recognized  than  that  which  de- 
nounces such  a  purchase  as  made  in  bad  faith ; 
and  we  are  wholly  unable  to  perceive  any  good 
reason  why  it  should  not  be  applied  in  its  full 
force  in  a  case  like  the  one  stated  in  the  bill; 
and  this,  we  think,  accords  with  the  adjudged 
cases  in  our  own  courts." 

fS]  Tinder  the  anthorltles  the  complainant 
mnst  be  held  guilty  of  fraud  In  knowingly 
entering  into  the  transaction  with  the  mort- 
gagor. Miss  Vaill,  to  defeat  the  legal  and 
equitable  rights  of  the  re^ondent.  The 
respondent  In  good  faith  had  parted  with 
his  money,  and  had  received  therefor  the 
mortgage  in  question.  In  the  sale  of  the 
chattels  by  Miss  Valll  to  the  complalnapt, 
these  two  women.  Miss  Vaill  as  principal 
and  the  complainant  as  partlceps  crlmlnls, 
were  guilty  of  fraud  Involving  moral  tur- 
pitude in  thus  combining  In  the  attempt  to 
deprive  this  respondent  of  his  security  and 
to  cheat  him  of  his  money  justly  due.  It 
would  be  a  most  unheard  of  and  monstrous 
exercise  of  the  equity  jurisdiction  of  this 
court  to  grant  this  complainant  the  rdlef 
which  she  seeks  upon  a  claim  based  on  her 
own  moral  delinquency  and  fraud.  Such  ac- 
tion by  the  conrt  would  be  in  disregard  of 
the  maxim  that  "He  that  hath  committed  in- 
iquity shall  not  have  equity." 

The  complainant's  bill  must  be  dismissed. 
On  July  10, 1014,  at  10  o'clock  a.  m.,  the  re- 
spondent may  present  to  this  conrt  a  form  of 
decree  to  be  entered  in  the  superior  conrt 
dismissing  the  complainant's  bill  and  award- 
ing costs  to  the  respondent 


VINCENT,  J.  (dissenting.)  This  is  a  suit 
In  equity  whereby  the  complainant  seeks  to 
restrain  the  respondent  from  taking  posses- 
sion of  certain  personal  property  and  from 
foreclosing  or  treating  as  valid  a  certain 
mortgage  upon  the  same  and  to  have  said 
mortgage  delivered  up  and  canceled. 

A  restraining  order  was  issued  which  was 
continued  after  a  hearing  upon  the  motion 
for  a  prellmlnai^  injunction  and  is  still  In 
force.  Subsequently,  after  the  pleadings 
were  closed,  and  after  a  hearing  In  the  su- 
perior conrt  upon  the  entry  of  a  final  decree, 
the  case  was  certified  to  this  court  under 
section  35,  c.  289,  Gen.  Laws  of  B.  L,  upon  an 
agreed  statement  of  facta. 
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From  the  facts,  as  stated,  it  appears  that 
on  or  before  September  28,  1910,  Julia  M. 
ValU,  now  deceased,  executed  and  delivered 
to  the  respondent  the  mortgage  under  con- 
sideration, covering  personal  property  then 
owned  by  Miss  ValU  and  located  In  New 
Shoreham,  R.  I.  The  respondent  never  took 
possession  of  the  mortgaged  chattels,  nor  did 
he  have  the  said  mortgage  recorded  within 
five  days  from  the  date  of  the  signing  there- 
of, but  the  same  was  placed  on  record  In 
New  Shoreham  on  October  26,  1910.  Later, 
on  July  18, 1911,  Miss  ValU,  by  a  bUl  of  sale, 
sold  and  conveyed  the  chattels  described  in 
the  said  mortgage' to  the  complainant,  who 
thereupon  took,  and  has  since  retained,  pos- 
session of  the  same. 

The  complainant  at  the  time  when  she  pur- 
chased the  property — ^July  18,  1911 — ^knew 
of  the  existence  of  the  said  mortgage  to  the 
respondent,  and  that  the  same  then  appeared 
of  record.  The  indebtedness  for  which  the 
said  mortgage  was  given  has  not  been  paid, 
the  Interest  thereon  Is  in  default,  and  there- 
fore the  respondent  claims  the  right  to  take 
possession  of.  and  sell  the  property  covered 
by  said  mortgage  under  the  provisions  there- 
of. The  respondent  also  claims  that  the 
mortgage  is  vaUd  as  to  the  complainant  be- 
cause the  complainant  knew  of  its  existence 
and  record  prior  to  her  alleged  purchase  of 
the  property  which  the  mortgage  describes. 

On  the  other  hand,  the  complainant  claims 
that  said  mortgage  has  no  validity  what- 
ever ;  it  not  having  been  recorded  within  five 
days  from  the  date  of  the  signing  thereof  as 
required  by  section  10,  a  258,  of  the  Gen. 
Laws  of  1909. 

The  case  presents  but  a  single  issue,  and 
that  is  whether  or  not  a  mortgagee,  who  has 
neither  taken  possession  of  the  mortgaged 
property  nor  recorded  his  mortgage  within 
the  time  required  by  statute,  can  stiU  main- 
tain his  mortgage  as  against  the  mortgagor's 
vendee  who  purchases  the  property  with  fuU 
knowledge  of  the  existence  of  the  mortgage. 
The  statute  which  fixes  the  time  within  which 
mortgages  of  personal  property  shall  be  re- 
corded is  section  10,  c  258,  Gen.  Laws  of 
R.  I.,  and  is  as  follows: 

"Sec.  10.  No  mortgage  of  personal  property 
hereafter  made  shall  be  valid  as  to  the  assignee 
in  insolvency  of  the  mortgagor,  or  any  other 
person  except  the  parties  thereto  and  their  ex- 
ecutors and  administrators,  until  possesRion  of 
the  mortgaged  property  be  delivered  to  and  re- 
tained by  the  mortgagee,  or  the  said  mortgage 
be  recorded  in  the  records  of  mortgages  or  per- 
sonal property  in  the  town  or  city  where  the 
mortgagor  shaU  reside,  if  in  this  state;  and  if 
not  in  this  state,  then  in  the  town  where  the 
property  is  at  the  time  of  making  said  mort- 
gage; which  said  recording  or  taking  and  re- 
tention of  possession  as  aforesaid  shall  be  made 
or  taken  within  five  days  from  the  date  of  the 
signing  thereof:  Provided,  that  nothing  herein 
contained  shall  be  so  construed  as  to  aSect  any 
transfer  of  property  under  bottomry  or  re- 
spondentia bonds,  or  of  any  ship  or  goods  at 
sea  or  abroad,  if  the  mortgagee  shall  take  pos- 
session thereof  as  soon  as  may  be  after  the  ar- 
rival of  the  same  in  this  state." 


The  respondent  claims  that,  notwithstand- 
ing the  specific  terms  of  the  statute,  the  re- 
cording of  a  personal  property  mortgage  af- 
ter the  expiration  of  more  than  five  days 
from  the  date  of  the  signing  thereof  acts  as 
a  constructive  notice  to  those  who  may  take 
a  conveyance  subsequent  to  such  recording, 
and  that  as  against  them  such  a  mortgage 
would  be  valid. 

Our  statute,  before  quoted,  contains  the 
imperative  provision  that  no  mortgage  of 
personal  property  shall  be  vaUd  untU  the 
mortgagee  shall  take  possession  of  the  mort- 
gaged property  or  untU  he  shall  record  his 
mortgage,  and  that  such  possession  or  re- 
cording shall  take  place  within  five  days  from 
the  date  upon  which  the  mortgage  is  signed. 
As  the  court  said  in  Haythom  v.  Van  Eeuren 
&  Son,  79  N.  J.  Law,  101,  74  AtL  502: 

"The  presumption  is  that  the  word  'shall'  in 
a  statute  is  used  in  an  imperative,  and  not  in 
a  directory,  sense.  If  a  different  interpreta- 
tion is  sought,  it  must  rest  upon  something  in 
the  character  of  the  legislation  or  in  the  con- 
text which  will  justify  a  different  meaning." 

In  thus  making  the  record  of  the  mortgage 
imperative  within  a  specified  time,  the  Legis- 
lature must  have  had  some  object  in  view, 
and  must  have  bitended  that  the  faUure  to 
record  should  have  some  bearing  and  acme 
effect  on  the  validity  of  the  instrument  It 
seems  to  me  that  the  Legislature,  In  using 
the  language  which  we  find  in  the  statute, 
intended  that  a  mortgage  which  remained 
unrecorded  for  a  period  of  five  days  should 
have  no  further  legal  existence,  except  as 
between  the  parties.  The  fixing  of  a  definite 
period  within  which  a  mortgage  must  be  re- 
corded places  the  mortgage  upon  a  different 
footing  from  mortgages  made  under  statutes 
where  no  special  time  for  recording  is  fixed. 
This  difference  has  been  recognized  by  this 
court  In  the  case  of  Burdick  v.  Ck>ates,  22 
R.  I.  410,  48  Atl.  389,  in  which  the  court, 
referring  to  the  case  of  Commercial  Bank 
V.  Colton,  17  R.  L  226,  21  AtL  349,  used  the 
following  language: 

"The  mortgage  was  recorded  prior  to  the 
assignment,  and  there  was  no  provision  in  the 
statute  as  to  the  time  when  it  should  be  re- 
corded. The  present  statute  is  quite  different; 
and,  under  a  similar  statute  in  Massachusetts  it 
was  held,  in  Drew  v.  Streeter,  137  Mass.  460, 
that  an  attachment  made  before  the  mortgage 
was  recorded,  even  though  the  record  was  with- 
in the  statutory  period,  took  precedence  of  the 
mortgage." 

In  the  later  case  of  Ziegler  v.  Thayer,  34 
R.  I.  288,  83  Atl.  266,  the  court  said,  in 
quoting  from  In  re  Ronk  (D.  C.)  Ill  Fed.  154: 

"It  is  apparent-  that  it  was  the  purpose  of 
the  Legislature  to  allow  no  valid  claim,  lien, 
or  secret  equity  to  be  created  on  goods,  unless 
public  disclosure  was  made  either  by  delivery 
of  tiie  goods  to  the  assignee  or  mortgagee  and 
the  retention  thereof  by  him,  or  by  recording 
the  assignment  or  mortgage  within  10  days. 
To  hold  otherwise  would  be  to  defeat  the  ben- 
eficial effect  of  the  recording  statute." 

There  are,  however,  some  authorities  which 
support  the  respondent's  contention  that  re- 
cording, however  long  delayed,  acts  as  con- 
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•itnictlve  notice  to  those  who  take  a  con- 
Teyance  anbsequent  to  such  recording.  In 
rapport  of  this  contention  the  respondent 
dtes  cases  from  Ohio,  Kansas,  Michigan,  Tex- 
ts, and  New  Tork.  In  only  three  of  these 
itatee— Kansas,  Texas,  and  Ohio— does  the 
8tatate  fix  any  time  for  recording.  In  Kan- 
ws  and  Texas  the  statute  provides  for  re- 
cording "forthwith,"  and  In  Ohio  within  six 
months.  The  courts  In  those  states  hold  that 
tbe  later  record  of  the  mortgage  Is  a  notice 
to  parties  who  may  subsequently  deal  with 
tbe  property  In  question. 

In  Burdick  t.  Coates,  supra,  this  court  held 
tbat  a  chattel  mortgage  could  lave  no  validi- 
ty whatever  If  the  mortgagee  failed  to  take 
possession  of  the  property  or  to  record  his 
mortgage  within  five  days  from  the  date  of 
the  signing  thereof,  quoting  Drew  v.  Streeter, 
137  Mass.  460. 

Tbe  conclusions  reached  by  this  court  In 
Bnrdlck  t.  Coates,  supra,  are  In  accord  with 
the  decisions  of  the  courts  of  many  other 
states.  See  Sheldon,  Adm'r,  t.  Ck>nner,  48 
Ke:  684;  Kennedy  t.  Shaw  et  aL,  38  Ind. 
474;  Simpson  v.  Harris  et  al.,  21  Nev.  853, 
31  Paa  1009;  Gassner  v.  Patterson  et  aL, 
23  Cal.  299;  Sage  v.  Browning,  51  111.  217; 
People  T.  Hamilton  et  al.,  17  III.  App.  599; 
Lockwood  r.  Slevln  et  al.,  26  Ind.  124;  Par- 
roeU  T.  Goldberg,  80  Wis.  339,  50  N.  W.  191; 
Berans  ▼.  Bolton,  31  Mo.  437;  RawUngs  t. 
Bean  et  al.,  80  Mo.  614 ;  Garland  v.  Plnmmer, 
72  Me.  397;  Sldener  ▼.  Bible,  43  Ind.  230; 
McDowell  et  aL  T.  Stewart,  83  UL  638. 

These  authorities  are  equally  applicable  to 
another  contention  of  the  respondent  that  an 
nnrecorded'  chattel  mortgage  is  valid  against 
a  subsequent  purchaser  with  actual  knowl- 
edge of  the  mortgage. 

The  respondent  also  dtes  cases  to  the  ef- 
fect that  an  unrecorded  conveyance  of  real 
estate  Is  valid  against  a  subsequent  pur- 
chaser with  notice  of  the  prior  conveyance. 
It  does  not  however,  appear  that  the  ques- 
tions submitted  in  the  cases  cited  by  the  re- 
spondent npon  this  point  arose  under  any 
statute  peremptorily  fixing  a  time  within 
which  conveyances  of  real  estate  shall  be  re- 
corded, bnt  that  they  were  determined  by 
tbe  well-settled  and  well-understood  equitable 
principles  governing  such  matters. 

While,  as  before  stated,  there  is  authority 
nipporting  the  respondent's  contention  re- 
tarding both  constructive  and  actual  notice, 
tbe  wdght  of  authority  seems  to  support  the 
law  as  liUd  down  by  this  court  in  Burdick 
V.  CoateH,  supra,  and  I  see  no  reason  for 
changing  the  views  therein  expressed  regard- 
ing tbe  interpretation  of  the  statute  In  ques- 
tion. 

I  think  that  the  complainant  Is  entitled  to 
a  decree  aa  prayed  for  In  her  bill  of  com- 
plaint 

PARKHCRST,  J.,  concurs  in  opinion  of 
VINCESNT,  J. 


(n  R.  L  168) 
STATE  v.  MARIANO.     (No.  4634.) 

(Supreme   Ck>urt   of   Rhode   Island.     July   10, 
1914.) 

1.  HoMiciDK    ({    163*)— EviDKNCB— Aniasai- 

BIUTT. 

In  a  prosecution  for  manslaughter,  the 
fact  that  tbe  dead  boy's  anus  was  found  open, 
which  in  tbe  opinion  of  the  doctors  was  due  to 
its  having  been  penetrated  by  some  instrument 
just  before  or  after  death,  and  which  one  doc- 
tor stated  mi£ht  have  been  caused  by  the  com- 
mission of  tbe  crime  of  sodomy,  was  insufficient 
basis  for  showing  accused's  sexual  capacity  to 
commit  that  crime. 

[Ejd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  310-317;  Dec.  Dig.  f  163.*] 

2.  Witnesses  (§  236*)— Examination— Ques- 
tions. 

The  allowance  of  a  question  which  was  sim- 
ply preliminary  was  cot  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  U  817-826 ;    Dec.  Dig.  |  236.*] 

8.  Homicide  ({  338*)— Appeal  and  Ebrob— 
Hasulbsb  Ebbob— Admission  of  Evidence. 
The  erroneous  admission  of  evidence  of  the 
sexual  capacity  of  one  accused  of  manslaughter 
to  commit  tbe  crime  of  sodomy,  merely  because 
the  boy's  anus  was  found  open,  which  might 
have  been  caused  by  tbe  commission  of  the 
crime  of  sodomy  just  before  or  after  death,  was 
prejudicial  to  accused,  as  that  crime  is  disgust- 
ing and  repulsive  and  the  slayer  would  be  re- 
garded as  a  foul  degenerate  and  a  wicked  and 
criminal  pervert 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  709-713;    Dec.  Dig.  33&*] 

4.  Cbiuihal   Law   ({  404*)— Bvidknok— Db- 

monstbative  Evidence. 

Demonstrative  evidence,  such  as  the  skull, 
etc.,  of  accused's  victim,  is  relevant  and  admis- 
sible when  it  shows  the  commission  of  a  crime 
or  throws  light  on  the  way  it  was  committed; 
but,  if  it  explains  no  fact  and  is  relevant  to 
no  disputed  issue,  it  is  excluded  on  account  of 
its  tendency  to  create  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  873,  891-893,  1457;  Dec. 
Dig.  I  404.*] 

6.  CBIUINAI,  liAW  ({  401'>— EVIDENOB— Adiqs- 
BIBILITT— DEUONBTBATIVB  EVIDENCE. 

In  a  prosecution  for  killing  another  by 
blows  ui)on  tbe  head  with  a  stone  or  other  blunt 
linstrumeut  the  fractured  portion  of  the  victim's 
skull  was  admissible,  as  demonstrating  the  de- 
structive force  and  effect  of  the  blows  inflicted, 
though  accused  announced  that  be  would  deny 
all  knowledge  of  the  homicide  and  would  not  dis- 
pute the  evidence  as  to  the  homicide  itself,  as 
that  simply  left  upon  the  state  the  burden  of 
proving  its  case  and  did  not  bar  it  from  offering 
any  demonstrative  evidence  which  might  tend 
to  throw  light  not  only  on  the  fact  but  on  the 
mode  of  killing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  873,  891-^,  1457;  Dec. 
Dig.  S  404.*) 

6.  Cbiminai.  Law  (J  1169*)— Appeal  and  Bb- 
BOB— Habiiless  Ebbob— Admission  of  Evi- 
dbncb. 

In  a  prosecution  for  manslaughter,  where  a  ' 
boy  witness  had  been  asked  upon  cross-exam- 
ination who  told  him  not  to  take  the  watch 
offered  by  accused'  because  it  belonged  to  (de- 
ceased, an  exception  to  the  admission  on  redi- 
rect examination  of  evidence  that  it  was  his 
sister  who  told  him  was  without  merit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $}  754,  3088,  3130,  3137-3143 ; 
Dec.  Dig.  i  1169.*]       . 
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7.  Cbiminai.  Law  (t  HOD*)— Appeai,  ahd  Eb- 
BOR— Hakmless  ranoB— Adxissioh  or  Eti- 

DBHCB. 

An  exception  to  the  admiasion  of  evidence 
which  conld  not  have  prejudiced  accused  will  be 
orerrnled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  754,  8088,  8130,  3137-3143 ; 
Dec  Dig.  f  lie9.»J 

8.  Cbiminal  Law  (i  616*)— Btidbnc»— "CoH- 

ITESSION." 

Statements  of  accused  that  he  nnintentlon- 
ally  caused  deceased's  death  bv  striking  with 
Us  foot  a  stone  which  hit  deceased  In  the 
head  were  not  strictly  a  "confession,"  which 
is  a  person's  declaration  of  his  agency  or  par- 
ticipation in  a  crime,  and  is  restricted  to  ac- 
knowledgments of  guilt ;  such  statements  being 
of  an  explanatory  or  excolpatory  character. 

LEId.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1189-1145;  Dec.  Dig.  f 
516.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1417-1419;   voL  8,  p.  7611.] 

9.  Cbiuinal    Law    {|   406*)- Evid«ho»— Ad- 

XI88I0NS. 

statements  of  an  accused  i^tson  not 
amounting  to  a  confession,  but  from  which  in 
connection  with  other  evidence  and  the  sur- 
rounding circamstances  an  inference  of  guilt  can 
be  drawn,  are  admissible  as  admiBsions. 

[EM.  Note. — For  other  cases,  see  -Criminal 
Law.  Cent  Dig.  {{  785,  894-917,  920-927; 
Dec.  Dig.  I  40£*] 

10.  Cbiminai.  Law  ({  406*)  —  Asmssioif a — 
Voluntabt  Chabactkb. 

A  boy's  admissions  not  amounting  to  a  con- 
fession were  not  inadmissible  because,  after  ad- 
monishing him  that  whatever  he  said  would  be 
used  for  or  against  him,  the  officer  added,  "bat, 
whatever  you  tell  me,  I  want  you  to  tell  the 
truth";  such  words  not  constituting  an  in- 
ducement rendering  the  statements  involuntary. 
[Ejd.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  785,  894-917,  920-027; 
Dec.  Dig.  i  406.*] 

11.  Cbiuinal  Law  (i  406*)  —  Aoiossioir  — 
VOLUNTABr  Chabacteb. 

A  boy's  admissions  not  amounting  to  a 
confession  were  not  inadmissible  because  the 
officer  said,  "If  yon  did  it,  say  so,  and  I  will 
do  all  I  can  for  yon,"  where  he  added,  "If  yon 
didn't  do  it,  don't  say  you  did,"  to  which  the 
boy  replied,  "I  didn't  kill  him,  so  I  can't  say  I 
did,"  as  the  added  words  naturally  refuted  any 
suggestion  in  the  preceding  words  of  a  recom- 
mendation to  confess,  and  the  reply  showed  no 
indication  of  having  been  influenced  by  what  the 
officer  bad  said. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  785,  804-917,  920-027 ;  Dec. 
Dig.  g  406.*] 

12.  Cbiuinai.  Law  (t  406*)— Etidxncb— Ad- 
missions—Voluntabt  Chabacteb. 

That  while  the  admissibility  of  an  officer's 
testimony  concerning  accused's  admissions  was 
being  discussed,  accused's  counsel  asked  the  state 
to  call  certain  other  officers  that  he  might  cross- 
examine  them  upon  the  voluntary  character  of 
the  admissions,  no  ruling  being  requested  or 
made,  nor  did  counsel  himself  oSer  to  call  such 
officers,  who  were  afterwards  caUed  and  cross- 
examined,  was  not  ground  for  excluding  such 
admissions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  786,  804-917,  920-027 ;  Dec. 
Dig.  f  406.*] 

18.  Cbiminai,  Law  ({  406*)— Admibsionb— Oir 
Abbaionhent. 

Accused's  admission  when  arraigned  that  he 
Icilled  deceased,  but  unintentionally,  was  admis- 


sible in  the  absence  of  anything  happening  at 
the  arraignment  to  render  it  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  785,  894-917,  92»-«27; 
Dec  Dig.  i  406.*] 

14.  Cbiminai.   Law   (|   1169*)— Admibsionb— 

VOLUNTABT  CBABACTKB. 

There  was  no  error  in  refusing  to  strike 
ont  accused's  admissions,  as  to  the  volnnta^ 
character  of  which  the  evidence  was  conflicting, 
where  the  court  instructed  the  jury  tliat  they 
might  consider  all  the  evidence,  but  to  exclude 
the  admissions  if  they  were  not  volnntary,  to 
wliich  no  exception  was  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  754,  3088,  8130,  3137-3143 ; 
Dec   Dig.  {  11^:*]     ^^^ 

15i  HoMiciDK     (I    268*9— TBiAir-QTnsnoNs 

FOB  JUBT. 

Evidence  in  a  prosecution  for  homicide  held 
to  make  a  case  for  the  Jury,  and  to  leave  no  rea- 
sonable doaht  of  accused's  guilt  if  believed  to  be 

true. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  662 ;  Dec  Dig.  {  268.*] 

16.  Cbiminai,  Law  ({  655*)— TRiAJ>^3oifDtJCT 
Of  Tbiai,. 

It  is  always  incumbent  upon  the  court  and 
especially  so  in  the  heat  of  the  trial  when  it 
may  be  annoyed  by  the  persistence  of  zealous 
counsel  in  the  face  of  rulings  already  made,  to 
avoid  any  utterance  which  would  prejudice  the 
accused  with  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1520-152371527, 1535 ;  Dec 
Dig.  I  655.*] 

17.  Infants    (|   66*)— Capacity   to  Commit 
Cbime— QxTKsnoNs  fob  Jubt. 

Whether  a  boy  lacking  3  months  of  being 
14  years  of  age,  who  was  accused  of  manslaugh- 
ter, had  sufficient  capacity  to  commit  a  crime, 
held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  172;  Dec  Dig.  |  66.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Bath- 
bun,  Judge. 

Antonio  Mariano  was  found  guilty  of  man- 
slaughter, and  case  transferred  from  the 
superior  court  on  his  exceptions.  Part  of 
exceptions  sustained  and  part  overruled,  and 
,case  remitted  for  a  new  trial. 

Livingston  Ham,  Asst  Atty.  Gen.,  for  the 
State.  Anthony  Y.  Pettlne,  of  Providence, 
for  defendant 

BAKER,  J.  This  is  an  Indictment  against 
the  defendant,  Antonio  Mariano,  for  man- 
slaughter in  killing  William  A.  Mather  on 
February  29,  1912,  in  North  Providence  in 
this  state.  There  are  four  counts  In  the  in- 
dictment, the  first  two  charging  the  killing 
by  means  of  blows  upon  the  head  with  a 
stone;  the  other  two  by  blows  upon  the  head 
"in  some  way  and  manner  and  by  some 
means,  instruments,  and  weapons  to  the 
grand  jurors  unknown."  The  case  was  heard 
on  the  11th,  12th,  13tb,  14tb,  15tb,  18th,  and 
19th  days  of  March,  1913.  At  the  trial  the 
following  statements  showing  the  commis- 
sion of  a  crime  and  its  circumstances  were  in 
evidence  and  not  disputed : 

On   February  29,    1912,   Mather  was   12 
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yeais  and  8  months  old.  He  was  a  pnpll 
In  the  fourth  grade  in  the  public  schools  at 
MarterlUe,  a  village  in  said  North  Provi- 
dence. He  attended  both  school  sessions  that 
day.  He  I^t  his  house  at  10  minutes  before 
1  o'clock  in  the  afternoon  and  reached  the 
school  after  the  session  had  begun  and  was 
marlced  tardy.  In  consequence  of  being  late, 
he  was  detained  10  minutes  after  the  close 
of  the  school  for  the  day.  He  then  went 
away,  and  there  is  no  direct  evidence  that  he 
was  ever  afterwards  seen  alive.  His  dead 
body  was  found  on  the  side  of  Moses  Angell 
HiU,  near  Mineral  Spring  avenue,  on  the 
ereniog  of  March  27,  1912,  at  a  place  more 
or  less  covered  wlttk  trees  and  rocks  and 
which  was  to  aU  appearances  'little  used  or 
frequented  in  winter.  The  skull  was  crushed 
In  from  about  an  Inch  back  of  the  right  ear 
to  the  middle  of  the  occipital  bone.  There 
was  a  scalp  wound  and  another  fracture  of 
tlie  skull  about  the  size  of  a  half  dollar  on 
the  top  of  the  occipital  bona  In  addition 
there  were  four  other  scalp .  wounds  and  a 
contused  wound  with  a  slight  abrasion  on 
the  right  elbow.  The  anus  of  the  body  was 
open  and  distended,  by  measurement  from 
1%  Inches  to  1%  inches.  When  found,  the 
body  was  lying  prone  with  the  head  turned 
80  that  the  left  side  of  the  face  was  resting 
on  the  ground,  leaving  the  right  cheek  expos- 
ed, with  the  left  arm  under  the  body  and  the 
right  arm  over  the  back.  The  body  was 
frozen  and  In  a  good  state  of  preservation, 
excepting  that  there  were  Indications  that 
the  right  side  of  the  face  had  been  disturbed 
by  some  animal.  The  body  was  clothed  with 
a  shirt  or  waist,  a  "singlet"  or  undershirt, 
a  pair  of  trousers,  stockings,  and  shoes.  The 
shirt  or  waist  was  torn  and  the  suspenders 
were  down  oft  the  shonlders.  His  coat  and 
sweater  were  found  behind  a  V-shaped  rock 
higher  up  the  hill  and  about  125  feet  from 
where  the  body  was  found,  and  his  cap  still 
farther  op  the  hiU  about  26  feet  away  from 
said  rock.  There  was  blood  on  the  sweater. 
At  a  distance  of  two  feet  from  the  head  of 
the  body  when  found  lay  a  stone  about  8 
inches  long,  6  Inches  wide  and  1^  inches 
thick,  tapering  In  nearly  all  directions  to  a 
sharp  e^Se,  and  weighing  4  pounds  and  6 
onnces.  A  microscopical  examination,  veri- 
fied by  chemical  analysis,  revealed  traces  of 
hmnan  blood,  several  human  hairs,  and  a 
small  piece  of  scalp  tissue  on  portions  of 
said  stone. 

The  medical  examiner,  who  made  the  au- 
topsy, testified  that  the  wounds  upon  the 
head  might  have  befen  caused  by  "almost  any 
blunt  instrument"  used  with  different  de- 
grees of  force;  that  said  stone  could  have 
been  snch  Instrument;  and  that  the  blow 
which  crushed  the  skull  would  cause  "al- 
most Instant  death."  The  distention  of  the 
anns  was  explained  by  the  medical  witnesses 
as  being  due  to  its  having  been  dilated  ei- 
ther Just  before  or  Just  after  the  boy  Ma- 
ther's death;   that  the  dilation  was  caused 


by  penetration  of  the  anus  by  some  instru- 
ment or  body;  that  It  was  impossible  to  state 
what  actually  caused  the  dilation;  and  that 
it  possibly  might  have  resulted  from  the  com- 
mission of  the  crime  of  sodomy. 

The  defendant  on  February  29,  1912,  latk- 
ed  a  few  months  of  being  14  years  of  age; 
that  is,  he  did  not  become  14  until  June  4, 
1912.  He  had  attended  the  public  school  in 
Marleville  for  a  short  time  during  the  fall  of ' 
1911,  but  with  his  relatives  moved  into  Prov- 
idence for  a  few  months,  where  he  was  a 
pupil  in  the  school  on  Branch  avenue.  Lat- 
er they  returned  to  Marleville,  where,  on 
February  29,  1912,  he  re-entered  the  public 
school  but  In  a  different  room  and  in  a  lower 
grade  than  the  one  attended  by  the  Mather 
boy. 

What  follows  sets  forth  in  substance  the 
material  portions  of  the  testimony  connecting 
the  defendant  with  the  crime: 

Suspicion  was  cast  upon  Mariano  shortly 
after  the  finding  of  the  dead  boy's  body.  It 
appears  that  there  had  been  some  talk  about 
his  having  bats.  In  answer  to  the  request  of 
other  boys  for  bats,  he  promised  to  give  them 
some.  These  boys  were  Pasco  Bnsserio, 
James  Amondl,  and  Antonio  Amondl.  They 
were  at  the  time  about  11  years  old  each. 
After  school  at  noontime  he  told  these  boys 
to  go  up  the  hUl  (where  the  body  was  after- 
wards found),  and  said  that  they  would  find 
some  bats  behind  a  rock.  Mariano  went  a 
little  way  with  them  and  then  started  to  go 
home.  Not  finding  any  bats,  they  got  up 
on  the  rocks  and  called  to  him.  In  reply 
he  told  them  to  go  higher  up.  They  went 
higher  up,  but  could  find  no  bats;  they  did 
find,  however,  behind  a  rock,  a  coat,  a  sweat- 
er, and  a  rubber  shoe.  They  left  the  clothes, 
but  James  Amondl  took  the  rubt>er  away. 
After  school  that  day  Mariano  gave  to  James 
Amondl  two  bats  and  to  two  other  boys 
three  bats,  or  five  in  all,  which  he  had  prop- 
erly obtained  from  a  neightx>r  living  across 
the  street,  a  Mrs.  Hayden  by  name.  The 
date  of  these  occurrences  Is  not  entirely 
clear,  but  it  was  apparently  March  27th  or 
thereabouts.  At  any  rate,  as  Walter  A.  Le- 
fevbre  was  returning  from  his  work  on  that 
day,  he  heard  that  boys  bad  found  some 
clothes  up  in  the  woods,  and  he  started  off 
the  team,  when  it  stopped  at  the  bottom  of 
the  hill,  and  went  up  the  hill,  and  after 
some  search  found  the  clothes.  Later  in  the 
evening  he  with  two  other  men  and  William 
M.  Mather,  father  of  the  dead  boy,  went  to 
the  place,  found  and  identified  the  clothes, 
and  after  further  search  found  the  dead 
body  lying  diagonally  across  an  old  cart 
path,  in  the  condition  already  described. 
Afterwards  it  was  learned  that  the  defend- 
ant had  tried  to  sell  a  watch  to  one  Rlccl 
PetrochelU,  a  boy  of  10,  who  attended  the 
same  school,  which  watch  was  supposed  from 
Its  description  to  belong  to  the  dead  boy, 
who  had  a  cheap  open-face  watch.  There- 
upon, between  5  and  6  o'clock  of  March  30^ 
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1912,  the  defendant  was  taken  into  custody 
by  George  P.  WiUIs,  chief  of  police  of  North 
Providence,  and  placed  In  one  of  the  cells  in 
the  basement  of  the  town  hall  at  Centre- 
dale,  after  having  been  questioned  several 
times  by  Mr.  Willis  and  Domenico  Conca,  a 
special  police  officer,  at  which  times  the 
prisoner  emphatically  and  repeatedly  denied 
having  cansed  the  death.  At  about  10  o'clock 
in  the  evening,  however,  after  first  protest- 
ing, "Honest  to  God,  Mister,  I  didn't  kill 
him,"  he  told  Mr.  Sanford  E.  Kinnecom,  a 
deputy  sheriff  assigned  to  duty  in  the  Attor- 
ney General's  office,  that  on  the  day  of  the 
boy  Mather's  death  he  met  him  playing  in 
the  road  with  the  boys  near  the  spring;  that 
Mather  refused  to  play  with  him  because  he 
(Mariano)  had  given  the  other  boys  bats  but 
none  to  him;  that  he  then  said  to  Mather, 
"If  yon  want  some  bats,  yon  come  up  the 
hill,  and  I  will  give  yon  bats;"  that  they 
went  up  on  the  hill,  and  upon  finding  no  bats 
Mather  got  mad  and  they  fought,  and  he 
put  his  foot  on  Mather's  neck,  but  after- 
wards let  him  up,  and  proposed  that  they 
climb  np  on  the  rocks;  that  they  started  to 
climb  np  on  the  rocks,  himself  leading  the 
way  and  Mather  following;  that  as  they 
were  doing  this  his  foot  knocked  off  a  piece 
of  the  rock,  which  hit  Mather  on  the  head, 
who  fell  and  lay  on  the  ground;  that  Mather 
said  nothing  but  breathed  hard;  that  he 
kissed  him  and  said  a  prayer  over  him  and 
went  home  and  cried  all  night;  that  he  went 
back  next  day  and  found  the  body  "just  the 
same,  his  clothes  all  right.  I  knelt  down 
side  of  him  I  say  another  prayer  and  I  go 
home.  I  go  back  again,  him  all  right."  In 
answer  to  an  inquiry  as  to  why  he  sent  the 
little  boys  up  on  the  hill  to  look  for  bats, 
when  he  knew  there  were  no  bats  there,  be 
said: 

"I  want  them  to  find  him.    I  feel  awful  bad, 

I  think  of  it  all  the  time.  But  they  no  go 
where  I  tell  them.  I  send  them  up  there. 
Then  tell  them  to  go  up  further.  Then  I  go 
home.  They  no  find  him.  They  no  go  where  I 
tell  them." 

This  conversation  was  downstairs  In  the 
cellroom,  but  the  prisoner  was  not  at  the 
time  in  a  cell.    The  same  evening,  at  about 

II  o'clock,  upon  being  taken  upstairs,  Maria- 
no repeated  this  statement  in  its  essential 
features  in  the  presence  of  Mr.  Willis,  Mr. 
Conca,  Inspectors  Wolf  and  Aheam  of  the 
police  department  of  Providence,  and  Mr. 
Kinnecom,  but  with  some  additional  details. 
Some  one  asked,  "What  did  you  do  with  the 
watch?"  He  replied  that  he  went  back  the 
third  day  and  took  the  watch  from  the  boy's 
clothes.  Further  asked  what  he  had  done 
with  the  watch,  he  said,  "I  bid  the  watcb 
back  of  a  stone  over  there  on  the  foot  of  the 
hill."  To  the  inquiry  as  to  whether  he  could 
show  where  he  hid  it,  he  said : 

"Tea,  side  of  big  rock,  some  bushes  right  up 
side  of  the  rock.  I  put  it  between  the  bushes 
and  the  rock,"  and  said  he  would  show  where  it 
was. 


The  oitire  party  thereupon  went  in  an. 
automobile  to  the  hill  where  the  body  had 
been  found.  Mariano  went  to  a  rock  and 
reached  down  between  the  bushes  and  the 
rock.  He  felt  all  around  without  finding  any 
watch,  and  then  said: 

"I  showed  that  stone  to  my  brother.  He  see- 
me  there  one  day.  He  knew  the  watch  was 
here.  I  l>et  he  came  and  took  it  If  he  did,  I 
know  where  he  put  it." 

As  they  were  going  back  to  the  automobile, 
some  one  asked  him  if  he  could  show  where 
the  stone  fell  off  and  hit  the  boy.  He  said 
he  could.  They  went  np  the  bill.  After 
looking  around  at  other  rocks,  be  came  to  the 
one  behind  which  the  clothes  were  found,  and 
said,  "That  l^  the  stone  there."  Tills  was 
.the  Y-shaped  rock.  He  also  said  tliat  he 
tried  to  carry  the  boy  home  and  did  carry 
him  a  distance,  but  he  was  too  heavy  and  so 
he  left  him.  Said  be  thought  he  could  show 
where  he  left  him.  He  went  up  the  hill  and 
came  back  and  said  "kind  of  pathu"  He 
came  back  down  the  hill  till  he  |truck  the 
path,  followed  it,  looking  around  carefully,, 
and  finally  said:  "Yes,  it  was  right  here; 
he  lay  ri^t  this  way."  The  place  indicated 
was  Just  attout  where  the  body  was  found. 
Then  the  party  returned  to  the  automobile 
and  went  to  where  Mariano  lived.  He  had 
said  that  if  his  brother  had  taken  the  watch 
be  would  hide  it  down  under  the  stairs  in 
the  cellar  of  the  bam,  as  he  hid  everything 
there.  They  went  to  the  bam  and  made 
search,  but  found  no  watch.  The  brother 
was  wakened  and  brought  out,  hut  denied 
any  knowledge  of  the  watch.  The  defendant 
then  said  it  was  at  his  sister's  house  on 
Hassan  street;  that  he  had  stayed  there  tbe- 
night  before,  and  it  was  under  the  couch;  that 
the  couch  lining  was  torn,  and  he  had  put  it 
in  there.  The  party  then  went  to  the  sister's 
house,  but  no  one  was  at  home.  After  some 
delay  she  was  found,  brought  there,  and  an 
entrance  effected.  The  prisoner  walked  right 
over  to  the  sofa,  reached  under  it,  and  the- 
lining  was  torn  as  he  had  described,  but  no- 
watch  was  found  there,  and  no  watch  was. 
ever  found.  He  was  then  taken  at  3  or  4 
o'clock  of  the  morning  of  March  31st  to  the 
police  station  on  Fountain  street.  Providence. 
On  April  1st  he  was  arrainged  before  Judge 
Reuckert,  of  the  Sixth  district  court,  in  his 
office.  He  read  the  charge  to  the  boy  and 
asked  him  whether  he  was  guilty  or  not 
guilty,  and,  as  the  boy  hesitated  somewhat, 
then  said  to  him:  "These  people,  the  police, 
say  that  you  killed  William  Mather;  now 
what  do  you  say?"  To  this  inquiry  the  boy 
replied,  "I  did,  but  I  didn't  mean  to." 

The  defendant  in  his  testimony  at  the  trial 
says  that  on  February  29th,  after  the  close  of 
school,  at  half  past  3  o'clock  in  the  after- 
noon, he  went  directly  to  George  Frazza's 
house,  broke  some  wo6d  for  him  in  his  yard, 
played  piggy  for  a  while,  and  then  went 
straight  home  over  the  fields,  cleaned  up  the 
yard  at  the  direction  of  his  mother,  and  did- 
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not  go  ont  after  be  went  home.  He  denies 
kllUng  yonng  Mather,  and  says  that  he  did 
not  see  him  February  29tb,  and  did  not  know 
liim;  he  sent  the  boys  for  bats,  but  explains 
that  be  had  placed  some  bats,  given  him  by 
Mrs.  Hayden,  in  the  field  on  bis  way  to 
school,  thinking  the  teacher  would  take  them 
from  liim,  If  be  brought  them  to  school;  ad- 
mits trying  to  sell  a  watch  to  Petrochelli,  but 
says  It  was  a  watch  given  him  by  one  Frank 
Zabillo;  admits  making  to  Mr.  Kinnecom 
and  the  other  ofiicers  and  to  Judge  Reuckert 
the  statements  related  by  them,  but  says  the 
statements  were  untrue  and  that  be  made 
them  by  the  direction  of  Domenlco  Conca  and 
Anthony  Capuano,  who  suggested  the  story  he 
told  as  to  Mather's  death,  and  told  him  that 
by  telling  It  he  would  get  out  and  be  per- 
mitted to  go  home;  that  he  was  frightened 
when  in  the  cell  and  wanted  to  go  home.  He 
also  says  that  Domenlco  Conca  pnt  bim  up 
to  telling  the  story  about  William  Mather's 
watch,  and  it  was  in  consequence  of  what 
Conca  said  that  be  told  Judge  Reuckert 
what  he  did  and  that  Conca  told  him  all 
this  when  be  was  in  the  cell  at  the  town 
hall.  He  also  says  that  Conca  told  him  that 
the  rock  he  pointed  out  was  where  William 
Mather  was  killed.  George  Frazza,  a  small 
school  boy,  says  that  the  defendant  went 
home  with  him  at  close  of  school  on  Febru- 
ary 29tb,  and  played  piggy  with  him  for  half 
an  hour,  and  Frank  Zabillo  testifies  that  he 
gave  defendant  a  cheap  watch  in  January, 
1912.  Defendant's  younger  brother  Michael 
also  says  that  he  saw  blm  with  Frank's 
watch.  The  mother  of  Mariano  says  he 
came  home  February  20th  "about  4:30  or 
fire,  but  I  do  not  remember  well,"  and  that 
when  he  came  home  be  worked  around  the 
yard,  and  bis  appearance  and  conduct  after 
Febmary  29tb  was  the  same  as  at  other 
tbnes.  He  is  descril>ed  by  one  of  his  teach- 
ers as  a  very  dull  boy.  In  rebuttal  Conca 
and  Capuano  denied  defendant's  charges  that 
they  induced  the  defendant  to  make  the 
statements  be  did  or  were  in  any  way  the 
the  author  of  them.  The  Jury  found  the  de- 
fendant guilty  with  a  reeommendation  of 
mercy.  Exceptions  were  taken  to  various 
nUngs  of  the  Justice  presiding  at  the  trial 
In  the  course  thereof,  and  the  case  has  been 
heard  by  this  court  on  defendant's  bill  of  ex- 
eeptions  as  allowed  by  the  court  below. 

The  bill  of  exceptions  as  filed  contains  35 
exceptions.  Three  of  these,  respectively  num- 
bered 18,  21,  and  31,  were  disallowed  by  the 
Jnstice  presiding  at  the  trial  and  no  attempt 
has  been  made  to  establish  their  correctness 
before  this  court  Those  numbered  1,  2,  9, 
24,  26,  27,  and  30  have  not  been  pressed  be- 
fore this  court,  thus  leaving  25  for  consid- 
eration. 

[1  ]  As  several  of  these  exceptions  relate  to 
the  same  subject-matter,  it  will  be  convenient 
to  group  them  in  considering  them.  The 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and 


sixteenth  exceptions  all  refer  to  the  admis- 
sion of  testimony  offered  by  the  state  tend- 
ing to  show  that  defendant  had  reached  the 
age  of  puberty  and  and  bad  the  sexual  ca- 
pacity to  commit  the  crime  of  sodomy.  It 
was  shown  by  the  testimony  that,  while  the 
defendant  was  detained  at  the  Sockanosset 
School  awaiting  his  preliminary  examination 
before  the  Sixth  district  court,  he  was  sub- 
jected to  a  physical  examination  on  April 
5  and  6,  1912  by  Dr.  Henry  A.  Jones,  the 
resident  physician  at  the  State  Institution, 
and  Dr.  CUftord  H.  Griffin,  a  medical  exam- 
iner for  the  county  of  Providence,  and  the 
police  surgeon  of  the  city  of  Providence. 
The  examination  was  made  apparently  for 
the  express  purpose  of  ascertaining  his  sex- 
ual development  and  capacity.  While  the 
prisoner  was  entirely  nude,  four  photographs 
were  taken  of  him  In  a  standing  position, 
one  a  front  view,  one  a  back  view,  and  two 
side  views,  one  of  each  side. 

[2]  The  third,  fifteenth,  and  twenty-second 
exceptions  relate  to  objections  to  the  intro- 
duction of  testimony  re8i>ectlng  the  physical 
examination  and  to  the  introduction  in  evi- 
dence of  said  photographs.  The  question  to 
which  the  tliird  exception  lies  was  simply 
preliminary,  and  the  allowance  of  the  ques- 
tion and  answer  was  not  error  and  the  ex- 
ception is  overruled. 

[3]  The  other  13  exceptions  Just  enumerat- 
ed, except  the  fifteenth,  are  all  based  upon 
the  offers  of  testimony  tending  to  show  the 
sexual  ability  of  the  defendant  to  commit  the 
crime  of  sodomy.  The  testimony  of  Drs. 
Barnard  and  Griffin  and  of  the  undertaker 
is  that  the  anus  of  the  dead  boy  was  vridely 
open.  The  two  doctors  express  the  opinion 
that  this  condition  was  due  to  its  having  been 
penetrated  by  some  instrument  either  Just 
before  or  Just  after  the  death  of  the  Mather 
boy.  This  opinion  as  to  the  time  Of  penetra- 
tion is  based  upon  said  open  condition  of 
the  anus,  which  these  witnesses  believe  did 
not  close  after  its  dilation  because  death  bad 
destroyed  the  contractile  power  of  the  sphinc- 
ter muscle.  If  these  inferences  as  to  the 
cause  and  time  of  said  dilation  are  to  be  re- 
lied upon,  it  would  not  be  unreasonable  to 
conclude  that  the  person  who  killed  the  l>oy 
was  also  the  cause  in  some  way  of  the  dila- 
tion. Such  a  conclusion  is  doubtless  the  at- 
tempted Justification  of  the  offer  of  the  evi- 
dence now  being  considered.  The  only  sug- 
gestion in  the  evidence  that  the  dilation  was 
due  to  the  commission  of  the  crime  of  sod- 
omy is  found  in  the  testimony  of  Dr.  Griffin. 
On  page  117  of  the  transcript  this  appears: 

Cross  Q.  89.  "Now,  doctor,  you  didn't  find— 
you  couldn't  say  whether  that  penetration  was 
caused  by  any  particular  instrument,  could 
you?"    Answer:    "No  sir." 

On  page  125  of  the  transcript  we  find: 
C.   Q.  136.      "You  are  not  willing  to  go   on 
record  as  stating  that  the  crime  of  sodomy  was 
committed  on  William  Mather,  are  you?"    An- 
swer:  "No,  air:  I  am  not    I  say  the  condition 


Digitized  by 


Google 


26 


91  ATLANTIC  BEPOBTEB 


(R.I. 


found  Indicated  th^t  it  might  have  l>een  done. 
That  is  as  far  as  I  can  go.'"^  C.  Q,  137.  "Indi- 
cations only  show "    Answer:    "That  it 

could  have  been  done;" 

There  waa  no  testimony  showing  gnch  a 
disarrangement  of  the  dead  boy's  clothes, 
as  for  example  that  the  top  of  the  trousers 
were  below  the  hips,  as  to  give  added 
weight  to  this  suggestion  of  Dr.  Griffin.  It 
therefore  derives  its  whole  significance  from 
the  dilated  condition  of  the  anus.  Upon 
this  slender  foundation  Is  erected  a  struc- 
ture of  testimony,  whldi  Includes  the  narra- 
tive as  to  the  defendant's  physical  examina- 
tion, the  description  of  his  physical  appear- 
ance and  development,  and  the  °four  photo- 
graphs all  adduced  in  order  to  show  to  the 
Jury  his  physical  capacity  to  commit  a  crime, 
the  actual  commission  of  wlilch  Is  only  sug- 
gested as  a  mere  possibility.  We  think  the 
testimony  was  not  sufficiently  relevant  to 
the  Issues  In  the  case.  Sodomy  Is  a  crime 
against  nature,  and  as  such  Is  a  disgusting 
and  repulsive  offense.  So  that.  If  the  person 
who  killed  William  Mather  did  It  In  the  en- 
deavor to  commit  the  crime  of  sodomy,  or  If 
the  killing  was  the  result,  accidental  or  oth- 
erwise, of  a  personal  quarrel,  and  then,  per- 
haps under  a  sudden  impulse,  wlille  the 
stricken  body  of  the  victim  was  yet  warm — 
whether  before  or  after  his  death — ^the  slay- 
er availed  himself  of  the  opportunity  to  grat- 
ify his  lustful  passion,  for  this  vUe  act  he 
would  naturally  be  regarded  by  most  men  as 
a  foul  degenerate  and  a  wicked  and  criminal 
pervert.  We  think  therefore  that  all  of  this 
evidence  relative  to  the  defendant's  ability 
to  commit  the  crime  of  sodomy  could  not 
have  failed  to  prejudice  his  case  with  the 
jury.  State  v.  Ellwood,  17  B.  I.  763,  769, 
24  Atl.  782.  It  should  have  been  excluded. 
The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  six- 
teenth, and  twenty-second  exceptions  are  sus- 
tained. 

With  the  sustaining  of  these  exceptions  the 
fifteenth  exception  becomes  unimportant, 
and  it  is  overruled. 

Defendant,  under  exception  22,  also  urges 
that  the  taking  of  the  photographs  and  their 
admission  in  evidence  was  In  effect  compel- 
ling the  defendant  to  testify  against  himself 
in  derogation  of  his  constitutional  rights  in 
this  particular,  making  specific  reference  to 
certain  sections  of  the  federal  Constitution. 
In  view  of-  the  fact  that  we  have  found  that 
this  evidence  should  have  been  excluded.  It 
Is  not  necessary  to  consider  this  claim  of 
constitutional  privilege  beyond  calling  atten- 
tion to  the  case  of  Twining  v.  New  Jersey, 
211  U.  S.  78,  29  Sup.  Ct.  14,  53  L.  Ed.  97.  A 
part  of  the  syllabus  is: 

"Exemption  from  compulsory  self-incrimina- 
tion in  the  state  courts  is  not  secured  by  any 
part  of  the  federal  Constitution,"  and  this  is 
upheld  by  the  text  of  the  opinion. 

Although  a  new  trial  Is  to  be  granted  for 
the  reason  stated,  nevertheless  a  somewhat 


full  consideration  of  some  of  the  other  ex- 
ceptions wUl  tie  of  service  for  guidance  In  a 
future  trial  of  the  case. 

[4,-S]  The  fourteenth  exception  was  taken 
to  the  admission  In  evidence  of  a  certain  box 
and  Its  contents,  which  said  l>oz  was  marked 
"State's  Exhibit  8."  It  Is  somewhat  diffi- 
cult to  determine  from  the  record  whether 
the  box  was  so  admitted  or  not.  This  ex- 
ception Is  noted  on  page  75  of  the  transcript, 
but  there  is  no  express  ruling  of  the  court 
to  that  effect  The  uncertainty  on  tills  point 
appears  to  have  been  such  ttiat  the  state 
offered  It  in  evidence  near  the  close  of  its 
case,  as  appears  on  page  452  of  the  tran- 
script. There  was  then  a  prolonged  discus- 
sion on  the  point  of  Its  admissibility,  but  no 
ruling  by  the  court  is  shown.  As,  however, 
the  exception  on  page  75  is  allowed  and  the 
box  Is  marked  "State's  Exhibit  3,"  it  Is  to  be 
treated  as  having  been  duly  admitted  In 
evidence.  The  objections  to  Its  admissibil- 
ity are:  First,  that  no  dispute  was  made  by 
the  defendant  as  to  the  nature  and  extent 
of  the  wounds  on  the  skull  of  William 
Mather;  and,  second,  that  such  evidence  only 
tended  to  prejudice  the  Jury  against  the  de- 
fendant Inspection  shows  the  exhibit  to 
contain  the  crown  or  upper  and  back  portion 
of  the  skull  with  some  fragments  of  bones. 
Demonstrative  evidence  of  ttils  character  Is 
relevant  and  admissible  when  It  serves  either 
to  show  the  commission  of  a  crime  or  throws 
light  on  the  way  It  was  committed.  On  the 
other  hand.  If  it  explains  no  fact  and  la  rele- 
vant to  no  disputed  issue,  then  It  Is  excluded 
on  account  of  Its  tendency  to  create  preju- 
dice. See  Wharton,  Crlm.  Ev.  vol.  2,  U  S18, 
518c,  941;  2  Wigmore  on  Evidence,  f  1167; 
Cole  V.  State,  46  Tex.  Cr.  B.  225,  232,  76  S. 
W.  627.  In  this  case  the  manner  of  the  kill- 
ing was  a  matter  of  inference.  The  frac- 
tured twnes  served  to  demonstrate  the  de- 
structive force  and  effect  of  the  blows  Inflict- 
ed better  than  a  technical  verbal  description 
and  gave  the  Jury  opportunity  as  practical 
men  to  Judge  for  themselves  whether  the 
Injuries  were  likely  to  follow  from  a  stone 
or  similar  weapon  as  described  by  the  medi- 
cal witnesses.  The  mere  fact  that  the  de- 
fendant announced  that  he  would  deny  all 
knowledge  of  the  death  of  Mather,  and  there- 
fore would  not  dispute  any  of  the  evidence 
as  to  the  homicide  Itself,  simply  left  upon 
the  state  the  burden  of  properly  proving  its 
case  and  did  not  bar  it  from  offering  any 
demonstrative  evidence  which  might  tend  to 
throw  light  not  only  on  the  fact  but  on  the 
mode  of  killing.  The  necessity  of  its  admis- 
sion Is  perhaps  a  debatable  question;  but, 
taking  into  consideration  the  character  and 
appearance  of  the  exhibit  Itself,  we  do  not, 
under  the  circumstances  of  this  case,  think 
It  was  clearly  an  error  to  admit  the  box  and 
contents  in  evidence.  Exception  14  is  over- 
ruled. 

[I]  The  seventeenth  exception  to  the  tes- 


Digitized  by 


Google 


B.L) 


STATE  ▼.  ICARIANO 


27 


tifflony  of  Rlcd  PetrochelU,  lo  answer  to 
question  129  In  redirect  examination,  Is  not 
of  Importance.  In  the  cross-examination  of 
this  witness,  in  qnestlDn  114,  defendant's 
connsel  had  asked  tiim  who  It  was  that  told 
the  witness  "to  say  that  yoa  did  not  want 
to  take  the  watch  that  Mariano  wanted  to 
give  you  because  it  was  WllUam  Mather's 
watch."  The  answer  to  qnestlon  129  and  the 
qnestlons  immediately  preceding  show  that 
It  was  the  sister  of  the  witness  who  so  told 
him.    The  exception  is  overmled. 

[7]  ExcQEttion  20,  to  the  overruling  of  de- 
fendant's objection  to  question  154  by  the 
last  witness,  is  overruled,  as  the  answers 
of  this  witness  to  this  and  the  following  ques- 
tion conld  not  have  prejudiced  the  defend- 
ant 

The  twenty-third  exception  is  taken  to  the 
overruling  of  defendant's  objection  to  ques- 
tion 48  in  the  direct  examination  of  San- 
ford  E.  Klnnecom,  as  follows:  "And  what 
was  the  commencement  of  your  conversation 
with  him?"  This  refers  spedflcally  to  the 
admission  in  evidence  of  the  conversation  the 
defendant  had  with  Mr.  Klnnecom  in  the  cell 
room  of  the  town  hall  on  the  evening  of 
March  30,  1912;  bnt  it  goes  also  to  the  ad- 
mission of  his  statements  during  the  night  in 
the  presence  of  Mr.  Klnnecom.  The  objec- 
tion to  the  admission  of  this  evidence  was  on 
the  gronnd  that  these  statements  were  not 
voluntary. 

In  the  examination  of  Mr.  Klnnecom  before 
the  court  in  the  absence  of  the  Jury  for  the 
purpose  of  determining  the  admissibility  of 
his  evidence,  he  said  that  on  the  evening  of 
March  30, 1912,  he  chanced  to  be  in  the  vicin- 
ity of  the  town  hall  of  North  Providence  and 
went  in  there  and  saw  Mr.  Willis,  who  In- 
formed him  that  he  bad  a  boy  in  custody  who 
"gets  right  on  the  verge  of  telling  us  some- 
thing and  then  stops.  I  wish  you  would  talk 
with  him."  Thereupon  Mr.  Klnnecom  went 
downstairs  with  OfiBcer  Brown.  He  found 
there  Antonio  Capuano,  an  Italian  police  of- 
fleer,  who  was  talking  in  Italian  to  the  de- 
fendant through  the  door  of  his  cell.  Mr. 
Klnnecom  did  not  understand  It,  and  what 
tMs  conversation  was  was  not  at  that  time  In 
evidence.  Capuano  finally  wound  np  in  Eng- 
lish, saying  to  Mariano: 

"It  you  did  it,  say  bo,  and  I  will  do  all  I 
can  for  yon.  If  you  did  not  do  it,  don't  say 
joa  did.    I've  got  four  kids  myself.' 

The  reply  of  the  boy  was,  "I  didn't  kill 
him,  80  I  can't  say  I  did."  Capuano  then 
went  out  of  the'station.  Mr.  Klnnecom  testi- 
fies that  then: 

"I  walked  ap  to  the  cell  door  and  said,  'Wen, 
little  fellow,  what  have  they  got  yoa  in  here 
forV  He  made  no  reply.  Officer  Brown  was 
going  toward  the  door  to  go  out,  and  I  said, 
'Here,  have  you  got  a  key  to  this  cell?'  He 
said,  'Yea.'  I  said,  'Come  back  and  let  this 
boy  oat'  He  came  beck  and  let  the  boy  out 
and  I  kxAed  aroond  and  found  a  box  and  a 
chair,  and  I  took  the  box  and  get  it  down  side 
of  the  furnace  and  set  the  chair  in  front  of  it 
and  aaid,  'Little  fellow,  sit  down  here.'    He  sat 


down  on  the  box.  I  said,  'Yon  don't  know  who 
I  am,  do  yon  r  "No,  Ma'am.'  'Well,'  I  said,  'I 
am  an  officer,  I  work  in  the  courthouse  in  the 
city.  You  know,  where  that  is?'  He  says, 
'Providence?"  I  says,  'Yea.'  'Now,'  I  says,  'I 
am  going  to  ask  you  about  the  Mather  boy. 
Whatever  you  tell  me  will  bo  used  eithA  for  yon 
or  against  yon.  Now  remember,  Tony,  whatev- 
er you  tell  me,  it  may  tell  for  yoa  or  it  may 
tell  against  you.  Be  sure  and  understand  it  it 
may  hurt  you,  or  it  may  help  yoa ;  but  what- 
ever you  tell  me,  I  want  you  to  tell  the  truth.'  " 

The  boy  said,  "Honest  to  God,  Mister,  I 
didn't  kill  him,"  but  afterwards  told  the 
stories  and  made  the  statements  hereinbe- 
fore repeated.  Mr.  Klnnecom  also  states 
that  the  boy  did  not  appear  to  be  frightened 
during  the  talk,  but  was  cool  and  calm.  He 
seemed  to  be  somewhat  worried  about  some- 
thing, but  after  making  his  statement  acted 
as  If  relieved  of  a  burden. 

[I,  t]  The  statements  made  to  Mr.  Klnne- 
com by  the  defendant  were  not  in  strictness  a 
"confession." 

"A  confession  is  a  person's  declaration  of  his 
agency  or  participation  in  a  crime.  The  term  is 
restricted  to  acknowledgments  of  guilt."  People 
V.  Ammerman,  118  Cal.  23,  32,  60  Pac.  15, 18. 

See,  also,  Oreenleaf  on  Evidence,  |  170;  6 
Am.  ft  Eng.  Encyc.  of  Law,  521 ;  12  Cyc.  459. 

These  statements  by  the  defendant  were  of 
an  explanatory  and  exculpatory  character,  ad- 
mitting that  he  caused  Mather's  death  by 
accident  but  denying  criminal  Intent  or  lia- 
bility. Statements  and  declarations  by  an 
accused  person,  although  not  amounting  to  a 
confession,  but  from  which  in  connection 
with  other  evidence  and  the  surrounding  cir- 
cumstances an  Inference  of  gnUt  may  be 
drawn,  are  admissible  against  him  as  admis- 
sions.   12  Cyc.  418. 

The  state  claims  that  it  is  not  necessary  to 
show  that  these  statements  were  voluntarily 
made.  One  of  the  best  modem  writers  on 
evidence  holds  that  exculpatory  statements 
denying  g;uilt  cannot  be  treated  as  confes- 
sions, and  that  in  order  to  admit  them  in  evi- 
dence it  is  not  necessary  to  show  them  to  t>e 
voluntary  in  character.  1  Wigmore  on  Evi- 
dence, I  821(2  and  3),  and  cases  cited  in  notes. 
In  the  author's  discussion  of  the  subject  this 
view  is  impressively  stated.  In  practice,  how- 
ever, there  is  a  great  lack  of  uniformity  in  the 
decisions  on  the  point;  bnt  in  the  gp-eater 
number  of  Jurisdictions  it  is  held  that  the 
voluntary  character  of  such  admissions  must 
be  shown.  12  Cyc.  419.  In  State  v.  Nag^e, 
26  H.  I.  105,  64  AU.  1063,  105  Am.  St  Rep. 
864,  tliis  court  treated  similar  statements  or 
admissions  having  "a  vital  bearing  upon  A 
highly  important  link  in  the  chain  of  cir- 
cumstantial evidence  relied  on  by  the  prose- 
cution" as  in  the  nature  of  confessions  and 
subject  to  the  same  rules  of  admissibility  in 
evidence;  that  is,  that  they  must  be  volun- 
tary. From  this  standpoint  we  will  consider 
this  and  the  next  two  exceptions. 

[10]  Tbe  defendant  makes  little  real  ob- 
jection to  the  preliminary  conversation  and 
admonition   given   by   Mr.   Klnnecom.    The 
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words  "but  whatever  yon  tell  me,  I  want  yon 
to  tell  the  truth,"  do  not  constitute  an  in- 
ducement rendering  the  statements  thereup- 
on made  tuTolnntary  and  inadmissible.  2 
WhArt.  Crlm.  Er.  f  654.  This  court.  In 
State  T.*Nagle,  supra,  said: 

"Wr  do  not  wieh  to  be  understood  in  what 
we  have  thus  said,  however,  as  deciding  that  a 
mere  request,  advice,  or  admonition  to  tell  the 
truth  will  render  a  confession  induced  thereby 
inadmiBsible  in  evidence,  for  the  strong  cuiTeot 
of  authorities,  as  well  as  the  hetter  reason,  is 
to  the  contrary.  Am.  &  Eng.  Encyc.  L.  (2d 
Ed.)  vol.  6,  p.  S31.  and  cases  cited;  State  y. 
Habib,  18  R.  I.  558  [30  Atl.  462]." 

The  remarks  of  Mr.  Kinnecom  to  the  de- 
fendant did  not  render  the  defendant's  state- 
ments made  to  him  inadmissible  under  this 
rule. 

[11,12]  Was  the  statement  In  English  Of 
Capuano  to  the  defendant  an  Inducement  to 
make  a  false  confession?  If  be  bad  simply 
said,  "^t  you  did  it,  say  so,  and  I  will  do  all 
I  can  for  you,"  the  promise  of  assistance 
might  raise  a  question  as  to  the  foUoMng 
statements  being  voluntary;  but  the  added 
words,  "If  you  didn't  do  It,  don't  say  you 
did,"  naturally  refute  any  suggestion  In  the 
preceding  words  of  a  recommendation  to 
confess.  The  effect  of  similar  expressions 
has  been  passed  on  by  other  courts.  In  Dot- 
son  T.  State,  88  Ala.  208,  7  South.  259,  an 
officer  told  a  prisoner  be  would  help  him  all 
be  could,  adding : 

"If  you  did  do  it,  it  might  be  best  for  you  to 
say  so;  but,  if  you  did  not,  stick  to  it  that  you 
did  not." 

In  Rafe  t.  State,  20  Ga.  62,  68,  a  sheriff 
told  a  prisoner  if  he  did  do  It  be  bad  better 
acknowledge  it;  but,  if  he  did  not  do  It,  not 
to  acknowledge  it.  In  State  T.  Kirby,  1 
Strob.  (S.  C.)  155,  the  prisoner  was  told  that 
If  he  was  really  guilty  and  confessed  who 
were  tbe  right  persons  be  might  be  pardon- 
ed, but  was  admonished  not  to  confess  if  be 
was  Innocent  In  none  of  these  cases  were 
the  statements  quoted  held  to  make  the  con- 
fession which  followed  involuntary. 

"Mere  advice  to  confess  if  icuilty,  and,  if  not, 
to  stand  firm,  does  not  render  tbe  confession 
involuntary."     2  Whart  Crim.  Ev.  {  654. 

See,  also,  cases  In  note  8  to  section  832,  1 
Wlgmore  on  Evidence. 

Tbe  answer  of  the  defendant  to  Mr.  Cap- 
uano, "I  didn't  kill  him,  so  I  can't  say  I 
did,"  shows  no  indication  of  his  being  in- 
fluenced to  confess  by  what  Capuano  had 
said  to  him.  We  think  there  is  nothing  in 
these  statements  to  the  defendant  to  make 
bis  subsequent  statements  to  Mr.  Kinnecom 
Involuntary.  In  the  discussion  before  the 
court  as  to  tbe  admissibility  of  the  testimony 
of  Mr.  Kinnecom  as  to  his  conversation  with 
the  defendant,  the  defendant's  counsel  ex- 
pressed a  desire  to  have  the  state  then  call 
Chief  of  Police  Willis,  Domenico  Conca,  and 
Antonio  Capuano  for  examination  as  to  what 
was  done  and  said  to  the  defendant  tbe  eve- 
ning of  March  30th  before  Mr.  Kinnecom  ar- 
rived in  order  that  be  might  have  tbe  privi- 


lege of  cross-examining  them.  No  ruling  was 
requested  and  none  made.  The  counsel  did 
not  himself  o£Fer  to  call  the  persons  named 
or  any  others  for  examination.  These  wit- 
nesses were  all  afterwards  called  by  tbe  state 
in  the  progress  of  the  trial,  and  they  were 
cross-examined.  There  Is  obviously  nothing 
in  this  occurrence  to  lead  to  tbe  exclusion  of 
the  testimony  of  defendant's  statements. 
State  V.  Jacques,  30  R.  I.  678,  585,  76  Atl. 
652.  The  twenty-third  exception  is  over- 
ruled. 

[13]  The  twenty-fifth  exception  Is  to  the 
admission  in  evidence  of  defendant's  state- 
ment to  Judge  Reuckert  when  arraigned.  It 
is  not  necessary  to  consider  this  at  length. 

"Where  the  accused  is  taken  before  a  mag- 
istrate, •  •  •  unless  otherwise  provided  by 
statute,  and  whether  cautioned  or  not,  his  con- 
fession is  admissible  in  evidence  against  him 
unless  •  •  •  ench  confession  was  brought 
about  by  some  inducement  that  renders  the 
confession  untrustworthy  or  has  induced  a  false 
confession."    2  Whart.  Crim.  Ev.  p.  1279. 

There  Is  no  suggestion  of  the  happening  of 
anything  at  the  time  of  arraignment  to  ren- 
der defendant's  statement  inadmissible. 
Wolfe  V.  Commonwealth,  30  Grat  (Va.)  833, 
840;  State  v.  Washing,  36  Wash.  485,  78  Pac 
1019.  The  previous  consideration  of  the  ob- 
jection to  tbe  admission  of  tbe  defendant's 
statements  to  Mr.  Kinnecom  the  night  of  bis 
arrest  made  on  similar  grounds  renders  it 
unnecessary  to  say  more  as  to  this  particu- 
lar exception,  which  is  overruled. 

Tbe  twenty-third  exception  relates  to  the 
testimony  of  Mr.  Kiimecom  only,  and  tbe 
twenty-fifth  to  the  testimony  of  Judge 
Reuckert. 

The  twenty-eighth  exception  was  taken  to 
the  refusal  of  the  court  to  strike  from  the 
record  all  the  testimony  of  all  tbe  witnesses 
for  the  state  in  so  far  as  such  testimony  pur- 
ported to  give  statements  of  the  defendant 
of  the  nature  of  confessions  or  admissions 
on  the  same  ground,  namely,  that  these  al- 
leged confessions  or  admissions  were  not  vol- 
untary. This  exception  covers  not  only  the 
testimony  of  Judge  Reuckert  and  Mr.  Kinne- 
com, but  also  that  of  Inspectors  Abeam  and 
Wolf,  and  large  portions  of  tbe  testimony 
of  Chief  of  Police  Willis  and  of  Domenico 
Conca,  although  to  this  testimony,  apart 
from  that  of  Mr.  Kinnecom  and  that  of 
Judge  Reuckert,  no  objection  was  made 
when  It  was  offered.  The  motion  to  strike 
out  was  made  after  practically  all  of  the  evi- 
dence in  the  case  was  In.  The  additional 
testimony  pertinent  to  this  exception  relates 
to  the  happenings  to  the  defendant,  after  his 
arrest  and  before  the  arrival  of  Mr.  Kinne- 
com at  the  town  ball,  including  in  such  hap- 
penings what  was  said  to  him  or  in  bis  bear- 
ing by  other  persons,  bis  surroundings  when 
locked  in  the  cell,  and  how  these  conditions 
affected  or  Influenced  him.  The  undisputed 
testimony  shows:  That  be  was  questioned 
somewhat  about  Mather's  watch  while  being 
taken  to  the  town  hall.    Questioned  more  at 
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length  as  to  the  whole  affair  after  his  ar- 
Tiral  there  before  being  taken  downstairs  to 
the  cell.  That  on  being  taken  down  he  said, 
"Going  to  leave  me  here?"  On  being  told, 
Tes."  he  said,  "Take  me  npstalrs,  I  will  tell 
yoa  all  about  it"  That  on  being  taken  np- 
stalrs he  said,  "I  don't  know  anything  about 
it."  Whereupon,  after  a  brief  questioning, 
he  was  locked  in  the  cell.  That  be  said 
several  times  in  the  course  of  these  inter- 
views that,  tf  he  could  go  home,  he  would  tell 
all  about  it.  That  he  cried  at  tim^s,  the  tes- 
timony being  conflicting  as  to  extent  of  this 
and  as  to  whether  the  cellroom  was  lighted 
while  he  was  in  the  ceil.  Defendant  him- 
self tells  of  occurrences  and  remarks,  which, 
if  true,  might  tend  to  frighten  him,  and  of 
Us  being  persuaded  by  promises  of  assist- 
ance from  some  of  the  state's  witnesses  to 
make  the  statements  he  did  relative  to  the 
manner  of  Mather's  death.  Upon  these 
points  the  testimony  was  conflicting. 

[U]  Upon  consideration  of  all  the  testimo- 
ny then  in,  pertinent  to  the  question  raised, 
the  Justice  presiding  was  apparently  of  the 
opini<xi  that  on  the  facts  found  by  him  to 
exist  the  statements  of  the  defendant  testi- 
fied to  were  of  a  voluntary  character.  Upon 
tlie  evidence  relative  to  this  question,  as  to 
which  there  was  no  dispute,  we  find  that  the 
testimony  objected  to  was  properly  admissi- 
ble. If,  and  in  so  far,  as  be  considered  the 
conflicting  testimony  in  the  formation  of 
his  opinion,  we  find  no  sufficient  reason  for 
differing  with  his  conclusion.  He  had  the  op- 
portunity of  seeing  and  hearing  the  witness- 
es, as  we  have  not  Relative  to  the  question 
of  a  confession  being  voluntary  or  not  as  af- 
fected by  a  conflict  of  testimony,  in  Com.  v. 
Preece,  140  Mass.  276,  6  N.  E.  404,  the  court 
nys: 

"When  there  is  conflicting  testimony,  the  hu- 
mane practice  in  ttiis  commonwealth  is  for  the 
^dge,  if  be  decides  that  it  is  admissible,  to 
ustract  the  jury  that  they  may  consider  all 
the  evidence,  and  that  they  should  exclude  the 
confession,  if,  upon  the  whole  evidence  in  the 
cage,  they  are  satisfied  that  it  was  not  the  vol- 
untary act  of  the  defendant" 

.  See,  also.  Com.  ▼.  Cuffee,  108  Mass.  285; 
Com.  V.  Bond,  170  Mass.  41,  48  N.  E.  766; 
Burton  v.  State,  107  Ala.  108,  18  South.  284 ; 
8tallln«s  T.  Johnson,  27  Oa.  572,  581,  683. 
The  record  shows  that  the  court  Instructed 
the  Jury  tn  this  manner,  and  that  no  excep- 
tion was  taken  thereto.  Th^ re  was  no  error 
in  denying  the  motion  to  strike  out,  and  the 
twenty-eighth  exception  Is  overruled. 

[IS]  The  twenty-ninth  and  thirty-second 
exceptions  were  taken  to  the  denial  of  sepa- 
rate motions  for  the  direction  of  a  verdict 
in  favor  of  the  defendant.  In  our  opinion 
the  court's  action  on  these  motions  was  cor- 
rect We  think  a  snltable  case  had  been 
presented  for  determination  by  Jury,  and 
that  the  evidence,  if  believed  to  be  true, 
might  properly  leave  no  doubt  of  the  de- 
fendant's guilt  These  exceptions  are  over- 
ruled.   See  Com.  t.  WiUiams,  171  Mass.  461, 


50  N.  E.  1035;  7  Am.  &  Eng.  Encyc.  of  Law, 
863,  864. 

[1 6]  Exception  31  was  taken  to  certain  re- 
marks of  the  court  made  while  discussion 
was  In  progress  as  to  a  question  calling  for 
testimony  concerning  "the  character  or  repu- 
tation of  the  defendant"  While,  of  course, 
it  is  always  incumbent  upon  a  court  onA 
most  of  all  in  the  heat  of  a  trial  when  it  may 
be  annoyed  by  the  persistence  of  zealous 
counsel  in  the  face  of  its  rulings  already 
made,  to  avoid  any  utterance  which  would 
prejudice  a  defendant  with  the  Jury,  the 
words  objected  to  in  this  case  are  not  such 
as  to  require  comment,  inasmuch  as  the  de- 
fendant obtains  a  new  trial  on  other  grounds, 
and  as  there  is  small  probability  of  the  pre- 
cise situation  occurring  again.  The  excep- 
tion is  overruled. 

[17]  The  thirty-third  exception  was  taken 
to  the  refusal  of  the  court  to  charge  the  Ju- 
ry as  follows : 

"The  state  having  produced  no  evidence  that 
the  defendant  possessed  the  discretion  to  judge 
between  right  and  wrong,  and  the  evidence  be- 
ing clear  that  the  defendnnt  was  dull  and  back- 
ward under  the  age  of  14,  you  are  hereby  di- 
rected to  bring  in  a  verdict  of  not  guilty." 

The  defendant  lacked  three  months  of  be- 
ing 14  years  of  age  when  the  crime  was  com- 
mitted. At  14  the  presumpion  of  criminal 
incapacity  wotild  cease.  Obviously  with  a 
boy  of  average  intelligence  at  his  age  on 
February  29th  slight  evidence  might  rebut 
that  presumption.  The  defendant  was  un- 
doubtedly a  backward  boy,  but  he  said  in 
his  cross-examination  that  he  knew  it  was 
wrong  to  kill  another  boy.  We  think  that 
the  evidence  in  this  case  was  sufficient  to 
make  the  question  of  his  capability  to  com- 
mit crime  one  for  the  Jury.  State  v.  Mc- 
Donald, 14  R.  I.  270.  See,  also,  State  v. 
Leamard,  41  Vt  585,  589 ;  State  v.  Guild,  10 
N.  J.  Law,  163,  18  Am.  Dec  404,  416.  This 
exception  is  overruled. 

Exception  S4  lies  to  the  additional  instruc- 
tions given  to  the  Jury  in  response  to  their 
request  after  they  had  been  out  a  considera- 
ble time.  We  have  carefully  read  and  con- 
sidered these  instructions.  Some  members 
of  the  Jury  seemed  confused  as  to  how  they 
should  treat  the  so-called  confessions.  Sev- 
eral spedflc  questions  were  asked  the  court 
by  different  Jurors.  The  additional  instruc- 
tions were  given  in  reply.  We  are  not  pre- 
pared to  say  that  these  instructions  were  ob- 
noxious to  the  charge  of  an  unfair  reference 
to  and  use  of  the  testimony.  They  were  not 
a  complete  charge  in  themselves,  but  were 
obviously  intended  to  be  considered  together 
with  the  original  instructions.  This  excep- 
tion is  overruled. 

The  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, sixteenth,  and  twenty-second  excep- 
tions are  sustained.  All  the  others  are  over- 
ruled and  the  case  is  remitted  to  the  supe* 
rior  court  for  a  new  trial. 
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BUUiABO  et  aL  T.  REDWOOD  UBBART 
et  aL    (No.  4747.) 

(SaprenM  Court  of  Rhode  Island.    July  10, 
1914.) 

1.  TAXATIOIf  (I  891*)   —  IiraCRITAITCC  Tax  — 
PKB805a  LlABtX  —  IntEKTION  OF  TCSTATOB. 

In  the  constmction  of  a  will  aYistg  lega- 
dea  of  personal  property  situated  in  and  sub- 
ject to  the  inheritance  tax  laws  of  another  state 
the  qnestion  whether  such  tax  shall  be  charged 
against  the  legacies  given  or  not  is  one  of  the 
testator's  intent,  in  view  of  all  the  circnm- 
stancps. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1712;   Dec.  Dig.  |  891.*] 

2.  PsoPEBTT  (i  6*)— Srros  or  Pbbsoiiai.  Fbop- 

KBTT. 

Personal  property  has  no  locality,  but  is 
sold,  transmitted,  bequeathed  b^  will,  and  de- 
scendible by  inheritance  according  to  the  law 
of  the  owner's  domicile,  and  not  according  to 
the  law  of  the  situs. 

other  cases, 
Cent.  Dig.  I  3;   Dec.  Dig.  i  ft.*] 

5,  Wjuls  (I  436*)— Pbobatb— PaxauHFTiONB. 

A  testator,  domiciled  in  the  state  of  Rhode 

Islan^  is  presumed  to  have  made  his  will  in 

accorotnce  with  the  existing  laws  of  such  state. 

[E<d.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  U  947-960;    Dec.  Dig.  i  43a*] 

4.  Taxation  (|  880*)  —  Imbkritance  Tax  — 
PsRSONS  Liable— ExECTTTORS  ob  Lsoateks. 
Testatrix  died  domiciled  in  tins  state,  and 
her  will  was  probated  and  her  executors  ap- 
pointed by  a  probate  court  of  thia  state.  She 
left  personal  property  in  Massachusetts,  to  fet 
possession  of  which  her  executors  were  oblig- 
ed to  take  out  ancillary  lettera  testamentary  in 
Massachusetts  and  to  pay  inheritance  taxes  as- 
sessed against  certain  legacies.  Held,  that  as 
the  taxes  were  merely  a  charge  on  the  particu- 
lar property  because  of  the  jurisdiction  of  Mas- 
sachusetts over  it  by  reason  of  its  situs  there- 
in, and  not  on  the  legacies  given  by  the  will, 
and  as  such  fordgn  tax  law  could  not  regulate 
the  exerdse  of  testamentary  power  by  a  domi- 
ciled resident  of  this  state,  the  amount  of  the 
tax  was  not  a  charge  against  the  pecuniary  leg- 
acies, but  a  part  of  the  expenses  of  adminia- 
tration  chargeable  against  the  general  estate. 
[Eid.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  1710;   Dec  Dig.  i  889.*1 

6.  Executors  and  ADinNisTSATORS  (f  84*)— 
Collection  of  Assets. 

It  is  the  ordinary  duty  «f  an  axecntor  or 
administrator  to  collect  and  get  in  the  assets 
of  the  estate. 

[Ed.  Note.^For  other  cases,  see  Bixecutors 
and  Administratora,  Cent  Dig.  f  S23;  Dec. 
Dig.  i  84.*] 

6.  Wills  (|  587*)—"RE8iDTnt"— Extent. 

A  gift  of  a  "residue"  is  subject  to  the 
precedent  claims  upon  the  estate;  it  is  a  gift 
of  what  remains  after  the  debts  and  legadea 
are  paid. 

[Ed.  Note.— For  other  caaea,  aee  Wills,  Cent 
Dig.  H  1279,  1281-1291;  Dec  Dig.  i  687:* 

For  other  definitions,  see  Words  and  Phraa- 
ea,  VOL  7,  pp.  6160-«m ;   voL  8,  p.  7789.] 

Case  Oertifled  from  Soperior  Court,  New- 
port County. 

Proceeding  by  George  B.  Bullard  and  oth- 
ers, executors  of  the  will  of  Mary  E.  W. 
Perry,  deceased,  against  Redwood  Library 
and  others,  for  construction  of  the  will. 
From  a  decree  of  the  probate  conrt  In  favor 
of  defendants,  Ballard  and  others  appeal  to 


the  superior  oooit,  from  wUch  the  case  was 
certified  under  Gen.  Laws  1909,  c.  298,  |  10, 
upon  an  agreed  statement  of  facts.  Papers 
In  the  cause,  with  decision  certified  tbeteon, 
remitted  with  direction  to  mter  a  decree  dl» 
missing  the  a^eal  and  affirming  the  decree 
of  the  probate  court. 

William  MacLeod,  of  Newport,  for  appel- 
lants Sheffield  A  Harvey,  of  Newport,  foi 
appellees. 

JOHNSON,  O.  X  This  Is  an  appeal  from 
a  decree  of  the  probate  court  of  the  town  of 
Middletown  to  the  superior  conrt  of  Newport 
connty,  certified  to  this  conrt  upon  an  agreed 
statement  of  facts. 

The  appdlants  are  ttie  executors  of  the 
will  of  Mai7  E.  W.  Perry,  a  domiciled  resi- 
dent of  BUddletown  in  this  state,  who  died 
December  10,  1910,  and,  the  will  having  been 
duly  proved,  ate  qualified  to  act  as  such  by 
the  decree  of  the  probate  conrt  of  Middle- 
town. 

The  agreed  statement  of  facta  la  as  fol- 
lows: 

"^e  parties  hereto,  having  adveraary  inter- 
ests in  the  construction  of  the  will  of  Mary  K. 
W.  Perry  in  the  within  cau8&  concur  in  stat- 
ing a  special  case  for  the  opmion  of  the  Su- 
preme Court  upon  the  following  agreed  state- 
ment of  facts: 

"(1)  That  Maiy  B.  W.  Peny,  late  of  the  town 
of  Middletown,  deceased,  died  on  the  10th  day 
of  December,  A.  D.  19l0,  leaving  a  last  will  and 
testament  duly  admitted  to  probate  by  the  pro- 
bate court  of  said  town  of  Middletown  (a  copy 
of  which  said  will  ia  hereto  attadied  and  marked 
'Exhibit  A"). 

"(2)  That  in  and  by  said  will  testatrix  left 
certain  legacies  as  follows: 

Redwood     Library,    Newport,    books, 

dock,  and |SO,O0O 

St   Mary's    Church,    So.    Portsmoutli, 

share  in  Redwood  Library,  and....  2,000 

St    Mary's  Church,   rector's  fund 1,000 

Trinity     Church,     Newport     rector's 

fund,  and  sundry  articles  of  furniture  6,000 

Bowdoin  College,  Brunswick,  Me 10,000 

Home  for  Aged  Women,  Bangor,  Me.. .  6,000 
Eastern      Maine     General      Hospital, 

Bangor    4,000 

First  Congregational  Church,  Grove- 
land,  Mass.,  seven-tenths  of  Perry 
Mansion   property,  to  be  used  as  a 

parsonage,    and. 8,000 

Town  of  Oroveland,  land  for  public  park. 

Mary   Bamfield  Davies 1,000 

Mary  Wilkinson  Richardson.. 1,000 

Helen   Robinson   Woodbury 1,000 

Lisa    Carroll 1,000 

Alice    Bullard   Ide 1,000 

Eleanor    May    Baiker 2,000 

Mary  Adams  Willard 2,000 

Edward  F.  Fitzgerald,  gardner 1,100 

Marie  Bemier 500 

George  E.  Bullaid 10,000 

I^uis    Curtis 10,000 

Clark  Burdick 10,000 

August   Carlson. 800 

Jeremiah   Lawton 100 

—the  pecuniary  legades  in  all   amounting  to 

1121,200. 

"(3)  That  the  estate  of  said  Mary  E.  W.  Perry 
was  invested  in  stocks,  bonds,  notes,  and  other 
property  amounting  to  $2,315,964.48,  of  which 
117,330.32  was  within  the  state  of  Rhode  Is 
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land,  and  the  balance  waa  TCithin  the  common- 
wealth of  Massachusetts,  but  that  of  said  bal- 
ance, $135,000  was  represented  by  notes  se- 
emed by  mortgages  upon  Rhode  Island  proper- 
ty, and  $22,000  was  represented  by  bonds  of 
the  cities  of  Providence  and  Woonsocket  in  the 
state  of  Rhode  Island,  though  said  notea  and 
bonds  were  physically  in  Massachusetts. 

"(4)  That  in  order  to  get  possession  of  the 
assets  of  the  estate  within  the  commonwealth 
of  Massachnsetts  the  ezecators  were  obliged 
to  take  ont  ancillary  letters  testamentary  in 
the  probate  conrt  of  Suffolk  county,  Mass.,  and 
in  accordance  with  the  requirements  of  the  in- 
heritance tax  laws  of  Massachusetts  then  in 
force,  to  wit,  St.  1909,  c.  490,  pt  IV,  paid  the 
following  taxes  assessed  against  the  following 
legacies  by  the  commonwealth  of  Massachusetts, 
and  required  to  be  paid  before  the  said  ezec- 
ators could  fain  control  of  the  assets  within 
that  state: 

Redwood   Library $2,500 

St.  Mary's  Church,  So.  Portsmouth....  100 
Trinity  Church,  Newport,  rector's  fund       250 

Bowdoin  College 800 

Home  for  Aged  Women,  Bangor 250 

Eastern  Maine  General  Hospital 200 

laeanor  May  Barker 100 

Mary  Adams  WiUard 100 

Geoige  E.  Bullard 500 

Clark  Burdick 500 

Louis  Curtis 500 

Total  tax  on  pecuniary  legacies..  $5,500 

"(6)  That  the  executors  under  the  provisions 
of  chapt»r  31 S,  |  13.  of  the  General  Laws  filed 
in  the  office  of  the  probata  clerk  of  the  said  town 
a  statement  setting  out  the  names  of  the  leg- 
atees and  the  amounts  to  be  paid  to  each  leg- 
atee, and  in  computing  the  amounts  to  be  paid 
to  wch  legatee  the  executors  deducted  in  each 
case  an  amount  equal  to  the  inheritance  tax 
paid  to  the  commonwealth  of  Massachnsetts  (a 
copy  of  which  said  statement  is  hereto  attached 
and  marked  'Exliibit  B'). 

"(6)  That  by  a  decree  of  said  court  entered 
May  19,  1913,  said  statement  was  amended  by 
not  allowing  the  deduction  of  the  amount  in 
each  case  of  the  Massachnsetts  inheritance  ta^ 
and  said  ezecntors  were  ordered  to  pay  said 
legacies  in  full  as  appears  by  the  decree  herein, 
from  which  decree  the  executors,  the  appellants, 
appealed  to  the  superior  court  for  the  reasons 
stated  in  their  reasons  of  appeal  filed  in  this 
canse. 

"{7)  That  the  said  Mary  B.  W.  Perry  was 
at  the  time  of  her  death  a  resident  of  the  town 
of  Middletown  and  state  of  Rhode  Island. 

"Upon  the  foregoing  agreed  statement  of  facts 
the  parties  hereto  concur  in  stating  the  follow- 
ing qnestion  in  issue: 

"Inasmuch  as  the  will  of  Mary  B.  W.  Perry 
gave  the  pecuniary  legacies  to  the  legatees  as 
hereinbefore  stated  without  specifically  exempt- 
ing the  legatees  from  any  deductions,  which  of 
the  two  following  contentions  is  correct? 

"I.  The  executors  contend  that  the  statement 
as  originally  filed  should  be  allowed,  and  that 
the  inheritance  tax  assessed  by  the  common- 
wealth of  Massachnsetts  against  the  legacies  giv- 
en to  the  respective  legatees  should  be  a  charge 
against  the  legatees,  and  deducted  from  their 
legacies  before  payment  to  reimburse  the  estate 
for  the  amount  advanced  for  their  taxes. 

"II.  The  appellees  contend  that  the  state- 
ment allowed  by  the  probate  court  of  Middle- 
town  should  be  confirmed,  and  that  the  inherit- 
ance taxes  paid  to  Massachusetts  are  part  of 
the  expenses  of  administration  incurred  in  ob- 
taining the  assets  of  the  estate,  and  that  inas- 
mnch  as  tiie  distribution  of  the  estate  should 
be  made  by  the  laws  of  the  state  of  Rhode  Is- 
land of  which  the  testatrix  was  a  domiciled 
resident  at  the  time  of  her  death,  the  executors 
have  no  right  to  deduct  any  amounts  paid  for 


foreign  inheritance  taxes  from  the  legacies  pay- 
able to  the  respective  legatees." 

[1]  In  the  construction  of  this,  as  In  any 
otber  will,  the  primary  question  Is,  In  view 
of  all  the  circumstances,  one  of  intent.  The 
general  principle  of  law  is,  tf  possible,  to  as- 
certain and  give  effect  to  that  Intent  Board- 
man  Pet.,  16  R.  I.  131,  13  Atl.  84. 

[2]  The  testatrix,  at  the  time  of  her  death, 
was  a  resident  of  this  state.  As  is  said  in 
Eldman  v.  Martinez,  184  U.  S.  578,  581,  22 
Sup.  Ct  615,  616  (46  L.  Ed.  697),  in  dlscnss- 
Ing  the  rights  of  a  foreign  state  to  tax  the 
personal  property  of  nonresidents: 

"It  is  still  the  law  that  personal  property  is 
sold,  transmitted,  bequeathed  by  will,  and  is 
descendible  by  inheritance  according  to  the  law 
of  the  domicile,  and  not  by  that  of  its  situs." 

In  Cross  v.  United  States  Trust  Co.,  131 
N.  X.  330,  30  N.  E.  125,  15  L.  R.  A.  606,  27 
Am.  St.  Rep.  597,  the  court  said: 

"It  is  a  general  and  universal  rule  that  pez^ 
aonal  property  has  no  locality.  It  is  subject  to 
the  law  of  the  owner's  domicile,  as  well  in  re- 
spect to  a  disposition  of  it  by  act  inter  vivos 
as  to  its  transmission  by  last  will  and  testa- 
ment, and  by  succession  upon  the  owner  dying 
intestate." 

In  Fellows  y.  Miner,  119  Mass.  641,  644, 
Gray,  O.  J.,  says: 

"But,  the  testator's  domicile  being  in  this 
commonwealth,  the  question  of  the  validity  of 
his  disposition  of  his  personal  property,  though 
to  be  executed  elsewhere,  is  to  be  determined  by 
the  law  of  Massachusetts." 

[3]  The  testatrix  is  presumed  to  have  made 
her  win  In  accordance  with  the  existing 
laws  of  this  state.  Missionary  Society  v. 
Pell,  14  R.  I.  456. 

[4-(]  In  Kingsbury  t.  Bazeley,  76  N.  H.  13, 
70  Aa  916,  139  Am.  St  Rep.  664,  20  Ann. 
Cas.  1356,  the  court  said: 

"In  a  gift  of  a  pecuniary  legacy  of  a  certain 
amonnt,  the  apparent  intention  is  to  benefit  the 
legatee  to  the  full  amonnt  named.  If  such  will 
is  to  be  administered  by  the  law  of  a  Jurisdic- 
tion imposing  no  Inheritance  tax,  or  none  upon 
the  class  to  which  the  legatee  belongs,  the  pur- 
pose to  transmit  the  full  amount  to  such  lega- 
tee would  seem  clear  when  the  will  is  read  in 
the  light  of  the  law  by  which  it  is  to  be  given 
effect  The  conclusion  that  a  less  sum  waa  in- 
tended, because  at  the  time  of  the  testator's 
death  some  portion  of  his  property  happened  to 
be  within  a  jurisdiction  imposing  a  tax  upon 
such  a  transfer,  seems  strange  and  Illogical." 

In  Re  Hartmann's  Estate,  70  N.  J.  Eq.  664, 
667,  62  Atl.  560,  562,  the  court,  in  discussing 
the  right  both  of  the  state  of  the  domicile  and 
the  state  where  the  property  is  located,  says: 

"The  great  weight  of  authority  favors  the 
principle  •  •  •  that  as  to  personal  property 
its  situs,  for  the  purpose  of  a  succession  tax.  Is 
the  domicile  of  the  decedent,  and  the  right  to 
its  imposition  is  not  affected  by  the  statute  of 
a  fore^  state,  which  subjects  to  similar  taxa- 
tion such  i>ortion  of  the  personal  estate  of  any 
nonresident  testator  as  he  may  take  and  leave 
there  for  safekeeping,  or  until  it  should  suit  his 
convenience  to  carry  it  away." 

If  it  be  true  that  such  taxation  by  a  for- 
eign state  is  immaterial  when  the  law  of  the 
state  of  the  domicile  also  imposes  such  a 
tax,  it  must  be  equally  true  when  the  state 
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of  the  domidle  has  no  statute  Imposing  sach 
a  tax. 

In  Callahan  v.  Woodbridge,  171  Mass.  S95, 
59T,  51  N.  B.  176,  177,  the  court  says: 

"The  legal  right  of  the  Legisbtare  to  make 
sncb  a  prorision  in  regard  to  the  property  of 
a  nonresident  owner  rests  npon  the  fact  that ; 
the  property  is  within  the  state,  and  subject  to 
its  jarisdiction.    •    •    •    It  covers  the  proper- 
ty within  the  jarisdiction.    A  ground  for  its  ex- ' 
ercise  is  that  the  property  has  the  protection  of ! 
oar  laws,  and  that  onr  laws  are  involved  for  the  | 
administratiun  of  it  when  a  change  of  owner- 
ship is  to  be  effected." 

As  Is  stated  in  Kingsbtiry  r.  Bazeley,  su- 
pra: 

"As  the  foreign  tax  depends  npon  the  juris- 
diction over  the  property,  and  is  not  sustain- 
able as  a  regulation  of  the  exercise  of  testa- 
mentary power  by  a  citizen  of  another  state, 
it  follows  that  the  tax  is  merely  a  charge  upon 
the  particular  property,  and  not  npon  pecuniary 
legacies  given  by  the  will." 

The  only  reason  therefore  for  the  execu- 
tors paying  the  tax  was  the  necessity  of 
getting  control  of  the  property.  Under  the 
common  law  such  a  charge  was  proper  as  an 
exi>ense  of  administration. 

In  Perry  ▼.  Meadowcroft,  4  Bear.  204, 
the  executors  had  incurred  costs,  charges, 
and  expenses  in  getting  in  some  costs  due  to 
the  testator,  and  which  bad  been  specifically 
bequeathed.  The  executors  presented  a  peti- 
tion for  reference  to  Inquire  whether  they 
had  properly  Incurred  any  costs,  charges,  and 
expenses  in  respect  of  these  matters;  and 
the  question  was  whether  these  expenses 
ought  to  be  borne  by  the  general  estate,  or  by 
the  specific  legatee  out  of  his  legacy.  The 
Master  of  the  Rolls  said: 

"I  consider  It  part  of  the  duty  of  the  execu- 
tors to  ?et  in  all  the  testator's  estHte,  whether 
specifically  bequeathed  or  otherwise:  and  I 
know  of  no  instance  in  which  the  expenses  have 
not  been  paid  out  of  the  general  estate,  as  part 
of  the  expenses  of  administration." 

It  Is  the  ordinary  duty  of  an  executor  or 
administrator  to  collect  and  get  In  the  assets 
of  the  estate.  Grinnell  v.  Baker,  17  R.  I.  41, 
49,  20  Atl.  8,  23  Atl.  Oil ;  Hendrick  v.  Pro- 
bate Court,  25  B.  I.  361,  368,  55  Atl.  881.  The 
gift  of  a  residue  Is  subject  to  the  precedent 
claims  upon  the  estate.  It  Is  a  gift  of  what 
remains  after  the  debts  and  legacies  are  paid. 
Petition  of  Mathewson,  12  R.  I.  145 ;  Ntcker- 
son  V.  Bragg,  21  R.  I.  296,  298,  43  Atl.  539. 

The  only  case  directly  in  point  upon  the 
question  presented  that  has  come  to  our  at- 
tention Is  Kingsbury  v.  Bazeley,  75  N.  H. 
13,  70  Atl.  916,  139  Am.  St.  Rep.  664,  20  Ann. 
Cas.  1355,  supra.  That  case  covers  practical- 
ly the  same  question  as  here.  There  the 
testatrix  was  a  domiciled  resident  of  New 
Hampshire,  which  had  a  5  per  cent  collater- 
al Inheritance  tax.    The  will  provided: 

"And  I  further  direct  that  my  executors  pay 
from  my  estate  any  and  all  mheritance  and 
succession  taxes  that  may  become  due  upon 
any  leencies  given  by  this  will  to  individuals,  so 
that  said  legatees  may  be  benefited  to  the  full 
amount  of  their  respective  legacies." 

Part  of  the  estate  was  money  or  personal 
property  In  Massachusetts  which  It  was  nec- 


essary to  get  In  order  to  pay  the  legacies, 
and  upon  wtilch  there  was  a  tax  of  5  per  cent 
The  question  arose  as  to  whether  this  tax 
was  to  be  deducted  from  a  pecuniary  legacy 
(which  was  not  given  to  an  individual  and 
did  not  come  within  the  provisions  of  the  will 
as  to  payment  of  inheritance  taxes),  or 
whether  it  was  a  proper  charge  against  the 
estate.  The  court,  on  the  ground  that  this 
matter  was  regulated  purely  on  the  basis  of 
the  domicile  of  the  testator,  held  tliat  the 
amount  could  not  be  deducted  from  the  lega- 
cies. At  page  17  of  75  N.  H,  at  page  918  of 
70  Aa  (139  Am.  St  Rep.  664,  20  Ann.  Cas. 
1355),  the  court,  Parsons,  C.  J.,  says: 

"In  a  gift  of  a  pecuniary  legacy  of  a  certain 
amount,  the  apparent  intention  is  to  benefit  the 
legatee  to  the  full  amount  named.  If  such  will 
is  to  be  administered  by  the  law  of  a  jurisdic- 
tion imposing  no  inheritance  tax,  or  none  upon 
the  class  to  which  the  legatee  belongs,  the  pur- 
nose  to  transmit  the  full  amount  to  such  legatee 
would  seem  clear,  when  the  will  is  read  in  the 
light  of  the  law  b^  which  it  is  to  be  given  ef- 
fect. The  conclusion  that  a  less  sum  was  in- 
tended, because  at  the  time  of  the  testator's 
death  some  portion  of  his  property  happened  to 
be  within  a  jurisdiction  imposing  a  tax  upon 
such  a  transfer,  seems  strained  and  illogical. 
The  sole  ground  upon  which  the  collection  of 
such  tax  by  the  state  of  the  locus  of  the  prop- 
erty, when  different  from  that  of  the  testator's 
domicile,  can  be  sustained  is  the  jurisdiction 
over  the  property  which  is  given  by  its  situs. 
Gardiner  v.  Carter,  74  N.  H.  507.  69  Atl.  939 ; 
Callnhan  v.  Woodbridire,  171  Mass.  595,  597, 
51  N.  E.  176.  To  hold  that  the  effect  of  the 
foreign  law  is  to  reduce  the  legacy  given  by  the 
will  construed  in  accordance  with  the  law  of 
the  testator's  domicile  is  to  permit  the  foreign 
law  to  regulate  the  te.«tamentary  capacity  of  a 
citizen  of  this  state.  But  the  foreign  law  can- 
not extend  beyond  the  jurisdiction  which  creat- 
ed it.  If  the  rights  in  controversy  depend  upon 
the  foreign  law,  those  rights  are  determined  in 
accordance  with  that  law.  MacDonald  v.  Rail- 
way, 71  N.  H.  448,  52  Afl.  982,  59  L.  R.  A. 
448,  93  Am.  St  Rep.  550.  But  when  the  right 
involved  depends,  not  upon  the  foreign  law,  put 
upon  that  of  the  forum,  the  foreign  law  is  im- 
material and  incompetent  upon  the  question  at 
issne.  'It  is  obvious  that  the  state  has  no  ju- 
risdiction over  a  right  of  succession  which  ac- 
crues under  the  law  of  the  foreign  state.  That 
is  something  in  which  this  state  has  no  interest, 
and  with  which  it  is  not  concerned.'  In  re 
Bronson,  150  N.  Y.  1,  8,  44  N.  E.  707,  34  L.  R, 
A.  238,  55  Am.  St.  Rep.  632. 

"As  the  foreign  tax  depends  upon  the  juris- 
diction over  the  property,  and  is  not  sustain* 
able  as  a  regulation  of  the  exercise  of  testa- 
mentary power  by  the  citizen  of  another  state, 
it  follows  that  the  tax  is  merely  a  charge  upon 
the  particular  property,  and  not  upon  pecuniary 
legacies  given  by  the  will.  That  the  foreign 
state  may  regulate  the  amount  of  the  imposition 
made  by  it,  or  determine  whether  it  will  moke 
any  at  all,  by  the  character  of  the  legacies  giw 
en  by  the  wUl,  is  immaterial.  Having  jurisdic- 
tion over  the  property,  it  is  for  such  state  alone 
to  determine  upon  what  basis  it  will  exact  pay- 
ment. While  in  giving  effect  to  a  foreign  will 
courts  are  governed  by  the  law  of  the  testator's 
domicile,  it  has  never  been  held  that  in  the  ad- 
ministration of  an  estate  the  courts  of  the  tes- 
tator's domicile  would  be  governed  by  the  law 
of  the  situs  of  personal  property.  'The  estate 
within  the  control  of  the  court  is  to  be  admin- 
istered according  to  the  law  of  the  state.  The 
property  to  be  administered  embraces  all  that 
was  originally  within  the  state,  or  that  the  ex- 
ecutor has  been  able  to  find  elsewhere  and  bring 
here.     Whatever  sums   the  executor   may   be 
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obliged  to  pay  to  bring  the  property  within  the 
state  merely  reduce  the  amount  within  the  con- 
trol of  the  court." 

Tlie  reasoning  of  this  case  commends  itself 
to  as  as  sound,  convincing,  and  applicable 
to  the  case  at  bar. 

Williams  V.  HerriclJ,  18  R.  I.  120,  25  Att. 
1099,  cited  by  appellants,  Is  not  in  point  In 
that  case  a  testator  gave  all  bis  estate,  after 
tile  payment  of  .debts  and  funeral  expenses, 
to  bis  widow  tor  life  with  remainder  over. 
Upon  tbe  question  of  the  settlement  of  the 
account  of  the  administrator,  the  court  said: 

"Although  the  taxes  are  payable  out  of  the 
income,  yet  inasmuch  as  the  property  of  the  es- 
tate is  assessable  by  statute  to  the  administra- 
tor (Pub.  Stat.  R.  I.  chap.  42,  §§  12,  13),  we 
think  that  tbe  taxes  are  properly  charged  in  the 
administrator's  account.  When  the  mcome  is 
paid  to  Mrs.  Olney  it  will  devolve  upon  the  ad- 
ministrator to  see  that  the  taxes  and  any  other 
expense  payable  out  of  income  are  properly  de- 
ducted from  the  income  so  paid  to  her." 

Appellants  also  cite  Fitzgerald  v.  R.  I. 
Hospital  Trust  Co.,  Trustee,  et  al.,  24  R.  I. 
S9,  52  AtL  814.  In  this  case  a  fund  was  be- 
queathed in  trust  to  pay  over  the  Income  less 
charges  to  Fitzgerald,  and  upon  his  decease 
the  principal  of  the  trust  fund  was  to  be  dis- 
posed of  as  part  of  the  residue  of  the  estate. 
War  Rerenue  Act,  June  13,  1898,  c.  448,  30 
StaL  464  CU.  S.  Comp.  St  1901,  p.  2307)  in 
section  29,  made  subject  to  a  tax  any  person 
having  in  ciiarge  or  trust  any  legacy  "where 
the  whole  amount  of  such  personal  property 
•  •  •  shall  exceed  the  sum  of  ten  thou- 
sand dollars  •  •  •  passing  after  the  pas- 
sage of  this  act"    The  court  said: 

"The  main  question  raised  by  the  pleadings  in 
the  case  at  bar,  as  we  understand  them,  is,  who, 
for  the  puipose  of  the  payment  of  said  tax,  as- 
sessed, as.it  confessedly  was,  upon  and  in  re- 
spect of  the  life  estate  only,  is  to  be  regarded 
as  the  legatee,  the  complainant,  the  life  tenant, 
or  the  respondents,  who  are  the  present  liying 
representatives  of  the  contingent  remainder- 
men ?  We  think  it  is  clear  that  but  one  answer 
ca.n  properly  be  given  to  this  question,  namely, 
the  life  tenant  of  said  fund,  who  is  the  complain- 
ant in  this  case." 

The  court  also  cites  Act  of  Congress  March 
2,  1901,  c.  806,  i  10,  31  Stat  946  (U.  S.  Comp. 
St.  1901,  p.  2307),  which  amends  said  act  of 
Jane  13,  1898,  and  which  contains  the  pro- 
vision that: 

"Any  tax  paid  under  tbe  provisions  of  sec- 
tioDa  twenty-nine  and  thirty,  shall  be  deducted 
from  the  particular  legacy  or  distributive  share 
on  account  of  which  the  same  is  charged." 

Counsel  for  the  appellants  also  cite  God- 
daxd  ▼.  Goddard,  9  R.  I.  293.  In  this  case  it 
appeared  from  the  agreed  statement  of  facts 
tliat  Thomas  P.  Ives  deceased  leaving  a  last 
-will  and  testament,  duly  admitted  to  probate, 
•w-hereby  he  devised  all  his  shares  in  the  capi- 
tal stock  of  the  Lonsdale  Company,  a  corpo- 
ration, to  three  cousins,  of  whom  the  defend- 
ant 'was  one,  and  to  the  survivor  of  them, 
Rbare  and  share  alilie.  His  executors  paid 
taxes  upon  these  shares  to  tbe  United 
States,  and  tills  suit  was  brought  to  deter- 
mine the  question  whether  said  legacy  taxes 
properly  chargeable  to  the  shares  In 
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the  capital  stock  6f  the  Ldnsdale  Company, 
or  to  the  defendant.  The  statute,  approved 
July  1,  1862  (12  TJ.  S.  Stat  at  Large,  486,  c, 
119,  I  112),  provided  for  receipts  to  be  given 
by  the  collector  or  deputy  collector,  upon 
payment  of  the  duty  or  tax,  which  shall  be 
sufficient  evidence  to  entitle  the  person  who 
paid  such  duty  or  tax,  as  having  taken  tbe 
burden  or  trust  of  administering  the  estate, 
"to  be  allowed  for  such  payment  by  the  per- 
son or  persons  entitled  to  the  benefldal  Inter- 
est in  respect  of  which  such  tax  or  duty  was 
paid."  The  statute  of  1862  was  superseded 
by  a  statute  approved  June  30, 1864,  c.  173, 13 
Stat.  223  (being  the  statute  under  which  the 
duty  In  question  Is  claimed  to  have  been 
paid),  in  wUch  the  provision  above  quoted  is 
omitted.  An  amendatory  statute,  approved 
July  13,  1866,  c.  184,  14  Stat  98,  provides 
that  any  tax  paid  under  tbe  provisions  of 
the  statute  of  1864,  relating  to  this  subject, 
"shall  be  deducted  from  the  particular  lega- 
cy or  distributive  share  in  account  of  which 
the  same  Is  charged."  The  court  said  (page 
297  of  9  R.  I.): 

"The  defendant  finds  in  the  omission  from 
the  statute  of  1864  of  the  words  above  quoted 
from  the  statute  of  1862,  and  in  the  amend- 
ment of  1866,  grounds  for  an  argument,  that 
under  the  statute  of  1864,  as  it  existed  prior  to 
the  amendment  of  1866,  the  legacy  duties  were 
a  charge  upon  the  estate  at  large,  and  payable 
out  of  the  residue.  But  we  think  the  omission 
and  the  amendment  permit  no  sufficient  war- 
rant for  such  a  construction.  The  omitted  pro- 
vision relates  to  the  credit  to  be  given  to  the 
receipt  of  the  collector  or  deputy  collector  as 
evidence  in  the  settlement  of  the  estate,  and  only 
incidentally,  as  it  were,  indicates  that  the  du- 
ties are  chargeable  to  tbe  persons  entitled  to 
the  beneficial  interest  in  respect  of  which  they 
were  paid,  significantly  differing,  in  this  re- 
spect, from  the  amendatory  provision  of  the 
statute  of  1866.  We  see  no  reason  for  suppos- 
ing that  the  language  referred  to  was  omitted 
from  the  statute  of  1864,  in  any  other  view  than 
because  it  was  supposed  to  be  superfluous  or  un- 
desirable for  the  purpose  for  which  it  was  orig- 
inally introduced.  We  think  that  under  the 
statute  of  1864,  notwithstanding  the  omission, 
the  duties  paid  in  respect  of  any  particular  lega- 
cies are,  as  between  the  executor  and  the  lega- 
tees, in  the  settlement  of  the  estate,  to  he  de- 
ducted from  the  legacies  in  respect  of  which 
they  have  been  paid,  or  charged  to  the  legatees, 
respectively,  who  are  entitled  to  such  legacies, 
and  that  the  amendment  of  1866  was  simply 
declaratory,  being  designed  to  obviate  any  doubt 
or  question  is  regard  to  the  construction." 

In  this  case  the  tax  was  imposed  by  a  stat- 
ute of  the  United  States.  It  is  not  to  be 
doubted  that  the  United  States  has  power  to 
impose  a  tax  upon  legacies,  given  by  a  domi- 
ciled inhabitant  in  any  state  or  territory,  and 
to  provide  that  the  tax  shall  be  deducted 
from  the  particular  legacy  or  distributive 
share  on  account  of  wtiich  the  same  is  charg- 
ed. This  is  a  very  different  matter  from  the 
imposition  by  the  statute  of  one  state  of  a 
tax  upon  a  legacy  given  under  the  laws  of  a 
sister  state,  l>y  the  will  of  a  domiciled  in- 
habitant of  said  sister  state.  In  such  case 
the  statute  has  effect  only  because  certain 
property  of  the  testator  happens,  at  the  time 
of  bis  death,  to  be^  not  within  the  state  of  hia 
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domicile,  bnt  within  tb»  state  whose  statute 
imposes  the  tax. 

The  tax  Imposed  by  the  Massachnsetts 
statute  depends  entirely  npon  the  Jurisdic- 
tion over  the  property  by  reason  of  Its  situs 
within  that  state.  Said  statute  cannot  regu- 
late the  exercise  of  testamentary  power  by 
a  domiciled  inhabitant  of  another  state.  The 
tax,  therefore,  is  simply  a  charge  upon  the 
particular  property  within  the  jurisdiction  of 
the  state  whose  statute  imposes  the  tax. 
That  the  state  where  the  property  is  situated 
can  regulate  the  amount  of  the  tax  to  be  im- 
posed by  the  character  of  the  gifts  made  by 
the  will  Is  immaterial.  Its  statute  has  no  ex- 
traterritorial power,  and  cannot  regulate 
the  administration  of  the  estate  and  the  dis- 
tribution of  the  property  In  the  state  of  the 
testator's  domicile. 

Our  decision  l8  that  the  amount  paid  by 
the  executors  on  account  of  the  inheritance 
tax  Imposed  by  the  Massachusetts  law,  in 
order  to  get  possession  of  the  assets  of  the 
estate,  cannot  be  deducted  by  the  executors 
from  the  amount  of  the  pecuniary  legacies  be- 
queathed by  the  testatrix,  but  that  the  same 
is  a  proper  expense  of  administration,  neces- 
sarily Incurred  by  the  executors  in  the  per- 
formance of  their  duty  in  collecting  and  get- 
ting In  the  property  belonging  to  the  estate. 

The  papers  in  the  cause,  with  our  decision 
certified  thereon,  are  sent  back  to  the  supe- 
rior court  for  Newport  connty,  with  direction 
to  enter  a  decree  dismissing  the  appeal  and 
confirming  the  decree  of  the  probate  court. 

CR  B.  L  2») 

C2ALLAN  y.  PECK,  Town  Treasurer. 
(No.  4782.) 

(Supreme  Conrt  of  Rhode  Island.    July  10, 
1914.) 

1.  Municipal  (Torpobationb  f§  374*)— Pub- 
lic    IMPBOVEUENIS— CONTBACTS  —  REKEOIEB 

o»  CoNTBACTOE— Evidence. 

In  an  action  against  a  town  treasurer  for 
work  and  damages  caused  by  the  underdrain, 
with  which  plaintiff  contracted  to  make  a  con- 
nection, being  stopped  np  and  letting  out  large 
quantities  of  water  when  tapped,  a  question  as 
to  what  course  plaintiff  recommended  with  ref- 
erence to  the  drain  he  was  iustalling  was  prop- 
erly excluded,  and  his  evidence  confined'  to  show- 
ing that  the  town's  plans  were  improper. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
CorporaUons,  Cent  Dig.  ff  00S>  910 ;  Dec.  Dig. 

2.  Trial  (|  46*)— Exolubioh  of  Btidbncb— 
Offer  or  PBoor. 

An  exception  to  the  exclusion  of  a  question 
will  not  avail  because  the  answer  would  have 
shown  a  certain  fact,  where  no  offer  of  proof 
thereof  was  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cient. 
Dig.  {{  110-114;    Dec.  Dig.  i  45.*] 

8.  Municipal  Cobpobations  (|  360*)— Pub- 
lic  IMPBOVKUENTS  —  OONIBACTS  —  EXTBA 

Work. 

Under  a  contract  with  a  town  to  lay  sew- 
ers in  accordance  with  the  plans  and  directions 
made  and  "to  be  made,"  and  that  "new  work 
shall  be  added  when  necessary,  to  leave  all  in 


good  working  order,"  and  be  paid  for  as  extra 
work  if  so  decided  by  the  engineer,  where  240 
additional  feet  of  underdrain  was  found  nec- 
essary to  Join  the  new  work  to  the  old  and  or- 
dered constructed  at  the  game  rate,  additional 
work  and  damage  caused  by  the  stoppage  of  the 
old  drain  and  its  overflowing  the  new  work 
when  tapped  were  extras  within  the  contract, 
and  had  to  be  allowed  by  the  engineer  to  be  r^ 
coverable. 

[Ed.  Note. — For  other  cases,  see  Muni^al 
Corporations,  Cent  Dig.  Sf  802,  892  Vi ;  Dec 
Dig.  i  360.*]  -e      ,  v^-, 

4.  Municipal  Cobpobations  (|  360*)— Pub- 
lic lUPBOVEUKNTB  —  CONIBAOTS  —  ElXTBA 
WOBK. 

Where  one  who  contracted  with  a  town  to 
lay  sewers  and  add  new  work  to  existing  work 
when  necessary  was  ordered  to  construct  an  ad- 
ditional underdrain  necessary  to  connect  with 
the  old  work,  the  construction  of  the  addition- 
al drain  amounted  merely  to  a  modification  of 
the  original  contract  or  a  new  contract  on  the 
same  terms,  and  work  performed  thereon  had 
to  be  allowed  for  by  the  engineer  as  extra  work, 
as  provided  by  the  original  contract ;  the  pay- 
ments for  the  additional  drain  having  been  made 
at  the  same  rate  and  in  accordance  with  the 
same  routine  as  under  the  original  contract  and 
the  parties  having  treated  the  additional  work 
the  same  as  that  performed  under  the  original 
contract  by  deferring  to  the  engineer's  super- 
vision, etc. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  it  ^2,  892  )i ;  Dec 
Dig.  i  360.*] 

6.  Municipal  Cobpobations  (|  860*)— Pub- 
lic   IMFBOVBIIENIS  —  CONTBAOXB  —  BXTBA 

Wobk. 

One  who  agreed  to  lay  an  underdrain  for 
a  town  for  a  certain  price  was  entitled  to  no  fur- 
ther compensation  tor  work  incident  thereto, 
even  If  such  work  was  much  more  than  he  an- 
ticipated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  892,  892Vi  ;  Dec. 
Dig.  t  360.*] 

6.  Municipal  Cobpobations  (§  360*)— Pub- 
lic lUPBOVKMENTS  —  CONTBACTS  —  BXTBA 
WOBK. 

■One  who  laid  sewers  and  nnderdrains  for 
a  town,  under  a  contract  dearljr  providing  for 
what  and  how  he  should  be  paid,  was  stnctly 
limited  thereby,  and  could  not  recover  for  pump- 
ing, etc.,  caused  by  overflow,  where  the  con- 
tract provided  that  he  should  do  all  pumping, 
etc.,  and  that  for  all  work  and  materials  and 
all  loss  or  damage  he  should  receive  only  a 
stated  sum. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  892,  892  H  ;    Dec.  ' 

Dig.  {  360.*]  I 

7.  Municipal  Cobpobations  (f  360*)— Pub-  i 
uc  impboveuents  —  oontbacts  —  bxtba  ' 
Work. 

One  who  contracted  to  lay  sewers  for  m. 
town  could  not  recover  for  overflow  from  an  old 
underdrain  to  which  connection  was  being  made, 
because  of  representations  that  it  was  a  work- 
ing drain,  woereas  it  was  stopped  up,  where 
the  contract  required  him  to  do  all  pumping, 
and  to  accept  a  certain  sum  for  all  work  and 
material,  and  all  loss  or  damage. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  892,  892^;  Dec 
Dig.  §  360.*] 

8.  Municipal  Corporations  (l  360*)— Pub- 
lic  IMPBOVBMENTB  —  CONTBACTB  —  EXTRA 

Work. 

No  recovery  could  be  had  for  extra  work 
nnder  a  contract  with  a  town  for  the  conatruc- 
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tion  of  sewen,  wtAont  n.  written  order  from 
the  engineer  as  required  by  the  contract,  which 
proTision  the  engineer  conld  no  more  waive 
than  any  other  provision  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Municinal 
CorporationB,  Cent.  Dig.  ii  892,  892% ;  Dec. 
Dig.  i  360.*] 

».  MtmlCIPAl,  COBFORATIOMa    (J   360*)— PUB- 

uc  illpbotkmxntb  —  cortracts  —  extba 

Work. 

Knowledge  that  unlooked  for  work  was  be- 
ing done  by  one  who  contracted  to  lay  sewers 
for  a  town  did  not  create  a  promise  to  pay 
tiierefor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  ^2,  892  Vi;  Dec. 
Dig.  i  360.  •! 

10.  HtrnioiPAi,  Oobfobationb  (J  360*)— Ptrs- 

UO    IMFBOTBIOEHTS  —   CONTBACTB  —  SlSTKA 
WOBK. 

A  daim  for  extra  work  under  a  contract 
to  lay  sewers  for  a  town,  even  if  proper  and  the 
eni^eer'a  written  allowance  thereof  had  been 
waived,  was  subject  to  the  conditions  of  the 
contract,  which  provided  that  the  contractor 
abonld  not  be  entitled  to  payment  except  in  the 
manner  therein  set  fortli. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  892,  892%;  Dec. 
Di«.  i  360.*y 

U.  MUHICIPAL  COBFOBATIONS  (i  364*)— PUB- 

I.IO    iMPBOTsicBNTB— Contracts— MoDiinoA- 

XIOH. 

The  laying  of  an  additional  underdrain  to 
connect  that  being  laid  for  a  town  with  the  ez- 
iatxng  drains,  by  order  of  the  commissioners  fix- 
ing the  price,  was  a  modification  or  extension 
of  the  contract,  which  provided  that  additional 
work  should  be  done  when  necessary  to  put  the 
system  in  working  order,  though  it  provided 
that  the  engineer  should  order  the  same  and  fix 
the  price,  as  it  was  ordered  by  the'  commission- 
ers who  ma^  have  consulted  the  engineer  in  fix- 
ing the  price,  and  anyhow  they  could  waive 
socli  proviaions. 

[EkL  Note.— For  other  cases,  see  Munidpal 
Co^rations,  Cent  Dig.  U  886,  887 ;  Dec.  Dig. 

12.  MmnciPAi.  CoBPOBATioNa  (|  860*)— Pxtb- 

UC    iMFBOVEMEHXa  —   COWTBACTS  —  EXTBA 
TVOBK. 

Tbe  constmction  of  an  additional  under- 
drain to  connect  that  being  laid  for  a  town  with 
the  old  drains  was  not  outside  of  tbe  contract, 
which  provided  that  additional  work  should  be 
done  when  necessary,  to  be  paid  for  as  extra 
^work,  because  it  was  not  an  incidental  change 
nuule  necessary  during  the  progress  of  the 
work  ;  it  having  been  supposed  that  such  drain 
■waa  already  in  the  ground,  and  its  absence  only 
beang  discovered  after  the  work  was  begun. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  SS2,  882%;  Dec. 
Dig.  f  360.*] 

13.  MCmCIPAI,  GOBFOBATIONB  (I  360*)— Pub- 
laC  iKFBOVKlaRTB  —  CONTBAOTB  —  BZTBA 
^MTOBK. 

A  provision  in  a  contract  with  a  town  for 
tbe  construction  of  sewers  that  the  engineer 
coaM  correct  any  errors  or  omissions  when  nec- 
I  sum  J  to  the  proper  fulfillment  of  the  plans, 
autbotized  the  ordering  of  an  additional  under- 
drain where  it  was  supposed  a  connection  could 
be  made  with  the  existing  drains  at  a  certain 
noixit,  but  it  was  found  necessary  to  go  240  feet 
iartber. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  802,  802%;  Dec. 
Dir-  I  360.*] 


14.  MTJNICrPAI,  COBFOBATIORS  (|  354*)— PUB- 
LIO     IlfPBOVXMKNTS— COKTBACTB— MlSBBFBX- 

SENTATiON- Rescission. 

While  one  could  rescind  his  contract  to  con- 
stmct  sewers  for  a  town  and  sue  on  a  quantum 
meruit  or  ratify  the  contract  and  sue  in  deceit 
for  damages,  if  there  had  been  a  fraudulent  rep- 
resentation that  the  old  underdrain  which  over- 
flowed the  new  work  when  it  was  tapped  was 
a  working  underdrain,  whereas  it  was  stopped 
up,  he  could  not  rescud,  where  misrepresenta- 
tions made  were  innocent 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §8  886,  887 ;  Dec.  Dig. 
g  354.*] 

15.  Assumpsit,  Action  oi'  (|  5*)— Munici- 

PAL    COBFOBATION  —  DEFECTS    IN    DBAINS  — 

Damages  —  Natxtbk  of  Reubdy— Common 

Counts. 

The  wrongful  act  of  a  town  in  opening  up 
a  clogged  underdrain  and  pouring  water  in  up- 
on new  work  which  was  Deing  constructed  to 
connect  with  such  drain  would  not  render  the 
town  liable  on  the  common  counts  in  assumpsit 
on  an  implied  contract  to  pay  for  pumping  the 
water  out  and  the  damages  resulting  from  let- 
ting it  in;  the  remedy,  if  any,  being  in  tort 

[Ed.  Note.— For  other  cases,  see  Assumpsit 
Action  of.  Cent  Dig.  fi  14-26;  Dec  Dig.  i  5.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ; '  Chester  W.  Bar- 
rows, Judge. 

Action  by  Luke  H.  Callan  against  Gteorge 
H.  Peck,  as  Town  Treasurer  of  the  tovm  of 
Bristol.  Nonsuit  granted,  and  case  transfer- 
red from  the  superior  court  on  plaintiff's  ex- 
ceptions. Exceptions  overruled,  and  case  re- 
mitted for  entry  of  judgment 

A.  B.  Crafts  and  WilUam  H.  McSoIey, 
both  of  Providence,  for  plaintiff.  William  T. 
O'Donnell,  of  Bristol,  and  Waterman  & 
Greenlaw,  of  Providence,  for  defendant 

JOHNSON,  0.  J.  This  Is  an  action  of  tbe 
case  in  assumpsit  brought  by  Luke  U.  Cal- 
lan, of  Bristol,  against  the  defendant,  as 
town  treasurer  of  the  town  of  Bristol.  The 
declaration  contains  a  count  on  book  account 
and  certain  common  counts.  No  book  account 
was  introduced  in  evidence,  but  there  was  in- 
troduced in  evidence  a  certain  contract  made 
by  and  between  the  plaintiff  and  tbe  town, 
of  Bristol,  and  a  notice  to  the  town  council 
relating  to  the  claim  that  the  plaintiff  then 
made.  The  case  was  tried  before  his  honor, 
Mr.  Justice  Barrows,  and  a  jury  on  the  3d, 
4th,  and  5th  days  of  December,  1913,  and, 
tbe  justice  presiding  having  ruled  out  certain 
testimony,  tbe  plaintiff  rested  his  case,  and 
a  nonsuit  was  thereupon  granted.  There- 
afterwards  he  took  the  usual  procedure  to 
bring  before  this  court  certain  exceptions, 
and  be  is  now  before  this  court  upon  his  bill 
of  exceptions  as  allowed  by  tbe  trial  jus- 
tice. 

From  an  examination  of  the  bill  of  excei>- 
tlons  we  think  that  most  of  the  exceptions 
can  be  eliminated  for  the  purposes  of  this 
hearing,  as  they  do  not  affect  the  question  aa 
to  whether  or  not  the  nonsuit  was  properly 
granted. 


•For  oUier  eaa«s  see  suoa  topic  and  ■ectlon  NVMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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[1)  The  flnt  exception,  shown  on  page  126 
of  the  tranacript,  related  to  tlie  mllog  oat 
of  the  following  qnesdon:  "Hi.  Did  yon  rec- 
ommend any  coarse?"  The  plaintiff  had  tes- 
tified that  the  purpose  of  the  verbal  con- 
tract for  the  patting  in  of  240  feet  of  pipe 
on  Woodlawn  avenue,  to  connect  with  the  nn- 
derdrain  on  Wood  street,  was  "so  as  to  talce 
the  water  away  from  my  trench  and  drain 
the  soli,  the  land,  as  the  new  work  was  con- 
stracted."  Asked  If  that  method  was  recom- 
mended by  him  or  by  somebody  else,  be  an- 
swered: "Not  by  me."  He  was  then  asked 
the  qnestlon  to  the  exclnsion  of  which  the 
exception  was  taken.  It  seems  to  as  that  the 
question  was  properly  ruled  out  for  the  rea- 
son stated  by  the  trial  Judge: 

"The  Court:  It  seems  to  me  his  evidence 
should  be  confin^  to  showing  the  plans  they 
adopted  were  not  proper,  then,  Mr.  Crafts. 
That  does  not  involve  saying  be  had  some  oth- 
er plans  which  were  better.  His  testimony 
.  must  be  limited  to  sbo?ring  these  plans  were  not 
proper." 

Moreover,  the  plaintiff  later  testified  that 
be  granted  to  wait  until  he  had  completed  his 
system  before  putting  in  the  nnderdraln,  but 
fhey  decided  that  It  would  better  be  done 
then. 

[2]  The  plaintiff  claims  that  the  answer  to 
this  question  would  have  shown  that  the 
plaintiff  had  another  method  in  view  as  a 
substitute  for  the  underdrain,  viz.,  the  dig- 
ging of  a  trench  southerly  from  Woodlawn 
avenue  onto  private  property  by  permission 
and  then  pumping  accumulating  water  into 
the  brook.  He,  however,  made  no  such  of- 
fer of  proof,  and  hence  this  will  not  avaU 
him. 

In  O'Malley  v.  Commonwealth,  182  Mass. 
196,  65  N.  B.  30,  the  court  held  that: 

"In  order  to  sustain  an  exception  to  the  ex- 
clusion of  a  question  to  a  witness,  it  must  ap- 
pear what  the  excepting  party  expected  to  prove 
by  the  answer,  and  that  he  was  harmed  by  the 
exclusion." 

See,  also,  Famum  v.  Pitcher,  151  Mass.  470, 
at  page  475,  24  N.  E.  590 ;  Carpenter  v.  Wil- 
ley,  65  Vt  168,  26  Atl.  488 ;  Gage  v.  Trawlck, 
»4  Mo.  App.  .^07,  68  S.  W.  88;  Loker  v.  S. 
Mo.  Blec.  Ry.  Co.,  64  Mo.  App.  481,  68  S.  W. 
878;  Greever  v.  Bank,  99  Va.  547,  39  S.  E. 
159. 

As  to  the  second  exception,  If  the  nonsuit 
was  properly  granted,  the  question  that  was 
ruled  out,  to  which  the  exception  was  taken, 
would  be  immaterial.  The  qnestlon  refers  to 
the  extra  time  taken  doing  the  work,  and 
could  only  be  material  on  the  question  of 
damages. 

The  offer  of  proof  which  Is  the  subject-mat- 
ter of  the  third  exception  relates  to  the  same 
matter  as  the  question  which  Is  the  subject- 
matter  of  the  second  exception. 

The  fourth  exception  relates  to  conversa- 
tions with  the  commissioners,  or  members  of 
the  commission,  or  the  assistant  engineers 
representing  Mr.  Gray.  If  the  nonsuit  was 
properly  granted,  this  would  have  no  bear- 
ing upon  the  case. 


The  offer  of  proof  Otat  te  the  subject-mat- 
ter of  the  fifth  exception  relates  to  the  ques- 
tion of  damages  and  to  like  conversations  as 
are  referred  to  in  the  question  tliat  is  the 
subject-matter  of  the  fourth  exception. 

The  offer  of  proof  that  is  the  subject-matter 
of  the  sixth  exception  is  that  the  defendant's 
representatives,  tlie  sewer  commission  and 
the  en^neer,  were  at  fault  and  responsible 
for  turning  this  water  onto  them ;  that  they 
turned  the  water  onto  than,  and  that  ne- 
cessitated a  lot  of  extra  work  for  which  they 
claim  compensation,  and  that  they  knew  that 
they  were  doing  this  work,  and  that  they 
should  dalm  extra  compensation,  but  that 
they  never  agreed  to  pay  compensation.  If 
the  nonsuit  was  proper,  this  offer  of  proof 
was  properly  rejected. 

[3]  The  seventh  exception  Is  the  real  basis 
of  this  proceeding,  and  that  relates  to  the 
granting  of  the  defendant's  motion  for  a  non- 
suit. 

The  facts  of  the  case  are.  in  brief,  as  fol- 
lows: The  plaintiff  entered  into  a  written 
contract  with  the  town  of  Bristol  to  do  cer- 
tain construction  work  in  connection  with 
building  sewers  and  their  appurtenances. 
Prior  to  submitting  his  bid,  be  was  shown  a 
certain  plan,  showing  an  existing  and  pro- 
posed sewerage  system  in  the  town  of  Bristol, 
and  upon  that  plan  there  appeared  to  be  an 
underdrain  upon  Woodlawn  avenue  which 
communicated  with  an  nnderdraln  on  Wood 
street.  An  underdrain  is  a  drain  underneath 
the  sewer  proper.  It  is  a  sort  of  an  open  or 
porous  drain.  The  pipes  are  left  open  and 
porous  at  the  Joints,  so  that  water  can  get  in 
from  the  surrounding  soil.  Sometimes  they 
are  of  tile  drain,  so  that  water  can  get  in 
all  the  way.  It  is  simply  a  drain  to  assist  in 
caring  for  the  water  that  is  in  the  ground 
through  and  along  which  the  nnderdraln 
runs. 

The  sewer  and  underdrain  appurtenant 
thereto  that  Mr.  Callan  was  to  construct  was 
to  have  started  at  Woodlawn  avenue  about 
240  feet  from  Wood  street,  and  the  under- 
drain was  to  have  been  connected  nlth  an 
underdrain  that  was  supposed  to  be  there, 
running  to  and  connecting  with  an  under- 
drain on  Wood  street,  and  the  sewer  was  to 
have  run  in  a  general  northerly  direction, 
with  branches  leading  into  different  cross 
streets.  When  the  plaintiff  dug  down  to 
start  the  sewer  and  the  underdrain  connected 
therewith,  he  did  not  find  any  underdrain  on 
Woodlawn  avenue.  The  matter  was  then 
taken  up  with  the  commission,  and  the  com- 
mission decided,  in  order  to  complete  that 
part  of  the  sewerage  system,  to  have  the 
plaintiff  put  in  an  extra  240  feet  of  under- 
drain on  Woodlawn  avenue,  which  was  the 
only  additional  amount  that  was  required 
to  connect  with  Wood  street,  the  price  to  be 
paid  being  the  same  as  the  price  paid  for  the 
rest  of  the  work.  The  underdrain  on  Wood- 
lawn avenue  was  to  be  connected  with  the 
main  underdrain  on  Wood  street. 
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The  claim  on  behalf  of  the  plaintiff,  in  the 
beginning,  was  that  he  was  misled  by  a  ma- 
terial, though  Innocent,  misrepresentation  as 
to  the  existence  of  this  nnderdraln  on  Wood- 
lawn  avenue.  This  claim  was  later  aban- 
doned, and  it  was  admitted  that,  while  there 
was  a  misrepresentation  as  to  the  existence 
of  an  nnderdraln  on  Woodlawn  avenue,  It 
was  not  a  material  one,  and  had  no  effect 
whatsoever  npon  his  work,  except  to  cause 
the  construction  of  an  extra  240  feet,  and 
did  not  give  rise  to  his  present  claim.  It 
dmply  resulted  In  his  having  to  build  an  ex- 
tra section  of  sewer  for  which  he  received 
compensation. 

When  the  plaintiff  opened  up  the  under- 
dndn  on  Wood  street  to  make  a  connection 
witli  the  new  nnderdraln  that  he  had  con- 
structed on  Woodlawn  avenue,  a  stream  of 
water  gushed  out.  He  claims  that  he  was 
told  that  the  underdrain  on  Wood  street  was 
a  working  nnderdraln,  and  that  the  fact  that 
this  stream  of  water  gushed  out  and  contin- 
oed  to  come  from  that  underdrain  for  a  con- 
siderable period  of  time  showed  that  It  was 
clogged  up,  and  hence  it  was  not  a  work- 
ing nnderdraln.  It  Is  for  the  work  done  in 
pumping  out  the  water  which  came  from 
this  Wood  street  underdrain  and  for  Inciden- 
tal damages  due  to  the  water  coming  Into  the 
trench  that  be  was  digging  and  had  dug  on 
Woodlawn  avenue  and  that  be  was  digging 
and  had  dug  on  the  rest  of  the  system  in- 
daded  in  the  original  contract  that  he  seeks 
to  recover  in  this  proceeding,  claiming  that, 
to  entitle  him  to  recover,  he  is  not  obliged  to 
have  the  same  allowed  by  the  engineer  as  ex- 
tras. 

The  defendant,  on  the  other  hand,  claims 
that,  to  entitle  the  plaintiff  to  recover,  he  is 
obliged  to  have  the  same  allowed  by  the  en- 
gineer as  extras,  and  this  Is  the  real  specific 
qnestlon  raised  in  this  case,  and  a  subordi- 
nate question  Is  as  to  whether,  if  this  is  not 
tatclnded  in  the  term  "extras,"  as  provided 
In  the  contract,  and  the  plaintiff  merely 
claims,  as  he  does,  that  he  was  damaged  by 
the  town  dumping  a  lot  of  water  upon  him, 
he  can  recover  against  the  town  in  an  action 
of  assumpsit,  or  whether  he  must  seek  to  re- 
cover against  the  town  for  a  tort. 

The  plaintiff,  in  order  to  maintain  his  con- 
tention that  the  pumping  referred  to  in  his 
bill  was  not  included  In  the  contract,  and 
was  not  to  be  considered  under  the  head  of 
extras  in  the  contract,  maintains  that  the 
nnderdraln  on  Woodlawn  avenue  had  noth- 
ing whatsoever  to  do  with  the  contract,  and 
hence  that  the  pumping  was  not  required  in 
connection  with  anything  that  he  was  doing 
onder  the  contract 

One  of  the  main  Items  of  damages  for 
wliicb  the  plaintiff  seeks  to  recover  on  ao- 
connt  of  ttds  water  coming  In  upon  him  is 
for  delay  to  the  work  that  he  was  required  to 
do  under  the  contract  Itself.  The  defendant 
dalns  that,  while  the  underdrain  on  Wood- 
lawn avenue  was  not  originally  expressly  re- 


ferred to  in  the  contract,  yet  it  was  such 
work  as  was  Impliedly  required  by  the  con- 
tract, as,  under,  the  contract,  Mr.  Callan 
agreed  to  "do  and  perform  all  the  work,  and 
furnish  all  tools,  Implements,  and  materials, 
which  may  be  required  for  the  construction 
of  sewer  and  appurtenances,  in  accordance 
with  the  specifications  herein  contained,  and 
In  accordance  with  the  plans  and  directions 
made  and  to  be  made  from  time  to  time  aa 
the  work  proceeds." 

If  there  was  no  underdrain  along  this  short 
stretch  of  240  feet,  there  would  not  be  a 
complete  sewer  system.  To  provide  for  the 
changes  or  alterations  or  extotsions  that 
might  have  to  be  made,  this  provision  with 
reference  to  the  work  being  done,  not  only 
"in  accordance  with  the  plans  and  direc- 
tions made,"  but  also  in  accordance  with  the 
plans  and  directions  "to  be  made,"  was  put 
in.  Further,  under  the  head  of  "Additional 
Work,"  etc.,  there  Is  the  following  provision: 

"If  80  directed  by  the  engineer,  the  location 
of  any  exlBting  work  shall  be  changed  to  meet 
the  requirements  of  the  sewers  or  appurtenanc- 
es, and  new  work  shall  be  added  when  necessaiy, 
to  leave  all  in  good  working  order.  Any  changes 
or  new  work  above  indicated  are  to  be  paid  for 
as  extra  work,  solely  on  the  valuation  of  the 
engineer,  but  depending  on  his  decision  wheth- 
er the  work  done  is,  or  is  not,  included  in  the 
work  required  of  the  contractor  under  this  con- 
tract." 

The  plaintiff  daims  that  this  provision  as 
to  new  work  refers  to  new  work  added  to 
existing  work  that  has  to  be  changed  to  meet 
the  requirements  of  the  sewers  or  appur- 
tenances. The  provision,  however,  says: 
"And  new  work  ahall  be  added  when  neces- 
sary, to  leave  aU  In  good  working  order." 

Further,  this  underdrain  on  Woodlawn  av- 
enue could  be  considered  as  added  to  existing 
work,  whether  it  is  considered  that  the  new 
underdrain  was  extended  down  Woodlawn 
avenue  to  Wood  street,  or  from  the  old  un- 
derdrain on  Wood  street  to  the  new  under- 
drain that  was  to  commence  at  the  point 
originally  designated  on  Woodlawn  avenue. 
That  would  be  adding  new  work  to  existing 
work  where  It  was  "necessary,  to  leave  all  in 
good  working  order,"  and  such  new  work 
was  "to  be  paid  for  as  extra  work,  solely  on 
the  valuation  of  the  engineer,  but  depending 
upon  Ills  decision  as  to  whether  the  work 
done  is  or  Is  not  Included  in  the  work  re- 
quired by  the  contractor  under  this  con- 
tract" 

It  seems  that  the  nnderdraln  on  Woodlawn 
avenue  was  reasonably  necessary  and  inci- 
dental to  the  original  contract,  and  this 
seems  to  have  been  the  Idea  of  the  plaintiff's 
attorney  at  the  time  of  the  trial.  At  that 
time  he  said: 

"In  the  first  place  there  was  no  sewer  con- 
structed upon  Woodlawn  avenue  unless  it  con- 
nected with  something.  He  wouldn't  construct 
a  sewer  there,  beginning  without  any  connec- 
tion and  pumping  a  lot  ot  water  into  Woodlawn 
avenue.  It  presupposes  on  the  very  face  of  it 
that  he  connected  there  at  Woodlawn  avenue 
with  some  other  drain.    •    •    ♦  •» 
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[4]  It  seems,  therefore,  that,  nnder  this 
agreement,  the  additional  work  required  to 
be  done  on  Woodlawn  avenne,  was  indaded 
In  the  contract,  which,  as  we  have  seen,  pro- 
vided tliat  "new  worlc  sliaU  l>e  added  when 
necessaiT,  to  leave  all  in  good  working  or- 
der." But,  even  if  It  was  not  oompr^eaded 
in  the  original  contract  and  was  later  order- 
ed to  be  added,  we  think,  as  was  ruled  by 
the  presiding  Jnstice,  that  the  doing  ot  this 
work  amotmted  merely  to  a  modification  of 
the  original  contract  in  this  respect,  and 
that.  In  all  other  re8i>ects,  the  contract  re- 
mained in  fall  force.  The  witness  received 
for  this  work  66  cents  a  foot,  the  same  price 
that  he  had  bid  for  eight-inch  pipe  sewer, 
He  got  his  pay  for  this  work  in  the  regnlar 
routine;  that  is,  from  the  town  treasurer. 
It  came  along  with  the  payments  on  the  rest 
of  the  Job,  in  the  regular  routine  of  pay- 
ments on  the  contract.  This  work  on  Wood- 
lawn  avenue  he  apparently  did  und»  the 
supervision  of  the  engineer  or  his  assistant. 
He  himself  says  that  when  the  water  came 
oat  upon  him  at  Wood  street  he  complained 
to  Mr.  Craig,  the  representative  on  the  work. 
Mr.  Craig  was  the  assistant  of  Mr.  Gray.  His 
otter  to  show  that  the  assistant  engineers 
representing  Mr.  Gray  knew  about  the  water 
coming  In  upon  blm  and  its  effect  upon  the 
work,  and  bis  conversations  with  them  about 
it,  appear  to  indicate  that  this  Woodlawn 
avenue  Job  came  within  the  purview  of  the 
original  contract,  and  was  so  understood  and 
treated  by  Mr.  Callau.  That  it  was  not  nec- 
essary as  a  temimrary  device  during  the 
work,  bat  was  necessary  as  a  permanent 
structure  to  complete  the  system,  is  shown 
by  the  testimony  on  page  127  of  the  tran- 
script, where  the  plaintiff  said  he  wanted  to 
wait  until  he  had  finished  his  Job  and  com- 
pleted his  system  before  he  put  In  that  con- 
nection. Clearly,  therefore,  this  connection 
was  necessary  In  order,  in  the  words  of  the 
contract,  "to  leave  all  In  good  working  or- 
der." The  contract  as  made  must,  we  think, 
be  considered  a  modification  of  the  original 
contract,  to  the  extent  of  adding  240  feet  of 
construction,  or,  if  considered  a  new  contract, 
it  was  a  new  contract  under  the  same  terms 
and  conditions  as  the  original  contract 
That  it  was  so  understood  by  the  parties  ap- 
pears from  their  procedure  thereunder. 

The  claim  presented  to  the  town  of  Bristol 
and  attached  to  the  declaration,  and  which 
must  have  been  presented  to  have  permitted 
the  plaintifC  to  have  brought  this  suit,  was 
introduced  in  evidence.  The  claim  states 
that  the  plaintiff  "by  contract  with  the  sewer 
commissioners,  and  by  contract  with  said 
town  of  Bristol,"  had  done  certain  extra 
work  and  been  put  to  extra  expense  outside 
of  the  plans  and  specifications,  and  that  he 
presents  the  following  therefor.  The  bill  re- 
fers to  "extra  work  done  in  connection  with 
the  construction  of  the  East  Side  sewer  sys- 
tem," and  starts  off  as  follows: 


"Wotk  done  on  Woodlawn  avenoe  where  no 
derdrain  was  on  top  of  pipe  so  that  oannection 
could  not  be  mad&"^ 

The  items  of  tlie  first  3  days  of  the  tdll  re 
fer  to  that  work.  On  the  third  day,  the  9th  ot 
November,  he  dag  the  outlet  on  Wood  street 
This  corresponds  with  his  testimony  that  it 
took  2%  or  3  days  to  dig  the  trench  on 
Woodlawn  avenue. 

Plaintiff  argues,  howevo',  that  he  did  not 
mean  to  use  the  words  "extra  work"  in  their 
ordinary,  technical  significance.  Tlie  con- 
tract provided: 

"Any  changes  or  new  work  above  indicated 
are  to  be  paid  for  as  extra  work." 

The  irialntiff  used  exactly  the  same  words, 
"extra  work,"  although  in  Ids  bUl  a  number 
of  extra  materials  are  included.  He  indades 
in  his  bUl  a  large  number  of  itons  wbich  re- 
late clearly  to  "extra  work"  within  the 
meaning  of  the  contract,  and  these  items 
were  allowed  by  the  engineer  and  paid. 

The  contract  provides: 

"All  disputes  in  relation  to  execution,  oon- 
stmction,  or  completion  of  the   work,  or  the 

auality  or  quantity  of  work  or  materials,  or  to 
lie  interpretation  of  the  plana  or  s^ifications 
bearing  on  the  work,  shall  be  submitted  to  the 
engineer,  whose  decision  on  all  points  of  dis- 
pute will  be  final,  and  not  subject  to  review; 
and  he  shall  have  the  right  to  correct  any  er- 
rors or  omissions  therein,  when  such  correc- 
tions are  necessarjr  to  the  proper  fulfillment  of 
the  intention  of  said  specifications  or  plans,  tlie 
action  of  such  correction  to  date  from  the  time 
that  the  engineer  gives  dae  notice  thereof." 

Again  It  Is  provided: 

"And  the  contractor  hereby  further  agrees 
that  no  claims  for  extra  work  shall  be  made  un- 
less the  same  shall  be  done  in  pursuance  of  a 
written  order  from  the  engineer. 

There  is  some  question  as  to  whether  thla 
work  on  Woodlawn  avenue  had  to  be  ordered 
by  the  engineer  in  writing,  if  such  writing 
had  not  been  waived  by  the  commission. 
Such  new  work  was  to  be  paid  for  as  extra 
work,  but  whether  it  bad  to  be  ordered  In 
writing  as  other  extra  work  is  not  dear. 
But  whether  It  had  to  t>e  ordered  in  writing, 
or  was  new  work  under  the  contract,  or  ex- 
tra or  additional  work  under  a  modified  con- 
tract, is  immaterial,  as  the  work  has  been 
done  and  paid  for  and  the  determination  of 
this  question  does  not  affect  the  right  to  re- 
cover in  this  case. 
There  is  also  the  following  provision: 
"It  is  hereby  mutually  agreed  by  the  parties 
to  this  contract  that  the  value  of  any  such  ex- 
tra work  so  claimed  (that  is,  extra  woric  done 
pursuant  to  a  written  order  of  the  engineer)  is 
to  be  determined  by  the  engineer,  and  that  bis 
decision  thereon  shall  be  final  and  binding  up- 
on both  parties." 

And  again  the  contract  sets  forth  fuUy 
when  and  how  and  under  what  drcumstanc- 
es  the  final  payments  should  be  made,  and 
then  provides  as  follows: 

"And  the  said  contractor  hereby  further  agreee 
that  he  shall  not  be  entitled  to  demand  or  re- 
ceive payment  for  any  portion  of  the  aforesaid 
work,  except  in  the  manner  set  forth  in  this 
agreement. 
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[f,  I]  The  evidence  shows  that  Mr.  Gray 
allowed  Mr.  Callan  all  the  extras  that  he 
thought  he  was  entitled  to,  and  that  every- 
thing  that  he  allowed  has  been  paid.  Even 
if  this  was  entirely  oatside  of,  and  independ- 
ent of,  the  contract,  this  would  not  permit  the 
plntntifT  to  recover  in  this  case.  He  agreed 
to  lay  the  nnderdraln  on  Woodlawn  avenue 
for  a  certain  price,  and,  unless  this  was  made 
subject  to  the  written  contract,  he  was  enti- 
tled to  no  farther  compensation  for  work  In- 
cident thereto,  even  If  such  work  was  much 
more  than  he  had  anticipated.  80  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  1279,  1280.  If 
the  work  on  Woodlawn  avenue  was  within 
the  contract,  or  within  the  contract  as  modi- 
fled,  or  extra  work  under  the  contract,  he 
could  not  recover  In  this  proceeding ;  for  not 
only  does  the  contract  not  provide  for  such 
recovery,  but  It  expressly  forbids  It  Under 
the  contract  the  contractor  is  "to  do  all 
pumping,"  etc. 

oniere  is  also  in  the  contract  the  following 
provision: 

"And  the  contractor  hereby  further  agrees  to 
Rceive  the  following  prices  m  full  for  furnish- 
ing all  materials,  whether  enumerated  or  not, 
and  all  labor  required  in  the  aforesaid  work; 
•bo  for  aU  loss  or  damage  arising  out  of  the 
nature  of  the  work  aforesaid,  or  from  the  ac- 
tion of  the  element^  or  from  any  unforeseen  ob- 
■troction  or  difficuUieB  which  may  be  encoun- 
tered In  the  prosecution  of  the  same,  •  •  • 
and  for  well  and  faithfully  completing  the  same 
and  the  whole  thereof  in  the  manner  and  ac- 
cording to  the  plans  and  specifications  and  re- 
qnirementa  of  the  engineer  under  them." 

There  is  also  a  provision  for  monthly  esti- 
mates. The  contract  clearly  provides  for 
what  and  how  the  contractor  should  be  paid 
and  h«  la  limited  strictly  to  such  recovery. 
In  Lee  v.  Brayton,  18  B.  I.  233,  26  AtL  256, 
the  court  said: 

"The  respondent  concedes  that  the  petitioner 
is  enUtled  to  a  lien  for  the  |325,  the  last  in- 
stallment of  the  contract  price,  but  contends 
Aat  the  blasting  of  rock  and  the  other  items 
diaxged  in  the  account  for  labor  and  materials 
were  extra  work,  and  therefore  that  the  peti- 
tioner is  not  entitled  to  a  lien  therefor,  because 
clause  13  of  the  contract  provides  that  no  claim 
shall  be  made  for  extra  work  unless  the  same 
shall  have  been  done  in  fulfillment  of  a  writ- 
ten order  from  the  architect,  and  also  such 
<.l«irr»»  shall  be  made  in  writing  to  the  archi- 
tect, and,  if  allowed  by  him,  shall  be  approved 
and  indorsed  on  the  contract  after  the  next  en- 
suing payment,  and  that  no  such  indorsement 
appears  on  the  contract.  We  are  of  the  opin- 
ion that  the  blasting  of  rock,  being  particular- 
ly mentioned  in  the  specifications  accompany- 
ing the  contract,  is  to  be  regarded  as  work 
dome  nnder  the  contract,  and  not  as  extra  work, 
within  the  meaning  of  clause  13.  It  was  work 
provided  for  in  the  contract  and  necessary  for 
the  completion  of  the  house  in  accordance  with 
it,  since  the  drains  mentioned  in  the  specifica- 
tions could  not  be  excavated  without  the  blast- 
ing and  removal  of  the  rock.  It  is  true  that 
the  amount  to  be  paid  for  It  was  extra,  outside 
of  or  in  addition  to  the  price  to  be  paid  for  the 
other  work;  doubtless  because  it  could  not  be 
known  until  the  acavation  had  been  made  how 
mach  blasting  was  necessary,  or  how  expensive 
it  wonld  be;  and  therefore  no  estimate  of  its 
<o«t  coold  be  made  beforehand;  but  the  fact 
that  the  cost  of  it  was  thus  left  indeterminate, 
and  was  to  be  paid  in  addition  to  the  price  for 


the  other  work,  did  not  render  it  extra  work, 
for,  as  we  have  said,  the  written  contract  pro- 
vided by  necessary  implication  that  it  i^ouid 
be  done. 

The  fact  that  it  was  stated  that  the  nn- 
derdraln on  Wood  street  was  a  working  nn- 
derdraln would  not  authorize  recovery. 
•  As  to  the  existence  of  an  underdraln  on 
Woodlawn  avenue,  the  plaintiff  admits  that 
the  only  way  he  was  misled  was  by  seeing  a. 
representation  of  such  an  underdraln  on  a 
plan  that  was  shown  him  and  that  he  was 
not  misled  in  anything  that  was  material; 
in  other  words,  whatever  misrepresentation 
there  was  was  not  a  material  misrepresenta- 
tion. It  is  not  claimed  that  there  was  any 
fraud  in  this  respect  It  is  merely  claimed 
that  the  exhibition  of  this  plan  constituted 
an  innocent  misrepresentation  of  a  fact 
which  turned  out  not  to  have  been  material. 
This  plan  was  not  one  of  the  plans  referred 
to  In,  and  made  a  part  of,  the  contract,  but 
was  merely  a  plan  of  the  whole  Bristol  sew- 
er system.  It  was  not  one  of  the  plans  re- 
ferred to  in  the  "Notice  to  Contractors"  as 
being  able  to  be  seen  "at  office  of  the  com- 
mission, or  at  the  office  of  the  consulting  en- 
gineer." 
In  this  connection  it  is  to  be  noted  that : 
The  "estimated  (fuantides  are  approximate 
only,  and  the  said  commission  therefore  ex- 
pressly reserves  the  right  of  increasing  or  di- 
minishing the  same,  as  may  be  necessary  in  the 
judgment  of  the  engineer. 

So  far  as  this  contract  Is  concerned,  the 
plan  does  not  enter  into  it,  and  has  nothing 
to  do  with  It 

[7]  As  to  the  statement  alleged  to  have 
been  made  that  there  was  a  worldng  under- 
draln on  Wood  street,  It  is  not  claimed  that 
that  was  fraudulently  made,  but  it  is  claim- 
ed that  it  was  a  misrepresentation,  because 
when  the  underdraln  was  opened  some  time 
afterwards  it  is  claimed  that  it  was  In  some 
way  clogged  up.  It  Is  not  clear  that  there 
was  even  a  misrepresentation  In  this  connec- 
tion. Assuming  that  it  was  stated  that  this 
was  a  working  nnderdraln,  there  was  cer- 
tainly no  guaranty  that  It  should  not  be 
filled  with  water  at  any  particular  point  on 
account  of  the  large  amount  of  moisture  In 
the  ground  and  the  large  fiow  of  water  ren- 
dering it  Impossible  to  take  care  of  the  wa- 
ter fast  enough.  Such  a  drain,  which  Is 
more  or  less  open  and  porous,  is  merely  to 
assist  in  caring  for  the  moisture  in  the 
ground,  and,  on  account  of  its  porous  nature, 
is  very  apt  to  have  dirt  or  sand  washed  into 
It  It  might  well  have  been  "working"  when 
the  statement  was  made,  and  tbereafterwards 
become  clogged  up  or  filled  up.  There  Is  no 
evidence  as  to  what  stopped  It  up.  If  it  was 
stopped  up,  nor  as  to  how  long  It  had  been 
stopped  up.  Even  if  there  was  a  misrepre- 
sentation of  an  nnderdraln,  this  would  not 
permit  the  plaintiff  to  recover.  In  Cun- 
ningham V.  City  of  New  York,  39  Mlsa  Rep. 
197,  79  N.  Y.  Supp.  401,  the  plan  of  a  sewer 
which  the  plaintiff  was  to  construct  had  on 
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It  lines  which  showed  an  existing  sewer 
which  would  have  furnished  drainage  dur- 
ing the  progress  of  the  plaintiff's  work,  and 
with  which  sewer  the  sewer  that  was  to  be 
constructed  by  the  plaintiff  was  to  connect, 
and  both  plaintiff  and  defendant  entered  into 
the  contract  In  contemplation  of  that  fact. 
There  was  an  intervening  bnlldlng  which' 
the  city  was  to  remove,  but  had  not  remov- 
ed; and  hence  the  plaintiff  was  required  to 
commence  at  another  point  than  the  connec- 
tion with  that  sewer.  He  completed  his 
contract  and  received  his  pay  therefor,  and 
then  brought  suit  to  reccrver  damages  for 
extra  work  In  pumping  and  other  respects, 
but  recovery  was  denied  him,  the  court  say- 
ing: 

"The  contract  ia  in  writing.  Its  terms  are 
clear  and  unambiguous,  and,  so  far  as  I  have 
been  able  to  discover,  it  contains  no  reference 
to  any  existing  sewer,  and  makes  no  provision 
for  any  outlet  for  water  in  the  excavation  dur- 
ing the  progress  of  the  work,  excepting  the 
marks  or  lines  upon  the  plan  which  are  said  to 
show  the  existence  of  a  sewer  in  Lafontaine 
avenue;  but  I  doubt  very  much  whether  the 
designation  of  such  a  sewer  upon  a  plan  could 
overcome  the  plain  language  of  the  contract. 
Dean  v.  City  of  New  York,  167  N.  Y.  13,  60  N. 
B.  236." 

In  Stnart  ▼.  Cambridge,  125  Mass.  109,  the 
plaintiff  was  to  dig  to  any  depth  necessary 
to  secure  a  solid  foundation.  It  developed 
that  they  had  to  drive  piles  to  secure  such 
foundation.    The  court  said : 

"The  evidence  offered  by  the  plaintiffs,  that 
they  made  their  estimate  accordmg  to  a  plan 
made  by  the  defendant's  architect,  showing  a 
section  of  the  wall  which  required  only  a  depth 
of  14  inches,  and  did  not  require  any  piles,  and 
that  it  was  customary  for  other  persons 
*  *  *  to  make  estimates  in  similar  cases 
in  the  same  manner,  was  incompetent,  because 
it  tended  to  control  and  vary  the  written  con- 
tract" 

Evidence  that  the  architect  told  plaintiff 
to  go  ahead  was  held  to  be  Inadmissible  be- 
cause : 

"The  written  contract  carefully  provides  that 
any  additions  to  or  deviations  from  the  plans 
and  specifications  shall  be  directed  in  writing 
by  the  committee  or  architect,  and  that  'it  is 
expressly  agreed  that  no  alterations  or  addi- 
tions are  to  be  paid  for  unless  so  directed  in 
writing.'  •  •  •  This  clause  was  intended  to 
protect  the  defendant  against  claims  for  extra 
work  under  alleged  oral  directions  or  contracts." 

In  Thileman  v.  City  of  New  York,  82  App. 
Dlv.  136,  81  N.  Y.  Supp.  773,  there  was  no 
sewer  at  the  place  indicated  on  the  map.  It 
was  provided  that  the  contractor  should,  at 
his  own  expense,  keep  all  the  trenches  free 
from  water.  Had  there  been  a  sewer  avail- 
able, expensive  pumping  would  have  heen 
avoided.  The  plaintiff  sought  to  recover  for 
this  pumping.  The  court  said  that  "the  city 
entered  Into  no  contract,  express  or  Implied, 
that  it  would  supply  a  sewer  that  would 
drain  off  the  water,  but,  on  the  contrary,  the 
contractor  agreed  to  supply  the  necessary 
pumps  and  facilities  for  that  purpose,"  and 
denied  recovery. 

[t]  The  plaintiff  Is  not  entitled  to  recover 


for  the  pumping  as  the  pumping  ont  of  wa- 
ter from  whatever  source  it  came  was  a 
part  and  parcel  of  his  original  contract,  or, 
if  there  was  an  entirely  new  and  independ- 
ent contract,  then  It  was  a  contract  to  do 
certain  work  for  certain  compensation,  and 
there  was  no  provision  for  extra  compensa- 
tion If  the  work  turned  out  to  be  greater  than 
anticipated.  If  more  work  was  Involved 
for  any  reason  than  he  expected,  and  that 
was  properly  chargeable  against  the  town,  he 
would  have  to  recover  for  It  as  "extra  work" 
after  it  had  been  allowed  by  the  engineer. 
But  the  contract  provides: 

"That  no  claims  for  extra  work  shall  be  made 
unless  the  same  shall  t>e  done  in  pursuance  of 
a  written  order  from  the  engineer. 

Under  these  circumstances,  without  such 
written  order  no  recovery  can  be  had.  Stu- 
art V.  City  of  Cambridge,  125  Mass.  102; 
City  of  Hutchinson  v.  White,  80  Kan.  37, 101 
Pac.  458,  at  page  459.  Nor  can  the  engineer 
waive  any  of  the  provisions  of  the  contract. 
Stuart  ▼.  City  of  Cambridge,  supra;  Cash- 
man  V.  City  of  Boston,  100  Mass.  215,  7S 
N.  B.  671. 

In  Molloy  v.  Village  of  Brlarcllff  Manor, 
145  App.  Div.  483,  491,  129  N.  Y.  Supp.  929, 
at  page  936,  the  court  said  with  reference 
to  a  similar  provision  as  to  extra  work: 

"Concededly  no  written  orders  were  given  for 
this  particular  work,  and  there  is  no  proof  of 
any  waiver  by  the  defendant.  A  provision  of 
this  kind  cannot  be  waived  by  the  engineer." 

[9,10]  The  plaintiff  offered  to  show  that 
the  Inspector  or  assistant  engineers  knew 
about  the  extra  work  he  was  doing,  and  he 
notified  them  that  he  should  demand  extra 
compensation.  The  duties  of  the  assistant 
engineers  were  limited  to  the  particular  du- 
ties intrusted  to  them,  and  not  even  the  en- 
gineer himself  could  waive  any  of  the  pro- 
visions of  the  contract.  See  eases  cited  su- 
pra. Knowledge  that  the  work  was  being 
done  will  not  create  a  promise  to  pay.  Beat- 
tie  et  al.  v.  McMuUen  et  al.,  82  Conn.  484,  74 
Atl.  767,  at  page  773;  Harrison  Granite  Co. 
V.  Stephens,  160  Mich.  61,  125  N.  W.  36; 
James  Reilly  Co.  v.  Smith,  177  Fed.  168,  100 
C.  C.  A.  630.  But  even  if  he  was  entitled  to 
recover  for  pumping  as  extra  work,  and  there 
was  a  waiver  of  the  order  in  writing,  his 
claim  for  extra  work  was,  as  the  court  said, 
subject  to  all  the  conditions  of  the  original 
contract  Beattie  et  al.  v.  McMullen  et  aL, 
82  Conn.  484,  74  AU.  767,  at  page  773.  In 
this  case  the  plaintiff  "agrees  that  he  shall 
not  be  entitled  to  demand  or  receive  payment 
for  any  portion  of  the  aforesaid  work,  ex- 
cept in  the  manner  set  forth  in  this  agree- 
ment" 
[11]  The  plaintiff  in  his  brief  claims  that: 
'The  parties  saw  fit  to  treat  it  [the  work  on 
Woodlawn  avenue]  as  entirely  outside  of  the 
written  contract,  as  shown  by  the  fact  that  it 
was  not  ordered  in  writing  or  otherwise  by  the 
engineer,  was  not  submitted  to  him  by  either 
the  commissioners  or  the  plaintiff  for  his  al- 
lowance, that  it  was  paid  in  violation  of  all  the 
provisions  of  said  contract  as  to  ordering,  al- 
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loving  and  paying.  No  percentage  of  this  con- 
tract was  withheld  for  a  certain  time,  as  re- 
quired  by  the  main  contract,"  etc. 

That  the  Woodlawn  avenue  extension  was 
not  ordered  by  the  engineer  in  writing  Is 
true,  but  it  was  ordered  by  the  commission, 
and  was  new  work  necessary  to  put  tbe  sys- 
tem in  working  order,  and  hence  was  to  be 
treated  as  an  extra  or  as  a  modification  or 
extension  of  the  existing  contract. 

It  Is  true  there  is  testimony  that  the  plain- 
tur  agreed  upon  a  certain  price  with  the 
commission,  but  there  is  no  testimony  that 
tlie  commission  did  not  consult  Mr.  Gray, 
and  that  Mr.  Gray  did  not  fix  the  price.  But, 
if  he  didn't,  the  commission  could  waive  that 
provision.  But  In  every  other  detail  the 
original  contract  was  followed  literally.  Mr. 
Callan  never  rendered  any  bill  for  It,  but  re- 
ceived bis  pay  in  the  regular  routine;  I.  e., 
It  came  along  with  the  payments  on  the  rest 
of  the  Job,  on  the  contract  As  the  trial  Jus- 
tice said: 

"The  evidence  has  shown  on  Mr.  CaUan'a  tes- 
timony that  he  got  his  payments  along  in  regu- 
lar course,  inclading  payments  for  some  of 
these  items  which  now  appear  in  his  declaration 
under  what  connsel  have  referred  to  as  a  bill 
of  particulars." 

[12]  The  plalntur  claims  In  his  brief  that 
the  construction  of  this  240  feet  of  under- 
draln  was  not  an  incidental  change  made 
necessary  in  the  progress  of  the  work;  that 
It  was  necessary  before  the  work  commenced 
and  at  the  place  of  beginning. 

We  do  not  think  it  has  to  be  an  Incidental 
change  made  necessary  during  the  progress 
of  the  work.  As  a  matter  of  fact,  it  appears 
that  the  necessity  for  It  was  discovered  after 
the  work  was  begun.  The  plalntlft  was  re- 
quired to  make  a  sewer  in  accordance  with 
plans  and  directions  made  and  to  be  made 
from  time  to  time.  The  contract  also  pro- 
vided that  new  work  should  be  added,  when 
necessary,  to  leave  all  in  good  working  order. 
This  work  was  added  to  the  work  originally 
8i>eclfled,  and  the  plaintiff  was  bound,  under 
his  contract,  to  do  that  work.  It  is  not  nec- 
essary to  bring  this  within  the  clause  that 
the  engineer  might  make  any  changes  In  the 
forms,  dimensions,  grades,  alignments,  or  ma- 
terials of 'the  work,  provided  such  changes 
do  not  materially  affect  the  amount  or  value 
of  the  work  to  be  done,  but,  if  it  was  neces- 
sary to  do  this,  that  clause  is  broad  enough 
to  cover  this  work.  The  failure  to  get  the 
engineer's  written  order,  unless  waived  by 
the  commission,  would  merely  prevent  the 
plaintiff's  recovery. 

We  think,  however,  that  the  other  portions 
of  the  contract  are  the  portions  that  author- 
ize this  change,  and,  even  If  It  did  not  come 
within  any  provision  of  the  contract,  that  the 
contract  was  so  modified  as  to  include  the 
additional  work. 

[13]  Plaintiff  further  says  that  it  was  not 
m  dispute  In  relation  to  execution,  construc- 
tion, or  completion  of  the  work,  or  a  dispute 
as  to  the  quality  or  quantity  of  work  or  ma- 


terials, or  to  the  Interpretation  of  the  plans 
or  specifications  bearing  on  the  work,  to  be 
submitted  under  the  contract  to  the  engineer, 
but  he  fails  to  note  In  that  paragraph  the 
provision: 

"And  he  [the  engineer]  shall  have  the  right 
to  correct  any  errors  or  omissions  therein  when 
such  corrections  are  necessary  to  the  proper  ful- 
fillment of  the  intention  of  said  specifications 
or  plans,  the  action  of  such  corrections  to  date 
from  the  time  the  engineer  gives  due  notice 
thereof." 

He  claims,  as  the  contract  merely  covers  a 
sewer  running  northerly  from  Woodlawn 
avenue,  that  the  plans  cannot  be  corrected 
so  as  to  Include  a  sewer  or  underdrain  on 
Woodlawn  avenue  to  Wood  street.  If  the 
purpose  of  the  contract  was  merely  to  have 
a  disconnected  portion  of  a  sewer,  there 
might  possibly  be  some  foundation  for  his  ar- 
gument, but  to  have  a  piece  of  a  sewer,  with- 
out any  outlet,  or  to  have  several  disconnect- 
ed underdralns,  cannot  be  conceived  of  as  be- 
ing within  the  understanding  of  the  parties. 
The  purpose  of  the  contract  was  to  have  a 
sewerage  system  for  the  town  of  Bristol,  not 
to  have  several  disconnected  sewers  or  sev- 
eral disconnected  underdralns,  and  conse- 
quently, when  it  was  found  that  there  was 
no  connection  at  the  point  where  it  was  sup- 
posed there  was  a  connection,  a  short 
amount  of  extra  pipe  had  to  be  added  to 
make  that  connection.  It  is  not  like  adding 
a  dozen  or  more  side  streets.  While  Wood- 
lawn avenue  is  a  side  street,  It  furnished  the 
only  connection  that  there  was  between  that 
portion  of  the  sewer  that  Mr.  Callan  was 
building  and  Wood  street  O^iat  section  of 
the  sewer  needed  an  outlet  onto  Wood 
street  and  so  that  was  a  part  of  the  work 
that  was  necessary.  If  there  was  any  dis- 
pute as  to  the  necessity  for  that  that  was 
for  the  engineer  to  pass  upon. 

The  provision  as  to  the  order  for  extra 
work  being  in  writing,  may,  of  course,  be 
waived  by  the  commission.  Fiirthermore,  it 
Is  provided  that  new  work  was  to  be  added, 
when  necessary,  to  leave  aU  in  good  working 
order,  and  therefore  such  new  work  Is  not 
required  to  be  In  writing,  but  the  new  work 
Is  to  be  paid  for  as  extra  work.  The  com- 
mission ordered  the  new  work,  and  it  would 
have  to  be  paid  for  In  that  way,  unless  that 
provision  of  the  contract  was  waived.  He 
says  that  the  price  agreed  upon  for  the  lay- 
ing of  the  pipe  was  the  same  as  for  laying 
other  similar  pipe.  If  that  was  so,  there 
would  not  have  to  be  a  special  valuation  by 
the  engineer,  but  the  contract  would  be  mod- 
ified to  that  extent  That  It  was  treated  as 
in  the  nature  of  extra  work  Is  shown  by  the 
bill  rendered,  which  Includes  work  done  on 
Woodlawn  avenue,  three  days'  digging  of  the 
trench,  and  other  things  of  that  nature. 

It  Is  clear  that  that  agreement  simply  af- 
fected changes  that  were  made  In  the  con- 
tract, and  nothing  else.  For  eight-inch  un- 
derdralns, he  was  to  get  30  cents  per  linear 
foot  but  he  was  authorized  to  put  in  an 
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eight-inch  sewer  pipe  to  be  osed  as  an  an- 
derdrain,  and  for  this  he  was  to  get  the  price 
of  that;  namely,  65  cents  a  foot.  All  the 
other  charges  and  provisions  were  to  be  the 
same  as  in  the  old  contract,  and  consequent- 
ly no  changes  had  to  be  made.  Assuming 
that  It  was  a  new  contract,  and  was  made 
sncb  by  the  parties,  instead  of  its  being  or- 
dered as  extra  work  by  the  engineer,  that 
would  not  prevent  it  from  being  merely  a 
modification  of  the  original  contract  and  be- 
ing subject  to  all  the  terms  and  provisions  of 
•the  original  contract,  and  to  make  that 
change  would  not  require  any  authorization 
In  the  contract,  although  such  authorization 
is  contained  therein.  But  any  contract  can 
be  modified  by  mutual  agreement  of  the  par- 
ties. 

The  plaintiff  says  that  the  provision  that 
the  engineer  shall  have  the  right  to  correct 
any  errors  or  omissions  therein  when  such 
corrections  are  necessary  to  the  proper  ful- 
fillment of  the  Intention  of  said  specifica- 
tions or  plans  does  not  apply,  because  here 
the  intention  was  to  bnild  a  sewer  northerly. 

But  it  was  also  the  intention  to  have  that 
aewer  and  the  nnderdrain  connected  with  the 
main  sewer  on  Wood  street,  running  from 
north  to  south,  but  flowing  southerly.  It  was 
supposed  that  this  connection  could  be  made 
where  this  sewer,  ninnlng  northerly,  struck 
Woodlawn  avenue.  It  was  found  out  that 
this  was  an  error,  and  that  the  sewer  and  its 
underdrain  would  have  to  be  continued  240 
feet  to  the  comer  of  Wood  street  and  Wood- 
lawn  avenue  to  make  this  connection. 

Plaintiff  attempts  to  make  the  situation  as 
if  the  commission  had  employed  a  third  per- 
son to  dig  the  underdrain  to  Wood  street, 
and,  as  a  result,  the  water  had  been  turned 
upon  the  plaintiff.  If  such  a  thing  as  that 
had  occurred,  and  there  was  a  provision  in 
the  contract  for  the  payment  of  any  extra 
work  that  was  necessitated  in  the  doing  of 
the  work,  and  that  payments  should  only  be 
made  in  one  way,  that  would  be  the  limit  of 
the  plaintiff's  right  to  recover,  and,  if  it 
was  not  the  limit  of  his  right  to  recover,  then 
he  would  have  to  recover  as  for  a  tort  rath- 
er than  upon  an  implied  contract 

In  this  case  plaintiff  seeks  to  recover  the 
entire  amount  authorized  by  the  contract  and 
its  amendment  or  modification,  besides  all 
extras  that  the  engineer  will  allow,  and  then 
bring  suit  for  such  work  as  the  engineer  re- 
fuses to  allow.  The  plaintiff  admits  that  he 
went  on  with  the  work  under  the  immediate 
supervision  of  the  engineer  and  his  assist- 
ants and  of  the  commission.  If  he  did  not 
consider  that  this  work  was  included  in 
some  way  under  the  written  contract,  why 
did  he  go  m  with  the  work  under  the  snper- 
Tlslon  of  the  engineer  and  his  assistants? 


The  authority  of  the  engineer  and  his  assist- 
ants was  fixed  and  limited  by  the  contract. 

The  court  did  not  grant  a  nonsuit  because 
the  plaintiff  failed  to  submit  his  extra  charg- 
es to  the  engineer,  but  because,  in  the  court's 
opinion,  he  was  at  all  times  acting  under 
the  original  contract,  as  modified,  and  his 
claim  for  extra  work  was  subject  to  all  the 
conditions  of  that  original  contract ;  namely, 
approval  by  the  engineer  of  the  doing  of  the 
work,  fixing  of  the  price  by  the  engineer,  and 
all  those  elements  of  the  original  contract. 
This  approval  the  plaintiff  did  not  have. 

The  court  furthermore  decided  that  if  the 
plaintiff  had  any  right  at  all  to  recover  on 
the  last  theory  advanced  by  him,  that  there 
was  no  Implied  aasumpsit;  that  the  plain- 
tiff's remedy  would  be  in  case  for  tort. 

The  plaintiff  further  says  that  the  town 
did  not  agree  that  the  work  done  was  extra 
work.  There  is  no  support  for  this  in  the 
testimony.  The  town  admits  that  the  work, 
so  far  as  covered  by  the  contract,  was  extra 
work,  and  such  allowance  therefor  was 
made  as  it  was  thought  should  be  made. 

[14]  If  there  had  been  a  fraudulent  mis- 
representation as  to  the  nnderdrain  in  Wood 
street,  and  tills  had  been  a  material  misrep- 
resentation, and  had  Induced  the  contract, 
the  plaintiff  could  rescind  the  contract -after 
the  discovery  thereof,  and  sue  on  a  quantum 
meruit,  or  he  conld  ratify  the  contract  and 
sue  In  deceit  for  damages.  In  this  case, 
however,  whatever  misrepresentation.  If  any 
there  was,  was  an  innocent  one,  and  not  of 
such  a  character  as  to  permit  a  rescission  of 
the  contract  9  Gya  408.  Even  if  rescission 
could  have  been  had,  the  plaintiff  did  not  re- 
scind, but  elected  to  affirm,  the  contract 

[IS]  The  plaintiff  finally  abandoned  bla 
dalm  as  to  a  mistake  in  the  inducement  of 
either  contract  and  rested  hia  claim  solely 
on  the  wrongful  act  of  the  town  in  opening 
up  a  drain  on  Wood  street  and  pouring  water 
in  upon  him.  There  is  no  testimony  that  the 
town  did  this.  Further,  this  would  not  ren- 
der the  town  liable  on  the  common  counts  in 
assumpsit  on  an  implied  contract  to  i>ay  for 
pumping  the  water  out  and  the  damages  re- 
sulting from  letting  the  water  in.  The  plain- 
tiff's remedy,  if  any,  would  be  for  a  tort 
Webster  v.  Drlnkwater,  5  Greenl.  (Me.)  319, 
17  Am.  Dec.  238;  Tlghtmeyer  v.  Mongold,  20 
Kan.  90;  Fanson  v.  Ldnsley,  20  Kan.  236; 
Carson  Biver  Lumbering  Co.  v.  Bassett  2 
Nev.  249. 

The  cases  dted  by  plalntifTs  counsel  in 
their  brief  are  all  distinguishable  from  the 
case  at  bar. 

The  nonsuit  was  properly  granted. 

The  plaintiff's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court 
for  the  entry  of  Judgment  upon  the  nonsuit. 
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SPRAGTJB  V.  STEVENS  et  aL    (No.  279.) 

(Supreme  Coort  of  Rhode  Island.     July  6^ 
1914.) 

1.  Lib  Pendens  (§  24*)  —  Pdbchaskbs  Pen- 
dente Lite— CoMMON-1/A.w  Bights. 

In  the  absence  of  statute,  a  purchaser  of 
real  property  pending  suit  in  which  the  title  is 
involved  takes  subject  to  the  judgment  or  de- 
cree that  may  be  passed  therein  against  his 
vendor. 

[Ed.  Note. — For  other  cases,  see  Us  Pendens, 
CenL  Dig.  |i  38-40,  42-46;    Dec  Dig.  |  24.*J 

2.  QaimifQ  TnxB  (f  80*)  —  Pabties  —  Pub- 
OHABERB  Pendente  Iotk. 

In  a  suit  involving  the  title  to  real  prop- 
erty, it  is  proper  to  make  parties  all  in- 
combrancers  whose  claims  arose  before  the 
commencement  of  the  suit;  but  purchasers  pen- 
dente lite  cannot  be  parties  without  complain- 
ant's consent. 

[Ed.   Note.— For   other  cases,    see   Quieting 
aide.  Cent  Dig.  {{  64-66;  Dec  Dig.  $80.*] 

3.  Lis  Pendens  (5  24*)— Pubohaskbb  Pen- 
dente Lite — Riohtb — Statutes. 

Gen.  Laws  1909,  c.  294,  f  13,  provides  that 
DO  decree  concerning  the  title  to  real  proper- 
tj  shall  affect  such  title,  excepting  as  tu  par- 
ties thereto,  their  heirs  and  devisees,  and  those 
having  actual  notice  thereof,  as  to  any  rights 
acquired  before  notice  of  the  filing  or  entry  of 
the  same  shall  be  recorded  in  the  records  of 
land  evidence  in  the  town  or  city  where  the 
real  estate  is  situated.  Beld  that,  under  such 
statute,  purchasers  pendente  lite  with  actual 
notice  take  cum  onere,  and  are  therefore  not 
necessary  parties  to  the  suit,  and  purchasers 
pendente  lite  prior  to  the  recording  of  the  req- 
uisite notice,  and  not  having  actual  notice,  can- 
not be  affected  thereby;  and  hence  making 
them  parties  would  serve  no  useful  purpose. 

[Ed.   Note. — For   other  cases,   see  Lis   Pen- 
dens. Cent.  Dig.  ||  38-10,  42-46;   Dec.  Dig.  | 

Mm     J 

4.  Down  (i  76*)— Recoveby— DowEB  in  Sev- 
KBAL  Pabcels— Join  DEB  in  Single  Action 
— Emecr. 

The  statute  providing  for  the  recovery  of 
dower  (Gen.  Laws  1909,  c.  329,  §  15)  declares 
that,  whenever  a  widow  shall  be  entitled  to 
dower  in  several  parcels  of  land,  she  may  sue 
in  equity  against  all  the  persons  owning  the 
lands,  and  de  court  may  cause  her  dower  to  be 
aatngoed  in  one  parcel  or  in  contiguous  parcels 
out  of  the  lands  of  the  heirs  at  law  or  devisees 
of  the  deceased  husband,  or  otherwise  accord- 
ing to  equity,  and  may  award  the  widow  dam- 
ages for  the  detention  of  dower.  Held,  that 
Buch  provision  merely  authorized  a  suit  to  re- 
cover dower  against  the  different  holders  of 
several  parcels,  which  otherwise  would  have 
been  maltifarious,  and  that  her  right  to  recov- 
er dower  from  the  owners  of  the  several  par- 
cels was  not  affected  by  the  bringing  of  suit 
against  all  so  as  to  merge  the  right  to  have 
dower  out  of  each  parcel  Into  one  right,  re- 
eoreraUe  against  all  or  none,  and  require  the 
widow,  after  having  begun  such  suit,  to  keep  all 
persons  who  might  have  acquired  an  interest 
in  any  of  the  several  parcels  as  heir,  devisee, 
or  alienee  of  any  defendant  before  the  court 
nntfl  the  suit  was  finally  terminated. 

TEH,    Note.— For    other    cases,    see    Dower, 
Cent.  Dig.  H  287-276;   Dec.  Dig.  i  7«.»] 

&  DowEB  (J  76*)— Pabties- Death  of  De- 

TBNDANT--JOINDEB  OF  Heibb. 

Gen.  Laws  1909,  c.  285,  {  5,  provides  that, 
where  there  are  two  or  more  plaintiffs  or  de- 
fendants, and  one  dies,  and  the  cause  of  action 
survives,  the  writ  shall  not  abate,  but,  the 
death  being  suggested  on  the  record,  the  action 


shall  proceed  biy  or  against  the  survivors. 
Chapter  829,  |  14,  provides  that  no  action  for 
dower  shall  abate  by  the  death  of  the  defend- 
ant, where  he  is  a  tenant  of  the  freehold,  if 
the  property  passes  by  devise  or  descent  from 
him,  but,  such  death  being  suggested,  the  heir 
or  devisee  shall  be  summoned,  and  the  suit  shall 
proceed  against  him.  Chapter  289,  i  11,  pro- 
vides for  entering  on  the  record  the  decease  of 
any  party,  and  for  bringing  in  by  order  the 
heirs  and  others  interested.  Held  that,  where  a 
suit  to  recover  dower  is  brought  against  the 
several  owners  of  separate  parcels  of  land,  and 
the  death  of  one  of  the  defendants  is  suggested, 
the  fact  that  chapter  329,  §  15,  provides  that 
in  such  suit  the  court  may  cause  dower  in  all 
the  parcels  to  be  assigned  in  one  parcel  or 
in  contiguous  parcels  out  of  the  lands  of  all  the 
defendants  does  not  make  the  other  defendants 
"parties  interested"  in  having  the  heirs  or  dev- 
isees of  the  deceased  defendant  made  parties 
to  the  suit,  nor  is  complainant  required  to  join 
them,  and,  being  entitled  to  proceed  against 
the  remainder,  the  effect  of  a  failure  to  join 
is  only  to  eliminate  the  parcel  owned  by  the 
deceased  defendant  from  further  consideration 
in  the  suit. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent.  Dig.  it  267-276;    Dec.  Dig.  {  76.»] 

6.  Equity  (§  94*)— Pabties-^oindeb. 

The  rule  that  all  persons  legally  or  bene- 
ficially interested  in  the  subject-matter  of  a 
suit  in  equity  must  be  made  parties  is  subject 
to  the  exception  that,  if  the  object  of  the  suit 
can  be  accomplished  and  justice  done,  as  be- 
tween the  parties  to  the  suit,  without  injustice 
to  others,  the  suit  may  proceed  without  join- 
der of  omitted  parties;  but,  if  complete  jus- 
tice between  the  parties  before  the  court  can- 
not be  done  without  others  being  made  parties, 
whose  rights  or  interests  will  be  prejudiced  by 
a  decree,  then  proceedings  will  be  stayed,  even 
though  such  other  parties  cannot  be  brought  in. 
[Ed.  Note. — For  other  cases,  see  Equity, 
Cent.  Dig.  H  246,  252;   Dec.  Dig.  {  94.*] 

7.  DoWEB  ({  76*)— PABTIB»-B41UITr  BCUES— 

Application. 

Equity  rule  14  provides  that;  in  all  cases 
where  it  shall  appear  that  parties  who  might 
otherwise  be  deemed  necessary  or  proper  par- 
ties to  the  suit  cannot  be  made  parties  by  rea- 
son of  their  being  out  of  the  jurisdiction,  or  by 
reason  of  other  incapacity,  the  court,  in  its  4Ks- 
cretion,  may  proceed  without  making  them  par- 
ties, in  which  case  the  decree  shall  be  without 
prejudice  to  their  rights.  Rule  15  declares 
that,  when  persons  in  interest  are  very  numer- 
ous, and,  without  manifest  inconvenience  and 
oppressive  delays,  some  of  them  cannot  be 
brought  in,  the  court,  in  its  discretion,  may 
proceed  without  making  all  of  them  parties,  if 
it  shall  have  sufficient  parties  before  it  to 
represent  the  adverse  interests  of  plaintiff  and 
defendant  in  the  suit  Held,  that  such  rules  did 
not  apply,  in  a  suit  by  a  widow  to  recover  dow- 
er out  of  several  parcels  of  land  conveyed  to 
various  persons,  in  determining  whether,  on 
the  death  of  parties  defendant  or  the  aliena- 
tion of  their  lands  during  suit,  the  heirs,  or  dev- 
isees and  the  alienees  should  be  made  par- 
ties, the  determination  of  which  question  de- 
pended, not  on  the  number  of  such  persons  or 
the  difficulty  of  joining  them,  but  on  whether 
they  were  necessary  parties  without  whose 
presence  the  court  could  not  proceed  to  a  de- 
cree. 

[Bd.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  H  267-276;  Dec.  Dig.  f  76.*] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  Harriet  B.  Sprague  against 
Charles  W.  Stevens  and  others.    On  certlfi- 


•For  otbar  easM  •••  same  tsplo  and  section  NUMBER  in  D«c.  Dig.  ft  Am.  Dig.  Key-No.  Sarlas  *  Rep'r  IndexM 
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ed  qneatlons  from  the  superior  court  under 
General  Laws  1909,  c.  289,  I  36. 
See,  also,  32  R.  I.  361,  79  AtL  972. 

Nathan  W.  Uttlefleld,  Walter  R.  Stlness, 
John  H.  Slattery,  and  Waterman  &  Green- 
law, all  of  Providence  (Charles  B.  Tilley, 
of  Providence,  of  counsel),  for  complainant 
Mumford,  Hnddy  &  Emerson,  TiUingbast  & 
Collins,  and  Gardner,  Piree  &  Thornley,  all 
of  Providence  (William  W.  Moss,  of  Provi- 
dence, of  counsel),  for  respondents. 

JOHNSON.  O.  3.  This  is  an  action  In 
equity  by  Harriet  B.  Sprague  to  recover  of 
some  800  respondents  dower  alleged  to  be  due 
her  in  certain  lands  alleged  to  have  been  own- 
ed by  her  husband  during  her  marriage. 
Since  the  matter  was  last  before  this  court, 
the  bill  has  been  amended,  the  different 
parties  in  interest  have  answered,  and  the 
bill  has  been  referred  to  a  master  in  chancery 
to  decide  certain  questions  in  the  case. 

At  one  of  the  hearings  before  said  master 
the  death  of  one  of  the  respondents  was  sug- 
gested upon  the  record,  and  thereupon  the 
question  arose  whether  or  not  the  heirs  at 
law  or  devisees  of  the  said  deceased  respond- 
ent should  be  made  parties  to  the  bill  before 
the  matter  proceeded.  Thereupon  the  mas- 
ter filed  a  request  to  the  superior  court  for 
instructions  upon  certain  questions.  Upon 
hearing,  the  presiding  Justice,  considering  that 
the  questions  submitted  are  of  such  doubt 
and  importance  and  so  Effect  the  merits  of 
the  controversy  that  they  ought  to  be  de- 
termined by  the  Supreme  Court  before  fur- 
ther proceedings,  certified  said  questions  to 
this  court. 

The  questions  are: 

"(1)  In  case  the  death  of  any  party  respondent 
is  suggested  on  the  record,  is  It  necessary  for 
the  complainant  to  make  the  heirs  at  law  or 
devisees  of  said  deceased  person  respondents, 
before  the  case  can  proceed? 

"(2)  In  case  the  death  of  any  party  respond- 
ent occurs  which  is  not  suggested  on  the  rec- 
ord, is  it  necessary  for  the  complainant  to  see 
that  such  death  is  suggested  on  the  record,  and 
to  make  the  heirs  at  law  or  devisees  of  said 
deceased  person  respondents  before  the  case  can 
proceed  ? 

"(3)  In  a  case  where  the  parties  in  interest 
are  very  numeroas,  and  without  manifest  in- 
convenience and  oppressive  delays  the  heirs 
at  law  or  devisees  of  deceased  parties  cannot 
be  brought  before  the  court,  is  it  necessary 
for  the  complainant  to  make  the  heirs  at  law 
or  devisees  of  sucli  deceased  person  whose  death 
has  been  suggested  on  tbe  record  respondents, 
before  the  case  can  proceed,  if  said  deceased 
person  was  the  owner  of  a  part  of  one  of  the 
tracts  of  land  described  in  the  complainant's 
bill,  other  owners  of  which  tract  are  parties  to 
the  suit  and  represented  before  the  court? 

"(4)  In  this  case,  where  the  parties  in  inter- 
est are  very  numerous,  if  it  shall  appear  that 
without  manifest  inconvenience  and  oppressive 
delays  the  heirs  at  law  or  devisees  of  deceased 
parties  cannot  be  brought  before  the  court,  and 
if  any  such  deceased  person  was  the  owner  of 
a  part  of  one  of  the  tracts  of  land  described  in 
the  complainant's  bill,  other  owners  of  which 
tract  are  parties,  to  tbe  suit  and  represented 
before  the  court,  is  it  necessary  for  the  com- 
plainant to  make  the  heirs  at  law  or  devisees 


of  such  deceased  person  whose  death  has  been 
suggested  on  the  record  respondents,  before  the 
case  can  proceed? 

"(5)  In  this  case,  where  the  parties  in  inter- 
est are  very  numerous,  if  it  shall  appear  that 
without  manifest  inconvenience  and  oppressive 
delays  the  heirs  at  law  or  devisees  of  deceased 
parties  cannot  be  brought  before  the  court,  and 
if  any  such  deceased  person  was  the  owner  of 
a  tract  of  land  which  is  a  part  of  a  larger  tract 
of  land  described  in  the  complainant's  bill, 
which  larger  tract  has  been  divided  into  parcels 
and  conveyed  to  divers  parties,  and  owners  of 
certain  of  said  parcels  are  parties  to  the  suit 
and  represented  before  the  court,  is  it  neces- 
sary for  the  complainant  to  make  the  heirs 
at  law  or  devisees  of  such  deceased  person  whose 
death  has  been  suggested  on  tbe  record  respond- 
ents, before  the  case  can  proceed? 

"(6)  In  a  case  where  the  parties  in  interest 
are  very  numerous,  and  without  manifest  in- 
convenience and  oppressive  delays  the  heirs  at 
law  or  devisees  of  deceased  parties  cannot  be 
brought  before  the  court,  is  it  necessary  for  the 
complainant  to  make  the  heirs  at  law  or  dev- 
isees of  a  deceased  person  whose  death  has  not 
been  suggested  on  the  record  respondents,  be- 
fore the  case  can  proceed,  if  said  deceased  per- 
son was  the  owner  of  a  part  of  one  of  the 
tracts  described  in  the  complainant's  bill,  oth- 
er owners  of  which  tract  are  parties  to  the 
suit  represented  before  the  court? 

"(7)  In  this  case,  where  the  parties  in  in- 
terest are  very  numerous,  if  it  shall  appear 
that  without  manifest  inconvenience  and  op- 
pressive delays  the  heirs  at  law  or  devisees 
of  deceased  parties  cannot  be  brought  before 
the  court,  and  if  any  such  deceased  person  was 
the  owner  of  a  part  of  one  of  the  tracts  of  land 
described  in  the  complainant's  bill,  other  owners 
of  which  tract  are  parties  to  the  suit  repre- 
sented before  the  court,  is  it  necessary  for  the 
complainant  to  make  the  heirs  at  law  or  devi- 
sees of  such  deceased  person  whose  death  has 
not  been  suggested  on  tbe  record  respondents, 
before  the  case  can  proceed? 

"(8)  In  this  case,  where  the  parties  in  in- 
terest are  very  numerous.  If  it  shsUl  appear 
that  without  manifest  inconvenience  and  op- 
pressive delays  the  heirs  at  law  or  devisees 
of  deceased  parties  cannot  be  brought  before  the 
court,  and  if  any  such  deceased  person  was  the 
owner  of  a  tract  of  land  which  is  a  part  of 
a  larger  tract  of  land  described  in  the  complain- 
ant's bill,  which  larger  tract  has  been  divided 
into  parcels  and  conveyed  to  divers  parties,  and 
owners  of  certain  of  said  parcels  are  parties  to 
the  suit  and  represented  before  the  court,  is  it 
necessary  for  the  complainant  to  make  the  heirs 
at  law  or  devisees  of  such  deceased  person  whose 
death  has  not  been  suggested  on  the  records  re- 
spondents, before  the  case  can  proceed? 

"(9)  In  case  of  the  alienation  by  any  of  tbe 
parties  respondent  hereto  of  an^  part  of  a  tract 
of  land  in  which  dower  is  claimed,  is  it  neces- 
sary to  make  the  alienees  of  said  land  parties 
respondent,  no  notice  of  pending  suit  having 
been  placed  upon  record  on  the  records  of 
land  evidence  in  the  towns  where  such  land 
lies  respectively,  in  a  case  where  the  parties 
in  interest  are  very  numerous,  and  without 
manifest  inconvenience  and  oppressive  delays 
such  transferees  cannot  be  brought  before  the 
court,  and  if  the  party  respondent  alienating 
his  land  was  before  its  alienation  the  owner 
of  a  part  of  one  of  the  tracts  of  land  described 
in  complainant's  bill,  other  owners  of  which 
said  tract  are  represented  before  the  court? 

"(10)  In  case  of  tbe  alienation  by  any  of  the 
parties  respondent  hereto  of  any  part  of  a 
tract  of  land  in  Which  dower  is  claimed,  is  it 
necessary  to  make  the  alienees  of  said  land 
parties  respondent,  no  notice  of  pending  suit 
having  been  placed  upon  record  on  tbe  records 
of  land  evidence  in  the  towns  where  such  land 
lies  respectively,  in  this  case,  where  the  parCiev 
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in  interest  are  very  numeroas,  if  it  shall  appear 
that  without  manifest  inconTenience  and  oppres- 
nre  delays  such  transferees  cannot  be  brought 
before  the  court,  and  if  the  party  respondent 
tiienatine  his  land  was  before  its  alienation  the 
(ivner  of  a  part  of  one  of  the  tracts  of  land 
described  in  complainant's  bill,  other  owners  of 
which  said  tract  are  represented  before  the 
tonrt? 

"(11)  In  case  of  the  alienation  by  any  of 
tbe  parties  respondent  hereto  of  any  part  of  the 
tract  of  land  in  which  dower  is  claimed,  is  it 
necessary  to  make  the  alienees  of  said  land 
parties  respondent,  no  notice  of  pending  suit 
having  been  placed  upon  record  on  the  records 
of  land  evidence  in  the  towns  where  such  land 
lies  respectively,  in  this  case,  where  the  parties 
in  interest  are  very  numerous,  if  it  shall  ap- 
pear that  without  manifest  inconvenience  and 
oppressive  delays  such  transferees  cannot  be 
brought  before  the  court,  and  if  the  party  re- 
spondent alienating  bis  land  was  before  its  alien- 
ation the  owner  of  a  tract  of  land  which  is  a 
part  of  a  larger  tract  of  land  described  in  the 
complainant's  bill,  which  larger  tract  has  been 
divided  into  parcels  and  conveyed  to  divers  par- 
ties, and  owners  of  certain  of  said  parcels  are 
parties  to  the  suit  and  represented  before  the 
court? 

"(12)  Under  qnestions  4,  5,  7,  8,  10,  and  11, 
is  the  master  authorized  to  decide  in  each  in- 
stance whether  snch  manifest  inconvenience  and 
oppressive  delays  exist? 

"(13)  Does  rule  16  of  the  rules  in  equity  of 
the  superior  court  apply  in  any  or  all  of  the 
above  cases? 

"(14)  Does  rule  14  of  the  rules  in  equity  of 
the  superior  court  apply  in  any  or  all  of  the 
above  cases? 

"(15)  If  so,  can  the  master  appointed  to  de- 
cide the  question  of  dower  in  this  suit  apply 
laid  rules  in  any  particular  case  without  specific 
instructions  from  the  court?" 

For  consideration  the  questions  may,  we 
think,  be  grouped  as  follows: 

First  In  case  of  the  death  of  a  party  re- 
spondent, is  it  necessary  for  the  complain- 
ant to  make  the  heirs  at  law  or  devisees  of 
said  dei-eased  respondent  parties  to  the  suit, 
before  the  case  can  proceed,  (a)  where  the 
death  is  suggested  upon  the  record,  (b)  where 
the  death  has  not  been  so  suggested? 

Second.  In  case  of  the  alienation  by  ajiy 
of  the  parties  respondent  of  any  part  of  a 
tract  of  land  in  which  dower  is  claimed,  is 
it  necessary  to  make  the  alienee  a  party  re- 
spondent, no  notice  of  pending  suit  having 
been  placed  upon  record  in  the  records  of 
land  evidence  of  the  town  where  such  land 
lies? 

Third.  How  are  the  questions  affected  by 
the  great  number  of  parties  and  the  possible 
inconvenience  and  delay  resulting  therefrom? 

Fourth.  Instructions  are  also  sought  as 
to  the  duty  and  authority  of  the  master  to 
decide  questions  of  inconvenience  and  delay, 
and  of  the  applicability  of  equity  rules  14 
and  15  of  the  superior  court  to  this  case, 
and  the  duties  of  the  master  under  those 
rules.    The  rules  are  as  follows: 

"(14)  In  all  cases  where  it  shall  appear  to 
the  court  that  persons  who  might  otherwise  be 
deemed  necessary  or  proper  parties  to  the  suit 
cannot  be  made  parties  by  reason  of  their  being 
out  of  the  jurisdiction  of  the  court,  or  are  in- 
capable otherwise  of  bein^  made  parties,  the 
court  may,  in  its  discretion,  proceed  in  the 
cause    without   making   such    persons   parties; 


and  in  such' cases  the  decree  ^hall  be  without, 
prejudice  to  the  rights  of  the  absent  parties. 

"(15)  When  the  persons  in  interest  are  very 
numerous,  and  without  manifest  inconvenience 
and  oppressive  delays  in  the  suit  some  of  them 
cannot  be  brought  before  the  court,  the  court,  in 
its  discretion,  may  proceed  without  making  all 
of  said  persons  parties,  if  it  shall  have  suf- 
ficient parties  before  it  to  represent  the  adverse 
interests  of  the  plaintiffs  and  the  defendants 
in  the  suit.  But  In  such  cases  the  decree  shall 
be  without  prejudice  to  the  rights  and  claims 
of  all  persons  not  parties  to  the  suit." 

Counsel  for  respondents  contend  that  it  Is 
necessary  that  all  the  owners  of  th6  land  out 
of  which  dower  is  sought  should  be  parties 
to  the  suit  at  all  stages  of  the  proceeding; 
that  such  requirement  necessarily  follows 
from  the  statute  which  provides  that: 

"Whenever  a  widow  shall  be  entitled  to  dower 
in  several  parcels  of  land,  whether  the  fee  to 
the  same  be  in  the  heir  at  law,  devisee,  grantee, 
or  a  subsequent  holder,  she  may  bring  a  suit 
in  equity  against  all  of  the  persons  owning  the 
said  land." 

Counsel  argue  that: 

"It  would  seem  to  make  no  difference  wheth- 
er the  death  was  suggested  upon  the  record  or 
not.  If  the  death  is  suggested  upon  the  rec- 
ord, of  course  the  heirs  at  law  or  devisees  can 
be  at  once  summoned  in,  and  it  would  seem  to 
be  the  duty  of  the  complainant  to  see  that 
when  any  parties  die  their  heirs  at  law  or  dev- 
isees were  summoned  in. 

"It  would  appear  to  be  the  plain  intent  of  the 
statute  that  this  procedure  should  be  followed 
even'  where  the  separate  tracts  are  each  de- 
scribed separately,  and  the  owners  of  each  tract 
brought  in  as  such.  But  in  a  case  like  that 
at  bar,  where  the  land  is  described  simply  by 
ancient  deeds  which  describe  the  land  as  it 
was  long  ago,  and  where  the  lands  thus  de- 
scribed have  been  subdivided  and  again  sub- 
divided, and  it  is  sought  to  join  the  owners  of 
all  such  lands,  the  cause  cannot  proceed  with- 
out having  the  owners  of  all  the  land  continu- 
ously before  the  court." 

[1]  So  far  as  the  questions  pertain  to  the 
necessity  of  making  the  alienees  of  parties 
respondent  parties  to  the  suit,  before  the 
suit  can  proceed,  the  rule  as  to  the  relation 
of  such  alienees  to  the  suit,  in  the  absence 
of  statute,  is  well  stated  in  Brlghtman  v. 
Brlghtman,  1  R.  I.  112.  At  page  119,  the 
court.  Staples,  J.,  says: 

"We  apprehend  it  is  well  settled  that  he  who 
purchases  property  pending  a  suit  in  which  the 
title  to  it  is  involved  takes  it  subject  to  the 
judgment  or  decree  that  may  be  passed  in  snch 
suit  against  the  person  from  whom  he  purchases. 
That  he  purchased  bona  fide,  and  paid  a  full 
consideration  for  it,  will  not  avail  against  such 
judgment  or  decree.  Nor  will  he  be  permitted 
to  prove  that  he  had  no  notice  of  the  pendency 
of  the  suit  The  law  infers  that  all  persons 
have  notice  of  the  proceedings  of  courts  of  rec- 
ord. This  rule  has  been  adopted  from  motives 
of  public  policy.  Without  it,  the  effect  of  every 
judgment  and  decree  of  this  nature  might  be 
avoided  by  a  mere  transfer  of  the  defendant's 
title,  as  a  decree  of  judgment  was  about  to 
be  pronounced  against  him.  11  Ves.  R.  197. 
A  party  might  always  be  in  pursuit  of  his 
rights  without  being  able  to  overtake  them." 

See,  also.  Bishop  of  Winchester  t.  Paine, 
11  Ves.  Jr.  194,  197;  Sonell  v.  Carpenter,  2 
Peere  Williams,  482 ;  Metcalfe  v.  Pulvertoft, 
2  Ves.  Sn  Beames,  200 ;  Murray  y.  ^Lylbum,  2 
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Jolins.  Ch.  (N.  T.)  441,  where,  at  page  443, 
Chancellor  Kent  says: 

"There  is  no  prindple  better  established,  nor 
one  founded  on  more  indispensable  necessity, 
than  that  the  purchase  of  the  subject-matter 
in  controversy,  pendente  lite,  does  not  vary  the 
rights  of  the  parties  in  that  suit,  who  are  not 
to  receive  any  prejudice  from  the  alienation." 
Story,  Eq.  PI.  f  156;  1  Dan.  Ch.  PI.  ft  Pr. 
280. 

An  assignee  under  a  yoluntary  assignment 
may  be  made  a  party,  when  desirable,  at  the 
election  of  the  plaintiff.    Story,  Eq.  PI.  i  156. 

[2]  Purdiasers  pendente  lite  cannot  be 
made  parties  without  the  complainant's  con- 
sent Steele  ▼.  Taylor,  1  Minn.  274  (GIL 
210). 

"The  role  is  that  It  is  proper  to  make  par- 
ties all  incumbrancers  whose  claims  arose  before 
the  commencement  of  the  suit,  biit  not  those 
who  purchased  pendente  lite."  Miller  v.  Ker- 
shaw, BaUey,  Eq.  (S.  C.)  469,  471,  23  Am.  Dec. 
183. 

In  this  state  the  law  as  to  purchasers 
pendente  lite  has,  however,  been  modi  fled  by 
chapter  315,  P.  Ii.  |  2,  passed  April  21,  1882. 
The  provision  has  remained  the  same  In  the 
revisions  since  its  passage,  and  is  now  section 
13  of  chapter  291,  Gen.  Laws  1909,  which 
reads  as  follows : 

"Sec.  13.  No  proceedina  in  court,  hereafter 
talsen,  whether  by  filing  bill,  petition,  declara- 
tion, or  other  complaint,  or  rule  of  court,  or 
otherwise,  and  no  final  order,  decree,  or  judg- 
ment, concerning  the  title  to  any  real  estate, 
in  this  state,  or  to  any  interest  or  easement 
therein,  shall  affect  snch  title  (excepting  as  to 
parties  thereto  and  their  heirs  and  devisees, 
and  those  having  actual  notice  thereof)  as  to 
any  rights  acquired  before  notice  of  the  filing, 
or  entry,  of  the  same  shall  be  recorded  in  the 
records  of  land  evidence  in  the  town  or  city 
where  such  real  estate  is  situated;  snch  notice 
to  he  copied  in  a  book  duly  indexed  and  kept 
for  that  purpose.  The  notice  shall  briefly  state 
the  names  of  all  the  parties,  the  court  wherein 
filed,  the  date  of  filing,  and  the  substance  of  the 
bill,  petition,  declaration,  or  other  complaint, 
rule,  order,  decree,  or  judgment,  and  a  descrip- 
tion of  the  real  estate  thereby  affected,  so  far 
as  may  be  necessary  to  warn  any  person  subse- 
quently dealing  with  the  title  to  the  land." 

[8]  Therefore,  by  the  terms  of  the  stat- 
ute, the  title  of  purchasers  pendente  lite  of 
the  lands  prior  to  the  recording  of  the  notice 
provided  In  the  statute,  and  not  having  at  tnal 
notice,  cannot  be  affected  by  any  proceeding 
In  the  suit.  No  reason  appears,  therefore, 
for  making  them  parties  to  the  suit,  as  such 
a  proceeding  would  avail  nothing.  They 
would  not  be  affected  by  the  decree.  Those 
having  actual  notice  are  excepted  by  the 
statute,  and  are  therefore  left  in  .the  same 
position  as  though  thie  statute  had  not  been 
passed.  They  are  not  necessary  parties. 
They  take  cum  onere,  and  would  be  bound 
by  the  decree. 

The  necessity  of  making  heirs  or  devisees 
of  a  deceased  respondent  parties  to  the 
suit,  before  the  suit  can  proceed,  is  a:^;ued 
by  respondents'  counsel,  as  follows: 

"It  may  be  contended  that  all  that  the  statnte 
requires  is  that  all  of  the  owners  of  the  lands 
out  of  which  dower  is  sought  should  be  joined 
when  the  bill  is  brought,  but  that  it  is  not 


necessary  for  the  eomplainant  to  (oUow  all 
the  changes  in  ownersliiji  that  may  occur  while 
the  bill  is  pending.  Clearly  this  contention 
would  be  untenable.  The  same  necessity  which 
requires  that  all  of  the  owners  should  be  joined 
to  begin  with  requires  that  all  the  owners 
should  be  kept  continually  before  the  conrt. 
Otherwise  it  might  t>e  possible  for  the  widow 
to  bring  her  bill  against  all  of  the  owners  at 
the  time  of  filing  of  the  bill,  and  then  subse- 
quently to  discontinue  as  to  some  of  them.  Such 
discontinuance  would,  of  coarse,  relieve  those  as 
to  whom  the- bill  is  discontinued  of  any  liabil- 
ity for  dower,  and  thus  the  widow  might  main- 
tain a  bill  for  dower  against  certain  ones  while 
at  the  same  time  relieving  otliers  who  were 
jast  as  liable.  She  would  thus  be  able  to  ac- 
complish by  Indirection  the  result  which  the 
statute  plainly  prohibits,  that  is,  the  choice  of 
certain  persons  out  of  whom  dower  is  to  be 
collected  and  the  release  of  others. 

"This  court  has  already  decided  that  all  of 
the  owners  of  all  the  land  out  of  which  dower 
is  sought  must  be  joined.  To  allow  the  owners 
of  a  part  of  the  land  out  of  which  dower  is 
sought  to  be  unrepresented  because  of  aliena- 
tion of  the  land,  or  because  of  the  death  of  the 
parties  against  whom  the  bill  is  brought,  would 
obviously  leave  matters  in  the  same  position  as 
if  the  bill  were  brought  against  all  to  begin 
with  and  then  were  discontinued  as  to  some. 
We  have  already  seen  that  that  would  enable 
the  widow  to  accomplish  by  indirection  what 
the  statute  forbids.  Since  the  allowing  of 
alienees  or  heirs  at  law  and  devisees  to  be  un- 
represented accomplishes  the  same  result  as 
would  a  discontinuance  as  to  certain  of  the 
parties,  and  that  course  must  be  held  to  be 
forbidden  because  it  would  work  a  circumvention 
of  the  statute,  it  must  follow  that  the  cause 
cannot  proceed  while  alienees  or  heirs  at  law 
and  devisees  are  not  represented  before  the 
court" 

It  does  not  seem  clear  that  a  discontinu- 
ance as  to  any  respondent  or  the  failure  to 
make  the  alienee  or  heir  at  law  or  devisee  of 
a  respondent  a  party  would  enable  the  com- 
plainant, as  counsel  saya: 

"To  accomplish  by  indirection  the  result 
which  the  statute  plainly  prohibits,  that  is,  the 
choice  of  certain  persons  out  of  whom  dower  is 
to  be  collected  and  the  release  of  others." 

The  statute  makes  no  such  prohibition.  It 
provides  that  the  widow  may  bring  a  suit  in 
equity  against  all  of  the  persons  owning  the 
said  lands.  She  could  have  brought  sepa- 
rate suits  against  all  the  several  owners  or 
against  any  of  them,  leaving  out  any  that 
she  saw  fit  to  leave  out  She  could  thus 
have  accomplished  exactly  nhat  respondents' 
counsel  say  Is  prohibited  by  the  statute  per- 
mitting her  to  bring  a  suit  against  all  the 
persons  owning  the  said  lands. 

The  right  of  the  complainant  to  bring  a  sep- 
arate suit  against  each  of  the  owners  of  the 
several  parcels  into  which  the  lands  of  her 
husband  have  been  divided,  and  to  obtain 
her  dower  from  each,  if  she  shows  that  she 
is  dowable  out  of  the  land  held  by  such  own- 
er, is  not  disputed.  In  the  absence  of  a  stat- 
ute permitting  her  to  bring  a  suit  against 
all  the  owners,  she  would  have  been  confined 
to  such  separate  suits  against  the  several 
owners,  as  a  suit  against  all  would  have  been 
open  to  the  objection  of  being  multifarious. 
To  relieve  this  situation,  the  statute  was 
passed  proylding  that: 
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"Whenever  a  widow  shall  be  entitled  to  dow- 1 
«r  in  several  parcels  of  land,  whether  the  fee ' 
of  the   same   be   in    the  heir  at  law,   devisee, 
grantee  or  a  sabsequent  holder,  she  ma^  bring  a 
suit  in  equity  against  all  the  persons  owning 
the  said  lands." 

Having  brought  snlt  under  the  statu  to 
against  all  the  owners,  how  is  the  right 
which  she  before  had  to  recover  her  dower 
from  the  owner  of  each  of  said  parcels  affect- 
ed? When  this  case  was  formerly  before 
this  court,  32  B.  I.  361,  79  AU.  972.  In  an- 
swer to  the  sixteenth  question  then  submitted, 
the  court  held,  that  suit  being  brought  under 
said  statute.  It  "must  be  brought  against  all 
persons  owning  the  land  out  of  which  dower 
Is  sought."    The  court,  however,  said: 

"We  do  not  mean  by  this  that  it  is  neces- 
sary to  include  in  the  snit  all  the  land  out  of 
-which  the  widow  was  originally  entitled  to  be 
endowed.  It  may  well  have  happened  that  be- 
fore this  snit  was  brought  some  of  the  owners 
of  the  land  did  set  off  the  widow's  dowei  there- 
in, or  agreed  with  her  upon  some  substantial 
equivalent  in  lieu  thereof.  In  such  a  case  there 
would  be  no  necessity  for  the  widow  to  include 
those  with  whom  settlements  had  been  made 
as  parties  respondent  in  her  bill." 

Would  this  right  of  the  widow  to  effect  a 
settlement  with  any  of  the  respondents  and 
thus  obtain  her  dower  or  a  satisfactory  equiv- 
alent therefor  cease  upon  her  bringing  a  suit 
against  all?  Her  dower  in  each  of  said 
parcels  Is  still  the  object  of  her  suit,  although 
It  la  brought  under  the  statute,  against  all 
the  owners  of  the  several  parcels  out  of 
which  she  Is  seeking  dower. 

[4]  Is  her  right  to  the  recovery  of  dower 
from  the  owners  of  the  several  parcels  affected 
by  the  bringing  of  the  suit  against  all?.  In  ef- 
fect, does  the  statute  do  anything  more  than 
enable  her  to  bring  suit,  upon  her  several 
rights  to  liave  dower  out  of  the  several  par- 
cels against  the  several  owners  of  said  parcels 
together,  In  form,  one  suit,  but  in  reality,  so 
far  as  her  right  to  recover  dower  from  the 
owners  of  the  several  parcels  is  concerned,  an 
aggregation  of  the  several  suits  against  the 
several  owners?  Are  the  rights  of  dower 
which  she  had  before  suit  against  each  owner 
so  tied  together  upon  her  bringing  one  suit 
against  all,  under  the  permission  given  by  the 
statute,  that  thereafter  she  cannot  recover  her 
4ower  against  any  owner,  unless  aU  persons 
who  may  hare  acquired  an  Interest  in  any  of 
the  several  parcels  of  land  as  heir,  devisee, 
«r  alienee  of  any  respondent  are  brought  in 
and  kept  before  the  court?  Have  the  rights 
to  have  dower  out  of  each  parcel  been  fused 
by  the  suit  brought  against  all  the  owners 
Into  one  rij^t  recoverable  against  all  or 
none?  That  appears  to  be  the  effect  of  the 
contention  of  counsel  for  respondents.  Is 
this  a  necessary  conclusion?  Such  a  conclu- 
sion would  render  it  necessary  to  decide  that 
the  right  wlilch  slie  had  before  suit  to  re- 
cover her  dower  from  the  owners  severally 
of  each  of  the  parcels  of  land  was  destroyed 
the  moment  that  she  brought  snlt  against  all 
under  a  statute  which  it  would  seem  must 


have  been  passed  for  the  purpose  of  facili- 
tating the  recovery  of  dower  rather  than  of 
Impeding  it 

In  6  Ency.  Fl.  ft  Pr.  840,  h.  Suits  in 
Equity— (1)  Generally,  it  is  said: 

"The  death  of  one  of  several  defendants  to  a 
suit  in  equity  abates  the  suit  as  to  him;  but 
the  suit  may  proceed  without  revivor  against 
the  surviving  defendants  when  there  are  such 
persons  before  the  court  as  make  it  possible  to 
render  a  final  decree  in  the  cause.  But  where 
the  deceased  defendant  was  a  necessary  par^ 
to  the  determination  of  the  controversy,  his 
death  abates  the  suit" 

[S]  In  this  state  Gen.  Laws  1909,  C  285, 
I  6,  provides: 

"In  any  case  where  there  are  two  or  more 
plaintiffs  or  defendants,  if  one  or  more  of  them 
shall  die,  and  the  cause  of  action  shall  survive 
to  the  surviving  plaintiff  or  plaintiffs,  or  against 
the  surviving  detendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby  abated,  but  the 
death  being  snggested  upon  the  record,  the  ac- 
tion shall  proceed  at  the  suit  of  the  surviving 
plaintiff  or  plaintiffs,  or  against  the  surviving 
defendant  or  defendants." 

Gen.  Laws  1909,  c.  289,  f  11,  provides: 

"No  supplemental  bill,  or  bill  of  revivor,  shall 
be  necessary  in  equity,  but  the  superior  court, 
by  general  rule  or  by  special  order,  may  provide 
for  the  introduction  of  any  supplemental  mat- 
ter into  the  suit  by  wa^  of  addition  to  or  amend- 
ment of  the  bill,  and  for  entering  upon  the  rec- 
ord the  decease  of  any  party,  and  for  bringing 
in  the  heirs,  personal  representatives,  and  oth- 
ers interested." 

And  Gen.  Laws  1909,  c.  329,  f  14,  provides: 
"No  action  of  dower  shall  abate  by  the  death 
of  the  defendant  named  therein,  where  the  de- 
fendant is  tenant  of  the  freehold,  if  the  property 
passes  by  devise  or  descent  from  him;  but 
such  death  being  suggested,  the  heir  or  devisee 
shall  be  summoned  to  appear  within  a  certain 
time,  to  be  prescribed  in  the  discretion  of  the 
court  in  which  the  action  is  pending,  and  take 
upon  him  the  defense  of  the  suit,  and  the  suit 
shall  proceed  against  him  in  the  same  man- 
ner as  if  he  had  been  the  original  defendant." 

The  provision  In  chapter  289,  f  11,  "for 
entering  upon  the  record  the  decease  of  any 
party,  and  for  bringing  in  the  heirs,  personal 
representatives,  and  others  interested,"  ap- 
plies of  necessity  to  the  bringing  in  of  per- 
sons interested,  as  well  in  the  case  of  "heirs, 
devisees  or  personal  representatives,"  as  in 
the  case  of  "others  interested."  Heirs  or 
devisees  would  ordinarily  be  interested,  but 
in  the  case  at  bar  it  would  not  be  to  their 
interest  to  be  brought  In  and  made  subject 
to  the  decree,  but  quite  the  reverse.  If  the 
complainant  wanted  to  subject  them  to  the 
decree,  her  interest  would  be  to  have  them 
brought  in;  but,  if  she  was  not  willing  to 
take  the  trouble  to  do  so,  none  of  the  other 
parties  to  the  suit  would  be  Interested  to 
have  them  brought  in,  unless  their  not  be- 
ing BO  brought  in  would  injuriously  affect 
such  other  parties.  Outside  of  that  con- 
sideration, it  would  not  seem  to  be  necessary 
to  make  them  parties,  and  that  the  suit  could 
proceed  against  the  other  parties  respondent 
who  are  before  the  court.  The  provision  in 
diapter  829,  f  14,  providing  tliat  upon  the 
suggestion  of  the  death  of  a  party  "the  heir 
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«r  ievUu.  ttel!  be  te^s^xjol  to  af^iMar  «1tb- 
fo  a  omaiik  t^iacv  to  be  cnseribcd  fai  tixe 
di*Kr»t;/ya  of  t£«  iwart  in  vIeWi  tbe  action 
to  iitL--!iitJt,  *xA  tiXm  nprja  him  die  defesjee 
«<  tb«  r.'it,  aid  tbe  ccU  tball  proceed  asautist 
bin  fa  tb<!  aaine  natnntr  as  if  be  bad  been 
tbe  9fi«inal  defeMant,"  ciearlj-  applies  to 
tbe  pr<>tM«»tJ«D  of  tbe  suit  against  sa'jfa  Ikit 
or  d«rri»ee  in  aeekinc  tbe  object  of  tite  salt. 
In  tbe  name  luanner  as  if  be  bad  b««n  tbe 
bi\litt»\  def^t.'iact.  Tbe  section  imniediatel}- 
(«'«'?««]«»  tbe  a«<rti<>D  ander  wbic-b  this  action 
to  Xfthn^t.  Prior  to  tliat  ctaapter  329  bad 
dealt  OTiljr  wltb  caMs  broogbt  a^iinst  tlie 
liulirldaal  oiroer  of  tJie  buid.  In  tlie  case  of 
one  defeiidant,  immlfestly  it  wonid  be  neces- 
sa/7  to  luire  bis  lieir  or  derisee  made  a  party 
upon  tlie  death  of  tbe  defendant  being  sng- 
(ested,  and  tbe  complainant  wonld  plainly 
be  interested  in  snggesting  tbe  death  and 
liarlng  bim  made  a  party  in  order  to  proceed 
effet-toally  to  a  decree  against  him.  Tbe 
•e'dlon,  bowerer,  in  oar  opinion  does  not 
affect  tbe  qnestlon  of  the  prosecution  of  tbe 
snlt  againift  tbe  other  defendants,  if  any  Ite- 
fore  tbe  conrt.  Such  other  defendants  would 
be  interested  only  where  the  failure  to  bring 
•O'rb  belr  or  deviiiee  before  the  court  and 
subject  bim  to  tbe  decree  would  injuriously 
affect  them.  In  order  to  show  that  such 
ottier  respondents  would  be  injuriously  af- 
fected by  the  failure  to  make  the  alienee  of 
a  respondent  or  the  heir  or  devisee  of  a  de- 
ceased respondent  a  party,  counsel  for  re- 
spondents cite  tbe  provision  in  said  cbapter 
829,  i  15,  that  in  any  such  suit: 

"The  court,  accordiag  to  tbe  course  of  equity 
in  marihaliog  incumbrances,  may  caoae  the 
dower  of  inch  widow  in  all  of  tbe  said  parcels 
to  be  afmigned  in  one  parcel  or  in  contiguous 
parcels  out  of  tbe  lands  of  the  heirs  at  law 
or  devisee  of  such  deceased  husband,  or  other- 
wise according  to  equity." 

And  they  argue  as  follows: 

"Under  this  statute  tbe  court  or  master  to 
whom  the  case  might  be  assigned  might  pro- 
ceed, if  it  be  found  tiiat  the  widow  is  dowable, 
to  set  off  her  dower  by  having  transferred  to 
her  some  one  or  more  of  the  parcels  of  land, 
*  *  *  and  charge  the  owners  of  other  par- 
cels so  as  to  cause  them  to  bear  their  propor- 
tion of  tbe  burden.  But,  if  all  of  the  owners 
were  not  represented  before  the  court,  the  de- 
cree could  not  be  binding  upon  them,  and  thus 
it  miKlit  and  inevitably  would  follow  that  at 
the  conclusioQ  of  the  action  numerous  claims 
would  still  remain  unadjusted." 

In  this  case,  all  the  owners  of  the  several 
parcels  of  land  were  joined  as  parties  under 
tbe  statute.  This  having  been  done,  and  all 
having  been  brought  before  the  court  the 
right  of  the  complainant  to  dower  out  of  the 
parcel  of  each  owner,  we  think,  must  be  con- 
cluded by  this  suit  If  a  party  respondent 
convoys  the  parcel  owned  by  him,  then  if 
such  conveyance  is  made  before  the  record  of 
notice  of  Us  pendens  required  by  Gen.  Laws 
1009,  c.  204, 1  13,  the  title  of  the  alienee  is 
not  affected  by  any  proceeding  in  this  suit, 
unless  the  alienee  had  actual  notice.  If  he 
bad  actual  notice,  be  takes  tbe  land  cum 


onete.  and  Bced  not  te  made  •  party.  Om- 
»«T»t*Jy  BO  neeinslty  exi<c^  ■»  far  as  Iris 
TizLrs  are  'xaiMTBed.  <»f  matlpg  Mm  a  party. 
If  be  acT^oired  tbe  land  wi:!!:  aetxial  notice, 
be  win  be  tocM  by  tbe  decree,  and.  if  be 
acquired  it  witboot  actual  ncticc;  be  win  not 
be  alTeeted  by  tbe  decrees  In  case  of  tlie 
death  of  a  party  resp>:>c4eot.  if  tbe  eomplain- 
ant  catues  tlie  beir  or  devisee  to  be  made  a 
party,  tlten  tlie  cause  proceeds  against  snch 
beir  or  devisee.  If  tbe  complainant  does  not 
cause  tlie  beir  or  devisee  to  be  made  a  party, 
then  she  can  have  no  decree  affecnng  him. 
Tbe  decreei  tbereforev  can  cause  no  injustice 
to  bim. 

It  to  tme  that  upon  tbe  entry  of  decree 
tbere  mizbt  be  some  parcels  of  the  land  held 
by  alienees  of  respondents  not  baviog  actual 
notice,  and  by  beiis  or  deviseea  of  deceased 
lespC'Ddents  who  bad  not  been  broa^t  in 
and  made  parties.  Such  alienees,  heirs,  or 
devisees  would  not  be  affected  by  tlie  decree. 
Tbe  complainant,  however,  would  be  conclud- 
ed by  the  decree,  and  such  alienees,  heirs  at 
taw,  or  devisees  would  not  be  injured. 

Would  the  otho'  respcmdents.  those  who  re- 
mained parties  to  the  suit  at  the  entry  of  de- 
cree, be  prejudiced  by  the  decree? 

The  court,  in  proceeding  to  "cause  the  dow- 
er of  tbe  complainant  in  all  of  the  said  par- 
oeto  to  be  assigned  in  one  parcel  or  in  contlg- 
noos  parcels  out  of  the  lands,"  could  not 
wen  Include  in  sncb  parcel  or  parcels,  so  as- 
signed, the  lands  out  of  wtilch  dower  or 
a  satisfactory  equivalent  bad  been  secur- 
ed by  the  complainant  before  suit,  as  the 
owners  of  such  lands  were  not  required  to 
be  made  parties.  Spragne  v.  Stevens,  32  R. 
I.  361,  376,  79  AtL  972.  If  any  respondent 
has,  after  suit  brought,  conveyed  bis  parcel 
to  one  not  having  actual  notice,  or  if  tbe 
heir  or  devisee  of  any  deceased  respondent 
has  not  been  brought  in  and  made  a  party  to 
tbe  suit,  no  dower  can  be  recovered  by  the 
complainant  from  the  jiarcels  so  conveyed, 
descended  to  the  heir,  or  devised.  Therefore 
no  dower  from  such  parcels  could  be  chargM 
upon  the  owners  of  the  other  parcels.  If 
dower  should  be  assigned  by  the  court  in  one 
parcel  or  in  contiguous  parcels.  It  could  be  so 
assigned  out  of  the  parcels  of  tbe  parties  re- 
spondent at  the  time  of  the  decree.  The 
statute,  after  providing  that  the  dower  may- 
be assigned  in  a  contiguous  parcel  or  parcels,, 
out  of  -the  lands  of  tbe  heirs  at  law  or  dev- 
isee di  such  deceased  .husband,  adds  the 
words  "or  otherwise  according  to  equity,"  in- 
dicating clearly  th^t  the  court  is  to  be  free 
to  assign  the  dower  in  such  way  as  under  the- 
circumstances  will  do  equity.  Is  it  to  be  sup- 
posed that  under  such  circumstances  a  court 
of  equity  would  proceed  to  cause  the  dower 
of  the  widow  to  be  assigned  in  one  parcel  or 
in  contiguous  parcels  out  of  those  lands  from 
which,  by  failure  to  make  such  alienees,  helra^ 
or  devisees  parties,  she  had  failed  to  secure 
her  dower,  or,  on  the  other  hand,  that  tbe 
court  would  in  such  assignment  charge  upon. 
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the  respondents  remaining  and  subject  to  the 
decree  any  burden  for  the  dower  which  the 
complainant  had  thus  foiled  to  recover? 
Such  assignment  could  only  be  made  out  of 
the  lands  of  the  respondents  remaining  par- 
ties at  the  time  of  the  decree,  and  would 
work  no  hardship,  as  such  lands  would  only 
be  subjected  to  the  burden  of  the  dower  re- 
covered from  such  lands. 

[I]  We  therefore  do  not  think  that,  be- 
cause the  statute  permits  the  complainant  to 
join  all  the  owners  of  the  lands,  It  therefore 
follows  that  it  Is  necessary  that  every  alienee 
pendente  lite  of  a  respondent  and  every  heir 
or  devisee  of  a  deceased  respondent  should 
be  brought  before  the  court  before  the  suit 
can  proceed.  We  think  the  provisions,  as  to 
parties,  of  the  Statutes  we  have  cited,  supra, 
apply  to  this  proceeding  as  to  other  suits  in 
equity.  The  subject  of  parties  in  suits  in 
equity  is  too  broad  and  the  exceptions  are 
too  numerous  for  extended  comment ;  but,  as 
illustrative  of  some  of  the  principles  upon 
the  subject  under  consideration,  we  quote 
from  Story's  Bq.  PI.  5  ^^,  as  follows: 

"Let  us,  therefore,  before  entering  upon  the 
more  particular  considerations  applicable  to 
this  subject,  examine  into  and  consider  the  gen- 
eral nature  of  the  exceptions  which  have  been 
admitted  to  the  genera]  rule  in  equity  that  all 
persons  legally  or  benefidallv  interested  Id  the 
subject-matter  of  a  suit  should  be  made  parties. 
or,  if  the  expression  be  deemed  more  exact  and 
satisfactory,  that  all  persons  who  are  interested 
in  the  object  of  the  bill  are  necessary  and  prop- 
er parties.  All  these  exceptions  will  be  found 
to  be  governed  by  one  and  the  same  principle, 
which  is  that,  as  the  object  of  the  general  rule 
is  to  accomplish  the  purposes  of  justice  between 
all  the  parties  in  interest,  and  it  is  a  rule  found- 
ed, in  some  sort,  npon  public  convenience  and 
poli<7,  rather  than  upon  positive  principles  of 
municipal  or  general  jurisprudence,  courts  of 
equity  will  not  suffer  it  to  be  so  applied  as  to 
defeat  the  very  purposes  of  justice,  if  they  can 
dispose  of  the  merits  of  the  case  before  them 
without  prejudice  to  the  rights  or  interests  of 
other  persons  who  are  not  parties,  or  if  the  cir- 
cnmstances  of  the  case  render  the  application 
of  the  role  wholly  impracticable.  On  the  other 
hand,  if  complete  justice  between  the  parties 
before  the  court  cannot  be  done  without  others 
being  made  parties  whose  rights  or  interests 
will  be  prejudiced  by  a  decree,  then  the  court 
will  altogether  stay  its  proceedings,  even  though 
those  other  parties  cannot  be  brought  before  the 
court,  for  in  such  cases  the  court  will  not,  by 
its  endeavors  to  do  justice  between  the  parties 
before  it,  risk  the  doing  of  positive  injustice  to 
other  parties  not  before  it  whose  claims  are  or 
may  be  equally  meritorious." 

And  also  the  remark  in  section  76,  c.  Id.: 
"And  here  it  may  be  proper  to  state  the  re- 
mark  of  a  learned   chanceUor,  speaking   upon 
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this  very  subject  of  parties,  as  containing  a  sal- 
utary admonition  and  instructive  lesson,  that 
it  is  the  duty  of  every  court  of  equity  to  adapt 
its  practice  and  course  of  proceeding,  as  far  as 
possible,  to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  new  cases  which, 
from  the  progress  daily  making  in  the  affairs  of 
men,  must  continually  arise,  and  not.  from  too 
strict  an  adherence  to  forms  and  rules  estab- 
lished under  very  different  circumstances,  to  de- 
cline to  administer  justice,  and  to  enforce  rights, 
for  which  there  is  no  other  remedy" — citing 
Lord  Cottenham  in  Mare  v.  Malachy,  1  MyL  & 
Cr.  550. 

[7]  As  to  the  questions  relative  to  the  ap- 
plicability of  rules  14  and  15  of  the  superior 
court  in  the  cases  cited  In  the  questions  cer- 
tified, we  do  not  think  that  said  rules  are  ap- 
plicable. These  rules  do  not  refer  to  or  pro- 
vide for  the  procedure  in  case  of  the  death 
of  parties  or  the  alienation  by  parties  of 
lands  in  suit  Both  rules  embody  exceptions 
to  the  rule  as  to  i>arties  which  have  been 
long  acted  upon  by  courts  of  equity. 

The  exception  embodied  in  rule  14  Is 
founded  upon  the  utter  impracticability  of 
making  the  new  proper  or  necessary  parties, 
as  when  such  new  parties  are  not  within  the 
Jurisdiction. 

The  exception  embodied  in  rule  15  is 
founded  upon  the  case  of  exceedingly  numer- 
ous parties,  where  it  would  be  impracticable 
to  Join  them  without  manifest  inconvenience 
and  oppressive  delays.  Both,  hoWever,  refer 
to  and  provide  for  the  exception  of  parties, 
proper  and  necessary,  who  would  have  to  be 
made  parties  but  for  the  exception.  In  this 
case  the  persons  who  were  necessary  and 
proper  parties  have  been  made  parties  to  the 
sidt.  When  parties  respondents  convey  their 
lands,  or  die,  then  the  decision  of  the  ques- 
tion whether  the  alienees  in  the  one  case  and 
the  heirs  or  devisees  In  the  other  must  be 
made  parties  depends,  not  uiwn  the  number 
of  said  persons  or  the  difficulty  of  making 
them  parties,  but  upon  the  question  whether 
they  are  necessary  parties  without  the  pres- 
ence of  whom  the  court  will  not  proceed  to  a 
decree;  and  upon  that  question  said  rules 
14  and  15  afCord  no  assistance,  and  are  not 
applicable. 

In  accordance  with  the  reasons  above  ex- 
pressed, said  questions  1,  2,  3,  4,  6,  6,  7,  8,  9, 
10,  11,  12, 13, 14,  and  15  are  answered  in  the 
negative. 

Having  thus  answered  the  questions  certi- 
fied, the  papers  in  the  cause,  with  our  deci- 
sion certified  thereon,  are  sent  back  to  the 
superior  court  for  further  proceedings. 
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(37  a.  L  141) 

BHODE  ISLAND  HOSPITAIy  TRUST  CO. 

▼.  RHODES  et  al..  City  Assesmn. 

(No.  4722.) 

(Supreme  Court  of  Rhode  Island.    Jnne  30, 
1914.) 

Taxation  (I  164*)— Cobpoeations, 

A  New  Jersey  holding  company,  organized 
to  carry  on  bosinesa  without  the  state  and  an- 
thorized  to  purchase,  hold,  and  dispose  of  the  se- 
cnrities  of  any  gorernment  railroad  or  public 
service  corporation,  acquired  the  stock  of  street 
railway  and  railroad  corporations  in  Rhode  Is- 
land. Most  of  its  directors  resided  in  Rhode 
Island  and  notices  of  directors'  meetings  were 
sent  ont  from  its  Rhode  Island  office.  The  only 
business  it  carried  on  was  the  collection  of  rent 
from  its  Rhode  Island  property,  Beld,  that 
the  holding  company  was  carrying  on  business 
within  the  state,  under  Tax  Act  (Laws  1912, 
c.  769),  providing  that  every  corporation  car- 
rying on  business  for  profit  in  the  state  shall  be 
subject  to  taxation  upon  its  corporate  assets, 
liable  for  such  taxes,  and  stockholders,  under 
the  direct  provisions  of  aection  20,  held  their 
shares  free  irom  taxes. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  286;  Dec.  Dig.  |  164.*] 

Exceptions  from  Superior  Ck>nrt,  Provi- 
dence and  Bristol  Counties;  Cbarles  F. 
Steams,  Judge. 

Petition  by  the  Rhode  Island  Hospital  Trust 
Company  against  Elisha  H.  Rhodes  and 
others,  as  assessors  of  taxes  of  the  city  of 
Providence,  for  relief  from  an  assessment 
Petition  was  denied,  and  petitioner  excepted. 
Exceptions  sustained. 

Claude  R.  Branch,  Edward  P.  Jastram, 
and  Edwards  &  Angell,  all  of  Providence 
(Tlllinghast  &  Collins,  of  Providence,  of  coun- 
sel), for  petitioner.  Albert  A.  Baker,  Cit7 
Sol.,  and  Elmer  S.  Chace,  Asst  City  SoL, 
botS  of  Providence,  for  respondents. 

BAKER,  3.  Ibis  is  a  petition  for  relief 
from  an  assessment  made  by  the  assessors 
of  taxes  of  the  dty  of  Providence.  Jury  trial 
was  waived,  and  the  case  was  tried  October 
16,  1013,  before  a  Justice  of  the  superior 
court,  who  denied  the  prayer  of  the  petition. 
The  petitioner  excepted  to  said  decision  and 
afterwards  duly  took  the  steps  necessary  to 
bring  the  matter  before  this  court  on  its 
bill  of  exceptions. 

The  petitioner  asks  for  relief  from  a  tax 
which  it,  as  trustee  under  the  will  of  Walter 
A,  Peck,  paid  under  protest  October  18, 1912, 
on  350  shares  of  the  capital  stock  of  the 
United  Traction  ft  Electric  Company.  The 
assessors  assessed  the  petitioner  on  account 
of  these  shares  of  stock  on  a  valuation  of 
$37,012  at  the  rate  of  $4  a  thousand.  The 
United  Traction  ft  Electric  Company  in  1912 
made  the  return  required  of  corporations 
liable  to  a  tax  upon  their  corporate  excess. 
The  petitioner  claims  that  it  Is  entitled  to  ex- 
emption from  taxation  on  these  shares  of 
stock  under  the  provisions  of  the  Tax  Act  of 
1912.  Section  20  of  said  act  (chapter  769, 
Pub.  Laws  1912)  provides  that: 


"The  owner  of  shares  of  stock  or  of  bonds  or 
of  debentures  of  any  corporation  liable  to  a  tax 
upon  its  corporate  excess  under  the  foregoing 
provisions  shall  be  exempt  from  taxation  in  this 
state  thereon." 

And  section  39  of  said  chapter,  paragraph 
8,  provides  that: 

"No  person,  copartnership  or  corporation  shall 
be  taxed  for  shares  of  stock  held  in,'  or  for 
bonds  or  debentures  of,  any  corporation  liable 
under  the  laws  of  this  state  to  a  tax  upon  the 
corporate  excess  of  such  oorporation." 

Corporations  liable  to  a  tax  upon  Its  cor- 
porate excess  are  pointed  out  in  section  0  of 
said  tax  act,  which  section  is  preceded  by  the 
caption  as  part  of  the  act:  "Taxation  of 
Manufacturing,  Mercantile  and  Miscellane- 
ous Corporations."  So  much  of  said  section 
9  as  shows  the  basis  for  the  claim  of  exemp- 
tion from  taxation  Is  as  follows: 

"Sec.  0.  Every  corporation  and  Joint  stock 
company  or  association,  wherever  incorporated, 
carrjring  on  business  for  profit  in  this  state,  all 
hereuaiter  referred  to  under  the  term  'corpora- 
tion,' *  *  *  in  addition  to  taxes  on  its  real 
estate  and  tangible  personal  property  locally 
or  otherwise  assessed,  shall  i>ay  an  annual  tax 
to  the  state  upon  the  value  of  that  portion  of 
its  intangible  property  hereinafter  called  its 
corporate  excess." 

The  meaning  of  the  expression  "corporate 
excess"  and  the  method  of  determining  its 
value  are  set  forth  in  said  tax  act,  but  their 
consideration  is  not  involved  in  the  present 
inquiry. 

The  parties  agree  that  the  sole  Issue  or  ques- 
tion in  this  case  is  whether  or  not  the  United 
Traction  &  Electric  Company  was  during  the 
year  1912  a  oorporation  "carrying  on  business 
for  profit  in  this  state"  within  the  meaning 
of  said  Tax  Act  of  1912.  It  is  also  agreed 
that  the  United  Traction  &  Electric  Company 
is  a  corporation,  and  that  it  was  incorporated 
in  New  Jersey  in  May,  1893. 

Artide  2  of  its  certificate  of  Incorporation 
provides  that: 

"A  part  of  the  business  of  said  company  is  to 
be  conducted  and  carried  on  beyond  the  limits 
of  the  state  of  New  Jersey  and  the  places  where 
such  part  of  its  business  is  to  be  conducted  and 
carried  on  are  the  District  of  Columbia,  and 
states  of  New  York,  Connecticut,  Rhode  Island 
and  Massachusetts,  and  the  principal  office  or 
place  of  business  of  said  company  out  of  this 
state  is  to  be  situated  in  the  city  of  Providence 
in  the  state  of  Rhode  Island." 

Artide  3  spedfles  and  enumerates  the  ob- 
jects for  which  the  company  was  formed. 
These  objects  are  numerous,  and  the  com- 
pany's powers  are  broad  and  comprehensive. 

Among  the  enumerated  objects  for  which 
it  is  authorized  to  carry  on  business  are 
these : 

"To  purchase,  hold,  use,  dispose  of  and  sell 
the  securities  of  any  government  or  of  any 
railway  or  other  corporation,  private,  public  or 
munidpal,  whether  such  securities  shall  be 
bonds,  mortgages,  debentures,  notes  or  shares  of 
capital  stock  and  to  exercise  all  the  rights  of 
stockholders  as  to  such  capital  stock.  *  *  • 
to  borrow  money  with  or  without  security  and 
to  pledge  or  mortgage,  if  necessary,  its  fran- 
chises and  property  of  every  kind  whatsoever; 
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by  and  with  the  authority  of  the  board  of  direc- 
tors to  endorse  or  gaarantee  the  payment  of  the 
principal  or  interest' or  tx>th,  of  and  upon  bonds, 
notes  or  other  obligations  of  any  person  or  per- 
sons, firm  or  firms,  corporation  or  corporations." 

The  capital  stocic  of  the  United  Traction 
&  XUectrlc  Company  is  ^,000,000;  Ite  bond- 
ed Indebtedness  Is  $9,000,000.  It  owns  all 
the  capital  stocit  of  the  Union  Railroad  Com- 
pany, the  par  value  of  which  Is  $9,000,000, 
of  the  Pawtucket  Street  Railway  Company, 
the  par  valne  of  which  is  $500,000,  and  the 
Rbode  Island  Suburban  Railway  Company, 
the  par  value  of  which  is  $S,000,000.  This 
ownership  has  existed  for  several  years. 
Tlie  traction  company  neither  Iwught  nor 
sold  any  stock  in  1912. 

These  three  railway  companies  are  local 
corporations  owning  street  railway  fran- 
chises and  properties  within  this  state  which 
are  leased  to  the  Rhode  Island  Company  as 
an  operating  company,  which  In  addition  to 
other  specified  charges  pays  as  rent  8  per 
cent,  on  the  capital  stock  of  the  Union  Rail- 
road Company,  or  $720,000;  6  per  cent,  on 
the  capital  stodi  of  the  Pawtucket  Street 
Railway  Company,  or  $30,000;  and  2  per 
cent,  on  the  capital  stock  of  the  Rhode  Island 
Snbarban  Railway  Company,  or  $100,000 — 
making  $850,000  in  the  aggregate.  These 
stuns  ate  paid  directly  to  the  United  Traction 
&  Electric  Company.  It  received  annually  in 
addition  from  the  Rhode  Island  Company,  as 
part  of  said  rent,  about  $11,000  to  cover  the 
Xew  Jersey  corporation  tax  against  the  trac- 
tion company,  the  salary  of  the  treasurer  of 
the  latter  company  and  certain  other  Irregu- 
lar and  incidental  expenses  for  clerical  serv- 
ices, directors'  fees,  and  the  like,  so  that 
the  amount  of  money  annually  received  and 
handled  by  the  traction  company  is  practical- 
ly $861,000,  $850,000  of  which  Is  Income. 
This  company  has  never  owne^  any  property 
except  In  Rhode  Island  or  In  any  corporation 
owning  property  outside  of  this  state.  The 
company  has  a  board  of  seven  directors.  In 
the  early  part  of  1912,  five  of  the  seven  di- 
rectors resided  in  Rhode  Island,  including 
the  president,  vice  president,  secretary  and 
treasurer,  the  last  two  offices  being  filled  by 
Mr.  Cornelius  S.  Sweetland;  of  the  other 
two  directors,  one  resided  In  New  Jersey, 
the  law  of  that  state  requiring  It;  the  other 
resided  in  New  York.  During  the  year  1912, 
one  of  the  directors  residing  in  this  state 
resigned,  and  the  vacancy  was  filled  by  a 
resident  of  Connecticut.  The  stockholders' 
meeting  was  held  In  New  Jersey,  as  required 
by  the  law  of  that  state.  The  company  had 
a  corporate  agent  In  Jersey  City,  namely,  the 
Corporation  Trust  Company.  Records  of 
transfer  of  stock  were  kept,  both  In  Provi- 
dence and  Jersey  City.  The  Corporation 
Tmst  Company  attended  to  this  In  Jersey 
City  and  kept  the  traction  company  posted 
on  legislation,  for  which  services  the  Cor- 
poration Trust  ComiMmy  was  paid  a  general 
Hee  aaCh  year.   The  directors'  meetings  were 


held  some  in  the  city  of  New  York,  the  oth- 
ers In  Providence. 

The  foregoing  statement  Includes  all  of 
the  acts  and  activities  of  the  traction  com- 
pany performed  outside  of  Rhode  Island. 
The  dividends  and  said  additional  sum  of 
$11,000,  paid  as  rent  as  aforesaid,  are  paid 
to  the  traction  company  in  Rhode  Island 
and  are  deposited  In  Rhode  Island  banking 
institutions.  The  checks  for  the  payment  of 
dividends  on  the  capital  stock  of  the  trac- 
tion company  are  drawn  by  the  treasurer  In 
Providence  against  these  deposits  and  sent 
from  there  to  Us  1,100  or  1,200  stockholders. 
The  books  of  the  company  are  kept  In  Provi- 
dence, and  notices  of  stockholders'  meetings 
are  sent  from  there.  The  company  had  no 
office  In  Providence  for  1912  for  which  It 
paid  any  rent.  Its  office  was  in  practice 
where  the  secretary  and  treasurer  had  his 
office.  The  company  had  no  office  in  any  oth- 
er state.  The  treasurer  is  the  only  salaried 
official.  It  also  appears  that  the  signing  and 
Issuance  of  stock  certificates  take  place  in 
Providence,  as  also  did  the  act  of  signing  as 
guarantor  of  the  registered  bonds  of  the 
Rhode  Island  Suburban  Company  which  are 
guaranteed  by  the  traction  company,  al- 
though it  does  not  appear  that  any  acts  of 
that  nature  were  performed  In  1912.  There 
also  is  evidence  that  the  stock  of  the  Union 
Railroad  Company  and  of  the  Pawtucket 
Street  Railway  Company  was  pledged  or 
mortgaged  to  the  Central  Trust  Company 
of  New  York  as  trustee  as  security  for  the 
holders  of  the  bonds  of  the  traction  com- 
pany, and  that  the  Union  Railroad  Company, 
prior  to  Its  leasing  of  its  property  to  the 
Rhode  Island  Company,  had  Issued  bonds 
and  given  a  mortgage  on  its  property  to  a 
local  trust  company  to  secure  their  payment 
It  is  stated  that  Mr.  Sweetland,  as  treasurer 
of  the  traction  company,  in  1912,  in  order  to 
protect  the  bondholders  of  the  traction  com* 
pany,  was  compelled  to  have  interviews  with 
various  persons  and  to  exercise  supervision 
of  certain  proceedings  for  the  extension  of 
the  bonds  of  the  Union  Railroad  Company. 
At  any  rate,  the  foregoing  statement  includes 
in  substance  all  the  acts  and  activities  of 
the  traction  company.  There  is  no  controver- 
sy, however,  as  to  the  facts  in  the  case.  The 
question  therefore,  restated,  Is  whether  or 
not  the  traction  company,  admitting  Its  acts 
and  activities  to  be  as  above  stated,  was  a 
corporation  "carry(pg  on  business  for  profit 
in  this  state"  within  the  meaning  of  the  Tax 
Act  of  1912. 

It  is  obvious  that  the  question  may  be  nar* 
rowed.  As  already  stated,  it  Is  conceded  that 
the  traction  company  Is  a  corporation.  It 
is  plain,  also,  that  whatever  the  company  did 
in  1912,  whether  much  or  little,  was  almost 
entirely  done  in  this  state;  and  It  is  cer- 
tainly idle  to  suggest  that  the  activities  of 
the  company,  by  whatever  name  they  may  be 
characterized,  were  not  carried  on  "for 
profit"  The  stockholders  received  $850,000 
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a  year  on  its  invested  capital,  and  the  only 
reasonable  inference  is  that  they  were  main- 
taining tbe  corporation  and  carrying  on  Its 
work  for  the  "profit"  or  gain  afforded  there- 
by and  not  for  pleasure  or  charity.  By  the 
terms  of  tbe  articles  of  agreement  on  which 
the  certificate  of  Incorporation  was  issued, 
"the  objects  for  which  the  company  is  form- 
ed and  the  nature  of  business  to  be  transact- 
ed by  it"  expressly  include  the  purchase  and 
holding  of  shares  of  capital  stock;  that  is, 
the  incorporators  at  the  beginning  of  their 
enterprise  described  what  tbe  traction  com- 
pany has  since  done,  as  the  transacting  of 
business  and  such  business  as  one  of  the  pur- 
poses for  which  the  corporation  was  formed. 
But  of  course  their  definition  of  the  term 
"business"  is  not  decisive  of  the  issue  now 
raised.  The  question  for  consideration 
therefore,  as  narrowed,  is:  Do  tbe  acts  and 
activities  of  the  traction  company  carried  on 
by  It  in  1912  in  this  state  constitute  the  "car- 
rying on  business"  within  tbe  meaning  of 
the  Tax  Act  of  1912? 

And  first,  what  is  meant  by  tbe  term  "busi- 
ness"? 

In  Be  Alabama  &  Chattanooga  B.  B.  Co., 
9  Blatctaf.  390,  897,  Fed.  Gaa  No.  124,  Wood- 
ruff, J.,  says: 

"In  its  broadest  sense,  the  term  'business'  in- 
cludes nearly  all  tbe  affairs  in  which  either  an 
individual  or  a  corporation  can  be  actors.  In- 
dulgence in  pleasure,  participation  In  domestic 
enjoyment,  and  engagement  In  the  offices  of 
merely  personal  religion,  may  be  exceptions,  in 
the  case  of  an  individual.  But  tbe  employment 
of  means  to  secure  or  provide  for  these  would, 
to  bim,  be  business ;  and,  to  a  corporation,  these 
exceptions  can  have  no  application.  The  con- 
duct of  any  and  all  of  the  affairs  of  a  corpora- 
tion is  business." 

In  tbis  broad  sense  it  would  not  seem  to 
accord  with  the  facts  to  say  that  the  said 
traction  company  is  not  "carrying  on  busi- 
ness." But  the  expression  is,  no  doubt,  fre- 
quently employed  with  a  somewhat  restrict- 
ed meaning,  varying  in  tbis  particular  under 
differing  conditions. 

In  People  v.  Commissioners  of  Taxes,  23 
N.  Y.  242,  244,  after  defining  business  thus 
"The  word  "business'  embraces  everything 
about  wlilch  a  person  can  be  employed,"  the 
court  goes  on  to  say: 

"Ko  conclusion  can  t>e  arrived  at  in  tbis  case, 
by  following  out  the  precise  lexicographical 
meaning  <^  these  terms.  Tbe  statute  is  to  be 
interpreted,  therefore,  by  the  light  to  be  obtain- 
ed from  its  general  scope  and  tenor,  from  other 
statutes  in  pari  materia,  and  from  a  considera- 
tion of  the  evils  and  abuses  at  which  it  was 
aimed." 

It  is  generally  understood  that  the  Tax 
Act  of  1912  was  the  result  of  a  somewhat 
prolonged  investigation  and  study  of  the  sub- 
ject of  taxation  by  a  commission  appointed 
for  that  purpose  and  of  a  consideration  of 
its  recommendations  by  the  General  Assem- 
bly. Its  aim  is  to  effect  a  more  scientific, 
complete,  and  equitable  system  of  taxation 
in  tills  state  than  hitherto  prevailed.  Tlie 
portion  of  tbe  act  jdow.  considered  is., new 


legislation.  It  singles  out  corporations  and 
Joint-stock  companies  and  selects  that  part 
of  their  intangible  property  named  and  de- 
fined in  the  act  as  "corporate  excess"  and 
imposes  a  special  tax  thereon  at  a  flat  rate 
established  by  statute,  which  tax  is  paid  di- 
rectly to  the  State  Treasurer.  This  expres- 
sion "corporate  excess"  is  in  our  law  a  new 
designation  and  classification  of  property, 
but  it  is  in  express  terms  "property,"  and  as 
its  name  implies,  a  kind  of  property  peculiar 
to  and  t)elonging  only  to  corporations  and 
Joint-stock  companies  or  nssociations.  The 
general  classification  of  corporations  liable  to 
this  tax  is  effected  by  the  use  of  the  language 
"every  corporation  •  •  ♦  carrying  on 
business  for  profit  in  this  state."  From  this 
general  classification  trust  companies,  banks, 
banking  associations,  and  public  service  cor- 
porations are  excepted  for  various  reasons, 
chiefly  because  they  are  taxed  by  other  meth- 
ods, some  of  them  by  taxes  on  their  business 
receipts  rather  than  on  their  property.  But 
these  exceptions  do  not  affect  the  purpose  of 
the  general  classification.  The  clas.^lflcation 
points  out  and  includes  all  the  corporations, 
not  especially  excepted,  liable  to  taxation  in 
this  way:  If  a  corporation  belongs  to  the 
class,  it  is  not  material  tf  it  shall  appear  that 
it  has  no  "corporate  excess,"  as  it  is  the  lia- 
bility to  a  tax  uiwn  "corporate  excess"  whijh 
exempts  the  owner  of  shares  of  its  corporate 
stock  from  taxation  thereon. 

By  implication.  In  addition  to  the  special 
exceptions  referred  to,  all  corporations  not 
"carrying  on  business  for  profit  in  the  state" 
escape  liability  for  taxation  for  "corporate 
excess."  Tbis  expression  "carrying  on  busi- 
ness," and  tbe  similar  one  'doing  business," 
have  been  frequently  considered  by  the 
courts,  and  especially  in  relation  to  corporate 
business.  It  is  said  that  about  the  time  of 
the  adoption  of  the  federal  Constitution 
there  were  only  six  corporations  doing  busi- 
ness in  the  United  States,  and  that  in  1910 
nearly  262,500  corporations  made  returns 
under  the  corporation  tax  law  of  1909. 
Their  enormous  growth  in  recent  years,  not 
only  in  number  but  in  magnitude  with  their 
widely-extended  and  far-reaching  business 
interests,  with  their  large  parent  plants  in 
one  state,  with  their  subsidiary  plants  and 
branch  offices  and  numerous  agents  in  other 
states,  lias  been  productive  of  many  very 
important  and  difficult  legal  questions. 
Many  of  these  cases  have  arisen  in  the  at- 
tempt to  enforce  tax  acts,  particularly  ques- 
tions as  to  whether  a  foreign  corporation  is 
taxable  and  to  what  extent  when  the  "car- 
rying on  business"  or  the  "doing  business" 
is  made  the  test  of  taxability.  These  cases 
have  often  involved  the  question  of  double 
taxation  when  the  bus'ness  activities  of  a 
corporation  were  maintained  in  more  than 
one  state.  In  many  such  cases  the  courts 
in  defining  "carrjing  on  business"  or  "doing 
business"  have  made  a  clear  distinction  l>e- 
tween  tho^  tbings  which  constitute  tl^e  real 
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design  and  purpose  of  a  corporation  and  the 
transactions  which  are  only  collateral  there- 
to or  Incidental,  and  have  held  that : 

*^o  constitute  doing  bnginess  within  the  mean- 
InK  of  such  statutes  there  must  b«  a  doing  of 
some  of  the  works,  or  an  exercise  of  some  of 
the  functions  for  wbicb  the  corporation  was  cre- 
ated."   6  Thomp.  Corp.  |  6670,  p.  1459. 

This  distinction  Is  discussed  In  an  Interest- 
ing and  Instructive  manner  In  Re  Alabama 
Sl  Chattanooga  R.  R.  Co.,  supra.  This  case 
arose  under  the  bankruptcy  law  of  1867  (Act 
March  2,  1867,  c,  176,  14  Stat  517).  A  rail- 
road corporation  created  by  the  laws  of  the 
state  of  Alabama  and  operating  a  railroad 
in  that  state  and  maintaining  an  office  In  the 
dty  of  New  York  was  sought  to  be  adjudged 
an  involuntary  bankrupt  in  the  District 
Court  for  the  Southern  District  of  New  Tork. 
The  law  gave  Jurisdiction  when  the  debtor 
had  "resided  or  carried  on  business  for  eLt 
months'*  In  the  Judicial  district  On  page 
397  of  9  Blatchf.,  Fed.  Cas.  No.  124,  after 
defining  business  as  above  quoted,  the  court 
nya: 

"Does,  then,  the  doing  of  any  acts  whatever 
pertaining  to  the  affairs  of  a  railroad  corpora- 
tion constitute  'carrying  on  business,'  in  the 
sense  of  the  act?  Has  the  term  'carrying  on 
bosiness'  the  same  meaning  as  'transacting  any 
of  its  business'?  If  tbe  necessities  or  interests 
of  a  railroad  company  require  that  an  agent 
shoald  be  sent  to  a  timber  region  to  purchase  or 
otherwise  procure  (e.  g.,  by  cutting,  sawing,  etc) 
materials  for  its  superstructure,  is  that  carrying 
OB  business  there?  If  it  send  an  agent  or 
■gents  to  a  city,  the  center  of  capital,  to  ne- 
gotiate its  bonds  and  raise  money  in  aid  of  the 
construction  of  its  road,  and  such  agency  be  con- 
tinned  for  that  purpose,  and  for  receiving  subse- 
quent remittances  and  making  payments  of  in- 
terest or  other  indebtedness,^  at  an  office  pro- 
vided therefor,  is  that  carrying  on  business  in 
■neb  city,  within  the  meaning  of  the  act?  I 
am  constrained,  not  only  by  considerations  al- 
ready suggested,  but  by  what,  upon  the  words 
themselves,  should  be  deemed  their  proper  in- 
terpretation, to  answer  tiiese  questions  in  the 
negative.  There  are,  in  the  carrying  on  of  a 
bnainesa,  many  affairs  which  are  merely  inciden- 
tal, and  which  may  be,  and  often  are,  trans- 
acted elsewhere  than  at  the  place  where  the 
business— that  which  is  the  real  design  and  pur- 
pose or  object  in  view — is  located;  and  such 
transactions  may  be  of  such  frequent,  or  even 
daily,  occurrence  as  to  require  an  agency  of 
oonaiderable  duration.  It  would  seem  to  me 
greatly  unjust  and  unreasonable  to  regard  such 
transactions  as  a  carrying  on  of  business,  in 
tbe  sense  of  the  law.  'Carrying  on  business' 
looks  to  the  scheme  and  purjrase  to  which  such 
transactions  tend,  sad  not  to  the  incidental 
transactions  themselves.  Thus,  the  business  of  a 
railroad  corporation  is,  by  its  charter,  the  con- 
struction, maintenance,  and  operation  of  a  rail- 
road. That  is  its  business.  In  aid  thereof, 
it  may  be  necessary  or  expedient  to  employ 
agents  and  agencies — since  it  can  only  act  by 
agents— in  other  places  than  those  in  which  its 
basinesB  of  constructing,  maintaining,  and  op- 
erating the  road  can  be  done.  But  the  trans- 
actions of  such  agents  are  only  collateral  or 
incidentaL  They  do  not,  in  a  just  sense,  consti- 
tate  tbe  business  of  the  railroad  company." 

See,  also,  Honeyman  v.  Colorado  Fuel  & 
Iron  Co.  (C.  C.)  133  Fed.  96;  People  ▼.  Felt- 
ner,  77  App.  Dlv.  189,  78  N.  Y.  Supp.  1017; 
Pavilion  Ca  t.  Hamilton,  15  Pa.  Super,  Ct 


389;  Berger  y.  Pennsylvania  B.  Ca,  27  S.  I. 
583,  65  Atl.  261,  9  L.  R.  A.  (N.  S.)  1214,  8 
Ann.  Cas.  911. 

It  may  be  accepted,  therefore,  that  a  cor- 
poration Is  "carrying  on  business"  In  a  par- 
ticular locality  if  It  Is  doing  some  of  the 
work  or  Is  ezerdslng  some  of  the  functions 
for  which  it  was  created;  but  transactions 
collateral  thereto  and  Incidental  only,  al- 
though they  may  be  business,  are  not  the 
business  referred  to  In  the  expression  now 
the  subject  of  interpretation. 

In  People  v.  Roberts,  164  N.  X.  1,  47  N.  B. 
974,  the  facts  were  very  similar  to  those  In 
the  case  at  bar.  In  that  case  the  Chicago 
Junction  Railways  &  Union  Stockyards  (jom- 
pany,  a  foreign  corporation,  as  relator, 
sought  relief  from  taxation  under  the  laws 
of  the  state  of  New  York.  The  court  states 
the  facts  and  the  law  as  follows : 

"The  jurisdiction  to  tax  foreign  corporations 
under  chapter  542  of  the  Laws  of  1880,  as 
amended  by  chapter  601  of  the  Laws  of  1885, 
and  the  subsequent  amendments,  depends  upon 
the  existence  of  two  concurring  conditions, 
namely,  that  the  corporation  sought  to  be  taxed 
shall  be  'doing  business'  in  this  state,  and,  sec- 
ond, that  its  capital  or  some  portion  thereof 
shall  have  been  'employed  within  this  state.' 
•  *  •  The  relator  is  a  corporation  organized 
under  the  laws  of  New  Jersey  as  an  investment 
company  with  a  capital  of  $13,000,000,  and  Is 
managed  by  a  board  of  ten  directors,  two  of 
whom  only  are  residents  of  the  state  of  New 
York.  It  has  an  office  in  Jersey  City  where 
meetings  for  tbe  election  of  directors  are  an- 
nually held,  and  an  office  in  the  city  of  New 
York.  •  *  *  The  company  seems  to  have 
been  organized  for  the  purpose  of  investing  its 
capital  in  the  purchase  of  the  stock  and  bonds  of 
the  Union  Stockyard  ft  Transit  Company,  an 
Illinois  corporation,  and  its  whole  capital  has 
been  invested  in  the  stock  and  bonds  of  that 
corporation.  •  •  *  The  relator's  whole  in- 
come is  derived  from  its  investment  in  the  Chi- 
cago company.  The  entire  business  of  that  com- 
pany is  done  at  Chicago,  and  its  dividends  are 
declared  and  paid  in  that  city.  The  dividends 
and  income  of  the  relator,  arising  from  the  in- 
vestment in  the  Illinois  corporation,  are  ap- 
plied by  it  to  the  payment  of  the  interest  and 
principal  of  its  obligations,  the  disbursements  of 
the  New  York  office,  and  in  paying  dividends  to 
its  own  stockholders,  declared  from  time  to  time 
by  the  directors  at  meetings  in  New  York. 
These  dividend  checks  are  drawn  upon  banks 
In  the  city  of  New  York  and  are  there  mailed  to 
its  stockholders,  1,500  in  number.  The  relator 
keeps  its  bank  account  in  that  city,  composed  of 
a  portion  of  its  dividends  and  income,  and  has 
an  average  balance  of  $25,000  or  $30,000  to  its 
credit,  and  it  has  constituted  the  Bank  ot  Com< 
merce  its  transfer  agent  there." 

The  entire  court  held  that  the  relator  was 
"doing  business"  in  New  York,  although  on 
the  point  of  employing  capital  there  the  ma- 
jority held  that  such  was  not  the  fact 

Andrews,  C.  J.,  for  the  majority  of  the 
co'iirt,  said: 

"It  may  be  conceded  that  the  relator  in  keep- 
ing an  office  in  the  dty  of  New  York,  where  it 
received  and  disbursed  its  income  derived  from 
its  investment  in  the  Illinois  corporation,  de- 
positing it  in  bank  and  drawing  upon  the  depos- 
it ^or  the  payment  of  its  obligations,  dividends 
to  Its  shareholders  and  disbursements  in  main- 
taining its  office,  was  doing  a  part  of  its  ap- 
propriate function  as  an  investment  company, 
and  that  this  was  'doing  business  within  thia 
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state,*  which    satisfied   that   condition   of  the 
Btatnte." 

And  Yaim,  J^  in  his  dissentliig  opinion, 
said  on  the  question  of  the  corporation's  "do- 
ing business": 

"It  was  not  enraged  in  business  in  the  state 
of  New  Jersey,  wnere  it  was  organised,  for  the 
election  of  directors  and  officers  is  not  doing 
business  within  the  meaning  of  the  statute,  but 
simply  appointing  agents  to  do  business.  *  *  * 
Some  confusion  has  arisen  from  the  peculiar 
nature  of  its  business,  which  was  not  that  of 
making,  bugring,  or  selling  tangible  things,  or 
lending  money,  or  rendering  services  to  others, 
but  was  the  investment  of  its  own  capital,  car- 
ing for  the  investment,  collecting,  and  dividing 
the  proceeds.  Thus  it  was,  so  to  spealt,  an 
incorporated  gentleman  of  leisure.  While  an 
individual  who  simply  invests  bis  money  and 
collects  the  profits  is  not  regarded  as  a  busi- 
ness man,  there  is  no  escape  from  the  fact  that 
the  relator  was  a  business  corporation,  en- 
gaged in  business  in  some  state,  and  as  nearly 
every  business  act  that  it  is  shown  to  have  ever 
done,  aside  from  some  of  the  purchases  of 
stock,  was  done  in  the  state  of  New  York,  I 
think  it  was  doing  business  in  tliis  state  with- 
in the  meaning  of  the  statute." 

A  material  question  in  Colonial  Tmst  Co.  t. 
Montello  Brlcit  Works,  172  Fed.  310,  97  C.  C. 
A.  144,  was  whether  the  United  States  Brick 
Company  was  "doing  business"  In  Pennsyl- 
vania. The  case  first  appeared  In  the  Dis- 
trict Court,  E.  D.  Pennsylvania,  under  the 
title  "In  re  Montello  Brick  Works,"  163  Fed. 
621.  The  certificate  of  the  referee  In  the 
last-named  case  states  the  material  facta  as 
follows: 

"The  United  States  Brick  Company  was  in- 
corporated in  Delaware.  *  •  •  The  United 
States  Brick  Company  was  composed  almost 
entirely  of  residents  of  Berks  and  surrounding 
counties  in  Pennsylvania,  and  the  greater  part 
of  its  stock  was  held  by  these  persons.  It  has 
an  ofBce  in  Wilmington,  Del.,  which  it  used,  to- 
gether with  a  large  number  of  other  Delaware 
corporations,  only  for  the  purpose  of  holding 
annual  meetings  of  stockholders.  Under  its 
charter  it  purchased  nearly  all  of  the  stock  of 
the  Montello  Brick  Works,  bankrupt,  and  a  con- 
trolling interest  in  the  stock  of  several  other 
corporations  in  Pennsylvania  and  New  York. 
This  was  practically  all  of  its  corporate  pur- 
poses that  it  exercised  either  in  this  state  or 
in  any  other,  unless  loans  of  money,  to  be  re- 
ferred to  later,  were  an  exercise  of  its  cor- 
porate objects  and  purposes.  *  *  *  Its 
meetings  of  directors  were  held  in  Piiiladelphia 
and  Beading  at  the  offices  of  the  Montello 
Brick  Works,  the  offices  of  the  bankrupt.  Its 
books  were  in  the  custody  of  its  executive  of- 
ficers and  clerks  at  said  omces  in  Reading,  Pa., 
and  all  the  derical  work  on  these  l>ook8  was 
done  there.  It  deposited  its  moneys  in  the 
First  National  and  Penn  National  Banks  and 
the  Colonial  Trust  Company,  all  Reading  banks. 
•  •  •  I  find,  in  short,  that,  excepting  the  in- 
corporation of  the  United  States  Brick  Com- 
pany, and  the  signing  of  the  deed  of  trust  by 
the  company  at  Wilmington,  Del,  nearly  all 
the  things  that  the  United  States  Brick  Com- 
pany did  were  done  in  Pennsylvania,  and  these 
things  no  more  than  have  been  hereinbefore, 
found.  I  do  not  find  that  the  United  States 
Brick  Company  did  anything  in  Pennsylvania, 
excepting  to  obtain  and  exercise  control  of  cer- 
tain Pennsylvania  corporations,  including  the 
bankrupt,  and  to  lend  money  to  the  corpora- 
tion whose  stock  it  owned  largely  or  in  part" 

McPherson,  J.,  in  deciding  the  case  said: 
"  *    *    •    The  brick  company  has  an  om^ihus 
charter,  under  which  it  can  do  many  things; 


hut  for  present  purposes  It  is  enough  to  note 
that  it  was  nndonbtedly  organized  for  Oie  prin- 
cipal object  of  doing  just  what  it  proceeded 
to  do,  namely,  to  acquire  the  stock  of  the  bank- 
rupt, and  to  lend  it  money  to  carry  on  the  op- 
eration of  brirkmaking  under  certain  patento. 
This,  in  a  few  words,  is  the  essential  fact  of 
the  present  controversy,  and  to  state  it  is  equiv- 
alent to  drawing  the  conclusion.  The  Supreme 
Court  of  Pennsylvania  and  the  Court  of  Ap- 
peals of  the  Third  Circuit  unite  in  deciding 
that,  when  a  foreign  corporation  exercises  its 
charter  powers  in  the  state,  it  is  'doing  busi- 
ness' therein,  and  tliat  it  cannot  recover  upon 
contracts  made  in  the  exercise  of  such  powers, 
unless  it  has  complied  with  the  provisions  of 
the  Pennsylvania  statutes  concerning  registra- 
tion and  other  matters." 

On  appeal  to  the  Circuit  Court  of  Appeals, 
the  court  said  (172  Fed.  810-318,  97  a  a  A. 
144, 147): 

"*  *  •  The  proofs  show  the  ofBce  of  the 
company  was  in  Reading,  Pa.  All  of  its  direc- 
tors, with  the  exception  of  a  formal  Delaware 
man,  were  residents  of  Pennsylvania.  Its  of- 
ficers an  resided  at  Beading,  and  did  their  of- 
ficial acts  there;  its  books  and  bank  accounts 
were  kept  there;  its  bonds  were  registered  at 
Reading,  and  were  paynMe  there;  the  money 
in  question  was  paid  at  Reading,  and  the  notes 
executed  there.  Out  of  $300,000  of  available 
funds  the  Delaware  Company  bad,  about  $267,- 
000  were  thus  advanced  by  it  in  Pennsylvania 
to  the  Montello  Brick  Works  and  h^  that  com- 
pany used  in  Pennsylvania  in  accordance  with 
the  wishes  of  the  Delaware  Company.  It  will 
thus  appear  this  company  was  called  into  being 
to  do  local  Pennsylvania  work.  It  had  no  pur- 
pose to  exercise  its  charter  power  elsewhere 
than  in  that  state,  and  it  made  no  effort  or 
pretense  so  to  do.  Everyttdng  it  did  was  a 
local  act  and  in  fulfillment  of  the  local  purpose 
for  which  it  was  created.  *  *  •  It  Is  clear 
that  all  its  operations  were,  as  they  were  at 
all  times  intended  they  should  be,  a  doing  of 
business  in  Pennsylvania.  Judged  from  the  in- 
tent of  all  parties  concerned  and  finding  such 
intent  emphasized  by  every  proven  act,  we  are 
clear  that  the  undoubted  purpose  of  every  one 
concerned  was  to  have  this  company  do  bnsi- 
ness  in  Pennsylvania." 

These  cases  throw  light  on  the  two  points 
whether  a  corporation  is  "carrying  on  busi- 
ness" or  "doing  business,"  and,  if  so,  whether 
it  Is  doing  so  In  a  foreign  state. 

See,  also,  the  Pennsylvania  Co.  for  Insur- 
ance on  lives  v.  Bauerle,  143  111.  450,  83  N. 
B.  166 ;  Farmers'  Loan  &  Trust  Co.  v.  Lake 
St  El.  R.  Co.,  173  lU.  439,  456,  61  N.  B.  65, 
and  B.  I.  Hospital  Trust  Co.  y.  Tax  Assessors, 
25  B.  I.  355,  359,  55  AU.  877. 

Under  the  caption  Flint  v.  Stone  Tracy  Co., 
220  U.  S.  107,  31  Sup.  Ct.  842,  66  L.  EM.  389, 
Ann.  Cas.  1912B,  1312,  known  as  the  Corpora- 
tion Tax  Cases,  because  15  such  cases  were 
heard  together  and  decided  by  one  opinion, 
the  court  very  fully  considered  the  queistlon 
of  what  constitutes  "carrying  on  business"  or 
"doing  of  business"  under  the  "corporation 
tax"  law  of  the  United  States,  approved  Au- 
gust 6,  1909f  (Act  Aug.  6,  1909,  c.  6,  S  38,  36 
Stat  112  [U.  8.  Comp.  St  Supp.  1911,  p.  946]). 
As  is  well  known,  this  act  imposes  an  excise 
tax.  The  purpose  of  the  act  Is  thus  referred 
to  on  page  145  of  220  U.  S.,  on  page  347  of 
31  Sup.  Ct  (55  Ij.  Ed.  889,  Ann.  Cas.  1912B, 
1312): 
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"^t  l8  th«refore  apparent,  giTiog  all  the  words 
of  the  statute  effect,  that  the  tax  is  imposed, 
not  npon  the  franchises  of  the  corporations  Ir- 
respective  of  their  use  in  business,  nor  upon  the 

groperty  of  the  corporation,  but  upon  the  do- 
ts of  corporate  or  insurance  business." 

And  on  page  160  of  220  V.  8^  on  page  348  of 
31  Sup.  Gt  (55  L.  Ed.  389;  Ann.  Gas.  1812B, 
1312): 

"Within  the  category  of  indirect  taxation, 
as  we  shall  have  further  occasion  to  show,  is 
embraced  a  tax  npon  business  done  in  a  corpo- 
rate cai>acity,  which  is  the  subject-matter  of 
the  tax  imposed  in  the  act  under  consideration. 
The  PoUocR  Case  construed  the  tax  there  lev- 
ied as  direct,  because  it  was  imposed  npon 
property  simply  because  of  its  ownership.  In 
the  present  case  the  tax  is  not  paiyable  unless 
there  be  a  carrying  on  or  doing  of  business  in 
the  designated  capacity,  and  this  is  made  the 
occasion  for  the  tax,  measured  by  the  standard 
prescribed.  The  difference  between  the  acts 
is  not  merely  nominal,  but  rests  upon  substan- 
tial differences  between  the  mere  ownership  of 
property  and  the  actual  doing  of  business  in  a 
certain  way." 

And  on  page  161  of  220  U.  S^  on  page  349  of 
SI  Snp.  Ot  (65  L.  Ed.  888,  Ann.  Gaa  1912B, 
1312),  it  says: 

"The  tax  imder  consideration,  as  we  have 
constroed  the  statute,  may  be  described  as  an 
excise  npon  the  particular  privilege  of  doing 
business  in  a  corporate  capacity,  i.  e.,  with  the 
advantages  which  arise  from  oorporate  or 
quasi  corporate  organization;  or,  when  ap^plied 
to  insnrance  companies,  for  doing  the  business 
of  such  companies.  *  *  *  If  business  is  not 
done  in  the  manner  described  in  the  statute,  no 
tax  ia  payable." 

Several  real  estate  corporations  claimed 
exemption  from  the  tax.  As  to  tbem,  thla  ia 
said: 

"It  is  especially  objected  that  certain  of  the 
corporations  whose  stockholders  challenge  the 
validity  of  the  tax,  are  so-called  real  estate 
companies,  whose  business  is  principally  the 
faolffing  and  management  of  real  estate.  These 
cases  are  No.  415,  Cedar  Street  Company  v. 
Park  Realty  Company;  No.  431,  Percy  H. 
Brondage  v.  Broadway  Realty  Company;  No. 
443,  PUllips  V.  Fifty  Associates;  No.  446,  Mit- 
cheU  V.  tSark  Iron  Company;  No.  412,  Wil- 
liam H.  Miner  v.  Corn  Exchange  Bank;  and 
No.  457,  Cook  y.  Boston  Wharf  Company.  In 
No.  412,  Miner  v.  Corn  Exchange  Bank,  the 
bank  occupies  a  building  in  part  and  rents  a 
large  part  to  tenants.  Of  tiie  realty  compa- 
nies, the  Park  Realty  Company  was  organized 
to  ^ork,  develop,  sell,  convey,  mortgage  or 
otherwise  dispose  of  real  estate;  to  lease,  ex- 
change, hire  or  otherwise  acquire  property;  to 
erect,  alter  or  improve  buildings;  to  conduct, 
operate,  manage  or  lease  hotels,  apartment  hous- 
es, etc ;  to  make  and  carry  out  contracts  in  the 
manner  specified  concerning  buildings;  •  •  * 
and  generally  to  deal  in,  sell,  lease,  exchange 
or  otherwise  deal  with  lands,  buildings  and  oth- 
er property,  real  or  personal,'  etc  At  the  time 
the  bill  was  filed  the  business  of  the  company 
related  to  the  Hotel  Leonori,  and  the  bill  aver- 
red that  it  was  engaged  in  no  other  business 
except  the  management  and  leasing  of  that  ho- 
tel The  Broadway  Realty  Company  was  form- 
ed for  the  purpose  of  owning,  holding,  and 
managing  retu  estate.  It  owns  an  office  build- 
ing and  certain  securities.  The  office  bmlding 
is  let  to  tenants,  to  whom  light  and  heat  are 
famished,  and  for  whom  janitor  and  similar 
service  are  performed.  The  Fifty  Associates 
are  operating  nnder  a  charter  to  own  real  es- 
tate with  power  to  build,  improve,  alter,  puU 
down,  and  rebuild,  and  to  manage,  exchange, 


and  dispose  of  the  same.  The  Clark  Iron  Com- 
pany was  organized  nnder  the  laws  of  Minne- 
sota, owns  and  leases  ore  lands  for  the  pur- 
pose of  carrying  on  mining  operations,  and  re- 
ceives a  royalty  depending  upon  the  quantity  of 
ore  mined.  The  Boston  Wharf  Company  is  op- 
erating under  a  charter  authorizing  it  to  ac- 
quire lands  and  flats,  with  their  privileges  and 
appurtenances,  and  to  lease,  manage,  and  im- 
prove its  property  in  whatever  manner  shall 
be  deemed  expedient  ^  It,  and  to  receive  dock- 
age and  wharfage  for  vessels  laid  at  its 
wharves.  What  we  have  said  as  to  the  character 
of  the  corporation  tax  as  an  excise  disposes 
of  the  contention  that  it  is  direct,  and  there- 
fore requiring  apportionment  by  the  Constitu- 
tion. It  remains  to  consider  whether  these 
corporations  are  engaged  in  business.  "Busi- 
ness' is  a  very  comprehensive  term  and  embrac- 
es everything  about  which  a  person  can  be  em- 
ployed. Black's  Law  Diet  158,  citing  People  ▼. 
Commissioners  of  Taxes,  23  N.  Y.  242,  244. 
'That  which  occupies  the  time,  attention  and' 
labor  of  men  for  the  purpose  of  a  livelihood  or 
profit'  Bouvier's  Law  Dictionary,  vol.  1,  p. 
273.  We  think  it  is  clear  that  corporations  or- 
ganized for  the  purpose  of  doing  business,  and 
actually  engaged  in  such  activities  as  leasing 
property,  collecting  rents,  managing  office  build- 
ings, making  investments  of  profits,  or  leasing 
ore  lands  and  collecting  royalties,  managing 
wharves,  dividing  profits,  and  in  some  cases  in- 
vesting the  surplus,  are  engaged  in  business 
within  the  meaning  of  this  statute,  and  in  the 
capacity  necessary  to  make  such  organizations 
subject  to  the  law." 

We  believe  that  these  caae^  sufficiently  in- 
dicate the  proper  construction  of  the  words 
'carrying  on  business"  which  should  be  fol- 
lowed in  the  case  at  bar.  As  already  stated, 
the  traction  company's  acts  and  activities  in 
1912  were  practically  all  performed  In  Rhode 
Island  and  they  were  done  for  profit  Do 
these  acts  and  activities  constitute  "carrying 
on  business"?  We  think  they  do.  They  con- 
stltnte  the  exercise  of  one  of  the  functions 
which  the  corporation  was  expressly  created 
to  perform.  That,  as  we  have  found,  is  the 
test  of  "doing  business."  These  activities 
were  not  collateral  and  Incidental  to  a  busi- 
ness conducted  elsewhere.  On  the  contrary, 
what  the  corporation  has  done  in  this  state  is 
the  only  business  It  has  undertaken  any- 
where. It  la  not  important  that  its  business 
activities  are  small  so  long  as  the  business 
Is  what  the  corporation  was  created  for  and 
what  It  is  expressly  authorized  to  conduct 
To  find  otherwise  would  be  equivalent  to 
saying  that  an  Investment  or  holding  com- 
pany, expressly  created  as  such,  when  ex- 
ercising that  function,  is  not  doing  business. 
That  would  be  contrary  to  the  authority  of 
the  foregoing  decisions.  It  would  also  be 
contrary  to  the  provision  of  the  tax  act  it- 
self which  In  paragraph  2  of  section  11  pro- 
vides the  method  of  ascertaining  the  "corpo- 
rate excess  of  corporations  deriving  their 
profits  principally  from  the  holding  or  sale 
of  Intangible  property,"  clearly  indicating 
that  corporations  of  this  character  were  to 
be  Included  as  "carrying  on  business  tor 
profit" 

But  certain  cases  have  been  dted  by  the 
defendants  as  being  contrary  to  the  view 
above  announced,  and  we  wlU  consider  them 
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■od  indicate  wberein  tbey  la  onr  Jadgment 
are  distingntKhable  from  the  case  at  bar. 
Zonne  t.  Mioneapolia  Syndicate  Co.,  220 
U.  8.  187,  31  Sup.  Ct  361,  55  L.  Ed.  428, 
was  beard  with  the  above-mentioned  corpo- 
ration cases  and  decided  tbe  same  day.  Mr. 
Justice  Day  wrote  the  opinion  in  both  the 
Flint  and  tbe  Zonne  Cases.    Tbe  coort  says: 

"The  case  presents  a  peculiarity  of  corpora  fi> 
organizatinn  and  purpose  not  involved  in  the 
case  just  decided.  The  Minneapolis  •Synilicote, 
at  tbe  allegations  ot  Ibe  bill,  admitted  by  tlie 
demurrer,  show,  was  originally  organized  for 
and  engaged  tn  the  businesis  ol  letting  stores  and 
offices  in  a  building  owned  by  it,  and  (ullect- 
ing  and  receiving  rents  therefor.  <')u  tht;  27th 
of  December,  190tf,  tlm  corp<;r[>.tlon  demised  imd 
let  all  of  the  tracts,  lots,  and  parcels  of  land  be- 
longing to  it,  •  •  •  for  the  term  of  130 
.  years  from  January  1,  1907,  at  an  annual  rent- 
al of  $61,000,  to  be  paid  by  said  lessees  to  said 
corporation.  At  that  time  tbe  corporation  caus- 
ed its  articles  of  incorporation,  which  had  there- 
tofore been  those  of  a  corporation  organized  for 
profit,  to  be  so  amended  as  to  read;  The  sole 
purpose  of  the  corporation  shall  be  to  hold  the 
title  to  tbe  westerly  one-half  of  block  87  of  the 
town  of  Minneapolis,  now  vested  in  tbe  cor- 
poration, subject  to  a  lease  thereof  for  a  term 
of  130  veara  from  January  1,  1907,  and,  for  the 
convenience  of  its  stoclcholders,  to  receive,  and 
to  distribute  among  them,  from  time  to  time, 
the  rentals  that  accrue  under  said  lease,  and  the 
proceeds  of  any  disposition  of  said  land.' 
•  •  •  The  corporation  involved  in  the  pres- 
ent case,  OS  originally  organized  and  owning 
and  renting  an  office  building,  was  doing  busi- 
ness within  the  meaning  of  the  statute  as  we 
have  construed  it  Upon  the  record  now  pre- 
sented we  are  of  opinion  that  the  Minneapolis 
Syndicate,  after  the  demise  of  the  property  and 
reorganization  of  the  corporation,  was  not  en- 
gaged in  doing  business  within  the  meaning  of 
tbe  act  It  had  wholly  parted  with  control  and 
management  of  the  property;  its  sole  author- 
ity was  to  hold  the  title  subject  to  the  lease  for 
180  years,  to  receive  and  distribute  the  rent- 
als which  might  accrue  under  the  terms  of  the 
lease,  or  the  proceeds  of  any  sale  of  the  land  if 
it  should  be  sold.  The  corporation  had  prac- 
tically gone  out  of  business  in  connection  with 
the  property  and  had  disqualified  itself  by  the 
terms  of  reorganir.ation  from  any  activity  in 
respect  to  It  We  are  of  opinion  that  the  cor- 
poration was  not  doing  business  in  sach  wise  as 
to  make  it  subject  to  the  tax  Imposed  by  the  act 
of  1909." 

The  wholly  parting  with  the  control  and 
management  of  the  property  and  dlsqnalifl- 
catlon  of  Itself  by  the  terms  of  reorganization 
from  any  activity  In  respect  to  It  are  stated 
as  the  significant  facts  and  reasons  for  find- 
ing that  tbe  corporation  had  practically 
gone  out  of  business  In  connection  with  the 
property.  Such  facts  do  not  exist  In  the 
case  at  bar.  The  traction  company  has  In  no 
particular  parted  with  the  control  and  man- 
agement of  its  property,  nor  has  It  In  any 
respect  disqualified  Itself  from  exercising  any 
of  Its  powers  or  activities  relative  thereto, 
or  any  of  its  other  powers.  The  Zonne  Case 
does  clearly  Imply  that  the  mere  holding  of 
the  title  to  the  real  estate  and  receiving 
and  distributing  the  rentals  under  the  lease 
are  not  doing  business  within  the  meaning 
of  the  corporation  tax  act,  although  the 
icourt  la  apparently  careful  to  refrain  from 


dedarlng  without  qualification  that  tbe  Syn- 
dicate Company  was  not  doing  business.  In 
this  case,  as  reported.  It  appears  that  counsel 
for  the  defendant  urged  that  the  debates  in 
Congress  as  well  as  the  affirmative  action  of 
that  body  show  that  holding  companies  were 
entitled  to  be  excluded  from  the  operation 
of  the  corporation  tax  law.  The  court  does 
not  expressly  find  that  holding  companies 
are  not  taxable.  But  If  the  decision  were  to 
be  so  Interpreted,  It  clearly  would  not  be 
a  precedent  In  the  present  case  Inasmuch  as 
our  statute,  as  already  shown,  clearly  Indi- 
cates a  legislative  Intent  to  tax  such  com- 
panies. Tbe  case  cited,  for  these  reasons^ 
la  distinguishable  from  the  present  one. 

In  McCoach  v.  MlnehlU  Railway  Co.,  228 
TJ.  8.  295,  33  Sup.  Ct  419,  57  L.  Ed.  842,  the 
facts  are  substantially  these:  Tbe  Mlnehlll 
Company  was  Incorporated  In  1828  for  the 
purpose  of  conducting  and  operating  a  rail- 
road. It  built  a  railroad  and  operated  it  for 
many  years.  In  1896  it  leased  its  entire  rail- 
road and  all  of  its  property  of  every  descrip- 
tion in  use  or  adapted  for  use  in,  upon,  or 
about  the  railroad,  and  also  "all  the  rights, 
powers,  franchises  (other  than  the  franchise 
of  being  a  corporation),  and  privileges  whidi 
may  now,  or  at  any  time  hereafter  during  the- 
time  hereby  demised,  be  lawfully  exercised 
or  enjoyed  in  or  about  tbe  use,  management, 
maintenance,  renewal,  extension,  alteration, 
or  Improvement  of  the  demised  premises 
or  any  of  them"  to  the  Philadelphia  &  Read- 
ing Railway  Company,  for  a  term  of  999 
years  from  January  1, 1897,  at  a  yearly  rent- 
al of  $252,612;  that  being  equivalent  to  6- 
per  cent,  upon  tbe  capital  stock  of  tbe  Mine- 
bill  Company.  Thereupon  the  railroad  and 
its  property  v^ere  turned  over  to  the  Reading 
Company,  which  has  since  operated  it,  and 
the  MlnehlU  Company  has  not  carried  on  any 
business  in  connection  with  its  operation. 
The  MlnehlU  Company  maintains  its  corpo- 
rate existence  and  organization  by  electing 
officers  annuaUy.  '  It  receives  said  yearly 
rental  and  interest  on  its  bank  deposits  and 
maintains  a  contingent  fund  from  which  it 
receives  annual  sums  as  Interest  or  divi- 
dends. It  pays  the  necessary  expenses  Inci- 
dent to  maintaining  its  offices  and  corporate- 
existence  including  salaries  of  officers  and 
clerks.  It  keeps  stock  books  for  the  transfer 
of  Its  stock,  which  is  bought  and  sold  upon 
the  market  Tbe  annnal  income  from  the- 
contingent  fund  Is  about  $24,000,  and  the  an- 
nual payments  for  state  tax  about  as  much,, 
and  its  expenditures  for  corporate  mainte- 
nance about  $5,000.  On  page  303  of  228  U. 
S.,  on  page  422  of  33  Sup.  Ct  (57  L.  Ed.  842), 
the  court  says: 

"The  precise  question  presented  by  the  present 
record  is  whether  the  Minehill  Company  is  'do- 
ing business'  in  the  sense  In  which  the  realty 
companies  concerned  in  Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  107,  170,  31  Sup.  Ct  342  (55  L^ 
Ed.  389,  Ann.  Cas.-  1912B,  1312),  were  doing 
business,  or  bad  gone  out  of  business  in  sub- 
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stantially  the  same  sense  that  the  Minneapolis 
Syndicate  had  done  so.  From  the  facts  as  stat- 
ed above  it  is  entirely  clear  that  the  Minehill 
Company  was  not,  during  the  years  of  1909  and 
1910,  engaged  at  all  in  the  business  of  main- 
taining or  operating  a  railroad,  which  was  the 
prime  object  of  its  incorporation.  This  busi- 
ness, by  the  lease  of  1806,  it  had  turned  over 
to  the  Reading  Company.  If  that  lease  had 
been  made  without  authorization  of  law,  it 
may  be  that  for'some  purposes,  and  possibly  for 
the  present  purpose,  the  lessee  might  be  deemed 
in  law  the  agent  oi  the  lessor ;  or  at  least  the 
lessor  held  estopped  to  deny  such  agency.  But 
the  lease  was  made  by  the  express  authority 
of  the  state  that  created  the  Minehill  Com- 
pany, conferred  upon  it  its  franchise,  and  im- 
posed upon  it  the  correlative  public  duties.  The 
cifect  of  this  legislation  and  of  the  lease  made 
thereunder  was  to  constitute  the  Reading  Com- 
pany the  public  agent  for  the  operation  of  the 
railroad  and  to  prevent  the  Minehill  Company 
&om  carrying  on  business  in  respect  of  the 
maintenance  and  operation  of  the  railroad  so 
long  as  the  lease  shall  continue.  And  it  is  the 
Beading  Company,  and  not  the  Minehill  Com- 
pany, that  is  'doing  business'  as  a  railroad  com- 
pany npon  the  lines  covered  by  the  lease  and  is 
taxable  because  of  it.  The  Corporation  Tax 
Law  does  not  contemplate  double  taxation  in 
respect  of  the  same  business.  •  •  •  We  con- 
ctade  that  the  Minehill  Company  was  not  tax- 
able with  respect  to  the  railroad  business." 

And  the  court  further  says: 

"In  our  opinion  the  mere  receipt  of  income 
from  the  property  leased  (the  property  being 
used  in  business  by  the  lessee  and  not  by  the 
lessor)  and  the  receipt  of  interest  and  dividends 
from  invested  funds,  banic  balances,  and  the  like, 
and  the  distribution  thereof  among  the  stock- 
holders of  the  Minehill  Company,  amount  to  no 
more  than  receiving  the  ordinary  fruits  that 
arise  from  the  ownership  of  property.  The 
ground  of  the  decision  iir  the  Pollock  Case 
iras  that  a  tax  upon  income  received  from  real 
estate  and  invested  personal  property  (as  dis- 
tinmii:hed  from  income  received  from  the  trans- 
action of  business)  was  in  effect  a  direct  tax  up- 
on the  property  itself,  and  therefore  invalid 
unless  apportioned  according  to  the  population." 

And  on  page  308  of  228  U.  S.,  on  page  424 
of  33  Sup.  Ct.  (57  L.  Ed.  842),  after  discuss- 
ing the  section  of  the  Corporation  Tax  Act 
provldlns  for  the  Including  of  Income  from 
nontaxable  property  In  order  to  ascertain  the 
measure  of  the  tax,  the  court  says: 

"The  distinction  is  l>etween  (a)  the  receipt 
of  income  from  outside  property  or  investments 
by  a  company  that  is  otherwise  engaged  in  busi- 
ness, in  which  event  the  investment  income 
may  be  added  to  the  business  income  in  order 
to  arrive  at  the  measure  of  the  tax;  and  <b) 
the  receipt  of  income  from  property  or  invest- 
ments by  a  company  that  is  not  engaged  in 
business  except  the  business  of  owning  the  prop- 
erty, maintaining  the  investments,  collecting  the 
income,  and  dividing  it  among  its  stockholders. 
In  the  former  case  the  tax  is  payable;  in  the 
latter  not.  And  so,  upon  the  whole,  we  think 
the  court  below  correctly  held  that  the  present 
case  is  governed  by  Zonne  v.  Minneapolis  Syn- 
dicate. 220  U.  8.  187  [31  Sup.  Ct  361,  55  L. 
Ed.  428],  and  that  the  taxes  under  considera- 
tion were  unlawfully  imposed." 

If  we  Interpret  this  opinion  aright,  it 
amounts  (speaking  broadly)  to  this:  First, 
tliat  the  Minehill  Company  was  not  taxable 
with  respect  to  the  railroad  business  for 
which  it  was  incorporated,  inasmuch  as  it 
had  transacted  no  such  business;  second, 
that  a  tax  upon  its  Income  of  $24,000,  arising 


from  its  investments,  on  the  authority  of  the 
Pollock  Case,  157  U.  S.  429,  15  Sup.  Ct  673, 
39  L.  Ed.  759  (the  Income  Tax  Case),  would 
in  effect  be  a  direct  tax  upon  property  im- 
posed thereon  solely  by  reason  of  its  owner- 
ship and  therefore  invalid  because  not  ap- 
portioned according  to  population;  and, 
tUrd,  that  the  collection  and  distribution  of 
rentals  and  Income  to  stockholders,  and  the 
other  activities  of  the  Minehill  Company  as 
described,  were  not  carrying  on  business 
within  the  meaning  of  the  Corporation  Tax 
Act,  such  activities  being  incidental  to  the 
ownership  of  property  merely. 

The  principal  point  in  this  decision  is  based 
on  the  fact  that  the  Minehill  Company  was 
not  transacting  the  business  for  which  It 
was  incorporated,  although  that  It  was  do- 
ing business  is  not  denied,  but  expressly  con- 
ceded. As  to  this  point  the  decision  does  not 
apply  to  the  case  at  bar,  as  the  traction  com- 
pany Is  doing  what  It  was  incorporated  to 
do.  Neither  Is  the  distinction  between  a  tax 
on  business  and  property  of  importance  here, 
as  the  tax  under  the  state  Tax  Act  is  ex- 
pressly a  tax  on  property.  If  the  reference 
to  the  collection  and  distribution  of  income 
arising  from  investments  and  from  the  rental 
of  the  Minehill  property,  etc.,  as  not  consti- 
tuting carrying  on  business  under  the  act, 
contains  the  Implication  tliat  the  Minehill 
Company  had  become  in  effect  a  holding  com- 
paiiy  and  as  such  not  taxable,  what  we  have 
already  said  as  to  the  scope  of  our  own  act 
in  this  particular  distinguishes  the  case  at 
bar  from  the  Minehill  Case.  But  in  view  of 
the  decision  as  to  the  realty  companies  in 
the  Flint  Case  it  is  at  least  questionable  if 
such  implication  was  intended  in  the  Minehill 
Case.  The  Supreme  Court  up  to  the  present 
time  has  apparently  carefully  refrained  from 
declaring  a  holding  company  not  taxable. 

Three  of  the  court  dissented  in  the  Mine- 
hill Case  on  the  ground  that  it  was  carrying 
on  business  and  Mr.  Justice  Day  wrote  the 
dissenting  opinion.  We  make  extracts  there- 
from because  they  are  suggestive  and  perti- 
nent in  some  particulars  in  giving  Interpreta- 
tion to  our  own  tax  act  and  are  In  general 
harmony  with  the  views  we  have  already 
expressed.  Among  other  things,  he  says: 

"The  amount  of  business  done  is  utterly  Im- 
material. The  doing  of  any  business  with  the 
advantages  which  inhere  in  corporate  organiza- 
tion brings  the  corporation  within  the  terms  of 
the  act.  Such  was  the  ruling  in  the  Flint  Case 
after  full  consideration  by  this  court  of  the 
terms  and  scope  of  the  law.  It  is  said,  how- 
ever, that  this  case  is  controlled  by  the  ruling 
in  the  Zonne  Case.  •  •  •  It  seems  to  me 
that  the  present  case  is  quite  unlike  that  one. 
•  •  •  In  the  present  case  the  corporation 
has  not  disgualilied  itself  from  business  activity. 
It  maintains  a  considerable  force  in  active  em- 
ployment and,  entirely  apart  from  the  receipts 
from  the  railroad  lease^  so  deposits  and  invests 
its  funds  as  to  create,  m  these  days  of  low  in- 
terest upon  good  investments,  an  annual  in- 
come of  over  $24,000,  as  appears  by  its  return. 
The  amount  derived  from  investments  depends 
upon  the  exercise  of  judgment  and  the  efficiency 
of   management     If   business   includes   every- 
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"(14)  T<>  tbe  reading  to  the  jury  b;  said 
justice  at  laid  trial  during  his  charge  to  said 
jury  of  certain  portions  of  the  decision  of  the 
Supreme  Court  of  the  state  of  Rhode  Island  in 
the  case  of  AogeU  t.  Lewis,  the  exception  there- 
to being  set  forth  on  page  520  of  the  transcript 
of  testimony,  etc.,  filed  herewith,  lines  24-26, 
inclusive,  said  portions  appearing  on  pages  508 
and  509  of  the  transcript  of  testimony,  etc., 
filed  herewith. 

"(15)  To  the  giving  of  certain  instructions  to 
the  jury  by  said  justice  at  said  trial  at  the  re- 
quest of  the  plaintiff,  namely,  the  plaintiff's 
second  request  to  charge  as  modified  by  said 
justice,  the  exception  thereto  appearing  on 
page  520,  said  plaintiff's  request  to  charge  Mo. 
2  on  page  522,  and  said  plaintiff's  request  to 
charge  >«o.  2  as  modified  by  said  justice  and  giv- 
en to  the  jury  on  page  517  of  the  transcript  of 
testimony,  etc.,  filed  herewith. 

"(16)  "To  the  giving  of  certain  instructibns  to 
tbe  jury  by  said  justice  at  said  trial  at  the  re- 
quest of  Uie  plaintiff,  namely,  the  plaintiffs 
third  request  to  charge,  the  exception  thereto 
appearing  ,on  page  520,  said  plaintiff's  request 
to  charge  No.  3  on  page  522,  and  said  plain- 
tiff's request  to  charge  No.  3,  as  given  to  the 
jurj  by  said  justice  on  page  517  of  the  tran- 
script of  testimony,  etc.,  filed  herewith. 

"(17)  To  the  giving  of  certain  instructions  to 
the  jury  by  said  justice  at  said  trial  at  the  re- 
quest of  the  plaintiff,  namely,  the  plaintiff's 
fifth  request  to  charge  as  modified  by  said  jus- 
tice, the  exception  thereto  appearing  on  page 
520,  said  plaintiff's  request  to  charge  No.  6  on 


page  523  and  said  plaintiffs  request  to  charge 
No.  5  as  modified  by  said  justice  and  given  tc 
the  jury  on  page  518  of  the  transcript  of  testi- 


mony, ete.,  filed  herewith. 

"(18)  To  the  giving  of  a  certain  portion  of 
the  charge  to  the  jury  by  said  justice  at  said 
trial,  which  part  and  the  exception  thereto  are 
set  forth  on  page  521  of  the  transcript  of  tes- 
timony, etc.,  filed  herewith,  line  3,  said  part 
also  in  the  charge  of  said  justice,  being  para- 
graph 'First'  at  line  8  on  page  615  of  the  tran- 
script of  testimonyj  etc.,  filed  herewith. 

"(19)  To  the  giving  of  a  certain  portion  of 
the  char|;e  to  the  jury  by  said  justice  at  said 
trial,  which  part  and  the  exception  thereto  are 
set  forth  on  page  521  of  the  transcript  of  tes- 
timony, etc,  filed  herewith^  line  3,  said  part 
also  in  the  charge  of  said  justice,  being  para- 
graph 'Third'  at  line  21  on  pages  515  and  516 
of  the  transcript  of  testimony,  etc.,  filed  here- 
with. 

"(20)  To  the  giving  of  a  certain  portion  of 
the  charge  to  the  jury  of  said  justice  at  said 
trial,  which  part  and  the  exception  thereto  are 
set  forth  on  page  521  of  the  transcript  of  tes- 
timony, etc.,  filed  herewith,  lines  4  to  8,  in- 
clusive, said  portion  also  appearing  in  the  charge 
of  the  said  justice  on  pages  514  and  515  of  said 
transcript  of  testimony,  etc.,  filed  herewith. 

"(21)  To  the  decision  of  said  justice  denying 
defendant's  motion  for  a  new  trial,  which  mo- 
tion was  based  upon  the  following  grounds." 

The  several  qnestlons  which  the  defendant 
argues  under  its  bill  of  exceptions  are  more 
particularly  set  forth  In  Its  brief  as  follows: 

(1)  That  the  hospital  record,  showing  clear- 
ly the  misconduct  of  the  plaintiff  at  the  hospital, 
which,  to  some  extent  precluded  a  satisfactory 
recovery  from  his  injuries,  should  have  been 
admitted  in  evidence. 

(2)  That  the  trial  justice  charged  the  jury 
improperly  as  to  the  plaintiff's  misconduct  at 
tbe  hospital. 

(3)  That  the  trial  justice  instructed  the  jury 
improperly  as  to  the  law  of  the  road  as  applied 
to  the  facts  of  this  case: 

"A.  It  was  error  for  the  court  to  charge 
that  the  statutory  rule  of  the  road  in  case  of 
one  vehicle  overtaking  another  does  not  affect 


the  rights  and  duties  toward  vehicles  approach- 
ing from  the  opposite  direction. 

"B.  It  was  error  for  tbe  court  to  charge 
that,  if  the  defendant  was  at  the  time  of  tbe  ac- 
cident traveling  on  the  left  of  the  road,  he  as- 
sumed the  risk  of  so  doing,  and  was  required 
to  use  greater  care  than  if  he  had  been  travel- 
ing on  the  right  side. 

"G.  It  was  error  for  the  trial  justice  to 
charge  that,  if  at  the  time  of  the  accident  the 
defendant  was  on  the  left  of  the  road,  he  would 
be  liable  for  all  injury  flowing  exclusively  there- 
from. 

"D.  It  was  error  for  the  court  to  include  in 
its  charge  the  quotations  from  the  opinion  in 
the  case  of  Angell  v.  Lewis,  20  R.  I.  391  [39 
Atl.  621,  78  Am.  St.  Rep.  881]. 

"Ej.  It  was  error  for  the  trial  justice  to  re- 
fuse to  grant  the  defendant's  first,  second,  third, 
and  fourth  requests  to  charge. 

"F.  It  was  error  for  the  trial  justice  to 
grant  the  plaintiff's  fifth  request  to  charge." 

(4)  The  trial  justice  erred  in  denying  the  de- 
fendant's motion   for  a  new  trial. 

And  (5)  the  damages  were  excessive. 

The  plaintiff's  declaration  consists  of  one 
count  He  alleges  that  on  June  14,  1912,  be 
was  riding  a  bicycle  easterly  along  Point 
street  in  the  city  of  Providence  when  an  auto 
truck  near  the  boundary  of  Point  Street 
Bridge,  traveling  westerly,  was  driven  so 
carelessly  by  the  defendant's  chauffeur  that 
it  ran  into  him,  throwing  him  to  the  ground, 
as  a  result  of  which  he  sustained  a  fracture 
of  tbe  left  leg  between  the  hip  and  the  knee. 

It  appears  from  the  evidence  that  about  6 
o'clock,  on  the  afternoon  of  Ju  le  14, 1912,  the 
defendant's  auto  truck,  used  for  carrying 
merchandise,  was  being  driven  in  a  westerly 
direction  over  the  Point  Street  Bridge,  and 
was  being  operated  by  one  Alexander  J. 
Lodge,  one  of  the  defendant's  employes.  An- 
other employe  of  the  defendant,  Arthur  Ber- 
ry, was  upon  the  truck  vrith  Lodge  at  the 
time.  In  proceeding  across  the  bridge  the 
truck  traveled  at  a  low  rate  of  speed  along 
the  northerly  side  thereof,  and  behind  a  two- 
horse  wagon,  the  horses  being  driven  at  a 
walk.  When  the  wagon  In  front  reached  a 
point  near  the  west  end  of  the  bridge,  having 
already  passed  the  gates  at  the  west  end  of 
the  draw  and  also  the  Joist  set  in  the  middle 
of  the  bridge  to  separate  the  driveways, 
Lodge  sounded  his  horn,  shifted  his  speed 
from  first  to  second,  and  started  to  pass  on 
the  left  of  the  wagon  in  front  of  him.  While 
thus  attempting  to  pass  the  team  in  front,  a 
collision  took  place  between  the  truck  and 
the  plaintlfr,  who  was  riding  a  bicycle  In  an 
opposite  direction.  The  collision  resulted  In 
throwing  the  plaintltf  to  the  ground  and  in- 
flicting upon  him  injuries  for  which  he  now 
seeks  to  recover  damages.  At  the  westerly 
end  of  the  bridge,  where  the  asphalt  pave- 
ment and  the  granite  block  pavement  meet, 
the  roadway  for  vehicles  is  24'  10"  In  width, 
and  this  width  continues  across  the  bridge 
to  the  east.  In  a  westerly  direction  from 
the  bridge,  the  roadway  widens  gradually  on 
the  north  side  until  It  reaches  a  width  oC 
32'  4".  It  then  commences  to  widen  on  tbe 
south  side,  and  finally  reaches  a  width  of 
40'  that  being  the  full  width  of  Point  street, 
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The  distance  from  the  westerly  boundary  of 
the  asphalt  to  the  point  where  the  street  ob- 
tains Its  full  width  Is  38'  4".  The  accident 
occurred  near  the  boundary  between  the 
granite  blocks  and  the  asphalt  pavement 
The  defendant's  truck  was  about  6'  wide, 
and  probably  somewhat  wider  in  the  upper 
body.  The  two-horse  wagon  which  was  first 
ahead  and  later  north  y>t  the  defendant's 
truck  was  12'  long  and  about  6"  wide 

There  is  a  conflict  of  testimony  as  to  the 
moTements  of  the  plaintifF  in  approaching 
the  place  of  the  accident.  The  plaintiff 
claims  that  he  was  proceeding  along  Point 
street  on  Ms  way  to  the  bridge  on  bis  own 
right  side  of  that  street,  and  that  both  be- 
fore and  after  the  defendant's  truck  was 
turning  out  for  the  purpose  of  passing  the 
team  ahead  of  It  his  approach  could  have 
been  easily  observed  by  Lodge,  who  was  op- 
erating the  truck.  The  defendant  claims 
that  the  plaintifiT  was  not  upon  his  right  side 
of  the  street,  as  he  claims,  but  that,  so  far 
as  Lodge  could  observe,  the  street  presented  a 
clear  passage  for  his  truck  upon  the  left  of 
the  team  In  front  of  him ;  that  the  plaintltT 
must'  have  been  traveling  on  his  left-hand 
aide  of  Point  street,  and  his  approach,  there- 
fore, obscured  by  the  team  ahead,  and  that  the 
plaintiff,  evidently  intending  to  bear  to'  his 
left,  in  passing  the  team  and  truck,  suddenly 
found  that  a  passage  upon  that  side  was  im- 
practicable, and  so  quickly  turned  to  the 
other  side,  passing  close  to  the  heads  of 
the  horses  of  the  team  ahead  of  the  truck, 
and  unexpectedly  appearing  in  front  of  the 
truck  too  late  for  Lodge,  the  driver,  to  avoid 
a  collision.  The  truck  did  not  run  over  the 
plaintiff,  but  the  left  front  mud  guard  came 
in  contact  with  his  left  leg,  and  he  sustain- 
ed a  fracture  of  the  left  thigh. 

We  shall  not  undertake  to  deal  with  the 
questions  of  fact  which  were  presented  to 
and  were  particularly  within  the  province 
of  the  jury,  but  the  foregoing  brief  state- 
ment will  serve  to  assist  the  understanding 
in  the  discussion  of  the  questions  of  law. 

The  defendant  claims  that  the  court  erred 
in  excluding  the  record  of  the  Rhode  Island 
Hospital.  It  .  appears  from  the  evidence 
that  it  Is  a  rule  of  the  Rhode  Island  Hos- 
pital that  a  record  shall  be  kept  showing, 
among  other  things,  the  condition  of  the 
patient  when  received,  his  treatment  while 
there,  Ills  condition  from  time  to  time,  de- 
noting his  progress  toward  recovery  or  other- 
wise, as  the  case  may  be,  and  of  such  other 
matters  as  may  have  a  bearing  upon  or  fur- 
nish needed  information.  Such  a  record  re- 
*latlng  to  the  plaintiff  was  kept  by  Dr.  Peet, 
who  was  an  interne  or  assistant  surgeon  at 
the  hospital.  This  record  embraces  some 
matters  which  came  under  the  personal 
knowledge  of  Dr.  Peet  while  other  matters  of 
record  were  communicated  to  him  through 
doctors  and  nurses  connected  with  the  case. 
Dr.  Peet,  who  made  the  record,  was  at  the 


time  of  the  trial  without  the  jurisdiction  of 
the  court,  and  was  not  available  as  a  wit- 
ness. The  record  of  Dr.  Peet  covered  the 
case  from  June  14  to  August  15,  1912.  It 
appears  to  have  been  his  business,  as  the 
recording  oflBclal,  to  place  upon  record  such 
facts  relating  to  the  patient  as  were  com- 
municated to  him  by  his  associates  and  sub- 
ordinates, as  well  as  those  which  came  under 
his  personU  observation.  It  also  appeared 
that  the  record  in  question  was  written  up 
by  Dr.  Peet  every  third  day.  These  facts, 
explanatory  of  the  record,  having  all  appear- 
ed in  testimony,  and  it  having  also  appeared 
that  Dr.  Peet  was  vrtthont  the  state,  and 
that  the  record  was  in  his  handwriting.  It 
was,  offered  in  evidence  by  the  defendant. 
The  court  excluded  the  record  and  noted  the 
defendant's  exception,  stating  that  it  had 
been  excluded  with  the  understanding  that 
it  was  objected  to,  whereupon  counsel  for 
the  plaintiff  observed: 

"I  don't  understand  that  it  is  legal  evidence, 
that  it  is  hearsay,  and  we  have  no  opportunity 
to  cross-examine  the  people  who  made  up  that 
record." 

So  far  as  appears,  both  sides  proceeded  up- 
on the  assumption  and  understanding  that 
the  plaintiff  had  regularly  objected  to  the  In- 
troduction of  the  record,  and  we,  therefore, 
may  consider  it  in  the  same  way. 

The  purpose  for  which  this  record  was  of- 
fered In  evidence  was  to  show  the  unruly 
behavior  of  the  plaintiff  and  his  disobedience 
of  the  positive  orders  of  the  surgeons  and 
nurses  as  to  keeping  quiet  and  refraining 
from  movements  which  would  be  likely  to 
seriously  Interfere  with  the  proper  adjust- 
ment and  knitting  together  of  the  fractured 
bone.  It  also  appears  In 'evidence  that  some. 
If  not  all,  of  those  who  reported  the  plain- 
tiff's condition  and  actions  from  time  to 
time  were  called  as  witnesses  at  the  trial, 
and  that  therefore,  as  the  plaintiff  claims, 
the  exclusion  of  the  record  did  not  in  effect 
deprive  the  defendant  of  any  useful  or  Im- 
portant testimony.  We  do  not  think  that  the 
plaintiff's  claim  In  this  regard  is  well  found- 
ed. The  exclusion  of  the  record  deprived  the 
defendant  of  Its  force  as  corroborative  of 
the  testimony  of  the  other  witnesses,  the 
record  having  been  made  long  prior  to  the 
suit  and  without  any  reference  to  the  plaln- 
tifTs  claim. 

The  general  rule  that  hearsay  is  not  com- 
petent testimony  Is  well  understood.  To  this 
general  rule,  however,  there  are  various  ex- 
ceptions. It  Is  not  necessary  that  there 
should  be  any  express  statute  or  regulation 
creating  the  authority  or  duty  to  make  such 
a  record.  If  the  duty  of  making  it  devolved 
upon  Dr.  Feet,  under  the  rules  and  regula- 
tions of  the  Rhode  Island  Hospital,  that 
would  be  sufficient  In  that  regard,  and  the 
source  from  which  that  duty  originated  would 
not  be  material.  Such  duties  may  arise  from 
the  casual  direction  of  a  superior,  or  from 
ftmctions  necessarily  Inherent  to  the  position 
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which  the  recorder  occupies.  8  Wlgmore  on 
Evidence,  f  1633 ;  Eyburg  v.  Perkins,  6  CaL 
676;  Evanston  t.  Onnn,  99  n.  S.  660,  25  L. 
Ed.  306. 

We  do  not  nnderstand  that  the  p'.alntlff 
controTerta  the  general  rule  of  law  an  con- 
tained and  stated  by  the  court  in  its  opinion 
in  State  ▼.  Mace,  6  B.  I.  85,  which  is  aa  fol- 
lows: 

"The  general  principle,  aa  established  by  the 
leading  English  and  American  cases,  is  that  en- 
tries made  in  the  regular  and  nsnal  course  of 
business  are  admissible  in  evidence  after  the 
death  of  the  person  who  made  them,  on  proof  of 
bis  handwriting.  In  some  of  the  states  of  this 
oonntry  absence  from  the  state,  as  far  aa  it  af- 
fects the  admissibility  of  secondary  evidence, 
has  the  same  effect  as  the  death  of  the  witness. 
In  Massachusetts  insanity  has  been  held  equiva- 
lent to  death.  In  New  Xork  and  Alabama  the 
strict  rule  .is  adhered  to  that  the  persMt  who 
made  the  entry  must  be  dead  to  render  the  en- 
try admissible.  The  principle  as  established  by 
the  American  decisions,  on  which  an  entry  is 
admitted  as  evidence,  seems  to  be  that  the 
acts  of  men  performs  in  the  usual  course  of 
business  and  committed  to  writing,  being  under 
obligation  to  do  the  act,  and  where  there  is  no 
inducement  to  misstate  facta,  may  be  relied  on 
as  evidence  of  things  done  as  they  occur.  On 
this  principle  entries  made  in  the  regnlar  and 
usual  course  of  business  are  admitted  as  proof, 
although  the  person  who  made  them  may  recol- 
lect nothing  of  the  facta,  upon  his  testifying  to 
the  authenticity  of  the  entry.  It  would  seem, 
therefore,  if  this  evidence  may  l>e  admittri  when 
the  person  wlio  made  the  entry  is  present  to 
verify  the  book,  the  entry  being  all  that  con- 
stitutes the  evidence,  if  he  be  dead  or  absent 
secondary  proof  that  it  was  kept  by  him  is 
admissible,  on  the  same  ground  that,  a  sub- 
•cribing  witness  to  an  instrument  being  absent, 
his  handwriting  may  be  proved,  or  a  copy  of 
an  instrument,  when  the  original  is  lost,  may  be 
offered  in  proof.  All  that  is  necessary  to  ren- 
der the  entry  admissible  aa  evidence,  if  the  wit- 
ness is  living,  is  that  he  shall  testify  that  the 
entry  was  made  in  the  regular  course  of  busi- 
ness in  his  handwriting;  and  if  he  lie  absent  or 
dead,  other  witnesses  may  l>«  competent  to  tes- 
tify to  that" 

The  objections  of  the  plaintiff  to  the  ad- 
mission of  the  hospital  record,  as  set  forth  In 
his  brief,  are:  (1)  That  there  is  nothing  In 
the  case  to  show  that  such  record  is  required 
by  law  or  ordinance ;  (2)  that  there  is  noth- 
ing to  show  that  it  was  the  duty  of  any  par- 
ticular person  to  keep  sucb  record ;  (3)  that 
it  was  not  a  public  record,  but  something 
that  was  kept  simply  for  the  convenience 
and  assistance  of  attending  doctors  and  nurs- 
es ;  (4)  that  the  recording  was  not  contempo- 
raneous with  the  happening  of  the  events  re- 
corded; (6)  that  some  of  the  events  record- 
ed were  not  within  the  personal  knowledge 
of  the  person  recording  them ;  and  (6)  that 
facts  reported  by  others  to  Dr.  Feet  and  by 
him  recorded  were  capable  of  proof  by  those 
who  reported  them,  and  who  were,  or  might 
have  been,  called  as  witnesses  on  behalf  of 
the  defendant. 

[1]  The  admissibility  of  a  record  does  not 
depend  upon  its  requirement  by  law.  In 
fact,  a  great  variety  of  records  unquestion- 
ably admissible  in  evidence,  as,  for  instance, 
the  books  of  mercantile  houses,  the  records 


of  societies  and  assodatlona.  Including  chnrdi 
records  of  baptism  and  marriage,  are  not  kept 
through  any  requirement  of  law  or  ordinance. 
It  la  sufBdent  if  such  record  be  kept  b^ 
some  person  in  the  regular  course  of  his  oc- 
cupation or  business,  that  Is,  in  the  course  of 
transactions  performed  in  one's  habitual  re- 
lations with  othors  and  as  a  natoral  part  of 
one's  mode  of  obttfuing  a  llrelibood,  includ- 
ing any  regnlar  record  that  would  be  hdp- 
fnl,  though  not  essential  or  nsoal  in  the  same 
occupation  as  followed  by  others.  It  is  only 
necessary  that  the  keeping  of  such  record 
should  be  a  natural  concomitant  ot  the  trans- 
action to  which  it  relates.  2  Wigmore  on 
Evidence,  |  ISaS ;  Fisher  ▼.  Mayor,  67  N.  T. 
77;   Kennedy  t.  Doyle,  10  Allen  (Mass.)  161. 

[2]  liie  claim  of  the  plaintiff  that  there  is 
nothing  to  show  that  it  was  the  duty  of  any 
one  to  keep  such  a  record  is  erroneous.  The 
uncontradicted  testimony  of  Dr.  R.  O.  Mc- 
Alilay  Is  that  it  was  the  duty  ot  Dr.  Peet  to 
make  such  record  from  June  14th  to  August 
15th,  that  being  a  part  of  the  period  during 
which  the  defendant  claims  that  the  unruly 
and  disobedient  conduct  of  the  plaintiff  was 
responsible  for  his  Incomplete  recovery  from 
the  fractured  bone,  and,  further,  ttmt  audi 
records-  were  in  the  handwriting  of  Dr.  Peet. 

[S,  4]  In  making  a  record  of  this  character 
which  shall  be  admissible  in  evidence  it  is 
necessary  that  the  entries  therein  be  made 
contemporaneously  with  the  facts  to  which 
such  entries  relate.  Chaffee  &  Co.  r.  D.  S.,  18 
Wall.  516, 21  L.  Ed.  908.  The  plaintiff  claims 
that  the  entries  made  by  Dr.  Peet  were  not 
contemporaneous,  and  that  his  failure  In  that 
regard  would  be  sufficient  to  exclude  the  rec- 
ord. The  testimony  is  that  the  record  was 
made  up  every  three  days,  and  that  that 
method  was  the  one  employed  at  the  hospi- 
tal. The  term  "contemporaneous"  Is  not  con- 
strued to  mean  that  a  record  must  be  made 
at  the  moment  of  the  occurrence,  but  within 
such  time  thereafter  as  would  reasonably 
make  it  a  part  of  the  transaction.  Jones  on 
Evidence  (2d  Ed.)  f  319 ;  Ingraham  t.  Bocki- 
us,  9  Serg.  &  R.  (Pa.)  285,  U  Am.  Dec.  730; 
Jones  V.  Long,  3  Watts  (Pa.)  326;  Barker  r. 
Haskell,  9  Cush.  (Mass.)  221. 

We  think  that,  taking  into  consideration 
the  regular  method  In  which  these  records 
were  made  and  the  apparent  impracticabili- 
ty, in  a  hospital,  of  recording  each  event  as 
it  occurred,  the  facts  relating  to  the  plain- 
tiff  were  recorded  within  such  reasonable 
time  as  would  make  them  a  part  of  the 
transaction,  and  therefore  contemporaneous 
within  the  meaning  of  that  term.  They 
were  entries  made  in  the  regnlar  course, 
of  business  at  the  hospital  and  at  the  times 
and  in  the  manner  there  in  vogue.  They 
were  made  by  a  person,  now  without  the  Ja- 
rlsdlction,  who  had  at  the  time  no  interest 
to  misrepresent  facts.  In  Jones  v.  Long,  sa- 
pra,  the  court  said: 

"The  entry  need  not  be  made  exactly  at  the 
time  of  the  occurrence;  it  sufficea  if  it  be  with- 
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in  a  reasonable  time,  bo  that  it  may  appear  to 
htve  taken  place  while  the  memory  of  the  fact 
was  recent,  or  the  aoarce  from  which  Icnowl- 
edfe  of  it  was  derived,  unimpaired.  The  law 
lizea  no  preciae  instant  when  the  entry  should 
bemade.*^  , 

(I]  The  plaintiff  fartber  claims  the  record 
to  be  Inadmissible  because  some  ot  the  facts 
therein  recorded  by  Dr.  Feet  were  not  wltbln 
his  personal  Icnowledge,  and  that,  It  being 
impossible  to  separate  the  facts  therein  dne  to 
■Qcb  personal  knowledge  from  those  received 
by  reports  from  others,  the  record  as  a  whole 
most  be  ezclnded.  We  cannot  agree  with 
this  contention  of  the  plaintiff.  The  law  up- 
on this  subject  is  ably  discussed  In  2  Wig- 
more  on  Brldence,  f  1530,  reaching  the  con< 
fusion  that: 

"Where  an  entry  is  made  by  one  person  In 
the  regular  course  of  bnsiness,  recording  an  oral 
or  written  report,  made  to  him  by  one  or  more 
other  persons  In  the  regular  course  of  business, 
of  a  transaction  lying  In  the  personal  knowledge 
of  the  latter,  there  w  no  objection  to  receiving 
that  entry." 

And  further  on  (section  1666)  the  author 
aays: 

"Where,  then,  the  party  has  made  the  record, 
bnt  has  not  personal  knowledge  of  the  delivery 
of  the  goods  or  the  rendering  of  the  services 
charged,  he  may  call  the  person  having  knowl- 
edge and  use  the  latter's  supplemental  testi- 
mony. If  the  salesman  or  teamster  is  deceased. 
•r  otherwise  unavailable,  *  •  •  this  need 
not  prevent  the  use  of  the  entry  book." 

In  Ancbor  MllUng  Co.  ▼.  Wblsh,  108  Mo. 
284, 18  S.  W.  904,  32  Am.  St  Rep.  600,  plain- 
tiff's manager  kept  a  shipping  book  In  which 
most  of  the  entries  or  deliveries  were  made 
on  the  knowledge  of  a  shipping  clerk;  the 
clerk  bad  left  the  plaintiff's  employment  and 
was  not  called.  The  book  was  admitted  In 
evidence.  In  Morris  v.  Brlggs,  S  Cush. 
(Mass.)  343,  workmen  made  memoranda  from 
whlcb  the  plaintiff  made  entries  In  hla  books. 
It  was  held  that  the  testimony  of  the  work- 
men was  not  necessary.  In  Fireman's  Ins. 
Co.  y.  Seaboard  Air  Line  By.,  138  N.  0.  42, 
60  S.  B.  452,  107  Am.  St.  Rep.  617,  the  court 
held  that  where.  In  an  action  against  a  rail- 
road for  burning  cotton.  It  became  material 
to  show  at  what  time  defendant's  wrecking 
train  reached  a  certain  station  on  the  day  In 
question,  the  dispatcher's  train  sheet  for 
that  day,  kept  in  the  usual  course  of  busi- 
ness, on  which  the  dispatcher  testified  that 
he  marked  the  time  of  the  arrival  and  de- 
parture of  the  train  as  telegraphed  to  him  by 
the  operator  at  the  station,  was  not  objec- 
tlmiable  as  hearsay.  See,  also,  Louisville  & 
N.  B.  Co.  T.  Daniel,  122  Ky.  256,  91  S.  W. 
691,  8  L.  R.  A.  (N.  S.)  1190,  to  the  same  ef- 
fect. 

[1]  The  final  objectioo  of  the  defendant  to 
tbe  admission  of  the  hospital  record  is  that 
tbe  fkcts  reported  to  Dr.  Feet  and  by  him  re- 
corded were  capable  of  proof  by  those  mak- 
ing such  reports,  and  that  they  were  or 
might  bay*  been  called  to  testify  at  the  trial 
on  behalf  of  tbe  defendant  We  do  not  think 
tbat  tUs  la  a  well-founded  objection.    As  be- 


fore stated,  it  deprives  the  defendant  of  the 
corroborative  effect  of  the  record  upon  the 
testimony  of  tbe  witnesses  in  the  event  that 
they  were  called  and  testified.  The  written 
record  should  not  be  excluded  upon  the 
ground  that  the  witnesses  who  made  reports 
to  Dr.  Feet  had  also  testified  at  the  trial  of 
the  case.  They  are  two  distinct  sources  of 
testimony  each  having  a  value  Independent 
of  the  other.  2  Wlgmore  on  Evidence,  f 
1544 ;  Peck  v.  Abbe,  11  Conn.  210. 

[7]  Our  conclusion  is,  after  full  and  care- 
ful consideration  of  the  plaintiff's  several 
points  of  objection,  that  tbe  hospital  record 
should  have  been  admitted. 

[S]  The  defendant  contends  that  the  trial 
Judge  erred  In  charging  the  Jury  in  reference 
to  the  plalntUTs  misconduct  while  In  the  hos- 
pital. There  was  testimony  on  the  part  of 
the  doctors,  surgeons,  and  nurses  that  the 
plaintiff,  during  the  time  he  remained  at  the 
hospital,  was  unusually  restless,  that  he  was 
sometimes  ugly  and  disobedient  and  interfer- 
ed with  the  apparatus  placed  upon  his  leg 
and  body  for  the  purpose  of  restraining  his 
movements  during  the  period  when  the  ends 
of  the  fractured  bone  would  be  expected  to 
knit  together,  and  that  these  several  acts  on 
the  part  of  the  plaintiff  were  contrary  to  the 
express  Instructions  and  orders  of  the  at- 
tending surgeons  and  nurses.  Tbe  surgeons 
testified  that  the  plaintiff's  recovery  was  not 
as  satisfactory  as  would  reasonably  have 
been  anticipated,  and  tbat  the  shortening  of 
the  leg  was  probably  dne  to  the  plaintiffs 
disobedient  and  unruly  conduct  in  unfasten- 
ing straps  and  in  the  movements  of  bis  body 
In  various  ways. 

The  defendant  requested  tbe  court  to 
charge  the  Jury  upon  this  point  as  follows: 

"If  defendant  is  liable  in  this  case  It  is  only 
for  the  natural  consequences  resulting  from  the 
collision.  If  the  plaintiff  unreasonably  disobey- 
ed the  orders  of  the  physicians  or  nurses  in  the 
hospital  with  regard  to  keeping  quiet,  and  this 
failure  produced  more  serious  injury  than 
would  otherwise  have  resulted  from  the  acci- 
dent, the  defendant  is  not  responsible  to  the 
plaintiff  for  this  aggravation  of  his  injuries." 

This  request  was  refused,  tbe  court  charg- 
ing the  Jury  as  follows: 

"Now  the  first  thing  in  that  connection,  and 
to  my  mind  one  of  the  most  important  things 
for  you  to  decide  is,  is  it  established  as  an 
afiirmative  fact  that  the  plaintiff's  acts  havs 
caused  an  aggravation  of  the  injury?  I  in- 
struct you  that  unless  you  find  on  the  evidence 
as  an  affirmative  fact  that  the  plaintiff  by  his 
acts  has  caused  such  aggravation  of  the  injury, 
then  you  are  to  dismiss  this  claim  from  your 
consideration.  It  is  not  enough  to  decide  that 
the  plaintiff  may  have  aggravated  his  condi- 
tion ;  tbat  would  be  pretty  nearly  the  same  as 
saying  that  tbe  plaintiff's  acts  may  not  have 
aggravated  his  condition.  It  has  got  to  l>e 
more  than  that;  you  have  got  to  find  as  an 
affirmative  fact  before  you  make  this  allow- 
ance that  he  did  aggravate  his  condition  by  his 
own  act  The  subject  is  one  that  I  have  not 
found  easy  to  find  definite  authority  on  to 
satisfy  my  own  mind  in  the  time  allowed  dur- 
ing this  trial,  but  I  am  going  to  give  my  con- 
struction of  the  law  on  it  I  will  put  it  in 
three  paragraphs,  so  that  if  yoo  wish  to  ex- 
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cept  to  the  reading  of  any,  just  note  your  ex- 
ception. 

"First  The  plaintiff's  acts,  'to  hare  the  effect 
of  striking  from  your  conBideration  any  conse- 
quences of  the  injury,  must  have  been  voluntari- 
ly and  knowingly  performed  and  performed  with 
the  knowledge  or  means  of  knowledge  that  such 
acts  would  necessarily  or  probably  do  him  ma- 
terial barm. 

"Second.  If  the  plaintiff  did  voluntarily  and 
knowingly,  and  with  the  knowledge  that  such 
acts  would  necessarily  or  probably  do  him  ma- 
terial harm,  commit  acts  which  materially  ag- 
gravated the  effects  of  his  Injury,  he  cannot  re- 
cover for  the  aggravation  to  his  injuries  so 
caused  by  his  own  act ;  but  this  does  not  affect 
defendant's  liability  for  damages  caused  by  its 
wrongful  act  and  for  the  necessary  and  proxi- 
mate consequences  of  that  act  of  the  defend- 
ant. 

"Third.  If  the  plaintiff's  Injury  was  aggra- 
vated by  restlessness  or  acts  done  by  him  which 
were  merely  the  necessary  or  proximate  conse- 
quences of  the  original  injury,  yon  will  not,  be- 
cause of  such  aggravation,  lessen  the  damages 
required  to  compensate  for  the  injury  done  him, 
but  will  consider  the  results  of  such  asgrava- 
tion  as  a  part  of  the  results  of  the  original  in- 
jury. If  it  is  involuntary,  if  it  is  due  to  rest- 
lessness, or  any  other  act  beyond  the  control 
of  the  plaintiff,  or  done  without  consciousness 
that  it  must  or  probably  would  hurt  him,  then 
it  is  to  be  disregarded." 

Tbe  court  first  says: 

"Now  the  first  thing  in  that  connection,  and 
to  my  mind  one  of  the  most  important  things 
for  yon  to  decide,  is,  is  it  established  as  an  af- 
firmative fact  that  the  plaintiff's  acts  have 
caused  an  aggravation  of  the  injury?  I  in- 
struct you  that  unless  you  find  on  the  evidence 
as  an  affirmative  fact  that  the  plaintiff  by  his 
acts  has  caused  such  aggravation  of  the  injui-y, 
then  you  are  to  dismiss  this  claim  from  your 
consideration." 

And  later,  In  the  same  porti<Hi  of  tbe 
charge,  the  court  said: 

"You  have  got  to  find  as  an  affirmative  fact 
before  you  make  this  allojyance  that  he  did  ag- 
gravate his  condition  by  his  own  act." 

We  think  that  the  tise  of  this  language  was 
unfortunate  for  the  reason  that  the  jury 
might  naturally,  and  would  be  likely,  to  un- 
derstand therefrom  that  without  some  posi- 
tive proof  that  the  rebellious  acts  of  the 
plaintiff  caused  tbe  failure  to  obtain  the  best 
result,  they  were  to  dismiss  that  subject 
from  their  consideration.  The  word  "af- 
firmative," as  used  In  that  portion  of  the 
charge  before  referred  to,  describes  some- 
thing positive,  something  declaratory  of  what 
actually  exists,  something  that  Is  a  fact.  The 
testimony  of  the  physicians  and  surgeons  Is 
simply  an  expression  of  their  opinion.  This 
opinion  is  based:  First,  upon  the  absence  of 
other  conditions  which  would  militate  against 
a  good  recovery;  and,  second,  upon  the  prob- 
able effect  of  the  movements  and  behavior  of 
the  plaintiff.  From  the  very  nature  of  thlng:i 
it  could  not  be  a  matter  of  positive  proof, 
but  only  a  matter  of  opinion.  It  was  some- 
thing, however,  which  was  proper  for  the 
Jury  to  consider.  It  was  proper  for  them  to 
consider  It  in  determining  whether  or  not 
the  failure  to  obtain  the  best  result  was  to 
some  extent  due  to  the  unwarranted  behavior 
of  the  plainttff  himself.    We  think  that  tbe 


Instructions  in  this  respect  amounted  to  er- 
ror. 

[f]  The  defendant  farther  claims  that  the 
trial  court  erred  In  charging.  In  substance, 
tha^  If  tbe  defendant  was,  at  the  time  of  the 
accident,  traveling  on  the  left  of  the  road, 
he  assumed  the  risk  of  so  doing  and  was 
required  to  use  greater  care  than  If  he  had 
been  traveling  on  the  right  side.  Tbe  portion 
of  the  judge's  charge  to  which  the  defend- 
ant's exception  refers  is  as  follows: 

"The  case  that  I  want  to  cite  from  is  Angell 
V.  Lewis,  and  there  the  plaintiff's  wife  was  driv- 
ing a  buggy  between  Fruit  Hill  and  Center- 
dale.  The  findings  of  the  court  and  jury  show- 
ed that  she  kept  to  her  right,  did  not  get  be- 
yond the  middle;  that  two  wagons  came  to 
meet  her,  came  towards  her ;  the  first  one  con-» 
tinued  to  keep  to  its  right  and  went  by  safe- 
ly. The  defendant  yraia  in  the  second,  and  as 
he  came  near  the  plaintiff's  buggy  he  swung  to 
the  left  to  pass  the  wagon  in  front  of  him,  and 
in  so  doing  smashed  into  the  plaintiff's  buggy, 
and  it  was  found  and  declared  that  Mrs.  Angell, 
who  was  driving,  could  not  reasonably  do  any- 
thing to  prevent  the  accident  On  that  state  of 
affairs  the  court  used  expressions  that  would 
be  applicable  to  this  case  if  this  case  hap- 
pened on  the  supposition  that  I  have  named. 
And  the  case,  I  think,  is  pertinent  in  other  re- 
spects. The  evidence  shows  that  tbe  plaintiff's 
wife  complied  with  this  requirement  on  meet- 
ing the  two  teams,  and  that  she  was  in  the  act 
of  passing  them  safely  when  the  defendant  sud- 
denly pulled  his  team  to  the  left  and  collided 
with  hers.  In  thus  taking  the  wrong  side  of  the 
road  the  defendant  took  the  risk  of  the  con- 
sequences which  might  arise  from  his  inability 
to  get  out  of  the  way  of  another  team  approach- 
ing on  the  right  side  of  the  road,  and  is  respon- 
sible for  injuries  sustained  by  the  latter  while 
exercising  ordinary  care.  In  other  words,  one 
who  violates  the  law  of  the  road  by  driving  on 
the  wrong  side  assumes  the  risk  of  such  an  ex- 
periment, and  is  required  to  use  greater  care 
than  if  he  had  kept  on  the  right  side  of  the 
road,  and  if  a  collision  took  place  in  such  cir- 
cumstances, the  presumption  is  against  the  par- 
ty who  is  on  the  wrong  side — and  this:  In  an- 
other case  cited  by  the  Rhode  Island  court 
these  words  are  used:  'It  is  legal  negligence  in 
any  one  to  occupy  the  half  of  the  way  appro- 
priated by  law  to  others  having  occasion  to  use 
it  in  traveling  with  teams  and  carriages,  and  he 
is  chargeable  for  any  injury  fiowing  exclusively 
from  that  cause.  The  plaintiff's  wife  had  the 
right  to  presume  that  the  driver  of  any  team 
coming  in  the  opposite  direction  would  duly 
observe  the  law  of  the  road  as  she  herself  was 
doing,  and  hence  she  was  not  called  upon  to 
exercise  that  degree  of  care  which  devolved  up- 
on the  defendant  when  taking  the  wrong  side  of 
the  road.' 

"Now  you  will  remember  the  circumstances  of 
the  case  in  which  that  language  was  used. 
That  was  used  with  reference  to  the  facts,  tben 
before  the  court,  that  the  plaintiff's  wife,  Mrs. 
Angell,  was  on  and  had  kept  on  her  side  of  the 
road  and  the  collision  was  caused  because  the 
defendant  left  his  right,  drove  over  on  his  left, 
and  smashed  into  the  plaintifTs  buggy;  and  it 
is  to  be  remembered,  in  considering  the  opinion 
there,  the  words  of  the  opinion,  that  the  opin- 
ion was  used  with  reference  to  that  state  of 
facts." 

It  appears  from  this  portion  of  the  charge 
that  the  court  read  to  the  jury  certain  por- 
tions of  the  opinion  In  the  case  of  Angell  ▼. 
Lewis,  20  R.  I.  391,  39  Atl.  521,  78  Am.  St. 
Rep.  881,  as  applicable  to  the  case  on  trial. 
That  case  was  decided  prior  to  the  passage 
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of  section  1,  c.  87,  Gen.  Laws  1909,  now 
sometimes  referred  to  as  the  "law  of  the 
road."  In  the  case  of  Angell  r.  Lewis,  supra, 
the  court  In  Its  opinion  made  use  of  the  fol- 
lowing language: 

"In  thus  taking  the  wrong  side  of  the  road 
the  defendant  took  the  risk  of  the  consequences 
which  might  arise  from  his  inability  to  get  out 
of  the  way  of  another  team  approaching  on  the 
right  aide  of  the  road,  and  is  responsible  for 
injories  sustained  by  the  latter  while  exercis- 
ing ordinary  care.  In  other  words,  one  who 
violates  the  'law  of  the  road'  by  driving  on  the 
wrong  side  assumes  the  risk  of  such  an  experi- 
ment, and  is  required  to  use  greater  care  than 
if  he  had  kept  on  the  right  side  of  the  road; 
and  if  a  collision  takes  place  in  such  circum- 
atanoes,  the  presumption  is  against  the  party 
who  is  on  the  wrong  side.  And  this  is  especially 
true  where  the  collision  takes  place  in  the  dark." 

We  think  that  this  language  of  the  court 
in  Angell  T.  Lewis  must  be  considered  in 
connection  with  the  facts  of  that  case  in  or- 
der to  get  at  its  Intended  meaning.  That 
case  differs  in  some  Important  particulars 
from  the  case  at  bar.  The  accident  occurred 
in  the  darkness  of  night.  The  defendant  ad- 
mitted that  when  he  pulled  out  to  pass  the 
teams  ahead  of  him  he  vi  as  not  thinking  that 
some  one  might  be  coming  towards  him  on 
the  other  side  of  the  road.  In  other  words, 
the  defendant  in  that  case  confessedly,  with- 
out exercising  any  care  whatever,  drove  up- 
on the  left-hand  side  of  the  road  under  dr- 
comstances  which  made  it  impossible  for  him 
to  ascertain  or  observe  the  approach  of  an- 
other team.  We  think  that  the  opinion  in 
that  case  must  be  limited  by  the  facts  there- 
in, and  that,  under  the  circumstances,  the 
court  may  have  been  Justified  in  characteriz- 
ing the  action  of  the  defendant  as  an  experi- 
ment, the  risk  of  which  he  assumed. 

The  law  regarding  the  movement  of  vehi- 
cles upon  the  highway  is  contained  In  section 
1,  c.  87,  Gen.  Laws  of  Rhode  Island  1909, 
and  Is  as  follows: 

"Section  1.  Every  person  traveling  with  any 
carriage  or  other  vehicle,  who  shall  meet  any 
other  person  so  traveling  on  any  highway  or 
bridge,  shall  seasonably  drive  his  carriage  or 
vehicle  to  the  right  of  the  center  of  the  traveled 
part  of  the  road,  so- as  to  enable  such  t>erson 
to  pass  with  his  carriage  or  vehicle  without 
interference  _  or  interruption.  Every  person 
traveling  with  any  carriage  or  other  vehicle 
who  shall  overtake  any  other  person  so  trav- 
eling on  any  highway  or  bridge  shall  pass  on  the 
left  side  thereof,  and  the  person  so  ovcrtalien 
shall  as  soon  as  practicable  drive  to  the  right 
■o  as  to  allow  free  passage  on  the  left." 

Under  this  section  the  rights  and  duties 
of  parties  moving  in  opposite  directions  upon 
the  highway,  as  well  as  the  duty  of  parties 
moving  In  the  same  direction,  are  defined. 
It  Is,  under  this  statute,  the  privilege  of  a 
person  who  may  be  traveling  in  the  rear  of 
another  vehicle  to  pass  such  vehicle  upon  the 
left  side;  it  b^ng  the  duty  of  the  one  In 
advance  to  bear  to  the  right  for  the  purpose 
ot  facilitating  such  passage.  In  passing  a 
vehicle  ahead,  it  would  be  necessary  in  many 
highways  to  enter  upon  and  occupy,  for  the 
time  being,  some  portion  of  the  traveled  way 
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beyond  the  central  line  thereof,  and  it  can- 
not be  reasonably  said  that  In  the  passage  of 
the  statute,  above  quoted,  it  was  the  intention 
of  the  Legislature  to  confine  the  passing  ve- 
hicle to  such  portion  of  the  highway  as  might 
lie  upon  the  right  side  of  the  center  line 
thereof.  Where  two  vehicles  are  moving  In 
the  same  direction,  the  one  In  the  rear  has 
the  right  to  pass  the  one  in  front,  and  such 
passing  is  not  of  and  In  Itself  negligence,  al- 
though some  portion  of  the  road  to  the  left 
of  the  central  line  may  be  encroached  upon. 
The  person  passing  would  not  be  required  to 
exercise  a  greater  degree  of  care ;  he  would 
be  required  to  exercise  such  care  as  the  con- 
ditions and  circumstances  demanded,  and  If 
he  did  exercise  such  care  as  the  conditions 
and  circumstances  demanded,  he  would  be  in 
the  exercise  of  due  care. 

In  the  case  of  Marsh  v.  Hoyden,  33  R.  I. 
519,  82  Atl.  393,  40  L.  E.  A.  (N.  S.)  682,  the 
court  said: 

"They  would  not  be  held  to  a  greater  degree 
of  care  as  being  upon  the  wrong  side  of  the  road ; 
in  fact  the  degree  of  care  required  was  exact- 
ly the  same  on  the  one  side  of  the  car  as  upon 
the  other,  and  that  was  due  care,  care  propor- 
tionate to  the  conditions  existing  at  that  time 
and  place.  *  *  •  If  a  duty  was  violated,  it 
is  the  duty  of  using  due  care  under  all  the  cir- 
cumstances of  the  case." 

We  think  that  In  the  case  at  bar  the  trial 
court,  to  some  extent,  misconceived  the  case 
of  Angell  V.  Lewis,  and  gave  to  the  opinion 
therein  a  greater  force  or  a  different  con- 
struction than  it  was  entitled  to. 

We  think  that  the  Jury,  from  that  portion 
of  the  charge  relating  to  the  law  of  the  road, 
would  naturally  understand  that  the  pres- 
ence of  the  defendant's  truck  upon  the  left 
side  .of  the  road  was  negligence  in  itself,  and 
that  the  defendant  was  therefore  responsible 
for  the  results  of  the  collision,  whereas,  on 
the  contrary,  the  Jury  should  have  been  in- 
structed that  the  defendant  had  a  right  to. 
pass  to  the  left  of  the  team  In  front  of  him, 
and  would  not  be  responsible  for  the  collision 
If,  in  doing  so,  he  acted  with  such  care  as 
the  time,  i^ace,  and  circumstances  demanded 
of  him,  or,  in  other  words,  if  in  his  attempt 
to  pass  by  he  exercised  due  care. 

The  defendant's  exceptions  numbered  1,  2, 
4,  and  5  relate  to  rulings  of  the  trial  court 
admitting  testimony.  These  exceptions  do 
not  seem  to  us  to  be  important  for  the  reason 
that  we  cannot  see  that  the  admission  of  the 
testimony  was  prejudicial  to  the  defendant's 
case.  The  defendant's  sixth  exception  Is  ap- 
parently abandoned.  The  defendant's  excep- 
tions numbered  7,  8,  and  9  are  to  the  refusal 
of  the  court  to  charge  as  therein  requested, 
such  refusal  being  upon  the  ground  that  the 
matters  referred  to  in  the  requests  had  al- 
ready been  covered,  and  we  cannot  see  from 
an  examination  of  the  whole  charge  that  the 
court  was  in  error. 

[10]  The  defendant's  tenth  exception  re- 
lates to  the  refusal  of  the  court  to  charge  the 
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Jury  tn  aecordtmee  wUh  defendant's  fourth 
request,  which  reads  as  follows : 

"You  are  .instructed  that  in  arriving  at  a 
verdict  in  this  case  yon  are  to  act  just  as  if 
the  case  had  been  brought  against  the  defend- 
ant's employ^,  Alexander  J.  Lodice,  instead  of 
the  defendant  company,  and  you  should  not  find 
a  Terdict  against  the  defendant,  the  Revere 
Rubber  Company,  unless  you  would  have  found 
a  verdict  against  Alexander  J.  Lodge  if  the  case 
had  heea  brought  against  him." 

While  this  language  might  have  been  used 
with  propriety  in  the  course  of  argument,  It 
does  not  seem  to  us  that  It  was  of  any  par- 
ticular importanoe  as  an  Instruction  to  the 
Jury. 

The  defendant's  twelfth  exception  is  to  a 
Itortion  of  the  charge  to  the  effect  that  the 
last  half  of  section  1,  c.  87,  Gen.  Laws  1909, 
in  no  re8i)ect  changes  the  rights  or  duties  of 
the  automobile  about  to  pass  a  team  in  re- 
gard to  vehicles  going  the  other  way.  It  is 
not  altogether  clear  as  to  what  the  trial  court 
had  in  mind  in  giving  this  instruction.  The 
section  of  the  statute  referred  to  deals  with 
tvro  situations:  (1)  When  parties  proceeding 
in  different  directions  approach  each  other; 
and  (2)  when  one  vehicle  desires  to  pass  an- 
other going  in  the  same  direction.  As  we 
have  before  substantially  said,  a  person  at- 
tempting to  pass  a  vehicle  ahead  of  him  and 
going  in  the  same  direction  must  exercise 
proper  care  in  so  doing.  If  a  vehicle  is  ap- 
proaching from  the  opposite  direction  at  the 
momoit  when  he  desires  to  pass  the  vehicle 
ia  front,  and  the  highway  is  not  wide  enough 
to  safely  accommodate  all  three  teams 
abreast,  then  it  would  be  the  duty  of  the  per- 
son in  charge  of  the  rear  vehicle,  in  the  exer- 
cise of  proper  care  under  the  circumstances, 
to  wait  until  the  vehicle  coming  in  the  oppo- 
site direction  had  passed  by  before  he  at- 
tempted to  turn  out  It  is  not  necessary  to 
Involve  the  question  as  to  the  duty  of  the 
Tehicle  in  the  rear,  in  passing,  towards  an- 
other velilcle  that  may  be  approaching  In  an 
opposite  direction.  The  approach  of  the  ve- 
hicle in  the  opposite  direction  Is  simply  one 
of  the  circumstances  which  must  be  consider- 
ed by  the  rear  man  when  he  attempts  to 
pass.  It  is  simply  one  of  the  things  which 
demands  the  exercise  of  care  upon  his  part 
under  ell  circumstances,  and  in  some  circum- 
stances he  would  be  required  to  refrain  from 
attempting  to  pass  until  the  approaching  ye- 
hicle  had  gone  by. 

[11]  The  defendant's  seventeenth  exertion 
is  based  upon  the  charge  of  the  court  as  re- 
quested by  the  plaintiff  in  Iiis  fifth  request 
This  request  is  as  follows: 

"If  you  find  that  at  the  time  of  the  accident 
the  plaintiff  was  riding  upon  Point  street  on  his 
right  side  of  the  highway,  and  was  in  the  exer- 
cise of  ordinary  care,  and  the  driver  of  the 
auto  truck  of  the  defendant  company  suddenly 
drove  bis  truck  to  the  left  side  of  the  highway 
in  an  effort  to  pass  a  team  in  front  of  him,  and 
the  plaintiff  was  unable  to  get  out  of  the  way  of 
the  auto  truck  owing  to  the  suddenness  of  de- 
fendant's approach  in  front  of  him,  by  the  ex- 
«rciae  of  ordinary  care,  then  the  defendant  com- 


pany is  liable  for  the  injuries  received  by  the 

plaintiff." 

We  do  not  see  any  error  in  charging  the 
Jury  in  accordance  with  this  request  nor  do 
we  see  any  error  in  the  refusal  of  the  trial 
court  to  grant  a  new  trial ;  the  latter  being 
covered  by  the  defendant's  exception  number- 
ed 2L 

The  defendant's  exceptions  1, 2,  4,  6,  6,  7,  8, 
9,  10,  12,  17,  and  21  are  overruled.  The  de- 
fendant's exceptions  3,  11,  18,  14,  15,  16,  18, 
19,  and  20  are  sustained,  and  the  case  is  re- 
mitted to  the  superior  court  for  a  new  triah 

JOHNSON,  O.  J.  (dissenting).  I  am  un- 
able to  agree  entirely  with  the  opinion  of  the 
majority  of  the  court  By  said  opinion  all 
the  defendant's  exceptions  are  overruled  ex- 
cept its  exceptions  numbered  S,  11,  13, 14,  16, 
16,  18,  19,  and  20,  which  are  thereby  sus- 
tained. I  dissent  only  as  to  the  exceptions 
sustained. 

The  third  exception  is  to  the  exclusion  of 
the  record  of  the  Rhode  Island  HospitaL 
Upon  the  subject  of  said  record  prior  to  the 
offer  thereof  In  evidence.  Dr.  McAlilay  testi- 
fied that  in  June,  1912,  Dr.  Johnson  was 
house  surgeon.  Dr.  Peet  was  the  second,  and 
the  witness  the  third,  man  In  the  service. 
He  said: 

"Well,  the  last  six  weeks  of  every  service, 
that  is  of  every  houseman's  term,  which  is  three 
months,  his  Junior  writes  the  continued  notes; 
the  first  six  weeks  of  his  own  service  the  houao 
surgeon  writes  them-  himself." 

He  testified  that  this  was  Dr.  Peef  s  duty 
during  the  early  part  of  the  period  when  the 
plaintiff  was  at  the  hospital;  that  Dr.  Peet 
was  then  the  Junior  house  surgeon ;  that  the 
records  were  In  Dr.  Feet's  handwriting  from 
June  ISth  to  August  ISth ;  tliat  Dr.  Peet  was 
at  Philadelphia,  at  the  time  of  the  trial.  The 
question  was  then  asked: 

"How  are  these  records  made  up;  what  Is 
the  custom  and  rule  of  the  hospital  with  ref- 
erence to  the  making  up  of  the  records.  Doc- 
tor?" A.  "The  man  who  has  charge  of  writing 
the  names  on  the  case  is  supposed  to  make  notes 
on  that  case  every  three  days,  that  is,  the  im- 
portant things  that  have  happened  in  the  case, 
every  three  days  and  oftener  if  necessary." 

The  question  is  then  asked: 

"And  then  those  notes  are  incorporated  into 
the  hospital  record?"  A.  "Tes,  sir."  Q.  "Are 
those  notes  which  he  makes  every  three  days  in 
the  usual  course  of  bis  duty  based  upon  his  own 
observation  or  upon  the  observation  of  himself 
and  others?" 

The  witness:  "I  served  three  months  as  senior 
man  on  the  nose  and  throat  service,  and  I  had 
to  make  records  every  three  days.  I  served 
nearly  three  months  as  house  physician,  and  I 
had  to  make  notes  every  three  days  on  every 
patient" 

The  Court:   "Is  your  answer  complete?" 

Witness:  "No.  I  said  that  you  made  th« 
notes  from  your  own  observation  and  the  ob- 
servation of  your  visiting  man  on  the  rounds, 
and  I  said  that  was  my  experience,  and  my  ex- 
perience is  the  custom  of  the  hospital ;  that  is,  it 
IS  the  custom  there  for  every  man  to  do  the 
same  thing." 
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The  record  was  then  offered.  It  was  ruled 
ont,  and  defendant's  exception  noted. 

This  record  was  offered  for  the  purpose  of 
showing  nnmly  behavior  on  the  part  of  the 
plaintiff  and  his  disobedience  of  the  orders 
of  the  sfargeons  and  nurses  as  to  keeping 
quiet  and  refraining  from  movements  which 
woold  be  likely  to  Interfere  with  the  proper 
adjustment  and  knitting  together  of  the  frac- 
tured bone.  It  also  appears  In  evidence  that 
some.  If  not  all,  of  those  who  reported  the 
plaintiff's  condition  and  actions  from  time  to 
time  were  called  as  witnesses  at  the  trial, 
aud  that  therefore,  as  the  plaintiff  Claims, 
the  exclusion  of  the  record  did  not  In  effect 
derive  the  defendant  of  any  useful  or  im- 
portant testimony. 

The  objections  of  the  plaintiff  to  the  ad- 
mission of  the  record  made  by  Dr.  Peet,  as 
set  forth  in  Ida  brief,  are:  (1)  That  there  Is 
nothing  in  the  case  to  show  that  such  record 
is  required  by  law  or  ordinance;  (2)  that 
there  is  nothing  to  show  that  It  was  the  duty 
of  any  particular  person  to  keep  such  record; 
(3)  that  it  was  not  a  public  record,  but  some- 
thing that  was  kept  simply  for  the  conven- 
Imce  and  assistance  of  attending  doctors  and 
nnraes;  (4)  that  the  recording  was  not  con- 
temporaneous with  the  happening  of  the 
events  recorded;  (5)  that  some  of  the  events 
recorded  were  not  within  the  personal  knowl- 
edge of  the  person  recording  them ;  and 
(8)  that  facts  reported  by  others  to  Dr.  Feet 
and  by  him  recorded  were  capable  of  proof 
by  those  who  reported  them,  and  who  were, 
or  ml^t  have  been,  called  as  witnesses  on 
behalf  of  the  defendant  It  appears  from 
the  evidence  that  some  of  the  facts  recorded 
by  Dr.  Peet  were  not  within  hia  personal 
knowledge,  and  the  plaintiff  claims  that,  it 
being  impossible  to  separate  the  facts  therein 
due  to  such  personal  knowledge  from  those 
received  by  reports  from  others,  the  record 
as  a  whole  must  be  excluded. 

Upon  the  question  of  knowledge  on  the 
part  of  the  witness.  It  is  said  in  section  657 
of  Wigmore  on  Evidence: 

"Knowledge  must  be  founded  on  personal  o1>- 
■ervation  by  the  senses,  not  on  hearsay.  The 
first  corollary  from  the  general  principle  of 
knowledge  la  that  what  the  witness  represents 
as  his  knowledge  must  be  an  impression  derived 
from  the  eaeroite  of  kit  own  ien§e§,  not  from 
the  reports  of  others;  in  other  worcte,  must  be 
founded  on  personal  observation.  This  general 
rule,  to  which  contrary  instances  can  be  only 
casoal  exceptions,  has  long  been  recognized  as 
fandamentail.  Upon  this  principle,  the  testi- 
mony of  one  claiming  to  have  knowledge  has 
eimatantly  been  rejected,  when  it  appeared  that 
be  had  lacked  personal  observation." 

Among  the  exceptional  cases  .under  this 
principle  when  knowledge  founded  on  hear- 
say may  suffice  is  that  of  testimony  of  deceas- 
ed or  absent  persons  under  the  hearsay  ex- 
ception. Upon  this,  Mr.  Wigmore  says,  in 
section  670: 

Tinder  the  exceptions  to  the  hearsay  rule  the 
testimony  of  the  witness  deceased  or  absent 
moMt  equally  be  based  on  personal  obserration." 


And  in  section  1424: 

The  hearsay  rule  is  merely  an  additional  test 
or  safeguard  to  be  applied  to  testimonial  evi- 
dence otherwise  admissible.  The  admission  of 
hearsay  statements  by  way  of  exception  to  the 
rule  therefore  presupposes  that  the  aasertor  pos» 
sessed  the  qualifications  of  a  witness  in  regard 
to  knowledge  and  the  like.  These  qualifications 
are  fundamental,  as  rules  of  relevancy,  and  can 
never  be  dispensed  with.  Thus  these  extrajudi- 
cial statements  may  be  inadmissible  because  of 
their  failure  to  fulfill  the  ordinary  rules  about 
qualifications,  even  though  they  meet  the  re- 
quirements of  a  hearsay  exception." 

"Personal  knowledge  of  entrant;  entries  by 
bookkeeper,  .etCj,  on  report  of  salesman,  team- 
ster, etc  (1)  There  can  be  no  doubt  that  the 
general  principle  of  testimonial  evidence  (ante, 
section  657)  should  apply  here  as  elsewhere, 
namely,  that  the  person  whose  statement  is  re- 
ceived as  testimony  should  speak  from  personal 
observation  or  knowledge.  This  principle  has 
often  been  invoked  in  excluding  entries  made  by 
persons  who  had  no  personal  knowledge  of  the 
supposed  facts  recorded.    •    •    • 

"The  use  of  a  party's  entries,  like  that  of  all 
the  hearsay^  exceptions,  must  be  subject  to  the 
ordinary  principles  of  testimonial  qualifications. 
Ante,  section  1424.  When  the  party  is  the  en- 
trant, then  he  must  have  the  elementary  quali- 
fication, the  personal  knowledge  of  the  trans- 
action recorded.  Ante,  section  657."  Id.  i 
1530. 

The  admission  of  such  records  is  discussed 
in  Deianey  v.  Pramingham  Gas,  etc..  Power 
Co.,  202  Mass.  359,  at  page  366,  88  N.  El.  773, 
at  page  776,  the  court  said: 

"So  far  as  respects  the  admiscubilitv  of  the 
records  of  the  Carney  Hospital  under  St.  1905, 
c.  330,  the  same  rule  applies  because  these  rec- 
ords also  were  made  before  it  was  passed.  Th« 
defendant  insists,  however,  that  the  records  of 
this  hospital  are  admissible  under  the  common 
law.  While  it  is  true  that  the  records  were  not 
made  in  accordance  with  a  requirement  of  law, 
and  therefore  were  not  legal  records  within  the 
meaning  of  the  rule  that  legal  records  or  copies 
thereof  are  generally  admissible,  still  it  appears 
that  they  were  made  in  the  usual  course  of  busi- , 
ness  by  a  person  in  the  discharge  of  a  duty,  who ' 
appears  not  only  as  the  maker  of  them,  but  as 
their  custodian.  If  she  had  died  and  her  hand- 
writing bad  been  proved,  in  the  absence  of  any 
other  testimony  as  to  the  manner  in  which  they 
were  made  up,  they  wonld  have  been  admissible. 
As  in  the  case  of  Townsend  v.  Peppereli,  99 
Mass.  40,  it  would  have  been  assumed  that  the 
records  were  of  facts  known  to  her.  The  rule 
applicable  to  such  records  ordinarily  is  that  the 
entries  must  be  made  by  a  person  having  per- 
sonal knowledge  of  the  truthfulness  of  the  state- 
ments. This  test  has  been  appHed  by  this  court 
in  the  case  of  shop  books  offered  to  prove  de- 
livery of  goods,  and  it  has  been  held  that  where 
the  clerk  who  made  the  entries  had  no  knowl- 
edge of  the  facts,  the  entries  are  not  admissible, 
although  the  clerk  testified  that  he  correctly  put 
down  the  information  he  received  from  the  per- 
son by  whom  the  delivery  was  said  to  be  made. 
*  *  *  It  is  true  that  this  rule  has  not  been 
applied  with  the  same  strictness  to  other  mem- 
oranda. But  in  substance  the  general  principle 
is  the  same.  In  the  leading  case  of  Welsh  v. 
Barrett,  15  Mass.  380,  386,  in  which  a  bank's 
messenger's  memorandum  of  a  demand  and  no- 
tice made  by  him  in  the  course  of  his  duty  was 
admitted  upon  proof  of  his  handwriting,  he  be- 
ing dead,  the  principle  was  stated  in  these  words: 
'What  a  man  has  said  when  not  under  oath 
may  not,  in  general,  be  given  in  evidence  when 
he  is  dead,  because  his  words  may  be  miscon- 
strued and  misrecoUected,  as  well  as  because  it 
cannot  be  known  that  he  was  under  any  strong 
motive  to  declare  the  truth.    Yet  there  are  well- 
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known  ezcet>tions  to  this  rule,  as  in  qnestions 
concerning  pedigree.  But  what  a  man  has  actu- 
allj  done  and  committed  to  writing,  when  under 
obligation  to  do  the  act,  it  being  in  the  course  of 
the  bosiness  he  has  undertaken,  and  be  being 
dead,  there  seems  to  be  no  danger  in  submitting 
to  tie  consideration  of  the  jury.'  And  the  rule 
has  been  adhered  to  quite  generally  except 
where  in  the  course  of  the  business  the  clerk 
making  the  entry  receives  his  information  ei- 
ther orally  or  in  writing  ifrom  various  persons 
whom  he  cannot  expect  to  remember,  and  whom 
it  will  be  impracticable  to  call.  To  apply  the 
rale  in  such  a  case,  and  to  require  the  evidence 
of  every  person  in  the  long  line  of  persons  who 
have  had  anything  to  do  with  the  transaction  re- 
corded, would  be  practically  impossible,  and  so 
as  a  practical  necessity  the  record  is  admitted 
upon  the  oath  of  the  recorder,  if  alive,  or  upon 
proof  of  handwriting  if  he  be  dead.  It  is  prob- 
able that  this  exception  has  been  carried  farther 
elsewhere  than  in  this  state.  For  a  general  dis- 
cussion of  the  subject,  see  Wigmore  on  Evi- 
dence, I  1530,  and  cases  cited  in  the  notes.  In 
our  own  state  this  exception  seems  to  have  been 
recognized  in  Briggs  v.  Rafterty,  14  Gray 
(Mass.)  625;  Adams  v.  CouUiard,  102  Mass. 
167. 

"In  the  present  case  the  records  were  produc- 
ed by  the  witness  Gabagan.  It  appeared  that 
the  records  were  made  by  her,  and  that  she  was 
the  proper  custodian  of  them.  But  it  further 
appeared  that  she  never  had  any  personal 
knowledge  of  the  facts  stated  therein ;  that  she 
received  slips  of  paper  from  Dr.  Painter,  the 
physician,  and  copied  them  into  the  record; 
and  that  was  all  she  knew  about  them.  The 
record  was  oCfered  as  evidence  to  show  that  the 
statements  therein  made  were  true.  As  hand- 
ed to  the  witness  by  the  physician,  they  were 
simply  statements  of  the  physician  as  to  what 
the  patient  had  said  to  him,  or  as  to  the  diag- 
nosis made  by  the  physician.  The  records  were 
comparatively,  recent.  It  was  not  shown  that 
the  physician  was  not  living  and  within  the  ju- 
risdiction of  the  court.  No  necessity  was  shown, 
therefore,  for  the  introduction  of  this  hearsay 
testimony.  For  aught  that  appeared  there  was 
better  evidence.  Under  these  circumstances  the 
reason  upon  which  the  general  rule  was  baaed, 
.  namely,  that  the  record  should  be  a  record  of 
facts  of  which  the  writer  bad  personal  knowl- 
edge, should  be  applied.  The  case  is  not  with- 
in the  above-mentioned  exception  to  the  gen- 
eral rule." 

The  case  at  bar  differs  from  the  case  last 
dted  in  that  here  the  entrant  was  shown  to 
be  outside  the  Jurisdiction  of  the  court  It 
appears,  however,  that  the  testimony  of  those 
from  whom  the  entrant  received  the  informa- 
tion which  he  wrote  down  was  available,  and 
that  many.  If  not  all,  of  said  i>ersons  were 
called  and  testified.  The  defendant  was 
therefore  able  to  get  the  testimony  of  the 
original  witnesses. 

The  majority  opinion  saya: 

"We  do  not  think  that  the  plaintiffs  claim 
in  this  regard  is  well  founded.  The  exclusion  of 
the  record  deprived  the  defendant  of  its  force 
as  corroborative  of  the  testimony  of  Uie  oth- 
er witnesses,  the  record  having  been  made  long 
prior  to  the  suit  and  without  any  reference  to 
the  plaintiff's  claim." 

The  defendant  had  the  testimony  of  the 
declarants,  which  was  the  best  evidence,  and 
It  Is  not  entitled  to  corroborate  the  testimony 
of  said  vFltnesses  by  showing  that  they  had, 
when  not  nnder  oath,  made  the  same  state- 
ments as  when  under  oath.  After  a  witness 
bad  testified,  I  do  not  think  that  another 


witness  would  be  permitted  to  corroborate  his 
teslimony  by  saying  that  the  witness  had 
previously  made  the  same  statement  to  Um. 
Further,  the  Judge,  on  the  evidence  submit- 
ted preparatory  to  the  offer  of  the  record 
kept  by  the  Junior  house  surgeon,  may  prop- 
erly have  found  that  the  record  was  Imper- 
fect or  not  properly  kept  Upon  such  a  find- 
ing it  would  be  properly  excluded.  In  my 
opinion  there  was  no  error  In  the  exclusion 
of  the  record  offered. 

The  defendant  alleges  error  In  the  charge 
to  the  Jury  with"  reference  to  the  conduct  of 
the  plaintiff  in  the  hospitaL  The  defendant 
requested  the  court  to  charge  the  Jury  upon 
this  point  as  follows: 

"If  defendant  is  liable  in  this  case  it  is  only 
for  the  natural  consequences  resulting  from 
the  collision.  If  the  plaintiff  unreasonably  dis- 
obeyed the  orders  of  the  physicians  or  nurses 
in  the  hospital  with  regard  to  keeping  quiet, 
and  this  failure  produced  more  serious  injury 
than  would  otherwise  have  resulted  from  the 
accident,  the  defendant  is  not  responsible  to 
the  plaintiff  for  this  aggravation  of  his  inju- 
ries. 

This  request  was  refused,  the  court  charg- 
ing the  Jury  as  follows:     - 

"Now  the  first  thing  in  that  connection,  and 
to  my  mind  one  of  the  most  important  things 
for  you  to  decide,  is,  is  it  established  as  an 
affirmative  fact  that  the  plaintiff's  acts  have 
caused  an  aggravation  of  the  injury?  I  instruct 
you  that,  unless  you  find  on  the  evidence  as  an 
affirmative  fact  that  the  plaintiff  by  his  acts  has 
caused  such  aggravation  of  the  injury,  then  you 
are  to  dismiss  this  claim  from  your  considera- 
tion. It  is  not  enough  to  decide  that  the  plain- 
tiff may  have  aggravated  his  condition ;  that 
would  be  pretty  nearly  the  same  as  saying  that 
the  plaintiff's  acts  may  not  have  aggravated  his 
condition.  It  iias  got  to  be  more  than  that; 
you  have  got  to  find  as  an  affirmative  fact, 
before  you  make  this  allowance,  that  he  did  ag- 
f  ravate  his  condition  by  his  own  act  The  sub- 
ject is  one  that  I  have  not  found  easy  to  find 
definite  authority  on  to  satisfy  my  own  mind  in 
the   time   allowed   during  this   trial,  but  I   am 

ring  to  give  my  construction  of  the  law  on  it. 
will  put  it  in  three  paragraphs,  so  that  if 
you  wish  to  except  to  the  reading  of  any, 
just  note  your  exception. 

"First.  The  plaintiff's  acts,  to  have  the  effect 
of  striking  from  your  consideration  any  conse- 
quences of  the  injury,  must  have  been  volunta- 
rily and  knowingly  performed,  and  performed 
with  the  knowledge  or  means  of  knowledge  that 
such  acts  would  necessarily  or  probably  do  him 
material  harm. 

"Second.  If  the  plaintiff  did  voluntarily  and 
Icnowiugly,  and  with  the  knowledge  that  such 
acts  would  necessarily  or  probably  do  him  ma- 
terial Iiarm,  commit  acts  which  materially  ag- 
gravated the  effects  of  his  injury,  he  canuot  re- 
cover for  the  aggravation  to  his  injuries  so 
caused  by  his  own  act ;  but  this  does  pot  affect 
defendant's  liability  for  damages  caused  by  its 
wrongful  act,  and  for  the  necessary  and  prox- 
imate consequences  of  that  act  of  the  defendant. 

"Third.  If  the  plaintiff's  injury  was  aggra- 
vated by  restlessness  or  acts  done  by  him  whictt 
were  merely  the  necessary  or  proximate  conse- 
quences of  the  original  injuir,  you  will  not  be- 
cause of  such  aggravation,  lessen  the  damages 
required  to  compensate  for  the  injury  done  him, 
but  will  consider  the  results  of  such  aggrava- 
tion as  a  part  of  the  results  of  the  original  in- 
jury. If  It  is  involuntary,  if  it  is  due  to  rest- 
lessness, or  any  other  act  beyond  the  control 
of  the  plaintiff,  or  done  without  consciousnes* 
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that  it  mnst  or  probably  would  hurt  him,  then  It 
b  to  be  disregarded." 

The  only  criticism  of  tbls  instruction  by 
the  majority  opinion  is  of  the  words: 

"Now  the  first  thing  in  that  connection,  and 
to  my  mind  one  of  the  most  important  tbinss  for 
yon  to  decide,  is,  is  it  established  as  an  affirma- 
tive fact  that  the  plaintiffs  acts  have  caused  an 
aggravation  of  the  injury?  I  instruct  you  that, 
unless  you  find  on  the  evidence  as  an  affirma- 
tive fact  that  the  plaintiff  by  his  acts  has  caus- 
ed such  injury,  then  you  are  to  dismiss  this 
claim  from  your  consideration." 

And  later: 

"You  have  got  to  find  as  an  affirmative  fact 
before  yon  make  this  allowance  that  he  did  ag- 
gravate his  condition  by  his  own  act." 

The  majority  opinion  says: 

"We  think  that  the  use  of  this  language  was 
unfortunate  for  the  reason  that  the  Jury  might 
naturally,  and  would  be  likely,  to  understand 
therefrom  that,  without  some  positive  proof  that 
the  rebellious  acts  of  the  plaintiff  caused  the 
failure  to  obtain  the  best  result,  they  were  to 
diamisa  that  subject  from  their  consideration. 
The  word  'affirmative,'  as  used  in  that  portion 
of  the  charge  before  referred  to,  describes  some- 
thinf;  positive,  something  declaratory  of  what 
actually  exists,  something  that  Is  a  fact." 

The  word  is  defined  in  Webster's  New  In- 
ternational Dictionary — 
"2.  That  affirms;  asserting  that  the  fact  is 
so;  declaratonr  of  what  exists;  answering 
'yes'  to  a  question — opposed  to  negative;  as  an 
mfirmative  answer  or  vote." 

The  opinion  then  says: 

"The  testimony  of  the  physicians  and  snr^ 
geons  is  simply  an  expression  of  their  opin- 
ion. This  opinion  is  based:  First,  upon  the 
absence  of  other  conditions  which  would  mil- 
itate against  a  good  recovery;  and,  second,  up- 
on the  probable  effect  of  the  movements  and  be- 
havior of  the  plaintiff.  From  the  very  nature  of 
tliingB  it  could  not  be  a  matter  of  positive  proof, 
but  only  a  matter  of  opinion.  It  was  something, 
however^  which  was  proper  for  the  jury  to  con- 
rider.  It  was  proper  for  them  to  consider  it  in 
determining  whether  or  not  the  failure  to  obtain 
the  beat  result  was  to  some  extent  due  to  the 
unwarranted  behavior  of  the  plaintiff  himself." 

While  It  is  true  that  the  testimony  of  the 
physicians  and  surgeons  is  an  expression  of 
their  opinion,  such  testimony  must  be  based 
upon  facts  sufficient  to  Justify  such  opinion, 
to  order  to  affirmatively  establish  that  which 
8ocb  opinion  asserts  to  be  true.  "The  absence 
of  other  conditions  which  would  militate 
against  a  good  recovery"  would  be  a  fact 
which,  taken  in  connection  with  movements 
and  beliavior  of  the  plaintUT  shown  by  the 
evidence^  would  furnish  a  basis  for  an  opin- 
ion l)y  the  physicians  as  to  the  probable  effect 
of  such  movements  and  behavior  of  the  plain- 
titt.    The  majority  opinion  says: 

"From  the  nature  of  things  it  could  not  be  a 
matter  of  positive  proof  but  only  a  matter  of 
opinion." 

While  the  testimony  of  the  physician  would 
consist  in  the  statement  of  his  opinion,  in- 
dading  the  grounds  thereof,  what  is  to  be 
established  as  the  result  of  the  proof  is  not 
an  opinion  l>at  a  fact  As  the  majority  opin- 
ion says: 

"The  word  'affirmative,'  as  used  in  that  por- 
tion of  the  charge  before  referred  to,  describes 


something    positive,    something   declaratory   of 
what  actually  exists,  something  that  is  a  fact." 

That  is  an  admirable  definition  of  the 
word  as  used  in  the  instruction,  and  its  use 
was  entirely  proper.  The  Judge  did  not  err 
in  this  Instruction.  The  foregoing  discussion 
Involves  exceptions  11, 18, 19,  and  20. 

The  defendant  also  excepted  to  the  follow- 
ing portion  of  the  charge  of  the  conrt: 

"The  case  that  I  want  to  cite  from  is  An- 
gell  V.  Lewis:  And  there  the  plaintiff's  wife 
was  driving  a  buggy  between  Fruit  Hill  and 
Centerdale.  The  findings  of  the  court  and  Jury 
showed  that  she  kept  to  her  right,  did  not  get 
beyond  the  middle;  that  two  wagons  came 
to  meet  her,  came  towards  her;  the  first  one 
continued  to  keep  to  its  right  and  went  by  safe- 
ly. The  defendant  was  in  the  second,  and  as  he 
came  near  the  plaintiff's  buggy  he  swung  to  the 
left  to  pass  the  wagon  in  front  of  him,  and  in  so 
doing  smashed  into  the  plaintiff's  buggy,  and  it 
was  found  and  declared  that  Mrs.  Angell,  who 
was  driving,  could  not  reasonably  do  anything 
to  prevent  the  accident.  On  that  state  of  affairs 
the  court  used  expressions  that  would  be  ap- 
plicable to  this  case  if  this  case  happened  on  the 
supposition  that  I  have  named.  And  the  case  I 
think  is  pertinent  in  other  respects.  The  evi- 
dence shows  that  the  plaintiff's  wife  complied 
with  this  requirement  on  meeting  the  two  teams, 
and  that  she  was  in  the  act  of  passing  them 
safely  when  the  defendant  suddenly  pulled  his 
team  to  the  left  and  collided  with  hers.  In 
thus  taking  the  wrong  side  of  the  road  the  de- 
fendant took  the  risk  of  the  consequences  which 
might  arise  from  his  inability  to  get  out  of  the 
way  of  another  team  approaching  on  the  rl^ht 
side  of  the  road,  and  is  responsible  for  injuries 
sustained  by  the  latter  while  exercising  ordinary 
care.  In  other  words,  one  who  violates  the 
law  of  the  road  by  driving  on  the  wrong  side  as- 
sumes the  risk  of  such  an  experiment,  and  is  re- 
quired to  use  greater  care  than  if  he  had  kept 
on  the  right  side  of  the  road,  and  if  a  colli- 
sion took  place  in  such  circumstances  the  pre- 
sumption 18  against  the  party  who  is  on  the 
wrong  side — and  this:  In  another  case  cited  by 
the  Rhode  Island  court  these  words  are  used: 
'It  Is  legal  negligence  in  any  one  to  occupy  the 
half  of  the  way  appropriated  by  law  to  others 
having  occasion  to  use  it  in  traveling  with  teams 
and  carriages,  and  he  is  chargeable  for  any  in- 
Jury  flowing  exclusively  from  that  cause.  The 
plaintiffs  wife  had  the  right  to  presume  that 
the  driver  of  any  team  coming  in  the  oppo- 
site direction  would  duly  observe  the  law  of  the 
road  as  she  herself  was  doing,  and  hence  she  was 
not  called  upon  to  exercise  that  degree  of  care 
which  devolved  upon  the  defendant  when  taking 
the  wrong  side  of  the  road.' 

"Now  you  will  remember  the  circumstances  of 
the  case  in  which  that  language  was  used.  That 
was  used  with  reference  to  the  facts,  then  be- 
fore the  court,  that  the  plaintiff's  wife,  Mrs. 
Angell,  was  on  and  had  kept  on  her  side  of  the 
road  and  the  collision  was  caused  because  the 
defendant  left  his  right,  drove  over  on  his  left 
and  smashed  into  the  plaintiffs  buggy ;  and  it 
is  to  be  remembered  in  considering  the  opinion 
there,  the  words  of  the  opinion,  that  the  opin- 
ion was  used  with  reference  to  that  state  of 
facts." 

The  case  of  Angell  v.  Lewis,  20  R.  I.  391, 
39  AU.  521,  78  Am.  St  Rep.  881,  has  never 
been  overruled,  doubted,  or  distinguished  in 
any  way  to  diminish  its  authority.  The  doc- 
trine therein  laid  down  that  one  who  violates 
the  law  of  the  road  by  driving  on  the  wrong 
side  assumes  the  risk  of  such  experiment  and 
is  required  to  use  greater  care  than  if  he  had 
kept  on  the  right  side  of  the  road,  and  if  a 
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colllidon  took  place  In  sacb  drcnmstances  the 
presnmptlon  is  against  the  party  who  Is  on 
the  wrong  side  of  the  road,  and  that  quoted 
from  the  case  therein  cited,  "It  Is  legal  neg- 
ligence In  any  one  to  occupy  the  half  of  the 
way  appropriated  hy  law  to  others  having 
occasion  to  use  It  in  trayellng  with  teams  and 
carriages,  and  he  is  chargeable  for  any  In- 
Jury  flowing  exclusively  from  that  cause," 
have  been  consistently  followed  lu  this  stat& 

Angell  V.  Lewis  was  cited  In  Winter  v.  Har- 
ris, 23  R.  I.  47,  49  AtL  398,  S4  L.  B.  A.  043, 
In  which)  case  the  court  says: 

"The  plaintiff  showed  no  sufficient  cause  or  ex- 
cuse for  being  on  the  wrong  side  of  the  road  at 
the  time  of  the  accident,  and  the  injaries  she 
complained  of  were  attributable  maizUy,  if  not 
wholly,  to  her  own  failure  to  exercise  due  care ; 
hence,  under  the  circumstances  of  this  case,  we 
find  no  error  in  the  charge  of  the  justice^  to 
which  exception  was  talien." 

Also  in  Pick  y.  Thurston,  2S  B.  L  80,  S4 
Atl.  600,  where  the  court  said: 

"As  the  plaintiff  in  the  case  at  l>ar  was  vio- 
lating the  'law  of  the  road,'  she  must  show  some 
sufficient  cause  or  excuse  for  being  on  the  wrong 
side  to  enable  her  to  attribute  negligence  to  the 
defendant." 

Many  cases  In  other  Jurisdictions  are  in 
accord. 

In  Brember  y.  Jones  (1893)  67  N.  H.  874,  80 
Atl.  411,  26  li.  K.  A.  408,  the  court  says: 

"Ordinarily,  if  one  traveler,  in  meeting  anoth- 
er, be  found  upon  the  half  of  the  way  appoint- 
ed to  him  by  the  statute,  traveling  with  ordi- 
nary care  and  prudence,  and  he  sustain  an  in- 
jury by  a  collision  with  the  vehicle  of  another, 
who  is  upon  that  part  of  the  way  to  which  he 
has  not  the  statutory  right,  the  individual  who 
has  thus  sustained  the  injury  may  have  redress 
by  action  against  him  who  wag  thus  on  the 
part  of  the  way  to  which  the  statute  did  not  give 
him  the  right  The  traveler  who  thus  travels 
prudently  and  carefully  upon  the  half  of  the  way 
assigned  to  him  will  ordinarily  pass'  at  the  haz- 
ard and  risk  of  him  who  trenches  upon  his 
rights  in  the  manner  already  stated.  *  *  • 
It  is  legal  negligence  in  any  one  thus  to  occupy 
the  half  of  the  way  appropriated  by  law  to 
others  having  occasion  to  use  it  in  traveling 
with  teams  and  carriages,  and  he  is  chargeable 
for  any  injury  flowing  exclusively  from  that 
cause." 

In  Riepe  y.  Mting  (1893)  89  Iowa,  82,  56 
N.  W.  285,  26  L.  R.  A.  769,  48  Am.  St  Rep. 
356,  the  court  said: 

"The  general  rule  seems  to  be  that,  where  a 
collision  occurs  between  the  horse  or  vehicle  of 
a  person  on  the  wrong  side  of  the  road  and  that 
of  a  person  coming  towards  him,  the  presump- 
tion 18  that  it  was  caused  by  the  negligence  of 
the  person  who  was  on  the  wrong  side  of  the 
road,  but  that  his  presence  on  that  side  may  be 
explained  and  justified.  2  Shearm.  &  Redf.  Neg. 
f  650;  ElUott,  Roads  aud  Streets  (3d  Ed.)  | 
1082." 

In  Foote  y.  American  Product  C!o.  (1900) 
195  Pa.  190,  45  Ati.  934,  49  h.  R.  A.  764,  78 
Am.  St  Rep.  806,  the  court  said: 

"In  passing  north  along  the  east  side  of  Sev- 
enteenth street,  the  boy  was  where  be  had  a 
right  to  be  and  where,  if  traveling  on  the  street 
in  that  direction,  the  law  of  the  road,  as  well 
as  the  cit7  ordinance,  required  him  to  be.  When 
the  collision  occurred  the  driver  was  turning  his 
wagon  around  the  southeast  corner  of  Spruce 
and  Seventeenth  streets,  and  the  plaintiffs  claim 
that  it  was  with  the  intention  of  going  south 


on  the  east  side  of  the  street.  When  no  one  was 
approaching  with  a  desire  to  pass  him  with  a  ve- 
hicle, the  driver  had  the  right  to  use  any  part 
of  the  street,  not  occupied  by  another ;  yet  when 
he  turned  abruptly  on  Seventeenth  street  in 
the  manner  shown  by  the  testimony,  he  was  tak- 
ing the  chance  of  a  collision  with  other  travelers 
going  north  on  that  street,  whose  rights  at  that 
place  were  superior  to  his." 

In  Louis  Perlsteln  v.  American  Express  Co., 
177  Mass.  630,  59  N.  E.  194,  52  U  B.  A.  959, 
the  court,  Knowlton,  J.,  said: 

"The  plaintiff  introduced  testimony  that  he 
himself  was  driving  on  the  right-hand  side  of 
Harrison  avenue,  close  to  the  sidewalk,  and  it 
tended  to  show  that  he  was  in  the  exercise  of 
due  care.  The  driver  of  the  other  team  was 
driving  'very  fast'  in  the  opposite  direction,  and 
collided  with  the  plaintiff.  I^Ib  was  evidence 
that  be  was  acting  in  violation  of  the  statute, 
which  requires  persons  meeting  each  other  as 
these  persons  were  to  drive  'to  the  right  of  the 
middle  of  the  traveled  part*  of  the  road,  and 
unexplained  it  indicated  negligence.  Reynolds 
V.  Hanrahan,  100  Mass.  313;  Toung  v.  South 
Boston  Ice  Co.,  150  Mass.  527  [23  N.  E.  3261 ; 
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Randolph  y.  O^Riordon,  155  Mass.  331  [29 
E.  583]." 

"One  Who  violates  the  law  of  the  road  by  driv- 
ing on  the  wrong  side  of  the  way  assumes  the 
risk  of  all  such  experiments,  and  must  use  great- 
er care  than  if  he  keeps  upon  the  right  side  of 
the  road.  If  a  collision  takes  place,  the  pre- 
sumption is  generally  against  the  party  on  the 
wrong  side."    Elliott,  Roads  and  Streets,  1 1082. 

In  the  charge  It  does  not  clearly  appear 
whether  the  judge  read  from  Angell  v.  Lewis 
or  not  In  his  statement  of  the  tacts,  he  does 
not  follow  the  language  literally,  while  he 
does  so  in  substance.  The  Instructions  In 
matters  of  law  are  given  as  In  the  report  of 
said  case.  I  see  no  reason  for  criticism  In 
his  use  of  said  case  in  the  charge,  and  in  my 
opinion  there  was  no  error  in  such  use.  As 
to  the  suggestion  in  the  majority  opinion 
that  the  language  of  Angell  v.  Lewis  must  be 
considered  in  connection  with  the  facts  of 
that  case  In  order  to  get  at  its  Intended  mean- 
ing, the  case  is  not  peculiar  in  that  regard. 
No  two  cases  are  exactly  alike  in  all  their 
circumstances.  The  fact,  however,  that  the 
collision  In  that  case  occurred  between  5  and 
6  o'clock  p.  m.  on  January  3,  1897,  while 
that  in  this  case  occurred  about  6  o'clock  In 
the  afternoon  on  June  14,  1912,  or  the  fact 
that  in  that  case  the  defendant  admitted  that 
when  he  pulled  out  to  pass  the  teams  ahead 
of  him  he  was  not  thinking  that  some  one 
might  be  coming  towards  him  on  the  other 
side  of  the  road,  while  In  this  case  the  de- 
fendant's servant  sounded  his  horn,  shifted 
his  speed  from  first  to  second,  and  start- 
ed to  pass  on  the  left  of  the  wagon  In 
front  of  him,  and  while  thus  attempting  to 
pass  the  team  In  front  a  collision  took  place 
between  the  truck  and  the  plaintiff  who  was 
riding  a  bicycle  In  the  opposite  direction,  con- 
stitute such  differences  in  the  facts  of  the 
two  cases  as  render  the  law  of  the  former 
case  inapplicable  to  the  case  at  bar. 

The  law  of  the  road  is  now  given  In  Gen. 
Laws,  1909,  sections  1  and  2,  as  follows: 

"Section  1.  Every  person  traveling  with  any 
carriage  or  other  vehicle,  who  shall  meet  any 
other  person  so  traveling  on  any  highway  or 
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bridge,  shall  seasonably  drivs  Ms  carriage  or 
Tchidft  to  the  right  of  the  center  of  the  traveled 
part  of  the  road,  so  as  to  enable  such  person 
to  pass  with  his  carriage  or  vehicle  without 
interference  or  intermption.  Every  person  trav- 
eling with  any  carriage  or  other  vehicle  who 
shall  overtake  any  other  i>erson  so  traveling  on 
uy  highway  or  bridge  shall  pass  on  the  left 
dde  thereof,  and  the  person  so  overtaken  shall 
IS  soon  as  practicable  drive  to  the  right  so  as  to 
allow  free  passage  on  the  left. 

"Sec  2.  Every  person  who  shall  willfully  vio- 
late the  provisions  of  the  preceding  section  shall 
be  fined  five  dollars,  and  shall  be  liable  for 
all  damages  sustained  in  consequence  of  any 
neglect  to  comply  with  said  provisions." 

Marsh  T.  Boyden,  33  R.  L  519,  82  AU.  393, 
40  L.  R.  A  (N.  SO  582,  cited  in  the  majority 
opinion.  Is  not  in  point.  In  that  case,  at  pag^ 
!^  of  33  R.  I.,  at  page  395  of  82  AtL  (40  I<. 
R.  A  [N.  S.]  682),  the  court  said: 

"If  the  rule  of  the  road  had  any  application 
at  all  it  must  have  been  with  reference  to  the 
street  car  or  the  people  thereon,  but  the  plain- 
tiff at  the  time  of  the  accident  had  ceased  to  be 
a  passenger  on  the  car,  and  there  was  no  inter- 
ference with  the  car  or  collision  in  which  it 
and  the  automobile  of  the  defendant  were  in- 
volved. The  plaintiff  was  not  injured  in  con- 
wqnenoe  of  the  neglect  of  any  duty  which  the 
defendant  owed  to  the  car  or  its  occnpants.  Of 
course  the  defendant  was  bound  to  take  notice  of 
the  fact  that  a  street  car  had  stopped  to  allow 
paaswigers  to  alight  and  to  so  conduct  his  ▼•- 
hide  as  not  to  run  down  persons  who  had  so 
alighted,  but  that  is  not  a  duty  imposed  by 
the  statutes  hereinbefore  referred  to  as  pre- 
scribing the  rule  of  the  road." 

This  language  precedes  that  quoted  tn  the 
majority  opinion. 

The  foregoing  discnssion  InToIves  excep- 
tions 13,  14,  15,  16,  17. 

All  of  defendant's  ezceptlona  shonld  be 
orermled,  and  the  case  should  be  remitted  to 
the  snperior  court  for  the  entry  of  Judgment 
for  the  plalntUt  upon  the  rerdict 

SWianTLAND,  X,  concon  In  opinion  of 
JOHNSON,  a  J. 


(HB.  I.  EO 

QUINN  T.  HALL  et  al.    (No.  278.) 

(Supreme  Court  of  Rhode  Island.    July  7, 
1014.) 

1.  Bquirr  (I  467*)— Biu.  or  Rbtibw— Right 
to  i'lij:— Parties. 

A  strict  bill  of  review  can  l>e  filed  only  by 
a  party  to  the  original  cause  or  by  one  in  priv- 
ity with  such  party;  other  persons  ag!;neved 
by  the  decree  sought  to  be  reviewed  being  re- 
quired to  proceed  by  original  bill  in  the  nature 
of  a  biU  ot  review. 

Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
i  1099 ;    Dec.  Dig.  i  457. •] 

2.  EqiHTT  (I  442*)— Biix  in  thk  Natdbe  of 
A  Bill  of  Rktibw— Rights  of  Thibd  Peb- 
■ons— Filing. 

Where,  after  the  death  of  the  life  bene- 
ficiary of  a  trust,  her  heirs,  without  notice  to 
complainant,  who  was  her  husband,  obtained  a 
decree  terminatiiig  the  trust  and  directing  dis- 
ttibotion  of  the  trust  fund  to  them,  a  subse- 
quent bill  brought  by  complainant  to  set  aside 
sndi  decree  ana  to  recover  the  property  on  the 

Sound  that  it  was  distributable  to  him,  alleg- 
g  that  he  had  no  knowledge  of  the  existence 
of  the  tmst  and  had  not  been  made  a  party  to 
the    prior    proceedings    because    of    fraudulent 
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concealment  on  the  part  of  tbe  beneficiary's 
heirs  of  the  fact  that  she  died  leaving  a  livingr 
husband,  and  that,  on  discovering  the  facts,  he 

groceeded  diligently  to  take  action,  was  not  a 
ill  of  review,  but  a  bill  in  the  nature  of  a  bill 
of  review,  and  was  therefore  not  objectionable 
because'  not  filed  within  a  year  from  the  entry 
of  the  final  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  CenC 
Dig.  H  1065-1070;   Dec.  Dig.  i  442.»] 

8.  Judgment  (^  460*)— Dkcbkb— FsAtJD. 

Since  it  is  incumbent  on  a  trustee,  in  pro- 
ceedings to  terminate  tbe  trust,  to  fully  advise 
the  court  as  to  all  material  facts  affecting  the 
distribution  of  the  estate  upon  the  determina- 
tion of  the  trust  and  to  satisfy  himself  beyond 
doubt  of  the  persons  legally  and  equitably  en- 
titled to  the  fund,  a  bill  to  set  aside  a  decree 
terminating  the  trust  and  distributing  the  prop- 
erty, alleging  that  complainant,  the  husband  ot 
the  beneficiary  for  life,  was  entitled  to  the  trust 
fund,  but  that,  by  fraudulent  concealment  of 
the  fact  that  the  beneficiary  died  leaving  a  hus- 
band, be  was  not  made  a  party  to  the  bill,  and 
it  was  made  to  appear  to  the  court  that  the 
wife's  heirs  were  the  only  parties  in  interest, 
and  for  this  reason  the  property  was  ordered 
distributed  to  them,  sufficiently  charged  fraud 
in  procuring  the  original  decree  to  stata  a  cause 
of  action  for  equitable  relief. 

[Ed.  Note. — For   other  cases,  see   Judgment, 
Cent.  Dig.  U  879,  880,  882-^91;    D«c  Dig.  { 

4.  Equitt  (I  442*)— Bnx  or  Rbtixw— Des- 
ignation. 

Where  a  bill  by  a  third  person  to  set  aside 
a  decree  for  alleged  fraud  in  failing  to  make 
complainant  a  party  to  the  suit  stated  a  cause 
of  action  appropriate  to  a  bill  in  the  nature  of 
a  bill  of  review  and  not  to  a  strict  bill  of  re- 
view, the  use  of  the  word  "review"  in  the  prayer 
of  the  bill,  and  the  fact  that  complainant  ap- 
plied to  a  justice  for  leave  to  file  tbe  bill,  did 
not  require  the  court  to  consider  the  bill  a 
strict  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  C!ent. 
Dig.  IS  1065-1070;    Dec.  Dig.  i  442.*] 

5.  Judgment  (|  455*)— Equitable  Relief— 
Biix  of  Review- Venue. 

Court  &  Practice  Act  1905,  {  4  (Oen.  Laws 
1909,  c.  273,  I  1),  provides  that  there  shaU  be 
a  superior  court  which  shall  consist  of  a  pre- 
siding justice  and  five  associate  justices.  Oth- 
er sections  require  the  holding  of  sessions  of  the 
court  by  a  single  justice  in  one  or  more  places 
at  the  same  time  and  at  stated  times  in  the  dif- 
ferent counties  of  the  state  for  convenience  of 
litigants;  the  various  sessions  in  the  several 
counties  being  held  by  the  same  justices.  Held 
that,  where  complainant,  in  a  suit  in  the  nature 
of  a  bill  of  review  to  set  aside  a  decree  ter- 
minating a  trust  and  distributing  the  propert;^, 
was  a  nonresident,  and  the  trustee  was  a  resi- 
dent of  N.  county,  the  bill  was  properly  filed  in 
that  county,  as  provided  by  Gen.  Laws  1900,  c. 
283,  I  2,  regardless  of  the  fact  that  the  decree 
attacked  was  rendered  and  of  record  in  P.  coun- 
ty ;  the  court  having  full  jurisdiction  in  the  suit 
in  N.  county  to  nullify  such  decree  and  to  show 
such  nullification  by  a  certified  copy  of  the  de- 
cree rendered,  filed  In  P.  county. 

[Ed.  Note.— For   other  cases,   see  Judgment, 
Cent.  Dig.  !i  860-862;   Dec.  Dig.  i  455.*] 

6.  Wills  (S  634*) —Constbuction  — Rights 
OF  SuBviviNG  Husband— Tbubt  Estate— 
Pebsonal  Pbopebtt— "Inherit." 

Gen.  Laws  1909,  c.  312,  g  10,  provides  that 
administration  of  the  estate  of  a  person  dying 
intestate  shall  be  granted,  if  the  deceased  is  a 
married  woman,  to  her  husband,  if  competent, 
who  shall  not  be  compelled  to  distribute  the  sur- 
plus of  the  personal  estate  after  the  payment 
of  her  debts,  but  shall  be  entitled  to  retain  the 
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game  for  his  own  use.  Testator  bequeathed 
$5,000  and  certain  real  estate  to  a  trustee  in 
trust  for  the  benefit  of  O.  for  life,  with  power 
to  manage  the  same  generally  and  to  seU  and 
reinvest  the  proceeds  if  desirable.  A  subsequent 
clause  of  the  will  declared  that  in  all  cases 
where  testator  had  given  property  in  trust  for 
the  benefit  of  other  persons,  and  had  not  spe- 
cially provided  for  its  disposition  on  their  death, 
the  trustee,  on  such  event,  should  pay  and  con- 
vey the  property  in  fee,  discharged  of  all  trusts, 
to  the  persons  who,  by  the  laws  of  Rhode  Is- 
land, would  inherit  it  had  the  persons,  for  whose 
benefit  it  was  so  given,  died  seised  and  possessed 
thereof  in  fee.  Held  that,  the  real  property 
having  been  converted  into  personalty  by  the 
trustee  during  the  lifetime  of  the  beneficiary  for 
life,  the  word  "inherit"  could  not  be  construed 
as  having  been  used  by  testator  in  its  strict  le- 
gal sense  as  designating  those  persons  only  who 
would  inherit  real  property  from  an  intestate 
ancestor,  tut  the  word  was  used  in  the  sense 
of  "take  ,  and  hence,  on  the  death  of  the  bene- 
ficiary for  life,  the  remainder  of  the  trust  fund 
80  bequeathed  to  her  passed  to  her  husband  and 
not  to  her  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  148S-1510;   Dec  Dig.  I  634.»] 

Baker,  3.,  dissenting. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  in  the  nature  of  a  bill  of  review  by 
WlUlaui  C.  Quinn  against  Benjamin  Hall, 
Jr.,  trustee,  and  others.  From  a  decree  in 
favor  of  defendants,  complainant  appeals. 
Reversed  and  rendered. 

Crane,  Munro  &  Barry  and  Thomas  A. 
Barry,  all  of  Providence  (Wm.  G.  Rowe,  of 
Brockton,  Mass.,  of  counsel),  for  complainant 
Irving  Champlln,  Alfred  Wilson,  and  Claude 
C.  Ball,  all  of  Providence  (John  C.  Knowles, 
of  Providence,  of  counsel),  for  defendants 
Morton  and  another.  Burdick  &  MacLeod,  of 
Newport,  for  defendant  Hall. 

PARKHURST,  J.  This  Is  an  appeal  from 
a  final  decree  entered  in  the  superior  court 
in  the  above-entitled  cause.  Said  cause  was 
heard  in  the  superior  court  before  the  pre- 
siding justice  September  15,  1913,  on  the  de- 
murrers to  the  bill  of  complaint  filed  by 
Benjamin  Hall,  Jr.,  trustee,  George  Morton, 
Helen  M.  Morton,  and  Eezeklah  A.  Cook, 
and  upon  hearing  thereof  said  demurrers 
were  sustained  upon  all  points  contained 
therein.  On  September  27,  1913,  a  final  de- 
cree was  entered  in  said  superior  court  sus- 
taining said  demurrers  upon  all  points  and 
dismissing  said  bill  as  to  said  respondents, 
with  costs.  Within  the  time  prescribed  by 
law,  the  complainant  filed  his  claim  of  appeal 
from  said  final  decree,  together  with  his  rea- 
sons therefor,  and  thereupon  the  papers  in 
said  cause  were  certified  to  this  court  for 
determination  of  said  appeal. 

This  Is  a  bill  In  equity  praying  that  the 
defendant  Benjamin  Hall,  as  trustee  under 
the  will  of  Hezeklah  Anthony,  be  required 
to  account  as  said  trustee;  that  said  trust 
be  terminated ;   and  that  the  balance  of  said 


estate  be  paid  to  tbis  complainant,  who  al- 
leges his  right  to  the  surplus  of  said  trust 
estate  as  surviving  husband  of  the  life  bene- 
ficiary. 

The  essential  allegations  in  said  bill  of 
complaint  are  as  follows:  That  Hezeklah 
Anthony,  late  of  the  city  of  Providence,  by 
his  will  duly  admitted  to  probate  January 
22,  1884,  provided  in  section  17  thereof  as 
follows: 

"I  i;ive,  devise  and  bequeath  to  Sarah  Ann 
Cook  in  trust  for  Helen  Cook  widow  of  Knos 
A.  Cook,  the  sum  of  five  thousand  dollars  and 
also  the  house  and  land  where  said  Enos  A. 
Cook  formerly  lived  on  Almy  street  in  B'all 
River,  commonwealth  of  Massachusetts,  To  have 
and  to  hold  the  same  to  her  the  said  Sarah  Ann 
Cook,  her  heirs,  executors,  and  administrators 
for  the  use  and  benefit  of  Helen  Cook  widow  of 
Enos  A.  Cook  her  heirs,  executors  and  admin- 
istrators with  power  to  manage  the  same  gen- 
erally and  if  need  be  in  her  opinion  to  sell  the 
same  and  reinvest  the  proceeds  thereof  and  with 
power  to  change  the  investment  thereof  when- 
ever in  her  opinion  it  shall  seem  best,  and  with 
power  also  to  convey  said  real  estate  to  her, 
her  heirs  and  assigns  at  any  time  when  she  may 
think  proper  and  with  power  to  pay  over  to 
her  said  money  or  any  part  thereof  according 
to  her  discretion." 

The  bill  further  sets  forth  that  the  will 
also  provided  in. an  unnumbered  paragraph 
following  section  22,  as  follows: 

"In  all  cases  where  I  have  given  property  in 
trust  for  the  use  and  benefit  of  other  persons, 
and  have  not  specially  provided  for  its  disposi- 
tion on  their  decease,  my  will  is  that  the  trus- 
tee holding  such  property  shall  on  such  decease 
pay  and  convey  the  same  in  fee  simple  discharg- 
ed of  all  trusts  to  the  persons  who  by  the  laws 
of  the.  state  of  Rhode  Island  would  inheritit 
bad  the  persons  for  whose  benefit  it  was  so  giv- 
en died  seised  and  possessed  thereof  in  fee. 

It  Is  further  alleged  that  said  Sarah  Ann 
Cook  qualified  as  said  trustee  and  sold  the 
real  estate  in  Fall  River,  the  proceeds  from 
said  sale  becoming  a  part  of  the  trust  fund; 
that  the  original  trustee  died  September  7, 
1888,  and  by  a  decree  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  the  state  of 
Rhode  Island  entered  November  22,  1890, 
Hezeklah  Anthony  Cook  was  appointed  trus- 
tee in  her  stead ;  that  Hezekiah  Anthony  Cook 
died  November  8,  1900,  and  by  decree  of  said 
court  entered  October  14,  1901,  Benjamin 
Hall,  Jr.,  defendant  in  the  present  case  was 
appointed  trustee ;  that  Helen  Cook,  the  ben- 
eficiary under  said  trust,  became  the  wife  of 
the  complainant,  William  C.  Qulnn,  in  Sep- 
tember, 1905,  and  died  intestate  on  April  3. 
1911,  said  William  C.  Quinn  being  appointed 
as  administrator  of  her  estate. 

The  bill  further  alleges  that  on  June  26, 
1911,  George  Morton,  Helen  M.  Morton, 
Frank  Pierce,  Sarah  Pierce,  Robert  E.  Maher, 
Ilattie  K.  Maher,  Hezekiah  Anthony  Cook, 
Jennie  E.  Cook,  Hattie  E.  Cook,  Stanley  O. 
Holden,  Nancy  A.  Holden,  and  Reuben  C. 
Small  brought  a  bUl  in  equity  Na  2348,  in 
the  superior  court  of  the  state  of  Rhode 
Island  against  Benjamin  Hall,  Jr.,  trustee, 
setting  forth  that  said  Joseph  A.  P.  Cook, 
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Helen  M.  Morton,  Sarah  A.  Pierce,  Hattie 
£.  Maher,  Hezeklah  Anthony  Cook,  Jennie 
E.  Cook,  and  Nancy  A.  Holden  were  the  sole 
heirs  at  law  of  said  Helen  Cook ;  that  said 
trust  bad  been  fully  completed,  and  nothing 
further  remained  to  be  done  in  inirsuance 
thereof,  and  praying  that: 

"As  there  is  no  reason  for  the  farther  con- 
tinuance of  said  trust,  a  decree  of  this  honor- 
able court  may  be  entered  ordering  the  ter- 
mination of  said  trust  and  a  distribution  of  the 
trust  funds  among  the  several  distributees  to 
each  one  equal  share,  and  further  ordering  the 
trustee  discharged  from  further  responsibility 
in  the  premises." 

Tills  bill  farther  alleges  with  reference  to 
tbe  bUl  In  eqnity  No.  2348  that  said  Benja- 
min HaU,  Jr.,  respondent,  therein  waived  is- 
gnance  and  service  of  subpoenas,  admitted 
tbe  allegations  set  forth  in  the  bill  of  com- 
plaint, consented  that  the  tmst  might  be 
terminated,  the  trust  fund  be  distributed, 
and  prayed  that  he  be  discharged  from  lia- 
bility thereunder.  Following  the  above  pro- 
ceedings, a  decree  was  entered  in  said  canse 
on  Jnly  10, 1911,  by  consent,  empowering  and 
directing  tbe  trustee  to  sell  certain  shares 
of  stock  owned  by  tbe  estate  and  to  pay  the 
tmst  fund  In  equal  shares  to  the  above- 
named  parties,  and  declaring  the  trust  ter- 
minated and  the  trustee  discharged. 

Tbe  complainant  in  this  bUl  further  alleges 
that  be  bad  no  knowledge  of  the  pendency 
of  the  above  proceedings  and  no  knowledge 
of  the  existence  of  said  trust;  that,  upon 
tbe  discovery  of  the  same,  be  diligently  filed 
a  request  to  file  a  bUl  of  review  la  equity, 
wbicb  was  granted;  and  that  on  July  9, 
1912,  be  filed  a  bill  of  review  In  equity  No. 
2603.  wbicb  biU  has  been  discontinued  and 
dismissed.  The  complainant  further  states 
In  ibis  bin  that  at  the  time  of  her  decease, 
and  at  the  time  of  the  institution  of  said 
ndt  and  the  entry  of  final  decree  therein, 
It  was  well  known  to  tbe  trustee  and  other 
parties  therein  that  tbe  said  Helen  Cook, 
tbe  life  beneficiary,  was  tbe  wife  of  William 
C.  Qulnn;  that  none  of  the  parties  to  said 
proceeding  made  known  to  tbe  court  that 
said  Helen  Cook  left  a  husband  surviving 
ber  and  living  at  the  time  of  tbe  said  pro- 
ceedings ;  that  the  complainant  did  not  know 
of  the  existence  of  said  trust  nor  of  the' 
pendency  of  said  proceedings,  and  was  not' 
made  a  party  thereto ;  and  that  tbe  decree 
entered  was  a  fraud  both  upon  tbe  com- 
plainant and  upon  the  court. 

The  bill  concludes  with  a  prayer  that  said 
decree  be  reviewed,  reversed,  set  aside,  and 
declared  to  be  fraudulent  and  void;  that  an 
arconnt  be  taken,  the  trust  terminated,  and 
that  tbe  complainant  l>e  declared  entitled 
to  the  balance  of  tbe  trust  fund. 

It  appears  that  the  bill,  as  filed,  named 
foarteen  several  respondents,  of  whom  eight 
were  not  residents  of  the  state  of  Rhode  Is- 
land ;  that  those  eight  nonresidents  appeared 
specially  and  severally  filed  their  pleas  to 
tbe  Jarlsdlctlon  of  the  court  on  the  ground 


of  nonrqsidence ;  that  these  pleas  were  sus- 
tained by  a  judge  of  the  superior  court,  and 
the  bill  was  dismissed  as  to  them;  that,  of 
the  remaining  respondents,  one  was  not 
served  with  process  and  entered  no  appear- 
ance; that  there  were  consequently  5  re- 
spondents left  in  the  case.  Three  of  these, 
namely,  George  Morton,  Helen  M.  Morton, 
and  Hezeklah  A.  Cook,  Joined  In  a  demurrer 
to  the  bill,  stating  their  causes  of  demurrer 
as  follows: 

"First.  The  complainant  does  not  state  a 
cause  of  action  entitling  him  to  relief. 

"Second.  It  appears  by  said  bilj  that  the 
matters  complained  of  have  been  finally  adjudi- 
cated by  a  court  of  competent  jurisdiction. 

"Third.  It  appears  that  the  complainant's 
claims  in  said  bill  contained  are  stale. 

"Fourth.  It  appears  that  said  bill  was  not 
brought  within  the  time  renuired  by  law. 

"Fifth.  It  does  not  appear  in  what  county 
said  cause  in  equity  No.  2348  was  brought. 

"Sixth.  It  appears  that  the  complainant  was 
not  a  party  and  was  not  a  privy  of  a  party  to 
said  cause  in  equity  No.  2348. 

"Seventh.  It  appears  that  the  complainant 
was  not  a  necessary  party  to  said  cause  in 
equity  No.  2348. 

"Eighth.  It  does  not  appear  that  the  com- 
plainant is  entitled  to  any  of  the  proceeds  of 
said  trust  fund. 

"Ninth.  It  does  not  appear  that  the  complain- 
ant was  aggrieved  by  the  decree  entered  in  said 
cause  in  equity  No.  2348." 

Tbe  respondent  Benjamin  HaU,  Jr.,  also 
demurred  to  the  bill  on  grounds  which  were 
substantially  the  same  as  those  stated  above. 
Both  demurrers  were  beard  before  Mr.  Jus- 
tice Tanner  on  September  16,  1913,  and  a 
decision  was  announced  sustaining  the  same 
on  all  points;  and  thereafter  on  September 
27,  1913,  a  final  decree  was  entered  sustain- 
ing these  -demurrers  upon  all  points  and  dis- 
missing, tbe  bill;  from  this  decree  tids  ap- 
peal Is  taken,  tbe  reasons  of  appeal  being 
set  forth  as  follows:  (1)  That  said  decree  is 
against  the  law;  (2)  that  said  decree  Is 
against  the  rights  of  the  complainant  as 
disclosed  by  the  pleadings;  (3)  that  the 
court  erred  In  sustaining  the  respondents' 
several  demurrers  to  the  bill  of  complaint, 
and  thereby  deciding  that  the  complainant 
was  not  entitled  to  the  whole  or  any  part  of 
tbe  trust  fund  therein  described. 

It  is  contended  on  behalf  of  the  defendants 
that  this  is  a  bill  of  review;  that  therefore 
it  should  have  been  filed  within  one  year 
after  the  entry  of  the  final  decree  sought  to 
be  reviewed;  that,  being  filed  later,  it  can- 
not be  sustained  (citing  Williams  v.  Stark- 
weather, 24  R.  I.  512,  53  AU.  870;  Id.,  25  R. 
I.  77,  64  AU.  931;  Id.,  28  R.  I.  145,  66  Atl. 
67) ;  that  It  is  not  brought  in  the  same  county 
where  the  original  decree  was  enrolled,  and 
therefore  caimot  be  sustained;  that  being 
a  bill  of  review,  and  being  brought  by  one 
who  Is  neither  a  party  nor  tbe  privy  of  a 
party  to  the  original  suit,  It  cannot  be  sus- 
tained. AU  these  questions  are  raised  under 
the  grounds  of  demurrer  second  to  sixth,  in- 
clusive, above  set  forth,  and  must  stand  or 
fall  together;  they  all  depend  upon  the  ques- 
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tlon  whether  this  Is  a  bill  of  review.  In  our 
opinion,  after  careful  consideration  of  the 
briefs  and  arguments  of  counsel,  this  is  not 
a  bill  of  review ;  it  is  an  original  bill  in  the 
nature  of  a  bill  of  review. 

[1,2]  It  was  long  since  held  by  this  court. 
In  accord  with  well-settled  principles  of  equity 
procedure,  that  a  bill  of  review  can  be  filed 
only  by  a  party  to  the  original  cause  or  by 
one  in  privity  with  such  party;  and  that 
"other  persons  aggrieved  must  proceed  by 
original  bill  in  the  nature  of  a  bill  of  re- 
view" (Doyle,  Petitioner,  14  R.  I.  55,  56),  and 
it  is  one  of  the  chief  grounds  of  complaint 
in  this  bill  that  this  complainant  was  not 
made  a  party,  although  it  was  well  known 
to  the  parties  to  said  suit  that  the  said  Helen 
Cook,  named  as  a  beneficiary  In  the  wUl  of 
Hezeklah  Anthony,  had  married  the  com- 
plainant, and  that  he  survived  her;  that  by 
referring  to  said  beneficiary  by  the  name  of 
Helen  Cook,  Instead  of  by  the  name  of  Helen 
Cook  Qulnn,  although  knowing  her  to  have 
married  the  complainant,  and  by  neglecting 
to  make  this  complainant  a  party  to  said  suit, 
the  parties  to  said  original  suit  deceived  the 
court.  And  the  bill  further  alleges  that  this 
complainant  had  no  knowledge  of  the  pro- 
ceedings by  the  parties  claiming  as  heirs  at 
law  of'  Helen  Cook  to  have  the  trust  termlnat' 
ed  and  the  fund  distributed,  and  had  no 
knowledge  of  the  existence  of  the  trust ;  and 
that  upon  discovery  thereof  he  proceeded 
diligently'  to  take  action.  It  further  appears 
that  he  first  sought  leave  to  file  a  bUl  of 
review  and  did  attempt  to  file  such  a  bill, 
which  was  afterwards  dismissed;  evidently 
the  complainant  discovered  that  a  bill  of 
review  was  not  the  proper  remedy  for  him, 
and  therefore  he  proceeded  to  file  this  origi- 
nal UU  in  the  nature  of  a  bill  of  review. 
There  Is  no  ground  for  the  daim  set  up  by 
the  defendants  that  this  complainant  has 
been  guilty  of  laches  in  filing  his  bill.  It 
appears  that  he  proceeded  with  diligence  as 
soon  as  he  was  informed  of  what  had  taken 
place;  and,  although  his  first  attempt  to 
file  a  bill  of  review  was  ill  advised,  it  must 
at  least  have  operated  to  give  prompt  notice 
of  his  claim  to  the  parties  in  interest.  It 
further  appears  by  certain  pleas  on  file  in  the 
case  that  the  trustee,  Benjamin  Hall,  St., 
distributed  the  trust  fund  in  said  bill  men- 
tioned, under  the  decree  entered  in  said 
cause  on  the  10th  day  of  July,  1911,  during 
said  month  of  July,  1911,  to  the  parties  nam- 
ed in  said  decree,  so  that  it  was  impossible 
for  this  complainant,  not  being  informed  of 
said  proceedings,  to  have  filed  his  bUl  before 
said  fund  was  distributed.  It  therefore 
clearly  appears  that  the  delay  arising  from 
this  complainant's  ignorance,  and  incident  to 
his  procedure,  could  have  worked  no  harm  to 
the  parties  respondent,  and  would  not  be  a 
valid  ground  of  defense  to  this  suit  This 
bill  is  based  upon  allegations  of  traudulent 
concealment  of  the  fact  that  this  complain- 


ant was  the  living  husband  of  the  benefidary 
Helen  Cook  named  in  Hezeklah  Anthony's 
will,  whereby  it  was  made  to  appear  to  the 
court  that  the  only  parties  in  interest  were 
the  parties  named  in  the  original  bill,  and 
that  the  decree  for  termination  of  the  trust 
and  distribution  of  the  fund  was  obtained  Vy 
reason  of  such  fraudulent  concealment 

[3]  The  above  facts  constitute  a  complete 
and  sufficient  allegation  of  fraud  in  procur- 
ing the  decree  in  the  original  suit  It  was 
the  duty  of  the  trustee  to  fully  advise  the 
court  as  to  all  material  facts  affecting  the 
distribution  of  the  estate  upon  the  determina- 
tion of  the  trust 

"It  is  incumbent  upon  the  trustee  to  satisfy 
himself  beyond  doubt,  before  he  parts  with  the 
possession  of  the  property,  who  are  the  parties 
legally  and  equitably  entitled  to  it"  Lewin  on 
Trusts  (12th  Ed.)   402. 

likewise,  in  instances  of  the  distribution  of 
a  trust  estate  through  court  proceedings,  it 
is  stated  that: 

"Whether  the  trustee  b«  plaintiff  or  defend- 
ant lie  should  take  care,  before  an  order  is 
made,  that  all  proper  parties  are  before  the 
court,  for,  if  the  trustee  fail  in  his  duty  to 
point  out  the  proper  parties,  it  might  l>e  held 
that  the  order  of  the  court  under  such  circum- 
stances did  not  indemnify  him."  Lewin  on 
Trusts  (12th  Ed.)  422.  See,  also,  Perry  on 
Trusts  (6th  Ed.)  {  924;  Story,  Eq.  PL  (10th 
Ed.)  S  427. 

In  Story  on  Equity  Pleading  (10th  Ed.)  S 
426,  the  author  says: 

"There  is  no  doubt  of  the  jurisdiction  of 
courts  of  equity  to  grant  relief  against  a  for- 
mer decree,  where  the  same  has  been  obtained 
by  fraud  and  impositiou,  for  these  will  infect 
judgments  at  law  and  decrees  of  all  courts,  but 
they  annul  the  whole  in  the  consideration  of 
courts  of  equity.  •  •  •  Where  a  decree  has 
been  so  obtained,  the  court  will  restore  the 
parties  to  their  former  situation,  wliatever  their 
rights  may  be." 

See,  also,  to  the  same  general  eSect,  Kerr 
on  Fraud  &  Mistake,  p.  293;  Fletcher,  Eq. 
Pleading,  p.  1005. 

A  bill  impeaching  a  decree  for  fraud  is  an 
original  bill  in  the  nature  of  a  bill  of  review. 
The  nature  of  the  bill  necessary  to  obtain 
relief  In  cases  of  this  kind  is  defined  In 
Story's  Equity  Pleading  (10th  Ed.)  f  426,  as 
follows: 

"Fourthly,  bills  impeaching  decrees  for  fraud. 
A  bill  of  this  sort  is  an  orij;inal  bill  in  the 
nature  of  a  bill  of  review.  There  is  no  doubt 
of  the  jurisdiction  of  courts  of  equity  to  grant 
relief  against  a  former  decree,  where  the  same 
has  l>een  obtained  by  fraud  and  imposition,  for 
these  will  infect  judgments  at  law  and  de- 
crees of  all  courts;  but  they  annul  the  whole 
in  the  consideration  of  courts  of  equity.  This 
must  be  done  by  original  bill." 

So  In  3  Encyc.  PL  &  Pr.  608,  It  is  stated 
as  follows: 

"It  is  a  well-settled  rule  of  equity  jurispru- 
dence that,  where  a  decree  has  been  obtained 
by  fraud  or  collusion  between  the  parties,  it 
may  be  impeached  by  an  original  bill  filed  for 
that  purpose." 

The  rule  is  stated  in  DanleU's  Chancery 
Pleading  &  Practice  (6th  Am.  Ed.)  voL  2» 
p.  *15S4,  as  follows: 
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"If  a.  decree  has  heen  obtained  by  fraud,  it 
may  be  impeached  by  ori^nal  bill,  without  the 
leave  of  the  court;  tiie  fraud  used  in  obtaining 
the  decree  being  the  principal  point  in  igsue, 
and  necessary  to  be  established  by  proof,  before 
the  propriety  of  the  decree  can  be  investigated." 

A  bill  to  impeach  a  decree  for  fraud  is 
an  original  bUl  in  the  nature  of  a  bill  of 
review.  Mussel  v.  Morgan,  3  Bro.  Ch.  74; 
Ex  parte  Smith,  34  Ala.  455;  Person  t. 
Neritt,  32  Miss.  180;  Sequin  V.  Maverick, 
24  Tex.  526,  76  Am.  Dec.  117.  So  In  cases 
where,  as  in  the  case  at  bar,  the  decree  is 
obtained  without  making  the  persons  parties 
to  the  suit  whose  rights  are  affected,  such 
decree  is  void  as  to  those  parties,  and  the 
remedy  is  an  original  bill  in  the  nature  of 
a  bill  of  review. 

In  Dunklin  v.  Harvey,  56  Ala.  177,  it  was 
held  that  a  decree  in  chancery  was  fraudu- 
lent and  void  as  to  persons  who  were  not 
made  parties  to  the  suit,  and  whose  rights 
were  known  to  be  involved,  and  that  an 
original  bill  in  the  nature  of  a  bill  of  review 
Is  the  proper  mode  by  which  to  impeach  such 
decree  for  fraud,  at  the  Instance  of  a  stran- 
ger to  the  original  suit 

So  In  Bailey  v.  Holden,  60  Vt  14,  it  was 
held  tliat  a  person  whose  rights  had  been 
prejudiced  by  a  decree  in  a  suit  to  which  he 
was  not  a  party,  and  as  to  the  pendency  of 
which  he  had  no  knowledge,  might  impeach 
said  decree  by  an  original  bill  for  fraud. 
The  real  nature  of  the  bill  is  to  be  deter- 
mined by  its  substance  rather  than  by  Its 
mere  form. 

[4]  It  has  been  suggested  by  the  defend- 
ants that  the  use  of  the  word  "review"  in 
the  prayer  of  the  present  bill  of  complaint 
and  the  application  to  a  Justice  for  leave  to 
file  the  bill  renders  it  a  bill  of  review,  and 
hence  subject  to  the  one-year  limitation. 
While  the  use  of  the  word  might  equally 
point  to  the  fi^ct  of  its  being  an  original  bill 
in  the  nature  of  a  bill  of  review,  neverthe- 
less under  the  authorities  no  doubt  can  arise. 

In  £z  parte  Smith,  34  Ala.  455,  the  court 
said: 

"The  real  nature  of  a  bill  is  to  be  determined 
rather  by  its  substance  (that  is,  by  its  allega- 
tions and  object)  than  by  the  title  which  the 
pleader  chooses  to  give  it.  The  bill  in  this 
case  is  called  by  the  complainant  a  bill  of  re- 
view. It  is  obvious,  however,  that  it  is  not  a 
bill  of  review,  for  that  cannot  be  filed,  except 
apon  the  ground  of  error  on  the  face  of  the  de- 
cree, or  of  new  matter  which  has  arisen  or  been 
disrovenal  since  the  publication  of  testimony  in 
the  original  suit.  Nor  is  it  what  is  termed  a 
supplemental  biU  in  the  nature  of  a  bill  of 
review,  for  this  also  is  founded  upon  the  oc- 
cnrrenee  or  discovery  of  new  facts.  The  ob- 
ject of  the  bill  is  to  impeach  a  final  decree  for 
fraud;  and  this  can  only  be  done  by  an  original 
bill  filed  for  that  purpose.  Such  a  bill  is  some- 
times call^  an  original  bill  in  the  nature  of  a 
biU  of  review." 

In  Berdanatti  ▼.  Sexton,  2  Tenn.  Ch.  704, 
the  essential  difference  between  a  bill  of  re- 
view and  an  original  bill  In  the  nature  of  a 
blU  ot  review  Is  aptly  stated  as  follows : 


"The  object  and  effect  of  a  bill  for  fraud, 
even  if  the  fraud  consist  in  the  want  of  no- 
tice, are  to  vacate  the  former  decree  in  toto, 
not  to  retry  the  cause,  whereas  the  object  and 
effect  of  a  bill  of  review  are  to  reverse  the  de- 
cree, so  far  as  it  is  erroneous,  and  to  retiy  the 
cause  upon  the  original  record,  or  the  original 
and  new  proof,  according  as  the  bill  is  for  er- 
ror apparent  or  newly  discovered  evidence." 

In  Gordon  T.  Ross,  63  Ala.  863,  366,  the 
court  said: 
"The  objects  and  effect  of  a  bill  of  review, 

and  of  a  bill  impeaching  a  decree  for  fraud,  are 
essentially  different.  ♦  •  •  If  entertained 
as  a  bill  of  review,  the  former  decree,  so  far 
as  erroneous,  would  be  reversed,  and  the  court 
would  proceed  to  retry  the  cause,  rendering 
the  decree  the  evidence  would  authorize.  But, 
if  fraud  has  infected  the  decree,  it  must  be 
vacated  entirely ;  there  is  no  retrial  of  the 
cause." 

[6]  One  point  raised  by  defendant's  de- 
murrers is  that  this  bill  is  not  brought  in 
the  proper  county.  It  appears  upon  inspec- 
tion of  the  papers  on  file  that  the  original 
suit,  in  which  the  decree  was  entered  order- 
ing distribution  of  the  trust  fund,  and  which 
said  decree  is  now  attacked  by  this  suit  and 
sought  to  be  set  aside,  was  brought  In  the 
superior  court  in  the  county  of  Providence; 
and  tiiat  the  bill  in  this  cause  was  filed  in 
the  superior  court  in  the  county  of  Newport 
We  think  this  is  quite  immateriaL  By  the 
Court  and  Practice  Act,  under  which  the 
superior  court  was  created,  chapter  2,  I  4, 
provides: 

"There  shall  be  a  superior  court  which  shall 
consist  of  a  presiding  justice  and  five  associate 
justices."    Gen.   Laws  1909,   c.  273,  {  1. 

Further  sections  of  the  same  and  other 
chapters  provide  for  the  holding  of  sessions 
of  the  superior  court  by  a  single  justice  in 
one  or  more  places  at  the  same  time,  and  at 
stated  times  in  the  different  counties  of  the 
state,  and  this  is  for  the  convenience  of  liti- 
gants. But  as  was  said  in  Paull  v.  Paull,  30 
R.  I.  253,  258,  74  AtL  1016,  1017,  "In  this 
state  the  superior  court  is  one  court  for  the 
entire  state."  The  various  sessions  in  the 
several  counties  are  held  by  the  same  Jus- 
tices; and  it  is  customary  for  equity  causes 
filed  in  one  county  to  be  beard  in  another  for 
convenience  of  the  court  or  parties.  In  fact 
it  appears  that  the  bearing  of  this  cause, 
although  filed  in  Newport  county,  was  ac-, 
tually  had  in  Providence,  where  the  original 
suit  was  filed.  Inasmuch  as  the  complain- 
ant in  this  suit  was  a  nonresident  and  the 
principal  defendant,  Benjamin  Hall,  Jr.,  trus- 
tee, was  a  resident  of  Newport  county,  this 
bill  was  properly  filed  in  Newport  county 
under  the  provisions  of  Gen.  Laws  R.  I.  1909, 
c.  283,  i  2.  If  the  decree  attacked  in  this 
suit  is  set  aside,  there  is  no  difficulty  in 
making  such  an  order  as  shall  cause  the  de- 
cree in  this  suit  to  appear  by  way  of  a  cer- 
tified copy  in  the  records  of  the  county  of 
Providence,  so  as  to  effectually  nullify  the 
decree  entered  in  said  county  of  Providence. 

[•]  The  sole  further  question  of  importance 
in  this  case  is  whether  the  complainant  has 
by  the  allegations  of  his  bill  shown  that  be 
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bas  an  Interest  In  the  disposition  of  the 
trust  fund  formerly  held  by  the  defendant 
Benjamin  Hall,  Jr.,  as  trustee  for  complain- 
ant's deceased  wife.  At  the  outset,  under 
the  will  of  Hezekiah  Anthony,  the  trust  es- 
tate consisted  of  $5,000  and  of  a  house  and 
land  in  Fall  River,  Mass.  Under  the  will 
the  trustee  was  authorized  to  convert  the 
said  house  and  land  into  money  and  rein- 
vest the  proceeds.  It  appears  that  this  con- 
version was  made  by  the  original  trustee, 
and  that  thereafter,  and  down  to  the  death 
of  the  said  Helen  Cook  Quinn,  the  trust 
fund  consisted  solely  of  money  or  other  per- 
sonal property  and  was  such  at  the  time 
when  it  was  finally  distributed  under  the 
decree  of  July  10,  1911. 

The  will  of  Hezekiah  Anthony  has  been 
construed  in  Cook  v.  Dyer,  17  R.  I.  90,  20 
AtL  243,  wherein  it  was  held  that,  under 
the  provisions  of  the  seventeenth  and  twen- 
ty-second clauses  of  the  will,  Helen  Cook 
took  an  equitable  life  estate,  and  that  upon 
her  decease  the  property  would  pass  under 
the  last  portion  of  the  twenty-second  clause 
of  the  will.  The  question  as  to  the  parties 
entitled  to  take  upon  the  termination  of  the 
equitable  life  estate  was  not  before  the 
court  nor  considered  by  it,  and  is  now,  for 
the  first  time,  presented  for  determination. 
The  contention  of  the  complainant  is  that, 
as  husband  of  the  life  beneficiary,  he  is  en- 
titled to  take  the  entire  balance  of  the  trust 
estate. 

The  last  part  of  the  twenty-second  clause 
of  the  will  is  as  follows: 

"In  all  cases  where  I  have  rfven  property 
in  trust  for  the  use  and  benefit  of  other  persons, 
and  have  not  specially  provided  for  its  disposi- 
tion on  their  decease  my  will  ia  that  the  trustee 
holding  such  property  shall  on  such  decease 
pay  and  convey  the  same  in  fee  simple  dis- 
charged of  all  trusts  to  the  persons  who  by  the 
laws  of  the  State  of  Rhode  Island  would  in- 
herit it  had  the  persons  for  whose  benefit  it 
was  so  given  died  seised  and  possessed  thereof 
in  fee." 

The  substantial  question  involved  is  the 
determination  of  the  testator's  intent  as  to 
the  disposition  of  the  trust  estate  after  the 
death  of  Helen  Cook.  The  respondents  con- 
tend that  the  word  "inherit"  should  be  con- 
s.trued  In  its  technical  signification,  so  that 
the  heirs  at  law,  as  such,  are  entitled  to  the 
final  distribution  of  the  trust  fund,  and  that 
the  complainant  is  barred  from  taking  at  the 
death  of  his  wife.  An  examination  of  the 
will,  however,  shows  that  the  word  "inherit" 
was  not  used  in  any  such  sense,  but  rather  as 
equivalent  to  "take";  it  being  the  intent  of 
the  testator  that  the  property  should  pass  as 
the  Intestate  property  of  Helen  Cook.  It 
may  be  admitted  that  in  its  strictest,  techni- 
cal sense  the  word  "inherit"  means  to  take 
as  an  heir  at  law,  by  descent  While  words 
are  to  be  construed  according  to  their  tech- 
nical meaning  whenever  possible,  neverthe- 
less the  courts  have  not  hesitated  to  adopt 
a  broader  interpretation  whenever  necessary 
to  effectuate  the  intent  of  the  testator.    Es- 


pecially is  this  true  In  the  case  of  the  word 
"inherit,"  which  is  very  commonly  used  to 
describe  some  method,  aside  from  descent, 
by  which  property  is  taken  on  one's  death. 
In  Dohn's  Ex'r  v.  Dohn,  110  Ky.  884,  898, 
62  S.  W.  1033,  1036,  it  was  held  that  the 
word  "inherit,"  as  used  In  a  clause  in  the 
will  which,  after  providing  that  the  estate 
shall  be  divided  in  single  parts  among  chil- 
dren or  their  heirs,  provides  that  the  issue 
of  the  children  dying  shall  inherit  the  share 
of  the  parent,  is  not  used  as  a  word  of  limi- 
tation to  indicate  that  the  issue  of  the  dead 
child  shall  take  from  and  through  the  parent 
and  not  from  a  testator,  but  loosely  in  lien 
of  "take,"  the  court  saying: 

"Indeed,  it  seems  probable  that  the  word  'in- 
herit' is  loosely  used  in  lieu  of  'take',  as  fre- 
quently occurs  in   wills." 

In  Kohl  V.  Frederick,  115  Iowa,  617,  88 
N.  W.  1055,  the  word  "inherit,"  as  used  in  an 
antenuptial  agreement,  evidenced  by  a  writ- 
ing made  after  the  marriage  between  the  hus- 
band and  wife,  both  of  whom  had  children 
by  a  former  marriage,  that  neither  of  the 
parties  should  inherit  any  claln),  right,  or 
Interest  in  or  to  any  estate  of  the  other,  will 
not  be  used  in  Its  strict  technical  sense,  but 
In  the  sense  of  "take"  or  "have,"  and  thus  the 
wife  was  excluded  from  taking  a  dower  in- 
terest in  the  husband's  estate. 

In  Graham  y.  Knowles,  140  Pa.  325,  21  AtL 
398,  the  court  construed  a  wiU  wherein  the 
testatrix  devised  and  bequeathed  "all  my 
estate,  both  real  and  personal,  that  I  shall 
inherit  as  my  portion  after  my  father's 
death."  The  court  held  that  "the  word  'in- 
herit' was  not  used  in  a  technical  sense,"  but 
that  "it  often  means  'to  become  possessed  of: 
and  In  that  sense  it  was  doubtless  employed 
by  the  testatrix." 

In  Hill  V.  Giles,  201  Pa.  215,  50  Atl.  758,  it 
was  held  that  the  words  "shall  be  inherited 
by"  were  used  as  the  equivalent  of  "go  to"  or 

So  in  Harris  v.  Dyer,  18  R.  I.  540,  28  AtL 
971,  this  court  held  that  the  word  "inherit," 
as  there  used  in  a  will,  would  not  be  used  in 
its  strict  sense  of  taking  by  descent,  but 
merely  as  equivalent  to  "take." 

It  is  evident  from  the  will  Itself  that  the 
testator  did  not  use  the  word  "inherit"  ia  its 
technical  legal  significance  as  denoting  the 
passing  of  title  to  real  property  by  descent, 
and  that  the  prima  facie  presumption  as  to 
the  meaning  of  the  word  is  rebutted  by  the 
actual  Intent  of  the  testator,  as  shown  by  the 
internal  evidence  of  the  will  Itself. 

The  general  character  of  the  will  does  not 
tend  to  strengthen  any  presumption  that  the 
words  are  used  in  a  technical  sense.  As 
pointed  out  by  this  court  in  Cook  t.  Dyer,  IT 
R.  I.  90,  20  Aa.  243,  this  particular  will  was 
not  drafted  In  a  precise  or  careful  manner, 
nor  with  regard  to  the  careful  use  of  words, 
supposed  to  be  nsed  in  a  technical  sense. 
Thus  the  court  points  out  with  refei-ence  to 
clauses  17  and  22  of  the  will  that:  ' 
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"The  tv«  dansea,  Instead  of  coaleBcing,  ex- 
hibit an  irreconcilable  repugnancy,  owing  to  the 
words  of  inheritance  and  representation  that 
are  added  to  said  Helen's  name." 

And  farther: 

"The  clause  indicates  that  the  testator  nsed 
the  words  'heirs,  executors,  and  administrators' 
Tery  indefinitely,  and  that,  at  any  rate,  he  did 
not  regard  them  as  words  by  which  the  dispoM- 
tion  of  the  trust  estates  waa  specially  provid- 
ed for  after  the  decease  of  the  persons  for 
whose  benefit  they  were  the  more  immediately 
fiTen." 

The  fallnre  to  nse  words  In  their  strict 
technical  sense  Is  apparent  from  an  examina- 
tion o£  the  twenty-second  clause  in-  connec- 
tion -with  the  seventeenth  clause  of  the  will. 
The  testator  uses  the  word  "Inherit,"  which 
the  respondents  claim  Is  used  to  denote  the 
class  who  would  take  title  to  real  property  by 
descent  from  Helen  Cook.  It  Is  evident  that 
the  testator  hy  this  twenty-second  clause  In- 
tended to  provide  a  method  for  complete  dis- 
position of  the  trust  property  upon  the  ter- 
mination of  the  Ufa  estate.  Even  at  the  in- 
ception of  the  trust,  said  estate  consisted  In 
part  of  personal  property,  and  as  to  this 
part,  and  the  accumulations  of-  rents  and 
profits  from  the  real  estate,  the  word  "inher- 
it" -would  have  no  strict  application,  since 
no  one  would  "inherit"  the  personalty;  the 
same  twasing  to  the  next  of  kin  or  to  the  sur- 
Tivlng  husband.  Furthermore,  the  testator, 
by  vesting  in  the  trustee  an  express  power 
to  sell  the  real  estate,  contemplated  the  cod- 
▼erslon  of  the  realty  Into  personalty  during 
the  life  of  the  life  tenant,  in  which  case  the 
word  "Inherit"  would  have  no  technical  ap- 
plicability. As  a  matter  of  fact,  as  shown 
by  the  allegations  of  the  bill,  the  power  of 
sale  was  exercised  by  the  trustee  during  the 
Ufetlme  of  the  life  beneficiary,  and  the  trust 
property  at  the  time  of  her  decease  had  been 
actually  and  entirely  converted  into  personal- 
ty In  the  form  of  cash  and  securities. 

That  the  testator  contemplated  that  the 
tmst  estate  would  be  personalty  either  in 
whole  or  in  part,  at  the  time  of  the  death  of 
Helen  Cook  Is  shown  by  the  direction  that 
upon  such  decease  the  trustee  holding  such 
property  shall  "pay"  and  "convey."  Obvious- 
ly the  word  "pay"  can  have  no  application 
other  than  to  personalty,  as  to  which  the 
word  "Inherit,"  in  its  strictest  legal  sense,  is 
wlthont  significance. 

It  Is  an  established  rule  of  c<>nstruction 
that,  where  the  estate  to  be  divided  is  in  the 
form  of  personalty,  the  words  "heirs"  or 
*%elr8  at  law"  shqll  be  held  to  mean  those  en- 
titled to  succeed  to  personal  estate  in  case  of 
intestacy. 

Thus  In  Lawrence  v.  Crane,  158  Mass.  802, 
83  N.  E.  605,  the  wUl  provided: 

"When  my  estate  shall  finally  be  disposed  of 
by  my  said  trustees,  or  the  sarvivor  of  them, 
and  all  collections  made  that  can  be  made,  then 
my  said  tmsteea,  or  the  survivor  of  them,  shall 
dispose  of  the  net  proceeds  in  their  hands  by 
dividing  the  same  among  my  heirs  at  law  as 
provided  for  by  the  laws  of  the  commonwealth 
of  Maaaachosetta." 


The  court  Bald;  ' 

"When  It  is  contemplatetf  Uiat  real  estate 
shall  be  changed  into  money  before  going  to  the 
heirs  at  law,  then  those  words  are  held  to  mean 
those  entitled  to  succeed  to  personal  estate  in 
case  of  intestacy." 

In  Kendall  r.  Gleason,  152  Mass.  457,  25 
N.  B.  838, 9  L.  R.  A.  509,  the  court  said: 

"On  the  death  of  Stillman  A.  Gleason  the 
trust  terminated  as  to  his  share,  which  then  im- 
mediately became  payable  'to  bis  legal  heirs.' 
The  will  contemplated  a  change  of  the  real  es- 
tate to  personal  property  in  the  bands  of  the 
trustees,  and  that  it  should  go  to  the  heirs  in 
the  form  of  personal  property.  The  words  'le- 
gal heirs'  must  therefore  be  construed  to  mean  . 
those  who  would  talte  personal  property  under 
the  statute  of  distribution." 

So  In  Houghton  v.  Kendall,  7  Allen  (MassJ 
72,  it  was  held  that,  where  the  word  "heirs'' 
is  used  In  a  gift  of  personalty,  It  should 
primarily  be  held  to  refer,  not  to  those  who 
would  take  realty  by  descent,  but  to  those 
who  would  be  entitled  to  take  intestate  estate 
of  the  person  whose  "heirs"  they  are  called. 

The  inference  as  to  the  intent  of  the  testa- 
tor in  these  cases  is  aptly  stated  In  White  t. 
Stanfleld,  146  Mass.  424,  436,  15  N.  B.  919, 
925,  as  follows: 

"Where  a  testator  establishes  a  fund  consist- 
ing of  personal  property  for  the  purpose  of  pro- 
viding an  income  for  life  for  his  son,  and  this  is 
apparently  his  principal  object,  and  when,  aft- 
er his  son's  decease,  he  directs  it  to  be  paid  over 
to  the  son's  'heirs  at  law,'  his  intention  is  not 
so  much  to  make  a  bequest  of  it,  or  direct  fur- 
ther how  it  shall  go,  as  it  Is  to  surrender  the 
disposition  of  the  fund,  as  if  it  were  actually  the 
son's  to  those  upon  whom  the  law  would  in  such 
case  devolve  it" 

In  regard  to  these  cases  last  above  cited,  it 
is  to  be  noted  that  in  Lawrence  v.  Crane, 
Kendall  v.  Gleason,  and  White  t.  Stanfield, 
supra,  where  the  words  "heirs  at  law"  were 
used,  it  was  nevertheless  held  that  not  only 
the  next  of  kin  under  the  statute  of  distribu- 
tions, but  also  the  "widow,  tat  a  person  enti- 
tled under  the  statute,"  would  be  entitled  to 
share  in  the  fund  to  be  distributed. 

For  other  cases  where  the  word  "helrB," 
used  in  a  will  relating  to  the  disposition  of  per- 
sonal property,  has  been  held  to  mean  those 
entitled  under  statutes  of  distribution  as  in 
case  of  intestacy,  and  Including  widows,  see 
Wright  V.  Methodist  Church,  1  Hoff.  Ch.  (N. 
Y.)  202,  212;  Freemen  v.  Knight,  37  N.  0.  72; 
Hascall  ▼.  Cox,  49  Mich.  435,  13  N.W.  807; 
Corbitt  ▼.  Corbitt,  64  N.  C.  114;  Klser  v.  Ri- 
ser, 55  N.  C.  28 ;  Eddlngs  v.  Long,  10  Ala.  203; 
Jacobs  V.  Prescott,  102  Me.  63,  65  Atl.  761; 
Trenton  Trust,  etc.,  Co.  v.  Donnelly,  65  N.  J, 
Bq.  119,  56  AU.  92;  West's  Estate,  214  Pa. 
35,  63  Aa  407. 

It  has  likewise  been  repeatedly  held  that, 
under  a  settlement  in  trust  or  a  will  dispos- 
ing of  personal  property,  using  the  word 
"heirs,"  the  husband  of  a  beneflcinry  Is  en- 
titled to  the  wife's  interest  as  in  case  of  in- 
testacy, where  the  statute  gives  him  the  right' 
to  her  intestate  property  or  a  portion  thereof. 
Sweet  ▼.  Dutton,  109  Mass,  689,  H  Am.  &ep. 
744 
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"In  cases  where  the  word  'heirs'  in  a  deed  or 
will  has  been  construed  to  mean  distributees  of 
personal  property  under  the  statute  of  distri- 
butions, and  that  statute  has  given  the  whole  or 
a  part  of  the  personal  property  of  a  deceased 
husband  or  wife  to  the  wife  or  the  husband, 
they  have  taken  the  property  in  the  same  man- 
ner as  under  the  statute."  Layery  y.  Egan, 
143  Mass.  389,  393,  0  N.  E.  747.  See,  also, 
Lincoln  v.  Perry,  149  Mass.  368,  374,  21  N.  E. 
671,  4  L.  R.  A.  215:  International  Trust  Co. 
V.  Williams,  183  Mass.  173,  66  N.  E.  798 1 
Gray  t.  Whittemore,  192  Mass.  367,  381-383, 
78  N.  B.  422,  10  L.  K.  A.  (N.  S.)  1143,  116 
Am.  St.  Rep.  246;  Shy's  Appeal,  84  Pa.  241, 
246;  Turner  t.  Burr,  141  Mich.  106,  110,  104 
.N.  W.  379. 

The  language  used  by  the  testator  at  the 
conclusion  of  the  twenty-second  clause  of  the 
will,  and  which  has  already  been  decided  to 
be  applicable  to  the  final  disposition  of  the 
trust  fund  held  for  the  benefit  of  Helen  Cook 
(Quinn)  (see  Cook  t.  Dyer,  supra).  Is  aa  fol- 
lows: 

"In  all  cases  where  I  have  given  property  in 
trust  for  the  use  and  benefit  of  other  persons 
and  have  not  specially  provided  for  its  disposi- 
tion on  their  decease  my  will  is  that  the  trustee 
holding  such  property  snail  on  such  decease  pay 
and  convey  ue  same  in  fee  simple  discharged 
of  all  trusts  to  the  persons  who  by  the  laws  of 
the  state  of  Rhode  Island  would  inherit  it  had 
the  persons  for  whose  benefit  it  was  so  given 
died  seised  and  possessed  thereof  in  fee." 

The  trust  fund,  as  above  shown,  was  all 
personal  property;  the  real  estate  orlgrlnally 
Included  therein  having  been  lawfully  con- 
verted into  personal  estate  by  the  first  trustee 
long  before  the  death  of  the  beneficiary  and 
80  remaining.  The  above-quoted  language 
plainly  shows  the  testator's  Intention  that 
the  trust  fund  should,  after  the  death  of 
Helen  Cook  Quinn,  be  paid  over  to  the  per- 
sons who  would  take  the  same  bad  Mrs. 
Quinn  been  possessed  of  the  fond  in  her  own 
right  at  the  time  of  her  decease,  had  she 
died  Intestate. 

Gen.  Laws  of  B.  L  1909,  e.  812,  1 10,  pro- 
vides as  follows: 

"Sec.  10.  Administration  of  the  estate  of  a 
person  dying  intestate  shall  be  granted  as  fol- 
lows: *  *  *  Second.  If  the  deceased  was  a 
married  woman,  to  her  husband,  if  comporent, 
who  shall  not  be  compelled  to  distribute  the 
surplus  of  the  personal  estate,  after  paym-mt 
of  her  debts,  but  shall  be  entitled  to  retain  the 
same  for  his  own  use." 

Substantially  the  same  statute  was  In  force 
at  the  time  of  the  making  of  testator's  will 
and  of  the  probate  thereof,  and  has  continu- 
ed in  force  ever  since.  Pub.  Stat  R.  1. 1882, 
c.  184,  {  7.  This  statute  was  considered  in 
Kenyon  v.  Saunders,  18  R.  I.  590,  30  AtL  470, 
26  Ll  R.  A.  232,  and  was  held  to  be  a  re-en- 
actment of  the  Statute  of  29  Charles  II,  and 
to  t>e  declaratory  of  the  common-law  rule 
that  "under  the  common  law  the  personal 
estate  of  the  wife  became  the  husband's,  and 
on  her  death  he  could  administer  on  her  es- 
tate and  retain  the  surplus  after  paying  her 
fimeral  charges,  and  if  another  administered 
he  held  the  surplus  as  trustee  for  the  hus- 
band"; the  only  changes  brought  about  by 
subsequent  legislation  being  power  in  the 
wife  to  dispose  of  her  personal  estate  by 


wlU  and  the  liability  of  her  estate  for  her 
debts.  See,  also,  Caswell  v.  Robinson,  21  R. 
I.  193,  42  Ati.  877. 

In  view  of  these  authorities,  it  is  beyond 
question  tliat,  if  Helen  Cook  Quinn  had  I>een 
possessed  in  her  own  right  of  tills  trust  fund 
at  the  time  of  her  death.  It  would  have  gone 
to  her  husband,  the  complainant  in  tills  case, 
under  the  statute  alMve  quoted;  and  that, 
under  the  terms  of  the  will  as  above  set  forth, 
such  must  be  deemed  to  have  been  the  testa- 
tor's intention.  This  statute  gives  to  the  hus- 
band the  exclusive  right  to  the  surplus  of 
the  personal  estate  of  his  deceased  intestate 
wife,  and  it  is  immaterial  that  such  provision 
is  not  contained  in  the  statute  of  descent  and 
distribution,  so  called.  Careful  examination 
of  the  briefs  for  the  several  defendants  dis- 
closes nothing  which  In  any  wise  tends  to 
affect  our  opinion  as  above  expressed  as  to 
any  point  discussed.  We  find  that  the  su- 
perior court  erred  in  sustaining  the  several 
demurrers  to  the  bill  and  In  dismissing  the 
bill  by  the  decree  from  which  the  appeal  is 
taken.  The  complainant  is  entitled  to  the 
fund  formerly  held  by  the  trustee,  Benjamin 
Hall,  Jr.,  for  the  benefit  of  Helen  Cook 
Quinn,  and  should  Iiave  been  made  a  party 
to  the  original  bill  for  the  termination  of  the 
trust  and  for  the  disposition  of  the  trust 
fund. 

The  decree  apiiealed  from  is  reversed ;  the 
complainant  Is  entitled  to  the  relief  prayed 
for  in  his  blU,  and  may  present  a  decree  for 
the  approval  of  this  court  in  accordance  witb 
this  opinion. 

BAKER,  J.  (dissenting).  I  concur  in  the 
opinion  of  the  majority  of  the  court  with  the 
exception  of  that  part  thereof  which  con- 
strues the  last  part  of  the  twenty-second 
clause  of  the  will  of  Hezekiah  Anthony  in 
connection  with  the  seventeenth  clause  there- 
of as  they  relate  to  the  disposition  of  the 
trust  estate  created  by  the  last-named  clause 
upon  the  death  of  Helen  Quinn,  formerly 
Helen  Cook.  Construction  of  the  clause  first 
named  becomes  necessary,  because  no  part 
of  the  corpus  of  said  trust  estate  was  trans- 
ferred to  the  life  tenant  during  her  life,  as 
was  possible  by  the  terms  of  the  said  will. 
The  last  part  of  the  twenty-second  clause  of 
the  will  is  quoted  In  the  majorl^  opinion 
and  need  not  he  here  repeated. 
The  seventeenth  clause  is  as  follows: 
"I  give,  devise,  and  bequeath  to  Sarah  Ann 
Cook,  in  trust  for  Helen  Cook,  widow  of  Enos 
A.  Cook,  the  sum  of  five  thousand  dollars,  and 
also  the  house  and  land  where  said  Enos  A. 
Cook  formerly  lived,  on  Almy  street,  in  Fall 
River,  commonwealth  of  Massachusetts;  to 
have  and  to  hold  the  same  to  her,  the  said 
Sarah  Ann  Cook,  her  heirs,  executors,  and 
administrators,  for  the  use  and  benefit  of  Helen 
Cook,  widow  of  Ehios  A.  Cook,  her  heirs,  execu- 
tors, and  administrators,  with  power  to  manage 
the  same  generally,  and,  if  need  be  in  her  opin- 
ion, to  sell  the  same  and  reinvest  the  proceeds 
tliereof,  and  with  power  to  change  the  invest- 
ment thereof  whenever  in  her  opinion  it  shall 
seem  best  and  with  power  also  to  convey  said 
real  estate  to  her,  her  heirs,  and  assigns,  at  any 
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time  vhen  she  may  think  proper,  and  with  pow- 
er to  pay  over  to,  her  said  money  or  any  part 
thereof,  according  to  her  discretion." 

In  Cook  V.  Dyer,  17  E.  I.  90,  20  Atl.  243, 
tills  court.  In  conatrnlng  clause  17,  held  that 
Helen  Cook  took  an  equitable  life  estate 
thereunder.  The  simple  question  of  construc- 
tion now  presented  is:  Who  were  the  per- 
sons meant  and  p<dnted  out  as  beneficiaries 
by  the  following  words  of  the  twenty-second 
<daiise: 

"My  will  la  that  the  trustee  holding  such 
property  diall  on  saeh  de<*jease  pay  and  convey 
the  same  in  fee  simple,  discharged  of  all  trusts, 
to  the  persons  who  by  the  laws  of  the  state 
of  Rhode  Island  would  inherit  it  had  the  per- 
aons  for  whose  benefit  it  was  so  giveu  died 
seised  and  possessed  thereof  in  fee." 

In  oonstmlng  a  will,  the  words  should  be 
given  their  ordinary  and  usual  significance. 
Bat,  where  technical  words  are  used,  they 
are  presumed  to  be  used  technically,  and  they 
will  be  so  construed  unless  a  clear  Intention 
to  the  contrary  Is  apparent  from  the  context 
40  Cyc  1396,  1398.  The  word  "Inherit"  Is 
of  coarse  a  technical  word,  and  used  techni- 
cally means  "to  take  property  by  descent  as 
an  taelr."  Anderson,  Law  Diet  The  word 
"betr"  Is  also  a  technical  term.  In  strictness 
meaning  "one  bom  in  lawful  matrimony  who 
succeeds  by  descent  and  right  of  blood  (Rich- 
ards V.  Martin,  56  N.  R.  47),  or,  as  stated  in 
Rlcliard  v.  Miller,  62  III.  422,  "an  heir  is  one 
who  inherits,"  showing  that  in  the  present 
case  "the  persons  who  •  •  •  would  in- 
herit It"  are  Identical  In  meaning  with  the 
word  "heirs."  Strictly  speaking,  the  words 
'Inherit"  and  "heirs"  are  words  used  In  re- 
spect to  real  estate  only.  It  is  unquestionably 
true,  however,  that  courts  have  not  hesitated 
to  snbordlnate  the  language  to  the  manifest 
Intention  of  the  testator,  and  in  so  doing. 
If  necessary,  will  give  a  secondary  and  un- 
technlcal  meaning  to  technical  terms.  The 
words  "Inherit"  and  "heirs"  have  both  been 
interpreted  In  a  secondary  and  untechnlcal 
sense,  the  latter  the  more  frequently  than 
the  former  because  the  occasions  for  its  con- 
-stmctlon  by  courts  have  been  the  more  nu- 
xnerons. 

It  la  urged  in  the  present  case  that  the 
word  "Inherit"  should  not  be  interpreted 
technically  but  In  the  sense  of  "take"  or 
"have."  The  claim  Is  based  upon  the  fact 
that,  in  the  inception  of  the  trust,  part  of  the 
estate  was  personal  property,  and  as  to  this 
the  word  "inherit'  could  have  no  strict  ap- 
pUcation^  since  no  one  could  inherit  personal- 
ty. Attention  is  also  called  to  the  provision 
-of  the  will  authorizing  the  trustee  to  sell  the 
real  estate,  and  that  therefore  the  testator 
•contemplated  the  conversion  of  realty  Into 
personalty  during  the  life  of  the  life  tenant. 
In  wiilch  case  the  word  "inherit"  would  have 
no  applicability  in  a  technical  sense,  and 
that,  as  a  matter  of  fact,  the  real  estate  had 
been  converted  Into  personalty  when  Helen 
■Qulnn,  formerly  Helen  Cook,  died.  In  other 
words,  the  complainant  claims  that  the  na- 


ture of  the  property  disposed  of  shows  that 
the  testator,  at  the  death  of  said  Helen,  did 
not  Intend  to  give  it  to  her  heirs  but  to  those 
entitled  to  take  her  personal  estate  upon  her 
dying  Intestate. 

The  nature  of  the  property  disposed  of  is 
well  recognized  as  something  to  be  consider- 
ed In  interpreting  vrllls  when,  by  fair  con- 
struction, a  question  has  arisen  as  to  what 
persons  were  entitled  as  beneficiaries  by  the 
language  employed  in  the  will  to  designate 
them. 

Practically  all  the  reported  cases  pertinent 
In  the  present  case  relate  to  the  construction 
to  be  given  to  the  word  "heirs"  when  applied 
to  real  estate  and  personal  estate  Included  In 
the  same  gift  Under  clause  17  of  Hezeklah 
Anthony's  will,  both  real  and  personal  estate 
were  given  to  the  trustee,  and  the  words  of 
clause  22  are  applicable  to  the  whole  of  such 
estate  as  might  be  in  the  trustee's  possession 
and  control  at  the  time  of  the  death  of  the 
life  tenant  The  rule  of  interpretation  appli- 
cable in  such  cases  Is  stated  in  1  Roi>er  on 
Legacies,  'p.  93: 

"It  being  always  a  question  of  intention  as  to 
the  meaning  of  the  testator  in  the  use  of  the 
word  'heirs,'  if  it  appear  that  the  intent  was 
for  the  heir,  properly  and  technically  such,  to 
take  the  personal  estate,  there  can  be  no  objec- 
tion to  his  title.  An  mstance  of  that  inten- 
tion may  occur  when  a  testator  blends  his  real 
and  personal  estates  together,  and,  after  giving 
the  fund  to  a  i>erson  for  life,  directs  that  Us 
next  heir  at  law  shall  afterwards  succeed  to  it. 
In  this  case,  the  intention  that  both  estates 
should  be  enjoyed  together  is  apparent,  -and  to 
divide  them  by  giving  the  one  to  the  next  of 
kin  would  be  contrary  to  the  words;  conse- 
quently a  court  of  equity  has  no  alternative 
but  to  adhere  to  the  description  in  the  will  and 
to  permit  the  person  answering  that  description, 
viz.,  the  heir  at  law,  to  enjoy  the  whole." 

So  in  Kent's  Com.  voL  4,  637,  note  (12th 
Ed.  Holmes): 

"But  if  real  and  personal  estate  be  devised, 
after  a  life  estate,  to  the  heirs  at  law,  both  the 
next  of  kin  and  the  heir  at  law  cannot  take,  if 
it  appears  both  descriptions  of  property  were 
to  go  together;  and  then  the  heir  will  take  the 
whole." 

And  In  2  Redfleld  on  WlUs,  63: 

"But  where  real  and  personal  estate  la  blend- 
ed in  the  same  bequest,  there  seems  ai.  incon- 
sistency in  giving  the  word  'heir'  or  'heirs'  a 
different  import  with  reference  to  tlie  different 
subject-matters  combined  in  the  same  general 
disposition.  This  difficulty  is  referred  to  in 
some  of  the  earlier  cases.  But  the  question 
was  thoroughly  reviewed,  and  all  the  cases 
bearing  on  this  point  considered,  in  the  case 
of  De  Beauvoir  v.  De  Beauvoir,  and  the  rule 
fully  established  that  in  all  such  cases  the 
word  'heir'  or  'heirs'  must  receive  its  natural 
and  ordinary  import  and  construction." 

There  are  many  decisions  in  support  of 
this  view.  The  leading  English  case  Is  De 
Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas.  524. 
There  a  testator  gave  "all  my  estate  in  the 
funds  of  England  and  all  my  said  manors" 
unto  three  persons  in  succession,  and  their 
sons  successively  in  tall  male,  "and  for  de- 
fault of  such  issue  I  give  and  devise  the 
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same  to  my  own  right  heirs  forever."    The 
Lord  Chancellor  on  page  550  says: 

"That  question  is :  Who  is  the  person  to  take? 
Till  you  ascertain  who  that  person  is,  the  only 
remaining  question  is:  Did  this  testator,  or 
not,  mean  that  the  same  persons  who  tool:  the 
real  estate  should  take  the  personal  estate? 
It  does  not  matter  whether  he  is  described  as 
right  heir,  or  whether  he  belongs  to  the  class 
of  legal  right  heirs,  if  be  is  the  person  and  the 
only  person  who  can  take,  supposing  the  real 
and  personal  property  are  to  go  together  as  a 
blended  fund.  The  moment  you  ascertain  that 
the  heir  at  law,  at  the  death  of  the  testator,  is 
the  person  entitled  to  the  real  estate,  you  ascer- 
tain at  the  same  moment,  assuming  the  inten- 
tion, that  the  same  pei-son  is  to  take  the  per- 
sonail  estate  as  persona  designata." 

And  on  page  552  he  says: 

"It  is  said  that  the  effect  of  this  construction 
will  be  to  give  to  the  two  words  two  senses. 
It  does  no  such  thing.  It  gives  to  the  right  heir 
two  descriptions  of  property,  but  in  one  sense. 
The  fact  that  the  testator's  ri^ht  heir  is  to  take 
both  properties  involves  no  difference  of  sense 
at  all.  One  class  of  this  property  he  does 
not  take  in  the  character  of  right  heir,  b\it, 
being  the  right  heir,  be  takes  it  as  a  gift  under 
this  will.  It  is  perfectly  clear  that,  it  the  per- 
sonal property  is  given  to  bim  expressly,  he 
will  take  it.  The  words  are  not  used  in  two 
senses,  but  they  are  used  in  one  sense,  to  carry 
both  properties  according  to  the  intention." 

See,  also,  Haslewood  v.  Green,  28  Beav.  1; 
Owynne  r.  Muddock,  14  Ves.  448 ;  and  Smith 
V.  Butcher,  10  Ch.  Dlv.  112. 

This  rule  ot  interpretation  is  adopted  by 
the  courts  of  last  resort  in  many  states. 

In  Allison  v.  Allison,  101  Va.  537,  44  S.  E. 
904,  63  L.  R.  A.  920,  the  testator  gave  all 
the  residue  of  his  estate,  real,  personal,  and 
mixed,  to  his  executor  in  tmst  for  a  daugh- 
ter during  her  natural  life  and  at  her  death 
to  be  divided  among  her  children  should  any 
survive  her,  but  if  she  should  die  without  is- 
sue, or  if  her  child  or  children  should  die 
before  becoming  of  age,  "then  the  property 
bequeathed  for  the  benefit  of  my  daughter 
is  to  be  divided  among  my  belrs  at  law  ac- 
cording to  the  laws  of  the  state  of  Virginia." 
The  estate  was  a  large  one  and  Included 
real  and  personal  estate.  After  considering 
the  point  at  length  as  to  the  meaning  of  the 
words  "heirs  at  law"  and  discussing  author- 
ities,  the  court  says: 

"We  are  content  to  accept  the  law  as  de- 
clared by  the  English  Court  of  Chancery,  the 
Supreme  Court  of  Massachusetts,  and  the  emi- 
nent text-writers  from  whom  we  have  quoted. 
We  are  therefore  of  opinion  that,  as  the  residu- 
ary clause  of  the  will  blends  real  and  personal 
estate  and  gives  it  to  the  heirs  at  law  of  the 
testator,  the  persons  answering  that  descrip- 
tion should  enjoy  the  whole ;  there  being  noth- 
ing to  indicate  a  contrary  intention  on  the 
part  of  the  testator." 

In  Mason  t.  Bally,  6  Del.  Ch.  129,  14  Atl. 
309,  the  testator  had  divided  the  rest,  res- 
idue, and  remainder  of  his  estate,  real,  per- 
sonal, and  mixed,  whatsoever  and  whereso- 
ever the  same  might  be,  into  six  equal  parts. 
He  gave  one  of  these  equal  one-sixth  x>arts 
to  S.  "in  trust  to  pay  the  dividends  and  rents 
accruing  thereto  *  •  •  to  her  sister,  my 
daughter  Ann  Elizabeth  Grimshaw,  for  and 


during  the  term  of  her  natural  life,"  and 
upon  her  death  to  convey  the  same  as  the 
said  Ann  might  by  her  last  will  direct,  and. 
"on  the  failure  of  such  last  will  or  testament 
or  instrument,  then  to  convey  the  same  to 
the  right  heirs  of  the  said  Ann  Elizabeth 
Grimshaw,  their  heirs  and  assigns  forever."' 
The  fourth  item  of  the  will  was  as  follows: 
"I  authorize  and  empower  my  executors  here- 
inafter named  or  the  survivor  of  them,  should 
it  be  deemed  necessary,  in  making  distribution 
of  my  estate  according  to  this  my  will,  to  sell 
and  convey  any  or  all  of  my  estate,  eitlier  at 
public  or  private  sale,  for  the  best  price  that 
can  l>e  obtained,  and  deed  or  'deeds  in  fee  sim- 
ple to  the  purchaser  or  purchasers  thereof,  or 
other  conveyances  or  transfers  to  make,  execute, 
and  deliver." 

There  was  no  proof  of  the  nature,  charac- 
ter, and  description  of  the  property  and  es- 
tate of  the  testator  at  the  date  of  his  will. 
At  his  death  he  owned  two  burial  lots  and 
a  considerable  personal  estate.  The  Chan- 
cellor considers  the  meaning  of  the  words 
"heir,"  "right  heir,"  and  "heir  at  law"  at 
great  length  in  an  elaborate  opinion  in  which 
many  cases  are  cited  and  discussed,  and  say» 
(6  Del.  Ch.  158,  14  Atl.  321): 

"There  is  nothing  in  the  context  or  any  part 
of  the  will  to  show  that,  by  the  words  'right 
heirs'  of  his  daughter,  he  meant  any  other  per- 
son or  persons  than  tnose  who  were  technically 
such." 

And: 

"The  qnestion  in  this,  as  in  every  similar 
case,  is  this:  Is  the  person  described  describ- 
ed as  persona  designata  or  not?  The  question 
is:  Who  is  the  person  to  take?  It  does  not 
matter  whether  he  is  described  as  right  heir, 
or  whether  he  belongs  to  the  class  of  legal 
right  heirs,  if  he  is  the  person  and  the  only 
person  who  can  take,  supposing  the  real  and 
personal  property  are  to  go  together  as  a  blend- 
ed fund.  •  *  *  In  all  cases,  whether  the  gift 
is  immediate  or  in  remainder,  whether  it  is  of 
personal  estate  or  of  a  mixed  fund  of  real 
and  personal  estate,  the  question  simply  is 
whether  there  is  such  a  description  on  the  face 
of  the  will  as  amounts  to  a  designatio  per- 
Eonse  and  enables  you  to  give,  to  a  person  not 
filling  the  character  in  which  he  would  be  en- 
titled to  take  it  by  law,  the  property  which  the 
testator  bequeathed  to  him. 

Held,  that  the  entire  equal  sixth  part  went 
to  the  heirs  of  said  Ann.  See,  also,  Hackney 
V.  Griffin,  59  N.  C.  381,  383,  and  Gordon  v. 
Small,  53  Md.  550,  661. 

The  rule  of  Interpretation  above  set  forth 
has  been  applied  in  Massachusetts  in  numer- 
ous cases,  as,  for  example,  Clarke  v.  Cordis, 
4  Allen  (Mass.)  466;  Lombard  v.  Boyden,  5 
Allen  (Mass.)  249;  Fabens  v.  Fabens,  141 
Mass.  395,  6  N.  B.  650;  lincohi  v.  Perrv. 
149  Mass.  368,  21  N.  E.  671,  4  L.  B.  A.  215 ; 
Proctor  v.  Clark,  154  Mass.  45,  27  N.  E.  673, 
12  L.  R.  A.  721;  Olney  v.  Levering,  167 
Mass.  446,  45  N.  E.  766 ;  Heard  v.  Read,  16i> 
Mass.  216,  47  N.  E.  778;  Rand  v.  Sanger,  115 
Mass.  124 ;  Holbrook  v.  Harrington,  16  Gray 
(Mass.)  102;  and  Gray  v.  Whlttemore,  192 
Mass.  367,  78  K  E.  422,  10  U  R.  A.  Qi.  S.) 
1143,  116  Am.  St.  Rep.  246. 

In  Lincoln  v.  Perry,  supra,  the  testator, 
who  was  born  and  lived  a  while  in  New- 
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Hampshire,  but  was  domiciled  In  Massacbu- 
setts  when  he  executed  his  will  and  thence- 
forth until  his  death  In  1877,  gave  one-fourth 
part  of  the  residue  of  his  estate,  consisting 
of  personalty  in  Massachusetts  and  of  land 
in  New  Hampshire,  to  his  brother's  wife,  who 
was  domiciled  in  New  Hampstiire  with  her 
bosband,  and  there  died  in  1804,  "to  have 
and  to  hold  the  same  to  her  during  her  life 
and  at  her  decease  to  her  heirs  at  law  and 
their  heirs  and  assigns  forever."  The  plain- 
tiB  was  appointed  trustee  under  the  will  In 
each  state.  There  was  no  power  to  sell  giv- 
en in  the  will.  By  proper  authority  the 
trustee  sold,  in  1881,  the  real  estate  in  New 
Hampshire  for  $3,000;  the  personal  proper- 
ty In  Massachusetts,  amounting  to  $35,000, 
bad  never  been  invested  in  real  estate;  and 
after  1881  the  whole  property  in  question  bad 
keen  personal  property.  The  question  was 
as  to  who  was  entitled  to  take  the  property 
in  Massachusetts  under  the  designation  "heirs 
at  law."    The  court  said: 

"The  testator  has  appointed  a  common  des- 
tination for  all  of  said  fourth  part  of  the  res- 
idue of  his  property,  whether  the  same  is  real 
or  personal.  The  words  Bhould  not  be  constru- 
ed to  mean  that  the  real  estate  should  go  to 
one  set  of  persona,  and  the  personal  estate  to 
another,  but  the  whole  residue  must  go  to  the 
heirs,  according  to  the  meaning  which  that  word 
bears  at  common  law,  namely,  those  who  would 
be  entitled  to  succeed  to  reid  estate  in  case  of 
intestacy." 

The  rule  applicable  to  these  cases  la  stated 
in  40  Cyc.  p.  1464,  as  follows: 

"Where  the  gift  consists  of  both  real  and  per- 
sonal estate,  the  word  'heirs'  will  ordinarily  be 
construed  as  legal  heirs  or  heirs  at  law  as  to 
the  real  estate,  and  as  next  of  kin  or  distribu- 
tees-as  to  the  personal  estate;  but  where  the 
gift  is  directly  to  the  heirs  of  a  certain  person 
as  a  substantive  gift  to  them,  and  there  is-  no 
indication  that  more  than  one  class  is  intended, 
or  that  the  two  kinds  of  property  are  to  go  in 
different  directions,  the  whole  property,  both 
real  and  personal,  will  go  to  the  heirs  at  law." 

In  the  note  7  cases  are  dted  as  supportive 
of  the  statement  that  "heirs  will  ordinarily 
be  construed"  technically  as  to  the  realty 
and  as  next  of  kin  or  distributees  as  to  the 
personalty.  A  careful  examination  of  the 
seven  cases  cited  shows  that  the  decisions 
In  four  of  them  do  not  support  the  state- 
ment of  the  text  Three  of  the  four,  namely. 
Fa  bens  v.  Fabens,  Hackney  v.  Gtrlffin,  and 
Allison  V.  Allison,  are  cited  above.  Ingram 
T.  Smith,  1  Head  (Tenn.)  411,  relates  only 
to  personal  property.  Of  the  other  three 
cases  two  are  English  cases,  Wingfleld  v. 
Wingfield,  0  C3h.  Dlv.  668,  and  Keay  v.  Boul- 
ton.  25  Ch.  Dlv.  212,  in  the  former  of  which 
real  estate  and  personal  property  in  trust 
was  to  l>e  divided  among  "brothers  and  sis- 
ters then  living  or  their  heirs,"  and  in  the 
latter  case  among  children  "as  may  be  then 
snryiving  or  tbelr  heirs,"  in  which  the  word 
"heirs"  is  held  to  have  a  twofold  meaning, 
namely,  "heir  at  law"  as  to  real  estate  and 
"next  of  Un"  as  regards  the  personalty.  The 
distinction  between  these  cases  and  the 
of  which  De  Beauvoir  t.  De  Beauvoir 
»lA.-« 


is  a  type  Is  not  readily  obvious,  unless  the 
distinction  is  based  on  the  fact  that  in  them 
the  gift  was  substitutional  or  in  succession 
and  in  the  latter  case  it  was  substantive. 

In  Howell  v.  GifCord,  64  N.  J.  Eq.  180,  53 
Atl.  1074,  which  is  the  third  case  cited,  there 
was  a  similar  ruling  where  the  will  provided 
that,  U  a  child  died  without  living  Issue  him 
surviving,  the  share  of  the  deceased  child 
was  to  be  paid  "his  heira  or  legal  representa- 
tives"; the  court  plainly  basing  lbs  decision 
upon  the  use  of  both  terms  "heirs"  and  "legal 
representatives."  In  the  latter  case  the  ex- 
ecutors were  authorized  to  sell  the  realty 
but  were  not  required  to  do  so.  It  is  possible 
that  other  cases  of  this  kind  exist,  but  they 
are  to  be  regarded  as  exceptional  in  face  of 
the  authorities  already  cited. 

It  is  a  well-established  rule  of  interpreta- 
tion of  wills,  as  affected  by  the  nature  of 
the  property,  that  the  word  "heirs,"  as  ap- 
plied to  personalty  primarily,  means  next  of 
kin  or  those  persons  who  would  take  under 
the  statutes  of  distribution  In  case  of  intes- 
tacy. And  this  rule  applies  when-  the  vrtll 
directs  realty  to  be  sold  and  the  proceeds 
paid  to  the  heir.  40  Cyc.  1464.  The  reason 
of  this  rule  as  applicable  to  the  proceeds  of 
real  estate  sold  is  that  the  testator  equitably 
converts  the  realty  and  plainly  Intends  that 
It  shall  go  to  the  beneficiaries  as  personalty. 
But  this  suggests  a  question  as  to  what  effect 
a  power  of  sale  given  to  a  trustee,  but  op- 
tional with  him  as  to  its  exercise,  has  upon 
the  interpretation  to  be  given  the  word 
"heirs"  when  realty  and  personalty  are  In- 
cluded in  the  gift  and  also  as  to  what  effect 
the  exercise  of  the  3;)ower  converting  realty 
to  personalty  will  have.  In  the  five  Massa- 
chusetts cases,  supra,  namely,  Fabens  v.  Fa- 
bens, Olney  v.  Lovering,  Heard  v.  Read,  Proc- 
tor V.  Clark,  and  Gray  v.  Whlttemore,  the 
trustee  was  given  power  to  sell  real  es- 
tate but  not  directed  to  do  so;  and  In  two 
of  the  five  cases  considered,  Olney  v.  Lover- 
ing and  Gray  v.  Whlttemore,  the  trustee 
exercised  the  power  to  sell  and  converted 
the  realty  into  personalty ;  but  in  each  case 
It  was  held  that  the  entire  property  would 
go  to  the  heirs  and  not  to  tiie  distributees 
or  next  of  kin. 

These  matters  are  very  thoroughly  consid- 
ered in  Gray  v.  Whlttemore,  supra,  decided  in 
1906.  The  testator  gave  the  residue  of  his 
property,  consisting  of  real  and  personal  es- 
tate, to  trustees,  who  were  to  pay  the  income 
thereof  to  beneficiaries  for  life,  and  at  the 
expiration  of  the  life  Interests  they  were 
to  pay  and  transfer  the  whole  property  tft 
the  heirs  at  law  of  a  deceased  son  or  daug^- 
ter.  He  also  gave  his  trustees  authority  as 
follows: 

"And  I  hereby  empower  my  said  trustees  and 
their  successors  to  sell  and  convey  any  or  all 
of  said  trust  property:  discharged  of  the  tj-usts, 
and  without  obligation  upon  the  purcbaners  to 
see  to  the  application  of  the  purchase  money: 
and  the  proceeds  shall  be  held  upon  the  same 
trusts." 
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In  determining  who  were  the  persons  en- 
titled to  take  under  the  designation  "heirs 
at  law"  of  said  deceased  child,  the  court 
says: 

"It  is  necessary  also  to  determine  who  are 
the  peraons  entitled  to  take  under  the  designa- 
tion 'heirs  at  law'  of  deceased  children.  •  •  • 
We  think  it  manifest  that  by  these  words,  in 
the  connection  in  which  they  are  used,  the  tes- 
tator intended  to  designate  those  who,  undei 
the  law  of  this  commonwealth,  would  inherit 
the  real  estate  of  the  person  whom  they  repre- 
sent. This  case  comes  ander  the  rule  of  Clarke 
T.  Cordis,  4  Allen  [Mass.]  466,  and  Lombard  t. 
Boyden,  S  Allen  [Mass.]  249,  in  which  it  was 
held  that  where  real  and  personal  estate  are 
included  in  a  single  provision,  by  which  the  in- 
come is  to  be  paid  to  life  tenants,  and  at  the 
expiration  of  the  life  estates  the  trustees  are  to 
pay  and  transfer  the  whole  property  to  the  le- 
gal heirs  either  of  the  testator  or  of  one  of  the 
life  tenants,  there  being  no  indication  that  more 
than  one  class  is  intended  or  that  the  two  kinds 
of  property  are  to  ko  in  different  directions,  the 
whole  property  will  go  to  those  who  are  tech- 
nically described  as  heirs.  [Nnmeroas  cases  are 
cited.]  In  the  cases  in  which,  under  somewhat 
similar  circumstances,  the  word  'heirs'  has  been 
construed  to  have  other  than  its  common-law 
meaninir,  so  as  to  include  those  who  would  take 
personal  property,  either  alone  or  together  with 
neirs  strictly  so  called.  It  generally  will  be 
found  either  that  the  fund  consisted  wholly  of 
personal  property,  or  that  any  real  estate  in- 
cluded therein  was  directed  by  the  testator  to 
be  converted  into  personal  property,  or  that  the 
decision  turned  upon  what  was  found  to  be  the 
particular  intention  of  the  testator." 

Fire  Massachusetts  cases  showing  tills  are 
dted,  all  of  which  are  also  cited  in  complain- 
ant's brief  and  in  the  majority  opinion.  The 
court  further  says: 

"It  remains  to  be  determined  whether  the  pro- 
ceeds of  real  estate  originalljr  held  in  the  trust 
fund,  but  sold  and  changed  into  personal  prop- 
erty by  the  trustees  Iwfore  April,  1898,  in  ac- 
cordance with  the  power  given  to  them  by  the 
will,  should  be  treated  as  real  estate.  It  is  to 
be  observed  that  the  will  does  not  direct  that 
the  real  estate  be  converted  into  personal,  but 
simply  gives  the  trustees  power  to  sell  and  con- 
vey and  to  make  new  investments ;  and  this  baa 
been  already  found  to  be  a  circumstance  of 
weight  in  determining  the  construction  of  the 
words  'heirs  at  law.'  If  the  conversion  had  been 
directed  by  the  testator,  or  if  he  had  contem- 
plated the  making  of  such  a  conversion  before 
the  taking  effect  of  his  final  limitations,  the 
proceeds  of  the  real  estate  would  be  treated  as 
personal  property.  •  •  •  But  where,  as 
here,  there  is  a  mere  power  to  change  invest- 
ments, the  fund  resulting  from  a  sale  of  real 
estate  retains  its  original  character  until  it 
reaches  one  who  has  the  right  to  treat  it  as  his 
own  absolutely  and  for  all  purposes.  •  •  ♦ 
Accordingly  we  are  of  opinion  that  the  proceeds 
of  the  realty  originally  forming  part  of  the 
trust  estate  are  to  be  treated  as  realty  in  mak- 
ing distribution  of  the  trust  fund  until  the  final 
vesting  of  the  right  to  them  in  the  parties  ulti- 
mately entitled." 

See,  also,  Holland  r.  Cruft,  3  Gray  (Mass.) 
162;  Holland  v.  Adams,  3  Gray  (Mass.)  188 ; 
and  Hovey  t.  Dary,  154  Mass.  7,  27  N.  £. 
659. 

In  Holland  t.  Cruft,  3  Gray  (Mass.)  180, 
supra,  Chief  Justice  Shaw  says: 

"The  principle  therefore  appears  to  be  fully 
settled,  both  upon  well-considered  reasons  of 
justice  and  expediency,  and  upon  a  series  of  au- 
thorities, that  where  land  is  devised  as  real  es- 
tate, and  either  by  the  direction  of  the  testa- 


tor  himself,  or  by  operation  of  law,  such  real 
estate  is  converted  into  money  for  the  pnrpose 
of  better  investment,  or  for  any  other  purpose 
consistent  with  the  derign  and  pnrpose  of  the 
ultimate  destination  to  which  the  real  estate 
was  appropriated,  there  the  money  is  substitut- 
ed for,  and  stands  in  the  place  of  the  devised 
real  estate,  and  shaH  go  to  the  same  persons  and 
in  the  same  proportions,  and  vest  in  posses- 
sion and  enjoyment  at  the  same  times  and  upon 
the  same  contingencies,  which  would  have  af- 
fected the  real  estate,  had  it  remained  specifi- 
cally in  real  estate." 

In  Holland  v.  Adams,  supra,  3  Gray  (Mass.) 
191,  he  also  says : 

"As  a  general  rule  to  be  deduced  from  the  cas- 
es, we  think  that  in  case  of  such  conversion  of 
real  into  personal  estate,  to  stand  in  place  of 
the  real,  as  more  beneficial  to  the  parties,  with- 
out changing  the  beneficial  destination,  the 
character  thus  impressed  on  the  money  will  at- 
tach to  it,  until  it  reaches  one  who,  if  it  had  re- 
mained real  estate,  would  take  it  beneficially." 

In  Hovey  v.  Dary,  supra,  154  Bfass.  19,  27 
N.  £.  669,  the  court  says: 

"Where  executors  or  trustees  are  directed  to 
convert  real  estate  into  personal,  it  will  more 
readily  be  inferred  that  the  proceeds  of  such 
realty  are  to  be  held  as  personal  proi>erty  than 
where  power  and  authority  merely  are  conferred 
upon  the  executors  thus  to  change  investments. 
In  the  former  case,  the  direction  shows,  or 
tends  to  show,  that  tiie  testator  has  contemplat- 
ed and  understands  the  change  that  may  be 
made  in  the  rights  of  various  parties  b^  the 
change  in  the  form  of  the  property,  while  m  the 
latter  case  it  is  less  easy  to  suppose  that  he 
has  confided  to  another  the  right  and  power  to 
determine  at  his  own  discretion  whether  the 
descent  or  devolution  of  the  property  shall  be 
changed  by  the  new  form  which  the  property 
may  assume  by  reason  of  the  sale." 

See,  also,  SchoUe  T.  SchoUe,  113  N.  Z.  SftL, 

21  N.  £].  84. 

In  Rhode  Island  Hospital  Trust  Co.  t. 
Harris,  20  R.  I.  408,  39  Atl.  750,  where  trus- 
tees were  given  a  general  power  to  sell  and 
dispose  of  the  trust  estate  at  public  auction 
or  private  sale  and  exercised  the  power  by 
selling  real  estate,  the  court  says : 

"We  are  of  the  opinion  that  as  the  real  es- 
tate was  sold  by  the  trustees  subsequently  to 
the  death  of  the  widow,  not  in  pursuance  of  any 
direction  by  the  testator,  but  merely  for  the  pur- 
poses of  the  trust,  its  proceeds  are  to  be  treated 
as  real  estate  and  are  to  be  distributed  among 
the  persons  who  would  have  been  interested  in 
the  real  estate  bad  it  not  been  sold." 

See  Id.,  20  R.  1. 160,  37  AU.  701,  for  terms 
c£  will  and  decision  upholding  validity  or  the 
sale  of  such  real  estate  by  the  trustees. 

All  of  the  cases  dted  by  the  complainant 
in  his  brief  as  supportive  of  his  claim  are 
cases  where  the  property  disposed  of  was 
either  personalty  or  realty  expressly  directed 
by  the  testator  to  be  converted  into  person- 
alty, or  where  the  intention  of  the  testator 
as  to  such  conversion  for  the  purpose  of  final 
distribution  was  clear,  although  the  conver- 
sion was  not  expressly  ordered.  No  case  is 
cited  where  the  power  to  sell  real  estate  by 
the  trustee  is  optional  and  is  simply  a  power 
to  change  investment,  whether  the  power  be 
exercised  or  not,  which  upholds  the  com- 
plainant's claim,  and  after  a  somewhat  dili- 
gent search  I  have  discovered  none. 

I  therefore  find  no  good  ground  In  reason 
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or  authority  for  not  following  the  mle  act 
fwth  In  Gray  v.  Whlttemore,  supra.  In  this 
case  there  is  nothing  to  indicate  that  either 
by  giying  the  trustee  "power,"  •  •  •  If 
need  be,  in  her  opinion,  to  sell  the  same  and 
reinvest  the  proceeos  thereof  and  with  pow- 
er to  change  the  investment  thereof  whenev- 
er in  her  opinion  it  shall  seem  best,^'  or  by 
the  exercise  of  such  powers  the  testator  in- 
tended to  change  the  ultimate  destination  of 
the  gift  or  that  he  intended  to  confide  in  the 
tmstee  the  right  and  power  to  determine, 
at  her  discretion,  whether  the  devolution  of 
the  property  should  be  changed  as  a  result 
of  dianging  its  form  by  the  sale  thereof. 
On  the  contrary,  it  seems  the  more  reasona- 
ble to  conclude  that  these  powers  "to  sell  and 
reinvest"  and  "to  change  the  investment," 
whenever  it  might  seem  best  to  the  trustee, 
which  naturally  includes  the  power  to  in- 
vest wholly  in  realty  or  wholly  in  personal- 
ty, or  partly  in  each,  were  given  simply  for 
the  parpose  of  enabling  the  trustee  to  man- 
age the  trust  estate  in  the  most  beneficial 
manner.  Under  these  conditions,  the  words' 
"persons  who,  by  the  laws  of  the  state  of 
Rhode  Island,  would  inherit"  should,  in  my 
Judgment,  be  given  their  technical  meaning 
as  the  equivalent  of  "heirs."  To  state  it 
otherwise,  the  words  are  used  in  their  strict 
sense  as  persona  deslgnata  to  point  out  the 
beneficiaries  of  the  gift  This  interpretation 
is  strengthened  by  the  use  of  the  words  "pay 
and  convey  the  same  in  fee  simple"  and  the 
words  "and  the  persons  dying  seised  and  pos- 
sessed thereof  In  fee."  Of  course,  by  "the 
statotes  of  Rhode  Island,"  the  complainant  Is 
not  an  heir  of  Helen  Qulnn  and  cannot  in- 
herit from  her.  Accordingly  he  takes  noth- 
ing nnder  the  will  of  Hezekiah  Anthony  and 
has  DO  interest  In  the  property  in  question. 
On  tills  ground,  the  complainant's  appeal 
from  the  decree  of  the  superior  court  In  sus- 
taining the  respondent's  demurrers  and  in 
dismissizig  the  bill  should  be  denied  and  dis- 
missed, and  the  cause  be  remanded  to  the 
superior  court  for  the  entry  of  a  decree  In 
accordance  herewith. 

OS  M.  J.  I..  Uti        """""" 
CLARK  r.   PUBLIC  SERVICE  ELECTRIC 
CO.    (Na47.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1914.) 

1-  WrrWMSBS   (I  S17*)— IMPEAOHICBRI. 

Where  a  witness  is  impeached  aa  to  a  ma- 
terial part  of  his  testimony,  the  jury  may  disre- 
gard his  whole  testimony. 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1080-1083 ;   Dec.  Dig.  i  317.  •] 

2.  WiTNMSCfl    a    311*)    —    IltPKAOHianiT  — 

Cbboit. 

A  witness  is  not  entided  to  credit,  whose 
testimony  is  inoonslBtent  with  the  common 
principles  by  which  the  condact  of  mankind  is 
governed;  hence  testimony  that  the  deceased, 
•Ithoogfa  sedng  diat  a  live  wire  emitted  sparks 
and  flashed  when  it  touched  the  ground,  stated 


that  he  was  not  afraid  of  it  is  Impeached  by  the 
fact  that  mankind  commonly  know  the  danger 
of  live  wires. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  lOTi-1075 ;  Dec  Dig.  I  311.»] 

8.  Trial  H  141*)— Jubt  Question— Dibectkd 

Verdict. 

The  court  is  justified  in  directing  a  verdict 
only  in  a  case  of  admitted  or  nncontroverted 
facta. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  336 ;   Dec.  Dig.  {  141.*] 

4.  Trial  (I  141*)- Dibecteo  Verdict. 

A  verdict  should  not  be  directed  where  the 
only  Tpetaoa  who  could  contradict  the  witness  is 
dead. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  336;   Dec.  Dig.  i  141.*] 

5.  S}LECTBicrrr  (8  19*)— Aotions-^urt  Ques- 
tion. 

In  an  action  for  the  wrongfnl  death  of 
plaintiff's  intestate,  killed  by  defendant's  live 
wire,  the  question  of  the  contributory  negli- 
gence of  plaintiff's  intestate  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  Other  cases,  see  Electricity, 
Cent  Dig.  {  11 ;  Dec.  Dig.  1 19.*] 

6.  ElAOTBIOITT  (I  19*)  —  AOCIDBHT  —  NSQLI- 

OSHCE. 

Where  a  windstorm,  which  preceded  the 
breaking  of  defendant's  electric  wire,  was  only 
of  a  velocity  of  70  miles  an  hour,  and  it  was  not 
unusual  for  winds  to  exceed  that  rate,  defend- 
ant cannot  be  held  free  from  negligence,  as  a 
matter  of  law,  on  the  theory  that  the  storm 
was  an  unusual  occurrence  which  could  not 
have  been  anticipated,  particularly  as  it  ap- 
peared that  wires,  such  as  the  one  broken,  would 
stand  winds  up  to  135  miles  an  hour. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  f  11 ;    Dec  Dig.  |  10.*] 

7.  Neoligence  (I  61*)  —  Defenses  —  Inevi- 
table Accident. 

Where  an  act  of  Ood,  snch  as  a  storm, 
concurs  with  defendant's  negligence  to  cause  an 
Injury,  defendant  is  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  74,  76;   Dec  Dig.  |  61.*] 

a  Bleotbicitt  (I  19*)— AonoRS— Evidence— 

JmiT  Question.. 

In  an  action  for  the  wrongful  death  of 
plaintilTs  Intestate,  killed  by  a  shock  from  de- 
fendant's electric  wire,  the  qnestion  of  defend- 
ant's negligence  in  strhiging  the  wire  or  in  fail- 
ing to  inspect  its  insulation  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Blectridtr, 
Cent  Dig.  1 11;  Dee.  Dig.  i  19.*] 

Appeal  from  Supreme  Court. 

Action  by  William  P.  Clark,  administrator 
of  David  T.  Clark,  against  the  Public  Service 
Electric  Company.  From  a  Judgment  for  de- 
fendant, affirmed  by  the  Supreme  Court, 
plaintifT  appeals.    Reversed  and  remanded. 

Arthur  T.  Dear  and  Charles  B.  S.  Simpson, 
both  of  Jersey  City,  for  appellant  Edwards 
&  Smith,  of  Jersey  City,  tor  respondent 

VfAIJKER,  0.  This  case  was  tried  before 
a  Jury  In  the  Hudson  circuit  It  resulted  in 
a  direction  of  a  verdict  for  the  respondent, 
and  appellant  appeals  from  the  Judgment 

The  gravamen  of  the  complaint  is  that  le-, 
spondent  maintained  In  Jersey  City  certain 
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electric  wires,  and  that  on  June  10,  1911, 
through  its  negligence,  one  of  the  wires  car- 
rying electric  current  fell,  and  that  decedent 
came  In  contact  therewith,  receiving  a  shock 
from  which  his  death  resulted.  Respondent 
answered,  denying  all  allegations  of  negli- 
gence on  its  part,  and  further  alleging  that 
the  falling  of  the  wire  was  caused  by  Inevit- 
able aeddent,  to  wit,  a  storm  of  great  and  ex- 
traordinary violence.  Appellant  replied,  and 
Issued  was  Joined. 

On  June  10,  1911,  appellant's  intestate  was 
found,  during  a  storm,  lying  dead  on  Clinton 
avenue  near  the  southwest  corner  of  Clinton 
avenue  and  Sackett  street,  Jersey  City,  with 
a  broken  electric  Ught  wire  of  respondent's  on 
or  near  him  and  a  bum  on  his  left  hand.  The 
testimony  of  most  importance,  and  which  was 
given  controlling  effect  on  the  question  of  de- 
cedent's negligence,  was  that  of  the  witness, 
Michael  Walsh,  a  letter  carrier,  who  stated 
that  on  June  10,  1911,  about  10  o'clock  at 
night,  he  was  going  to  deliver  a  letter;  that 
he  was  on  a  car  when  a  storm  of  lightning, 
thunder,  heavy  rain,  and  terrific  wind  start- 
ed; that  trees  were  blown  down  and  the  car 
was  stopped  in  order  to  take  trees  off  the 
track;  that  be  got  off  at  Monticello  avenue 
and  ran  up  Comniunlpaw  avenue  to  Sackett 
street,  stopped  a  few  minutes  in  a  doorway, 
and  started  to  run  again  along  Sackett  street, 
crossed  Clinton  avenue,  and  discovered  a  live 
wire  there;  that  it  was  hanging  from  a  pole 
in  front  of  No.  103  Clinton  avenue;  that  it 
broke  from  the  pole  on  the  southwest  comer 
and  was  flashing;  that  be  asked  some  wo- 
men in  No.  107  Clinton  avenue  if  any  one  had 
telephoned  for  the  police,  but  does  not  re- 
member what  was  said;  that  he  waited  and 
saw  decedent  Witness  was  examined  as  fol- 
lows: 

"Q.  As  he  came  over  tot  you,  did  you  say 
anything  to  him,  and,  if  so,  what  did  j'ou  say, 
and  what  did  he  say  to  you?  A.  I  told  him  to 
look  out;  there  was  a  live  wire ;  so  he  says. 
That  won't  hurt;  there  is  insulation  on  it. 
I  said,  'Don't  touch  it;  it  is  danEerous;'  and 
part  of  it  was  haaging  from  the  fence  on  the 
sidewalk,  and  he  went  over  and  pulled  it,  and, 
as  be  pulled  it,  it  threw  him  over  on  bis  back 
and  killed  him.  Q.  As  soon  as  it  threw  him 
on  his  back,  what  did  you  do?  A.  I  asked  the 
ladies  in  the  house  to  come  over  to  the  window, 
and  I  said,  'Give  me  a  chair  or  something  so  1 
can  knock  it  out  of  his  hand;'  and  so  they 
banded  me  a  chair,  and  I  tried  to  put  it  out 
of  his  hand,  and  could  not,  and  I  took  a  few 
pillows  and  tried  to  get  it  out  of  his  band,  and 
could  not.  I  was  afraid  I  would  get  electrocut- 
ed myself.  Q.  Did  you  stay  there?  A.  I  stay- 
ed around  for  a  few  minutes  there,  and  the 
policeman  came  up.  Q.  Then  what  did  you  do? 
A.  I  went  up  the  street  and  delivered  a  letter. 
Q.  Now,  when  you  said  to  Mr.  Clark,  'Look 
out,  it  IS  a  live  wire,'  you  say  he  said  to  you, 
'It  won't  hurt  me;  it  is  insulated.'  At  the 
time  Mr.  Clark  came  there  and  you  stated  to 
him  it  was  a  live  wire,  was  there  any  indica- 
tion there  showing  it  was  alive  wire?  A.  Why, 
yes,  there  v/as  a  flashing  all  over — all  over  the 
point  that  was  touching  the  ground.  Q.  As  I 
.Understand  you,  when  you  came  there,  you 
were  there  all  alone  at  first?  A.  I  was  alone, 
yes.  Q.  Clark,  came  along  afterwards?  A. 
Afterwards." 


On  cross-examination  he  testified  that  the 
flashing  was  at  the  end  of  the  wire;  that 
there  was  insulation  on  the  rest;  that  it  was 
all  black  except  where  it  was  flashing;  that 
when  he  came  from  Communlpaw  avenue  to 
CUnton  avenue  he  was  running  to  escape  the 
rain;  that  when  he  came  there  no  one  was 
about,  and  he  saw  only  the  people  in  the 
house. 

In  the  next  place,  Walsh  says  that  he  called 
the  attention  of  two  ladies  In  the  comer 
house  to  the  fact  that  the  wires  were  dowa 
and  asked  them  to  telephone,  and  that  it  waa 
while  he  was  talking  to  them  Qiat  the  de- 
ceased came  up  and  took  hold  of  the  wire. 
The  appellant  thereupon  produced  the  occu- 
pants of  the  comer  house,  Miss  Grace  O. 
Baldwin  and  Miss  Frances  Baldwin.  They 
each  testified  that  there  had  been  two  other 
ladles  in  the  house  with  them,  one  their 
mother,  who  was  then  dead,  and  the  other  an 
aunt,  who  was  then  in  Washington.  The 
Misses  Baldwin  each  testified  that  neither  of 
them  spoke  to  any  one  through  the  window; 
that  their  mother  was  all  of  the  time  in  the 
dining  room,  and  that  the  windows  were  in 
the  parlor;  that  the  door  between  the  dining 
room  and  the  jiarior  was  oi)en;  that  their 
aunt  was  with  them  in  the  dining  room,  and 
that  neither  of  them  heard  any  one  at  any 
time  talking  at  the  front  window,  nor  was 
the  front  window  open  at  any  time,  and  they 
were  in  a  position  whereby  they  could  see 
everything  that  was  going  on.  Neither  of 
them  saw  the  letter  carrier  at  all. 

James  H.  Scarr,  weather  expert  In  charge 
of  the  local  office  of  the  United  States  Weath- 
er Bureau  in  New  York  City,  was  examined 
and  stated  that  there  was  a  rain  and  thunder 
storm  from  7:15  to  7:55  p.  m.,  later  from 
9:55  to  11:45  p.  m.;  heavy  rain  and  high 
wind;  wind  at  10:19  p.  m.  was  70  miles  i>er 
hour.  This  storm  was  unusually  severe,  the 
fall  of  rain  very  heavy,  and  the  wind  very 
high,  driving  rain  before  It.  On  cross-exam- 
ination he  stated  that  there  was  wind  veloci- 
ty in  April,  1911,  of  83  miles  per  hour,  and 
that  there  had  been  other  winds  higher  than 
70  miles  per  hour. 

At  the  conclusion  of  the  case  a  motion  was 
made  for  the  direction  of  a  verdict  for  the  re- 
spondent upon  the  ground  that  there  had 
been  no  negligence  shown  upon  its  part;  that 
the  wire  was  blown  down  by  an  unusual  and 
extraordinary  storm,  one  not  to  be  expected 
and  guarded  against  by  the  respondent;  that 
decedent  came  to  his  death  by  the  Assump- 
tion of  a  risk,  and  was  guilty  of  contributory 
negligence,  in  picking  up  or  touching  a  wire 
which  he  knew  to  be  a  Uve  one,  having  been 
warned  of  its  dangerous  character. 

After  argument  on  the  motion,  the  court 
directed  a  verdict  for  the  respondent,  making 
the  following  observations: 

"Under  the  decisions  of  oar  highest  courts, 
the  verdict  of  a  jury  cannot  stand  unless  there 
is  some  evidence  to  support  It,  and  it  is  the 
duty  of  the  court,  unless  there  is  some  evidence 
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which  would  support  a  yerdict,  to  direct  the 
JQiy  to  bring  in  a  yerdict  for  tlie  defendant  If 
the  testimony  of  Walsh  given  in  this  case  be 
tme,  the  plaintiff  has  no  case  whatever.  There 
is  nothing  that  I  can  see  that  would  justify 
Tou  any  vay  in  discrediting  Walsh's  testimony. 
He  was  ft  government  official;  he  was  in  the 
Iwrfurmauce  of  his  duty  tliat  night;  and  he 
iiays  he  warned  this  man  who  was  killed  not 
to  touch  that  wire,  and  that  after  he  received 
the  warning  he  took  hold  of  it,  perhaps  inno- 
cently, thinking  he  could  do  so  in  safety,  but 
it  turned  out  he  was  mistaken,  and  our  courts 
have  held,  if  a  man  sees  fit  to  take  risks  of 
that  sort,  why  he  must  take  the  risk,  and  he 
cannot  charge  the  effect  of  his  own  careless- 
ness upon  anybody  else.  Then,  too,  there  is 
undispated  evidence  that  this  was  an  unusual 
storm  that  night,  and  the  courts  do  not  hold 
people  responsible  for  the  effect  of  storms  un- 
less they  have  §ood  reason  to  anticipate  them. 
You  cannot  anticipate  unusual  storms.  It  ap- 
pears from  the  evidence  that  that  was  an  un- 
Qsnal  storm,  not  onlj  in  itself,  hut  in  its  ef- 
fect, because  it  carried  down  a  large  number 
of  trees  and  a  large  number  of  wires.  Upon 
both  grounds  I  have  no  hesitation  in  saying  to 
yon  that,  if  a  verdict  should  pass  in  favor  of 
the  plaintiff,  it  would  not  be  sustained,  and, 
nnder  the  circumstances,  I  am  constrained  un- 
der tbe  law  to  say  to  you  that  your  verdict 
must  be  for  the  defendant." 

Appellant's  counsel  thereupon  objected  to 
the  direction  of  a  verdict  for  the  respondent 
and  afterwards  ai^aled  to  this  court  from 
tbe  judgment  entered  upon  the  verdict  of  the 
iwej  rendered  In  conformity  with  the  trial 
judge's  instruction. 

[1-S]  On  behalf  of  appellant  many  grounds 
for  reversal  were  assigned,  which  were  argued 
under  two  points:  (1)  That  the  learned  trial 
conrt  erred  in  directing  a  verdict  for  the  re- 
spondent upon  tbe  ground  that  the  deceased 
was  guilty  of  contributory  negligence;  and, 
(2)  that  respondent  could  be  relieved  from 
responsibility  for  the  accident  only  upon 
proof  that  it  was  caused  solely  by  an  act  of 
God,  and  that,  as  respondent's  negligence 
contributed  to  the  accident,  the  trial  court 
erred  In  directing  a  verdict.  Respondent's 
counsel  argued  only  the  first  point  raised  by 
the  appellant,  asserting  that,  no  matter  what 
caused  the  fall  of  the  wire,  that  fact  was  not 
of  importance  in  the  case,  because  the  undis- 
puted evidence  demonstrated  that  decedent's 
death  was  caused  by  bis  deliberate  and  Inten- 
tional act 

Now,  if  tbe  witnesses,  the  Misses  Baldwin, 
are  to  be  believed,  and  tbe  jury  would  have  a 
right  to  believe  them,  the  letter  carrier  was 
either  In  error  or  was  falsifying  as  to  what 
occnrred  between  blm  and  them,  and,  If  he 
was  In  error  In  this  respect,  the  jury  would 
have  a  right  to  believe  that  he  was  In  error 
In  other  respects;  and,  if  falsifying  In  any 
respect,  they  would  have  a  right  to  believe 
that  he  was  falsifying  In  all  other  respects, 
applying  the  maxim,  "Falsus  In  uno,  falsus 
in  omnibus."  Addis  v.  Rushmore,  74  N.  J. 
Law.  649,  65  Ati.  1036. 

It  will  be  remembered  that  the  letter  car- 
rier Walsh  testified  that  he  warned  the  de- 
ceased that  the  wire  was  a  live  one  and  ad- 
monished him  not  to  touch  It;    that  In  the 


face  of  this  warning  and  admonition  the  de- 
ceased deliberately  took  hold  of  it  and  was 
killed.  Practically  everybody  understands 
the  danger  lurking  in  a  live  electric  wire. 
It  Is  to  be  presumed  that  every  one  warned 
of  the  existence  of  such  a  wounding  and 
death  dealing  Instrumentality  would  recoil 
from  It  This  wire  was  flashing  fire  at  the 
time  according  to  Walsh's  statement 

Vice  Chancellor  Van  Fleet  in  Earl  v.  Nor- 
folk &  New  Brunswick  Hosiery  Co.,  36  N. 
J.  Bq.  188,  said  at  page  194,  that  a  vritness  is 
not  entitled  to  credit,  whose  testimony  is  in- 
consistent with  the  common  principles  by 
which  the  conduct  of  mankind  is  naturally 
governed.  This  judicial  observation  has 
pointed  application  to  the  testimony  to  which 
reference  has  just  been  made.  Surely  it  was 
for  the  jury  to  say,  in  respect  to  the  situa- 
tion just  adverted  to,  whether  the  deceased 
would  have  been  likely  to  act  as  Walsh  said 
he  did,  or  whether  he  would  have  been  likely 
to  shrink  from  contact  with  the  flashing 
wire  upon  the  well-known  principle  of  self- 
preservation,  quite  appropriately  called  the 
first  law  of  nature. 

In  the  recent  case  of  Dickinson  v.  Erie  R. 
R.  Co.,  90  Atl.  305,  this  court  held  that  a 
trial  judge  was  only  justified  in  directing  a 
verdict  upon  a  court  question  arising  from 
the  admitted  or  nncontroverted  facts  of  a 
case,  and  that  conflicting  testimony,  and  its 
weight,  must  klways  be  submitted  to  the  Jury 
for  their  consideration  and  determination. 
See,  also,  Fulton  v.  Grleb  Rubber  Co.,  72  N. 
J.  Law,  35,  60  Atl.  87. 

The  rule  seems  to  be,  as  stated  in  38  Cyc. 
p.  1670,  namely,  that  a  verdict  will  not  be 
directed  where  the  only  person  who  could 
liave  contradicted  the  witness  is  dead. 

The  respondent  relies  upon  Anderson  v. 
Jersey  City  Elea  Light  Co.,  64  N.  J.  Law, 
664,  46  Atl.  593,  and  Brooks  v.  Consolidated 
Gas  Co.,  70  N.  J.  Law,  211,  67  Atl.  396,  as 
Justifying  the  trial  judge  in  directing  a  ver- 
dict in  Its  favor.  In  Anderson  v.  Jersey  City 
Elec.  Light  Co;,  64  N.  J.  Law,  at  page  665,  46 
Atl.  at  page  603,  there  was  a  nonsuit  at  tbe 
circuit,  and  this  court.  In  reviewing  the  judg- 
ment entered'  thereon,  said : 

"We  find  nothing  in  the  facts  which  would 
justify  ns  in  reversing  the  action  of  the  trial 
court.  Instead  of  receiving  bis  injuries,  as  he 
alleges  in  his  declaration,  by  unwittin{[ly,  but 
without  any  fault  or  lack  of  care  on  his  part, 
coming  in  contact  with  this  wire  while  engaged 
at  his  work  (Anderson  v.  Jersey  City  Electric 
Ught  Co.,  63  N.  J.  Law,  387  [43  AtL  654]). 
they  are  the  result  of  his  deliberately  touching 
this  wire,^  not  in  the  performance  of  the  work 
about  which  he  was  employed,  but  simply  for 
the  purpose  of  demonstrating  the  correctness 
of  his  judgment  as  to  its  harmlessness.  He 
knew  that  the  wire  might  be  dangerous  if  the 
insulation  was  not  perfect,  and,  having  volun- 
tarily assumed  the  risk  of  injury  in  order  to 
vindicate  the  soundness  of  his  judgment,  he  has 
no  one  but  himself  to  blame  for  the  consequence 
which  followed." 

There  is  no  suggestion  of  confilcting  evi- 
dence in  this  Anderson  Case  as  to  what 
took  place,  nor  concerning  the  plalutifTs  neg- 
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llgence.  Had  there  been,  the  case  would 
hare  doubtless  been  submitted  to  the  Jury, 
and,  if  not,  at  least  another  question  would 
have  been  InTolved  on  the  hearing  in  this 
court  The  Anderson  Case  upon  examination 
will  be  found  not  to  be  an  authority  for  re- 
spondent's contention. 

The  case  at  bar  is  more  nearly  like  that 
of  Brooks  ▼.  Consolidated  Gas  Co.,  70  N.  J. 
Law,  at  page  216,  07  Atl.  at  page  398,  in 
which  this  court  held: 

"There  was  evidence  from  which  the  contrib- 
ntoiy  negligence  of  deceased  might  perhaps  be 
inferred,  but  none  so  conclusive  as  would  jus- 
tify an  instruction  for  the  defendant.  It  was 
sliown  that  deceased  had  been  warned  by  an 
employ^  of  the  defendant  company  of  the  dan- 
ger in  coming  in  contact  with  the  wires.  There 
was  also  evidence  that  a  person  warned  de- 
ceRsed  on  the  morning  of  his  death,  and,  upon 
learning  that  he  was  going  to  work  on  the  bal- 
cony, that  the  wires  were  dangerous,  and  that 
deceased  replied  that  he  was  not  afraid  of 
them.  When  first  found,  the  left  hand  of  de- 
ceased was  firmly  clasped  upon  the  wire.  If 
it  may  be  inferred  therefrom  that  deceased  de- 
tiberately  took  hold  of  the  wire,  either  to  show 
that  he  was  not  afraid  of  it  or  for  some  other 
reason,  his  conduct  was  negligent,  and,  if  sudi 
was  the  only  inference  possible,  a  direction  of 
a  verdict  would  have  been  proper.  Anderson  v. 
Jersey  City  Electric  light  Co.,  64  N.  J.  Law, 
664  [46  AU.  593].  But  that  inference  was  not 
a  necessary  one.  Considering  the  warnings  he 
had  received,  his  declaration  that  he  was  not 
afraid  of  the  wires  may  be  intended  to  indicate 
that  the  work  he  was  about  to  do  would  not  put 
him  in  danger.  And  a  reasonable  inference 
from  the  circumstances  may  be  drawn  that 
when  deceased  leaned  over  the  balustrade,  en- 
gaged in  painting  the  gutter,  his  left  hand  may 
have  been  placed  upon  tbe  corner  of  the  house, 
and  by  an  unexpected  slip  have  been  caught  in 
the  loop  of  the  wire.  Whether,  upon  such  an 
inference,  he  was  guilty  of  negligence  in  thus 
placing  his  left  hand  waa  a  fair  question  for  tbe 
Jury." 

[I-I]  Now  on  the  other  question,  that  of 
inevitable  accident  owing  to  the  storm: 
There  was  testimony  tending  to  show  that 
the  wire  in  question  was  improperly  strung, 
passing  through  a  tree  and  touching  tbe 
branches;  that  it  had  been  insulated,  and 
that  the  Insulation  was  worn  and  broken 
from  friction  with  the  tree;  that,  at  the 
point  where  the  wire  was  thus  worn  and 
bare,  it  broke  on  the  night  of  the  accident. 
True,  the  respondent  denied  these  facts  and 
introduced  evidence  to  show  that  the  wire 
was  properly  inspected,  and  that  it  did  not 
break  in  the  tree  top  at  the  point  claimed  by 
the  appellant's  witnesses,  but  broke  at  an 
entirely  different  place,  namely,  at  a  corner 
pole  some  distance  away.  This  raised  a 
question  of  fact  for  the  Jury  to  decide. 

The  accident  happened  In  the  month  of 
June,  when  there  was  no  ice  or  snow  to 


weigh  down  the  wire  and  help  cause  it  to 
break.  Its  breaking,  if  due  to  the  storm, 
could  only  have  been  occasioned  by  the  veloc- 
ity of  the  wind.  The  testimony  showed  that, 
at  about  the  time  of  the  accident,  the 
wind  was  blowing  70  miles  per  hour.  Such 
storms,  however,  were  shown  not  to  be  en- 
tirely infrequent;  there  being  records  in  the 
preceding  10  years  of  wind  velocities  of  76, 
74,  80,  83,  72,  78,  and  96  miles  an  hour,  and 
that  it  would  take  a  wind  velocity  of  135 
miles  an  hour  to  break  the  particular  wire 
If  it  were  in  good  condition.  It  cannot  there- 
fore be  said,  as  matter  of  law,  that  the  storm 
In  question,  happening  when  It  did,  was  one 
of  such  severity  and  unlikelihood  that  It 
could  not  have  been  anticipated  or  guarded 
against 

There  was  certainly  a  question  as  to 
whether  or  not  negligence  of  the  respondent 
in  the  maintenance  of  this  wire  (Including  in- 
spection of  insulation)  did  not,  in  combina- 
tion with  the  storm,  cause  the  injury  result- 
ing in  the  death  of  the  appellant's  intestate. 
If  the  injury  so  resulted,  it  may  be  presum- 
ed that  the  damage  was  caused  by  a  defec- 
tive wire.  New  Brunswick  Steamboat  Co. 
V.  Tiers,  24  N.  J.  Law,  697,  64  Am.  Dec.  394. 
True,  that  was  a  suit  against  a  common  car- 
rier who  is  an  insurer  against  loss  of 
goods  carried,  and  is  not  excused  from  lia- 
bility when  the  loss  is  occasioned  by  an  act 
of  God,  unless  that  act  is  the  proximate 
cause  of  the  injury,  nor  where  the  negligence 
of  the  carrier  or  any  other  person  concurs 
with  the  act  of  God  in  producing  the  loss. 
In  the  case  at  bar  the  respondent,  not  being 
an  insurer,  would  not  be  liable  for  damage 
occasioned  exclusively  by  Inevitable  accident, 
but  only  from  its  own  negligence. 

Ihe  rule  as  to  damages  for  injury  result- 
ing from  negligence  concurrent  with  Inevi- 
table accident  is  thus  stated  In  29  Cyc  at 
page  604: 

"Nevertheless  the  rule  imposing  liability  on 
defendant,  although  another  efficient  cause  con- 
curs with  defendant's  negligence,  applies  where 
an  accident  or  act  of  God  is  the  concurring 
cause.  And  the  same  is  true  where  the  pri- 
mary cause  was  an  accident  for  which  defend- 
ant was  not  liable  if  the  injury  would  not  have 
resulted  but  for  his  negligence,  or  where,  by 
the  exercise  of  ordinary^  care,  the  result  might 
have  been  essentially  mitigaled." 

Upon  this  whole  matter  we  are  of  opinion 
that  the  respondent's  liability  or  nonliability 
for  the  accident  resulting  in  the  death  of  ap- 
pellant's Intestate  was  a  question  of  fact 
which  should  have  been  submitted  to  the 
Jury,  and  therefore  the  Judgment  should  be 
reversed,  and  a  venire  de  novo  awarded. 
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»  N.  J.  Eg.  MB) 
HUNM  A  00.  T.  AMERICANA  CO.  et  aL 
(No.  67.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  16^  1914.    Disaenting  Opinion 

June  29,  1914.) 

(BfUcbiu  Jm  the  Court.) 

L  TRAin-MAXKB  AND  TBADB-NAKBS  (I  78*)— 
IlfJURCTIOM— 6B0UKD8. 

The  basis  of  suits  to  mjoin  the  nse  of  the 
complainant's  name  is  Ihe  damage  or  possi- 
bilitr  of  damage  to  the  complainant,  not  the 
damage  or  probability  of  damage  to  the  public; 
fraudulent  conduct  on  the  part  of  the  defend- 
ant is  a  necessary  element,  but  fraudulent  con- 
duct without  damage  to  tne  complainant  does 
not  snffice. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  i  88;  Dec.  Dig.  i 
78*] 

2.  Equitt  (i  65*)— Maxims. 

Since  it  is  the  complainant  who  Is  to  be 
protected  in  suits  to  enjoin  the  use  of  his  nsme, 
M  mnst  come  into  court  with  clean  hands. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent.  Dig.  |i  185-187;    Dec.  Dig.  i  65.*] 

3.  Tbadb-Mabks  ahd  Tbaoc-Namxs  d  87*)— 

iHJTJKCnOK. 

Where  tlie  complainant  and  defendant 
agreed  that  an  encyclopedia  should  be  repre- 
sented to  the  public  as  the  work  of  the  com- 
plainant in  order  to  aTail  themgelves  of  its 
reputation  to  attract  subscriberB  for  the  book, 
the  complainant  cannot  be  heard  to  complain 
of  conduct  in  which  it  Joined  and  by  which  it 
profited. 

(Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  96;  Dec  Dig. 
187.*] 

4.  Tbade-Mabks  and  Trade-Naves  (i  87*)— 
Injunction— Deferbb— Pleading. 

Where  complainant  and  defendant  agreed 
tliat  an  encyclopedia  should  be  represented  to 
the  public  as  the  work  of  the  complainant  in 
order  to  avail  themselves  of  its  reputation  to 
attract  subscribers  for  the  book,  and  subse- 
quently the  complainant  terminated  the  agree- 
ment and  sought  to  enjoin  the  use  of  its 
name,  the  court  denied  relief  because  the  com- 
plainant did  not  come  into  court  with  dean 
hands,  although  the  point  was  not  raised  by  the 
defendant  in  their  answer. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  %  96;  Dec.  Dig. 
I  87.*] 

f.  Equitt  ({  66*)— Bioht  to  Eqxtitablb  Bx- 

UET. 

Where  a  complainant's  conduct  has  been 
saeh  that  he  does  not  come  into  court  with 
clean  hands^  the  disqualification  applies  only 
to  the  particular  matter  or  transaction  with 
which  the  wrongful  conduct  has  to  do,  and  he 
may  have  relief  in  other  respects. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  gi  185-187 ;   Dec.  Dig.  i  66.*] 

White,  J.,  dissenting. 

Appeal  from  Court  of  Chancery. 

Bill  by  Munn  &  Company,  a  corporation, 
against  the  Americana  Company  and  others, 
to  restrain  defendants  from  using  the  words 
"Sdentlflc  American"  In  connection  with  the 
sale  of  defendants'  publication.  Injunction 
granted  in  part  (88  Atl.  330),  and  defendants 
appeal    Modified  and  affirmed. 

See,  also,  89  AQ.  529. 


Robert  H.  McCarter  and  Conover  English, 
both  of  Newark,  for  appellants.  J.  Franklin 
Fort  and  Franklin  W.  Fort,  both  of  Newark 
(Arthur  H.  Masten  and  Sinclair  Hamilton, 
both  of  New  Tork  City,  on  the  brief),  for  re- 
spondent 

SWAYZB,  J.  [1]  The  basis  of  suits  of  this 
character  is  the  damage  or  possibility  of 
damage  to  the  complainant,  not  the  damage 
or  probability  of  damage  to  the  public.  The 
question  sometimes  discussed  Is  whether  re- 
lief may  be  rested  on  a  personal  basis  alone, 
or  whether  damage  to  property  rights  is  nec- 
essary— a  question  left  undecided  In  this  court 
In  Vanderbllt  v.  Mitchell,  72  N.  J.  Eq.  910, 
926,  67  At!  97,  14  L.  R.  A.  (N.  S.)  304.  In 
an  early  English  case  the  court  refused  an 
Injunction  to  restrain  the  sale  of  a  quack 
medicine  under  the  name  of  the  complainant, 
an  eminent  physician.  Clark  t.  Freeman,  11 
Beav.  112.  And  although  the  case  is  not  of 
great  authority,  the  criticism  upon  it  was  not 
due  to  the  fact  that  the  court  refused  at  the 
suit  of  an  Individual  to  restrain  a  fraud  upon 
the  public,  but  to  the  fact  that  it  overlooked 
the  property  right  of  a  man  In  his  own  name. 
Maxwell  v.  Hogg,  L.  S.  2  CHi.  307.  The  Court 
of  CJhancery  has  held  that  there  is  such  a 
right  Edison  ▼.  Edison  Polyform  &  Mfg.  C!o., 
73  N.  J.  Eq.  136,  67  AtL  892.  Although  dam- 
age Is  the  basis  of  the  suit,  the  mere  fact  of 
damage  or  possibility  of  damage  Is  not 
enough,  since  damage  may  result  from  law- 
ful acts,  such  as  legitimate  competition. 
Fraudulent  conduct  on  the  part  of  the  de- 
fendant Is  a  necessary  element  Intematioh- 
al  Silver  Co.  v.  Rogers,  71  N.  J.  Eq.  5C0,  563, 
63  Atl.  977.  But  fraudulent  conduct  without 
damage  to  the  complainant  does  not  suflSce. 
The  case  upon  which  the  complainant  relied 
was  expressly  put  upon  the  ground  of  the 
liability  of  the  complainant  to  loss.  Waiter 
V.  Ashton  (1902)  2  Ch.  282. 

[2]  The  very  discussion  suffices  to  show 
that  although  fraudulent  conduct  which  may 
deceive  the  public  is  a  necessary  element  It 
is  the  private  loss  of  the  complainant  that 
is  to  be  prevented,  not  the  public  injury  aris- 
ing to  others  from  the  fraudulent  use  of  the 
complainant's  name.  This  Is  In  consonance 
with  general  principles.  It  Is  unnecessary 
to  dwell  upon  the  point  Its  Importance  In 
the  present  case  Is  due  to  Its  bearing  upon 
the  standing  of  the  complainant  to  maintain 
Its  bill.  If  It  were  the  public  that  Is  to  be 
protected,  the  conduct  of  the  complainant 
ought  not  to  prevent  relief.  Since  It  is  the 
complainant  that  is  to  be  protected,  the 
well-established  maxim  of  equity  Is  applica- 
ble; the  complainant  must  come  Into  court 
with  clean  hands. 

[3]  The  facts  found  by  the  learned  Vice 
Chancellor  establish  an  agreement  on  the 
part  of  the  complainant  and  the  Americana 
Company  to  make  money  out  of  the  public 
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by  representing  tlie  encyclopedia  as  the  work 
of  the  Scientific  American,  and  thereby  avail- 
ing themselves  of  the  reputation  of  that 
Journal  to  attract  subscribers  for  the  book. 
The  adoption  of  the  name  Scientific  Ameri- 
can Compiling  Department  cannot  be  other- 
wise explained.  The  word  "Department"  In 
that  expression  can  hardly  convey  to  the 
ordinary  mind  any  other  meaning  than  De- 
partment of  the  Scientific  American;  and 
the  language  of  the  letter  addressed  by  Munn 
&  Co.,  to  the  American  People  under  date  of 
May,  1906,  Is  carefully  chosen  to  convey  the 
same  impression  without  saying  so  in  ex- 
press words.  G?be  encyclopedia  is  therein 
said  to  be  issued  under  the  direct  editorship 
and  personal  supervision  of  the  editor  of 
the  Scicntiflc  American,  although  his  actual 
connection  with  the  work  was  slight;  be  Is 
said  to  be  assisted  by  a  board  of  eminent 
Department  Editors ;  the  natural  impression 
conveyed  is  that  they  were  editors  of  de- 
partments of  the  Scientific  American,  since 
nothing  else  is  mentioned  that  could  hare 
departments;  in  fact,  so  far  as  appears,  no 
editor  of  the  Scientific  American  except  Mr. 
Beach  was  connected  with  the  encyclopedia. 
The  book  is  said  to  be  a  great  work  "pub- 
lished by  the  Sdentlflc  American  Compil- 
ing Department,"  with  the  full  co-operation 
of  Munn  &  Co.,  who  add  that  they  are  cer- 
tain that  it  will  be  found  standard  in  its  in- 
formation and  fully  equal  to  the  reputation 
of  the  Scientific  American  for  accuracy  and 
reliability.  The  gravamen  of  the  complain- 
ant's bill  Is  that  Munn  &  Go.  will  be  injured 
In  their  good  business  reputation  by  the 
fraud  of  the  defendants  in  palming  off  the 
book  upon  the  public  as  a  work  connected 
with  the  Scientific  American.  Tet  that  is 
the  very  scheme  in  which  the  parties  Joined 
for  years  prior  to  1911.  We  think  the  com- 
plainant cannot  now  be  heard  to  complain  of 
conduct  in  which  they  formerly  Joined  and 
by  which  they  profited.  It  makes  no  differ- 
ence whether  the  encyclopedia  is  valuable 
or  not,  nor  whether  purchasers  thereof  have 
been  damaged ;  it  is  enough  that  they  have 
been  or  may  have  been  beguiled  of  their 
money  because  the  complainant's  representa- 
tions and  the  representations  of  the  defend- 
ant, to  which  the  complainant  assented,  per- 
suaded them  that  they  were  buying  a  work 
which  was  made  better  by  the  co-operation 
of  the  Scientific  American.  We  think  that 
the  complainant,  when  it  tires  of  its  bargain 
and  seeks  to  enjoin  the  defendant  from  fur- 
ther profiting  by  the  supposed  connection, 
does  not  come  into  court  with  clean  hands. 
Fraudulent  conduct  which  the  law  would 
enjoin  but  for  the  agreement  of  the  parties 
to  exploit  the  public  is  as  inimical  to  public 
policy  as  gambling  in  cotton,  which  is  con- 
demned by  statute,  and  the  rule  applied  in 
Mlnzeshelmer  v.  Doolittle,  60  N.  J.  Bq.  394, 
45  Atl.  611,  is  applicable  to  the  present  case. 
The  principle  applied  in  the  law  courts  In 
Hope  T.  Linden  Park  Ass'n,  58  N.  J.  Law, 


627,  34  Atl.  1070,  56  Ain.  St  Rep.  614,  and 
Wyckoff  V.  Weaver,  66  N.  J.  Law,  648,  52 
Atl.  356,  is  in  effect  the  same. 

[4]  The  failure  of  the  defendants  to  ques- 
tion in  their  answer  the  standing  of  the  com- 
plainants is  not  material.  This  very  point 
was  made  and  overruled  by  this  court  in 
Minzeebeimer  v.  Doolittle,  60  N.  J.  Cq.  394, 
397,  45  Atl.  611.  As  we  there  said,  the  court 
will  not  for  any  delinquency  of  the  defend- 
ant, lend'  its  assistance  to  a  violation  of  law ; 
and  so  it  will  not  assist  one  who  has  Joined 
in  an  effort  to  deceive  the  public  to  prevent 
his  associate  from  continuing  to  do  the  very 
thing  to  which  be  has  previously  assented. 

[i]  We  think  therefore  that  the  decree 
must  be  reversed ;  but  it  does  not  follow  that 
the  complainant  is  not  entitled  to  some  of 
the  relief  granted.  The  disqualification  ap- 
plies only  to  the  particular  matter  or  trans- 
action with  which  the  wrongful  conduct  bad 
to  do.  Woodward  v.  Woodward,  41  N.  J.  Eq. 
224,  4  AtL  424.  In  this  case  the  complain- 
ant's wrongful  conduct  bad  to  do  with  the 
exploiting  of  the  encyclopedia  under  the 
name  of  Scientific  American  Compiling  De- 
partment. The  complainant  Is  not  shown 
to  have  assented  to  the  use  of  the  name 
Scientific  American  for  any  other  purpose. 
So  far  as  the  decree  enjoins  the  Scientific 
American  Compiling  Department  from  using 
its  corporate  name,  it  must  be  reversed;  so 
far  as  it  enjoins  the  use  of  the  name  Scien- 
tific American  in  other  ways,  it  must  be  af- 
firmed. The  defendants  are  entitled  to  costs 
in  this  court. 

WHITE,  J.  (dissenting).  I  concur  in  the 
legal  principles  enunciated  In  the  foregoing 
opinion,  but  dissent  from  a  finding  of  fact  by 
this  court  the  existence  of  which,  besides 
seeming  to  me  quite  doubtful,  was  not  raised 
by  the  pleadings,  nor  tried  as  an  issue,  nor 
considered  nor  found  as  a  fact  by  the  Vice 
Chancellor  who  tried  the  cause.  Under  such 
circumstances,  it  may  well  be  that  the  record 
discloses  scant  proof  in  denial  of  what  no  one 
has  seen  fit  to  assert.  This  court's  finding  of 
fact  Is  that  the  publication  of  the  Encyclo- 
pedia Americana  under  the  published  name 
of  "Scientific  American  Compiling  Depart- 
ment," and  other  representations  to  the  effect 
that  the  work  'was  edited  and  issued  under 
the  direct  editorship  and  supervision  of  the 
editor  and  editorial  organization  of  the 
Scientific  American,  was  a  fraud  upon  the 
public.  This  finding  obviously  depends  upon 
whether  or  not  these  representations  were  in 
fact  false  or  true,  and  that  question  was  not 
put  at  issue,  tried,  nor  decided  in  the  court 
from  the  decree  of  which  this  appeal  is  tak- 
en. It  Is  true  the  Vice  Chancellor  found 
that,  as  between  the  business  organizations 
of  the  complainants  and  of  the  defendants 
below,  the  former  had  contributed  toward  the 
co-operative  enterprise  (1)  the  reduction  of 
the  regular  yearly  subscription  price  of  the 
Scientific   American    magazine,   and   (2)  tbe- 
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exclasiTe  right  dorlng  tbe  period  of  the  con- 
tract to  the  ase  of  the  name  "Scientific  Amer- 
ican Compiling  Department,"  and  had  re- 
ceired  In  retnm  an  assurance  of  at  least  10,- 
000  new  subscriptions  per  year  to  the  Sden- 
tlflc  American  magazine  and  the  payment  of 
the  special  price  therefor;  bnt  these  findings 
vere  in  connection  with  the  discussion  of  tbe 
question  of  an  accounting  and  of  the  nature 
of  the  privilege  for  tbe  use  of  the  name. 
They  did  not  pretend  to  relate  to  the  ques- 
tion of  a  fraud  upon  the  public,  and  that 
question  was  not  considered.  The  evidence 
showed  that  In  fact  the  editor  in  chief  of  the 
Scientific  American,  Mr.  Beach,  was  made 
editor  in  chief  of  the  new  work,  the  encyclo- 
pedia, and  that  he  helped  select  the  authors 
of  the  treatises  going  Into  the  work,  and  that 
tbe  reference  bureau  and  the  plates  of  the 
Scientific  American  were  largely,  or  at  least 
to  an  extent,  used  in  getting  up  and  printing 
the  encyclopedia. 

From  this  it  would  aeem,  and  doubtless  If 
the  question  of  a  fraud  upon  the  public  had 
been  raised  or  considered  It  would  have  other- 
wise appeared,  that  the  complainants  took 
ample  means  to  see  that  the  encyclopedia 
was  of  the  high  character  which  the  represen- 
tations that  it  was  edited  by  the  editor  in 
chief  of  and  issued  In  connection  with  the 
Scientific  American  gave  the  public  the  right 
to  expect  (In  this  connection  it  Is  significant 
that  no  subscriber  lias  appeared  to  allege  that 
tbe  work  was  In  fact  otherwise  than  of  this 
high  character),  and.  If  this  was  true,  I  tlilnk 
there  was  no  fraud  upon  the  public.  The 
representations  amounted  to  nothing  except 
In  so  far  as  they  were  a  guaranty  of  the  care 
on  the  part  of  the  Scientific  American  people 
that  the  work  would  accord  in  high  character 
with  what  their  reputation  gave  the  public 
tlie  right  to  expect  from  them.  Purchasers 
of  the  work  were  not  Interested  In  the  type- 
setters nor  in  the  bookbinders  or  other  me- 
clianlcs  whose  labor  went  into  the  production 
of  the  encyclopedia,  except  in  so  far  as  the 
result  of  their  labor  was  concerned;  nor 
were  they  otherwise  interested  in  the  individ- 
uality of  the  authors  who  wrote  the  articles 
comprising  the  work,  nor  In  how  the  profits 
from  its  sale  were  divided  up.  Every  one 
would,  of  course,  know  that  the  encyclopedia 
is  not  written  by  the  editor  In  chief,  nor  by 
the  assistant  editors  of  the  Scientific  Ameri- 
can, but  that  necessarily  a  large  number  of 
authoritlea  would  be  employed  to  write  about 
subjects  upon  which  they  were  specialists. 
The  artistic  success  of  the  encyclopedia 
would,  of  course,  therefore  depend,  more  than 
upon  anything  else,  upon  the  judicious  se- 
lection of  these  specialist  authors.  That 
selection  Is  what  stamped  the  character  of 
the  work,  and  that  selection  was  one  of  the 
Important  things  to  which  the  editor  in  chief 
of  the  Scientific  American  gave  his  attention. 

Apparently  therefore  the  public  got  exact- 


ly what  complainants  undertook  they  should 
get,  and  I  cannot  see  where  there  was  any 
fraud  upon  the  public  either  practiced  or  at- 
tempted. Certainly,  as  I  view  it,  the  fraud 
is  not  so  apparent  that,  In  a  case  where  it 
was  not  In  issue  and  no  one  thought  of  either 
proving  or  disproving  It,  a  court  of  appeal 
should  lay  hold  of  It  on  Ita  own  motion,  not 
only  to  deprive  complainants  of  what  I  think 
would  otherwise  be  their  clear  right  to  pro- 
tect their  property  right  in  their  business 
name,  but  also  to  perpetuate,  in  the  contin- 
ued use  of  the  name  Scientific  American  in 
connection  with  future  editions  of  the  en- 
cyclopedia, what,  now  that  the  Scientific 
American  editorship  and  co-operation  has 
been  withdrawn,  will  hereafter  certainly  be, 
as  I  think  it  was  not  before,  a  fraud  upon 
the  public. 

(83  N.  J.  Kq.  S18) 

CLEMENT  et  al.  v.  CREVELING  et  aL 

(No.  44.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  16,  1914.) 

(Byllabut  by  the  Court.) 

1.  WiLia  (S  733*)— CoNSTEUCTioN— Distribu- 
tion OF  Estate. 

Testator's  will  gave  to  his  wife  for  life  the 
income  from  600  shares  of  the  capital  stock  of 
a  railroad  company.  It  directed  that  out  of 
such  income  she  should  pay  to  her  niece,  Emma 
Chambers,  during  the  life  of  the  niece,  $600  per 
annum.  It  further  provided  that,  "in  case  of 
the  decease  of  my  wife  before  that  of  Emma 
Chambers,  I  direct  and  require  my  executors 
to  retain  sixty  shares  of  the  said  stock  and 
to  pay  the  interest  thereon  to  the  said  Emma 
Chambers  during  her  natural  life."  The  sixth 
paragraph  provided  that,  "after  the  decease  of 
my  said  wife  and  niece.  I  give  my  estate  to  my 
lawful  heirs,  to  be  divided  equally  among  them, 
share  and  share  alike,  the  lawful  child  or  chil- 
dren of  any  of  them  who  may  have  died  to  take 
the  share  of  their  deceased  parent."  The  tes- 
tator was  survived  by  his  three  brothers  and 
his  sister,  and  these,  now  all  deceased,  were 
his  heirs  at  law  at  the  time  o#  his  death.  Held: 
(1)  That  upon  the  death  of  the  wife,  though 
tbe  niece  is  still  living,  the  testator's  residuary 
estate,  excepting  the  60  shares  of  stock  held 
for  the  benefit  of  the  niece,  is  distributable  in 
accordance  with  the  sixth  paragraph  of  the 
will. 

[Ed.  Note.— B'or  other  cases,  see  Wills,  Cent 
Dig.  SI  1819-1846;    Dec.  Dig.  |  733.*] 

2.  Wills  (S  630*)— Con.stbuction— Distmbit- 
TiON  OF  Estate. 

Held:  (2)  That  by  the  sixth  paragraph  of 
the  will  the  testator's  residuary  estate  vested 
in  his  brothers  and  his  sister  at  the  time  of  the 
testator's  death,  subject  to  the  life  interest 
therein  of  his  wife,  and  the  interest  of  her 
niece;  and  upon  the  death  of  the  wife  such 
part  of  such  estate  as  is  not  required  to  be 
retained  for  the  benefit  of  the  niece  is  dis- 
tributable in  equal  parts  to  the  respective  per- 
sonal representatives  of  the  testator's  brothers 
and  sister. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  SS  1464-1480,  1486,  1487;  Deo.  Dig.  g 
630.*] 

Appeal  from  CJourt  of  Chancery. 
Bill  by   C!omelia   E.   Clement  and  others 
against  Anna  M.  E.   Creveling  and  others. 


•For  otber  cases  see  asms  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Ker-No.  Series  &  Rep'r  Indezaa 
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From  a  decree  of  the  court  of  chancery  dis- 
missing the  bill  (88  AtL  189),  complainants 
and  the  defendant  named  appeal.    Reversed. 

Aaron  V.  Dawes,  of  Helghtstown,  for  ap- 
pellants Clement  and  others.  Collins  &  Cor- 
bin,  of  Jersey  City,  for  appellant  Anna  M.  C 
Crevellng.  Alfred  Reed,  of  Trenton,  for  re- 
spondents JoRepbine  Ellison,  George  H.  Alli- 
son, Mary  Camp,  and  Fred  Camp.  Peter 
Backes,  of  Trenton,  for  respondents  Mary  An- 
na Whlttaker,  personally  and  as  ezecntor, 
eta,  and  Gardner  Cain,  executor,  etc;  Bay- 
ard Stockton,  df  Trenton,  for  respondent 
Mercer  Hospital. 

TRENOHARD,  J.  Albert  J.  Whlttaker 
died  March  28,  1884,  leaving  a  last  will  and 
testament  by  which  he  gave  to  his  wife  for 
her  natural  life,  without  power  to  sell  or 
transfer  the  same,  600  shares  of  the  capital 
stock  of  the  United  New  Jersey  Railroad  & 
Canal  Company,  with  power  to  collect  and 
receive  the  dividends  therefrom  for  her  own 
use  and  benefit  He  directed  that  the  stock 
should  not  be  sold  or  transferred  by  his  ex- 
ecutors, or  by  anybody  else,  during  the  life  of 
his  wife.  He  further  provided  that,  out  of 
the  dividends  collected  on  this  stock,  bis  wife 
Should  pay  to  her  niece,  E3mma  Chambers,  for 
and  during  the  natural  life  of  the  niece,  $600 
per  annum.    He  then  provided  as  follows: 

"In  case  of  the  decease  of  my  wife  before  that 
of  Emma  Chambers,  I  direct  and  require  my  ex- 
ecutors to  retain  sixty  shares  of  the  said  stock 
and  to  pay  the  interest  thereon  to  said  Emma 
Chambers  during  her  natural  life." 

After  giving  certain  specific  legacies  to  per- 
sons named  in  the  wiU,  and  authorizing  his 
executors  to  sell  and  convey  his  real  estate, 
he  provided  that: 

"Sixth.  After  the  decease  of  my  said  wife  and 
niece,  I  give  my  estate  to  my  lawful  heirs,  to 
be  divided  equaUy«among  them,  share  and  share 
alike,  the  lawful  child  or  children  of  any  of 
them  who  may  have  died  to  take  the  share  of 
their  deceased  parent" 

The  present  bill  is  filed  for  the  purpose  of 
obtaining  a  decree  directing  the  immediate 
distribution  of  testator's  residuary  estate, 
with  the  exception  of  60  shares  of  this  rail- 
road stock,  and  to  have  it  declared  who  Is  en- 
titled to  share  in  this  distribution. 

It  appears  that  the  testator  was  survived 
by  his  three  brothers  and  his  sister.  These 
were  bis  heirs  at  law  at  the  time  of  his  death. 
They  are  all  now  dead;  the  last  dyiug  in 
1912.  The  testator's  widow  died  in  1908. 
The  niece,  Emma  Chambers,  is  still  living. 

The  complainants  are  the  children  of  George 
B.  Whlttaker,  one  of  the  testator's  brothers. 
The  defendant  Anna  M.  E.  Crevellng,  is  the 
daughter  of  Ann  W.  Ellison,  the  testator's 
sister.  The  other  defendants  are  children  of 
a  deceased  daughter  of  George  B.  Whltta- 
ker; children  of  deceased  sons  of.  Ann  W.  El- 
lison; the  personal  representatives  and  lega- 
tees of  the  testator's  other  brothers  who  died 


without  issue;  the  testator's  niece,  Emma 
Chambers ;   and  the  trustee  under  the  will. 

All  parties  consent  in  the  pleadings  that 
immediate  distribution  be  made  of  the  entire 
residuary  estate,  excepting  only  the  60  shares 
of  the  railroad  stock,  necessary  to  be  reserved 
for  the  benefit  of  Emma  Chambers.  The  de- 
fendants, whilst  consenting  to  such  immedi- 
ate distribution,  make  varying  claims  as  to 
the  manner  of  distribution. 

The  Chancellor  properly  considered  him- 
self bound  by  an  earlier  adjudication  of  Chan- 
cellor Bunyon  in  which  the  construction  of 
the  same  will  was  Involved  (Whlttaker  ▼. 
Whlttaker,  40  N.  J.  Eg.  33),  and  following 
Chancellor  Bnnyon's  adjudication  held  that 
the  estate  was  not  distributable  until  after 
the  death  both  of  the  testator's  wife  and -of 
Emma  Chambers;  and  that  this  being  so,  it 
would  be  premature  to  determine  who  would 
be  entitled  to  share  in  the  distribotion.  (Ch.) 
88  AtL  139. 

Tbe  complainants  and  the  defendant  Anna 
M.  E.  Crevellng  appeal. 

[t,  2}  We  are  of  the  opinion  tliat  the  con- 
struction put  upon  this  will  by  Chancellor 
Bunyon  was  erroneous.  We  think  it  was  not 
the  testator's  intent  that  the  distribatira  of 
the  whole  of  his  residuary  estate  should  be 
postponed  until  tbe  death  both  of  his  wife 
and  her  niece.  Standing  alone  that  would  be 
the  natural  effect  of  the  sixth  paragraph  of 
the  wllL  Bnt  to  so  construe  it  is  to  disre- 
gard the  provision  made  for  Emma  Chambers 
after  the  death  of  the  testator's  wife.  She 
died  in  1008.  Upon  her  death,  the  will,  as 
will  appear  from  the  above  citation,  imposed 
a  present  duty  upon  the  executors,  namely, 
"to  retain  sixty  shares  of  the  said  stock." 
The  retention  of  the  60  shares  Involves  a  dis- 
position of  the  other  640  shares,  and  those 
shares  are  to  be  disposed  of  in  accordance 
with  the  direction  of  the  testator  contained 
in  tbe  sixth  paragraph  of  his  will. 

That  brings  us  to  the  question  of  the  man- 
ner of  distribution.  The  primary  question  Is 
as  to  when,  under  the  sixth  paragraph  of  the 
will,  the  testator's  residuary  estate  vested. 
The  solution  of  this  question  will  determine 
to  whom,  and  In  what  portion,  the  estate  is 
to  go,  whether  to  the  personal  representa- 
tives of  those  who  were  the  heirs  of  the  tes- 
tator at  the  time  of  his  death,  or  to  such  per- 
sons as  answer  the  description  of  the  testa- 
tor's lawful  heirs  at  this  time. 

In  our  opinion,  by  tbe  sixth  paragraph  of 
the  will  the  testator's  estate  vested  in  his 
brothers  and  sister  at  the  time  of  the  tes- 
tator's death,  subject  to  the  life  intei-est  there- 
in of  his  wife,  and  the  interest  of  her  niece; 
and  upon  the  death  of  the  wife  such  part  of 
such  estate  as  is  not  required  to  be  retained 
for  the  benefit  of  the  niece  is  distributable  lu 
equal  parts  to  the  respective  personal  rep- 
resentatives of  the  testator's  brothers  and 
sister. 

This  case  is  much  like  that  of  Howell,  Ez'r, 


Digitized  by 


Google 


N.X) 


NEWARK  PAVING  CO.  t.  KLOTZ 


91 


V.  Greene,  Adm'r,  31  N.  J.  Law,  570,  where 
the  will  which  was  construed  provided  as 
follows: 

"I  give  and  bequeath  anto  m7  sister  Martha 
the  interest  of  $1,000  •  •  *  for  her  own  pri- 
vate Dse,  during  her  natural  life ;  and  after  ner 
decease  I  give  and  be<]ueath  the  said  $1,000  to 
her  two  daugbti^rs,  namely,  Deborah  and  Sarah, 
equally  to  be  divided." 

Sarah  died  before  the  testator;  Deborah 
survived  the  testator,  bat  died  In  the  life- 
time of  her  mother.  The  qnestlon  for  deter- 
fflinatlon  was  whether  the  legacy  to  Deborah 
vested  at  the  death  of  the  testator  or  whether 
it  depended  on  the  contingency  of  her  surviv- 
ing her  mother.  Chancellor  Green,  who  wrote 
the  optnlon  In  this  court,  says  : 

"It  is  a  well-settled  rule  of  construction  that 
a  gift  of  a  legacy  'at,'  or  'when,'  or  'after*  a 
given  event  occurs  vesta  only  upon  the  happen- 
ing of  the  event.  Apart  from  the  context,  the 
gift  to  the  nieces  of  the  testator  after  the  death 
of  their  mother  would  not  vest  until  their  moth- 
er's death,  and  would  depend  upon  the  contin- 
gency of  their  surviving  her.  Where  the  time  is 
annexed,  not  to  the  payment  merely,  but  to  the 
tift  itself,  the  legacy  does  not  vest  until  the  pe- 
riod arrives.  On  the  other  hand,  it  is  an  equal- 
ly well-settled  rule  of  construction  that  where 
an  absolute  property  in  a  fund  is  bequeathed 
in  fractional  interests  in  succession,  at  periods 
which  must  arrive,  the  interests  of  the  first  and 
subsequent  takers  will  vest  together.  •  •  • 
Where  it  is  apparent  from  the  terms  of  the  will 
that  the  future  gift  is  postponed  to  let  in  some 
other  interest,  the  gift  is  vested." 

So,  also,  In  Thomas,  Ez'r,  r.  Anderson's 
Adm'r,  21  N.  J.  £q.  22,  it  was  held  that: 

"A  gut  of  the  interest  of  $12,000  to  A.  during 
life,  and  at  her  death,  of  the  principal  to  B., 
is  a  vested  legacy,  and,  if  A.  survives  B.,  goes 
apon  her  deatii  to  B.'s  representative." 

See,  also,  Beatty's  Adm'r  v.  Montgomery's 
Er'r,  21  N.  J.  Eq.  324,  and  Post  v.  Herberts' 
Ex'rs,  27  N.  J.  Eq.  540. 

We  think,  not  only  on  the  authority  of  the 
cases  cited  and  by  the  application  of  the  mle 
set  ont  therein,  but  by  the  very  language  of 
the  sixth  paragraph  of  the  will,  that  the  tes- 
tator's Intent  that  his  brothers  and  sister 
should  take  a  vested  Interest  is  clear.  In  no 
other  way  can  the  words  "the  lawful  child  or 
children  of  any  of  them  who  may  have  died 
to  take  the  share  of  their  deceased  parent"  be 
given  force,  for,  if  the  legacy  was  contingent 
and  went  to  those  who  were  the  lawful  heirs 
of  the  testator  after  the  decease  of  his  wife 
and  niece,  they  would  all  necessarily  be  in 
ease  at  the  time  when  the  legacy  vested. 

In  Beatty's  Adm'r  v.  Montgomery's  Ez'r,  21 
N.  J.  Eq.  324,  327,  Chancellor  Zabriskle  said : 

"If  a  legacy  given  to  one  at  the  death  of  a 
person  named  is  given  to  another  in  case  such 
legatee  should  die,  this  is  held  to  refer  to  death 
in  the  life  of  the  person  at  whose  death  it  is 
given.  Such  legacy  is  held  to  vest  at  the  death 
of  the  testator,  subject  to  be  divested  on  the 
happening  of  the  event;  that  is,  dying  in  the 
life  of  the  person  named." 

Bat  a  legacy  ia  divested  only  when  other  dis- 
position is  made  of  the  subject  of  the  legacy 
by  tlie  testator  in  the  event  of  the  death  of 
the  legatee  during  the  life  of  "the  person 


named."  If  this  Is  not  so,  tLen  the  testator 
dies  Intestate.  If  there  is  no  one  in  esse  to 
take  the  gift  over,  then  the  legacy  is  not  di- 
vested by  the  dying  of  the  legatee  in  the  life- 
time of  "the  person  named."  Or,  stated  in 
another  way.  If,  as  in  the  will  of  this  testator' 
properly  construed,  there  is  no  gift  over  on 
the  death  of  the  legatee  daring  the  lifetime 
of  "the  person  named,"  then  there  is  no  di- 
vesting of  the  legacy,  and  It  goes  to  the  per- 
sonal representative  of  the  legatee,  either  bis 
executor  or  administrator,  to  be  distributed 
under  bis  will  or  to  his  next  of  kin.  Thom- 
as' Ex'r  V.  Anderswi's  Adm'r,  21  N.  J.  Eq.  22. 

The  result  Is  that  the  testator's  residuary 
estate,  with  the  exception  of  the  60  shares  of 
the  capital  stock  of  the  railroad  company 
held  for  the  benefit  of  the  niece,  should  be  im- 
mediately distributed  in  equal  parts  to  the 
respective  personal  representatives  of  the  tes- 
tator's brothers  and  sister,  to  be  finally  dis- 
tributed under  their  respective  wills  or  to 
their  respective  next  of  kin,  as  the  case  may 
be. 

The  decree  of  the  court  below  will  be  re- 
versed, and  a  decree  entered  in  accordance 
with  the  conclusions  herein  expressed. 


(86  N.  J.  Ij.  432) 

NEWARK  PAVING  CO.  ▼.  KLOTZ. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1914.) 

(Syttabut  by  the  Court.} 

1.  Beleasb  (8  29*)  —  Pabtiks  —  Joint  Tobt- 
Feasobs. 

Where  a  workman  is  injured  by  as  acci- 
dent arising  out  of  end  in  the  course  of  his 
employment,  and  a  tort-feasor,  other  than  bis 
employer,  is  responsible  therefor,  the  right  to 
compensation  under  the  act  of  1911  (P.  L.  1911, 
p.  134)  is  not  lost  by  settlement  with  and  a 
release  of  the  tort-feasor. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  i§  64-70;    Dec.  Dig.  i  29. •] 

2.  Master  and  Servant  (8  250%,  New,  vol.  16 
Key-No.  Series)— Workmen  's  Compensation 
Anv-SUBROGATION— Dailaobs  tbom  Tobt- 
Feasob. 

The  right  to  compensation  under  the  Work- 
men's Compensation  Act  of  1911  iP.  L.  1911, 
p.  134),  as  originally  enacted,  and  the  right  to 
recover  damages  of  a  tort-feasor,  are  of  so 
different  a  character  that  the  employer  has  no 
right  by  way  of  subrogation  to  the  claim  of  thr 
workman  against  the  tort-feasor.  The  amend- 
ment of  191S  (P.  L.  1918,  p.  303)  is  not  mere- 
ly declaratory  of  the  legislative  intent  under 
the  act  of  1911. 

3.  Master  and  Servant  (|  250%,  New,  voL  16 
Key-No.  Series)— Workmen's  Compensation 
Act— "Childben." 

Dependent  stepchildren,  who  have  been 
supported  by  a  deceased  workman,  are  in- 
cluded within  the  word  "children"  in  the  act 
of  1911  (P.  L.  1911,  p.  134). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1116-1141;  voL  8,  p. 
7601.] 

Certiorari  to  Court  of  Common  Pleas,  Es* 
sex  County. 
Proceedings  between  the  Newark  Paving 
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■  Company  and  Hattle  Klotz,  administratrix. 
Finding  for  the  administratrix,  and  the  Pav- 
ing Company  brings  oertlorarL     Affirmed. 

The  following  statement  of  facts  Is  taken 
from  prosecutor's  brief: 

"Klotz  was  one  of  a  gang  of  men  employed  by 
the  respondent  to  wheel  atone  and  cement  to  a 
concrete  mixer  at  work  on  Elizabeth  avenue  on 
the  repavement  of  that  street.  He  went  to  his 
work  at  7  o'clock  in  the  morning,  but,  when  he 
arrived  there,  it  was  found  that,  owing  to  the 
pipes  of  the  concrete  mixer  having  been  frozen, 
no  work  could  be  done  until  this  had  been  re- 
paired. The  men,  therefore,  could  do  nothing 
whatever,  and  about  7 :40,  and  at  least  an  hour 
before  the  mixer  was  fixed  so  as  to  permit  the 
resumption  of  work,  Mr.  Klotz  was  struck  by 
a  car  of  the  public  service  corporation  and 
killed." 

To  this  mnst  be  added  the  Important  fact 
that,  at  the  time  he  was  struck,  Klotz  was 
fixing  up  Ills  wheelbarrow. 

Prior  to  the  trial  In  this  case,  the  petition- 
er received  $800  from  the  public  service  cor- 
poration, and  released,  by  a  release  under 
seal,  that  corporation  from  liability. 

Argued  November  term,  1913,  before 
SWAYZE  and  BERGEN,  JJ. 

McCarter  &  English,  of  Newark,  for  pros- 
ecutor. John  V.  Laddey,  of  Newark,  for  de- 
fendant 

SWATZB,  J.  We  tlilnk  the  evidence  Jus- 
tified a  finding  that  Klotz's  death  was  due 
to  an  accident  arising  out  of  and  in  the 
course  of  his  employment  The  case  is  with- 
in the  rule  of  Bryant  t.  Flssell,  84  N.  J. 
Law,  72,  86  AU.  458. 

[1, 2]  The  question  of  the  effect  of  the  re- 
lease of  the  street  railway  company  Is  more 
troublesome.  The  defendant  appeals  to  the 
rule  established  In  Weber  v.  Morris  &  E.  R.  R. 
Co.,  85  N.  J.  Law,  409,  10  Am.  Rep.  253,  Id., 
36  N.  J.  Law,  213,  and  In  Monmouth  County 
Fire  Ins.  Co.  v.  Hutchinson  and  another,  21 N. 
J.  Law,  107.  It  is  true  that  the  present  de- 
fendant is  not  an  Insurer,  but  we  are  not  pre- 
pared to  say  that  that  fact  alone  takes  the 
case  out  of  the  reason  of  the  rule  as  stated 
in  the  cases  referred  to,  and  by  Chief  Justice 
Shaw  in  the  case  on  which  they  relied.  Hart 
V.  Western  Railroad  Corp.,  13  Mete.  (Mass.) 
99,  46  Am.  Dec.  719.  We  think,  however, 
that  the  present  case  is  not  governed  by 
that  rule  for  the  reason  that  to  so  bold 
would  conflict  with  the  intention  of  the  act 
of  1911  (P.  L.  19U,  p.  134),  under  which  this 
suit  is  brought  That  act  was  m^ant  to  in- 
sure compensation  to  workmen  not  generally 
but  by  way  of  weekly  payments  in  lieu  of 
wages.  It  therefore  partakes  to  some  extent 
of  the  nature  of  a  pension,  and  we  have  held 
that  there  must  be  specific  findings  of  fact 
to  warrant  an  order  commuting  the  payments 
into  a  lump  sum.  New  York  Shipbuilding 
Co.  V.  Buchanan,  84  N.  J.  Law,  543,  87  AtL 
86.  This  object  of  the  act  is  especially  em- 
phasized by  the  amendment  of  1913  (P.  L. 
p.  309),  which  declares  that  it  is  the  inten- 
tion that  the  compensation  payments  are  In 


lieu  of  wages  and  are  to  be  received  by  the 
employ^  or  his  dependents  in  the  same  man- 
ner In  which  wages  are  ordinarily  paid ;  that 
commutation  is  a  departure  from  the  normal 
method  of  payment  to  be  allowed  only  under 
unusual  circumstances  and  not  for  the  pur- 
pose of  enabling  the  injured  employ^  or  the 
dependents  of  a  deceased  employ^  to  satisfy 
a  debt  or  to  make  payment  to  physicians, 
lawyers,  or  other  persons. 

Although  this  enactment  is  later  than  the 
accident  for  which  this  suit  Is  brought.  It  is 
an  express  legislative  declaration  of  the  in- 
tent of  the  act — an  Intent  which  might,  have 
been  properly  Inferred  from  the  provisions  of 
the  original  act.  If  the  statutory  compensa- 
tions were  subject  to  deductions  by  reason 
of  payments  made  by  a  third  person,  the 
tort-feasor,  to  the  person  Injured  or  to  his 
dependents,  in  satisfaction  of  the  liability  for 
the  tort  this  object  of  the  statute  would  be 
thwarted,  and  In  effect  the  commutation  to 
a  lump  sum  would  take  place  without  any 
order  of  the  court  and  at  the  will  of  the  In- 
jured party  or  his  representatives.  If,  on 
the  other  hand,  the  employer  were  allowed 
to  recover  of  the  tort-feasor  by  action  In 
the  name  of  the  employ^  or  his  representa- 
tive, he  would  be  able  to  recover  in  advance 
of  payments  by  him  and  at  a  time  when  the 
extent  of  his  own  liability  could  not  be  as- 
certained. These  considerations  suffice  to 
show  that  the  right  to  compensation  under 
the  statute  and  the  right  to  recover  damages 
of  the  tort-feasor  are  of  so  different  a  char- 
acter that  the  rule  of  law  appealed  to  by 
the  prosecutor  is  Inapplicable.  The  release, 
therefore,  of  the  claim  against  the  street 
railway  conld  not  be  a  bar  to  tbe  right  to 
compensation  under  the  statute. 

It  is  true  this  conclusion  makes  it  possible 
for  the  employe  to  secure,  under  the  act  of 
1911,  double  compensation.  This  was  prob- 
ably not  the  Intent  of  the  Legislature,  though, 
as  we  think,  the  result  of  the  language  of 
the  statute.  The  difficulty  seems  to  be  ob- 
viated by  the  amendment  of  1913  (P.  L.  pp. 
312,  313.) 

It  is  argued  that  the  amendment  amounts 
to  a  legislative  declaration  of  the  asserted 
right  of  subrogation  under  the  original  act 
The  answer  is  twofold:  (1)  It  does  not  pur- 
port to  be  a  declaration  of  the  meaning  of 
the  act  of  1911,  but  an  amendment  of  that 
act.  (2)  The  employer  is  only  released,  when 
the  employe  recovers  of  the  tort-feasor  a 
sum  equivalent  to  or  greater  than  the  total 
compensation  payments  for  which  the  em- 
ployer is  liable,  and  the  employer  is  only  en- 
titled to  receive  of  the  tort-feasor  a  sunEi 
equivalent  to  the  amount  of  compensation 
payments  which  the  employer  has  thereto- 
fore paid  to  the  injured  employe  or  his  de- 
pendents. Neither  provision  Is  applicable  to 
the  present  case. 

[3]  It  is  urged  that  the  court  erred  In  al- 
lowing compensation  as  in  case  of  four  chil- 
dren, when  two  of  the  four  were  only  step- 
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children.  T&e  evidence  shows  tbat  the  de- 
ceased sapported  the  stepchildren  and  bought 
their  clothes  and  shoes.  We  think  this  fact 
JnsUfied  the  Judge  in  allowing  for  them  as 
actual  dependents.  Mulhern  v.  McDavitt,  16 
Gray  (Mass.)  404.  The  amendment  of  1913 
(P.  L.  p.  305)  removes  all  doubt  on  this  point 
for  cases  arising  since  its  passage,  and  we 
find  nothing  in  the  language  of  the  act  of 
1911  to  prevent  ns  from  adopting  the  same 
coDstmction.  The  imponant  words  are  "ac- 
tual dependents."  The  word  "children"  may 
well  be  held  to  Inclade  dependent  stepchil- 
dren. 
The  Judgment  Is  affirmed,  with  costs 


06  N.  J.  L.  1) 

GUTHBIIi  V.  NELSON. 

(Snpreme  Court  of  New  Jersey.    July  2,  1914.) 

L  MniftCIPAI.  COBPORATIONS  (§  184*)— POWBE 

OF  Police  Commissioners. 

Under  Hoboken  Charter,  vesting  in  the 
board  of  police  commissioners  the  power  to 
make  such  rules  and  regulations  as  it  might 
deem  proper,  the  t>oard  adopted  a  manual  pro- 
nSiDf  that  the  police  force  should  consist  of 
a  chief  of  police,  captains,  a  detective  ser- 
geant, etc.,  and  that  there  sbould  be  two  po- 
lice precincts  in  the  city,  the  force  in  each  pre- 
dnct  forming  a  company,  the  officers  of  which 
should  consist  of  one  captain,  etc.  Held,  that 
there  was  no  limitation  in  the  manual  as  to 
the  number  of  captains,  and  the  board  of  po- 
lice commissioners  might,  when  advisable,  cre- 
ate a  third  captain  although  there  were  only 
two  districts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  482-486,  488-491; 
Dec  Dig.  I  184.*] 

2.  mckicipal.  corpobations  (§  184*)— police 
—Power  of  Police  Coumibbionebs. 

A  police  captain  who  is  assigned  to  com- 
mand a  certain  precinct  is  entitled  to  hold  that 
aedgnment  only  so  long  as  the  public  inter- 
ests are  best  served  thereby,  and  he  cannot 
question  his  removal  from  that  command  and 
the  appointment  of  another  by  the  board  of 
police  commissioners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  M  48ar486,  488-491; 
Dec  Dig.  §  184.*] 

3.  Municipal  Cobporations  (8  184*)— Offi- 
cers—Reduction  in  Rank— Review. 

Where  a  former  police  captain,  who  had 
been  reduced,  sought  to  oust  his  successor  by 
^o  warranto  claiming  bis  appointment  was 
invalid,  the  right  of  the  board  of  police  com- 
Busmoners  of  the  municipality  to  reduce  the 
relator  cannot  be  reviewed  where  the  appoint- 
ment of  bis  successor  was  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  482-486,  488-481; 
Dec.  Dig.  i  184.  •] 

Quo  Warranto  by  the  State,  on  the  rela- 
tion of  William  Gutheil,  against  Julius  Nel- 
son. On  demurrer  to  pleas.  Judgment  for 
respondent. 

.\rgued  November  term,  1913,  before  GUM- 
MERE,  0.  J.,  and  PARKER  and  KA- 
LISCH,  JJ. 

WUllam  S.  Stohr,  of  Hobolcen,  for  relator. 
Horace  L.  Allen,  of  Hoboken,  for  respondent 


GUMMERE,  0.  J.  The  following  are  the 
material  facts  set  out  in  the  pleadings  In 
this  case:  The  government  of  the  police  force 
of  the  city  of  Hoboken  Is  vested  in  the  board 
of  police  commissioners  of  that  city,  under 
the  provisions  of  the  municipal  charter;  and 
tbat  board  has  power  to  make  such  rules  and 
regulations  as  it  may  deem  proper  for  the 
regulation  of  the  police  department  In  the 
exercise  of  that  power  the  board  adopted 
a  manual  of  rules  and  regulations  in  which 
it  was  provided,  among  other  things,  that  the 
police  force  should  consist  of  "a  chief  of 
police,  captains,  a  detective  sergeant,  ser- 
geants, roundsmen,  and  such  detectives,  pa- 
trolmen, van  drivers  and  chancemen"  as  the 
board  should  appoint;  that  there  should  be 
two  police  precincts  in  the  dty;  that  the 
force  in  each  precinct  should  form  a  com- 
pany ;  and  that  the  officers  of  each  company 
should  consist  of  one  captain,  three  sergeants, 
three  roundsmen,  together  with  the  necessary 
number  of  patrolmen  and  detectives.  This 
manual  was  adopted  in  January,  1903,  and 
under  it  Robert  H.  Bell  and  John  Flattery 
were  appointed  captains;  Bell  being  assign- 
ed by  the  chief  of  police  to  duty  in  the  First 
precinct,  and  Flattery  in  the  Second. 

In  August,  1907,  by  a  resolution  of  the 
board,  the  respondent.  Nelson,  was  appointed 
a  captain  of  the  police  department,  and  was 
assigned  to  take  command  of  the  detective 
bureau  which  was  then,  or  had  been  there- 
tofore, created. 

On  the  11th  of  November,  1911,  Capt  BeU 
died  while  in  office.  On  the  16tb  of  that 
month  the  board  removed  Capt  Flattery 
from  his  office,  and  immediately  thereafter 
appointed  the  present  relator,  then  detective 
sergeant,  Gutheil,  and  Sergeant  Foley,  cap- 
tains to  fiU  the  vacancies  thus  created.  The 
chief  of  police  thereupon  assigned  the  rela- 
tor to  duty  as  captain  of  the  First  precinct, 
and  Foley  to  duty  as  captain  of  the  Second. 

Immediately  after  his  removal,  Capt  Flat- 
tery began  proceedings  in  this  court  to  test 
the  validity  of  that  action  by  the  board ;  and 
on  the  3d  of  February,  1912,  we  adjudged 
such  removal  unwarranted,  illegal,  and  void, 
and  directed  bis  restoration  to  his  office. 
Twelve  days  later  the  board  iiassed  a  resolu- 
tion reducing  Capts.  Gutheil  and  Foley  to 
their  original  positions,  restoring  Capt  Flat- 
tery to  his  office,  and  directing  the  chief  of 
police  to  detail  him  to  his  original  command, 
and  to  assign  Nelson,  the  respondent,  to  the 
captaincy  of  the  First  precinct.  The  rela- 
tor, by  this  proceeding,  seeks  to  obtain  an  ad- 
judication of  this  court  that  Nelson,  the 
respondent,  usurps  the  office  which  he  now 
holds,  and  that  he  (the  relator)  is  the  legal 
Incumbent  thereof,  and  entitled  to  the  com- 
mand of  the  First  precinct. 

[1]  The  first  ground  upon  which  the  rela- 
tor rests  his  claim  is  that  under  the  pro- 
visions of  the  manual  of  rules  and  regula- 
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tlons  of  the  board  above  incited,  fbe  appoint- 
ment of  the  respondent  as  captain  of  police 
In  July,  1907,  was  nltra  ylres  the  board  and 
Toid ;  the  argnment  being  tbat,  because  there 
were  only  two  jwUce  predncts  In  the  dty, 
there  could  be  only  two  captains  legally  ap- 
pointed, and,  there  being  already  at  the  time 
of  Nelson's  appointment  a  captain  In  charge  of 
each  of  the  two  predncts,  that  aM)ointment 
violated  the  provision  of  the  mannaL  But  this, 
we  think,  is  due  to  a  misconception  of  the  lan- 
guage of  that  document.  The  provision 
thereof  la  that  the  police  force  shall  consist 
of  a  chief  of  police,  captains,  detective  ser- 
geants, etc.,  etc  There  Is  no  limitation  as 
to  the  number  of  captains,  or  of  officers  of  a 
lower  grade,  that  may  be  appointed.  How 
many  of  each  dass  there  shall  be  rests  in 
the  sound  discretion  of  the  board.  If  the  exi- 
gendes  of  the  public  service  at  any  time  should 
require  the  appointment  of  a  captain  of  po- 
lice whose  duty  should  be  other  than  the 
command  of  a  prednct.  It  is  within  the  power 
of  the  board,  under  its  own  manual  of  rules 
and  regulations,  to  make  such  appdntment 
The  action  of  the  board,  therefore,  in  cre- 
ating the  respondent  one  of  the  captains  of 
the  police  force,  and  assigning  him  to  the 
command  of  the  detective  bureau,  was  not 
taken  in  disregard  of  its  own  manual. 

[2]  It  is  further  contended  that  the  board 
was  without  power  to  remove  the  relator 
from  the  command  of  the  First  prednct,  af- 
ter he  had  once  been  legally  appointed 
thereto. 

The  line  of  duty  to  be  assigned  to  a  par- 
ticular appointee  is  a  matter  to  be  determin- 
ed from  time  to  time  by  the  board,  in  the 
public  Interest;  subject,  of  course,  to  such 
statutory  limitations  as  may  exist  The  fact 
that  a  particular  captain  has  once  been  as- 
signed to  the  performance  of  a  particular 
line  of  duty,  for  instance,  to  the  command  of 
a  particular  prednct,  vests  In  him  no  right  to 
continue  in  the  performance  of  that  specific 
duty  contrary  to  the  will  of  the  board.  He 
holds  the  assignment  subject  to  be  transfer- 
red from  one  line  of  duty  to  another,  required 
to  be  performed  by  an  officer  of  bis  rank, 
whenever  the  board,  in  its  good  judgment, 
shall  determine  it  to  be  for  the  public  inter- 
est. The  relator,  Guthdl,  having  been  ap- 
pointed captain,  and  assigned  to  duty  as  com- 
mander of  the  ]<1rst  prednct,  was  entitled  to 
hold  tbat  assignment  only  so  long  as  the  pub- 
lic Interests,  in  the  opinion  of  the  board, 
were  best  subserved  thereby.  And  this  is 
equally  true  with  relation  to  the  assignment 
of  Nelson  to  duty  as  head  of  the  detective 
service.  The  removal  therefore,  by  the  board, 
of  the  relator  from  his  command,  and  its 
assignment  of  the  respondent  to  that  com- 
mand, was  a  valid  exerdse  of  the  power  con- 
ferred upon  the  board  by  the  Legislature. 

[3]  Whether  the  action  of  the  board  in  re- 
dndng  the  rdator  from  the  rank  of  captain 


to  that  of  detective  sergeant  is  legally  de- 
fensible (a  matter  discussed  in  the  briefs  of 
counsel)  is  not  involved  in  the  determination 
of  the  present  proceeding,  which  stands  or 
falls  upon  the  validity  of  the  appointment 
of  Nelson  as  captain,  and  his  assignment  to 
the  command  of  the  First  prednct.  That  ap- 
pointment, and  the  subsequent  assignment, 
bdng  within  the  power  of  the  board,  and  con- 
stitnting  the  defense  set  up  by  the  respond- 
ent, the  demurrer  to  the  pleas  must  be  over- 
ruled. 

The  respondent  Is  entitled  to  Jndgmoit  on 
the  demurrer. 

(8S  N.  J.  Eq.  E3t» 

DECKER  et  al  v.  SCOTTISH  UNION  & 
NAT.  INS.  CO.  OF  EDINBURGH. 

SAME  T.  COMMONWEALTH  INS.  CO.   OF 
NEW  YORK. 

(Court  of  Chancery  of  New  Jersey.    June  SO, 
1914.) 

IlTSXTBANCB    (I    143*)— POLICT— REFOBKATIOR— 

Gbounds— MuTUALrrT  op  Mistake. 

Omplainanta,  in  a  suit  against  an  insur- 
ance company,  were  not  entitled  to  reforma- 
tion of  an  msurance  policy  so  as  to  make 
it  payable  to  themselves  as  executors  instead 
of  a  third  party  to  whom  it  was  made  payable, 
where  there  was  no  mutual  mistake  upon  the 
part  of  the  parties  to  the  suit  and  no  fraud 
upon  the  part  of  the  insurance  company. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  gg  26&-272;   Dec.  Dig.  g  143.*] 

Suits  by  Anna  M.  Decker  and  another,  ex- 
ecutors of  Pauline  Diebold,  deceased,  against 
the  Scottish  Union  &  National  Insurance 
Company  of  Edinburgh,  and  against  the  (Com- 
monwealth Insurance  Company  of  New  York. 
Demurrer  of  defendants  sustained  and  bills 
dismissed. 

Cecil  H.  MacMahon,  of  Newark,  for  com- 
plainants. Alfred  S.  March,  of  New  Bruns- 
wick, for  defendants. 

LEWIS,  y.  0.  The  complainants  desire  a 
reformation  of  a  policy  of  Insurance  cover- 
ing the  property  of  one  Joseph  Diebold.  As 
is  apparent  from  the  pleadings,  the  right  of 
Joseph  Diebold  to  have  it  insured  Is  unques- 
tioned. The  bill  asserts  that  Joseph  Diebold 
and  Anna  M.  Decker  are  executors  of  Pauline 
Diebold,  deceased.  Among  the  assets  of  the 
estate  of  Pauline  Diebold,  which  came  to 
the  hands  of  her  executors,  was  a  mortgage. 
A  policy  of  insurance  had  been  issued  to 
Joseph  Diebold  acting,  not  as  an  executor, 
but  as  an  individual.  This  bill  is  filed  to 
reform  the  said  policy  of  Insurance  so  tbat 
It  may  be  made  payable  to  the  executors  of 
Pauline  Diebold.  It  is  quite  evident  from 
an  examination  of  the  pai>er3  In  this  case 
that  there  was  no  mutual  mistake  on  the 
part  of  the  parties  to  this  suit,  and  no  fraud 
on  the  part  of  the  defendants  is  alleged. 
There  was  no  contractual  relationship  be- 
tween, the  parties.  The  executors  of  Pauline 
Diebold  were  not  parties  to  the  contract  of 
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Inanrance  and  nevpr  became  parties  to  It 
Joseph  Diebold  says  he  told  one  Harrison 
to  hare  the  policy  Issned  to  the  executors  of 
Panllne  DleboId,  and  Harrison  evidently  did 
not  carry  out  these  instructions.  The  insur- 
ance companies  had  no  notice  whatever  of 
the  wish  of  Diebold  in  this  respect  The 
complainants'  bills  therefore  fail  to  show 
any  mntnality  of  mistake  or  right  of  refor- 
matloii.  The  case  as  presented  by  the  bill  Is 
one  of  mere  neglect  for  which  reformation 
cannot  be  had  in  equity.  The  fact  that  the 
complainants  are  not  parties  to  the  contract 
of  Insnrance,  it  seems  to  me,  disposes  of 
tbelr  right  of  consideration  in  this  court; 
bnt,  aside  from  this,  assuming  that  they  were 
racfa  parties,  I  do  not  feel  that  they  present 
a  case  for  equitable  relief.  The  case  refer- 
red to  by  solicitor  of  the  defendants  on  his 
argument  sustains  the  ix>sltlon  taken  by  him. 
Donlol  T.  Commercial  Fire  Insurance  Co.  of 
New  York,  34  N.  J.  Eq.  30 ;  Henderson  y. 
Stokes,  42  N.  J.  Eq.  686-689,  8  AU.  718;  Ord- 
way  T.  Chace,  67  N.  J.  Eq.  478,  42  Aa  149 ; 
Rowl^  V.  Blannelly,  80  N.  J.  Eq.  612 — all 
deal  with  the  questions  involved  in  this  la- 
me. The  opinion  of  Vice  Chancellor  Howell 
in  the  case  of  John  Plockzek  v.  St  Paul  Fire 
ft  Marine  Insurance  Co.,  91  Atl.  812,  not  offl- 
dally  reported,  but  brought  to  the  attention 
of  the  court  Is  very  much  in  point 

My  conclusion  is  that  the  demurrers  must 
be  sustained  and  the  bill  of  complaint  dis- 
missed. 

(»  N.  J.  L.  W) 
P.  BALIiANTINB  ft   SONS  t.  PTJBLIO 
SBBVICB  CORPORATION  OF  NEW 
JERSEY,      (No.   76.) 

(Court  «f  Brrora  and  Appeals  of  New  Jersey. 
June  16,  1914.) 

(BwlMm*  hf  the  Court.) 

1.  Watebs  ard  Watxb  Coubsks  (|  101*)  — 
PkbcoiaAtiko  Watxbs  —  Biaars  or  LlUid- 

OWITIB. 

The  landowner  has  not  the  absolute  and 
nnqnalified  property,  in  all  water  percolating 
in  his  Boil  and  coIlectinK  In  hia  wells,  to  do  as 
he  pleases  with  It,  but  naa  the  right  to  its  use 
in  a  reasonable  manner  and  to  a  reasonable  ex- 
tent for  his  own  benefit  for  manufacturing  pur- 
poaea,  as  well  as  for  domestic  consumption  and 
the  like. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Course^  Cent  Dig.  {|  110,  111;  De& 
Dig.  I  101.*] 

2.  Watebs  and  Watbb  Ooubses  (|  104*)  — 
Fbbcouuino  Watebs— Pollution. 

A  gas  manufacturing  company  has  not  the 
right  to  nse  its  works  in  the  manufacture  of 
gaa  in  such  manner  as  to  accumulate  polluting 
matter  upon  its  land  and  negligently  allow  it  to 
percolate  through  the  soil  and  contaminate  the 
well  water  of  its  neighbor. 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  114 ;  Dec.  Dig.  f 
10t«] 

a  Judgment  (|  606*)— Res  Judicata— Abat- 
able Nuisance. 

The  plaintilf,  a  brewing  oompany,  recovered 
a  Judgment  for  substantial  damages  against  the 


defendant,  a  gas  manufacturing  company  own- 
ing land  adjoining  the  plaintiff's  land,  for  in- 
jury to  its  well  water  caused  by  the  'negligent 
management  of  the  gas  company  in  permitting 
tar  products  to  escape  from  its  works  and  prem- 
ises so  as  to  pollute  and  Injure  the  plaintiff's 
well  water;  subsequent  to  the  entry  of  the 
judgment  the  defendant  paid  and  satisfied  it  of 
record  and  the  plaintilf  brought  another  suit 
against  the  defendant  to  recover  damages  for 
the  continuance  of  the  nuisance,  and  It  was 
i^U  that  the  original  nuisance  was  abatable  in 
character,  and  that  the  judgment  was  no  bar  to 
the  subsequent  action  for  the  new  Injury. 

[BJd.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  {  1120;    Dec.  Dig.  i  606.*] 

4.  JtiDQMENT   (§   606*)— Damaoes-Riqhi  of 

AonON— MeeGEB— NtnSANCKS. 

The  continuance  and  eivery  nse  of  that 
which  is,  in  its  erection  and  use,  a  nuisance  is 
a  new  nuisance  for  which  the  party  injured 
has  a  remedy  for  his  damages. 

[E!d.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  |  1120;   Dec.  Dig.  |  606.*1 

Appeal  from  Supreme  Court 

Action  by  P.  Ballantlne  ft  Sons  against  the 
Public  Service  Corporation  of  New  Jersey. 
From  judgment  for  plalntUf,  defendant  ap- 
peals.   Affirmed. 

See^  also^  76  N.  J.  Law,  368,  70  AtL  167. 

Frank  Bergen,  of  Newark,  for  appellant 
Pitney,  Hardin  &  Skinner,  of  Newark,  for  ap- 
pellee. 

VEEDENBDRGH,  J.  The  parties  to  this 
controversy  are  each  engaged  in  manufactur- 
ing industries  of  large'  proportions,  in  the 
dty  of  Newark,  N.  J.  Their  lands  and  prem- 
ises upon  which  their  respective  plants  are 
erected  adjoin  and  extend  from  Front  street 
to  the  Passaic  river.  The  plaintier  corpora- 
tion, under  the  name  of  "P.  Ballantlne  ft 
Sons"  is  a  brewing  industry,  manufacturing 
malt  liquors  which  are  weU  known  in  that 
trade,  and  command  a  wide  market  Its  sno- 
cess  in  such  manufacture  requires  the  con- 
stant use  of  large  quantities  of  pure,  cool 
water  for  the  proper  preparation  of  its  ale 
and  beer.  The  water  it  obtains  from  Its  wells 
in  its  lands  is  peculiarly  adapted  for  its  use 
in  such  preparation.  The  defendant  gas  com- 
pany manufactures  on  its  lands  and  premises 
illuminating  gas,  and  its  success  in  that  busi- 
ness necessitates  the  consumption  of  large 
quantities  of  coal  and  oil,  a  residuum  of 
which,  after  distillation  by  heat  and  the 
puriflcation  of  the  gas  sufficient  for  iUuml- 
nating  requirements,  is  tar  and  its  com- 
pounda  These,  being  heavier  than  water, 
will,  if  allowed  to  escape  from  the  gashold- 
ers and  receptacles  in  which  they  form,  sink 
down  Into  and  permeate  surrounding  soil  and 
imderground  percolating  waters,  and  are  car- 
ried thereby  to  neighboring  wells  of  water. 
It  is  this  fact  and  this  penetrating  quality  of 
these  tar  substances  to  enter  into  the  soil  and 
waters  of  the  plaintiff  that  has  resulted  in 
the  injuries  which  have  led  to  the  long-con- 
tinued litigation  between  the  parties. 

The  present  action  was  brought  in  May, 
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1912,  In  tbe  Supreme  Court  by  the  brewing 
company  against  the  gas  company  to  recover 
damages' from  tbe  latter  under  allegations  of 
its  negligence  in  so  managing  its  gas  plant  as 
to  allow  these  tar  products  to  escape  from  its 
premises,  and  to  pollute  and  render  valueless 
the  plaintiff's  property  in  its  well  waters. 
The  plaintiff  at  the  circuit  trial  had  ver- 
dict, and  Judgment  was  entered  thereon 
against  the  defendant  tor  substantial  damag- 
es, and  the  latter,  by  appeal,  has  brought  up 
the  record  for  review.  This  Judgment  is  the 
second  the  plaintiff  has  recovered  in  the  Su- 
preme Court  against  the  defendant  for  sub- 
stantial damages  to  the  brewing  company's 
well  water,  alleged  to  have  been  caused  by 
tar  pollution  negligently  permitted  by  the 
gas  company  to  escape  from  its  premises  at 
the  locus  in  question.  The  record  in  the  evi- 
dence before  us  shows  that  the  plaintiff  on 
August  27,  1906,  began  such  a  tort  action 
in  the  Supreme  Court  and  obtained  a  Judg- 
ment against  the  defendant;  that  a  rule  to 
show  cause  why  a  new  trial  should  not  be 
granted  was,  after  argument,  subsequently 
discharged  by  that  court,  and  that  in  dis- 
dbarglng  the  rule  the  court  rendered  an  opin- 
ion reported  in  76  N.  J.  Law,  358,  70  Ati.  167., 
The  defendant  made  no  further  contest,  but 
on  October  16,  1913,  paid  and  satisfied  that 
Judgment  of  record. 

In  passing  it  is  of,  importance  to  advert  to 
certain  qualifications  of  the  plaintiff's  right 
of  property  in  its  subsurface  and  well  waters, 
which  have  been  held  to  be  limitations  upon 
that  right  The  plaintiff's  claim  for  damages 
against  defendant  in  this  action  Is  founded 
upon  tlie  latter's  interference  with,  and  pre- 
vention of  the  use  by  the  plaintiff  of  its  well 
waters  for  its  manufacturing  purposes.  Its 
right  to  such  use  is  clear. 

[1]  Since  the  decision  of  this  court  (in  1909) 
in  Meeker  v.  East  Orange,  77  N.  J.  Law,  623, 
74  Atl.  379,  25  L.  R.  A.  (N.  S.)  465,  134  Am. 
St  Rep.  798,  it  is  the  settled  law  of  this 
state  that  the  landowner  has  not  an  absolute 
and  unqualifled  property  In  all  water  found 
percolating  in  his  soli  to  do  what  he  pleases 
with  it  Mr.  Justice  Pitney,  in  an  instruc- 
tive opinion,  there  distinguishes  between  the 
absolute  right  of  the  landowner  in  such  water 
ander  the  English  doctrine  and  his  qualified 
right  as  settled  In  this  state,  tie  has  the 
right  to  its  use  only  in  a  reasonable  manner 
and  to  a  reasonable  extent,  for  uis  own  bene- 
fit for  domestic  purposes  as  well  as  in  manu- 
facturing, and  his  own  consumption  as  in  ag- 
riculture, irrigation,  and  tlie  like,  and  with- 
out undue  interference  with  the  rights  of 
other  landowners  to  the  like  use  and  enjoy- 
ment of  such  water. 

[2]  A  terse  expression  of  this  principle  is 
found  in  the  old  maxim,  "sic  utere  tuo  ut  ali- 
enum  non  Isedas."  This  maxim,  it  should  be 
observed,  has  also  an  apt  application  to  the 
defendant's  conduct  of  its  gas  business.  It 
was  not  privileged  to  use  its  own  property 


In  the  manufacture  of  gas  as  it  might  please, 
if  in  such  use  it,  by  negligence,  caused  damage 
to  the  proiwrty  of  its  neighbor.  This  prlu- 
clple  is  supported  by  the  leading  case  of  Mar- 
shall V.  Welwood,  38  N.  J.  Law,  339,  20  Am. 
Rep.  394,  followed  by  Ulshowski  v.  Hill,  61  N. 
J.  Law,  375,  39  Atl.  904;  De  Gray  v.  Murray, 
69  N.  J.  Law,  460,  55  Atl.  237. 

The  main  contest  of  fact  at  the  circuit  In 
the  case,  sub  Judice,  as  it  was  tried  out  by 
the  parties,  centered  upon  the  question  wheth- 
er the  defendant  had,  since  August  27,  1906 
(the  beginning  of  the  former  suit),  suffered 
tar  matter  to  escape  and  be  discharged  from 
its  gasworks  into  the  wells  of  the  plaintiff. 
At  the  defendant's  request  the  court  instruct- 
ed the  Jury  that  the  plaintiff  could  not  recov- 
er in  the  suit  unless  it  bad  shown  that  oil  tar 
or  other  soil  or  water-polluting  substance  had 
been  negligently  discharged  by  tbe  defendi\nt 
on  its  own  property,  or  had  been  negligently 
allowed  by  tbe  defendant  to  escape  from  its 
property  to  or  into  the  property  of  the  plain- 
tiff since  August  27, 1906,  the  date  of  the  com- 
mencement of  the  former  suit  In  resixinse 
to  this  instruction,  the  Jury,  after  they  had 
viewed  and  examined  the  defendant's  premis- 
es (the  counsel  of  both  parties  consenting  to 
such  view  and  examination),  found  against 
tbe  defendant  upon  this  issue,  finding,  as  we 
have  the  right  to  assume,  that  oil  tar  or  other 
soil  or  water-polluting  substance  had  been 
negligently  allowed  by  it  to  escape  from  its 
property  to  and  Into  the  property  of  the 
plaintiff  since  August  27,  1906.  Tbe  defend- 
ant now  attacks  the  legality  of  the  verdict, 
not  of  course,  upon  the  ground  that  it  waa 
against  the  weight  of  the  evidence,  but  upon 
an  insistment  that  there  was  no  evidence 
whatever,  and  no  fact  from  which  the  Jury 
could  find  that  any  polluting  matter  had  neg- 
ligently escaped  from  its  works  since  August 
27,  1906.  Our  examination  of  the  facts  In 
evidence  leads  us  to  a  contrary  conclusion. 

To  state,  very  briefly,  but  a  few  of  the  most 
salient  of  these  facts,  they  are  as  follows, 
viz.:  There  is  the  fact  that  the  tar  found  In 
great  quantities  in  plaintiff's  land  and  well 
water  was  oil  gas  tar  and  coal  tar  of  the 
same  kind  produced  by  the  defendant  In  Its 
works,  and  that  there  were  no  other  tar- 
produdng  works  in  the  vicinity — Prof.  Pond 
testified  that  he  found  these  tar  substances 
(which  he  subjected  to  careful  scientific  test-i) 
in  plaintiff's  wells  in  October,  1907,  and  at 
various  times  since  August,  1906,  until  April 
7, 1908,  and  that  so  late  as  February  15, 1908. 
upon  a  hole  being  dug,  in  his  presence,  in 
plalntifTs  premises  of  about  18  inches  In 
depth  "o  stream  of  tar  oamc  bubbling  into 
the  hole  about  like  spring  water  •  *  • 
that  consisted  of  25  per  cent  of  tar  and  75 
per  cent  water  and  sand,"  and  that  it  was 
"the  same  sort  of  tar,  water  gas  tar,  tar  oil, 
that  we  had  previously  obtained  from  the 
wells" — the  fact  that  tar  was  found  in  the 
brewery  cellar  four  feet  above  liigh  tides  of 
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the  tlTer;  the  fact  tbat  It  was  found  on  top 
of  the  rocks,  and  also  where  the  well  digger 
(Conlon)  made,  after  August,  1906,  five  differ- 
ent borings,  at  depths  from  32  to  50  feet,  for 
wells  on  the  Ballantlne  property,  and  found 
tar  tn  each  of  the  holes  bored  there,  and 
that  In  two  other  of  such  borings,  made  In 
defendant's  gasworks  adjacent  to  and  north 
of  plalntlfTs  lands  on  Front  street,  tar  was 
found  at  considerable  depths;  the  fact  that 
in  Jnly,  1909,  the  malthoose  well  on  plaln- 
tilTs  premises  showed  tar  pollution;  the 
fiict  that  after  August,  1906,  defendant's 
drip  pots,  carrying  tar,  continued  to  empty 
into  the  ground. 

The  appellant's  contention  that  this  tar 
(ince  the  date  In  question  was  prevented 
from  all  leakage  from  its  relief  holder  and 
other  receptacles  by  the  excellence  and 
tightness  of  their  cement  floors  and  brick 
walls  Is  not  sustained  by  reasonable  proba- 
Ulities.  That  such  tar  and  Its  compounds 
might  penetrate  through  cracks  in  cement 
not  risible  to  the  eye  was  the  opinion  of  the 
expert.  Prof.  Pond.  He  testified  that  It  is 
•perfectly  well  known  that  concrete  may  have 
lots  of  regular  network  with  cracks  in  it 
jet  not  be  visible  to  the  eye,"  and  that  "if 
such  were  the  case  it  would  leak  water  and 
tar."  The  jury,  who  went  to  the  premises 
in  question,  and  who,  presumably,  closely  ex- 
amined, by  the  eye  and  touch,  the  cement 
and  brick  receptacles,  rejected  the  defend- 
ant's contention  in  this  regard.  How  can  we 
now  say  they  saw  no  evidence  of  any  cracks 
In  the  walls  or  cement  through  which  the 
tar  liquid  had  escaped?  By  their  verdict 
they  have  declared  that  they  saw  evidence  of 
sach  escape  and  leakage.  The  Jury  had  ex- 
ceptional opportunities  to  arrive  at  a  correct 
result,  particularly  as  to  the  leakage  of  the 
tar  receptacles,  quite  outside  of  and  beyond 
the  testimony  of  witnesses  appearing  in  the 
record,  and  this  important  circumstance 
should  not  be  lost  sight  of  In  estimating  the 
weight  to  be  given  to  the  inference  to  be 
drawn  from  tlie  verdict  of  the  Jury  that  such 
fact  of  leakage  had  been  made  manifest  to 
them  by  their  own  observation.  This  result 
we  also  reach  from  the  printed  testimony 
after  giving  due  effect  to  the  importance  of 
defendant's  evidence  demonstrating  that  col- 
oring matter  placed  in  the  river  opposite  the 
wells  of  the  plaintiff  can  be,  and  was,  pump- 
ed, by  means  of  its  alr-llft  system  of  pump- 
ing, from  the  river  to  the  wells.  We  fall  to 
see  that  such  fact  excludes  the  possibility  of 
poUntlon  from  defendant's  premises.  Even 
admitting  that  It  be  true  that  some  coal  gas 
tar  pollution,  foimd  in  plalntlfTs  well  water 
came  from  the  contiguous  waters  of  the 
river,  it  did  not  follow  that  the  pollution 
proved  by  the  plalntUTs  evidence  to  be  In  its 
wells  did  not  come  from  the  defendant's 
worlcs.  Tbe  defendant's  proofs  did  not,  we 
think,  negative  those  of  the  plaintiff  as  to  the 
pollution  of  plaintiff's  wells  with  oU  gat  tar 
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peculiar  to  the  kind  originating  in  defend- 
ant's vmrks. 

[3]  Ettoi,  it  Is  also  insisted  by  appellant, 
occurred  on  the  trial  below  because  the  court 
refused  to  direct  a  verdict  In  Its  favor  made 
on  the  ground  that  the  former  recovery  of 
damages  by  the  plaintiff  was  a  bar  to  any 
recovery  In  the  present  suit.  The  appellant's 
insistment  is  that  tbe  injury  at  the  founda- 
tion of  the  first  action  for  damages  was  a 
single  tort  or  nuisance,  not  abatable,  and 
for  which  injury  the  plaintiff  could  recover 
damages  but  once  and  for  all,  and  that  if 
tbe  nuisance  sued  for  In  the  first  suit  was 
of  a  permanent  and  continuing  character, 
the  plaintiff  must  recover  in  that  action  all 
the  damages  past  and  future  which  the  main- 
tenance of  the  nuisance  has  occasioned  and 
will  occasion  in  the  future.  But,  we  tliink, 
the  injury  sued  for  in  the  former  action  was 
not  of  a  permanent  character,  but  was  tem- 
porary and  abatable,  and  that  it  was  the 
defendant's  duty  to  abate  Its  continuance, 
and  its  failure  so  to  do  gave  rise  to  a  new 
cause  of  action. 

[4]  The  authorities  uniformly  hold  that  the 
continuance 'and  every  use  of  that  wiiich  is, 
in  its  erection  and  use,  a  nuisance  Is  a  new 
nuisance  for  which  the  party  injured  has  a 
remedy  for  his  damages.  Staple  v.  Spring, 
10  Mass.  74;  Hodges  v.  Hodges,  6  Mete. 
(Mass.)  205. 

Every  continuance  of  a  nuisance  is  held 
to  be  a  fresh  one.    3  Blac.  Com.  220. 

In  actions  for  a  continued  nuisance  a  Judg- 
ment recovered  in  the  first  cannot  have  an  ef- 
fect to  bar  the  second,  nor  to  diminish  the 
measure  of  damages  recoverable  by  it.  Balti- 
more R.  R.  Co.  V.  Fiftli  Baptist  Church,  137 
U.  S.  568, 11  Sup.  Ct  185,  34  L.  Ed.  784;  Troy 
V.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  Dec. 
177. 

In  Beatrice  Gas  Co.  v.  Thomas,  41  Neb. 
662,  59  N.  W.  925,  43  Am.  St.  Rep.  711,  the 
gas  company  was  sued  for  damages  for  per- 
mitting injurious  matter  to  percolate  through 
subterranean  streams  into  plaintiff's  well, 
and  the  court  held  that  the  Injury  was  tem- 
porary and  not  permanent  in  character,  and 
was  capable  of  being  avoided  in  the  future 
without  permanent  injury  to  plaintiff's  land. 
Also,  see  case  of  Van  Veghten  v.  Hudson  R. 
R.  Co.,  103  App.  Div.  130,  92  N.  T.  Supp.  956. 

In  Fairbank  v.  Bahre,  213  111.  636,  73  N. 
E.  322,  it  was  held  that  a  nuisance  by  offen- 
sive odors  was  temporary  in  character  for 
which  successive  actions  could  be  'maintained, 
but  tbat  plaintiff  could  not  recover  in  the 
action  for  injury  sustained  after  the  insti- 
tution of  tbe  suit 

In  Hatfield  v.  Central  Railroad  Co.,  33 
N.  J.  Law,  251,  an  action  to  recover  damages 
for  the  erection  and  continuance  of  a  nui- 
sance, It  was  held  tbat  a  verdict  could  not 
include  prospective  damages.  See,  also,  Lew- 
is V.  Penn.  B.  Co.,  76  N.  J.  Law,  220,  68  AtL 
1077. 
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The  defendants  arsnment  tbat,  because 
there  waa  evidence  of  other  sources  of  pol- 
lution from  the  Passaic  river,  the  damages 
found  by  the  Jury  to  have  been  inflicted  ui>- 
on  the  plaintiff's  property  by  the  defendant 
were  excesslTe  In  amount  for  the  injnry  sus- 
tained by  the  pollution  emanating  from  its 
works  cannot  be  made  the  proper  subject  of 
error  in  this  court  (Jenkins  v.  Penu.  R.  R. 
Co.,  67  N.  J.  Law,  331,  51  AtL  704,  57  L.  R. 
A.  309),  and  we  And  nothing  in  the  record 
that  discloses  any  legal  error. 

The  judgment  should  be  affirmed. 


GRBGUTIS  ▼.  WAOIABK  WIRB  WORKS. 

(Supreme  Court  of  New  Jersey.    April  13, 
1914.) 

Dkath  ({  81*)— WBonoruL  Dkath— Rights  of 
Action. 

Under  Death  Act  (2  Comp.  St  1910,  p. 
1907)  {  7,  providing  that  on  the  death  of  a  per- 
son by  wrongful  act  who,  if  death  bad  not  en- 
sued, could  maintain  an  action  for  damages  in 
respect  thereof,  the  person  who  would  have 
been  liable  if  deatli  had  not  ensued  shall  be  lia- 
ble notwithstanding  the  death,  the  ooaresident 
dependents  of  a  servant  whose  contract  was 

foverned  by  the  Employers'  liability  Act  (Acts 
911,  P.  Lb  p.  134)  cannot  sue  for  his  wrong- 
ful death,  as  the  Employers'  Liability  Act  pro- 
vides no  compensation  for  nonresident  depend- 
ents, and  the  emploiy^,  had  the  injaries  not 
been  fatal,  would  oiUy  have  been  entitled  to 
the  compensation  provided  for  in  the  Liability 
Act,  and  could  not  have  maintained  an  action 
for  damages. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  fl  35,  87-46,  48;   Dec.  Dig.  i  31.*] 

Action  by  Eva  Gregutis,  as  administratrix, 
against  the  Waclark  Iron  Works.  On  motion 
before  a  single  Justice  of  the  Supreme  Court 
to  strike  out  the  complaint    Motion  granted. 

Argued  before  BERGEN,  J.,  sitting  aloue 
under  the  statute. 

Kallsch  &'  Kalisch,  of  Newark,  for  the  mo- 
tion.   John  J.  Stamler,  of  Elizabeth,  opposed. 

BERGEN,  3,  This  is  a  motion  to  strike 
out  a  complaint  in  an  action  brought  under 
the  Death  Act  to  recover  damages  for  the 
death  of  the  plalntlfTs  intestate.  The  com- 
plaint avers  that  the  deceased  was  killed 
while  in  the  employ  of  the  defendant ;  that 
he  left  a  father,  mother,  three  sisters,  and 
one  brother ;  that  all  were  dependents  of  his, 
and  all  residents  of  the  Empire  of  Russia ; 
"and  therefore  the  administratrix  is  not  en- 
titled to  recover  against  the  defendant"  un- 
der the  Employers'  LiabUity  Act  of  19U  (P. 
L.  p.  134). 

The  only  question  raised,  and  argued  is 
that  the  contract  of  the  deceased  is  governed 
by  the  act  of  1911,  and  that,  as  by  it  no 
compensation  is  provided  for  alien  depend- 
ents not  resident  In  the  United  States,  no 
cause  of  action  ia  stated;  the  defendant's 
claim  being  that  the  right  of  nonresident 
next  of  kin  to  damages  is  limited  by  the  Em- 
ployers' Liability  Act  to  the  compensation 


which  it  provides,  and,  as, it  expressly  states 
that  compensation  under  the  schedule  estab- 
lished by  the  act  shall  not  ai^ly  to  nonresi- 
dent alien  dependents,  the  right  of  nonresi- 
dent next  of  kin  to  damages  under  the  Death 
Act  is  taken  away,  and  therefore  there  is  no 
statutolry  remedy  remaining  to  such  persons. 
No  question  as  to  the  sufficiency  of  the  com- 
plaint, if  the  action  can  be  maintained  under 
the  Death  Act,  was  urged  on  the  argument, 
and  I  have  considered  only  the  precise  ques- 
tion presented  and  argued,  wUcb  is:  Was 
the  remedy  given  under  the  Death  Act  alter- 
ed or  modified  as  to  nonresident  next  of  kin 
in  cases  where  an  employ^  is  killed  while  at 
work  under  an  agreement  fixing  compensa- 
tion in  case  of  accidental  death  according  to 
a  schedule  which  excludes  such  nonresidents 
from  the  benefit  of  the  compensation  so  es- 
tablished by  the  act  of  19U? 

That  such  nonresident  aliens  have  a  right 
of  action  under  certain  conditions  is  settled 
In  this  state  (Cetofonte  v.  Camden  Coke  Co.. 
78  N.  J.  Law,  662,  75  Atl.  913,  27  L.  R.  A.  [N. 
S.]  1068);  but  such  right  depends  upon  the 
condition  that  a  party.  Injured  through  the 
negligence  of  the  defendant,  would,  if  death 
had  not  ensued,  be  entitled  to  maintain  an 
action  in  respect  thereof  (P.  L.  1848,  p.  161 ; 
2  Comp.  St  1910,  p.  1907,  t  7). 

I  think  it  must  be  conceded  that,  if  the  de- 
ceased had  suffered  an  injury,  not  resulting 
In  death,  he  would  have  been  bound  by  the 
compensation  provided  for  in  the  act  of  1911 
(P.  Lb  p.  134),  and  could  not  have  brought 
suit  for  his  injuries  in  disregard  of  that  act, 
and,  if  he  could  not,  then  it  would  follow 
that  the  condition  upon  which  a  right  of  ac- 
tion is  given  to  the  personal  representative 
of  a  deceased  person  is  not  present.  In  addi- 
tion to  this,  the  act  of  1911  covers  all  cases 
of  death,  and  compensation  therefor,  where 
the  contract  of  the  employ^  is  subject  to  sec- 
tion 2  of  the  act,  and  to  that  extent  the  act 
of  1848  Is  inconsistent  with  it,  as  the  later 
act  provided  a  different  procedure  and  rule  ■ 
of  damages,  and,  being  inconsistent,  it  can- 
not be  applied  to  the  class  of  cases  enumerat- 
ed in  the  statute  of  1911,  for  that  act  re- 
peals all  inconsistent  legislation. 

The  conclusion  I  have  reached  Is  tbat, 
where  an  employ^  contracts  to  work  under 
section  2  of  the  Employers'  Liability  Act,  the 
damages  to  be  paid  by  the  employer  in  case 
of  death  are  limited  by  that  act,  and  tbat  an 
action  by  next  of  Mn  cannot,  in  such  case,  be 
maintained  in  disregard  of  the  act  Compen- 
sation Is  given,  in  Ueu  of  damages,  to  de- 
pendents, and  not  to  next  of  kin  as  such. 
The  power  of  the  Legislature  to  give  or  with- 
hold a  right  of  action  in  such  case,  and  to 
declare  to  whom,  and  in  what  amount,  com- 
pensation shall  be  made,  cannot  be  doubted. 

This  complaint  admits  an  employment  gov- 
erned by  the  second  section  of  the  statute  of 
1911,  but  avers  that  because,  under  tbat  act, 
nonresident  dependents  are  excluded   from 
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eompenaatloii,  It  does  not  apply  to  them,  al- 
though it  would  apply  to  the  compensation  of 
the  employ^  If  be  were  seeking  compensation 
for  injuries  on  his  own  behalf.  This  does 
not  state  a  canse  of  action  In  the  present 
state  of  the  law  on  this  subject. 

The  complaint  will  be  strlckoi  out,  with 
coats. 


KENNEDY  y.  DAVID  KAUFMAN  ft  SONS 
CO. 

(Sopreme  Court  of  New  Jersey.     April  7, 
1914.) 

Mastkb  and  Sebtamt  a  321*)  —  Liabiutt 

rOB   IlfJlTBT  TO   SeBVANT  T7NDEB  INDEPEND- 
EKT  COKTBACTOB— StaTTJTOBT  PbOVIBIONB. 

Under  Employers'  Liability  Act  (P.  L. 
1911,  p.  135)  i  1,  par.  S,  providing  that,  if  an 
employer  contracts  with  an  independent  con- 
tractor to  do  a  part  of  his  work,  such  contract 
■ban  not  bar  Us  liability  for  injury  to  an  em- 
pIoy<  of  the  contractor  cansed  by  any  defect 
in  the  ways,  works,  machinery,  or  plant,  if  the 
defect  arose  through  the  negligence  of  the  em- 
ployer or  some  one  intrusted  by  Um  with  the 
da^  of  aeeing  that  they  were  in  proper  condi- 
tion, etc,  the  employer  is  not  Uaole  when  the 
entire  work  is  let  to  an  Independent  contractor 
who  furnishes  the  ways,  works,  machinery,  etc., 
oTer  whose  negligent  conduct,  in  not  remedy- 
ing defects,  the  employer  has  no  control,  but 
only  where  he  fnmiabes  the  ways,  works,  ttia- 
cfainery,  etc.,  in  aid  of  part  execution  'of  his 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1262;   Dec.  Dig.  i  821.*] 

Action  by  Henirletta  I.  Kennedy,  adminis- 
tratrix of  James  E.  Kennedy,  against  the 
David  Kaufman  &  Sons  Company.  On  mo- 
tion to  strike  out  complaint    Motion  allowed. 

Francis  A.  Gordon,  of  Elizabeth,  for  the 
motion.  J.  A.  Kleman,  of  Elizabeth,  op- 
posed. 

BEBOEN,  J-.  The  canse  of  action  set  out 
In  plalntlfTs  complaint  Is  that  the  defendant 
pnrcbased  from  the  Standard  Oil  Company 
a  metal  tank  and  as  part  of  the  terms  of 
purchase  agreed  to  take  down,  remove,  load, 
and  ship  It;  that  the  defendant  thereafter 
contracted  with  one  Hendilckson  to  take 
down  the  tank  and  remove  It  for  defendant, 
wtalcli  intrusted  to  him  the  entire  work  of 
famishing  the  ways,  works,  machinery,  or 
plant  for  doing  the  work,  and  also  the  duty 
of  sedng  that  these  were  and  should  be  in 
proper  condition ;  that  Hendrickson  engaged 
plnlnlHTs  intestate  as  a  laborer  to  take  down 
and  remove  the  tank,  and  while  be  was  do- 
ing the  work  the  tank  collapsed  through  de- 
fects in  the  ways,  works,  machinery,  or  plant, 
wblcli  arose,  and  had  not  been  discovered 
and  lemedied,  through  the  negligence  of 
Hendrickson,  who  had  been  intrusted  by  the 
defendant  with  the  duty  of  seeing  that  they 
were  In  proiier  condition,  whereby  the  plaln- 
tUTs  Intestate  was  killed,  by  reason  of  which 
the  action  was  brought  for  the  benefit  of 
lUs  next  of  kin  under  the  Death  Act  of  1848. 

The  defendant  moved  to  strike  out  the 


complaint  upon  the  single  ground  that  no 
canse  of  action  is  stated  because,  under  the 
facts  averred,  defendant  was  under  no  legal 
obligation  to  the  deceased  concerning  the 
ways,  works,  machinery,  or  plant.  The  ques* 
tlon  whether  the  deceased  was  subject  to  the 
conditions  of  section  2  of  the  act  prescribing 
the  liabilities  of  an  employer  to  make  com- 
pensation for  injuries  received  by  an  em- 
ployS  in  the  course  of  his  employment,  c<mi- 
monly  called  the  Employers'  Liability  Act  (P. 
L.  1911,  p.  134),  Is  not  raised  by  the  notice, 
and  the  consideration  of  this  motion  Is  limit- 
ed to  the  question  whether,  if  the  plaintiff 
has  a  right  of  action  against  an  independent 
contractor  under  the  first  section  of  the  act, 
it  is  legally  set  out  in  the  complaint;  and 
the  result  Is  predicated  upon  the  assumption 
that  the  parties  were  not  bound  by  section 
2,  and  stood  In  the  same  relation  to  each 
other  that  would  exist  if  either  bad  given 
notice  to  the  other  that  the  provisions  of  sec- 
tion 2  should  not  apply  to  the  contract  of 
employment,  or  that  the  contract  contained 
an  express  statement  that  it  did  not 

The  plaintiff  claims  that  the  complaint 
states  a  cause  of  action  against  this  defendant 
under  paragraph  3  of  section  1  of  the  Employ- 
ers' Liability  Act,  which  provides  that  if  an 
employer  enters  into  a  contract  with  an  inde- 
pendent contractor  to  do  a  part  of  the  em- 
ployers' work,  or  if  such  contractor  (the  in- 
dependent contractor)  contracts  with  a  sub- 
contractor to  do  all  or  any  part  of  such 
work,  such  contract  shall  not  bar  the  lia- 
bility of  an  employer  for  injury  to  an  em- 
ploy6  of  the  contractor  or  subcontractor, 
cansed  by  any  defect  In  the  condition  of  the 
ways,  works,  machinery,  or  plant,  if  the 
defect  arose  through  the  negligence  of  the 
employer  or  some  one  Intrusted  by  him  with 
the  duty  of  seeing  they  were  in  proper  con- 
dition. No  facts  are  set  out  in  the  complaint 
showing  that  this  defendant  furnished,  or 
was  required  to  furnish,  any  of  the  ways, 
works,  machinery,  or  plant.  On  the  con- 
trary, the  complaint  alleges  that  the  defend- 
ant Intrusted  to  Hendrickson  "the  entire 
work  of  furnishing  the  ways,  works,  ma- 
chinery, or  plant  for  doing  the  aforesaid 
work,"  so  that  Eendrickson  is  averred  to  be 
an  independent  contractor  Intrusted  with 
the  entire  work  without  the  control,  oo-opera- 
tlon,  assistance,  or  interference  of  the  de- 
fendant, while  the  statute  applies  only  to 
cases  where  part  of  the  work  is  to  be  done 
by  the  Independent  contractor.  Under  this 
complaint  the  deceased  was  employed,  not 
as  a  subcontractor,  but  as  a  laborer,  to  take 
down  the  tank,  and  therefore  an  employ^  of 
the  independent  contractor  who  had  assum- 
ed, not  a  part  of  defendant's  contract,  but  the 
whole. 

The  Legislature,  when  It  declared  that,  in 
cases  where  the  employer  contracted  part 
of  his  work  to  an  independent  contractor,  he 
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Bhonld  be  liable  for  defects  In  the  ways, 
works,  machinery,  or  plant,  was  dealing  with 
a  situation  not  shown  by  this  complaint,  but 
with  one  where  the  employer  furnished  them 
to  the  Independent  contractor  for  doing  a 
part  of  the  work;  otherwise  it  would  not 
have  limited  the  employer's  liability  to  cases 
where  only  part  of  the  work  was  let  to  a  con- 
tractor, for,  unless  such  was  the  legislative 
intent,  the  expression  "to  do  part  of  such 
employer's  work"  might  as  well  have  been 
omitted. 

What  the  plaintiff  claims  is  that  in  all 
cases,  where  the  entire  work  is  let  to  an  in- 
dependent contractor,  the  employer  is  liable 
for  defects  in  ways,  works,  machinery,  or 
plant  belonging  to  and  furnished  by  such  in- 
dependent contractor.  This  is  not  the  proper 
construction  of  the  statute,  but,  on  the  con- 
trary, the  employer  is  only  liable  where  he 
furnishes  the  ways,  works,  machinery,  or 
plant  in  aid  of  part  execution  of  his  work, 
and  does  not  make  him  liable  where  the  en- 
tire work  is  let  to  an  Independent  contractor, 
who  furnishes  the  ways,  works,  machinery, 
or  plant,  over  whose  negligent  conduct  In  not 
remedying  defects  the  employer  has  no  con- 
troL 

As  this  complaint  charges  that  the  doing  of 
the  entire  work,  as  well  as  the  furnishing 
of  the  ways,  works,  machinery,  or  plant,  was 
let  to  an  Independent  contractor  by  the  de- 
fendant, through  whose  negligence  in  not 
discovering  and  removing  the  defects  com- 
plained of  the  plaintiff's  Intestate  was  killed, 
it  does  not  state  a  cause  of  action  under  the 
statute  Invoked,  and  it  is  not  claimed  that 
this  defendant  would  be  liable  for  the  neg- 
ligence of  Hendrlckson,  unless  paragraph  3  of 
section  1  of  the  Employers'  Iilability  Act  ap- 
plies. 

The  motion  to  strike  out  should  be  allow- 
ed. TKe  defendant  may  take  an  order  strik- 
ing oat  the  complaint,  with  costs. 

m  N.  J.  r,.  362) 

O'BRIEN  v.  STRAIGHT  FILAMENT  LAMP 

CO.     (No.  56.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  15,  1914.) 

(Syttabut  by  the  Court.) 

Master   awd    Servant   (§  31»)— UfTLAwrm. 

Di8CE[AB0K— Action  fob  Damages. 
Where  a  factory  superintendent,  under  a 
contract  of  employment  for  a  term  of  five  years, 
is,  before  the  termination  of  that  period,  forci- 
bly excluded  continuously  for  a  considerable 
time  by  his  employer  from  the  factory  and  the 
place  where  his  work  has  to  be  done,  and  his 
salary  is  stopped,  he  may  consider  himself  dis- 
charged, and,  if  his  conduct  has  not  justified 
discharge,  may  recover  damages  for  the  breach 
of  his  contract  of  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  3T ;   Dec.  Dig.  i  31.*1 

Appeal  from  Supreme  Court 
Action  by  Dennis  J.  O'Brien  against  the 
Straight  Filament  Lamp  Company.     Judg- 


ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Vredenburgh,  Wall  ft  Carey,  of  Jersey  City, 
for  appellant  Samuel  Koestler,  of  Elizabeth, 
for  appellee. 

WHITES,  J.  This  is  an  action  for  damages 
for  the  breach  of  a  contract  of  employment. 

The  plaintiff  appellee,  the  inventor  and 
patentee  of  an  electric  lamp,  entered  Into  a 
contract  In  writing  with  the  defendant  ap- 
pellant which,  after  reciting  the  organiza- 
tion of  the  defendant  company  for  the  pur- 
pose of  manufacturing  and  exploiting  said 
electric  lamp,  and  the  ftict  that  by  reason 
of  said  circumstances  the  ^rvices  of  the 
plaintiff  were  of  unusual  and  unique  value  to 
defendant  company,  provided  that  the  de- 
fendant company  thereby  employed  the 
plaintiff  as  Its  factory  superintendent,  with 
general  supervision  over  the  manufacture  of 
said  lamp,  subject  to  the  control  and  di- 
rection of  the  officers  of  the  company,  for  a 
term  of  five  years,  at  a  salary  of  $200  pen 
month.  There  was  ample  evidence  (most  of 
It  uncontradicted)  which.  If  believed,  would 
establish  the  following  facts,  viz.:  That 
plaintiff  entered  Into  this  employment  and 
codtlnued  therein  for  about  a  year;  that 
another  man,  Heebner,  was  then  made  super- 
intendent, and  plaintiff  was  directed  to  take 
entire  charge  of  the  laboratory;  that  upon 
his  objecting  to  this  he  was  persuaded  by  the 
defendant  to  consent  to  It  on  the  representa- 
tion that  It  did  not  impair  his  contract  of 
employment  but  would  improve  the  efficiency 
of  the  manufacturing  department  and  conse- 
quently benefit  all  the  stockholders,  of  whom 
plaintiff  was  one ;  that  shortly  after  obtain- 
ing this  consent  the  defendant  dismantled  the 
old  laboratory  room  in  the  factory,  and  then 
proceeded  In  a  desultory  manner,  during  a 
period  of  about  four  months,  to  go  through 
the  pretense  of  fitting  up  a  new  laboratory 
room,  which,  however,  it  never  completed ; 
that  at  about  the  expiration  of  this  four 
months  it  discharged  the  plaintiff,  stopped  his 
salary,  and  forcibly  excluded  him  from  the 
factory  and  from  the  laboratory;  and  that 
plaintiff  has  made  proper,  but  nnsuccessfnl, 
effort  to  get  other  employment. 

On  the  part  of  the  defendant  it  is  contend- 
ed that  it  did  not  discharge  the  plaintiff,  but 
only  suspended  him  and  his  salary  pending 
his  noncompliance  with  Its  reasonable  direc- 
tions, or,  if  what  It  did  amounted  to  a  dis- 
charge, such  discharge  vras  justified  by  plain- 
tiff's failure  to  obey  its  reasonable  directions. 
The  directions  In  question  were  In  writing, 
and  the  trial  judge  ruled  that  they  were  rea- 
sonable. The  material  one  was  by  the  treas- 
urer of  the  company,  as  follows:   " 

"On  behalf  of  the  president  and  committee  I 
respectfully  ask  you  to  forward  to  the  commit- 
tee a  statement  of  material  furnished  by  the 
factory  to  the  laboratory  and  the  amount  of 
material  used  in  the  laboratory  work  •  •  • 
since  the  1st  day  of  February  last" 
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To  this  the  plaintiff  replied  in  writing: 
"As  to  the  materia!  used  or  supplied  the  lab- 
oratory since  February  I  asked  tor  a  list  of 
it  ftbout  a  month  ago.  I  was  informed  by  Mr. 
Weber,  Mr.  Heebner's  assistant,  that  he  would 
fnmish  me  with  one,  but  to  date  I  have  not  re- 
ceived it" 

Mr.  Heebner  was  the  new  superintendent 
of  the  factory,  and  the  evidence  indicated 
that  the  records  of  the  materials  Issued  from 
the  factory  to  the  laboratory  were  under 
Us  excludve  cliarge.  It  therefore  was  clear- 
ly a  question  of  fact,  under  the  circumstances 
disclosed  by  the  evidence,  whether  the  plain- 
tiff  had  or  had  not  been  afforded  proper  op- 
portunity to  comply  with  tWs  direction,  and 
this  question  the  learned  trial  judge  very 
properly  left  to  the  Jury. 

If  the  plaintiff  did  aU  that  he  was  bound 
to  do  In  performance  of  his  contract,  the  ac- 
tion of  the  defendant  in  excluding  him  from 
the  premises,  not  once,  but  daily,  for  a  long 
period  of  time  until  he  stopped  coming,  and 
forcibly  preventing  him  from  going  to  the 
place  where  he  had  to  perform  his  work,  and 
cnttlng  off  his  salary,  was  tantamount  to  a 
discharge,  and  the  learned  trial  Judge  was 
right  In  so  holding. 

We  find  no  error  in  the  record  and -the 
Judgment  is  affirmed. 

03  N.  J.  Sq.  S24) 

WEST  et  al.  v.  RKCTOR,  E!TC.,  OP  ST. 

J^MES'  EPISCOPAL  CHURCH  OP 

LOKG  BRANCH.     (No.  60.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  15, 1914.) 

fSvnalut  tt  th«  Court.) 

Cons     (i    103*)— Allowance    fbom    Tbtjbt 

Tvntn. 

The  allowance  of  costs  and  counsel  fees  out 
of  a  trust  fund  is,  as  a  rule,  limited  to  suits  in- 
stituted by  executors  or  trustees  for  the  con- 
struction of  a  will,  and  suits  by  claimants  to 
such  fund  in  which  the  claims  are  successful. 

(Ed.  Note.— For  other  cases,  see  C^sts,  Cent. 
Dig.  I  398;   Dec  Dig.  S  103.»] 

Appeal  from  Court  of  Chancery. 

BUI  by  the  Rector,  etc.,  of  St  Tames' 
Episcopal  Church  of  Long  Branch  and  Mag- 
gie J.  West  and  othera  Decree  for  com- 
plainants (S9  Atl.  519),  and  defendants  ap- 
peaL     Reversed,  with  directions. 

William  J.  Leonard,  of  Atlantic  Highlands, 
for  appellants.  Gilbert  Collins,  of  Jersey 
Ctty  (Charles  B.  Bradley,  of  Jersey  City,  on 
tbe  brief),  for  appellees. 

PARKER,  J.  8a  far  as  relates  to  the  prin- 
cipal question  in  the  cause,  whether  the  case 
Is  one  for  the  application  of  the  principle  of 
cy  pres,  we  think  the  decree  should  be  af- 
firmed for  the  reasons  given  in  the  opinion 
of  tlie  Vice  Chancellor. 

Tbe  point  Is  now  made  that  the  fund  In 
question  never  vested  in  St  James*  Church, 
because  Rufus  T.  West  had  a  child  who  pre- 


deceased him,  and  that  this  defeated  the  re^ 
malnder  to  the  church ;  but  a  glance  at  tbe 
language  of  the  will  makes  it  perfectly  plain 
that  the  issue  would  take  only  in  case  of  sur- 
viving the  parent,  and  that  the  death  of 
both  life  tenants  of  the  income  (the  principal 
being  committed  to  trustees),  without  issue 
them  surviving,  vested  the  right  to  the  prin- 
cipal in  the  church. 

On  the  appeal  of  the  West  heirs  the  decree 
should  be  affirmed. 

The  Vice  Chancellor  allowed  them  costs 
and  a  counsel  fee  of  $500  out  of  the  fund; 
and  this  provision  of  the  decree  is  the  basis 
of  a  cross-appeal  by  the  church. 

We  do  not  think  that  tbe  case  was  a  prop- 
er one  for  the  allowance  to  the  West  heirs 
of  costs  and  counsel  fees  out  of  this  fund. 
They  were  not  necessary  nor  proper  parties 
to  the  original  suit  nor  was  it  strictly  a  suit 
for  the  construction  of  a  will.  It  was  a  bill 
by  the  trustee  of  an  existing  fund  established 
for  a  charitable  purpose,  against  the  Attor- 
ney General,  setting  up  that  the  specific  in- 
tent of  the  donor  could  not  be  carried  out 
and  asking  that  the  general  intent  be  ascer- 
tained and  the  fund  disposed  of  pursuant  to 
that  intent  and  in  conformity  with  the  doc- 
trine of  cy  pres. 

In  that  suit  the  heirs  were  permitted  with- 
out objection  to  intervene  by  petition,  and 
thereupon  they  made  the  various  claims  that 
have  been  disposed  of  adversely  to  their  con- 
tentions. If  they  had  brought  an  independent 
suit  against  the  trustee,  claiming  title  to  the 
fund,  they  would  in  all  probability  have  been 
mulcted  in  costs.  That  they  were  permitted 
to  come  into  this  suit  gives  them  no  better 
standing  &p  to  the  expense  of  their  litigation. 
The  ordinary  rule  is  that  costs  will  be  allow- 
ed to  executors  or  trustees  under  a  will  and 
to  the  other  proper  parties  in  a  suit  by 
such  executors  or  trustees  to  clear  up  some 
obscurity  or  doubt  in  the  will.  But  costs 
should  not  be  awarded  to  an  unsuccessful 
claimant  who  has  brought  suit  to  recover 
part  of  the  estata 

"If  a  person  claims  as  legatee,  and  his  bill 
is  dismissed,  he  will  not  be  entitled  to  bis  costs 
out  of  the  estate,  notwithstanding  there  is  an 
ambiguity  in  the  will  which  renders  it  neces- 
sary to  apply  to  the  court  for  its  construction." 
Dan.  Ch.  Prac.  c.  30,  i  3,  p.  1502. 

A  similar  rule  should  apply  to  heirs  daim- 
ing  intestacy,  as  in  this  case.  So,  also,  in 
lArkin  V.  Wlkoff,  79  N.  J.  Eq.  209,  81  Atl. 
365,  this  court  refused  costs  and  counsel 
fees  out  of  the  fund  to  complainants  asking 
enforcement  of  the  trust 

The  award  has  been  almost  invariably 
confined  to  suits  by  the  administrators  of  a 
fund  for  the  construction  of  a  will,  and  not 
applied  to  such  suits  brought  by  interested 
parties.  And  the  reason  is  obvious  that  to 
award  costs  and  counsel  fees  to  unsuccess- 
ful complainants  in  such  cases  would  be  to 
encourage  unnecessary  and  frivolous  litiga- 
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tlon.  In  Halsted  t.  Meeker,  18  K  J.  Eq.  136, 
the  complainant  was  a  cestal  qne  trust  and 
Bonght  a  constmctlon  of  a  will  In  her  favor. 
The  Chancellor  allowed  her  costs  out  of  the 
estate  on  a  decree  adverse  to  her  claim,  but 
refused  a  counsel  fee.  In  the  case  at  bar 
the  Interveners  for  reasons  already  given  are 
not  entitled  to  their  costs. 

So  much  of  the  decree  below  as  allows  them 
costs  out  of  the  fund  will  be  reversed,  with 
directions  to  enter  a  decree  that  the  par- 
ties In  the  canse  below  pay  their  own  costs. 
The  respondent-appellant  St  James'  Church 
Is  entitled  to  costs  In  this  court 


(87  N.  J.  I*  «07) 

MICK  y.  ROTAL  EXCH.  ASSUR.     (No.  B2.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jnne  15,  1914.) 

(Syllahut  by  the  Court) 

1.  InsxTBANCK  (J  146*)— Instbuctioh  of  Pol- 

ICT. 

Where  a  policy  of  fire  inanrance  is  writ- 
ten in  a  standard  form  approved  by  govern- 
mental authority,  the  maxim,  "Verba  chartar- 
um  fortius  accipiuntur  contra  proferentem,"  has 
no  special  applicability. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fg  292,  294-288;   Dec  Dig.  {  146,»] 

2.  Pbincipal  and  Agent  (§  158*)— Pbatjd  of 
Aqent^-Liabilitt  of  Pkinoipal. 

A  principal  is  liable  for  the  fraud  of  his 
agent  acting  within  the  scope  of  liis  authority, 
whether  or  not  the  principal  would  benefit  by 
the  success  of  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  589-598;    Dec.  Dig.  { 

15a*] 

S.  INBXTBANCB  <{  111*)— AOBNCT  FOB  INSITRBD 
— FBAXTD  of  AoeRT— IdABIUTT  OF  PBINCI- 
PAI.. 

Where  an  insurance  policy  provided  that 
it  should  become  void  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  mat- 
ter -relating  to  the  insurance  or  the  subject 
thereof,  whether  before  or  after  a  loss,  and 
the  insured  delegated  to  agents  the  duty  of  do- 
ing everything  required  to  make  complete  proof 
of  loss,  without  question  or  supervision,  held, 
that  the  act  of  such  agents  in  presenting  false 
and  fraudulent  vouchers  to  the  company  pur- 
suant to  demand  was  imputable  to  the  insured, 
and  that  the  policy  was  vitiated. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  I  111.*] 

Garrison,  Kalisch,  and  White,  JJ.,  ffissent- 
ing. 

Appeal  from   Supreme  Court 

Action  by  Jacob  Mick,  for  whom  Iiewis 
Starr,  trustee  in  bankruptcy,  was  substi- 
tuted, against  the  Royal  Exchange  Assur- 
ance. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

French  k  Richards,  of  Camden,  for  appel- 
lant Wilson  &  Carr.  of  Camden,  for  re- 
spondent 

PARKER,  J.  The  question  to  be  deter- 
mined is  whether  the  forfeiture  clause  In  a 
standardized  fire  Insurance  policy,  making 
it  void  "in  case  of  any  fraud  or  false  swear- 


ing by  the  Insured  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  there- 
of, whether  before  or  after  a  loss,"  is  under 
any  circumstances  available  to  the  company 
after  a  loss,  when  there  Is  fraud  in  the 
claim  committed  by  an  agent  of  the  insured 
without  specific  knowledge  thereof  or  assent 
thereto  by  the  insured  himself,  and,  if  so, 
whether  the  circumstances  of  this  case  are 
such  as  to  make  the  forfeiture  applicable. 

Stripped  of  disputed  questions  of  fact 
which  the  Jury  resolved  at  the  trial  in  favor 
of  the  plaintiff,  the  case  presents  these  facts 
which  were  conceded  or  fully  proved  with- 
out substantial  contradiction :  In  1911  Jacob 
Mick,  of  whom  the  plaintiff  is  trustee  in 
bankruptcy,  was  the  owner  of  a  blacksmith- 
ing  and  wagon  repairing  shop,  which  he  con- 
ducted himself,  and  which  required  practi- 
cally all  of  his  own  time.  He  also  owned  the 
property  that  was  the  subject  of  the  fire  loss; 
conslstlng  of  ,a  hardware  store  and  a  small 
lumber  yard  adjoining  thereto,  which  were 
conducted  by  his  son  Wilbert  H.  Mick,  a 
young  man  of  19  or  20.  Wilbert  was  not  a 
partner  but  an  employ^;  still,  he  had  entire 
control  of  the  store  and  lumber  yard,  even 
to  signing  diecks  on  the  bank  accounts  in 
connection  therewith.  He  consulted  his  fa- 
ther with  respect  to  increases  of  stock,  and 
so  on,  but  be  ran  the  business,  and  his  fa- 
ther ran  the  blacksmith  shop,  occasionally 
walking  through  the  store  and  lumber  yard, 
but  not  interfering  beyond  asking,  some  gen- 
eral questions  and  looking  generally  over 
the  stock  at  inventory  time.  An  Inventory  of 
the  store  and  yard  was  made  up  in  May  or 
June,  1911;  the  work  being  done  entirely 
by  Wilbert  with  the  assistance  of  a  clerk. 
Shortly  after  this.  In  June,  the  Insurance 
was  greatly  increased.  A  fire  on  June  28tb 
destroyed  the  lumber  yard  and  store  with 
most  of  the  stock.  Jacob  Mick  then  employ- 
ed a  professional  adjuster  named  Dawson, 
to  whom,  in  conjunction  with  the  son  Wil- 
bert, was  intrusted  the  entire  responsibility 
of  dealing  with  the  companies  in  collecting 
the  insurance.  The  proofs  of  loss  bear  Daw- 
son's imprint  and  were  doubtless  prepared  by 
him;  they  were  sworn  to  by  plaintiff  before 
a  local  notary. 

The  crucial  situation  in  the  case  was  cre- 
ated by  what  follows.  On  September  11th 
the  companies  In  the  exercise  of  rights  re- 
served in  the  policies  sent  to  the  plain tlflf 
letters  identical  in  tenor,  of  one  of  which  the 
following  is  a  copy : 

"September  11,  1911. 

"Mr.  Jacob  Mick,  Laurel  Springs,  N.  J. — 
Dear  Sir:  This  company  is  in  receipt  of  a 
document  purporting  to  be  a  proof  of  loss  un- 
der policy  No.  294.3468,  issued  by  the  Laurel 
Springs,  N.  J.,  agency  fo'  damage  by  fire  of 
June  28,  1911.  xou  are  kfereby  notified  that 
said  document  is  not  accepted  as  a  satisfactory 
proof  of  loss  as  required  by  said  policy.  You 
are  hereby  required  to  file  with  this  company  a 
statement  of  your  purchases  (lumber  and  mer- 
chandise)  and   sales  between   October  1.   1910, 
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and  June  28,  1011,  together  with  duplicate  bills 
ifaowing  snch  parchases  and  sworn  statement  of 
jonr  entile  sales  between  these  dates ;  also 
statements  from  the  banks  in  which  yoa  did 
bosineas  of  the  money  deposited  therein  during 
the  same  period  and  copy  of  inventory  of  June 
1st,  1911,  referred  to  in  said  document 
**Xoni»  very  truly, 

"Royal  Exchange  Assurance, 

"By  W.  B.  Miller,  Adjuster." 

To  which,  under  date  of  November  6,  1911, 
Dawson  replied  as  follows: 

"Nov.  C,  1911. 
"Hr.  Wm.  E.  Miller,  434  Walnut  St,  FhiU., 
Representing  •  •  •  Royal  Exchange  Assur- 
ance Co. — •  •  •  Dear  Sir:  Replying  to 
Jour  letter  of  Sept  11,  1911,  addressed  to  Mr. 
acob  Mick,  of  Laurel  Springs,  N.  J.,  I  would 
state  that  he  is  unable  to  comply  with  your  re- 
quest of  an  exact  copy  of  his  purchnses  and 
sales  from  Oct  1,  1910,  to  June  28,  1911,  from 
the  fact  that  he  has  no  books  of  account  to 
show  same.  However,  I  send  you  herewith  du- 
plicate copies  of  bills  of  purchases  so  far  as  he 
Bts  been  able  to  obtain,  also  statement  from 
banks  of  deposits  and  copy  of  inventory  of  June 
1,  1911,  which  yon  also  requested. 

"Hoping  this  information  will  prove  satisfac- 
toiy,  I  am. 

Very  truly  yours.  Louis  Diawson, 

"Adjuster  for  Jacob  Mick." 

It  appeared  conclusively  on  the  trial  that 
among  these  inclosed  bills  or  Invoices  were 
several,  amonnting  in  all  to  nearly  $6,000, 
which  to  the  extent  of  over  $5,000  were  false 
and  frandolent  In  that  they  specified  alleged 
pnrdiases  whldi  had  never  been  made  by 
plalntur  and  were  purely  fictitious.  It  was  a 
fair.  If  not  a  necessary.  Inference  that  Wil- 
bert  Mick,  or  Dawson,  or  both,  had  Inten- 
tionally procured  and  put  in  these  false  hills 
to  augment  the  amount  of  recovery.  Jacob 
Mlcfc  denied  aU  knowledge  of  them,  and 
took  refuge  behind  the  general  agency  of  his 
son,  who  was  not  present  at  the  trial,  and 
whose  whereabouts  did  not  appear.  Jacob 
testified  that  he  received  tills  demand  from 
the  insurance  comjpanles  but  did  not  give 
ttnj  bills  to  Dawson  and  did  not  know  where 
Dawson  got  them;  that  he  took  the  regls- 
tored  letter  and  passed  It  over  to  the  adjust- 
er to  comply  with  the  request  contained 
therein  and  thought  his  son  got  the  bills 
and  gave  them  to  Dawson;  that  he  did  the 
same  with  the  other  letters  of  like  purport; 
that  Dawson  was  employed  to  do  everything 
that  was  necessary  to  adjust  the  loss.  Again 
be  testified  that  he  gave  the  Insurance  com- 
pany letter  to  the  "boy"  to  pass  over  to 
Dawson  and  that  this  was  done;  that  the 
son  bad  practically  unlimited  power  as  far 
as  plaintiff  was  concerned,  to  conduct  the 
lumber  and  hardware  business. 

[11  With  these  facts  in  mind,  we  turn  to 
the  policy  itself.  It  is  apparently  of  the 
standard  form,  approved  by  the  C!ommlssion- 
er  of  Banking  and  Insurance  of  this  state 
paranant  to  legislative  authority  (C.  S.  2862, 
f  77;  P.  li.  1902,  pp.  407,  436,  437),  and  con- 
sequently there  Is  no  special  applicability  of 
the  maxim,  "Verba  charts  nun  fortius  ao- 
dplnntnr  contra  proferentem."  Nelson  y. 
Traders'  Insurance  Co.,  181  N.  Y.  472,  74 


N.  E.  421.    The  provisions  pertinent  to  the 
case  In  hand  are  these: 

"The  insured,  as  often  as  required,  shall  ex- 
hibit to  any  person  designated  by  this  company 
all  that  remains  of  any  property  herein  describ- 
ed, and  submit  to  examinations  under  oath  by 
any  person  named  by  this  company,  and  sub- 
scribe the  same ;  and  as  often  as  required,  shall 
Eroduce  for  examination  all  books  of  account, 
ills,  invoices,  and  other  vouchers,  or  certified 
Copies  thereol  if  originals  be  lost,  at  such  rea- 
sonable place  as  may  be  designated  by  this  com- 
pany or  its  representative,  and  shall  permit  ex- 
tracts and  copies  thereof  to  be  made. 

"This  entire  policy  shall  be  void  if  the  insur- 
ed has  concealed  or  misrepresented,  in  writing 
or  otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance  or  the  subject  there- 
of; or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein;  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured 
touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof,  whether  before  or  after  a 
loss." 

It  was  argued  at  the  trial,  first,  that  the 
requirement  for  the  production  of  books,  par 
pers,  etc.,  constituted  a  condition  precedent 
to  recovery,  and  that,  failing  its  bona  fide 
performance  in  full,  plaintiff  could  not  re- 
cover. 

This  breach,  however,  was  not  spedfled  in  . 
the  pleadings  as  required  by  the  statute 
(Practice  Act  of  1903  [P.  L.  p.  570]  §  118) 
and  hence  it  was  not  error  to  overrule  the 
particular  defense.  It  is  suggested  that  the 
pleas  should  be  now  amended  to  let  in  this 
defense;  but  on  the  trial  counsel  after  de- 
liberation concluded  not  to  apply  for  leave  to 
amend,  and  appellate  courts  do  not  ordina- 
rily, if  ever,  permit  amendments  of  the  rec- 
ord for  the  purpose  of  reversal.  Secondly,  it 
was  argued  that  under  the  clause  secondly 
quoted  the  fraud  of  the  agent  was  imputable 
to  the  principal,  and  hence  that  as  a  result 
of  the  presentation  by  Wllbert  Mick  and 
Dawson  as  plaintifTs  agents,  of  false  and 
fraudulent  invoices,  the  policy  became  for- 
feited. This  was  likewise  overruled,  and  the 
court  instructed  the  jury  that: 

"In  order  to  hold  Mick  answerable  to  the  ex- 
tent of  defeating  his  claim  by  reason  of  the  in- 
troduction of  false  vouchers,  Mick  himself  must 
in  some  wise  have  been  a  part^  to  it.  In  oth- 
er words,  he  must  have  been  guilty  of  fraud.  If 
they  came  into  the  case  and  were  sent  to  the 
insurance  company  from  a  totally  irresponsible 
source,  why,  of  course,  he  would  not  be  respon- 
sible for  it.  If  they  came  in  as  a  result  of 
fraud  on  the  part  of  his  agent  my  view  is  he 
would  not  then  be  responsiole  for  it,  and  that 
that  would  not  defeat  a  recovery.  Now,  eentlp- 
meo,  do  not  misunderstand  me:  that  applies  to 
the  question  of  the  vouchers  that  were  put  in. 
When  it  comes  to  the  question  of  the  valuation 
which  Mick  swore  to,  if  you  were  to  find  that 
he  did  overstate  his  valuations  and  overstated 
them  in  a  way  indicating  to  you  false  swearing, 
then  of  course  that  would  defeat  his  recovery 
as  well. 

"I  take  it  that  the  Important  question  for  you 
to  determine  is  Mick's  relation  to  these  bills  on 
the  question  of  the  effect  of  the  biiis  as  defeat- 
ing, his  claim.  If  he  was  a  party  in  any  wise 
to  them,  he  cannot  recover  here,  nor  can  his 
trustee  in  bankruptcy  recover  here.  If  he  was 
innocent  of  any  wrongdoing  in  that  respect 
then  I  say  to  yon  that  the  presence  of  those 
bills  does  not  defeat  his  recovery." 
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Defendant  submltteil,  among  others,  these  i 
requests  to  charge,  which  were  refused: 

"(18)  If  from  the  evidence  you  find  that  Jacob 
Mick  delegated  to  any  one  as  his  agent  the  duty 
of  complying;  with  the  company's  demand  for 
copies  of  billa,  and  snch  agent,  with  or  with- 
out the  knowledge  of  Jacob  Mick,  designed,  in- 
vented, or  procured  and  filed  fraudulent  bills 
for  goods  never  purchased  or  owned  by  Jacob 
Mick,  such  action  would  be  connected  with  the 
service  and  within  the  scope  of  the  employ- 
ment, and  the  verdict  should  be  for  the  defend- 
ant. 

"(19)  If  you  find  from  the  evidence  that  his 
son  was  the  general  agent  of  Jacob  Mick  for 
the  purpose  of  carrying  on  his  business  and  was 
well  acquainted  with  such  business,  and  that  the 
duties  of  such  agent  included  that  of  complying 
with  the  company's  demand  for  bills  of  pur- 
chases, and  that  said  agent  in  pretended  com- 
pliance with  such  demand  furnished  to  or  caus- 
ed to  be  filed  with  the  defendant  company  bills 
for  goods  never  purchased  or  owned  by  Jacob 
Mick,  the  verdict  should  be  for  the  defendant." 

[2]  The  responsibility  of  an  Innocent  prin- 
cipal for  the  fraud  of  an  agent  has  been  one 
of  the  vexed  questions  of  the  law.  That  an 
Innocent  principal  cannot,  as  a  general  prop- 
osition, be  permitted  to  benefit  by  the  fraud 
of  his  agent,  has  been  settled  In  this  court. 
Marsh  v.  Buchan,  46  N.  J.  Eq.  595,  22  Atl. 
128;  Reitman  v.  FlorlUo,  76  N.  J.  Law,  815, 
72  Atl.  74.  It  seems  to  be  settled  that  a  prin- 
cipal Is  not  liable  in  tort  for  deceit,  upon 
fraudulent  representations  made  by  his 
agent  without  hla  knowledge  or  consent 
(Kennedy  v.  McKay,  43  N.  J.  Law,  288,  39  Am. 
Rep.  581;  Decker  t.  Fredericks,  47  N.  J. 
Law,  469,  1  Atl.  470;  White  v.  N.  T.  S.  & 
W.R.  R.  Co.,  68  N.  J.  Law,  123,  52  Atl.  216) ; 
the  remedy  In  such  case  resting  on  a 
rescission  of  the  contract  But  this  seems  to 
relate  mainly  to  the  form  of  the  remedy.  In 
many  cases  the  controlling  factor  was  the  ex- 
tent of  the  agent's  authority;  and  such  au- 
thority was  held  to  have  been  exceeded  in 
such  cases  as  National  Iron  Armor  Co.  v. 
Bruner,  19  N.  J.  Eq.  331 ;  Kennedy  v.  Parke, 
17  N.  J.  Eq.  415.  And  It  was  held  nonexist- 
ent in  Belcher  v.  Manchester,  B.  &  L.  Ass'n, 
74  N.  J.  Law,  833,  67  AU.  399 ;  Ayle  v.  Same, 
74  N.  J.  Law,  840,  67  AtL  87.  While  In  oth- 
ers, the  scope  of  the  authority  was  held  to 
cover  the  fraudulent  acta  and  the  principal 
had  to  suffer.  Putnam  r.  C!Iark,  29  N.  J.  Eq. 
412,  affirmed  on  another  ground  in  33  N.  J, 
Eq.  338;  Campbell  t.  Nichols,  33  N.  J.  Law, 
81;  Chetwood  v.  Berrlan,  39  N.  J.  Eq.  203. 
Naturally,  when  an  agent  Intrusted  with 
powers  to  deal  with  a  particular  subject- 
matter  misuses  those  powers  so  as  to  deal 
unlawfully,  and  the  principal  Is  sought  to  be 
held  responsible^  the  plea  Is  that  the  powers 
are  exceeded,  and  the  unlawful  acts  are  not 
within  the  scope  of  the  agency.  But,  as  was 
said  by  Mr.  Justice  Willes  In  the  leading  case 
of  Barwlck  v.  English  Joint  Stock  Bank,  L. 
B.  2  Excbu  259 ;  36  L.  J.  Exch.  147,  12  E.  R. 
0.  298: 

"In  all  these  cases  it  may  be  said,  as  it  was 
said  here,  that  the  master  had  not  authorized 
the  particular  act,  but  he  has  placed  the  agent 
in  his  place  to  do  that  class  of  acts,  ana  be 


must  be  answerable  for  the  manner  !n  which 
that  agent  has  conducted  himself  in  doing  the 
business  which  it  was  the  act  of  his  master  to 
place  him  in." 

That  case  was  quite  generally  considered 
to  limit  the  responsibility  of  the  principal  for 
fraudulent  acts  of  the  agent  to  those  commit- 
ted for  the  benefit  of  the  principal ;  but  this 
misapprehension  is  set  right  by  the  House  of 
Lords  In  the  recent  case  of  Lloyd  v.  Grace, 
Smith  &  CIo.,  1912  A.  C.  716,  where  a  solici- 
tor was  held  accountable  for  the  fraudulent 
procurement  of  a  transfer  of  property  from  a 
client  by  the  solicitor's  managing  clerk, 
though  the  solicitor  in  no  way  benefited  or 
could  benefit  thereby,  knowing  nothing  of  the 
transaction.  The  rule  is  laid  down  that.  Ir- 
respective of  the  question  of  benefit,  the 
principal  Is  liable  for  the  fraud  of  the  agent 
acting  within  the  scope  of  his  authority. 
These,  and  other  English  cases,  are  cited 
with  approval,  and  the  general  question  dis- 
cussed by  Mr.  Justice  Kallsch,  speaking  for 
this  court,  in  Corona  Kid  Co.  v.  Llchtman, 
84  N.  J.  Law,  363,  86  Atl.  371.  In  this  state 
we  have  decided.  It  is  true,  that  in  such  case 
an  action  of  deceit  will  not  lie  against  the 
Innocent  principal ;  but  those  decisions  go  to 
the  form  of  the  remedy  and  not  to  the  denial 
of  relief.  That  fraud  of  an  agent  within  the 
scope  of  his  employment  will  invalidate  a 
contract  so  procured  by  him  for  his  principal, 
may  be  considered  settled  and  is  not  disputed 
here.  Thus,  if  Wllbert  Mick  under  general 
authority  to  procure  Insurance  on  the  lumber 
yard  obtained  the  policies  by  fraudulent 
misstatements,  the  companies  of  course  could 
not  be  held  on  them. 

But  it  is  said  that  this  rule  does  not  extend 
to  cases  where  the  contract  was  bona  fide 
entered  into,  and  a  forfeiture  is  claimed  by 
reason  of  some  subsequent  act  of  the  agent, 
fraudulent  in  Its  character,  though  this,  if 
done  by  the  principal  himself,  would  render 
the  policy  void  because  of  the  operation  of 
the  forfeiture  clause ;  and  a  number  of  cases 
are  cited  in  support  of  this  doctrine.  An 
examination  of  this  array  of  authorities  will 
demonstrate  that  they  are  very  far  from  pos- 
sessing the  weight  that  Is  claimed  for  them. 

The  decision  principally  relied  on  is  Metz- 
ger  V.  Manchester  Fire  Assurance  Co.,  102 
Mich.  334,  63  N.  W.  630,  in  which  the  proper- 
ty belonged  to  a  wife,  and  the  husband  bad 
the  general  management  of  the  business,  kept 
the  books,  and  in  proving  loss  swore  to  the 
books  as  true,  while  in  fact  they  were  largely 
fictitious.  The  court  held,  it  is  true,  that 
the  plaintiff,  if  innocent,  should  not  be  prej- 
udiced under  the  forfeiture  clause  becauso 
of  the  husband's  fraud,  and  that  that  clause^ 
guarding  against  fraud  or  false  swearing  by 
the  Insured,  should  not  be  extended  by  con- 
struction to  Include  fraud  or  false  swearing 
by  her  agent  But  the  value  of  the  decision 
as  authority  la  somewhat  impaired,  first  by 
the  fact  that  although  this  doctrine  should 
have  led  to  an  affirmance  of  the  Judgment 
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for  the  plaintiff,  that  judgment  was  reversed 
on  another  ground,  and  the  deliverance  by 
the  court  Is  saved  from  being  purely  obiter 
only  by  Its  effect  In  saving  to  the  plaintiff  a 
second  trial ;  and,  secondly,  by  a  vigorous 
dissenting  opinion,  reading  In  part  thus: 

"Did  the  facts  in  this  case  make  the  plaintiff 
a  party  to  the  deceit?  This,  of  course,  depends 
npon  the  determination  of  the  question  whether 
the  acts  of  her  agent  were  in  fact  her  acts.  It 
wQI  be  conceded  that,  if  she  made  false  and 
fraudulent  representations,  the  policy  would 
hare  been  rendered  void.  I  cannot  assent  to 
the  rnle  that,  where  one  trusts  the  entire  man- 
airement  of  bis  business  to  an  aj^ent,  the  prin- 
cipal is  not  responsible  for  the  iraadulent  acts 
and  representations  of  the  atrent  in  connection 
with  the  business.  It  is  manifest  from  this  rec- 
ord that  the  plaintiff  knew  nothing  about  the 
business.  It  was  carried  on  in  her  name. 
Grant  that  it  was  carried  on  for  her  benefit, 
still  she  constituted  her  husband  her  sole  a^ent 
to  bay  and  sell,  attend  to  the  insurance,  and  ex- 
ereiEe  exclusive  control  and  management  of  the 
entire  business.  When  the  adjusters  came  to 
adjust  the  loss,  he  appeared  as  her  sole  repre- 
sentative. The  defendant  desired  that  he  should 
obtain  from  tbe  plaintiff  a  written  authority  to 
act  for  her.  She  voluntarily  executed  a  power 
of  attorney  giving  him  full  authority  in  the 
premises.  She  should  be  held  responsible  for 
his  acts  and  conduct.  Seldom  do  the  records  of 
insurance  litigation  exhibit  a  more  deliberate 
and  glaring  attempt  to  defraud  an  insurance 
company.  Such  attempts  should  not  be  made 
snccessfiil,  under  the  guise  of  agencjj  especially 
where  there  exists  the  intimate  relation  of  hus- 
band and  wife;  the  one  claiming  to  be  an  in- 
nocent principal,  and  the  other  a  confessedly 
dishonest  agent.  The  judgment  should  be  re- 
versed, and  no  new  trial  ordered." 

llie  next  case  relied  on  is  Boston  Marine 
Insurance  Co.  v.  Scales,  101  Tenn.  628,  49  S. 
W.  743.  While  the  doctrine  of  the  Metzger 
Case  is  adopted  generally  in  the  opinion,  the 
emirt  seems  to  rest  Its  affirmance  of  a  judg- 
ment for  plaintiff  on  the  ^failure  of  appellant 
to  point  out  the  evidence  of  fraud  relied  on, 
and  its  own  failure  to  find  it  In  the  printed 
book. 

In  Evans  v.  Crawford  County  Insurance 
Ca,  130  WlB.  189,  109  N.  W.  952,  9  L.  R.  A. 
(N.  S.)  486,  118  Am.  St  Rep.  1009,  the  hus- 
band, who  was  owner  and  Insured  under  the 
policy,  was  away  at  tbe  time  of  the  loss,  and 
the  wife  as  his  agent  ex  necessitate  made 
the  proofs.  The  conrt  was  evidently  un- 
willing to  accept  fully  the  doctrine  In  tbe 
Metzger  Case,  and  said: 

"We  go  no  further  than  the  facta  of  this  case 
in  adopting  that  view.  ••  *  In  the  Instant 
case  •  *  •  there  was  neither  an  express 
turning  over  •  •  •  to  the  wife  as  agent,"  of 
tbe  mailing  of  proofs,  "nor  a  careless  omission 
to  verify"  them;  but  merely  an  agency  ex 
necMsitate,  the  husband  being  away. 

In  Fields  v.  German  American  Insurance 
Co.,  140  Mo.  App.  158,  120  S.  W.  697,  the 
defendant  company  relied  on  false  swearing 
by  one  of  the  parties  In  the  trial  of  the  very 
action  and  requested  an  Instruction  of  a  ver- 
dict for  defendant  if  such  partner  had  sworn 
falsely.  A  refusal  so  to  Instmct  was  up- 
held, and  properly  so;  for  this  request  evi- 
dently assmued  tiie  fact  of  agency  because 
die  partner  was  a  witness.    But  there  was 


no  such  partnership  agency  because  tbe  daim 
bad  been  assigned  to  plaintiff  before  the  suit 
was  begun. 

In  Virginia  Fire  &  Marine  Insurance  Co.  v. 
Hogue,  105  Va.  355,  54  S.  E.  8,  tbe  property 
was  owned  by  a  wife  and  managed  by  tbe 
husband,  who  made  proof  of  loss.  Tbe  court 
relied  largely  on  the  proposition  that  a  re- 
fusal to  charge  a  request  that  the  wife  was 
responsible  for  a  false  statement  by  the 
husband  was  Justified  on  the  ground  that  it 
foiled  to  distinguish  an  untrue  statement 
and  a  fraudulent  one.  Tbe  Metzger  doctrine 
appears  in  the  syllabus,  but  It  is  not  at  all 
plain  In  the  text,  and  apparently  not  relied 
on  for  a  decision  of  tbe  case. 

The  case  of  MuUln  v.  Vermont  Mutual  Fire 
Insurance  Co.,  58  Vt  113,  4  Atl.  817,  Is  to 
the  contrary.  Tbe  inventory  of  household 
goods  was  made  np  tor  tbe  Insured  by  his 
wife,  and  sworn  to  by  tbe  husband  without 
examination  Into  Its  truthfulness.  It  turned 
out  to  be  grossly  Incorrect  and  false.  The 
trial  conrt  was  requested  to  charge  that  If 
the  plaintiff  adopted  any  false  statement  of 
tbe  wife  respecting  a  loss,  or  the  value  of 
goods  lost,  without  Investigating  the  facts, 
he  thereby  became  guilty  of  a  fraud  himself: 
and  If  be  made  representations  assuming  to 
know  the  facts,  when  he  bad  no  knowledge, 
and  such  statements  turned  out  to  be  false, 
it  was  a  fraud  within  tbe  meaning  of  tbe 
policy.  A  refusal  of  these  requests  was  held 
error  leading  to  a  reversal ;  the  court  saying: 

"The  company  was  entitled  to  a  truthful  in- 
ventory of  the  property  lost.  The  plaintiff's 
duty,  under  the  policy,  was  to  supply  it;  his 
representations  must  be  true  in  fact  He  can- 
not even  be  honest  by  turning  the  matter  over 
to  his  wife,  and  omit  to  inspect  her  inventory 
to  see  if  it  be  correct.  If  he  had  looked  it  over, 
and  wished  to  be  honest,  he  would  have  discov- 
ered many  false  statements  which  were  calcu- 
lated, and  probably  were  intended,  to  work  a 
fraud  upon  the  defendant.  He  could  have  ar- 
rested this  intended  fraud,  if  he  had  done  his 
duty.  On  the  contrary,  he  reckle88ly_  indorsed  it 
without  examination,  and  by  so  doing  made  it 
his  own  fraud,  within  the  meaning  of  tbe  pol- 
icy." 

The  case  Is  one  of  first  impression  In  this 
state,  and  we  are  therefore  at  liberty  to  de- 
clare tbe  rule  that  seems  best  to  accord  with 
reason  and  justice.  In  onr  view  tbe  Vermont 
rule  Is  tbe  better  one.  We  consider  that  it 
Is  unreasonable  and  illogical  to  say  that  tbe 
owner  of  Insured  property  wbo  is  under  tbe 
obligations  by  tbe  terms  of  bis  policy  to 
make  sworn  proofs  of  loss  and  to  furnish  on 
demand  full  details  of  his  books,  papers,  In- 
voices, and  vouchers,  or  copies  thereof  when 
lost  or  destroyed,  may,  when  such  demand  is 
made,  voluntarily  turn  over  tbe  entire  re- 
sponsibility of  complying  therewith  to  an 
agent,  dismiss  tbe  matter  from  bis  mind, 
reap  tbe  benefit  of  what  the  agent  does  that 
makes  in  bis  favor  and  is  in  genuine  com- 
pliance with  the  demand,  and  at  the  same 
time  evade  the  penalty  that  is  laid  by  the 
policy  upon  fraud  and  false  swearing.     He 
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should  not  be  heard  to  adopt  the  agent's 
acts  where  they  make  for  him,  and  disclaim 
them  where  they  are  to  his  prejudice.  It  la 
he,  and  not  the  insurance  company,  who 
reposes  the  confidence  In  the  agent;  and 
when  that  confidence  Is  abused,  especially 
by  acts  of  fraud  that  U  successful  will  be 
greatly  to  his  pecuniary  advantage  at  the 
expense  of  the  company,  he  that  reposes  the 
confidence  should  pay  the  penalty.  We  do 
not  overlook  the  wording  of  the  forfeiture 
claose,  nor  the  rule,  relied  on  by  plaintiff, 
that  forfeitures  are  not  favored,  and  will  not 
be  enforced  unless  they  come  within  the 
strict  words  of  the  policy.  That  rule  has 
been  more  than  once  enunciated  by  this  court 
as  well  a*  by  the  Supreme  Court  Carson  v. 
Insurance  Co.,  43  N.  J.  Law,  300,  39  Am.  Rep. 
684;  Snyder  v.  Insurance  Co.,  Sd  N.  J.  Law, 
644,  87  Aa  1022,  S9  Am.  St  Bep.  625;  Hamp- 
ton T.  Hartford  Fire  Insurance  Co.,  66  N.  J. 
Law,  266,  47  AtL  433,  52  L.  R.  A.  344.  We 
do  not  deem  our  present  decision  to  be  a  de- 
parture from  that  rule.  The  question  is 
whether  In  a  case  where  forfeiture  Is  Invoked 
for  the  most  meritorious  cause  on  which  it 
can  be  rested,  viz.,  fraud,  which  the  law 
abhors,  and  that  fraud  has  been  committed 
by  an  agent  vested  with  the  most  complete 
and  ample  powers  by  a  principal  who  Is  en- 
tirely passive  and  looks  to  the  agent  for  the 
performance  of  every  act  relating  to  settle- 
ment of  the  loss,  the  fundamental  maxim, 
"Qui  fadt  per  allum  fadt  per  se,"  shall  be 
appUed,  or  the  court  shall  declare  the  clause 
futile  for  not  having  added  to  the  phrase, 
"fraud  or  false  swearing  by  the  insured" 
the  words  "or  his  agent"  Of  the  two  al- 
ternatives, we  consider  that  justice  requires 
the  adoption  of  the  former,  and  that  no  vio- 
lence is  done  thereby  to  the  terms  of  the 
policy. 

This  is  not  a  case  of  agency  ex  necessitate. 
it  Is  not  the  case  of  an  Insured  relying  nec- 
essarily upon  a  subordinate  or  agent  for  the 
information  required  to  make  up  a  proof  of 
loss,  revising  and  supervising  It  as  best  he 
may.  Where  the  Insured,  though  exercising 
due  care,  is  himself  deceived  by  his  own 
agent,  and  in  good  faith  presents  a  statement 
which  turns  out  to  be  untrue  in  re8i>ect  to 
matters  which  could  not  reasonably  have 
been  discovered  by  the  Insured  in  the  exer- 
cise of  due  care,  there  Is  no  fraud,  for  he 
has  been  himself  deceived.  But  where  he 
undertakes  to  wash  his  hands  of  the  entire 
matter,  and  without  question  or  supervision 
of  any  kind  delegates  to  an  agent  the  con- 
tractual duty  of  making  a  true  statement  he 
cannot  be  heard  to  say,  where  fraud  is  com- 
mitted by  the  agent  in  the  exercise  of  his 
general  powers,  the  consequences  of  that 
fraud  should  not  be  visited  on  him. 

We  do  not  overlook  the  fact  that  an  honest 
loss  may  be  thus  defeated  by  a  dishonest 
agent  The  answer  is  that  he  who  employs 
and  relies  entirely  on  an  agent  to  deal  with 


others  takes  the  risk  of  his  dishonesty  in 
such  dealings.  And  it  should  not  be  for- 
gotten that  if  these  fraudulent  bills  had 
not  been  discovered,  the  companies  would 
probably  If  not  certainly  have  been  mulcted 
in  some  $5,000  in  excess  of  the  real  liability. 
It  will  not  do  to  say  that  plaintiff  should 
recovOT  the  real  loss  and  lose  the  false  claim ; 
for  this  would  throw  wide  open  a  door  to 
wholesale  fraud,  and  deprive  the  provisions 
under  consideration  of  much  of  their  prac- 
tical value.  The  forfeiture  provision  should 
be  regarded  as  based  on  the  maxim  falsus 
in  uno,  falsus  In  omnibus;  and  amounts  to 
a  declaration  that  where  there  is  any  fraud 
or  false  swearing,  the  whole  claim  is  tainted 
thereby.  The  Justice  of  so  regarding  it  In 
cases  where  the  Insured  personally  commits 
the  fraud  Is  manifest;  and  a  fbir  interpre- 
tation of  the  'clause  in  the  light  of  its  recog- 
nition by  the  state  as  a  matter  of  public 
policy  requires  Its  application  also  to  cases 
where  the  responsible  party  undertakes  to 
shift  the  entire  responsibility  to  an  agent  as 
his  alter  ego. 

We  hold  therefore  that  there  waa  error  in 
refusing  the  eighteenth  and  nineteenth  re- 
quests to  charge,  although  in  view  of  the 
outside  authorities  cited,  and  of  the  absence 
of  controlling  decisions  in  this  state  on  the 
precise  point,  the  trial  Judge  acted  judldonsly 
in  ruling  as  be  did.  Our  consideration  of  the 
case  after  full  argument  leading  us  to  a 
different  result,  the  Judgment  below  wlU  be 
reversed,  to  the  end  that  a  venire  de  novo  be 
awarded. 

0ARRI80N,  J.  (dissenting).  My  vote  for 
the  affirmance  of  these  judgments  Is  based 
upon  two  fundamental,  propositions  of  law, 
the  soundness  of  neither  of  which  has  ever 
been  questioned.  The  first  of  these  is  that 
a  verdict  upon  a  material  iasae  made  by  the 
pleadings  and  submitted  to  the  jury  estab- 
lishes the  fact  in  the  appellate  court;  and 
the  other  la  that  language  in  a'  contract  im- 
posing a  forfeiture  will  be  construed  in  a 
manner  as  favorable  to  the  party  whose 
proi  erty  Is  to  be  forfeited  as  Is  consistent 
with  fair  principles  of  interpretation.  Cita- 
tion of  authority  for  these  coounon-law  max- 
ims is  surely  unnecessary. 

Applying  the  first  of  these  propositions  to 
the  question  whether  the  respondent  was 
guilty  of  fraud  in  the  production  of  the 
vouchers  or  bad  conspired  or  attempted  to 
conspire  with  any  one  for  their  fraudulent 
production,  we  find  that  these  material  facts 
were  directly  placed  in  Issue  by  two  of  the 
defendant's  pleas,  and  that  such  issues  were 
submitted  to  the  jury,  whose  verdict  was  that 
the  respondent  was  not  guilty  of  fraud  lit 
either  respect 

Assuming  that  this  verdict  Is  binding  npoa 
this  court,  it  follows  that,  if  false  vouchers 
were  produced  without  the  respondent's 
fraud,  the  most  be  can  be  charged  with  !• 
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ne^gence  (whldi  is  nut  made  a  gronnd  of 
forfeiture  In  the  polit?)  unless  such  foi^ 
felture  clause  properly  construed  penalizes 
him  for  the  fraud  of  another.  This  brings  us 
to  the  established  canon  for  the  construction 
of  forfeiture  clauses  in  contracts.  Such 
daose  In  the  contract  before  us  is  In  these 
words: 

"This  entire  policy  shall  be  void  in  case  of 
fraud  or  false  swearing  by  the  insured  touching 
aoj'  matter  relating  to  this  iosurance  or  the 
subject    thereof    whether   before   or   after   the 


The  natural  construction  of  the  words 
"fraud  or  false  swearing  by  the  insured," 
under  the  maxim  noscitur  fi  socils,  is  that,  as 
fklse  swearing  must  be  the  act  of  the  Insured, 
so  the  fraud  referred  to  must  also  be  his 
act,  L  fc,  a  fraud  perpetrated  by  him  or  with 
bis  consent  or  to  his  knowledge.  Carson  t. 
Jersey  CTty  Ins.  Co.,  43  N.  J.  Lew,  300, 39  Am. 
Bep.  5S4. 

This,  if  it  be  not  the  necessary  construc- 
tion, Is  at  least  a  permissible  construction, 
which  is  ell  that  Is  required  by  the  canon 
stated,  viz.,  that  the  language  of  a  forfeiture 
is  to  t>e  construed  as  farorably  to  the  party 
whose  property  is  to  be  forfeited  as  is  con- 
sistent with  the  fiiir  principles  of  interpreta- 
tion, and  surely  no  one  will  contend  that  the 
huterpietation  of  associated  words  according 
to  the  maxim  a  socils  is  not  a  fair  principle 
of  Interpretation.  The  notion  that  this  es- 
tablished canon  of  construction  does  not  ap- 
ply to  a  contract  of  insurance  because  the 
policy  is  in  standard  form  has  no  foundation 
In  law  or  reason.  As  was  said  by  this  court. 
In  Hampton  r.  Hartford  Fire  Ins.  Co.,  6S  N. 
J.  Law,  267,  47  AU.  434,  62  U  R.  A.  344: 

"The  court  will  never  seek  for  a  construction 
«f  a  forfeiture  clause  in  a  policy  which  will 
■oatain  it,  if  one  which  will  defeat  it  is  reason- 
ably deducible  from  the  terms  or  words  used  to 
express  it." 

Tet  It  Is  only  by  Ignoring  such  established 
canon  that  the  forfeiture  of  this  policy  can 
be  Tislted  upon  the  insured,  for  the  verdict 
of  the  Jury  effectively  negatived  the  only 
fraud  that  under  the  proper  interpretation 
of  the  contract  would  work  a  forfeiture. 
The  failure  to  observe  and  apply  this  famil- 
iar canon  results,  therefore,  in  the  present 
case,  in  a  forfeiture  by  the  insured  of  over 
925,000  of  actual  fire  losses,  for  no  other 
fault  than  his  possible  negligence  in  intrust- 
ing to  a  professional  Insurance  adjuster  the 
duty  of  collecting  and  transmitting  to  the 
Insurance  companies  the  mass  of  bills  called 
for  by  their  notice  to  him,  a  fault,  if  such  it 
be.  by  which  not  a  penny's  worth  of  harm 
came  to  the  insurer  and  not  a  penny's  worth 
of  benefit  Inured  to  the  Insured. 

The  fact  that  this  harsh  result  can  be 
reached  only  by  Ignoring  the  firmly  establish- 
ed canon  evolved  by  the  law  for  the  express 
parpose  of  pterenting  Just  such  unconscion- 
able consequences  is  the  plenary  ground  of 


my  inability  to  concur  In  the  reversal  of 
these  judgments. 

I  am  requested  by  Mr.  Justice  KALISCH 
and  by  Judge  WHITE  to  say  that  they  con- 
cur in  the  foregoing  views  and  vote  to  affirm. 


(8S  N.  i.  Bq.  Xli 
McCOMB  V.  McCOMa 

(Court  of  Chancery  of  New  Jersey.    May  19, 
1914.) 

DiTOItCI  m  ISS*)— DKBEBTION— EVIDBNCB. 

In  a  suit  for  divorce,  evidence  held  InsulB- 
cient  to  establish  defendant's  desertion  of  com- 
plainant for  two  years  prior  to  the  filing  of  the 
bill. 

[Ed.  Kote.— For  other  cases,  see  Divorce, 
Cent  Dig.  li  446-448;    Dec  Dig.  §  183.»J 

Bill  by  Almee  Oreme  McComb  against  Wil- 
liam McComb  for  divorce.    Bill  dismissed. 

Thomas  O.  Halght,  of  Jersey  City,  for  pe- 
titioner. Marshall  Van  Winkle,  of  Jersey 
City,  for  defendant 

6KIPPIN,  V.  a  The  petition  to  above 
cause  is  filed  for  a  divorce  on  the  ground  of 
desertion.  The  parties,  who  were  acquainted 
from  childhood,  were  married  October  15, 
1907.  One  child,  a  son  named  Oalen,  now 
aged  about  five  years,  was  bom  of  the  mar- 
riage. At  the  time  of  the  marriage  the  de- 
fendant was  deputy  city  collector  of  Jersey 
City,  receiving  a  salary  of  |1,500  a  year.  He 
was  in  receipt  of  no  other  income,  had  sub- 
stantially no  property,  and  relied  wholly  up- 
on his  salary  for  the  maintenance  and  sup- 
port of  his  family.  Prior  to  the  marriage  the 
mother  of  the  petitioner  (a  widow)  very  prop- 
erly questioned  the  defendant  as  to  his  abil- 
ity to  support  her  daughter,  and  was  inform- 
ed by  the  defendant  of  his  position  and  In- 
come; he  said  there  was  likely  to  be  a 
change  to  the  Jersey  City  administration; 
that  he  would  probably  lose  his  position ; 
but  had  secured  a  better  one  In  the  health 
board.  The  petitioner  was  also  advised  of 
this  situation. 

After  returning  from  their  wedding  trip, 
they  occulted  a  house  at  Hackensack,  the 
rtint  of  which  was  (40  a  month.  The  peti- 
tioner's mother,  and  son,  aged  about  13  years, 
also  resided  with  them  and  paid  board.  The 
defendant  paid  the  first  two  months'  rent, 
lost  his  position  on  the  1st  of  January,  1908, 
did  not  secure  the  position  to  the  health 
board,  and,  after  being  for  some  time  oat  of 
employment,  secured  a  position  to  the  Union 
Trust  Company  as  a  clerk  on  a  salary  of 
first  (60  and  later  $75  a  month. 

In  the  course  of  his  employment  with  the 
Union  Trust  Comi>any  he  became  acquainted 
with  a  business  called  the  "wet  wash  busi- 
ness," and  conceived  the  idea  that  it  was 
very  profltabla  He  told  his  wife  that  he 
was  going  to  engage  in  it,  and  here  his  lack 
of  judgment  and  discretion  is  made  to  ap- 
pear.   He  borrowed  (600  from   the  Union 
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Trust  Company  and  invested  It  in  the  busl- 
nesa,  without  making  a  reasonable  investi- 
gation. His  wife  advised  against  tills  course 
until  he  made  a  proper  examination  of  the 
business  and  consulted  a  lawyer  on  the  sub- 
ject This  advice  he  did  not  heed,  with  the 
result  that  within  a  very  short  time  the 
wet  wash  business  became  a  failure,  the  mon- 
ey embarked  in  the  enterprise  was  lost,  and 
he  was  driven  to  seek  other  employment. 

His  next  venture  was  in  a  corporation 
which,  with  Mr.  Mason,  they  formed  for 
conducting  the  laundry  business,  called  the 
M.  &  M.  Laundry.  He  represented  to  his 
mother-in-law  that  It  was  a  very  good  busi- 
ness ;  that  ample  money  could  be  made  in  it; 
and  borrowed  from  her  $1,200.  Afterwards, 
In  the  summer  of  1909,  and  while  he  knew 
the  business  was  running  down  and  was  vir- 
tually a  failure,  he  borrowed  from  her  an  ad- 
ditional $1,000,  on  the  representation  that 
they  were  doing  a  splendid  business;  that 
the  money  was  necessary  to  enable  them  to 
properly  handle  the  same ;  and  that  he  would 
repay  her  in  a  short  time.  On  these  repre- 
sentations the  money  was  loaned.  At  the 
same  time  he  borrowed  $350  from  his  wife. 
During  his  stay  In  the  laundry  business  he 
delivered  to  Ills  wife  checks  in  small  amounts, 
made  payable  to  the  order  of  the  M.  &  M. 
Laundry,  which  he,  as  president  of  the  com- 
pany, indorsed.  She  demurred  to  accepting 
them,  thinking  that  it  was  suspicious,  and 
inquired  why  the  money  was  not  put  into  the 
account  of  the  company.  He,  however,  al- 
layed her  suspicions.  The  day  after  Thanks- 
giving, 1909,  he  said  he  was  going  away,  that 
the  laundry  business  was  doing  nicely;  that 
he  was  going  with  the  knowledge  and  assent 
of  Mr.  Mason ;  that  Mr.  Mason  was  to  draw 
$25,  and  he  $15,  a  week,  and  let  it  accumu- 
late for  the  purpose  of  paying  for  the  stock 
or  dividends ;  that  he  had  a  good  offer  of  a 
position  at  $40  a  week  at  Belle  Vernon,  Pa. 
This  story  was  absolutely  untrue.  It  is  ap- 
parent from  the  testimony  that  the  creditors 
were  pressing  the  company  for  payment; 
that  he  had  taken  those  moneys  which  he 
gave  his  wife  wrongfully,  and,  having  secured 
a  position  at  Belle  Vernon  (not  at  $40  a 
week),  suddenly  departed,  and  within  a  few 
days  afterwards  Ills  wife  learned  of  the  true 
situation  in  a  conference  with  Mr.  Mason. 
When  defendant  reached  Pittsburgh  he  tele- 
graphed his  wife,  and  wrote  her,  inclosing 
all  the  money  he  had  $5.  His  position  at 
Belle  Vernon  was  that  of  a  solicitor  of  bank 
accounts,  for  wlilch  he  received  $10  a  week, 
and  a  commission  on  all  over  and  above  a 
certain  sum  deposited  through  his  solicita- 
tion. At  Belle  Vernon  he  says  he  averaged 
$16,  $18,  and  $20  a  week,  and  sent  his  wife 
$10,  $12,  and  $15  every  week,  being  all  he 
made,  excepting  about  $4  a  week  which  he 
paid  for  his  board.  He  next  went  to  Masqn- 
town.    From  Masontown  he  went  to  Bocklng- 


ham,  N.  C;  then  came  back  to  New  Jersey 
from  Bocklngham.  He  says  tliat  from  all 
these  places,  down  to  the  time  he  left  Bock- 
lngham and  returned  to  Hackensack,  he 
sent  his  wife  from  $10  to  $15  a  week.  He 
returned  to  Hackensack  In  March,  1910.  He 
found  that  during  his  absence  the  dining 
room  had  been  closed  up  and  was  used  for 
boarders;  and  he  says  that  his  wife  said  to 
him  during  the  night,  "You  can  stay  here.  If 
yon  want,  but  you  can  have  the  room  in  the 
attic;  that  is  the  best  I  can  do  for  you;" 
and  he  said,"  "What  is  the  matter  with  our 
room?"  "Oh,"  she  said,  "Mother  sleeps  with 
me."  He  did  not  stay  there  that  night,  but 
left  somewhat  offended;  he  does  not  recall 
when  he  returned  to  Hackensack.  He  lived 
in  Jersey  City  for  two  weeks  after  his  re- 
turn, but  did  not  visit  at  her  home  during 
that  time  but  telephoned  that  he  wanted  to 
see  her.  They  met  by  appointment  on  Mont- 
gomery street,  Jersey  City.  He  did  not  fur- 
ther communicate  with  her  unless,  x>erhap3, 
by  letter.  He  says  that  when  he  came  back 
from  Rockingham,  N.  C,  this  time  in  March, 
his  wife  met  tilm,  that  he  looked  very  shabby. 
They  went  to  Bogers,  Peet  &  Co.  and  she 
bought  him  a  suit  of  clothes  so  that  he  might 
take  a  managership.  He  was  next  employed 
as  manager  by  the  same  company,  the  Bums 
Company,  in  the  same  business  of  soliciting 
bank  accounts,  at  a  salary  of  $25  a  week; 
and  he  says  he  eeot  her  $20  a  week;  that 
this  continued  so  long  as  he  was  a  manager. 
He  was  next  sent  to  Mt  Jackson,  Va.,  and 
from  there  sent  her  $20  a  week ;  from  there 
to  Hoiderson,  N.  C,  where  business  was  not 
good;  and  it  appears  from  the  correspond- 
ence that  bis  wife  was  willing  to  Join  him 
there,  but  he  inquired  of  the  Burns  Company 
for  assurances  about  his  staying  Sonth  as 
manager  (because,  he  says,  he  did  not  want  to 
bring  her  down  on  a  fool's  errand),  and  they 
could  give  no  assurances;  thereupon  be  ad- 
vised her  not  to  come.  While  at  Henderson 
Ills  board  cost  him  $7  a  week,  the  balance  he 
sent  to  bis  wife.  He  returned  to  Hackensack 
in  July,  1910.  He  says  Mrs.  McComb  did  not 
object  to  Ills  going  away,  and  she  bought  him 
a  suit  of  clothes  to  go  away  as  manager. 
She  knew  liis  plans.  He  says  It  was  on  this 
visit  In  July  that  his  wife  told  him  he  could 
hare  a  room  in  the  attic,  but  his  testimony 
leaves  it  in  doubt  whether  it  was  in  March 
or  July  be  was  asked  to  sleep  in  the  attic, 
and  she  bought  tiim  the  clothing.  He  next 
entered  the  service  of  the  Bankers'  Corpora- 
tion, in  the  same  line,  at  Mt.  Vernon,  N.  ST., 
where  he  remained  until  September  21, 1910. 
During  this  period  of  service  he  made  $12, 
$15,  $18,  and  $20  a  week,  and  sent  it  to  his 
wife,  outside  of  what  he  had  to  pay  for 
board.  During  the  month  of  August,  1910, 
while  he  was  so  employed,  the  petitioner's 
mother  was  not  at  home,  and  the  defendant 
visited  petitioner  on  week-ends,  and  they  co* 
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habited    and    were    on    friendly    relations. 
From  Angnst,  1910,  down  to  the  date  of  the 
flUng  of  the  petition  the  parties  had  no  sez- 
nal    relations.    After    leaving   the    Bankers' 
Corporation  he  was  employed  by  the  JEtna 
Ufe  Insurance  Company  on  Long  Island  dur- 
ing the  month  of  September,  1910,  receiving 
$20  a  week,  and  paid  it  to  bis  wife,  excepting 
what  he  paid  for  board;    he  Uring   with 
bis  parents  in  Jersey  City.    He  next  worked 
for  hla  brother-in-law,  Alfred  Lewis,  in  the 
dairy    products    business,    until    December, 
1910,  receiving  $16  a  week,  all  of  which  he 
gave  to  Ms  wlf6,  his  compensation  being  $16 
a  week  and  board.    He  says  be  left  bis  brotb- 
er-ln-law  in  December,  1910,  obtaining  em- 
ploynent  In  Wlnston-Salem,  N.  C,  from  the 
Burns  Company  as  soUdtor  and  was  there 
until  January  18, 1911,  earning  $12,  |16,  $18, 
$aO,  and  ^5  a  week,  paid  his  board,  and 
salt  the  balance  to  his  wife.    From  Wlnston- 
Salem  he  went  fo  Roxborough,  N.  C,  for  the 
same  concern  in  the  same  line  of  business, 
and  earned  from  $12  to  $18  a  week,  and 
stayed   there  until  February  10,  1011,  and 
aent  tbe  money  that  he  earned  to  bis  wife  as 
before.    Leaving  there  he  came  back  to  Jer- 
sey City,  worked  for  his  brother-in-law  until 
tbe  latter  end  of  April,  1911,  at  $16  a  week 
and  board,  and  sent  all  of  his  wages  to  his 
wife    About  February,  1912,  or  shortly  prior 
thereto,  he  went  Into  business  for  himself. 
From  that  time  down  to  January,  1913,  he 
was  In  the  dgar  business  and  milk  business. 
See  Exhibits  P  31,  32,  and  37.    In  this  last 
letter,  which  was  written  in  October,  1912,  he 
Bays  he  is  in  the  cigar  business,  and  was  par- 
ticularly unfortunate  "this  summer,  and  did 
not  liave  any  money  to  send."    He  did,  bow- 
ever,   send  some  money,  as  appears  by  the 
exhibits ;  and  it  also  appears  that  he  did  not 
visit  her  from  December,  1911,  until  Novem- 
ber, 1012,  the  visit  at  this  latter  time  being 
bron^t  about  by  a  letter  to  him  from  his  wife 
saying  that  she  was  going  to  Suftern,  and  of- 
fering to  come  down  to  meet  him  if  he  should 
write.     He   telegraphed,   and   she   returned 
from  SufiFem  and  met  him  on  the  6th  or  7th 
«f     November.    The    conversation    at    this 
meeting  was  like  most  of  the  others,  simply 
talking  about  the  future  and  about  his  earn- 
ing   possibilities,  and   nothing   came  of .  it 
Abont  January,  1013,  he  was  in  the  milk  busi- 
ness, and  said  he  was  making  from  $12  to  $15 
a  week,  with  $200  or  $300  invested.     He  sent 
•ome  money  to  his  wife  during  this  month, 
and  said  he  ceased  sending  her  money  during 
tlie  baby's  illness,  which  was  the  latter  end 
of  JTannary,  or  the  early  parj  of  February, 
1013.  because  he  learned  that  the  baby  was 
Ul,  and  the  doctor  had  ordered  that  no  one 
be  admitted  to  see  him.    She  had  asked  the 
doctor  If  Mr.  McComb  could  not  see  the  child, 
and  be  said:  "No ;  under  no  circumstances." 
Tbe  defendant  then  wrote  to  his  wife,  saying 
that;  regardless  oX  the  doctor's,  orders,  he 


would  see  his  child.  Sbe  then  wrote  back 
Exhibit  D  1,  saying:  "The  doctor's  orders 
mtut  be  obeyed.  Tou  mast  not  annoy  me 
further."  l*ls  last  letter,  it  appears,  so 
incensed  him  that  he  stopped  sending  money. 
The  petition  was  filed  within  a  month  there- 
after. 

Aside  from  the  foregoing,  other  facts  ap- 
pear, which  shed  some  light  on  the  case.  The 
petitioner  says  that  on  a  visit  to  her  abont 
Labor  Day,  1910,  the  first  thing  he  said 
was: 

"  1  will  send  yon  some  money;  I  have  con- 
sulted my  lawyer,  and  you  will  never  get  a  di- 
vorce from  me.  I  will  send  you  some  money 
from  time  to  time,  and,  if  necessary,  have  it 
registered.'    Be  told  me  that." 

She,  in  reply,  said  she  did  not  want  a  di- 
vorce. He  denies  that  he  ever  spoke  to  her 
about  a  divorce,  br  that  bo  consulted  a  lawyer 
until  this  suit  was  brought.  Owing  to  bis 
admitted  untruthfulness  in  dealing  with  bis 
wife  and  her  mother,  and  the  fact  that  he  did 
send  her  a  registered  letter,  which  he  says 
was  sent  so  that  be  could  have  something  to 
fall  back  on  in  case  anything  happened, 
which  might  naturally  be  taken  to  mean  if 
his  wife  applied  for  a  divorce,  I  am  Inclined 
to  the  belief  that  the  petitioner  Is  telling  the 
truth.  Prior  to  leaving  tbe  laundry  business, 
which  was  in  November,  1909,  she  learned 
that  her  husband  owed  money  to  the  Glen  Is- 
land Hotel,  which  she  said  was  a  notorious 
resort,  and  her  suspicions  were  aroused. 
Taking  these  suspicions  in  1909  and  his  stnto- 
ment  as  to  bow  he  would  prevent  her  from 
obtaining  a  divorce,  made  about  October, 
1910,  into  consideration,  she  consulted  a  law- 
yer some  time  in  July,  1911,  and  laid  the  cir- 
cumstances before  him,  acting  upon  whose  ad- 
vice, she  employed  a  detective  to  follow  de- 
fendant, and  only  discontinued  his  services 
because  her  funds  gave  out  She  kept  copies 
of  her  letters  written  to  him,  as  well  as  hla 
letters  to  her,  after  this  date,  because  of  her 
lawyer  telling  her  to  be  very  careful.  The 
married  life  of  the  petitioner  down  to  this 
date  having  been  so  unsatisfactory,  with  such 
little  hope  of  betterment  in  sight,  I  am  inclin- 
ed to  believe  she  then  conceived  tbe  idea  of 
obtaining  a  divorce  If  conditions  did  not  im- 
prove. Tbe  defendant  explains  that  the  bill 
referred  to  was  contracted  on  tbe  day  of  tbe 
Hudson-Fulton  celebration,  when  he  went 
into  the  hotel  with  a  number  of  friends  hop- 
ing to  secure  all  tbe  laundry  work  of  the  ho- 
tel. 

Some  of  the  letters  which  she  offered  in 
evidence  she  says  were  shown  to  her  lawyer 
before  they  were  sent,  others  were  not' 
While  the  defendant  was  wandering  through- 
out the  country  in  an  effort  to  make  money, 
his  wife  and  child,  during  the  summer, 
were  at  Asbury  Park,  and  sometimes, 
in  the  spring  and  fall,  at  Foxwood  Inn, 
Suffern,  N.  Y.  It  is  very  apparent  that 
the  defendant  was  practicing  a  great  deal 
of   self-denial,  and  endured  a  great  deal 
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In  keeping  away   from  the  society  of  Us  i 
friends  In  his  travels  through  PenAsylvanla, 
Virginia,   North    Carolina,    and   New    Tork, 
seeking  to  earn  money,  all  of  which,  outside 
of  his  bare  means  of  support,  he  sent  her.  i 
This  rather  indicates  quite  some  love  and 
affection  for  his  wife  and  child.     Another 
fact  seems  to  not  only  demonstrate  this,  but  I 
also  that  this  lore  was  reciprocal,  appears  In ! 
two  letters  (Exhibits  P  33  and  P  34)  which  | 
passed  between  the  parties  in  AprU,   1912, 1 
less  than  a  year  before  this  petition  was  filed,  | 
the  defendant  wrote  inclosing  a  receipt  for 
premium  on  $1,000  policy  In  the  Prudential, 
and  said: 

"I  have  taken  an  additional  $2,000  (policy), 
the  quarterly  payment  of  which  falls  due  on ' 
July  15tb,  Galen  s  birthday.     ShoTild  anything 
happen  to  me,  you  will  collect  $3,000,  a*  every-  i 
thing  is  payable  to  yon."  | 

.     To  which  she  replied,  saying; 

"I  sincerely  hope  that  I  shall  never  be  the 
one  to  profit  by  it.    You  know  you  have  many 
tasks  to  perform  yet,  and  it  is  our  ambition,  > 
or  should  be,  to  live  until  we  have  done  them 
well."  I 

While  before  his  marriage  and  tor  some] 
time  afterwards  his  conduct  towards  the  pe- 
titioner was  rather  reprehensible,  he  seemed 
to  be  filled  with  a  desire  to  do  his  best  for 
his  family.  But  he  says  that  the  constant 
talk  In  the  house  when  he  went  to  Hacken- 
sack  was  "Money,  money,  money,"  which  was 
.very  annoying.  I  think  perhaps  he  exag- 
gerates this;  yet,  under  the  circumstances. 
It  was  but  natural  that  there  should  have 
been  some  talk  of  money  matters  that  made 
It  rather  disagreeable  to  him,  considering  the 
large  amounts  of  money  of  his  mother-in-law 
and  wife  he  had  squandered  in  snch  a  short 
time,  and  afterwards  finding  how  difficult 
it  was,  In  open  competition,  to  earn  a  livell- 
hood.  But  it  did  not  excuse  his  failure  to 
visit  his  wife  whUe  he  was  In  business  at 
North  Arlington  and  living  at  Jersey  City 
and  Nutley  for  a  period  beginning  with  De- 
cember, 1911,  and  ending  with  November, 
1912. 

The  whole  aspect  of  the  case  is  peculiar. 
The  petitioner  contends  that  the  desertion  i 
commenced  In  October,  1910;  that  at  that , 
time  he  had  a  deserting  mind;  that  this  is 
evidenced  by  the  fact  that  he  told  her,  two 
weeks  after  Labor  Day  of  1910,  that  she 
would  not  get  a  divorce,  because  he  had  con- 
sulted a  lawyer,  and  would  send  her  money, 
which  would  defeat  It  If  his  Intent  at  that 
time  was  to  desert  bis  wife  and  never  after- 
wards resume  the  marital  relation,  the  mere 
fact  that  he  sent  her  money  would  not  of  it- 
self prevent  a  decree  being  entered  against 
him;  the  mere  sending  of  money  to  a  wife 
does  not  constitute  the  full  measure  of  duty 
which  a  husband  owes  to  his  wife.  His  de- 
sertion could  be  willful,  and  yet  he  might 
support  her.  The  strange  part  of  the  case, 
however.  Is  that  while  he  was  with  the 
laundry  company  he  actually  took  about  $300 
of  the  company's  funds  and  gave  it  to  his 


wife  for  her  support.  It  la  nnllkely  that  he 
would  do  this  if  be  was  not  anxious  to  care 
for  her.  On  these  various  trips  be  sent  her 
virtually  all  he  earned,  less  a  sufficient  sum 
to  pay  his  board.  He  did  not  even  have  mon- 
ey to  buy  clothing,  and  was  rednced  to  sucb 
a  degree  that  when  he  came  to  New  York 
from  Roxborough  to  become  a  manager  his 
wife  took  him  to  Rogers,  Peet  ft  Co.  and 
bought  him  clothing.  If  he  was  carrying 
out  a  preconceived  design  of  sending  her 
money  for  the  purpose  of  defeating  a  divorce, 
he  certainly  punished  himself  severely  to  ac- 
complish this  end.  He  might  readily  have 
sent  less  and  fully  subserved  the  purpose  In- 
tended. I  can  hardly  believe  this.  I  think 
he  endeavored  to  do  the  best  be  could,  but,  by 
reason  of  some  mental  characteristics,  which 
are  evidenced  a  great  deal  in  his  letters,  he 
seemed  Incapable  of  acquiring  a  position  to 
properly  care  for  his  wife  and  child.  Some 
of  these  characteristics  appear  plainly  in  his 
letters.  They  are  filled  with  the  most  exag- 
gerated statements  as  to  his  earning  capacity 
and  the  money  he  was  making.  They  were 
filled  with  such  exprjesslons  as  that  he  was 
"making  a  barrel  of  money,"  and  he  ex- 
plained that  the  reason  why  he  wrote  such 
things  to  his  wife  was  that  he  desired  to 
buoy  her  up  and  make  her  cheerful..  Some  of 
his  letters,  however,  are  rather  harsh.  About 
August,  1911,  he  wrote  the  letter,  Exhibit  P 
21,  In  which  he  told  her,  after  saying  that  he 
loved  and  thought  of  her  all  the  time,  and 
wanted  her  to  be  with  him,  and  that  he  wish- 
ed her  to  come  and  live  with  him,  he  says: 

"I  will  provide  the  very  best  I  can  for  too 
and  my  baby.  Your  answer  most  be  'yes  or 
'no,'  as  my  future  actions  will  depend  on  your 
reply." 

This  letter  was  registered,  and  Is  appar- 
ently the  only  registered  letter  he  ever  sent 
her.  To  this  letter  she  replied  on  August 
8,  1911.  (Prior  to  which  time,  July,  1911, 
she  had  consulted  a  lawyer.) 

In  her  reply  she  pointedly  asked  him  why 
he  registered  the  letter  when  it  contained 
no  money  and  he  had  never  sent  her  a  reg- 
istered letter  before,  even  letters  that  con- 
tained money;  his  explanations  were  rather 
lame,  thus  provoking  comment  on  the  fact 
In  her  subsequent  letters.  It  is  apparent 
that  the  registry  of  the  letter,  taken  In 
connection  with  Ids  previous  statement,  as  to 
the  manner  in  which  he  would  prevent  her 
from  obtaining  a  divorce,  conveyed  to  her 
the  Idea  that  the  letter  was  registered  with 
the  same  end  In  view. 

On  the  stand  he  testified  that  he  determin- 
ed to  write  the  letter  to  have  something  to 
fall  back  upon  In  case  anything  happened. 

While  It  has  not  been  testified  to,  I  am 
inclined  to  the  belief  that  the  defendant 
wrote  this  letter  for  use  In  case  his  wife 
should  sue  for  divorce;  that  It  must  have 
been  In  his  mind  that  his  absence  might 
amount  to  a  desertion.    He  says,  however. 
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he  did  not  consnlt  a  lawyer  about  the  mat- 
ter, and  was  not  advised  tintll  this  suit  was 
brought.  It  appeared  that  the  defendant 
wrote  his  wife  that  he  wonid  secure  an 
apartment,  and,  at.  another  time,  that  be 
would  secure  quarters  In  a  boarding  house. 
Her  letters  Indicate  an  acquiescence  in  these 
plans,  which  he  then  abandoned,  saying  he 
could  get  neither  the  apartment  nor  the 
boarding  house.  He  says  the  reason  why 
be  conld  not  get  them  was  that  when  he 
went  to  Hackensack  to  see  his  wife  her  talk 
was  diflPerent  from  her  letters.  She  also 
says  that  his  talk  was  dlfterent  from  his  let- 
ters, and  so  the  parties  did  not  resume  mar- 
ital relations.  I  am  satisfied  that,  if  the 
defendant  was  earning  sufficient  to  enable 
tbem  to  lire  in  substantially  the  style  adopt- 
«d  by  them  at  the  time  of  their  marriage,  or 
In  somewhat  inferior  style,  if  there  was  any 
certainty  as  to  its  continuance,  this  proceed- 
ing would  never  have  been  brought. 

She  had  lived  hoping  for  the  arrival  of 
the  day  when  he  would  be  capable  of  prop- 
erly caring  for  his  family,  and  this  contin- 
ued down  to  the  date  of  the  illness  of  their 
son,  Galen,  in  January  or  February,  1913, 
during  which  be,  becoming  incensed  at  not 
being  permitted,  against  the  doctor's  orders, 
to  see  his  child,  stopped  sending  her  further 
moneys.  When  it  is  considered  that  this  man 
for  a  whole  year  lived  within  a  few  miles 
-of  bis  child  and  did  not  make  an  effort  to 
see  blm,  it  is  plain  that  his  conduct  on  this 
occasion  was  absolutely  unjustifiable,  and 
was  properly  so  looked  upon  by  his  wife. 
This,  to  my  mind,  completely  weaned  her 
love  for  him,  and  she  then  finally  concluded 
to  put  into  effect  what  for  a  long  time  was 
inchoate  in  her  mind,  restrained  only  by 
her  hope  and  love — to  seek  a  divorce.  But 
I  am  unable  to  determine  at  what  particular 
period  it  can  be  said  that  a  desertion  com- 
menced. She  consented  to  his  leaving  on 
these  various  trips.  She  bought  clothes  for 
him  to  go  as  manager  on  one  of  the  trips. 
Her  letters,  after  his  undertaking  this  latter 
trip,  were  substantially  of  the  same  tenor  as 
before;  There  is  nothing  in  the  letters  writ- 
ten by  or  to  him  during  two  years  prior  to 
the  filing  of  the  petition,  or  even  down  to 
the  date  of  the  filing  of  the  petition,  nor  is 
there  anything  in  the  testimony,  as  I  read 
it,  which  could,  in  any  manner,  be  treated  as 
information  to  the  defendant  that  the  wife 
demanded  a  resumption  of  marital  relations. 
These  letters  and  the  evidence  indicate  an 
acquiescence  in  their  living  apart  until  be 
conld  earn  enough  to  support  her.  Provost 
V.  Provost,  71  N.  J.  Eq.  204,  63  Atl.  619,  af- 
firmed 73  N.  J.  Eq.  418,  76  AU.  1101 ;  Foote 
r.  Foote,  71  N.  J.  Eq.  273,  65  Atl.  205;  McAl- 
lister T.  McAllister,  71  N.  J.  Eq.  13,  62  Atl. 
1131. 

I  am  constrained  to  decree  that  the  bill 
be  dismissed. 


(W  N.  J.  L.  UO) 
STATE  V.  QUINIiAN. 
(Supreme  Court  of  New  Jersey.    June  S,  1914.) 

1.  CannNAi,  Law  (J  13*)  —  Creation  and 

Definition  of  Offenses. 

Crimea  Act  (2  Comp.  St  1910,  p.  1744)  S 
5e,  making  it  a  high  misdemeanor  to  advocate, 
encourage,  justify,  or  incite  tlie  killing  or  in- 
juring of  any  person  or  class  of  persons,  is  not 
uncertain  as  leaving  to  the  jury  to  determine 
what  is  meant  by  "advocate,  encourage,  jostify, 
praise,  or  incite." 

[Ed.  Note. — For  other  cases,  see  Criminal 
l4iw,  Cent  Dig.  H  13,  14;   Dec.  Dig.  §  13.*] 

2.  Cbiminal  Law   (J   18*)  —  Creation  and 
Definition  of  Offenses. 

That  Crimes  Act  (2  Comp.  St  1910,  p.  1744) 
{  5e,  making  it  a  high  misdemeanor  for  any 
person,  in  public  or  private,  by  speech,  writ- 
ing, or  printing,  or  by  any  other  mode,  to  ad- 
vocate, encourage,  justify,  praise,  or  incite  the 
killing  or  injuring  of  any  individual  or  class 
of  persons,  groups  together  various  means  by 
which  the  end  may  be  accomplished  and  makes 
any  one  of  them  an  offense  does  not  render 
It  uncertain  and  void. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  13,  14;  Dec.  Dig.  {  13.*] 

3.  CaiuiNAi,  Law  (§  13*)  —  Cbeation  and 
Definition  of  Offenses. 

Crimes  Act  (2  Comp.  St  1910,  p.  1744) 
{  5e,  making  it  a  high  misdemeanor  to  advocate, 
encourage,  justify,  praise,  or  incite  the  killing 
or  injuring  of  any  individual  or  class  of  per- 
sons, 1b  declaratory  of  the  common  law. 

[Ed.   Note.— For   other  cases,   see   Criminal  ■ 
Law,  Cent  Dig.  S|  13,  14;   Dec.  Dig.  {  13.*] 

4.  Criminal  Law  (8  45*)— Somcitation. 

Under  Crimes  Act  (2  Comp.  St  1910,  p. 
1744)  S  5e,  making  it  a  high  misdemeanor  to 
advocate,  encourage,  justify,  praise,  or  incite 
the  killing  or  injuring  of  any  individual  or  class 
of  persons,  it  is  immaterial  whether  any  per- 
son or  class  of  persons  were,  in  fact,  killed  or 
injured;  the  gravamen  of  the  offense  being  in 
the  incitement  or  encouragement,  and  not  in 
the  actual  commission  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  52;   Dec  Dig.  {  45.*] 

6.  Cbihinai.  Law  ({  868*)  — Evidence— Res 

Where,  in  a  prosecution  for  advocating,  en- 
couraging, and  inciting  the  injuring  of  a  class 
of  persons,  the  language  used  by  accused  at  a 
public  gathering  was,  "I  make  a  motion  that  we 
go  to  the  silk  mills;  •  *  *  no  matter  how 
we  get  them  out,  we  got  to  get  them  out,"  the 
court  properly  permitted  the  state  to  show  as 
a  part  of  the  res  geat«  that  a  speaker  imme- 
diately preceding  used  this  language:  "I  want 
you  people  to  go  to  the  mills,  and  I  want  you 
people  to  advise  the  people  to  join  you  in  this 
strike.  If  they  refuse,  I  want  you  to  go  into 
the  mills,  and  I  want  you  to  drive  them  out  of 
the  mills.  I  want  you  to  knock  them  out  of  the 
mills,  even  if  it  takes  your  extreme  force." 

[Ei  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  {§  806,  812,  814,  815,  821; 
Dec.  Dig.  f  368.*] 

6.  Cbiminai,  Law  (J  661*)- Inciting  Cbikb 
— Admissibilitt  of  Evidence. 

Where,  in  a  prosecution  for  advocating,  en- 
couraging, and  inciting  the  injuring  of  a  class 
of  persons,  the  state  showed  that  accused  used 
language  tending  to  incite  strikers  to  injure 
strike  breakers  in  a  mill,  evidence  that  the 
strikers  did,  in  fact  disturb  and  injure  the 
strike  breakers  was  properly  admitted,  though 
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necenaiT 
to  make  out  the  offense. 

[Ei  Note.— For  other  cases,  see  Criminal 
Lnw,  Cent  Dig.  H  758,  ia06;  Dec.  Di(r.  ! 
861.»1 

7.  CuiinRAi.  liAW  (I  377*)— BviDEWOB— Good 

BXFUTATIOIT   OF  ACCUSBD. 

It  is  within  the  discretion  of  the  court 
whether  to  permit  a  witness  to  testify  as  to  ac- 
zused's  good  repatation  three  or  four  years  pri- 
or to  the  finding  of  the  indictment;  there  be- 
ing no  offer  by  accnsed  to  show  a  continuation 
of  such  good  reputation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lnw.  Cent  Dig.  {{  836,  837,  840;  Dec  Dig. 
g  377.*] 

8.  Criminal  Law   (|   1170%*)  —  Affkai.  — 
Uabmless  Ersob— Evidence. 

In  a  prosecution  for  inciting  the  injuring 
of  a  class  of  persons,  though  it  was  error  under 
Evidence  Act  (2  Comp.  St  1910,  p.  2217)  i  1, 
providing  that  a  witness  may  only  be  asked  on 
cross-examination  if  he  has  been  convicted  of 
crime  to  affect  Iiis  credibility,  to  permit  the 
prosecutor  to  ask  a  witness  for  accused  wheth- 
er she  had  ever  been  arrested  for  picketing,  it 
was  harmless,  as  she  bad  already  answered 
without  objection  that  she  had  been  picketing 
and  was  still  doing  so. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T>aw.  Cent  Dig.  H  8129-3135;  Dec.  Dig.  { 
1170%.*] 

9.  WlTNESSEfl  f|  277*)— Cboss-Examination— 
Scope  and  E.xtent. 

In  a  prosecution  for  indting  strikers  to  in- 
jure strike  breakers,  the  court  properly  permit- 
ted accused  to  be  asked  on  cross-examination : 
"■WTien  you  came  here,  did  you  not  advocate 
the  doing  awav  with  all  wage  relations  l>etween 
capital  and  labor?" 

[Ed.  Note.— For  other  cases,  «ee  Witnesses, 
Cent  Dig.  H  925,  979-983;    Dec.  Dig.  §  277.*] 

10.  "WlTNEaSES    (§    872*)— Iiipeaohmen7v-In- 

TEKEST  AND   BIA8. 

In  a  prosecution  for  indting  strikers  to  in- 
jure strike  breakers,  it  was  within  the  discre- 
tion of  the  court  to  permit  the  prosecutor  to 
ask  one  of  accused's  witnesses  on  cross-exami- 
nation, as  bearing  on  her  interest  and  bias,  con- 
cerning her  views  on  economic  questions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1192-1199;   Dec.  Dig.  |  372.*] 

11.  Indictment  and  Infobuation  (§  125*)  — 
Joinder  of  Offenses— Duflicitt. 

The  words  "advocate,"  "encourage,"  "in- 
dte,"  as  used  in  Crimes  Act  (2  Comp.  St.  1910, 
p.  1744)  {  5e,  making  it  a  high  misdemeanor  to 
advocate,  encourage,  or  indte  the  killing  or  in- 
juring of  persons,  are  cognate  terms,  and  hence 
may  be  used  in  a  single  count  of  an  indictment 
without  rendering  it  duplex. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  334-400;  Dec. 
Dig.  I  125.*] 

Error  to  Court  of  Quarter  Sessions,  Pas- 
saic County. 

Patrick  Quinlan  was  convicted  for  encour. 
aglog  and  inciting  the  killing  or  injuring  of 
a  class  of  persons,  and  be  brings  error.  Af- 
firmed. 

Argued  November  term,  1913,  before  GUM- 
MEKE,  C.  3^  and  PARKER  and  KA- 
LISCH,  JJ. 

Henry  Marelll,  and  Hunzlker  &  Randall, 
all  of  Paterson,  for  plaintiff  In  error.  Mi- 
chael Dunn,  Prosecutor  of  the  Pleas,  of  Pat- 
erson, for  the  State. 


KALISCH,  J.  Tbe  plaintiff  In  error  wa» 
convicted  In  the  Passaic  county  quarter  ses- 
sions court  on  an  Indictment  based  upon 
section  6e  of  the  Crimes  Act  (C  8.  p.  1744), 
which  provides  as  follows: 

"Any  person  who  shall,  in  public  or  private, 
by  speech,  writing,  printing  or  by  any  other 
mode  or  means,  advocate,  encourage,  justify, 
praise  or  indte  the  unlawful  burning,  destruc- 
tion of  public  or  private  property  or  advocate, 
encourage,  justify,  praise  and  incite  assaults 
upon  the  army  of  the  United  States,  the  Nation- 
al Guard,  or  the  police  force  of  this  or  any 
other  state  or  of  any  municipality,  or  the  kill- 
ing or  injuring  of  any  dasa  or  body  of  persons, 
or  of  any  individual  shall  be  guilty  of  a  high 
misdemeanor," 

The  legality  of  tbe  judgment  pronounced 
upon  this  conviction  Is  brought  up  for  re- 
view on  a  strict  bill  of  exceptions  and  un- 
der tbe  section  186  of  the  Criminal  Procedure 
Act 

Tbe  essential  part  of  the  Indictment,  th» 
validity  of  wblcb  Is.  attacked  by  the  plain- 
tiff in  error,  reads  as  follows: 

"The  said  Patrick  Quinlan  did  willfully  and 
unlawfully  in  public  by  speech  advocate,  en- 
courage, and  incite  the  said  persons  so  as- 
sembled at  said  meeting  to  aasault,  beat  and 
do  injury  to  a  certain  class  and  body  of  persons 
residing  in  said  city  of  Paterson,  the  township 
of  Acquackanonk  and  the  borough  of  Haledon, 
who  were  silk  operators  employed  in  said  silk 
mills  in  said  different  municipalities,  in  said 
county,  and  who  were  not  on  strike ;  in  that  the 
said  Patrick  Quinlan  Sid  then  and  there  utter 
and  speak  the  following  words:  'I  make  a  mo- 
tion that  we  go  to  the  silk  mills,  parade  through 
the  streets,  and  club  them  out  of  the  mills;  no 
matter  how  we  get  them  out,  we  got  to  get  them, 
out'— contrary  to  the  form  of  the  statute,"  eta 

Before  the  jury  was  sworn  the  plaintiff  In 
error  moved  to  quash  tbe  indictment  upon 
these  grounds:  CI)  That  the  statute  under 
wblcb  tbe  Indictment  Is  found  restrains  andi 
abridges  liberty  of  speech  in  violation  of 
article  1  and  section  5  of  the  state  Constltn- 
tlon;  (2)  that  tbe  Indictment  does  not  set 
forth  any  offense  against  tbe  statute  on  which 
It  Is  based;  (3)  that  the  language  set  fortb 
In  tbe  Indictment  wblcb  Is  charged  to  be- 
unlawful  does  not  Import  tbe  meaning  at- 
tributed to  It  or  any  meaning  which  Is  nn~ 
lawful. 

Tbe  trial  judge  refused  to  quash  tbe  in- 
dictment, and  allowed  tbe  plaintiff  In  error 
an  exception  to  bis  ruling. 

[1]  Tbe  first  ground  urged  In  tbe  court  be- 
low for  quashing  the  Indictment  is  not  men- 
tioned or  argued  here,  and  was  apparently 
abandoned,  and  the  proposition  substituted- 
for  It  and  argued  and  urged  before  us  is 
that  tbe  indictment  Is  Ineffective  to  charge  a 
crime,  because  the  statute  under  wblcb  It  is 
framed  violates  the  Constitution  of  tbis- 
state,  in  that  the  statute  Is  uncertain  In 
describing  tbe  offense,  and  therefore  void. 
Tbe  argument  builded  on  this  bead  is  that, 
since  tbe  Legislature  alone  has  tbe  power  to 
define  what  shall  constitute  a  crime.  It  can- 
not delegate  this  power  to  a  jury.  It  la 
claimed  that  tbe  Legislature  has  practically 
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delegated  Its  power,  In  this  respect  by  leav- 
ing to  tbe  jury  to  determine  what  is  meant 
by  "advocate,  encourage,  Justify,  praise,  or 
Incite,"  etc. 

Tbis  contention  Is  palpably  unsound.  A 
plain  reading  of  the  statute  makes  It  mani- 
fest that  it  is  not  open  to  the  attack  leveled 
against  it  There  Is  no  organic  law  or  rule 
of  sound  public  policy  that  requires  the  Leg- 
islature to  define  the  meaning  of  English 
words  in  common  and  daily  use. 

Moreover,  we  think  the  sense  of  the  stat- 
ute Is  dear.  It  denoances,  as  a  high  mis- 
demeanor, the  act  of  any  person  who,  in  pub- 
lic or  private,  shall  by  speech,  writing,  print- 
ing, or  by  any  other  mode  or  means  advocnte, 
encourage,  Justify,  praise,  or  incite  the  kill- 
ing or  Injuring  of  any  class  or  body  of  per- 
sons or  of  any  individual.  The  Legislature 
has  In  express  terms  defined  what  shall  con- 
stitute an  offense  under  the  statute.  Coun- 
sel of  plaintiff  in  error  seem  to  have  wholly 
miscoQc^ved  its  purport.  We  are  unable  to 
discern  anything  contained  therein  which 
leaves  it  to  a  Jury,  as  claimed  by  the  plain- 
tiff in  error,  to  determine,  what  is  meant  by 
"advocate,"  "encourage,"  or  "Incite." 

This  statute,  like  every  other  legislative 
act.  Is  subject  to  Judicial  interpretation. 
When  the  occasion  arises  it  will  become  the 
province  of  tbe  court  to  determine  what  con- 
stitutes In  law  an  "Incitement"  or  as  the  case 
may  be,  under  the  statute,  and  for  the  Jury 
to  determine  the  facts  tending  to  establish 
a  breach  of  tbe  statute,  under  the  law  as  de- 
fined by  the  court. 

[2]  The  fact  that  the  statute  groups  to- 
gether various  means  by  which  the  end  may 
be  accomplished  and  makes  any  one  of  them 
an  offense  when  done  to  attain  the  object 
denonnced  by  the  act  does  not  render  such 
statute  uncertain  and  void.  Such  legislation 
has  received  the  sanction  of  a  practice  ex- 
tending back  to  time  Immemorial,  and  we 
need  only  refer  to  our  crimes  act  in  which 
there  will  be  found  numerous  Instances  of 
legislation  of  this  sort  from  the  earliest  pe- 
riod in  the  history  of  this  state,  down  to  the 
present  time,  and  among  which  may  be 
mentioned  statutes  relating  to  arson,  burn- 
ing, forgery,  abortion,  etc. 

[3, 4]  But  It  Is  further  Insisted  by  counsel 
of  plaintiff  In  error  that  the  Indictment  falls 
to  charge  an  offense  within  the  contempla- 
tion of  the  statute.  The  argument  made  on 
tbis  head  is  that,  in  order  to  charge  a  crime 
within  the  purview  of  the  statute,  the  Indict- 
ment must  set  out  not  only  the  uttering  of 
the  words  which  are  alleged  to  advocate,  en- 
courage, and  Incite  the  injury  or  billing  of 
the  class  or  body  of  persons  or  of  any  in- 
dividual, but  also  that,  as  a  result  of  such 
uttering  of  the  words,  there  was  a  killing  or 
injury  of  a  class  or  body  of  persons  or  of 
an  Individual. 

This  contention  is  unsound.  In  State  v. 
Murphy,  27  N.  J.  Law,  112,  on  page  113,  the 
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defendant  was  convicted  under  an  Indictment 
charging  him  with  having  advised,  wlthoat 
lawful  justification,  a  pregnant  woman  to 
take  some  noxious  thing,  with  Intent  to  cause 
her  miscarriage.  It  was  objected  that  the 
indictment  did  not  aver  that  the  drug,  medi- 
cine, or  noxious  thing  advised  to  be  taken 
or  swallowed,  was,  in  fact,  taken  or  swallow- 
ed by  the  woman;  Green,  0.  J.,  in  dispos- 
ing of  the  objection  said: 

"The "language  of  the  enactment  is:  *If  any 
person  •  •  •  maliciously  or  without  lawful 
justification,  with  intent  to  cause  and  procure 
the  miscarriage  of  a  woman  then  pregnant  with 
child,  shall  administer  to  her,  prescribe  for  her, 
or  advise  or  direct  her  to  take  or  swallow  any 
poison,  drug,  medicine,  or  noxious  thing 
•  •  •  such  offender  shall,  on  conviction 
thereof,  be  adjudged  guilty,'  etc  The  crime  of 
which  this  defendant  is  convicted,  as  defined  by 
the  statute,  consists  in  advising,  without  lawful 
justification,  a  {jregnant  woman  to  take  some 
noxious  thing,  with  intent  to  cause  her  miscar- 
riage. The  actual  taking  or  swallowing  of  the 
drug,  by  the  terms  of  the  statute,  constitutes  no 
element  of  the  crime.  The  offense  charged  In 
tbe  indictment  falls  clearly  within  the  letter  of 
tbe  statute." 

It  Is  germane  to  the  matter  onder  discus- 
sion to  observe  here  that  the  section  of  the 
Crimes  Act  on  which  the  indictment  in  the 
case  sub  Judice  is  founded  is  not  an  Innova- 
tion upon,  but  declaratory  of,  the  common 
law. 

Stephen,  In  bis  Digest  of  Criminal  Law 
(Ed.  1877)  p.  88,  says: 

"Every  one  who  incites  any  person  to  commit 
any  crime  commits  a  misdemeanor,  whether  the 
crime  is  or  is  not  committed." 

The  author's  text  is  supported  by  Rex  v. 
HIggins,  2  East,  P.  C.  5-22 ;  Rex  v.  Scofield, 
Cald.  397;  Rex  v.  Plympton,  2  Lord  Ray- 
mond, 1878;  Rex  v.  Vaughn.  4  Burr.  2499. 
In  King  V.  Philipps,  6  East,  Lord  Ellenbor- 
ough,  in  reviewing  some  of  tbe  cases  above 
cited,  on  page  472  said: 

"And  if  the  sending  of  the  letter  in  the  case 
of  King  T.  Vanphan  to  solicit  a  party  to  com- 
mit that  ibisdemeanor  were  properly  held  in- 
dictable, I  am  at  a  loss  to  see  why  a  letter  sent 
to  provoke  and  excite  a  person  to  the  commis- 
sion of  the  offense  in  question  is  not  equally  so." 

The  common-law  doctrine  Is  founded  up- 
on the  principle  that  public  policy  requires 
that  the  solicitation  or  incitement  to  the 
commission  of  an  act  which  is  Injurious  to 
the  public  shall  be  punished  as  a  criminal 
offense.  Thus  in  Reglna  v.  Daniel,  1  Salk. 
page  881,  where  the  defendant  was  Indicted 
for  enticing  an  apprentice  from  bis  master, 
and  was  convicted.  Judgment  was  arrested 
upon  tbe  ground  "that  tbis  was  a  private  in- 
Jury  for  which  case  lies,  and  not  in  its  na- 
ture public  to  maintain  an  indictment" 

In  the  case  of  Hegina  v.  Gregory,  1  L.  R. 
0.  Co.,  p.  75,  it  was  held  to  be  a  misdemean- 
or to  solicit  and  Incite  a  servant  to  steal 
his  master's  goods,  though  no  other  act  was 
done  except  the  soliciting  and  Inciting. 

Enough  has  been  said  upon  this  topic  to 
demonstrate  the  fallacy  of  tbe  contention  of 
the  plaintiff  in  error  that  the  Indictment  does 
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not  charge  a  complete  offense,  because  it 
does  not  set  oat  tbat  tbere  was  a  killing  or 
Injnrlng  of  a  class  or  body  of  persons  or  of 
an  indivldnaL  But,  before  leaving  this  top- 
ic, it  would  be  well  to  mention  another  po- 
tent reason  against  the  claim  made  by  the 
plaintiff  in  error  in  this  respect  Bearing 
in  mind  the  conditions  under  wbich  the 
statute  came  Into  ritality,  it  lends  force  to 
the  view  that  the  Legislature  had  the  pur- 
pose to  make  the  punishment  for  encourag- 
ing, inciting,  or  advocating  murder  or  as- 
sault and  battery  more  drastic  than  former- 
ly. It  raised  violations  under  the  act  from 
simple  misdemeanors  to  high  misdemeanors. 

The  framers  of  the  act  had  evidently  In 
mind  the  prevention  of  breaches  of  the  pub- 
lic peace  and  the  protection  of  human  life 
and  limb,  and  deemed  that  these  could  be 
best  effected  by  making  it  a  high  misdemean- 
or for  any  one  who  shall,  in  pnblic  or  pri- 
vate, by  speech,  etc.,  or  by  any  other  mode 
and  means,  advocate,  encourage,  or  Incite  to 
snch  breaches  of  the  law,  irrespective  of  the 
fact  whether  such  breaches  of  the  law  ac- 
tually took  place  or  not  The  gravamen  of 
the  statutory  offense  lies  in  the  incitement 
or  encouragement  to  the  commission  of  the 
offenses  denounced,  and  not  in  the  actual 
commission  of  them.  The  motion  to  quash 
therefore  was  properly  denied. 

[5]  It  la  further  urged  before  ns  that  the 
admission  of  testimony  against  defendant's 
objection  as  to  what  was  said  by  Blizabeth 
Gurley  Flynn  Jones,  who  was  addressing  an 
audience  assembled  in  the  hall,  immediate- 
ly preceding  the  utterance  made  by  the  de- 
fendant as  set  forth  in  the  indictment,  was 
harmful  error,  necessitating  a  reversal  of 
the  Judgment  It  appears  that  several  wit- 
nesses called  by  the  state  were  permitted  to 
testify,  against  the  defendant's  objection,  as 
to  remarks  made  by  Mrs.  Jones  immediately 
preceding  a  motion  made  by  the  defendant, 
which  motion  was  as  follows: 

"I  make  a  motion  that  we  go  to  the  silk  mills; 
no  matter  how  we  get  them  out,  we  got  to  get 
them  out" 

A  reference  to  Mrs.  Jones'  remarks  shows 
them  to  have  been  of  an  inflammatory  char- 
acter, but  the  argument  made  is  that  they 
were  Irrelevant,  incompetent,  and  immaterial, 
because  the  issue  before  the  court  and  jury 
was  whether  the  defendant  at  that  time  and 
place  uttered  the  language  charged  on  the 
indictment  It  is  further  argued  that  her 
remarks  were  not  part  of  the  res  gestie,  since 
it  was  not  shown  that  they  were  made  in 
furtherance  of  a  common  design,  or  that  the 
defendant  was  in  any  way  concerned  in  their 
making.  Bnt  this  objection  is  fully  answer- 
ed by  the  language  used  by  the  defendant 
when  he  rounded  out  the  peroration  of  Mrs. 
Jones,  as  described  by  the  state's  witness 
Tracey.    Mrs.  Jones  said: 

"I  want  you  people  to  go  to  the  mills  and  I 
want  you  people  to  advise  the  people  to  join 
yon  in  this  strike.    If  they  refuse,  I  want  you 


to  go  into  the  mills  and  I  want  you  to  drive 
them  out  of  the  ndlla.  I  want  you  to  knock 
them  out  of  the  mills,  even  if  it  wiea  your  ex- 
treme force." 

It  was  following  this  that  the  defendant 
made  the  motion  in  which  he  used  the  lan- 
guage set  out  in  the  indictment  We  think 
the  testimony  was  properly  admitted  as  a 
part  of  the  res  gestK.  It  was  clearly  with- 
in the  issue,  for  the  defendant  was  charged 
with  advocating,  encouraging,  and  inciting 
the  injuring  of  a  class  of  persons,  and  the 
testimony  tended  to  show  that  he  was  par- 
ticipating with  Mrs.  Jones  in  a  common  de- 
sign to  that  end. 

[(]  The  validity  of  the  Judgment  is  farther 
assailed  upon  the  ground  tbat  it  was  harm- 
ful error  for  the  trial  judge  to  have  permit- 
ted the  state  to  introduce  testimony  against 
the  defendant's  objection  as  to  what  took 
place  at  the  "Miescb  mill."  The  "Mlesch 
mill"  was  a  silk  mill.  The  workmen  of  that 
mill  were  on  a  strike,  and  strike  breakers 
had  taken  some  of  their  places.  We  think 
the  state  assumed  an  unnecessary  burden 
when  it  undertook  to  show  that  as  a  result  of 
the  defendant's  utterances  the  strikers  went 
to  the  "Mlesch  mill"  and  behaved  in  a  riotous 
manner.  The  utterances  ascribed  to  the  de- 
fendant were  unambiguous.  The  sense  in 
wtdch  they  were  made  and  used  needed  no 
explanation.  The  defendant's  crime  was  com- 
plete when  he  uttered  the  words.  Although 
it  was  imnecessary  under  the  language  used 
in  this  case  to  show  what  effect  it  had  on 
the  persons  addressed,  proof  of  circumstanc- 
es or  acts  showing  that  it  had  the  effect  de- 
signed, as  expressed  by  the  defendant,  can- 
not be  said  to  be  irrelevant 

[7]  Another  ground  relied  on  by  the  plain- 
tiff in  error  for  a  reversal  of  the  Judgment 
is  the  exclusion  by  the  court  of  testimony  of 
George  Gordon  Battle,  offered  by  the  defend- 
ant to  prove  bis  reputation  as  a  law-abiding 
citizen.  On  the  preliminary  examination  of 
this  witness  it  appeared  that  he  knew  the 
defendant  five  or  six  years ;  that  he  did  not 
know  where  the  defendant  resided  at  the 
time  of  the  trial,  but  understood  be  resided 
in  New  Tork  Oty,  and  that  this  was  three 
or  four  years  ago,  perhaps  two ;  the  wltnes.s 
could  not  exactly  tell.  The  defendant  when 
on  the  stand  had  previously  testified  that  for 
the  last  two  years  preceding  the  trial  he  liv- 
ed in  Jersey  City.  The  question  was  then 
put  by  tbe  defendant's  counsel  to  the  wit- 
ness, as  follows: 

"Now,  I  ask  you  again  whether  you  can  say 
what  tbe  general  reputation  of  this  defendant  is 
as  a  law-abiding  citizen  in  the  neighborhood  in 
which  he  lived  at  the  time  you  came  in  fre- 
quent contact  with  him,  as  yon  have  men- 
tioned?" 

It  Is  to  be  observed  that  the  inquiry  is 
directed  not  to  the  reputation  of  the  de- 
fendant as  a  law-abiding  citizen  in  the  com- 
munity in  which  he  had  been  living  for  the 
past  two  years,  but  in  a  community  where 
he  had  lived  two,  three,  or  four  years  aso. 
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We  tblnk,  mider  the  drcamstances,  It  be- 
came a  matter  which  called  for  the  exercise 
of  sound  Judicial  discretion  whether  or  not  to 
permit  the  witness  to  testify  as  to  the  repu- 
tation of  the  def^dant  as  a  law-abiding  cit- 
izen in  New  York  CSlty  two,  three,  or  four 
years  ago. 

A  different  situation  might  have  been  pre- 
sented if  counsel  had  ofFered  to  show  a  con- 
tinuation of  such  good  reputation  up  to  the 
time  of  the  finding  of  the  Indictment.  But 
where  there  are  two  or  more  years  imme- 
diately preceding  the  finding  of  the  indict- 
ment during  which  the  d^endant  lived  in 
another  community,  and  no  proof  la  offered 
•8  to  his  reputation,  as  a  law-abiding  dtl- 
cen.  In  that  eommuidty,  it  then  becomes  a 
matter  largely  witliin  the  discretion  of  the 
court  whether  to  admit  such  proof  or  not. 
This  court,  in  Schuster  t.  State,  62  N.  J. 
Law,  624,  41  Atl.  702,  affirmed  by  the  Court 
of  Brrora  and  Appeals,  In  63  N.  J.  Law, 
35S,  46  Atl.  1101,  said: 

"The  present  reputation  of  a  witness  Is  all 
tiiat  is  pertiDent  when  he  la  impeached.  Coa- 
rideiable  ranee  of  time  and  place  is  penniasible, 
bat  bow  wide  a  range  is  largely  a  matter  of 
discretion  w'ith  tiie  court" 

From  the  cases  where  the  question  has 
arisen  It  appears  that  a  greater  latitude  is 
allowed  in  the  admission  of  evldenoe  to  sus- 
tain reputation  than  in  admission  of  evi- 
dence to  impeach  it.  8  Elncyc.  of  Ev.  p.  33, 
and  cases  cited  in  note.  But  after  a  careful 
examination  of  the  testimony  of  the  witness 
leading  up  to  the  question  which  was  exclud- 
ed, we  cannot  say  that  there  w.as  an  abuse 
uf  discretion  by  the  court  in  excluding  it 

[1]  From  the  record  it  appears  that  one 
Carrie  Tarella;  a  witness  sworn  in  behalf  of 
the  defendant,  in  her  cross-examination  by 
the  prosecutor  of  the  pleas  was  aslced:  "Q. 
Have  you  been  arrested  for  picketing?"  Ob- 
jection was  interposed  by  counsel  of  defend- 
ant and  in  overruling  the  objection,  the  trial 
Judge  said :  -  "It  is  a  question  for  the  Jury 
to  say  whether  this  witness  is  biased  or  prej- 
udiced or  interested  In  giving  her  testimo- 
ny." The  witness  then  answered  the  ques- 
tion in  the  affirmative.  The  question  un- 
doubtedly was  Improper,  and  should  have 
been  excluded.  But  that  does  not  lead  to  a 
reversal  of  the  Judgment,  if  It  also  appears 
that  it  was  neither  harmful  nor  prejudicial 
to  the  defendant. 

Under  section  X  of  the  Evidence  Act  (2 
C.  8.  p.  2217),  a  person  ofTered  as  a  witness 
may  only  be  asked  on  cross-examination  If 
he  has  been  convicted  of  crime  for  the  pur- 
pose of  affecting  his  credibility.  In  Roop  v. 
Bute,  68  N.  J.  Law.  479,  34  Atl.  749,  where, 
open  the  trial  of  an  Indictment  for  keeping 
M.  disorderly  house,  tlie  defendant  was  per- 
mitted to  be  asked  upon  cross-examination 
whether  he  had  not  been  indicted  for  keep- 
ing a  disorderly  house  at  another  place.  It 
was  held  error. 

W*  think,  however,  that  in  the  case  sub 


Judioe  the  error  was  harmless.  It  Is  to  b* 
observed  that  the  witness  Tarella  had  al* 
ready  answered  on  cross-examination  with- 
out objection  being  Interposed  that  she  bad 
been  picketing  and  was  still  doing  it  We 
are  therefore  unable  to  perceive  how  the 
question  whether  she  had  been  arrested  for 
picketing  and  her  answer  that  she  bad  been 
three  times  was  harmful  to  the  defendant 
The  fact  that  she  had  been  arrested  for  plckT 
etlng  did  not  aggravate  the  fact  that  she  had 
been  picketing.  The  fact  that  she  had  been 
picketing  for  the  strikers  was  a  matter  to  be 
considered  by  the  Jury  as  to  her  bias  or  in- 
terest in  the  case.  The  bias  or  interest  of 
the  witness  rested  wholly  upon  her  admission 
that  she  Iiad  been  and  still  was  doing  picket 
duty. 

The  fact  that  she  was  arrested  for  it  was 
wholly  immaterial.  It  lent  no  force  to  the 
Interest  or  bias  that  the  witness  might  have 
had  in  the  case  by  reason  of  her  active  par- 
ticipation with  the  strikers  as  a  picket  The 
trial  Judge  in  his  remarks  overruling  the  de- 
fendant's objection  evidently  referred  to  the 
bias  or  prejudice  or  Interest  that  the  witness 
might  have  arising  out  of  the  fact  that  she 
was  a  picket  Clearly  it  cannot  be  said  that 
because  she  said  she  was  arrested  for  pick- 
eting that  it  affected  her  credibility  in  the 
eyes  of  the  Jury  to  any  greater  extent  than 
her  own  admission  that  she  has  been,  and 
still  was,  a  picket 

[I]  It  is  further  argued  that  the  trial  Judge 
erred  in  permitting  the  following  questions 
to  be  asked  of,  and  answered  by,  the  defend- 
ant on  his  cross-examination,  against  .his  ob- 
jections :  "When  you  came  here  did  you  not 
advocate  the  doing  away  with  all  wage  rela- 
tions between  capital  and  labor?'  The  wit- 
ness answered  that  he  did  not  Counsel 
of  defendant  have  not  pointed  out  to  us 
wherein  the  court  erred,  and,  if  so,  that 
the  defendant  was  harmed  by  such  error. 
The  other  question  was:  "I  am  asking  yoa 
wasn't  that  an  event  in  your  life?"  The  an- 
swer was:  "Well,  It  will  depend  upon  the 
outcome  of  the  strike."  The  question  put 
related  to  a  matter  brought  out  by  the  de- 
fendant on  Ms  direct  examination,  wherein 
he  related  his  actings  and  doings,  and  de- 
scribed how  he  was  arrested,  eta  The  ques- 
tion was  proper  cross-examination. 

[10]'  Nor  do  we  find  any  merit  In  the  argu- 
ment relating  to  the  questions  put  to  Mrs. 
Jones  on  cross-examination,  and  which  were 
objected  to  by  defendant's  counsel  as  imma- 
terial and  Irrelevant 

The  witness  had  been  testifying  on  her 
cross-examination  as  to  the  difference  be- 
tween the  principles  espoused  by  the  I.  W. 
W.  organization  and  those  of  the  Socialistic 
Labor  party  without  objection,  and,  when 
asked  If  they  (both  organizations)  were  work- 
ing or  KBpresenttng  labor  In  the  uplift  of 
labor  or  to  wipe  out  the  relationship  between 
capital  and  labor,  the  question  was  objected 
to  upon  the  ground  that  It  was  Immateilal 


Digitized  by 


Google 


IIG 


91  ATLANTIC  RBPORTEB 


(N.T. 


and  Irrelevant,  which  objection  being  overrul- 
ed, the  witness  answered :  "They  both  claim 
to  be."  The  witness  was  then  asked:  "(2) 
Are  they  also  working  for  the  doing  away 
with  the  relationship  of  the  wage-earner  and 
master?"  This  question  was  objected  to 
upon  the  additional  ground  that  it  was  in- 
definite, and,  the  objection  being  overruled, 
the  witness  replied:  "I  would  prefer  that 
you  would  specify  what  you  mean  by  master 
and  wage-earner."  It  appears  that  the  ques- 
tion was  not  answered,  and  the  cross-exam- 
ination of  the  witness  proceeded  without  fur- 
ther objection. 

It  is  argued  that  It  was  error  in  compelling 
the  witness  to  answer  regarding  her  views  on 
economic  questions.  We  think,  however,  that 
the  mental  attitude  of  a  witness  who  in  this 
case  seems  to  have  been  engaged  on  the  same 
mission  with  the  defendant  was  subject  to 
be  probed  as  to  her  Interest  or  bias.  To 
what  extent  such  an  examination  may  pro- 
ceed rests  within  the  sound  discretion  of  the 
trial  Judge. 

We  do  not  find  that  this  discretion  was 
abused  In  this  Instance.  A  conclusive  an- 
swer, however,  to  the  appellant's  argument 
is  that,  if  the  questions  were  immaterial  and 
irrelevant,  as  the  appellant  contends,  they 
would  form  no  basis  to  disturb  the  Judgment, 
unless  It  further  appeared  that  answers 
thereto  prejudiced  the  defendant  In  main- 
taining his  defense  on  their  merits.  But 
this  docs  not  appear. 

[11]  The  only  other  objection  presented  by 
the  plaintiff  in  error  against  the  validity  of 
the  Judgment  Is  that  the  trial  Judge  com- 
mitted harmful  error  In  instructing  the  Jury 
as  follows: 

"In  order  to  ascertain  that  you  have  the  right 
to  ask  yourselves  what  did  the  defendant  mean 
when  he  said,  'I  make  a  motion  that  we  go  to 
the  silk  mills,  parade  through  the  streets  and 
cinb  them  out  of  the  mills,  drag  them  out  of  the 
mills.'  What  did  he  mean  by  that?  You  also 
have  the  right  to  ask  yourselves,  Does  such 
language  as  that  have  a  tendency  to  advocate, 
encourage,  justify,  praise,  or  incite  persons  to 
kill  or  injure  any  class  or  body  of  persons  or  an 
individual?" 

The  argument  addressed  to  as  on  this 
head,  by  the  plaintiff  in  error,  is  that  by 
this  instruction  the  jury  were  made  to  un- 
derstand that  If  the  language  charged  had  a 
tendency  to  do  that  which  is  prohibited  by 
statute  they  might  find  the  defendant  guilty. 

It  must  not  be  overlooked  that  immediate- 
ly preceding  this  instruction  the  court  was 
discussing  whether  the  language  used  by  the 
defendant  came  within  the  contemplation  of 
the  statute,  and  said: 

"That  is,  does  the  language  alleged  to  have 
been  used  by  him  advocate,  encourage,  justify, 
praise,  or  incite  the  unlawful  killing  or  injuring 
of  any  class  or  body  of  persons  or  of  any  in- 
dividual." 

We  think  the  view  taken  by  the  trial  Judge 
was  more  favorable  to  the  defendant  than 
he  was  entitled  to.    In  order  to  ascertain  in 


what  sense  the  defendaht  used  the  language, 
it  was  not  Improper  for  the  trial  judge  to 
say  to  the  Jury  that  they  have  the  right  to 
ask  themselves  whether  such  language  as 
that  has  a  tendency  to  advocate,  encourage, 
etc.,  persons  to  kill  or  injure,  etc.;  for  later 
on  in  the  charge  the  court  said: 

"If  you  find  that  the  defendant  did  use  those 
words,  and  that  the  words  were  such  as  would 
advocate,  encourage,  justify,  praise,  or  incite 
the  killing  or  injuring  of  any  class  or  body  of 
persons  or  of  any  individual,  then  it  is  your 
duty  to  convict  the  defendant;  if  not,  then  he 
should  be  acquitted." 

If  the  trial  Judge  erred  in  this  respect,  it 
was  advantageous  to  the  defendant.  The 
trial  Judge  evidently  overlooked  the  fact  that 
the  defendant  was  chained  In  the  indlctm^it 
"that  he  did  advocate,  encourage,  and  in- 
cite," etc.,  and  not  also  that  he  did  Justify 
and  praise.  In  the  sense  in  which  the  words 
"advocate,"  "encourage,"  and  "Incite"  are 
used  in  the  statute  they  are  cognate  terms, 
and  therefore  may  be  used  in  a  single  count 
of  an  indictment  without  rendering  such 
indictment  subject  to  the  charge  of  being 
duplex. 

The  words  "Justify"  and  "praise"  were  In- 
tended to  meet  other  conditions  and  circum- 
stances. The  pleader  very  properly  in  this 
case  did  not  use  these  terms  In  the  indict- 
ment It  was  not  necessary,  in  order  to  find 
the  defendant  guilty,  that  the  Jury  should 
have  found  that  he  did  advocate,  encourage, 
and  Incite,  etc.,  for  If  the  defendant  did  any 
one  of  them  he  could  be  convicted  under  the 
indictment.  Thus  it  is  plain  tliat  the  trial 
Judge  put  a  heavier  burden  on  the  state 
than  the  law  required,  which  circumstance 
Inured  to  the  defendant's  benefit,  and  of 
which  he  cannot  be  heard  to  complain. 

For  the  reasons  stated,  judgment  will  be 
affirmed. 


(S3  N.  J.  Bq.  428) 
MOORE}  V.  DOWNEY  et  «L 

(Court  of  Chancery  of  New  Jersey.     June  25, 
1914.) 

1.  Wilis  (S  619*)— "Annuity"— Nattmb  and 
Gbeation. 

A  bequest  to  trustees  to  pay  the  testator's 
wife  "annually  in  quarter  payments  durincr  her 
natural  life  an  amount  equal  to  one-half  the 
net  income"  from  his  estate,  which  consisted  of 
both  real  and  personal  property,  was  not  an 
"annuity,"  which  is  the  bequest  of  a  sum  cer- 
tain which  does  not  even  mclude  the  gift  of 
the  interest  of  a  fixed  and  certain  sum  of  money. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1437 ;   Dec.  Dig.  !  619.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  404,  405;   vol.  8,  p.  7575.] 

2.  Annuities  (|  4*)- Apportionment. 

Annuities  are  not  generally  apportionable. 
[Ed.   Note.— For  other  cases,  see  Annuities, 
Cent  Dig.  §§  13, 14;   Dec.  Dig.  {  4.*] 

3.  WitLs  (S  733*)— Bequest— Income. 

A  bequest  in  trust  to  pay  the  testator's 
wife  quarterly  during  her  natural  life  an 
amount  equal  to  one-half  the  net  income  acv 
cruing  from  his  estate,  which  included  both  real 
and  personal  property,   was  not  a  bequest  of 
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bcome  payable  at  fixed  times,  and  the  wife's 
representativea  were  entitled  to  such  an  appor- 
tionment of  the  income  as  would  have  given  her 
80  mDch  as  accrued  from  day  to  day  during  her 
life,  including  interest  accruing  on  mortgages 
and  dividends  declared  during  her  life,  al- 
thoQgh  not  payable  until  after  her  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fS  181&-1846;  Dec.  Dig.  §  733.*] 
4.  Wiix8  (S  687*)— Tkstamentabt  Trust— In- 

TEBE8T    OF   BENEFICIABIES — INCOME. 

Testator,  after  specific  legacies;  devised  the 
entirie  residue  to  trustees  for  investment  and  to 
pay  out  of  the  balance  one-half  of  the  net  in- 
come to  hia  wife  for  life,  and  after  her  death 
certain  amounts  to  each  of  two  legatees  for 
life  with  cross-survivorship,  and  a  certain 
amount  to  another  legatee  for  life,  such  legatees 
being  the  wife's  kin,  and  to  pay  out  of  the  prin- 
cipal certain  amounts  to  the  issue  of  two  of  the 
legatees  in  contingencies  which  had  not  occur- 
red, and  out  of  the  remaining  one-half  of  his  in- 
come not  disposed  of  directed  two  annual  pay- 
ments of  $2,500  each  to  a  nephew  and  niece 
for  life,  and  a  payment  out  of  the  principal  to 
the  issue  of  such  nephew  and  niece,  respective- 
ly, of  $50,000,  with  cross-remainders  on  surviv- 
onship,  upon  contingencies  which  had  not  oc- 
CDrr«l,  and  gave  all  the  remaining  surplus  in- 
come equally  to  two  sisters  during  their  natural 
lives,  and  three-ninths  of  all  the  residue  to  each 
of  them,  their  heirs  and  assigns,  and  one-ninth 
each  to  a  nephew  and  two  nieces.  The  pay- 
ments to  legatees  other  than  his  sisters  amount- 
ed to  less  than  the  annual  income  of  the  estate, 
Iwving  a  surplus.  Held,  that  during  their  joint 
lives  the  sisters  were  equally  entitled  to  the  sur- 
plus income  of  the  entire  estate,  after  deducting 
the  special  legacies,  and  that  until  the  happen- 
ing of  the  contingency  requiring  the  payment 
out  of  one-half  of  the  principal  of  the  legacies 
to  the  issue  of  the  nephew  and  niece  or  either 
of  them,  the  principal  was  to  be  held  as  an  en- 
tire fond. 

[Ed.  Note. — For  other  cases,  see  WUls,  Cent 
Dig.  H  1638-1643;   Dec.  Dig.  {  687.*] 

Bill  by  Edward  J.  Moore,  surviving  trustee, 
etc..  of  Thomas  O.  Barr,  deceased,  against  J. 
Netbermaric  Downey  and  others  for  a  con- 
struction of  the  will  of  deceased.  Will  con- 
strued. 

Frank  Bergen,  of  Newark,  for  complain- 
ant. Cbauncey  O.  Parker,  of  Newark,  for 
defendants  Dorey  &  Birch.  H.  M.  Barrett, 
of  Newark,  and  William  R.  Brinton,  of  Lan- 
caster, Pa.  (Barrett  &  Barrett,  of  Newark,  of 
counsel),  for  defendants  Downey  &  Lees. 
Norman  W.  Harker,  of  Philadelphia,  Pa.,  for 
defendants  executors  of  Mrs.  Barr. 

EMERT,  V.  C.  [1,  2]  This  bill  Is  filed  by 
Edward  J.  Moore,  the  surviving  trustee  un- 
der the  will  of  Thornas  C.  Barr,  for  a  con- 
struction of  his  will  on  three  contested 
iwints.  The  first  is  a  question  arising  on  the 
claim  of  the  executors  of  the  widow  of  the 
testator  for  the  payment  to  them  of  certain 
Income  of  tbe  estate,  amounting  to  $2,760.76, 
now  in  tbe  bands  of  the  trustee,  and  being 
a  portion  of  tbe  income  of  the  residue  of 
the  estate  which  was  given  and  devised  to 
the  executors  and  trustees  by  the  eleventh 
clause  of  his  will,  upon  trusts  therein  speclfl- 
«1.  Tbe  first  trust  (as  to  payments)  was  as 
foUo'ws: 


"First  I  direct  that  my  said  executors  or 
trustees  pay  to  my  beloved  wife  Loraine  H. 
Barr  annually  in  quarterly  payments,  during 
her  natural  life,  an  amount  equal  to  one-half  the 
net  income  accruing  from  my  said  estate." 

The  testator  died  February  26,  1908,  and 
during  tbe  lifetime  of  tbe  widow  payments  to 
her  under  this  clause  were  made  quarterly  on 
the  28tb  days  of  February,  May,  August, 
and  November  of  each  year.  Tbe  last  pay- 
ment to  her  was  made  on  February  28, 
1913,  and  she  died  on  May  21,  1913.  If 
the  Income  is  apportlonable,  then  the  sum 
of  $2,760.76  Is  tbe  proportion  of  tbe  quar- 
terly payment  to  which  the  widow  at  the 
time  of  ber  death  would  have  been  entitled 
out  of  tbe  entire  income  up  to  the  quarter 
ending  on  the  28th  of  May,  1913.  Her  exec- 
utors daim  that  they  are  entitled  to  such 
apportionment  of  this  entire  Income.  Tbe 
ground  upon  which  counsel  for  these  execu- 
tors base  this  claim  is  that  this  bequest  to  the 
widow  Is  a  gift  of  an  annuity,  and,  while  ad- 
mitting that  annuities  are  not  generally  ap- 
portlonable, claim  that  this  annuity  was  In 
Ueu  of  dower  and  for  the  maintenance  and 
support  of  tbe  widow,  and  therefore,  under 
the  decisions  of  our  courts,  is  excepted  from 
the  general  rule  and  is  apportlonable.  This 
bequest  of  income  Is  not,  however,  in  my 
Judgment,  an  annuity.  An  "annuity"  &  tbe 
bequest  of  a  sum  certain,  and  even  the  gift 
of  tbe  Interest  of  a  fixed  and  certain  sum  of 
money  Is  not  an  annuity.  S  Pom.  £<q.  Juris.  § 
1134  (3d  Ed.),  dtlng,  inter  alia,  Whltson  v. 
Whltson,  53  N.  Y.  479,  481  (1873);  2  Redf. 
Wills,  453.  Much  less  can  the  gift  of  tbe 
income  or  of  a  specified  portion  of  the  net 
Income  of  the  general  residue  of  the  estate, 
including,  as  here,  real  as  well  as  personal 
estate,  be  considered  an  annuity  or  tbe  gift 
of  a  sum  certain. 

[S]  Treating  this  devise  and  bequest  to  tbe 
wife  not  as  the  Income  payable  at  fixed  times, 
her  executors  are,  however,  under  the  greneral 
rule  well  settled,  entitled  to  such  an  apportion- 
ment of  tbe  Income  as  will  give  to  tbe  widow 
tbe  benefit  of  so  much  of  the  income  as  ac- 
crued from  day  to  day  during  her  life. 
Brombacber  v.  Berking,  66  N.  J.  Eq.  (11 
Dick.)  251,  255,  39  Atl.  134  (Reed,  V.  Ob., 
1897).  This  would  include  Interest  accruing 
on  mortgages  and  also  dividends  declared 
during  her  lifetime,  although  not  payable  un- 
til after  ber  death.  The  case  does  not  show 
what  the  apportionment  would  be  on  this 
basis  and  this  may  be  the  subject  of  further 
inquiry.  If  necessary. 

[4]  Tbe  second  and  third  questions  are  con- 
nected and  Involve  the  general  question 
whether  the  entire  principal  trust  estate  or 
fund  in  the  hands  of  tbe  surviving  trustee 
must  be  held  intact  for  tbe  purpose  of  paying 
the  Income  of  tbe  entire  estate  (after  certain 
deductions)  to  tbe  two  sisters  of  tbe  testator 
during  their  Joint  Uves,  or  whether,  after 
tbe  death  of  the  widow,  who  was  entitled  to . 
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one-balf  of  the  net  Income  dnring  ber  life, 
one-half  of  the  principal  of  the  estate  be- 
comes immediately  divisible  among  the  per- 
sona entitled  as  resldaary  legatees  to  the  es- 
tate, and  whether  therefore  the  sisters  of 
testator  are  entitled  to  require  only  one-half 
of  the  principal  to  be  retained  for  the  pay- 
ment of  income  to  them  on  this  half  for  their 
lives.  For  the  sisters  it  Is  contended  that 
the  entire  principal  mast  be  held  at  least  dur- 
ing their  Joint  lives  for  the  payment  to  them 
equaUy  of  all  the  income  thereon,  including 
that  previously  enjoyed  by  the  wife,  after 
deducting  specific  annual  payments  of  income 
to  other  relatives  under  the  wilL  These  pay- 
ments to  other  legatees,  together  amounting 
to  $10,500  annually,  are  much  less  than  the 
income  of  the  estate,  which  exceeds  $800,000, 
and  which  as  now  Invested  yields  an  annu- 
al income  of  about  $48,000. 

The  sisters  are  also  the  residuary  legatees 
to  the  extent  of  one-third  each  of  the  entire 
fund  not  otherwise  disposed  of,  but  they 
dalm  that  no  portion  of  the  principal  is  yet 
divisible.  The  residuary  legatees  of  the  trust 
fond,  other  than  the  sisters,  being  a  nephew 
and  nieces  of  the  testator  and  a  niece  of  his 
wife,  and  who  are  each  entitled  to  one-ninth 
of  the  residue,  claim  that  the  sisters  are  en- 
titled -only  to  the  income  of  one-half  of  the 
principal  fund  (less  the  special  deductions) 
and  that  after  the  death  of  the  wife  one-half 
of  the  principal  became  Immediately  divisible 
among  the  residnaxy  legatees.  These  two 
questions,  the  right  of  the  sisters  to  the  In- 
come of  the  entire  fund,  and  the  right  to  dis- 
tribute any  portion  of  the  principal,  are  thus 
inseparably  connected,  and  decision  upon  one 
point  affects  the  disposition  of  the  other. 
The  difficulty  In  reference  to  the  construction 
of  the  will  on  these  questions — for  there  is  a 
difficulty — arises  from  the  fact  that  the  will 
Is  not  only  Inartlficially  drawn;  bat.  In  ref- 
erence to  the  particular  jMlnt  now  in  ques- 
tion. It  is  drawn  confusedly,  as  will  appear 
from  a  recitation  of  its  provisions. 

The  will  after  a  direction  for  payment  of 
debts  and  funeral  expenses,  and  for  the  pay- 
ment of  specific  legacies  (all  of  which  amount- 
ed to  about  $50,000),  gave  and  devised  the 
entire  residue  of  his  estate  to  his  executors 
and  trustees,  in  trust  for  the  uses  thereafter 
named.  This  residuary  clause  vested  in  the 
executors  the  legal  estate  in  the  entire  resi- 
due, leaving,  however,  the  equitable  or  benefi- 
cial estate  therein  to  be  farther  declared. 
Directing  that  the  trustees  invest  and  keep 
the  estate  Invested  and  collect  the  rents  and 
profits  therefrom,  pay  all  taxes  or  other 
charges,  the  testator  then  directed  that  they 
pay  over  the  balance  after  such  payment 
This  "balance"  must  be  taken  on  the  face  of 
it  to  relate  to  and  Include  only  the  payment 
of  net  income  of  the  estate,  considered  as  a 
whole.  The  first  payment  to  be  made  is  to 
his  wife  annually  In  quarterly  payments  dur- 
ing her  life  "of  an  amount  equal  to  one-half 
of  the  net  income."    This  direction  contem- 


plates apparently  a  division  Into  two  parts  of 
the  net  income  of  the  whole  estate  invested 
as  one  trust  fund.  A  provision  for  the  pay- 
ment of  one-half  of  the  net  income  of  an  en- 
tire principal  fund  is  manifestly  a  different 
thing  from  a  direction  to  pay  the  net  Income 
of  one-half  of  the  principal  fund.  And  under 
this  direction,  I  think  the  trustees  have  no 
authority  to  make  such  division  of  the  prin- 
cipal fund  into  two  separate  parts  or  funds. 
This  direction  completes  the  eleventh  item  or 
paragraph,  and  the  next  or  twelfth  paragraph 
provides  for  the  payment  after  the  death  of 
his  wife,  to  each  of  two  legatees,  Mrs.  Fretz 
and  Miss  Nippes,  of  $2,500  during  their  re- 
spective Uves,  with  cross-survivorship  fo  each 
of  these  legatees,  and  to  F-rank  P.  Nippes, 
Jr.,  of  $500  during  his  life,  without  survivor- 
ship provision.  These  three  legatees  are,  it 
is  said,  of  testator's  wife's  kin ;  but,  although 
these  payments  are  not  to  be  made  until 
after  his  wife's  death,  there  is  no  direction 
that  they  are  to  come  out  of  the  half  of  the 
net  Income,  which  would  have  been  paid  to 
the  wife,  had  she  been  living,  nor  is  there 
any  direction  which  would  make  them  pay- 
able otherwise  than  out  of  the  income  gener- 
ally after  his  wife's  death.  Following  this  is 
the  thirteenth  paragraph,  which  provides  for 
the  payment  out  of  the  principal  of  the  estate 
of  two  sums  of  $50,000  each  to  the  issue  of 
these  two  legatees,  Mrs.  Fretz  and  Miss 
Nippes,  in  certain  contingencies.  These  con- 
tingencies have  not  yet  occurred  and  at  pres- 
ent only  have  a  bearing,  as  being  required  to 
be  provided  for  in  case  any  distribution  of 
principal  be  now  directed.  The  Important 
features  of  the  thirteenth  paragraph,  on  the 
present  questions,  are :  (1)  That  this  payment 
of  principal  is  not  ^specially  directed  to  be 
made  out  of  a  half  of  the  principal,  nor  Is 
there  any  provision  that  would  indicate  it  Is 
not  payable  out  of  the  principal  generally; 
and  (2)  that  these  payments  of  principal  to 
the  issue  of  these  two  Ufe  tenants  are  not,  by 
this  clause  or  any  other,  made  expressly  de- 
pendent on  Mrs.  Barr's  death.  Tliey  only  be- 
come so  dependent  by  reason  of  the  fact  that 
such  payment  out  of  the  principal  (considered 
as  a  single  trust  fund)  would  pro  tanto  de- 
prive Mrs.  Barr  during  her  life  of  one-half 
of  the  net  Income  of  the  whole  estate,  previ- 
ously given  upon  this  trust,  and  might  there- 
fore by  implication  be  payable  only  after  her 
death.  After  these  directions,  which,  it  will 
be  seen,  fall  far  short  of  one-half  of  the  net 
income  and  do  not  dispose  at  all  of  the  bal- 
ance of  the  one-balf  of  the  net  income  pay- 
able to  the  wife  during  her  Ufe,  the  testator, 
without  any  further  special  express  reference 
to  this  balance  of  the  one-half  of  the  net  In- 
come which  the  wife  bad  received,  seems  to 
assume  by  the  next  paragraph  of  his  will  that 
he  had  in  fact  already  made  such  direction 
as  to  this  balance  of  income. 
The  fourteenth  paragraph  reads: 
"I  further  direct  that  out  of  the  remaining 
one-balf  of  the  income  of  nty  estate  not  yet 
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Mtpoted  of*  (tiie  italics  ar«  mine)  "there  be 
paid  two  annaal  payments  of  $2,600  each"  to 
t  nephew  and  niece  during  their  respective 
Urea. 

This  clause  apparently  treats  the  "remain- 
ing one-half  Income,"  i.  e.,  the  income  which 
remained  after  the  half  income  given  to  the 
wife  for  life,  as  a  separate  fnnd,  and  ap- 
pso'ently  authorizes  the  inference  that  the 
payments  of  income  to  the  wife's  relatives 
after  her  death  were  by  the  testator  con- 
sidered as  being  made  as,  in  part  at  least, 
"disposing  of  the  one-half  income  previously 
given  to  the  wife.  Bnt  whUe  the  entire  in- 
come 1b  apparently  divided,  there  la  so  for 
no  Indication  or  snggestion  that  the  principal 
is  to  be  divided,  or  is  not  to  remain  entire. 

The  next  paragraph,  the  fifteenth,  provides 
for  a  payment  to  the  issue  of  this  nephew 
and  niece  respectively  of  the  sum  of  $50,000, 
with  cross-remainders  on  survivorship,  and 
these  two  sums  of  $50,000  each  are  to  be  paid 
on  contingencies  which  have  not  yet  occurred. 
These  payments,  however,  are  specially  di- 
rected to  be  made  "out  of  the  principal  or 
corpus  of  the  second  one-half  of  my  estate." 
Up  to  this  point  In  the  will,  as  I  have  said, 
tliere  had  been  no  indication  of  an  Intention 
that  the  entire  principal  of  the  trust  estate 
should  at  any  time  be  divided  Into  two  por- 
tions, and  this  direction  for  manner  of  pay- 
ment at  this  time  by  a  division  of  principal 
cannot,  in  my  Judgment,  avail  or  be  con- 
sidered sufficient  to  establish  the  right  to 
make  such  division  or  principal  Into  two 
funds  from  the  inception  of  the  trust.  It 
seems  to  be,  however,  a  plain  clear  direction 
that  these  payments,  when  made,  shall  be 
made  in  this  manner,  and  when  the  contin- 
gency arises  requiring  the  payments,  or  ei- 
ther of  them,  to  be  made,  under  this  clause,  a 
division  of  the  principal  into  two  trust  funds 
may  then  be  required,  in  order  to  carry  out 
all  the  express  provisions  of  the  will.  Had 
dmllar  directions  been  given  that  the  $50,000 
legacies  previously  given  to  the  Issue  of  the 
wife's  kin  be  paid  "out  of  the  first  half  of 
my  estate,"  I  am  Inclined  to  think  that  the 
division  of  the  entire  estate  into  two  trust 
funds  would  then  have  been  required  on  the- 
happening  of  the  contingencies  therein  pro- 
^-ided  for  payment,  and  that,  in  the  absence 
of  any  special  direction  for  a  previous  divl- 
idon,  the  division  into  two  funds  must  have 
taken  place,  as  soon  as  the  contingency  for 
payment  out  of  either  specified  half  of  the 
principal  first  arose.  Bnt  no  such  provision 
for  payment  of  the  two  $50,000  legacies  to 
the  issue  of  the  wife's  kin  was  made,  and,  in 
the  absence  of  any  other  provision  controlling 
the  holding  of  the  trust  estate  as  an  entire 
estate,  It  must,  I  think,  be  so  held,  at  least, 
until  this  contingency  for  payment  under  this 
fifteenth  paragraph  arises,  and  the  trustee 
under  the  will  has  no-  authority  to  divide  the 
jnrliMdpal  of  the  trust  estate  Into  two  por- 
tions until  that  time.  The  matter  of  the  dis- 
position of  the  "surplus  Income^'  until  the 


time  arrives  for  the  division  of  the  principal, 
remains  to  be  specially  considered. 

Up  to  this  point  in  his  will  (the  fifteenth 
paragraph),  the  testator  had  made  provision, 
first,  for  the  entire  one-half  of  the  net  In- 
come during  his  wife's  life,  with  an  express 
disposition  after  her  death,  among  her  rel- 
atives, of  a  portion  only  of  this  one-half  in- 
come which  would  have  come  to  her,  leaving 
the  balance  of  this  one-half  undisposed  of  by 
any  express  direction;  and  he  had  also, 
secondly,  made  express  provision  for  only  a 
portion  of  the  other  one-half  of  tlie  Income 
of  the  entire  estate. 

Then  follows  a  separate  distinct  paragraph, 
the  sixteenth,  dealing  with  income  alone,  as 
follows: 

"I  farther  direct  that  all  remaining  sarplus 
income  be  divided  equally  and  annually  between 
my  two  sisters  Katherine  V.  Dorey  and  Helen 
L.  Birch,  during  their  natural  lives." 

This  provision  gives  rise  to  the  principal 
dispute,  which  is  whether  "surplus  income" 
under  this  clause  means  the  income  not 
previously  effectively  disposed  of  by  the 
previous, l>equests  of  income,  or  whether  the 
"surplus  Income"  bequeathed  by  this  clause 
Is  the  surplus  only  of  the  second  half  of  the 
Income,  being  that  not  given  to  the  wife  dur- 
ing her  life.  The  latter  contention  is  based 
on  the  general  claim  above  discussed  that  it 
sufficiently  appears  on  the  whole  will  that  a 
division  of  the  principal  into  two  funds  from 
its  inception  is  contemplated,  and  that,  if 
this  be  established  as  the  true  construction 
of  the  will,  then  the  "surplus  Income"  re- 
ferred to  In  this  paragraph  must  be  the  sur- 
plus only  of  the  Income  of  the  second  or  re- 
maining half  of  the  principal  fund  referred 
to  la  the  fourteenth  paragraph  as  being  the 
surplus  "of  the  remaining  one-half  of  the  in- 
come not  yet  disponed  of  by  the  legacies  to 
the  wife  and  others  after  her  death,  by  the 
paragraphs  preceding  the  fourteenth. 

The  "surplus"  Income,  taking  this  In  the 
sense  of  income  not  actually  or  effectively 
disposed  of,  certainly  included  a  balance  of 
Income  after  the  wife's  death  not  absorbed 
by  the  payments  to  the  previous  legatees,  and 
the  precise  question  is  whether  this  express 
direction  as  to  "surplus  income"  includes 
all  income  not  actually  disposed  of,  or  wheth- 
er this  bequest  of  the  surplus  income  Is  to  be 
treated  as  a  specific  I)eqne8t  of  the  surplus 
of  the  remaining  or  second  one-half.  If  so, 
the  "surplus"  of  the  first  one-half  falls  Into 
the  general  residuary  bequest  of  the  equitable 
or  beneficial  estate  In  which  the  trustee  has 
the  residuary  legal  title.  This  clause,  the 
seventeenth,  directs  all  the  residue  to  be 
divided  Into  nine  equal  parts  and  paid  over, 
three-ninths  to  each  of  his  sisters,  her  heirs 
and  assigns,  and  one-ninth  each  to  his 
nephew  J.  N.  Downey,  his  niece  Helen  L. 
Downey,  and  Katherine  N.  Nipper,  his  wife's 
niece.  The  time  for  this  payment  is  not  ex- 
pressly fixed;  bnt  treating  the  previous 
clause  as  one  disposing  of  the  entire  sur- 
plus Income  of  the  estate,  not  merely  of  the 
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sarploa  of  one-half  of  the  Income,  this  last 
residuary  clause  applies  to  the  principal  fund 
alone  of  the  equitable  estate,  leaving  the 
prerlons  clause  to  be  construed  as  the  re- 
siduaiy  clause  applying  to  the  Income. 

It  must  be  conceded,  I  think,  that  by  rea- 
son of  the  confused  and  Inartificial  character 
of  the  will  as  bearing  on  these  points  of  dis- 
pute, the  contention  can  fairly  be  made  that 
such  division  of  principal  Into  two  funds 
from  its  Inception  and  a  separation  of  the 
Incomes  Into  two  distinct  portions  is  sug- 
gested or  indicated;  but,  as  I  have  stated,  It 
cannot  be  safely  said  that,  taking  the  whole 
will,  such  division  has  been  directed,  or  that 
there  are  any  directions  in  the  will  sufficient 
to  Justify  the  conclnslon  that  the  testator  in- 
tended in  the  sixteenth  paragraph  to  restrict 
the  "surplus  income"  to  that  of  the  second 
half  of  the  fund  referred  to  In  the  fourteenth 
paragraph. 

On  considering  the  whole  will  and  the 
arguments  and  briefs  of  counsel,  I  reach  the 
conclusion:  (1)  That  during  the  Joint  lives 
of  the  sisters  they  are  equally  entitled  to  the 
surplus  Income  of  the  entire  estate  after  de- 
ducting the  special  legacies;  and  (2)  that 
until  the  happening  of  the  contingency  requir- 
ing the  payment  out  of  one-half  of  the  prin- 
cipal fond  of  the  legacies  to  the  issue  of  J. 
Nethermark  Downey  and  Helen  L.  Downey, 
or  either  of  them,  the  fund  is  not  divisible  un- 
der the  wUl,  but  is  to  be  held  as  an  entire 
fund.  And  this  construction  as  to  the  time 
of  division  does,  I  think,  carry  out  all  the 
provisions  of  the  will.  Any  construction  fix- 
ing either  the  Inception  of  the  trust  or  any 
other  time  for  the  division  of  the  principal 
must  necessarily  rest  more  on  a  supposed 
plan,  indicated  or  suggested  by  the  partial 
and  incomplete  provisions  rather  than  on  the 
construction  of  the  words  of  the  entire  will 
actually  used  by  the  testator  and  from  which 
his  Intention  must  finally  be  determined. 

Whether,  on  the  death  of  either  of  the 
sisters,  the  pajrment  to  the  survivor  of  either 
the  entire  or  any  portion  of  this  surplus  in- 
come is  to  be  contlnlied,  is  not  decided.  De- 
cision upon  this  point  should  not  take  place 
until  the  question  arises  and  the  parties  then 
interested  are  heard,  and  at  this  time  would 
be  premature. 

(83  N.  J.  Eq.  361) 

TANTUM  v.  CAMPBELL  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  28, 
1914.) 

(8yllalu»  iy  the  Court.) 

1.  WiLM  (I  634»)  —  CoNBTBUCTioN  —  Estate 
Bequeathed. 

J.  M.  devised  certain  land  to  C.  O.  for 
life,  and  after  her  death  to  the  lawful  issue  of 
her  body  begotten,  her  surviving,  in  equal  shares 
a*  tenants  in  common  in  fee  simple ;  but  in 
oase  she  should  die  without  such  lawful  issue 
(urviving,  then  to  M.  and  P.  as  tenants  in  com- 
mon, or  to  the  survivor  of  them.  Held,  C.  C. 
took  an  estate  for  life,  with  a  contingent  re- 
mainder to  her  issue  in  ease  at  the  time  of  her 


death  or  to  M.  and  P.  or  the  survivor  of  them 
for  want  of  such  issue  alive  at  the  determina- 
tion of  the  particular  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  148S-1510;  Dec  Dig.  S  634,*] 

2.  Wills  (|  608*)— Rum  in  Sheixet'b  Case 
•  — ^Application — Remaindebs. 

The  remainder  is  contingent  as  to  the  per- 
son or  persons  who  shall  take  at  the  death  of 
the  life  tenant;  and  therefore  the  rule  in  Shel- 
ley's Case,  which  is  a  rule  of  law,  and  not  of 
construction,  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  137^-1378;    Dec.  Dig.  i  608.*] 

3.  EoTJiTT  (S  264*)— Pleading — DEMtrBBEB. 

C.  C.,  the  life  tenant,  and  her  surviving 
children,  executed  two  mortgages  upon  the  de- 
vised premises.  M.  M.  S.,  one  of  the  children, 
died  leaving  a  child,  L.  B.  S.  On  foreclosure 
of  the  two  mortsages  mentioned  (with  a  prior- 
one  not  here  in  dispute)  L.  B.  S.,  who  was  made 
a  defendant,  moved  to  strike  out  of  the  bill  the 
prayer  that  she  may  be  decreed  to  pay  the  com- 
plainant's mortgages  or  be  foreclosed  of  her 
eguity  of  redemption  in  the  mortgaged  premises. 
Held,  further,  the  motion  is  tantamount  to  a 
demurrer,  and  a  demurrer  will  lie  to  the  prayer 
of  a  bill  m  chancery. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  IS  536-540 ;   Dec  Dig.  {  264.*] 

4.  Rekaikdebs  (I  14*)  —  Wills  rt  498*)  — 

MOBTOAOE     BY     REMATNDEBUAN— CONSTRUC- 
TION—"ISSUE  OF  One's  Body"— Motion  to 

Stbike. 

That  part  of  the  prayer  of  the  bill  in  this 
cause  to  which  objection  is  made  must  be  struck 
out,  because :  As  L.  B.  S.'s  mother  had  only  a 
coTitinecnt  remainder,  fwith  others')  at  her  death, 
which  became  extinguished,  as  to  her  (mother's) 
interest,  by  the  happening  of  that  event,  she 
(Id.  B.  S.)  Inherited  nothing  from  her  mother; 
and,  as  her  great-grandfather  by  bis  will  cre- 
ated that  remainder,  which  has  as  yet  become  a. 
vested  remainder  in  nobody,  she  has  not  taken 
as  a  purchaser  from  him,  although  she  may, 
and  will,  yet  do  so,  if  she  survives  her  grand- 
mother, the  life  tenant,  because  she  is  one  of  the 
issue  of  her  grandmother's  body  begotten,  ac- 
cording to  the  legal  meaning  of  that  term, 
which  comprehends  issue  ad  infinitum,  and  not 
that  of  the  body  of  an  immediate  ancestor  only. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  I  10 :  Dec  Dig.  {  14  :*  Wills,  Cent 
Dig.  {{  108T-1089;   Dec  Dig.  {  498.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  3782-^792 ;   vol.  8,  p.  7603.] 

6.  Reuaindebs  (I  14*)— PowEB  TO  Convey— 

Contingent  Estates. 

Neither  M.  M.  S.,  daughter  of  the  life  ten- 
ttnt,  nor  any  of  her  (life  tenant's)  other  chil- 
dren, were  empowered  by  section  19  of  the  Con- 
veyancing Act  (2  Comp.  St  1910,  p.  1539),  to- 
dispose  of^  or  in  any  manner  charge,  the  land 
described  u  the  bill ;  they  being  within  the  pro- 
viso that  no  person  shall  be  empowered  to  dis- 
pose of  (mortgage)  any  contingent  estate  where 
the  contingency  is  as  to  the  person  in  whom  the 
estate  may  vest 

[Ed.  Note.— For  other  cases,  see  Bemainders, 
Cent  Dig.  |  10;  Dec  Dig.  f  14.*] 

Bill  by  Margaret  W.  Tantum  against  Cath- 
erine Campbell  and  others  to  foreclose  mort- 
gages. On  motion  to  strike  out  part  of  the 
prayer  ot  the  blU.    Motion  granted. 

William  J.  Backes,  of  Trenton,  for  the  mo- 
tion. Charles  H.  English,  ot  Trenton,  op- 
posed. 
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WALKER,  Cb.  The  bill  la  this  cause  was 
ffled  to  foreclose  three  mortgages,  two  of 
which  are  involved  in  the  pending  motion; 
one  of  the  latter  made  by  Catherine  Camp- 
bell and  her  then  surviving  children  to  James 
D.  Tantum,  guardian,  January  7,  1S98,  and 
the  other  by  Catherine  Campbell  and  her 
then  surviving  children  to  James  D.  Tantum, 
gnardlan,  November  1,  1899.  All  three  mort- 
gages became  the  property  of  the  complain- 
ant by  virtue  of  several  assignments.  The 
title  to  the  mortgaged  premises  was  In  James 
McGulre  at  the  time  of  his  death,  and  passed 
from  him  by  devise. 

[1]  So  much  of  bis  will  as  is  pertinent  to 
the  present  inquiry  provides  as  follows: 

"I  do  give  and  bequeath  the  said  lot  of 
land  and  the  dwelling  to  be  erected  thereon, 
when  the  same  is  completed,  to  my  daughter, 
Catherine,  for  and  during  the  term  of  her  nat- 
ural life,  to  her  sole  use  and  benefit,  entirely 
free  of  any  charge  or  control  whatever  of  any 
hashand  she  now  has  or  hereafter  may  have; 
and  after  the  decease  of  my  said  daughter  Cath- 
erine, I  give  and  devise  the  said  .ot  of  land  and 
dwelling  to  the  lawful  issue  of  her  body  be- 
gotten, her  surviving,  to  hold  in  equal  shares 
as  tenants  in  common  in  fee  simple.  *  *  * 
It  is  my  will  in  case  my  said  daughter,  Cath- 
erine, shall  die  without  lawful  issue  of  her 
body  begotten,  her  surviving,  and  I  do  in  such 
event  give  and  devise  the  said  lot  of  land  and 
dwelling  to  my  daughter  Mary  and  my  son 
Phelix  m  equal  shares  as  tenants  in  common,  or 
to  the  survivor  of  them  at  the  time  of  the  de- 
cease of  my  said  daughter  Catherine  without 
aanriving  issue  as  aforesaid,  to  hold  respective- 
Ij  as  follows,"  etc. 

There  Is  no  doubt  but  that  Catherine 
Campbell,  daughter  of  the  testator,  has  but 
a  life  estate  in  the  premises ;  and  the  ques- 
tion pressing  for  solution  is:  Did  the  estate 
devised  to  her  for  life  become  a  vested  es- 
tate hi  remainder  in  her  issue  in  esse  at  the 
time  the  devise  took  effect — that  Is,  upon 
the  death  of  the  devisor — or  was  the  remain- 
der to  her  Issue  a  contingent  one? 

It  Is  to  be  observed  that.  If  all  of  Cath- 
erine's Issue  be  dead  at  the  time  of  her  de- 
cease, then  the  land  in  question  will  go  to 
the  testator's  daughter  Mary  and  bis  son 
Phelix,  or  to  the  survivor  of  them. 

[3,4]  One  of  the  mortgagors  in  the  last 
two  mortgages  above  mentioned  was  Mary  M. 
Sweeney,  a  daughter  of  Catherine  Campbell, 
the  life  tenant  Mrs.  Sweeney  has  since 
died  leaving  a  daughter,  Lida  B.  Sweeney, 
one  of  the  defendants,  her  surviving.  Mo- 
tion is  made  on  behalf  of  Lida — 

^to  strike  out  so  much  of  the  bQl  of  complaint 
in  the  above-entitled  cause  as  prays  that  this 
defendant,  Lida  B.  Sweeney,  may  be  decreed 
to  pay  to  the  said  complainant  the  amount  due 
to  her  on  the  bonds  and  mortKages  secondly 
and  thirdly  set  out  in  the  said  bill  of  complaint, 
and  in  default  thereof  that  this  defendant  may 
be  foreclosed  of  and  from  all  equity  of  redemp- 
tion or  claim  of,  in,  and  to  the  said  mortgaged 
premises,  and  that  the  same  be  sold  to  satisfy 
the  amount  due  on  the  bonds  and  mortgafres 
aforesaid,  for  the  following  reasons:  First. 
Because  this  defendant  did  not,  nor  did  any  per- 
son through  whom  she  claims  an  interest  in  the 
said  lands  create  the  debt  or  any  part  there- 
of nor  did  she,  or  any  person  through  whom 


she  claims  an  interest  in  the  said  lands,  execute 
or  deliver  any  of  the  bonds  and  mortgages 
aforesaid.  Second.  Because  neither  the  mother 
of  this  defendant  nor  any  of  the  other  children 
of  Catherine  Campbell  were  empowered  to  dis- 
pose of,  or  in  any  manner  charge,  the  lands 
described  in  the  bill  of  complaint,  by  the  act 
entitled  'An  act  to  authorize  the  transfer  of 
estates  in  expectancy'  (Gen.  Stat  p.  881,  $  138); 
the  estate  being  an  estate  -  in  expectancy  or  a 
contingent  estate,  where  the  contingency  is  as 
to  the  person  or  persons  in  whom  the  state  may 
vest." 

This  motion  is  made  under  rule  213,  and 
is,  in  effect,  a  demurrer  to  the  bill,  and  af- 
fords a  proper  opportunity  to  deliberately 
determine  the  merits.  Blgelow  v.  Old  Do- 
minion Copper  Co.,  74  N.  J.  Eq.  (4  Buch.) 
457,  461,  462,  71  AtL  163.  The  motion  is 
confined  to  a  portion  of  the  prayer  of  the 
bill,  and  it  appears  that  u  demurrer,  and 
consequently  a  motion  such  as  this,  will  lie 
to  relief  prayed  in  a  bill  in  chancery.  Dan. 
Ch.  PL  &  Pr.  •647.  That  the  general  demur- 
rer In  Hoppock's  Ex'rs  v.  United,  etc.,  R. 
R.  Co., -27  N.  J.  Eq.  (12  C.  E.  Green)  286, 
was  considered  as  affecting  the  prayer  of  ths 
bill  is  apparent  from  the  language  of  Chan- 
cellor Runyon  at  the  end  of  his  opinion  on 
page  292,  and  also  from  the  observation  of 
Mr  Justice  Reed,  speaking  for  the  Court  of 
Errors  and  Appeals,  in  the  same  case,  sub 
nom.  United,  etc.,  R.  R.  Co.  v.  Uoppock,  28 
N.  J.  Eq.  (1  Stew.)  261,  at  page  263. 

The  defendant  Lida  B.  Sweeney  contends 
that  her  contingent  estate  is  not  charged 
with  the  incumbrances  which  her  mother 
assumed  to  create.  She  claims  that  she  will 
take  Immediately  from  her  grandfather  as 
a  purchaser,  and  not  immediately  from  her 
mother  as  an  heir,  upon  the  death  of  her 
grandmother,  the  life  tenant,  and  therefore 
her  contingent  estate,  should  it  ripen  into  a 
vested  remainder  by  her  outliving  her  grand- 
mother, will  not  be  charged.  These  conten- 
tions I  am  bound  to  support  as  well  founded 
in  law. 

As  Llda's  mother  had  only  a  contingent  re- 
mainder (with  others)  at  her  death,  which 
became  extinguished,  as  to  her  (mother's)  in- 
terest, by  the  happening  of  that  event,  she 
inherited  nothing  from  her  mother,  and  as 
her  grandfather  by  his  will  created  that  re- 
mainder, which  has  as  yet  vested  in  nobody, 
she  has  not  taken  as  a  purchaser  from  hini, 
although  she  may,  and  will,  yet  do  so,  if 
she  survives  her  grandmother,  the  life  ten- 
ant, because  she  is  one  of  the  issue  of  her 
grandmother's  body  begotten,  according  to 
the  legal  meaning  of  that  term. 

I  say  that  she  (Lida  B.  Sweeney)  will 
have  a  vested  interest  in  the  land  if  she 
survives  her  grandmother,  the  life  tenant; 
and  that  is  because  the  term  "Issue  of  one's 
body"  means  issue  ad  infinitum,  and  not  that 
of  the  body  of  an  immediate  ancestor  only. 

In  the  treatise  on  estates  tall  In  16  C<yc. 
it  is  laid  down,  at  page  60S: 

"Estates  tail  are  estates  of  inheritance, 
which,  instead  of  descending  to  heirs  generally, 
go  to  the  heirs  of  the  donee's  body,  which  means 
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Us  lawful  issae,  bis  diildien,  and  throagh 
them  to  hia  graiulcbUdreii  in  a  direct  line,  so 
long  as  hia  poaterity  endures  in  a  regular  order 
and  coarse  of  descent." 
And  Bla<4utone  obserres  (2  BL  Com.  118): 
"Tail  general  is  where  lands  and  tenements 
are  given  to  one,  and  the  heirs  of  bis  body  be- 

gotten;  which  is  called  tail  general  because, 
ow  often  soever  such  donee  in  tail  be  married, 
hia  issae  in  general  by  all  and  every  such  mar- 
riage is,  in  successive  order,  capable  of  inherit- 
ing the  estate  tail." 

As  was  said  by  Vice  Chancellor  Learning 
In  Coyle  t.  Coyle,  73  N.  J.  £q.  &  Buch.)  B28, 
68  Aa  224: 

"The  word  Issae,'  in  its  ordinary  legal  mean- 
ing,  embraces  grandchildren  and  remoter  de- 
scendants, as  well  as  children.  When  used  in  a 
wHl  a  more  restricted  meaning  may  be  attribut- 
ed to  it,  if  from  the'  terms  of  the  testamentary 
disposition  it  clearly  appears  that  the  testator 
used  the  word  in  a  particular  meaning  leas 
general  than  the  ordinary  meaning." 

See,  also,  the  remarks  of  Chancellor  Magie 
In  IngUs  T.  McCook,  68  N.  J.  Eq.  (2  Robb.) 
27,  39,  69  Atl.  630. 

In  the  case  at  bar  I  can  find  no  language 
Indicating  an  intention  on  the  part  of  the 
testator  to  limit  the  contingent  remainder  in 
the  estate  devised  to  the  children  only  of 
Catherine  Campbell;  and,  no  snch  intention 
bdng  discoverable  in  the  testament,  the  word 
"issue"  must  be  given  its  usual  significance, 
and  be  held  to  Include  all  of  the  descendants 
of  Catherine  Campbell.  And,  as  the  limita- 
tion over  is .  to  Catherine's  lawful  Issue  In 
equal  shares,  all  of  her  descendants,  at  her 
death,  will  take  per  capita,  and  not  per 
stirpes. 

The  deylse  in  the  case  at  bar  is  very  like 
that  In  Teets  r.  Welse,  47  N.  J.  Law  (18 
Vroom)  154,  in  which  It  was  held  by  the 
Court  of  Errors  and  Appeals: 

"Under  a  devise  of  lands  to  A.  for  her  life. 
and  at  her  death  to  her  children  who  may  t>e 
living  at  the  time  of  her  decease,  no  estate 
vests  in  a  child  who  dies  before  A." 

And  Mr.  Justice  Parker,  who  wrote  the 
opinion  for  that  court,  quoting  from  Van 
Tllburgh  V.  Hollinshead,  14  N.  J,  Bq.  (1  Mc- 
Cart)  32,  remarked  (47  N.  J.  Law,  at  page 
166): 

"Chancellor  Green  said  that,  when  the  limi- 
tation over  of  the  estate  upon  the  death  of  a 
devisee  is  to  the  surviving  children  of  such 
devisee,  a  contingent  estate  is  created,  and.  if 
a  child  should  die  before  the  devisee  for  life, 
the  estate  passes  to  the  survivors.  Perhaps  the 
principle  Is  more  clearly  stated  in  the  syllabus 
to  that  case,  prepared  by  the  Chancellor,  viz.: 
•The  rule  is  that  where  an  interest  is  given  to 
one  for  life,  and  after  his  death  to  his  surviving 
children,  they  only  can  take  who  are  alive  at 
the  time  the  distribution  takes  place,  and  the 
estate  is  therefore  contineent'  " 

The  doctrine  in  Van  Tllburgh  ▼.  Hollins- 
head was  expressly  approved  and  applied 
by  CJhancellor  McGlU  In  Button  v.  Pugh,  45 
N.  J.  Eq.  (18  Stew.)  426,  18  Atl.  207.  And  he 
was  affirmed  by  the  Court  of  Errors  and  Ap- 
peals. S.  C.  sub  nom.  Jones  t.  Jones,  46  N. 
J.  Eq.  (1  Dick.)  564,  21  Atl.  950. 

Catherine  Campbell,  the  life  tenant,  is  stUl 
llTing,  and  Mary  M.  Sweeney,  her  daughter, 


one  of  the  makers  of  the  mortgages  In  ques- 
tion. Is  dead.  The  devise  was  to  Catherine 
for  life,  and  after  her  death  to  the  lawful 
Issue  of  her  body  begotten,  her  surviving, 
but,  should  she  (Catherine)  die  without  law- 
ful issue  her  surviving,  then  over  to  testa- 
tor's daughter  Mary  and  son  Pheliz  in  equal 
shares,  or  to  the  survivor  of  them. 

It  is  plainly  apparent  that  the  remainder 
to  the  issue  of  Catherine  Campbell  was  con- 
tingent as  to  the  i>erson8  who  should  take. 
I  cannot  find  any  Intent  In  the  will  to  vest 
In  the  children  of  the  devisee  for  life  an  in- 
defeasible estate;  therefore  no  estate  in  the 
land  described  in  the  bill  vested  In  the  de- 
fendant Llda  B.  Sweeney  upon  her  mother's 
death. 

[2]  The  complainant  Insists  that  the  rule 
in  Shelley's  Case  applies,  and  that  Catherine 
Campbell  took  a  fee  simple  or  a  fee  tall  un- 
der the  will  of  her  father;  that,  if  section 
10  of  the  statute  of  descent  (2  Comp.  St  1910, 
p.  1921),  is  applicable,  the  estate  vested  In 
Catherine  Campbell,  the  devisee  for  life,  and 
in  her  children  equally,  to  be  divided  between 
them  as  tenants  in  common  In  fee,  after  her 
death ;  and  If  section  11  of  the  statute  Is  ap- 
plicable, the  estate  devised  being  such  as 
would  hare  been  an  estate  In  fee  tall,  Cath- 
erine has  A  vested  estate  for  life,  and  her 
children  took  a  vested  estate  in  remainder 
as  tenants  in  common  in  fee. 

But  the  rule  in  Shelley's  Case  does  not  ap- 
ply. As  was  said  by  Mr.  Justice  Depue, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, in  MartUng  v.  Martllng,  65  N.  J.  Eq. 
(10  Dick.)  771,  at  page  782,  39  AtL  203,  at 
page  206: 

"The  role  in  Shelley's  Case  is  a  rule  of  pos- 
itive law,  and  not  of  constructicm.  Where,  up- 
on the  construction .  of  a  grant  or  devise,  the 
rule  is  found  to  be  applicable,  it  cannot  be  con- 
trolled by  any  expression  of  a  contrary  intent. 
In  such  cases  the  devolution  of  the  estate  is  ir- 
resistibly fixed.  But  whenever  the  word  'heirs' 
is  used  in  a  conveyance  or  devise,  and  the  rule 
in  Shelley's  Case  is  invoked,  a  preliminary 
question  arises  whether  the  word  'heirs'  haJs 
been  used  in  such  a  sense  as  will  make  the 
rule  in  Shelley's  Case  applicable." 

And  as  was  said  by  me,  when  Vice  CJhan- 
cellor, in  Robeson  v.  Duncan,  74  N.  J.  Bq. 
(4  Buch.)  746,  at  page  749,  70  AtL  685,  at 
page  687: 

"Whether  or  not  the  rule  in  Shelley's  Case 
applies  depends  upon  the  construction  of  the 
grant  or  devise  under  consideration.  Martling 
V.  MartUng,  56  N.  J.  Eq.  (10  Dick.)  771,  782. 
In  my  opinion,  the  estate  with  which  we  are 
here  dealing  is  one  in  which  the  limitation  over 
is  by  way  of  contingent  remainder,  and  there- 
fore the  rule  in  Shelley's  Case  does  not  apply." 

The  devise  under  consideration  having  cre- 
ated an  estate  for  life  in  Catherine  Camp- 
bell, with  remainder  to  her  issue  surviving 
at  her  death,  and,  for  want  of  any  such  sur- 
vivor, then  over  to  third  persons,  etc.,  the 
contingency  being  as  to  the  person  or  per- 
sons who  shall  take  at  the  death  of  Cath- 
erine, who  is  still  alive,  there  is  no  room  for 
the  operation  of  the  rule  in  Shelley's  C^aae. 
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[U  The  act  of  March  14, 1851,  now  section 
19  of  "An  act  respecting  conveyances  (Revi- 
sion of  1898)"  (2  Ck>mp.  Stat  p.  1539),  does 
not  come  In  aid  of  the  complainant's  case. 
THoit  act  provides  that  any  i>erson  may  con- 
vey by  any  deed  (and  a  mortgage  falls  with- 
in the  description)  any  contingent  Interest 
or  other  future  estate  In  expectancy  In  any 
lands,  although  the  contingency  on  which 
such  estate  Is  to  vest  may  not  have  happen- 
ed, and  that  every  person  to  whom  any  snch 
estate  shall  have  been  conveyed,  his  heirs 
and  assigns,  shall,  on  the  happening  of  any 
sQCh  contingency,  be  entitled  to  stand  In 
tbe  place  of  the  person  by  whom  the  same 
shall  have  been  conveyed;  provided,  that 
no  person  shall  be  empowered  to  dispose 
of  any  contingent  estate  or  expectancy, 
where  the  contingency  Is  as  to  the  person 
in  whom,  or  In  whose  heirs,  the  same  may 
Test  As  already  remarked,  the  contingency 
in  this  case  was  as  to  the  person.  There 
never  was  a  vesting  In  fee  In  Mary  M.  Swee- 
ney, daughter  of  Catherine  Campbell,  the  life 
tenant,  as  she  (Mrs.  Sweeney)  died  In  her 
mother's  lifetime.  Her  contingent  estate 
was  always  within  the  proviso  of  the  act 
of  1851.  See  Cantlne  ▼.  Brown,  46  N.  J. 
Uw  (17  Vroom)  5!)9. 

The  result  reached  Is  that  that  part  of  the 
prayer  of  the  bill  to  which  objection  Is 
made  must  be  struck  oat,  with  costs. 

«  N.  J.  Sq.  484) 

ADRAIN  et  al.  v.  KOCH  et  aL 

((^nrt  of  Chancery  of  New  Jersey.    June  6, 
1914.) 

1.  Wilis     (I     439*)— CONSTBTTCnoN— Generai. 

RuiBs— Intkntion  of  Tebtatob. 
Where  the  language  of  a  will  can  be  read 
'n  its  ordinary  and  natural  sense,  no  construc- 
tion ia  necessary,  but,  where  it  cannot  be  so 
read,  it  must  be  interpreted  as  a  whole  to  malce 
it  ipealt,  and  speak  Intelligibly,  the  intention  of 
the  testator. 

{Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  952,  956,  957:   Dec.  Dig.  f  439.*i 


2.  Wills  (8  497*)  ■ 
ABT  Claubs— Ch 


-  COWSTRUCTION  —  RESIDU- 

:}HiLDBEN— Adopted  Child. 
Testator,  who  left  him  surviving  a  widow, 
two  daughters,  their  children,  and  the  children 
of  a  deceased  son,  including  a  daughter  of  one 
of  testator's  daughters,  wno  had  neen  legally 
adopted  by  testator  as  a  child,  her  son  by  her 
fint  husband,  and  an  infant  son  by  her  second 
muriage  bequeathed  the  income  of  the  resid- 
nary  estate  to  his  widow  for  life,  and  after 
lier  death  gave  the  residue  in  trust  to  execu- 
tors to  pay  over  the  income  thereof  unto  "my 
children  living  at  the  death  of  my  said  wife, 
and  the  issue  of  any  deceased  child  who  mig^t 
bare  died  leaving  issue  her  surviving,  per  stir- 
pes and  not  per  capita,  until  his  youngest 
jtrandchild  living  at  testator's  death  reached 
21  years  or  died^  and  then  the  residue  over  to 
his  children,  living  at  the  death  of  his  wife, 
and  to  the  Issne  of  any  deceased  child  leaving 
issue  surviving,  and  gave  each  of  his  children  a 
l^acy  of  $12,000,  and  the  income  of  a  trust 
fimd  of  $160,000  for  life,  with  remainders  to 
their  issue  and  cross-remainders,  if  there  should 
be  no  issue,  and  bequeathed  the  income  of 
150,000  for  life  to  the  adopted  child  referred 
to  as  "granddaughter,"  with  remainder  to  her 


chOd  by  her  flrst  marrUge.  Beld,  that  the 
adopted  daughter  did  not  take  under  the  resid-  ' 
uary  ctanse  as  one  of  the  ctiildren  of  the  tes- 
tator living  at  the  death  of  bis  wife,  as  he  evi- 
dently did  not  mean  that  she  should  take  one- 
fourth  of  his  residuary  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1080-1086;  Dec.  Dig.  |  497.*] 

8.  WnXB    (I    783*)— CONBTBOCTION  — Emidu- 

▲BT  Clause— I NTEBE8T. 

Under' a  will  providing  for  the  support, 
maintenance,  and  education  of  testator's  grand- 
children, they  would  be  entitled  to  the  inter- 
est and  income  of  the  money  set  apart  for  them 
from  the  date  of  the  testator's  death. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  il  181^-1846;    Dec.  Dig.  i  733.*] 

4.  Tbusts  (i  182*)— Pbovision  poe  Infant- 
Administration  or  Funds. 

Under  a  will  giving  the  widow  the  income 
from  a  residuary  estate  for  life  and,  on  her 
death,  the  residue  to  executors  in  trust  for 
investment  and  to  pay  the  income  over  to  chil- 
dren and  grandchildren  until  the  youngest 
grandchild  reached  the  age  of  21,  the  income 
set  apart  for  ndnor  grandchildren  was  intended 
to  be  left  in  the  hands  of  the  trustees,  though 
the  custody  of  such  grandchildren  mlRht  be  in, 
and  the  expenditures  for  their  benefit  might  be 
actually  made,  by  their  guardians,  respectively. 
[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  |  236;  Dec.  Dig.  {  182.*] 
6.  Tbustb  (J  271%*)— MiNOB  Devisees— Bx- 

PXNDITUBB    or    INCOMB-:-lN8TRUOnONS. 

Where  a  will  did  not  indicate  how  much  of 
the  income  from  a  residuary  fund  in  trust  for 
minor  grandchildren  ought  to  be  expended  an- 
nually for  their  benefit,  reference  would  be 
made  to  a  master  to  inquire  what  amount  should 
be  periodically  transferred  by  the  trustees  to 
the  general  guardians  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Trusts,  C!ent 
Dig.  I  882;   Dec.  Dig.  |  271%.*] 

6.  Tbusts  (S  280*)—CoN8TBUcTiON— Payment 
FBOU  Income  —  Maintenance  o»  Infant 
Childben. 

The  amount  to  he  paid  from  the  income  of 
a  trust  fund  for  the  maintenance,  support  and 
education  of  minor  devisees  should  be  limited 
to  the  actual  necessities  of  the  situation,  and, 
if  there  is  any  snrplus,  it  should  be  accumulat- 
ed by  the  trustees  for  their  benefit  until  they 
arrive  at  the  age  when  they  can  control  their 
own  funds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  400;    Dec.  Dig.  i  280.*] 

BUI  by  Joinle  R.  Adraln  and  otliers,  ezec- 
ntora  under  the  will  of  William  Rowland, 
deceased,  against  Jean  Livingston  Koch  and 
others,  for  construction  of  the  will.  Will 
construed. 

John  R.  Hardin,  of  Newark,  for  complain- 
ant Hugh  K.  Gaston,  of  Somervllle,  for  Jen- 
nie R.  Rowland,  guardian.  iSdward  M.  Oo- 
lle,  of  Newark,  Alan  H.  Strong,  of  New 
Brunswick,  and  E.  J.  Myers,  of  New  York 
City  (Myers  &  Goldsmith,  of  New  York  City, 
of  counsel),  for  Jean  Livingston  Koch.  Kln- 
sey  Twining  and  R.  V.  LIndabnry,  both  of 
Newark,  for  Mrs.  Grace  R.  Rlva.  Frank  P. 
McDermott,  of  Jersey  City,  guardian  ad 
litem  of  the  Blva  children. 

HOWELL,  V.  0.  This  Is  a  bill  for  the  con- 
struction of  the  will  of  William  Rowland, 
late  of  Somerset  county,  who  died  on  July 
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SO,  191i;  leftTing  a  will  bearing  date  Decem- 
ber 7,  1910,  wlilch  was  admitted  to  probate, 
and  on  wtilch  letters  testamentary  were  Is- 
sued to  the  complainants,  as  executors  and 
trustees. 

Mr.  Rowland  left  Mm  surviving  bis  widow, 
Jane,  bis  two  children  Mrs.  Adrain  and  Mrs. 
Riva,  and  his  grandchildren  William,  Charles 
and  John,  sons  of  the  testator's  deceased 
eon  William,  the  twx>  children  of  his  daughter 
Mrs.  Riva,  and  the  two  children  of  his  daugh- 
ter Mrs.  Adrain ;  the  Adrain  children  being 
Robert  Adrain,  Jr.,  and  Jean  Livingston 
Koch.  There  were  also  living  at  the  time  of 
the  testator's  death  William  Dorman,  who 
was  the  son  of  Jean  Livingston  Koch  by  her 
first  hnsband,  also  her  present  husband,  and 
an  infant  son  of  her  second  marriage.  These 
parties  were  also  all  in  esse  at  the  time  of 
the  execution  of  the  will  in  question.  The 
widow  died  in  1911. 

In  the  early  part  of  1884  proceedings  were 
taken  by  the  testator  and  his  wife  for  the 
adoption  by  them  of  Jean  Livingston  Koch, 
their  granddaughter.  These  proceedings  re- 
sulted in  a  decree  made  by  the  orphans' 
court  of  Somerset  county  on  June  27,  1884, 
whereby  the  adoption  by  Mr.  and  Mrs.  Row- 
land of  their  grandchild  as  their  child  was 
accomplished.  I  may  say  at  this  point  that 
some  question  was  made  at  the  hearing  as  to 
the  legality  of  these  proceedings.  There  is 
no  allegation  of  their  Invalidity  In  any  of 
the  pleadings;  I  have  examined  them  with 
considerable  care  and  find,  as  a  matter  of 
law,  that  they  are  regular  in  form  and  In  ac- 
cordance with  the  statute,  and  that  they 
therefore  cannot  be  attacked  collaterally. 
Tbe  results  of  these  proceedings  was  embod- 
ied in  a  decree  which  seems  to  satisfy  ail  the 
requirements  of  the  statute  and  to  put  the 
validity  of  the  adoption  beyond  question. 

The  widow  of  the  testator  was,  by  the 
terms  of  the  will,  entitled  to  the  income  from 
the~residuary  estate  for  the  term  of  her  nat- 
ural life.  Upon  the  falling  in  of  her  life 
estate,  the  income  of  the  residue  became 
divisible  Hie  trustees,  being  in  doubt  as  to 
the  proper  construction  of  the  residuary 
clause  <rf  the  will,  now  lay  the  same  before 
the  court  and  seek  its  direction  as  to  the 
manner  tn  which  the  distribution  shall  be 
made. 

The  residuary  clause  of  the  will  provides 
that,  upon  the  death  of  the  widow,  the  resi- 
due shall  go  to  the  executors  upon  the  trust — 
"to  invest  the  same  and  keep  the  same  invested 
and  pay  over  the  semiannual  income  thereof  un- 
to my  children  living  at  the  death  of  my  said 
wife,  and  the  lawful  issue  of  any  deceased  child 
of  mine  who  may  have  died  in  her  lifetime  leav- 
ing lawful  issue  her  surviving  per  stirpes  and 
not  per  capita,  until  such  time  as  my  youngest 
grand  child  living  at  the  time  of  my  death  shall 
attain  the  age  of  twenty-one  years,  or  until  the 
death  of  my  said  youngest  grand  child,  upon 
my  said  youngest  grand  child  living  at  the  time 
of  my  death  attaining  the  age  of  twenty-one 
years,  or  in  the  event  of  the  death  of  my  said 
youngest  grand  child  before  he  or  she  attains  the 
age  of  twenty-one  years,  then  and  in  that  event 


I  give,  devise  and  bequeath  my  said  residaary 
estate,  or  so  rauoh  thereof  as  shall  then  remain, 
unto  my  children  living  at  the  death  of  my 
said  wife,  and  the  lawful  issue  of  any  deceased 
child  of  mine  who  may  have  died  in  her  life 
time  leaving  lawful  issue  her  surviving  per 
stirpes  and  not  per  capita." 

Under  this  clause  two  questions  arise: 
First,  whether  Jean  Ldvingston  Koch,  the 
adopted  child  of  the  testator,  takes  a  share 
in  the  residuary  fund  as  one  of  "my  children 
living  at  the  death  of  my  said  wife"  by  vir- 
tue of  the  decree  of  adoption;  and,  second, 
whether  the  trustees  are  to  administer  the 
income  accruing  to  the  minor  grandchildren 
of  the  testator  in  pursuance  of  the  terms  of 
the  will,  or  whether  such  administration  de- 
volves upon  their  general  guardian,  and  like- 
wise whether  interest  runs  on  the  legacies  to 
the  grandchildren  from  the  date  of  the  testa- 
tor's death. 

[1]  The  remarks  of  Lord  Halsbury  in  the 
House  of  Lords  in  the  case  of  Inderwiek  v. 
TatcheU  (1903)  A.  C.  120,  72  L.  J.  Ch.  393, 
apply  with  peculiar  force  to  this  case.  He 
said: 

"I  confess  I  approach  the  interpretation  of  a 
will  with  the  greatest  possible  hesitation  as  to 
adopting  any  supposed  fixed  rule  for  its  con- 
struction. If  I  can  read  the  language  of  the 
instrument  in  its  ordinary  and  naturcu  sense,  I 
do  not  want  any  rule  of  construction,  and,  it  I 
cannot,  then  I  think  one  must  read  the  whole 
instrument  as  well  as  one  can,  and  conclude 
what  really  its  eSect  is  intended  to  be  by  look- 
ing at  the  instrument  as  a  whole.  By  the  hy- 
pothesis it  does  not  speak  for  itself,  but  yon 
must  arrive  at  some  interpretation  which  will 
make  it  speak  and  make  it  speak  intelligibly, 
and  go  so  far  with  the  contention  of  the  appel- 
lant here  •  •  •  that,  if  the  testator  had  con- 
templated the  particular  event  that  has  hap- 
pened in  this  case,  he  would  have  provided  for 
it;  but  with  that  single  observation  I  am  not 
at  liberty,  because  an  event  has  happened  which 
I  think  has  not  been  provided  for  to  conjecture 
what  the  testator  would  have  provided  if  he  had 
thought  of  it  beforehand.  I  am  not  at  liberty 
to  disregard  the  application  of  the  ordinary  rule 
of  construction  of  every  document,  namely,  that 
you  must  look  at  the  whole  document,  and,  if 
you  can,  you  must  read  the  words  according  to 
their  natural  and  reasonable  meaning." 

A  comparison  of  particular  clauses  of  thia 
will  leads  only  to  confusion.  Its  construc- 
tion requires  a  broad  general  view  and  a 
careful  reading  of  the  whole  Instrument  In 
order  to  determine  the  meaning  of  the  partic- 
ular clauses.  The  general  scheme  of  the 
whole  instrument  must  be  examined  and  its 
meaning  determined  therefrom  and  thereby. 

[2]  The  general  plan  of  the  will,  so  far  as 
relates  to  descendants  of  the  testator,  ap- 
pears to  consider  them  In  two  classes  deter- 
mined by  their  nearness  in  blood  to  himself. 
Manifestly  these  classes  are  "children"  and 
"grandchildren,"  using  the  words  in  their 
natural  sense  and  not  in  the  artificial  sense 
that  comes  from  the  decree  of  adoption  above 
referred  to.  In  the  first  of  these  classes  be 
puts  his  two  natural  daughters,  Mrs.  Adrain 
and  Mrs.  Riva.  To  those  who  belong  In  this 
class  he  gives :  rirst,  a  money  legacy  of  $12,- 
000 ;  second,  he  provides  for  each  of  them  a 
trust  fund  of  $160,000,  giving  the  income  at 
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the  fund  to  -them  for  life,  with  remainders  to 
theli  Issue,  and  cross-remainders  If  there 
should  be  no  Issue.  It  is  slgnlflcant  that,  if 
the  testator,  at  the  time  of  the  execution  of 
his  will,  had  In  mind  the  artificial  relation 
which  had  been  created  between  him  and  his 
granddaughter  Jean  Livingston  Koch,  he  did 
not  make  the  same  provision  for  her  that  he 
had  made  for  his  two  natural  children,  and 
at  once  the  question  arises  whether  the  tes- 
tator intended  that  his  adopted  daughter 
sbonld  belong  to  the  class  known  as  his 
"children,"  or  whether  be  intended  that  she 
should  take  her  natural  place  in-  the  next 
class.  The  will  seems  to  answer  that  ques- 
tion. The  second  class  of  beneficiaries  in- 
cludes the  seven  grandchildren,  Mrs.  Adrain's 
two  children,  Bobert  Adrain,  Jr.,  and  Jean  U 
Koch;  William  R.  Rowland's  three  children, 
William,  Charles,  and  John;  and  the  two 
Blva  children — for  each  of  whom  he  made 
substantially  the  same  provision.  The  vari- 
ations relate  only  to  the  Adrain  family. 
Robert  Adrain's  devise  is  absolute.  Jean  Liv- 
ingston Koch's  bequest  Is  for  life,  with  re- 
mainder to  the  child  of  her  first  marriage. 
To  his  other  grandchildren,  viz.,  the  children 
of  William  R.  Rowland  and  of  Mrs.  Rlva,  he 
makes  bequests  payable  when  they  shall  ar- 
rive at  the  age  of  30  years,  respectively,  but 
with  the  receipt  of  the  Income  meantime. 
This  is  approximately  equal  treatment  of  the 
class  of  "grandchildren,"  and  it  seems  to  me 
to  exclude  the  idea  that  he  had  in  mind  the 
advancement  of  Mrs.  'Koch  from  the  degree 
of  granddaughter  to  that  of  child.  This  ap- 
pears to  be  the  scheme  of  the  wUl,  and  to 
allow  it  to  be  broken  In  upon  would,  in  m^ 
opinion,  be  violative  of  the  intention  of  the 
testator. 

There  is  in  the  wUI  one  other  reference 
favoring  this  view.  It  is  contained  in  the 
fourteenth  clause,  wherein  he  provides  for 
Mrs.  Koch.  He  there  gives  her  the  income 
of  $50,000,  with  remainder  to  her  son  Wil- 
liam Dorman,  and  in  that  connection  refers 
to  her  twice  as  his  "granddaughter."  In  my 
opinion  that  fact  so  clearly  and  aptly  express- 
ed almost  of  itself  puts  the  question  at  rest 
I  Uilnk  it  Is  quite  apparent  that,  when  the 
testator  gave  instructions  for  the  drafting 
of  ills  will,  he  not  only  forgot  to  Inform  the 
draftsman  of  the  fact  that  he  had  adopted 
his  grandchild,  but  bad  likewise  dropped  it 
entirely  but  temporarily  from  his  memory. 

There  is  another  consideration  which  must 
operate  against  the  claim  of  Mrs.  Koch.  If 
she  is  to  share  in  the  residuary  estate  as  a 
"child,"  she  will  at  once  become  invested  with 
the  title  to  one-fourth  of  the  residuum  in  her 
own  right,  and,  upon  the  death  of  her  mother, 
to  one-half  of  the  trust  fund,  the  interest  <»i 
which  is  payable  to  the  mother  for  her  life,  and 
in  another  contingency,  very  remote  perhaps, 
she  might  get  a  share  in  the  trust  fund  set 
apart  for  Mrs.  Riva.  This,  I  think,  would  be 
a  complete  variation  from  the  scheme  of  the 


will  which  Mr.  Rowland  had  in  mind,  be- 
cause it  would  give  Mrs.  Koch  a  much  larger 
share  in  his  estate  than  would  be  received  by 
any  of  the  others,  and  there  is  notUng  in  the 
win  to  indicate  that  he  meant  her  to  enjoy 
a  larger  share  of  his  bounty  than  the  others. 

The  only  thing  in  the  will  which  militates 
against  this  view  is  found  in  the  provision 
for  disposing  of  the  principal  of  the  trust 
funds  of  $160,000  each  for  the  benefit  of 
Mrs.  Adrain  and  Mrs.  Riva.  After  the  death 
of  Mrs.  Adrain  and  Mrs.  Riva,  respectively, 
the  trustees  are  directed  to  invest  and  keep 
invested  the  said  trust  funds  of  $160,000  and 
pay  over  the  net  semiannual  Income  thereof 
to  her  children  living  at  the  time  of  her  said 
death,  respectively.  It  is  quite  apparent 
that  upon  the  death  of  Mrs.  Adrain,  Mrs. 
Riva  surviving  her,  the  testator's  use  of  the 
word  "children"  would  be  inapt,  because,  as 
it  has  turned  out,  there  could  be  only  one 
child  left  But  I  look  upon  this  rather  as 
a  lapse  of  thought  and  not  as  an  indication 
that  the  testator  meant  to  include  Mrs.  Koch 
as  a  child.  It  will  be  observed  that  the 
same  phrase  is  used  in  the  residuary  clause. 
It  seems  to  have  been  a  form  of  words  used 
by  the  scrivener  rather  than  evidence  of  a  set- 
tled determination  on  the  part  of  the  testa- 
tor to  have  Mrs.  Koch  included  as  one  of  his 
children. 

My  conclusion,  therefore,  is  that  Mrs.  Koch 
does  not  take  under  the  residuary  clause  as 
one  of  the  cliildren  of  the  testator  living  at 
the  death  of  tiis  wife,  and  that  the  testator 
did  not  mean  that  she  should  be  a  recipient 
of  his  bounty  to  the  extent  of  one-fourth  of 
Ills  residuary  estate. 

[8]  It  is  quite  apparent,  from  reading  the 
will,  that  the  testator  meant  that  the  provi- 
sions made  for  his  grand(ihildren  were  made 
for  their  support  maintenance,  and  educa- 
tion, In  which  event  they  are  entitled  to  the 
interest  and  income  of  the  money  set  apart 
for  them  from  the  date  of  the  death  of  the 
testator. 

[4]  There  remains  only  the  question:  Who 
shall  administer  the  income  from  the  funds 
set  apart  for  the  minor  grandchildren? 
There  is  no  direction  In  the  will  al>out  it; 
and,  Inasmuch  as  the  will  is  silent  on  the 
subject  it  would  seem  as  if  the  management 
of  the  fund  had  been  intended  to  be  left  In 
the  hands  of  the  trustees,  while  the  manage- 
ment of  the  minor  children  and  the  expendi- 
tures for  their  t>enefit  should  be  actually 
made  by  their  general  guardians,  respective- 
ly, who  have  also  charge  and  custody  of  their 
persons.  This  would  make  it  necessary  for 
the  trustees  to  transfer  to  the  general  guard- 
ians, respectively,  from  time  to  time,  such 
funds  as  may  be  needed  for  the  support 
maintenance,  and  education  of  these  children. 
The  Income  upon  their  invested  funds  ought 
to  be  from  4  to  5  per  cent.,  producing  an  in- 
come of  from  $2,000  to  $2,500  for  each  one  of 
them. 
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[8]  Inasmnch  as  there  Is  little  or  notblng 
In  the  case  to  indicate  hbw  much  of  this  fund 
ought  to  be  expended  annually  at  the  present 
time  or  In  the  near  future  for  the  benefit  ol 
the  minors,  It  will  be  necessary  to  refer  the 
matter  to  a  master  to  inquire  what  amount 
should  be  periodically  transferred  for  the 
purpose  by  the  trustees  to  the  general  guard- 
ians. Such  an  Inquiry  was  made  in  the  case 
of  McKnight  V.  Walsh,  24  N.  J.  Eq.  498. 

[6]  The  principle  is  in  cases  of  this  class 
that  the  amount  to  be  paid  for  the  mainte- 
nance, support,  and  education  of  the  minors 
should  be  limited  to  the  actual  necessities  of 
the  situation,  and,  if  there  is  any  surplus,  it 
should  be  accumulated  by  the  trustees  for  the 
benefit  of  the  cestui  que  trusts  until  they 
arrive  at  the  age  when  they  may  control 
their  own  funds. 

There  are  some  discrepant  cross-references 
from  one  paragraph  to  another  in  sereral 
places  in  the  wiU;  but,  inasmuch  as  counsel 
hare  agreed  in  relation  thereto,  it  Is  unnec- 
essary that  any  mention  should  be  made 
thereof  at  the  present  time. 

(83  N.  J.  Bq.  8C»)         =•= 

NATIONAL  BISCUIT  CO.  T.  PAOITIO 
COAST  BISCUIT  CO.  et  al. 

(Court  of  Cliancery  of  New  Jersey.     June  4, 
1914.) 

1.  Tbade-Mabks  ANn  Tkade-Naueb  (|  67*) — 
Unfair  Competition— Elements. 

One  may  not  palm  off  his  goods  as  the 
goods  of  a  rival  and  thereby  cheat  the  purchas- 
ing public  and  injure  the  business  of  the  rival. 
[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cient  Dig.  {  78;  Dec.  Dig. 
I  67.*] 

2.  Tbadb-Mabks  and  Tbade-Names  (|  70*) — 
Unfair  Competition— Elements. 

A  manufacturer  of  bakeiy  products,  which 
adopted  as  its  trade-mark  a  seal  known  in  the 
trade  as  "In-er-Seal,"  which  seal  was  placed  on 
each  end  of  paper  cartons  containing  its  prod- 
ucts, and  had  become  an  identifying  mark  of 
its  products,  thereby  acquired  the  right  to  the 
exclusive  use  of  the  seal,  and  a  rival  manufactur- 
er would  be  restrained  from  subsequently  adopt- 
ing a  seal  of  similar  general  appearance,  and 
similarly  placed  on  its  cartons,  so  as  to  mis- 
lead the  purchasing  public. 

[£M.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  i  81;  Dec.  Dig. 
«  70.»] 

8.  Trade-Mabks  and  Tbade-Names  (|  70*)— 
Uhfaib  Competition— Elements. 

A  manufacturer  of  bakery  products,  which 
adopted  the  word  "Uneeda"  displayed  on  paper 
cartons  containing  its  product  and  so  advertised 
its  business  as  to  make  the  name  identify  its 
product,  thereby  acquired  the  exclusive  use  of 
the  word  as  applied  to  its  product,  and  a  rival 
could  not  use  on  its  product  the  word  "Abetta" 
displayed  on  its  cartons,  and  thereby  confuse 
the  purchasing  public. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  |  81 ;   Dec.  Dig.  { 

4.  Trade-Mabkb  and  Tbade-Names  (I  75*) — 
Unfaib  Competition — Elements. 

A  manufacturer  suing  to  restrain  unfair 
competition  need  not  show  intentional  fraud,  or 


that  auT  one  has  been  actually  deceived,  bat 
need  on^  show  that  the  marks,  words,  or  other 
special  arrangement  of  a  rival  manufacturer  are 
such  as  will  likely  mislead  persons  in  the  ordi- 
nary course  of  purchasing  goods  and  inducing 
them  to  suppose  that  they  are  purchasing  the 
article  of  the  manufacturer. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  8  86 ; ,  Dec  Dig.  % 
75.*] 

6.  Tbadb-Mabks  and  Tbade-Names  (i  16*) — 
Untaib  Competition— Elements. 

A  paper  carton  constructed  by  saperimpos- 
ing  on  the  cardboard  carton  blank  a  sheet  of 
waxed  paper  of  the  size  and  shape  of  the  blank, 
so  that,  when  folded,  it  will  form  a  unit  box  ana 
possess  the  capacity  of  preserving  the  contents 
equally  with  hermetically  sealed  tin  boxes,  and 
bundle  packages,  may  not  be  exclusively  appro- 
priated by  a  manufacturer  as  devised  to  mark 
and  indicate  its  product,  but  a  rival  manufac- 
turer may  use  similar  cartons  and  bundle  pack- ' 
ages  without  being  guilty  of  unfair  competition. 
[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  |  19 ;  Dec.  Dig.  i 
16.*] 

6.  Tkadb-Mabks  and  Tbade-Names  (|  97*) — 
Unfaib  Competition— Elements. 

Where  a  manufacturer  of  bakeiy  products 
has  adopted  for  its  products  paper  cartons  of 
various  sizes  and  trade-marks  placed  on  each 
end  thereof  and  trade-names,  such  as  "Uneeda 
Biscuit,"  "Uneeda  Milk  Biscuit,"  "Oysterettes," 
"Marshmallow  Dainties,"  "(3ocoanut  Dainties," 
"Oatmeal  Crackers,"  etc,  a  rival  manufacturer 
will  be  restrained  from  adopting  any  seal  on  its 
cartons  or  trade-names  which  are  ralculated  to 
deceive  the  purchasing  public,  but  it  will  not  be 
restrained  from  selling  such  cartons  with  their 
asserted  trade-mark  thereon  so  differentiated  in 
general  appearance  and  application  from  the 
manufacturer's  trade-mark  that  it  could  not  de- 
ceive the  ordinary  purchaser,  nor  wiU  the  rival 
manufacturer  be  restrained  from  selling  cartons 
of  the  size,  weight,  and  shape  of  the  manufac- 
turer's packages,  nor  from  using  the  represent- 
ative colors  as  wrappers  for  such  packages, 
provided  the  packages  are  so  differentiated  in 
general  appearance  from  the  manufacturer's 
packages  that  they  will  not  deceive  the  ultimate 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  gg  110,  111 ;  Dec 
Dig.  i  97.*] 

Suit  by  the  National  Biscoit  Company 
against  the  Pacific  Coast  Biscuit  Company 
and  others,  to  restrain  unfair  competltioiL 
On  final  hearing  on  pleadings  and  prooA. 
Decree  for  complainant 

Vredenbuifeh,  Wall  A  Carey,  of  Jersey 
City,  Charles  K.  Offield,  of  Chicago,  III.,  and 
Earl  D.  Babst,  of  New  York  City,  for  com- 
plainant Collins  &  Ciorbln,  of  Jersey  City, 
and  William  D.  Fenton,  of  Portland,  Or.,  for 
defendants. 

WALKER,  Ch.  The  object  Of  this  bill  1b 
to  restrain  unfair  competition  in  trade. 

The  complainant  and  defendant  companies 
are  corporations  organized  under  the  laws  of 
this  state.  Both  are  engaged  In  the  same 
line  of  trade — the  manufacture  and  sale  of 
bakery  products.  The  business  of  the  defend- 
ant company  is  confined  to  the  Padflc  0)ast 
states  and  adjacent  territory,  while  the  field 
of  activity  of  the  complainant  company  is 


•For  other  casaa  see  suna  topio  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Kej-No.  Serin  t  Rep'r  Indezaa 
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naflon-wlde.  The  complainant's  career  com- 
m»iced  In  1888,  when  it  acquired  some  of 
the  leading  bakery  plants  In  the  country, 
with  which  It  began  operations.  It  already 
bad  a  market  for  Its  goods,  brought  to  it 
by  these  plants,  and,  by  the  exercise  of  a 
superior  order  of  sdentlflc  and  mechanical 
Intelligence  and  of  commercial  acumen  and 
Industry,  acquired  a  wide  and  enviable  repu- 
tation for  the  high  quality  of  its  products. 
A  market  for  these  wares  was  established 
In  the  defendant's  territory  shortly  after  the 
complainant  started  business  in  1898. 

Tbe  principal  innovation  made  in  the  bak< 
eiy  line  by  the  complainant  Is  that  of 
housing  and  transmitting  to  the  ultimate 
consumer  bakery  products  with  a  minimum 
of  deterioration,  and  practically  as  they 
leave  the  ovens.  This  Is  accomplished  by  the 
use  of  paper  cartons.  Up  to  the  complain- 
ant's advent,  shipments  were  mainly  in 
"bulk" ;  that  is,  in  barrels  and  wooden  box- 
es. Paper  cartons,  of  the  shoe-box  style,  with 
loose  paper  lining,  and  hermetically  sealed 
tin  boxes,  were  also  used,  but  only  to  a  very 
limited  extent  The  tin  boxes  were  com- 
mercially too  costly,  and  the  shipment  in 
bulk  was  objectionable  because  of  the  tend- 
ency of  the  oontoits  to  absorb  moisture  and 
ddeteilous  and  ofTensive  odors,  and  to  break- 
age. Uncleanllness  in  the  handling  by  the 
retailer  was  also  to  be  reckoned  with. 

The  paper  cartons  adopted  by  tlie  com- 
plainant were  much  smaller  than  those  there- 
tofore used  and  were  of  a  sise  to  permit  of 
sales  at  popular  prices — five  and  ten  cents 
per  package.  These  cartons  are  constructed 
by  superimposing  upon  the  carton  blank, 
made  of  cardboard,  a  sheet  of  wax  paper  of 
the  size  and  shape  of  the  blank,  which,  when 
folded,  form  a  unit  box,  and,  it  Is  said,  pos- 
sess the  quality  and  capacity  of  preserving 
the  contents  equal  to  the  hermetically  sealed 
tin  box.  The  cartons  are  of  various  sizes 
and  shapes,  adapted  to  the  forms  of  the  pro- 
posed contents ;  and  to  identify  the  contents 
as  its  products,  and  to  distinguish  the  same 
from  those  of  other  dealers,  the  complainant 
adopted  a  trade-mark  and  a  variety  of  trade- 
names for  its  various  products  and  peculiar 
and  distinctive  labels  and  wrappers  to  en- 
velope the  cartons,  all  of  which,  it  is  (Calm- 
ed, the  defendant  fraudulently  simulated,  to 
the  injury  and  damage  of  the  complainant's 
trade. ' 

The  aDeged  infringement  of  IS  widely  dif- 
ferent styles  of  cartons  and  carton  wrappers 
and  appUed  trade-names,  for  as  many  kinds 
of  crackers  or  biscuits,  the  methods  of  con- 
Btmction  of  the  carton  and  of  the  form  of 
bondle  package  of  assembled  cartons,  as  well 
as  the  trade-mark,  is  involved  in  this  litiga- 
tion. 

[1]  The  law  relating  to  fraudulent  or  un- 
fair competition  between  traders  is  so  firmly 
established  and  has  been  so  laddly  illustrat- 
ed and  defined  by  the  courts  of  England  and 
of  this  country  that  extended  citation  of 


authorities  will  be  profitless.  The  underly- 
ing principle  that  no  man  has  a  right  to 
palm  off  bis  wares  as  those  of  another,  there- 
by cheating  the  purchasing  public  and  filch- 
ing the  business  of  a  rival,  is  so  essentially 
an  element  of  natural  Justice  and  so  solidly 
Imbedded  in  our  Jurisprudence  that  all  that 
is  necessai7  to  quicken  a  court  of  equity  la 
to  show  that  in  the  particular  Instance  the 
offense  has  been  committed.  The  cases  dted 
by  counsel  in  their  briefs  exemplify  the  il- 
limitable conditions  and  circumstances  under 
which  this  simple  doctrine,  requiring  men  to 
be  honest  towards  each  other,  may  be  in- 
voked. 

The  case  of  Wirtz  v.  Eagle  Bottling  Co.,  60 
N.  3.  Eq.  164,  24  Aa  658,  is  a  striking  ex- 
ample of  liie  adaptation  of  the  principle  to 
unfair  competition  in  the  use  of  imitative 
labels  and  wrappers.  The  opinion  in  that 
case  so  fully  covers  the  whole  scope  of  the 
law  applicable  to  the  facts  presently  to  be 
considered,  and  furnishes  so  dear  a  guide, 
that  I  am  persuaded  to  quote  from  it  in  ex- 
tenso.  The  complainant  in  that  case,  by  his 
industry  and  fair  dealing,  had  built  up  a 
large  and  valuable  trade  as  a  bottler  of  beer 
and  identified  his  goods  by  a  peculiar  and 
distinctive  label,  which  label  the  defendant 
substantially  copied.  Vice  Chancellor  Van 
Fleet,  in  granting  a  preliminary  injunction, 
subsequently  made  perpetual,  at  page  166  of 
60  N.  J.  Eq.,  and  at  page  669  of  24  Atl.,  said: 

"If  we  speak  with  accuracy,  these  labels  can- 
not be  called  trade-marks,  but  they  serve  sub- 
stantially the  same  purpose.  They  are  the 
marks  by  which  the  complainant's  goods  are 
distinguished  in  the  market  from  all  like  goods 
put  upon  the  market  by  other  persons,  and 
are,  for  that  reason,  according  to  many  ded- 
siona,  juat  as  much  under  the  protection  of  the 
law  as  trade-marks  are.  The  law  protects  them 
for  the  same  reasons  and  in  precisely  the  same 
way  that  it  does  trade-marks.  The  leading 
principle  of  the  law  on  this  subject  is  that  no 
man  should  be  permitted  to  sell  his  goods  on 
the  reputation  which  another  dealer  has  es- 
tablished in  the  market  for  his  goods,  and  this 
prindple  applies  with  equal  force  to  the  case 
where  the  goods  of  such  other  dealer  are  known 
in  the  market  by  a  label  as  it  does  to  the  case 
where  they  are  known  by  a  mark  which  is  strict- 
ly a  trade-mark.  No  dealer  can  lawfully  adopt 
the  label  of  another  dealer,  or  one  so  near  like 
it  as  to  lead  the  public  to  suppose  that  the  ar- 
ticle to  which  it  is  a£Sxed  was  put  upon  the 
market  by  such  other  dealer.  Miller  Tobacco 
Manufactory  t.  Commerce,  45  N.  J.  Law,  18,  24 
[46  Am.  Rep.  750].  The  reasons  upon  which 
this  rule  rests  were  stated  by  Mr.  Justice 
Knapp,  in  the  case  Just  dted,  substantially  as 
follows:  While  the  markets  are  open  and  free 
to  all,  and  fair  competition  should  be  encourag- 
ed, still  eveiv  dealer  must  be  required,  for  the 
protection  of  the  public  and  to  promote  fair 
dealing,  to  depend  for  his  success  upon  his  own 
reputation  and  the  quality  of  his  own  produc- 
tions. If  he  were  allowed  to  deal  under  false 
colors  and  sell  his  productions  for  those  of 
others,  the  result  would  be  that  he  would  not 
only  cheat  the  public,  but  also  defraud  him 
whose  right  place  in  the  market  he  filled  with 
spurious  goods.  Such  competition  would  not 
be  fair  competition ;  it  would  be  doser  akin  to 
piracy.    •    •    ♦ 

"The  defendant's  labds  were  prepared  under 
the  direction  of  its  general  manager.    •    •    • 
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He  further  says  that,  in  designintr  the  defend- 
ant's labels,  he  hod  no  purpose  or  design  of 
palming  oS  the  defendant's  goods  for  those  of 
the  complainant.  Admitting  all  this  to  be  true, 
it  is  manifest  it  constitates  no  defense.  The 
Tital  question  in  cases  of  this  kind  is  not,  what 
did  the  defendant  mean?  but  what  has  he  done? 
'The  legal  quality  of  an  act,  resulting  in  injury, 
must  be  dpcided,  not  by  the  motive  with  which 
it  was  done,  but  by  the  consequences  which  have 
necessarily  resulted  from  it.  The  law,  in  civil 
cases,  does  not  attempt  to  penetrate  the  secret 
motive  which  induced  the  act  brought  in  judg- 
ment, but  judges  of  its  legal  quality  solely  by 
the  consequences  which  have  actually  and  neces- 
sarily proceeded  from  it.  It  is  no  less  a  dic- 
tate of  justice  than  of  sound  reason  that  every 
person  must  be  understood  to  have  intended  to 
do  just  what  is  the  natural  consequence  of  his 
act  deliberately  done,  •  •  ♦  for  it  is  a  mat- 
ter of  common  knowledge  that  the  ordinary  buy- 
er does  not,  as  a  general  rule,  exercise  as  much 
caution  in  buying  an  article  for  which  he  pays 
a  few  pennies  as  he  does  in  purchasing  a  more 
valuable  thing.  The  instances  are  very  rare,  I 
suppose,  where  a  purchaser  exercises  as  much 
care  in  buying  a  Imttle  of  beer  as  he  does  in 
buying  a  bottle  of  whisky,  a  box  of  cigars,  or  a 
liat  or  a  coat. 

"  •  •  ♦  Where,  as  in  this  case,  the  subject- 
matter  of  the  controversy  is  labels,  and  the 
question  is  whether  one  is  a  fraudulent  simula- 
tion of  the  other,  the  decision  must  always,  to  a 
large  extent,  be  controlled  by  the  evidence  fur- 
nished by  ue  labels  themselves.  As  a  general 
rule,  they  constitute  the  very  best  evidence  of 
which  the  case  is  susceptible.  That  is  the  case 
here.  A  comparison  of  these  labels,  whether 
made  singly  or  in  a  group,  shows  conclusively, 
as  I  think,  that  the  use  of  the  defendant's  la- 
bels constitutes  a  plain  violation  of  the  com- 
plainant's ripht.  It  is  difficult  to  believe  that 
one  set  of  labels  could  have  been  made  so  near 
an  exact  copy,  in  ail  their  special  characteris- 
tics, of  another  set  without  an  effort  at  simula- 
tion." 

[2]  In  1900  the  complainant,  the  National 
Biscuit  Ck)mpany  adopted  as  Its  trade-mark 
a  sign  or  symbol  known  in  the  trade  as  the 
"In-er-Seal"  or  "In-er-Seal  Trade-Mark." 
This  seal  la  square,  and  of  a  peculiar  shade 
of  red,  with  clipped  corners  and  white  lines 
thereon  forming  an  ellipse,  divided  equally 
by  a  horizontal  line,  from  which  extends  a 
perpendicular  line  halving  the  upper  half  of 
the  ellipse,  with  two  horizontal  lines  cross- 
ing the  perpendicular  line  above  the  ellipse. 
This  configuration  of  white  lines  on  the  seal 
Is  said  to  have  been  the  sign  and  mark  of 
the  first  printers  In  the  early  period  of  that 
art,  taken  by  them  from  the  Catholic  Church, 
and  by  the  latter  from  Paganism,  and  signi- 
fies the  triumph  of  the  spiritual  over  the 
material  world.  These  seals  were  placed 
upon  each  end  of  all  the  paper  cartons  con- 
taining the  bakery  products  placed  on  the 
market  by  the  complainant,  and.  In  addition 
to  the  purpose  they  serve  in  sealing  the  car- 
tons, are  an  attractive  and  conspicuous  fea- 
ture of  the  carton  wrapper. 

The  Initial  trade-name  coined  and  applied 
by  the  complainant  to  an  important  part  of 
Its  cracker  output  Is  "Uneeda"  or  "Dneeda 
Biscuit"  The  association  of  the  "In-er-Seal" 
trade-mark  and  the  name  "Uneeda  Biscuit" 
formed  the  slogan  of  the  complainant's  busi- 
ness.   By  the  expenditure  of  a  stupendous 


amount  of  money  in  lavish,  but  Judicious,  ad- 
vertisement, they  became  known  to  almost 
every  man,  woman,  and  child  In  this  coun- 
try as  the  identifying  mark  and  name  of  the 
complainant's  goods.  I  quite  agree  with  the 
statement  of  one  of  the  witnesses,  who  testi- 
fied that: 

"Uneeda  Biscuit  and  the  In-er-Seal,  it  may 
be  said,  are  woven  into  the  fabric  of  the  Na- 
tional Biscuit  Company.  In  fact,  they  ai\!  the 
business.  As  to  their  value,  they  are  probably 
worth  millions  of  dollars  to  the  National  Bis- 
cuit Company.  Its  physical  properties,  such  as 
plants,  machinery,  and  so  forth,  if  destroyed, 
could  l>e  replaced  within  a  reasonably  short 
.time,  while  the  loss  of  the  In-er-Seal  and 
Uneeda  Biscuit  and  the  ^ood  will  that  goes  with 
them  would  be,  if  not  irretrievable,  at  least  a 
very  great  calamity." 

The  defendant,  the  Padflc  Coast  Biscuit 
Company,  succeeded  to  the  business  of  the 
Portland  Cracker  Company  In  1899.  The  lat- 
ter named  company  had  been  engaged  In  the 
cracker  baking  business  at  Portland,  Or., 
since  1886,  and  In  the  carrying  on  of  Its 
business  used  a  variety  of  labels,  some  de- 
scriptive of  the  package  contents  and  others 
to  identify  its  various  kinds  of  cracker  and 
biscuit  output,  and  to  mark  them  as  the 
product  of  that  company,  but  none  that  bore 
any  resemblance  to  the  "In-er-seal,"  the  label 
of  the  complainant;  none  square  In  shape, 
with  clipped  corners,  a  red  field  with  white 
marking  and  applied  to  either  end  of  paper 
cartons  of  the  dimensions  of  those  of  the 
complainant  When  the  defendant  bought 
the  property  of  the  Portland  Cracker  Com- 
pany, it  took  over  these  seals  and  for  a  time 
used  them,  substituting  only  Its  name  for 
that  of  Its  predecessor,  until  about  the  year 
1903,  when  they  were  practically  discarded, 
and  a  seal  known  as  "Gold  Coast  End  Seal" 
was  adopted,  which  was  also  far  unlike  the 
complainant's  "In-er-SeaL"  In  1907  this  one 
was  also  abandoned,  and  red-end  seal,  termed 
"Swastika  Red-End  Seal,"  with  clipped  cor- 
ners and  white  line  markings  upon  a  back- 
ground of  red  of  exactly  the  same  shade  as 
the  complainant's  seal,  and  which  is  the  in- 
fringing seal  complained  of,  was  substituted. 
It  Is  described  In  the  record  as  a  symbol  of 
prehistoric  origin,  emblematic  of  a  beneficent 
Deity,  eternal  life,  benediction  and  blessing, 
good  wishes  and  good  augury,  and  was  and 
is  used  by  Indian  basket  makers  and  blanket 
weavers,  potters,  and  silversmiths,  and  is 
known  as  the  Navajo  Indian  cross,  and  was 
well  known  and  In  use  as  a  religious  emblem 
In  India  15  centuries  before  the  Christian  era. 
Like  the  complainant's  "In-er-Seal,"  It  Is  be- 
ing used  by  the  defendant  on  both  ends  of 
paper  cartons  of  identically  the  same  size 
and  shape  as  the  complainant's  cartons.  The 
two  labels,  the  "In-er-Seal"  and  the  "Swasti- 
ka," differ  only  In  their  markings.  Laid  side 
by  side,  and  disassociated  from  the  cartons, 
the  resemblance  is  not  marked ;  but  when  the 
defendant's  seals  are  applied  to  the  end  of 
cartons  resembling,  as  to  size,  shape,  wrapper 
application,  and  euphony  of  coined  names. 
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tie  similitude  is  striking,  and  when  thns  as- 
sociated is  of  a  character  calculated  to  mis- 
lead and  deceive  the  unwary  and  unsuspect- 
ing purchaser. 

The  federal  courts  have  bad  occasion,  by 
injunction,  to  protect  this  complainant  in 
its  seal  and  seal  application  against  an  ini- 
frlnglng  seal,  under  drcimistances  mucb  Illte 
those  present  In  this  case.  Ohio  Baking  Co. 
y.  National  Biscuit  Co.,  127  Fed.  116,  62  C. 
G.  A  116;  National  Biscuit  Co.  ▼.  Swick  (0. 
C)  121  Fed.  1007. 

The  claim  of  tbe  defendant  that  it  and  its 
predecessor,  tbe  Portland  Cracker  Company, 
used  a  red-end  seal,  square  in  outline  with 
dipped  corners,  upon  the  end  of  cartons,  to 
denote  its  wares,  prior  to  the  adoption  by 
tbe  complainant  of  its  In-er-Seal,  is  -not  sus- 
tained by  the  testimony.  Moreover,  the  red- 
end  seals  which  were  used  by  the  defendant 
were,  as  I  have  already  stated,  discarded  for 
the  "gold  coast  seal"  in  1903. 

Inspection  and  comparison  of  the  cartons 
of  the  complainant  and  defendant,  of  tbe 
nomenclature  and  wrapper  embellishment, 
and  of  the  red-end  seal  application,  are  suf- 
ficient to  satisfy  me  of  the  copying  by  the 
defendant  of  tbe  complainant's  trade-name 
and  carton  and  carton  wrappers.  I  cannot 
conveniently  deal  with  the  cartons  collective- 
ly, nor  wUl  it  be  possible,  within  the  limits 
of  these  conclusions,  to  advert  in  detail  to  all 
of  the  points  of  similarity  between  the  two 
sets  of  cartons,  to  which  my  attention  has 
been  called,  and  therefore  reference  will  only 
be  made  to  tbe  prominent  features. 

Generally,  as  to  size,  shape,  and  capacity 
<and  the  15  cartons  of  the  complainant  dif- 
fer In  these  respects),  it  may  be  said  that  the 
defendant's  cartons  are  exact  and  substantial 
counterparts  of  the  complainant's.  The  red- 
end  seal  on  both  ends  of  tbe  Infringing  car- 
tons, and  tbe  superimposed  wax-paper  In- 
terior, are  also  uniform  points  of  Ukeness. 
Tbe  resemblances  in  other  respects,  submitted 
by  the  complainant,  I  will  take  up  in  the  or- 
der In  which  the  Infringements  are  charged  in 
the  biU. 

1.  This  relates  to  tbe  red-end  seal  already 
dlsrposed  of. 

[3]  2.  Complainant's  "Uneeda";  Defend- 
ant's "Abetta"  Biscuit  The  wrappers  of  the 
two  cartons  to  whicb  these  words  are  ap- 
plied are  of  a  dark  body  color,  with  white 
parallelogram  decorations.  The  style  of  type 
and  the  location  of  the  display  of  the  name 
of  the  biscDlt  and  of  the  reading  matter  is 
tbe  same,  and  the  latter  conveys  the  same 
meaning.  That  the  complainant  is  entitled  to 
tbe  exclusive  use  of  this  coined  word,  as  ap- 
plied to  cradcers  or  biscuits,  seems  to  me  to 
be  beyond  question,  and  this  extends  to  any 
word  similarly  applied,  which  rings  with  the 
same  tone.  "Abetta"  was  coined  by  tbe  de- 
fendant with  knowledge  of  tbe  use  and  ap- 
plication by  the  complainant  of  the  suggestive 
name  "Uneeda."  This,  coupled  with  the  cir- 
cnmctances  of  two  consecutive  abandonments 
01A.-0 


by  the  defendant  of  similar  and  graduating, 
but  less  ofCensive,  Infringing  cartons,  and  the 
obvious  purpose  of  creating  the  impression  of 
an  alliance  between  the  two  biscuits,  and  of 
superiority  in  that  of  "Abetta"  (a  better  than 
Uneeda),  evinces  that  the  selection  by  the 
defendant  of  the  word  "Abetta"  was  intended 
to  bring  to  it  profit  from  a  confused  purchas- 
ing public. 

3.  Complainant's  "Nabisco";  Defendant's 
'Tarfelt"  and  "Fiesta."  Tbe  word  "Nabis- 
co" is  made  up  practically  of  the  initial, 
syllable  of  each  of  the  words  "Nation- 
al Biscuit  Company."  Botb  packages  are  of 
tin.  Tbe  contents  of  each  is  a  sweet  cracker. 
Tbe  color  scheme  of  the  wrappers  is  the 
same.  It  is  of  a  white  background,'  with  red 
and  gold  decorations,  clearly  a  case  of  copy- 
ing. 

4.  Complainant's  "Social  Tea  Biscuit"; 
Defendant's  "Elite  Biscuit"  There  is  a  pro- 
nounced resemblance  in  the  decorations  and 
appearance  of  these  two  packages.  "Social" 
and  "Eaite"  convey  the  same  Impression,  and 
the  substitution  of  the  latter  for  the  former 
on  the  defendant's  cartons  evinces  but  a 
single  motive — confusion. 

5.  Complainant's  "Uneeda  Milk  Biscuit"; 
Defendant's  "Abetta  MUk  Biscuit"  These 
are  as  nearly  alike  as  "two  peas  in  a  pod." 
The  answer  of  the  defendant  respecting  its 
carton  and  its  statement  that  it  has  stopped 
making  it  Impliedly  confesses  copying. 

6.  Complainant's  "Oysterettes" ;  Defend- 
ant's "Toke  Point  Oysterettes."  This  word 
"oysterettes"  was  coined  by  the  complainant 
and  applied  to  a  particular  brand  of  its 
crackers,  in  the  year  1901.  The  word  Is  in- 
dicative of  the  contents  of  the  cartons.  Up 
to  1909  the  complainant  had  marketed  some 
50,000,000  of  these  carton  contents,  under  this 
trade-name,  and,  on  the  Pacific  Coast,  In  ex- 
cess of  a  million.  The  claim  of  the  defend- 
ant that  its  predecessor  originated  and  ap- 
plied this  name  to  a  brand  of  its  goods  prior 
to  the  adoption  by  tbe  complainant  is  not 
borne  out  by  the  testimony.  The  prominent 
eye  object  on  the  carton  is,  of  course,  the 
word  "Oysterettes."  The  defendant's  "Toke 
Point"  is  printed  with  type  comparatively 
obscure.    The  boxes  are  of  the  same  size. 

7.  Complainant's  "Fig  Newtons";  Defend- 
ant's "Fig  Sultana."  The  copying  here  is 
manifest  Tbe  body  color  of  the  wrapper 
in  each  carton  in  white,  with  gold  scroll  work 
embellishments  and  red-end  seal.  Obviously 
tbe  defendant's  carton  is  an  imitation. 

8.  Complainant's  and  Defendant's 
"Marshmallow  Dainties."  Tbe  complainant 
was  tbe  first  to  originate  and  apply  this 
trade-name  to  one  of  lbs  carton  bakery  prod- 
ucts. This  was  in  1905.  Up  to  the  time  of 
the  taking  of  the  testimony  in  1909,  it  had 
sold  under  this  name  some  5,000,000  of  these 
carton  contents.  The  exact  trade-name  has 
been  appropriated  by  tbe  defendant,  and  is 
the  subject  of  complaint 

■    9.  Complainant's    "Zu    Za";     Defendanf* 
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"Hoo  Hoo"  Olngersnaps.  "Zn  2u"  and  "Hoo 
Hoo"  are  merely  catch  words,  with  the  same 
general  sound  when  spoken,  and  not  widely 
different  to  the  nondiscriminating  when 
printed.  The  words,  respectively,  on  the  two 
cartons  have  the  same  general  appearance, 
and  with  the  box  arrangement  and  red-end 
seals  show  similarity,  and  leave  the  impres- 
sion that  imitation  was  Intended.  "Zu  Zu," 
as  a  trade-name,  was  adopted  by  the  com- 
plainant in  1901,  and  applied  to  gingersnaps. 
The  sale  of  these  cartons  to  June,  1909,  was 
approximately  100,000,000,  and  over  a  million 
in  the  Pacific  Coast  states.  The  defendant 
claims  the  right  to  the  use  of  "Hoo  Hoo"  be- 
cause of  prior  appropriation  by  its  predeces- 
sor. The  record  does  not  satisfy  me  that  this 
contention  la  well  founded. 

10.  Complainant's  "Frotana" ;  Defendant's 
"Marltanl"  Fruit  Biscuit  Similarity  of  size 
of  cartons,  of  wrapi)er  coloring,  of  red  enter- 
ing largely  into  the  decorations,  the  red-end 
seal  application,  the  fruit  biscuit  contents, 
and  the  confusion  between  the  two  names 
as  to  pronunciation  of  their  ending  syllables, 
taken  as  a  whole,  evidence  copying. 

11.  Complainant's  and  Defendant's  "Co- 
coanut  Dainties."  This  term  was  originated 
by  the  complainant  as  a  mark  for  one  of  its 
products.  The  trade-name  has  been  copied. 
Both  cartons  are  of  the  same'  size.  The  gen- 
eral arrangement  of  the  lettering,  the  light 
color  of  the  two  boxes,  and  the  red-end  seal, 
all  tend  towards  confusion. 

12.  Complainant's  "Old  Time  Sugar  Cook- 
ies"; Defendant's  "Old  Fashioned  Sugar 
Cookies."  The  only  change  made  by  the  de- 
fendant in  appropriating  this  trade-name  is 
the  substitution  of  the  word  "Fashioned"  for 
the  word  "Time,"  both  of  which,  in  connec- 
tion with  the  remainder  of  the  name,  have 
the  same  significance.  The  same  size  and 
shape  of  the  carton,  of  the  wlilte  colored 
wrapi)er3,  and  the  application  of  the  red-end 
seal  complete  the  likeness. 

IS.  Complainant's  "Celebrated  Zwieback"; 
Defendant's  "Genuine  Zwieback."  These 
packages  are  approximately  of  the  same  size 
and  shape.  The  German  and  English  printed 
matter  bears  comparatively  the  same  appear- 
ance and  meaning.  Aside  from  this  and  the 
red-end  seal  application,  there  does  not  ap- 
pear to  be  other  similarity. 

14.  Complainant's  "Fbncy  Assortment"; 
Defendant's  "Fancy  Assorted  Cakes."  The 
size  and  dress  of  these  cartons  have  a  single 
eye  appearance.  The  term,  applied  to  the 
defendant's,  carries  with  it  the  same  meaning 
as  that  adopted  by  the  complainant.  The 
decorations  as  to  red  border  lines  are  at- 
tracting similarities. 

15.  Complainant's  "Oatmeal  Crackers"; 
Defendant's  "Abetta  Oatmeal  Crackers." 
Both  wrappers  are  green.  The  shade  of  the 
defendant's  varies  slightly  from  that  of  the 
complainant's.  The  prominent  sight  object 
OB  both  is  "oatmeal  crackers."    On  the  de- 


fendant's in  dim  type  and  small  print,  appar- 
ently intended  not  to  be  readily  observed,  is 
the  word  "Abetta." 

16.  Complainant's  and  Defendant's  "Ani- 
mal Box."  These  seem  to  be  counterparts, 
even  to  the  cord  handle.  Here  the  copying 
18  complete. 

The  history,  as  disclosed  by  the  voluminous 
record,  of  the  progressive  steps  of  the  defend- 
ant In  the  work  of  seal  Imitation,  which  cul- 
minated in  the  adoption  of  the  "Swastika" 
seal,  read  in  connection  with  the  history  re- 
lating to  the  constant  advance  in  copying, 
and  the  gradual  approach  by  the  defendant 
In  the  use  of  cartons  and  wrappers,  in  ap- 
pearance like  those  of  the  complainant,  con- 
vinces me  that  the  "Swastika"  red-end  seal 
was  fashioned  and  applied  by  the  defendant 
to  the  ends  of  its  cartons,  and  that  these 
cartons  and  wrappers  and  trade-names,  so 
much  like  those  of  the  complainant,  were 
simulated  by  the  defendant  for  no  other  pur- 
pose than  to  mislead  the  public  Into  purchas- 
ing its  goods  for  those  of  the  complainant, 
and  thus  to  imrloin  the  complainant's  busi- 
ness.   I  cannot  escape  this  conclusion. 

OThe  Portland  Cracker  Company  and  the 
defoidant  built  up  a  cracker  trade,  with 
seals  of  a  distinctive  type,  the  more  promi- 
nent and  generally  used  one  of  which  was  a 
red  seal  with  a  boy  sitting  on  a  cracker  box, 
apparently  exhibiting  a  cracker  in  each  hand, 
dividing  the  words  "Our  Brand."  The  de- 
fendant also  created  its  own  style  of  cartons 
and  wrappers  to  individualize  and  distin- 
guish its  output  After  the  complainant  en- 
tered the  industry  and  Introduced  its  novel 
and  successful  methods,  a  campaign  of  sim- 
ulation upon  the  part  of  the  defendant  began. 
Seals  were  abandoned  and  cartons  and  carton 
wrappers  of  the  defendant's  selection  and 
origin  were  from  time  to  time  discarded  and 
eventually  replaced  by  those  the  subject  of 
this  suit.  The  deadly  parallel  between  the 
entire  line  of  the  complainant's  and  defend- 
ant's seals,  cartons,  carton  wrappers,  and 
trade-names  Is  so  conspicuous  that  It  re- 
quires no  great  perspicuity  to  observe  that 
the  defendant's  present  methods  of  displaying 
and  vending  its  wares  are  not  attributable 
to  any  desire  on  its  part  to  honestly  build  up 
a  trade  of  its  own,  but  rather  that  they  are 
the  culmination  of  a  premeditated  and  single 
purjwse  of  dealing  under  the  cover  of  the 
good  will  of  a  successful  rival. 

[4]  It  is  unnecessary  in  these  pas8lng-«fl 
eases  to  find  intentional  fraud  or  that  it  %e 
shown  that  any  one  has  been  actually  decelv> 
ed,  to  entitle  a  complainant  to  protection. 
It  need  not  appear  that  there  is  precise  copy- 
ing of  any  one  of  the  cartons  of  the  com- 
plainant In  Ball  V.  Slegel,  116  111.  137,  4 
N.  E.  667,  56  Am.  Rep.  766,  it  was  said: 

"It  is  true  that  in  cases  of  this  kind,  as  a  gen- 
eral rule,  exact  similitade  is  not  required  to 
constitute  an  infringement,  or  to  entitle  the 
complaining  party  to  protection ;  but  if  the 
fonn,  marlu,  contenti,  words,  or  other  special 
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amngement  or  genend  appeaiance  of  the  words 
of  the  alleged  infringer's  device  are  such  as 
vooM  be  likely  to  mislead  persons  in  the  or- 
dinary course  of  pnrchasinK  the  goods,  and  in- 
doce  them  to  suppose  that  tiiiey  were  purchasing 
the  genuine  article,  then  the  similitude  la  such 
u  entitles  the  injured  party  to  equitable  pro- 
tection, if  he  takes  seasonable  measures  to  as- 
sert his  rights  and  prevent  their  continued  in- 
Tasion." 

And  Vice  Chancellor  Van  Fleet,  In  the 
Wirtz  Case,  60  N.  3.  Bq.  at  page  168,  24  AtL 
at  page  669,  puts  It  thus: 

"If  it  appean  that  the  resemblance  between 
the  two  labels  is  such  that  it  is  probable,  in 
the  sale  of  the  goods  of  the  parties,  the  one  will 
be  mistaken  for  the  other,  enough  is  shown  to 
make  it  the  duty  of  the  court  to  interfere.  Edel- 
sten  T.  Bdelsten,  1  De  G.  J.  &  S.  186,  200.  Aa 
was  said  by  Mr.  Justice  Clifford  in  McLfan  v. 
nem'ing,  96  U.  S.  245  [24  L.  Kd.  828]-a  case 
in  which  all  the  principles  pertinent  to  the  case 
in  hand  were  stated  with  great  clearness  and 
fuUness — no  rule^  as  to  what  degree  of  similar- 
ity must  exist  in  order  to  constitute  an  in- 
fringemenL  can  be  laid  down  which  may  be  ap- 
plied to  all  cases.  All  that  can  be  done  in  that 
regard  is  to  say  that  where  the  similarity  is 
sufficient  to  convey  a  false  impression  to  the 
poblic  mind,  and  is  of  a  character  to  deceive 
the  ordinary  purchaser,  buying  with  the  cau- 
tion usually  exercised  in  such  transactions, 
there  snflicient  ground  exists  to  entitle  the  in- 
jared  person  to  redress.  There  are  cases  which 
lay  down  a  more  liberal  rule  in  favor  of  per- 
«ons  claiming  protection,  and  declare  that  if 
the  resemblance  is  only  such  as  is  calculated  to. 
deceive  the  careless  and  unwary,  a  sufficient  de- 
cree of  similarity  will  exist  to  justify  the  court 
is  interdicting  the  use  of  the  counterfeit." 

The  facts  in  the  case  sub  Judice,  in  my 
judgmoit,  abundantly  establish  that  the  de- 
fendant's cartons  and  carton  wrappers,  Its 
seal  trade-mark  and  trade-name,  associated 
as  they  are,  tend  towards  deceiving,  and  are 
likely  to  deceive,  the  purchasing  public  into 
the  belief  that  the  defendant's  crackers  and 
biscuits  are  those  of  the  complainant. 

[I]  The  carton  formation  and  the  bundle 
packages  are  not  the  subject  of  exclusive  ap- 
propriation by  the  complainant,  as  devices 
to  mark  and  Indicate  Its  products.  The  car- 
tons known  as  the  "Peter's  Patent"  were  de- 
clared in  Union  Blscolt  Co.  et  aL  v.  Peters, 
125  Fed.  601,  60  C.  C.  A.  337,  as  not  a  pat- 
entable invention.  There  can,  of  course,  be 
no  monopoly  of  the  shape,  size,  or  capacity 
of  a  box.  The  lining  of  such  boxes,  with 
wax  or  paraffin  paper  sui>erlmposed  there- 
on, and  forming  a  nnltary  structure  capable 
of  Interfoldlng  at  the  ends,  for  the  inclosing 
of  perishable  goods.  Is  a  system  or  method 
which,  it  seems  to  me,  must  necessarily  be 
common  to  all  bakers.  I  have  not  a  doubt 
but  that  the  complainant  used  this  form  of 
package  before  the  defendant,  and  that  the 
secondary  purpose  of  the  defendant  in  adopt- 
ing It  was  a  part  of  its  general  plan  of  Imi- 
tating the  complainant's  line  of  operation. 
Nor  do  I  think  It  can  be  disputed  that,  in 
connection  with  the  other  slmulatlqns  which 
have  already  been  pointed  out,  this  particu- 
lar one  failed  of  Its  mission.  This  may  also 
be  said  of  the  bundle  package.    Instead  of 


using  wooden  boxes  to  Inclose  for  shipment 
an  assembled  assortment  of  filled  cartons, 
the  complainant  used  paper  shaped  Into  box 
form.  The  only  service  In  this  case  of  the 
Imitation  of  the  carton  package  and  the  bun- 
dle package  is  to  emphasize  the  trend  of  the 
defendant  towards  copying  the  complainant's 
style. 

[S]  There  will  be  an  injunction  restrain- 
ing the  defendant.  Including  the  director 
defendants  (for  the  sake  of  convenience  I 
have  heretofore  referred  to  all  of  the  de- 
fendants as  one),  from  putting  up  and  selling 
or  offering  for  sale : 

(a)  Any  carton  of  bakery  products  having 
thereon  an  imitation  of  complainant's  "In- 
er-Seal"  trade-mark,  calculated  to  mislead 
or  decdye,llke  the  defendant's  "Swastika" 
trade-mark.  This  shall  not  be  construed  to 
restrain  the  defendants  from  selling  such, 
cartons  with  their  asserted  trade-mark  there- 
on, provided  the  trade-mark  Is  so  differen- 
tiated In  general  appearance  and  application 
from  the  complainant's  trade-mark  that  It 
Is  not  calculated  to  deceive  the  ultimate  or- 
dinary purchaser. 

(b)  Any  carton  of  bakery  products  having 
thereon  an  imitation  of  complainant's  "Unee- 
da  Biscuit"  trade-name,  calculated  to  mis- 
lead or  deceive,  like  those  on  defendant's 
carton  "Abetta  Biscuit" 

(c)  Any  carton  of  bakery  products  having 
thereon  an  imitation  of  complainant's  trade- 
names "Uneeda  Milk  Biscuit,"  "Oysteref^es," 
"Marshmallow  Dainties,"  "Cocoanut  Dain- 
ties," and  "Oatmeal  Crackers,"  calculated  to 
mislead  or  deceive,  like  those  on  defendant's 
cartons  respectively,  "Abetta  Milk  Biscuit," 
"Toke  Point  Oysterettes,"  "Marshmallow 
Dainties,"  "Cocoanut  Dainties,"  and  "Abetta 
Oatmeal  Crackers." 

(d)  The  particular  forms  of  cartons  or 
packages  referred  to  In  the  bUl  of  complaint 
and  Identified  therein  as  "Complainant's  Ex- 
hibit Defendant's  Abetta  Biscuit  and  Red- 
End  Seal  Carton  No.  2"  and  "Complainant's 
Exhibit  Defendant's  Infringing  Packages 
Nos.  S,  4,  6,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15, 
and  16,  respectively,"  which  shall,  by  rea- 
son of  the  collocation  of  size,  shape,  colors, 
lettering,  spacing,  and  ornamentation,  pre- 
sent a  general  appearance  as  closely  resem- 
bling complainant's  exhibits,  respectively,  re- 
ferred to  In  the  bUl  of  complaint  and  marked 
as  "Complainant's  Exhibit  Complainant's 
Cartons  Trade-Name  Uneeda  Biscuit  Wrap- 
per No.  2"  and  "Complainant's  Exhibit  Com- 
plainant's Cartons  Nos.  3,  4,  5,  6,  7,  8,  9,  10, 
11,  12,  13,  14,  16,  and  16,"  as  do  the  said 
defendant's  respective  Infringing  packages 
above-mentioned,  but  this  shall  not  be  con- 
strued as  restraining  the  defendants  from 
selling  packages  or  cartons  of  the  size, 
weight,  and  shape  of  complainant's  packages, 
nor  from  using  the  respective  colors  as  wrap- 
pers for  such  packages,  provided  such  pack- 
ages are  so  differentiated  In  general  appear- 
ance from  said  complainant's  respective  pack- 
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ages  that  they  are  not  ealcnlated  to  deceive 
the  nltlmate  ordinary  purchaser. 

The  complainant's  prayer  for  an  accounting 
will  be  denied,  upon  the  grounds  and  for  the 
reason  stated  by  Vice  Chancellor  SteTenson 
In  International  Silver  Co.  ▼.  WlllUun  H. 
Rogers  Corporation  et  al^  66  N.  J.  Eq.  140, 
67  Atl.  725.  The  complainant  Is  entitled  to 
coeta. 

(se  K.  J.  ii.  41} 
COGHLAN  ▼.  SUPREME  CONCLAVE  IM- 

PROVBD  ORDER  HEPTASOPHS. 
(Sopreme  Court  of  New  Jersey.    July  1,  1014.) 

(8yUahu$  by  the  Court.) 

i.  IirSUBANCK  (5  795*)  —  CONBTBUCnOR  OF 
Co  NTBACT— BENEFICI  ABT. 

Where  a  contract  between  a  fraternal  ben- 
eficial association  and  a  member  provides  that 
a  benefit  fund  shall  be  paid  on  the  death  of  the 
.member  to  his  "estate,"  it  is  payable  to  his 
executor  or  administrator. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1973;   Dec.  Dig.  {  795.*] 

2.  Statotes  it  263*)— CowsTKUcnoN— RiTKO- 

SPBCnVE  Eftect. 

Statutes  are  not  to  be  given  a  retrospec- 
tive effect  or  operation  if  their  language  rea- 
sonably admits  of  another  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  344,  349;  Dec  Dig.  f  263.*] 

8.  iKTSTJBAncE  (|  719*)— Bt-Laws  or  Beneft- 
CIAL  Oboanization— Rbtbospective  Ofeb- 
ATION. 

The  established  rule  "that  words  in  a  stat- 
nte  ought  not  to  have  a  retrospective  opera- 
tion, unless  they  are  so  clear,  strong,  and  im- 
perative that  no  other  meaning  can  be  annexed 
to  them,"  shonld  be  applied  to  the  interpreta- 
tion of  by-laws  of  social  and  beneficial  organ- 
isations in  controversies  with  members  in  the 
dvil  courts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  1865;    Dec  Dig.  f  710.*] 

4.  Insurance  (|  719*)— By-Laws  of  Benefi- 
cial Oeqanization— Betbospeotive  Opeba- 

TION. 

A  by-law  of  a  fraternal  beneficial  associa- 
tion, limiting  the  designation  of  beneficiaries 
in  its  endowment  certificates  to  a  certain  class, 
and  providing  that  "any  designation  of  bene- 
ficiaries, except  by  their  Individual  names,  shall 
render  Ithe  endowment  certificate  absolutely 
void,"  has  no  retrospective  operation,  so'as  to 
affect  the  validity  of  a  prior  contract  not  in 
harmony  therewith. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1856;   Dec  Dig.  |  710.*] 

Si.  Insubance  ({  719*)— Beneficiabies— Ret- 
BosPEcnvE  Opebation  of  Statute. 

The  provision  of  section  210  of  the  Mary- 
land statute  Code  Pub.  Gen.  Laws  1904,  art 
23  (Lews  1804,  c  295,  t  143e)  that  "payments 
of  death  benefits  may  be  made  only  to  the  wid- 
ow," and  certain  others  of  a  class  in  which  the 
plaintiff  la  not  included,  has  no  retrospective 
operation,  so  as  to  affect  the  validity  of  a  prior 
contrail  not  in  harmony  therewith. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1856;   Dec  Dig.  {  719.*] 

6.  Insubance  (5  719*)  — Bt-Law  of  Frateb- 
NAi.  Beneficial  Associaiion— Betbospeo- 
tive Operation. 

A  by-law  of  a  fraternal  beneficial  associa- 
tion, providing  that  no  entry  shall  be  made  in 
any  application  or  benefit   certificate,   or  oth- 


erwise, permitting  the  deidgnatlon  of  the  bene* 
ficiary  by  reference  to  a  will,  and  further  pro- 
viding that  no  will  shall  be  permitted  to  con- 
trol the  appointment  of  the  beneficiary,  has  no 
retrospective  operation,  so  as  to  affect  the 
validity  of  a  prior  contract  not  in  harmony 
therewith, 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  I  1856;   Dec  Dig.  f  719.*] 

7.  InBUBANCK     (I     726*)— CONTBAOr— FOBFM- 
TU8E   CtAD8B--GoNSTBUCTI0N. 

So  far  as  fair  construction  of  the  language 
used  will  permit,  the  provisions  and  conditions 
of  a  contract  of  insurance  with  reference  to 
forfeiture  should  be  stricd^  construed  in  fa- 
vor of  the  insured  and  against  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1870-1872;   Dec  Dig.  i  726.*] 

8.  INSUBABOX  (i  719*)- COWTBACT^-COWBIBUO- 

TlOlf. 

An  agreement  by  an  applicant  for  a  benefit 
certificate  of  a  fraternal  benevolent  association, 
to  be  bound  by  after-enacted  by-laws,  refers 
only  to  such  by-laws  as  tend  to  further  the 
subsistence  of  the  contract  between  the  associa- 
tion and  the  member,  and  not  to  such  by-laws 
as  defeat  or  impair  the  contract 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1855:   Dec  Dig.  |  710.*] 

9.  Insubanob  (fit  719,  780*)— Impaibment  or 
Contbacts— Right  to  Designate  Benevi- 

CIART. 

Where  a  fraternal  beneficial  association, 
for  a  valuable  consideration,  has  issued  to  one 
of  its  members  a  benefit  certificate  payable  on 
his  death  to  a  stated  beneficiary,  it  is  incom- 
petent for  the  association  by  by-laws,  or  for 
the  Legislature  by  statute,  thereafter,  without 
such  member's  consent  to  impair  the  obliga- 
tion of  such  contract  by  depriving  the  member 
of  the  valuable  property  right  of  such  designa- 
tion of  the  beneficiary  of  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  »  1855.  1046;  Dec  Dig.  fg  719, 
780.*] 

10.  Pleadino  (S  5*)— Ahsweb  —  Defense  — 
Opinion  of  Goubt. 

The  opinion  of  another  court  in  another 
case  is  not  a  defense  to  be  pleaded  in  answer 
to  an  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  7;   Dec  Dig.  g  5.*] 

Action  by  Jasper  Coghlan,  executor  of  the 
win  of  A.  Judson  Clark,  deceased,  against 
the  Supreme  Conclave  Improved  Order  Hep- 
tasbphs.  Motion  to  strike  out  defenses. 
Certain  defenses  ordered  stricken. 

Argued  February  term,  1914,  before  GAR- 
RISON, TRENCHARD,  and  MINTURN,  JJ. 

Toung  &  Blgelow,  of  Newark,  for  plaintiff. 
W.  Bolt  Apgar,  of  Trenton,  and  OUn  Bryan, 
of  PbUadelpbia,  Pa.,  tor  defendant 


TRENCHARD,  X  This  is  a  motion  to 
strike  oat  five  separate  defenses'  contained 
in  the  defendant's  answer  on  the  ground  that 
they  disclose  no  defense  to  the  action.  The 
action  is  brought  by  the  executor  of  the 
will  of  A.  Judson  Clark,  deceased,  against 
the  Supreme  Conclave  Improved  Order  Hep- 
tasophs,  a  fraternal  beneficial  association  of 
Maryland,  operating  by  the  usual  subordinate 
lodge  method.     Plaintiff  claims  $2,000,  the 
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amount  dne  on  a  contributor's  endowment 
certificate  made  by  tbe  defendant  as  follows: 
"This  certifies  that  A.  J.  Clark  has  been 
initiated,  and  is  a  contributing  member  of  Unity 
Omdave  No.  189  in  good  standing.  In  accord- 
ance with  and  under  the  provisions  of  tbe  laws 
Koveming  the  order,  the  sum  of  two  thousand 
dollars  will  be  paid  by  the  Supreme  CondaTe 
Improved  Order  Heptasophs  as  a  benefit,  upon 
doe  notice  of  his  death  and  the  surrender  of 
this  certificate,  to  such  person  or  persons  as  he 
may,  by  will  or  entry  on  record  book  of  this 
Conclave,  or  on  the  face  of  this  certificate, 
direct  the  same  to  be  paid,  provided  he  is  in 
Kood  standing  when  be  dies." 

On  tbe  face  of  the  certificate  Is  tbe  fol- 
lowing direction: 

*^o  the  Officers  and  Members  of  Supreme 
Conclave  Improved  Order  Heptasophs:  It  is 
my  will  that  the  benefits  named  in  this  certifi- 
cate be  paid  to  estate  [Signed]  A.  J.  Clark." 

Tbe  application  for  membership  also  di- 
rects that: 

"In  case  of  my  decease  all  benefits  to  which  I 
may  be  entitled  from  the  Improved  Order 
Heptasophs  be  paid  to  my  estate." 

The  certiflcate  is  dated  April  2,  18S9. 

The  first  defense  alleges  that  defendant 
adopted  a  by-law  In  June,  1889,  restricting 
the  class  to  whom  endowments  might  be 
made  payable  to  certain  relatives  and  de- 
pendents; that  the  plaintiff's  testator  was 
notlfled  to  surrender  bis  certificate  and  fall- 
<.>4l  to  do  so.  The  second  defense  sets  forth 
a  statute  of  Maryland  enacted  In  1894  of 
similar  Import  to  the  by-law  mentioned  In 
tbe  first  defense.  The  third  defense  recites 
a  decision  of  the  Maryland  Court  of  Ap- 
jieals  construing  a  by-law  of  the  EJilghts  of 
Colnnabus.  The  fourth  defense  states  that 
defendant,  in  June,  1893,  amended  its  by- 
laws 80  as  to  prohibit  designation  of  ben- 
eficiaries by  wllL  The  fifth  defense  is  that, 
by  reason  of  defendant's  constitution  and 
by-laws  revised  in  1911  and  in  force  at  the 
death  of  A.  Judson  Clark,  defendant  is  in- 
debted, not  to  plaintiff,  but  to  Mr.  Clark's 
next  of  kin.  AU  of  these  by-laws  and  the 
statute  were  adopted  after  the  endowment 
certificate  had  been  Issued.  We  shall  here- 
after state  more  fully  their  provisions. 

'We  are  of  opinion  that  the  matters  above 
mentioned  constitute  no  defense  to  this  ac- 
tion ;  that  the  statute  and  by-laws  are  not 
retrospective  or  Intended  to  affect  the  cer- 
tificate in  question ;  that  even  if  so  Intended, 
nelttaer  plaintiff  nor  his  testator  consented 
thereto  or  was  bound  thereby. 

Tbe  endowment  certificate  created  a  con- 
tract between  the  defendant  and  Mr.  Clark. 
In  essence  it  Is  a  contract  of  a  life  Insur- 
ance. Holland  v.  Chosen  Friends,  54  N.  J. 
Law,  490,  25  AtL  367;  O'Neill  v.  Supreme 
Council,  70  N.  J.  Law,  410,  57  Atl.  463.  1 
Ann.  Cob.  432;  Sautter  v.  Supreme  Con- 
dave.  76  N.  3.  Law,  763,  71  Aa  232.  It  dif- 
fers from  tbe  ordinary  insurance  contract 
only  in  that  its  terms  are  interpreted  In  the 
li^tat  of  the  application  for  membership,  and 
of  the  constitution  and  by-laws  of  the  asso- 
ciation.    Inasmuch  as  the  constitution  and 


by-laws,  as  they  were  at  the  time  of  the  is- 
suance of  the  certificate,  do  not  appear  in 
the  record,  they  throw  no  light  on  the  mean- 
ing of  this  contract 

The  complaint  alleged  and  the  answer  does 
not  deny,  that  the  contract  was  made  in 
Newark  in  this  state. 

[1]  By  the  contract  the  defendant  agreed 
with  Mr.  Clark  to  pay  $2,000,  at  his  death, 
to  his  "estate."  While  the  word  "estate" 
is  not  very  apt.  Its  meaning  is  clear.  The 
parties  undoubtedly  meant  that  the  money 
should  be  paid  to  the  Insured's  executor  or 
administrator,  to  be  administered  as  a  part 
of  the  property  which  the  insured  might 
leave  at  his  death.  Sulz  v.  Mutual  Reserve, 
145  N.  Y.  663,  40  N.  B.  242,  28  L  R.  A  379; 
Daniels  v.  Pratt,  143  Mass.  216,  10  N.  E. 
166.  As  there  is  no  suggestion  in  the  record 
that  this  designation  of  a  beneficiary  was 
Improper  when  made.  It  only  remains  to  be 
considered  whether  any  subsequent  matter 
alleged  in  defense  avoids  this  contract 

[2]  It  is  a  familiar  and  important  princi- 
ple, always  to  be  kept  In  mind  in  the  con- 
struction of  statutes,  that  they  are  not  to  be 
given  a  retrospective  effect  or  operation  if 
their  language  reasonably  admits  of  another 
construction.  Frellnghuysen  v.  Morristown, 
77  N.  J.  Law,  493,  72  AO.  2. 

[3]  The  established  rule  "that  words  In  a 
statute  ought  not  to  have  a  retrospective 
operation,  unless  they  are  so  clear,  strong, 
and  Imperative  that  no  other  meaning  can  be 
annexed  to  them"  should  be  applied  in  the 
interpretation  of  by-laws  of  social  and  ben- 
eficial organizations  in  controversies  with 
members  in  the  civil  courts.  Roxbnry  Lodge 
V.  Hocking,  60  N.  J,  Law,  439,  88  Atl.  e93> 
64  Am.  St  Rep.  696. 

[4,  6]  The  by-law  adopted  by  tbe  defendant 
in  June,  1889,  and  recited  in  the  first  de- 
fense, with  unimportant  omissions,  reads: 

"Sec.  3.  The  endowment  may  be  made  pay- 
able to  the  following  classes  of  persons  only, 
viz.:  (a)  To  a  member's  father,  mother,  wife, 
children,  grandchildren,  grandparents,  brothers 
or  sisters,  or  any,  or  as  many  of  them  as  the 
member  shall  desire  and  specify;  in  any  of 
which  cases  no  proof  of  dependency  shall  be 
required  by  the  Supreme  Secretary  before  is- 
suing the  endowment  certificate,  (b)  To  any 
person  or  persons  •  •  •  -who  may  be  de- 
pendent altogether  or  in  part  upon  the  mem- 
ber •  •  *  in  which  latter  .cases  •  •  • 
written  evidence  of  the  dependency  ♦  •  • 
mast  be  furnished  to  the  satisfaction  of  the  Su- 
preme Secretary  before  tbe  endowment  certifi- 
cate shall  be  issued    *    *    * ." 

"Sec.  4.  Ail  beneficiaries  shall  be  designated 
in  accordance  with  the  foregoing  regulations; 
•  •  •  and  any  designation  of  beneficiaries, 
except  by  their  individual  names,  shall  render 
the  endowment  certificate  absolutely  void  and 
of  no  effect" 

Clearly  this  by-law  Is  not  retrospective. 
It  limits  the  class  to  whom  benefits  may  be 
made  payable,  but  does  not  attempt  to  avoid 
or  alter  certificates  theretofore  issued. 

The  use  of  the  word  "shall"  in  the  last 
clause  indicates  that  a  prospective  operation 
only  was  intended.    No  doubt  If  this  clause 
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had  been  Intended  to  affect  outstanding  cer- 
tificates, it  would  have  so  declared.  The 
fact  that  the  Improper  designation  la  made 
to  render  the  certificate  absolutely  void 
makes  it  clear  that  outstanding  certificates 
are  not  Intended  to  be  affected,  for  the  de- 
fendant cannot  be  supposed  to  have  had  the 
extraordinary  intention  to  make  absolutely 
void  certificates  which  were  valid  when  is- 
sued, and  which  were  accepted  and  paid  for 
In  good  faith. 

[6]  The  gist  of  section  210  of  the  Mary- 
land statute  (Laws  1894,  c  295,  |  143e)  cited 
in  the  second  defense,  is  the  provision  "Pay- 
ments of  death  benefits  may  be  made  only 
to  the  widow,"  and  certain  others  of  a  class 
in  which  the  plaintiff  la  not  included.  This 
sentence  is  part  of  a  lengthy  statute  ref- 
lating fraternal  organizations,  prescribing 
the  method  of  their  incorporation,  the  priv- 
ileges they  shall  enjoy,  the  reports  they  sliall 
make  to  the  insurance  commissioner,  etc. 
There  Is  nothing  in  this  statute  as  a  whole 
to  indicate  that  the  Assembly  of  Maryland 
intended  to  vitiate  any  past  transaction,  or 
to  alter  the  effect  of  any  outstanding  cer- 
tificate. Tbe  obvious  purpose  of  the  provi- 
sion quoted  is  to  limit  and  regulate  the  fu- 
ture activities  of  fraternal  organizations, 
and  it  should  be  so  Interpreted. 

The  superior  court  of  Delaware,  in  a  well- 
considered  opinion  by  CUef  Justice  Lore, 
discussed  the  act  now  before  the  court,  and 
also  the  by-law  pleaded  in  tbe  first  defense, 
and  held  that  they  were  not  retrospective, 
and  did  not  affect  certificates  issued  before 
their  enactment  Emmons  v.  Supreme  Con- 
clave, 6  PennewiU  (Del.)  116,  63  AQ.  871. 

The  fourth  defense  sets  up  an  amendment 
to  the  defendant's  by-laws,  made  in  1893, 
providing  that  no  entry  shall  be  made  in  any 
application  or  benefit  certificate,  or  other- 
wise, permitting  the  designation  of  the  tien- 
efidary  by  reference  to  a  will,  and  further 
providing  that  no  will  shall  be  permitted  to 
control  the  appointment  of  the  beneficiary. 
The  two  clauses  of  this  amendment  have  one 
purpose,  to  prevent  appointments  by  will, 
and  the  first  clause  indicates  that  this  pur- 
pose is  prospective  only,  and  does  not  relate 
to  prior  outstanding  certificates. 

Tbe  foregoing  observations  apply  with  full 
force  to  the  matter  set  up  in  the  fifth  de- 
fense, and  dispose  of  it 

But  even  if  the  by-laws  and  statute  before 
mentioned  were  Intended  to  have  a  retroac- 
tive operation,  they  would  still  be  ineffectual 
to  defeat  the  plaintiff's  claim.  The  endow- 
ment certificate  evidenced  a  contract  That 
contract,  like  all  other  contracts,  could  only 
be  altered  by  the  consent  of  both  parties,  by 
a  new  meeting  of  minds.  There  is  no  sug- 
gestion in  the  answer  that  Mr.  Clark,  or 
the  plaintiff,  ever  consented,  after  the  mak- 
ing of  the  contract,  to  a  change  in  it  On 
the  contrary,  the  first  defense  states  that 
Mr.  Clark  was  notified  to  surrender  his  cer- 


tificate, and  failed  to  do  so.  The  defendant, 
however,  contends  that  Mr.  Clark's  consent 
was  given  in  advance,  and  Is  set  forth  in  the 
application  and  in  the  certificate  Itsdf.  The 
application  contains  the  statement: 

"I  agree  to  make  punctual  paymenti  of  all 
dues  and  assessments  for  which  I  may  be- 
come liable,  and  to  conform  in  all  respects  to 
the  laws,  rules  and  usages  of  the  order  now 
in  force,  or  which  may  hereafter  be  adopted 
by  the  same." 

The  certificate  states  that  the  sum  of  $2,- 
(XX)  will  be  paid  to  the  estate  "in  accordance 
with  and  under  the  provisions  of  the  laws 
governing  the  order."  The  law  mentioned 
in  the  certificate  presumably  was  the  law  ex- 
isting at  the  time  the  certificate  was  issued. 
Also  it  was  a  law  authorizing  payment  to 
the  estate,  for  otherwise  the  payment  wonid 
not  be  "in  accordance  with  and  under"  the 
law. 

[7]  The  agreement  to  "conform"  contained 
in  the  application  requires  more  considera- 
tion. This  application  was  for  membership 
in  a  fraternal  organization.  The  natural 
meaning  of  the  agreement  by  the  applicant 
to  conform  to  the  by-laws,  is  that  he  shall 
conduct  himself  as  a  Heptasoph,  in  his  re- 
lations with  the  society  and  his  fellow  mem- 
bers, in  conformity  with  its  rules  in  force 
at  the  time  of  his  election,  or  thereafter 
adopted.  That  Mr.  (Hark  conformed  to  the 
rules  of  the  society  is  indicated  by  the  ad- 
mitted fact  that  he  was  a  member  in  good 
standing  at  his  death.  It  would  certainly  be 
a  strained  construction  of  the  agreement  to 
conform  in  all  respects  to  the  laws  to  con- 
strue it  to  mean  that  the  applicant's  insur- 
ance policy  may  be  altered  by  the  insurer 
at  its  pleasure.  So  far  as  fair  construction 
of  the  language  used  will  permit  the  provi- 
sions and  conditions  of  a  contract  of  insur- 
ance with  reference  to  forfeiture  should  be 
strictly  construed  in  favor  of  the  Insured 
and  against  the  company.  Harris  v.  Ameri- 
can Gas  Co.i  88  N.  J.  Law,  641,  85  Atl.  194. 
44  L.  R.  A.  (N.  S.)  70;  Bohles  v.  Prudential 
Ins.  Co.,  84  N.  J.  Law,  815,  86  AU.  438. 

[8]  The  rule  is  established  in  this  state 
that  an  agreement  by  an  applicant  to  be 
bound  by  after-enacted  by-laws  refers  only 
to  such  by-laws  as  tend  to  further  the  sub- 
sistence of  the  contract  between  the  associa- 
tion and  the  member,  and  not  such  by-laws 
as  defeat  or  impair  the  contract  O'Neill  ▼. 
Supreme  Council,  70  N.  J.  Law,  410,  57  AtL 
463,  1  Ana  Cas.  422;  Sautter  ▼.  Supreme 
Conclave,  76  N.  J.  Law,  763,  71  Atl.  232; 
Poole  7.  Supreme  Circle,  85  Atl.  821,  affirmed 
80  N.  J.  Eq.  259,  87  Aa  1118.  Moreover  It 
has  also  been  decided  in  those  cases  that 
such  contract  conferred  npqa  the  member  a 
property  right;  "that  even  the  power  of  ap- 
pointment (of  a  beneficiary)  incidental  to 
the  status  of  membership  in  a  fraternal  as- 
sociation is  a  valuable  property  right." 
O'Neill  V.  Supreme  Council,  70  N.  J.  Law,  410, 
417,  67  Aa  463,  1  Ann.  Cas.  422. 


Digitized  by 


Google 


N.J.) 


JACOBUS  ▼.  CAHILL 


135 


[I]  Mr.  Clark  had  by  his  original  contract 
tbe  Tight  to  have  the  amonnt  of  his  policy 
paid  on  his  death  to  his  executor,  to  be  dis- 
tributed according  to  his  will  to  such  of  his 
kindred  and  friends  or  to  such  charities  as 
he  preferred.  This  was  the  motive  which 
iDdnced  Mr.  Clark  to  make  the  contract,  and 
when  the  defendant  sought  to  take  away  Mr. 
Clark's  freedom  of  disposing  of  the  benefit, 
and  to  restrict  payment  to  certain  next  of 
kin,  for  whom  he  may  have  had  no  affection, 
It  attacked  the  very  essence  of  the  contract. 
Clearly,  therefore,  If  the  by-laws  and  Mary- 
land statute  in  question  be  regarded  as  In- 
tended to  apply  to  prior  contracts  between 
the  defendant  and  its  members,  they  are  in- 
effectual for  such  purpose,  since  It  was  not 
competent  for  either  the  defendant  or  the 
Legislature  to  impair  the  obligations  of  such 
contracts.  Ball  v.  Board  of  Trustees,  71  N. 
J.  Law,  64,  58  Atl.  Ill;  15  A.  &  B.  Bna  of 
Uw  (2d  Ed.)  1044. 

[10]  The  fifth  defense  sets  up  the  opinion 
of  the  court  In  Mathleu  ▼.  Mathleu,  112  Md. 
625,  T7  AtL  112, 

But  this  opinion,  while  of  course  worthy 
of  the  consideration  which  we  have  given  it 
in  the  decision  of  this  present  case,  does  not 
constitnte  a  defense  to  be  pleaded.  The  re- 
mit is  that  the  first,  second,  third,  fourth, 
and  fifth  defenses  will  be  stricken  out,  with 
costs. 


JACOBUS  et  aX.  v.  CAHILL  et  aL 

(Supreme  Court  of  New  Jersey.    May  27, 
1014.) 

1.  MtTHIClPAI.  COBPORATIONS  (J  981*)— TAXA- 
TION— Rbdemption  frok  Sale. 

The  tax  adjustment  act.  commonly  Vnown 
a*  the  Martin  act  (Act  March  SO,  1886  [P.  I.. 
p.  149],  as  amended  by  Act  April  18,  1880,  f  3, 
[P.  L.  p.  309]),  prescribing;  ue  procedure  for 
redemption  of  land  from  manidpal  tax  sales,  is 
applicable  where  the  owners  are  unknown. 

[Ed.  Note. — ^For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  IS  2134-2139;  Dec. 
Dig.  I  981.*i 

2.  Municipal  Cobpokations  (J  9S1*)— Taxa- 
tion— Kedevftion  moM  Sai.k. 

Under  the  tax  adjustment  act,  commonly 
known  as  the  Martin  act  (Act  March  30,  18S«, 
[P.  L.  p.  149],  as  amended  by  Act  April  IS, 
18S9,  I  8  [P.  L.  p.  809]),  prescribing  the  pro- 
cedure for  redemption  of  land  from  municipal 
tax  sales  in  case  of  unknown  owners,  and  pro- 
viding that  if  such  owner,  or  any  person  inter- 
ested, fails  to  redeem  within  the  time  limited, 
the  drcnit  court  shall  make  an  order  directing 
the  comptroller  to  make  a  deed  to  the  purchas- 
er which  shall  convey  the  lands  free  from  all 
interest  of  sacb  unknown  owners,  the  order  is 
final,  and  hence  the  land  cannot  be  redeemed 
subsequent  thereto,  even  though  the  deed  has 
not  been  executed  and  delivered  by  the  comp- 
troller. 

(Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent..  Dig.  {g  2134-2139;  Dec. 
Dig.  I  981.*] 

Certiorari  to  Circuit  Court,  Essex  County. 
Aiq[>Ucation  by  Florence  B.  Cahlll  and  oth- 
ers for  an  order  requiring  the  Comptroller  of 


the  City  of  Newark  to  execute  to  them  a 
deed.  From  an  order  directing  the  execution 
of  the  deed,  Charles  L.  Jacobus  and  others 
bring  certiorari.    Affirmed. 

Argued  before  GUMMEBB,  0.  J,  sitting 
alone,  by  consent  of  parties. 

Clark  McK.  Whlttemore,  of  Elizabeth,  for 
prosecutors.  McCarter  &  English,  of  Newark, 
for  defendants. 

OUMMBRB,  O.  J.  The  nrrlt  in  this  case 
brings  up  proceedings  had  before  the  circuit 
court  of  Essex  county  instituted  by  Florence 
E.  Cahlll,  one  of  the  defendants,  for  the 
purpose  of  obtaining  from  that  court  an  or- 
der directing  the  comptroller  of  the  dty  of 
Newark  to  execute  and  deliver  to  her  a 
deed  of  conveyance  for  certain  lands  In  the 
county  of  Essex  purchased  by  her  at  a  tax 
sale  held  by  the  city  comptroller  on  the  28th 
of  May,  1906,  including  the  final  order  made 
therein  directing  the  execution  and  delivery 
of  such  conveyance  by  the  comptroller. 

At  the  hearing  bad  before  the  circuit  court 
Adams,  J.,  delivered  the  following  opinion: 

"The  petitioner,  Florence  B.  Cahlll,  boaght  at 
a  tax  sale  the  property  known  as  the  Moses 
Roberts  tract,  and  received  certificate  No.  7215, 
and  bought  also  premises  known  as  the  Jon- 
athan Lyon  tract,  for  which  she  received  cer- 
tificate No.  7218.  In  each  case,  after  the  pre- 
liminary proceedings  required  by  law  in  the  case 
of  unknown'  owners,  the  petitioner  obtained  or- 
ders to  show  cause  directed  to  unknown  own- 
ers and  persons  in  interest,  which  were  duly 
published,  and  upon  the  return  of  the  order  in 
each  case  a  final  order  was  made  in  each  case 
on  December  19,  1908,  for  the  execution  of  a 
deed. 

"The  comptroller  of  the  city  of  Newark,  act- 
ing under  legal  advice,  has  refused  to  execute 
the  deeds,  upon  the  ground  that  the  premises 
had  been  already  redeemed  from  the  sales  up- 
on which  the  proceedings  were  based.  Accord- 
ingly, in  order  to  test  the  question,  petitions 
have  been  filed  in  this  court,  and  the  comptrol- 
ler has  been  called  on  to  show  cause  why  be 
should  not  give  a  deed  pursuant  to  the  direction 
of   the  previous   order. 

"It  appears  that  on  December  19,  1908,  the 
same  day  upon  which  the  orders  for  deeds  were 
granted,  one  U.  A.  De  Raismes  deposited  with 
the  comptroller  the  moneys  to  redeem  his  prop- 
erties. The  question  at  issue  between  the  peti- 
tioner and  the  city  is,  therefore,  whether  the 
redemption  was,  in  each  case,  effectual.  The 
position  of  the  comptroller  is  that  the  time  for 
redemption  from  a  tax  sale  does  not  expire  until 
he  has  actually  delivered  a  deed  to  the  purchas- 
er, and  that,  as  these  moneys  were  deposited 
in  the  comptroller's  office  before  the  execution 
and  delivery  of  the  deeds  which  the  court  has 
directed  the  comptroller  to  give,  the  redemption 
was  effective. 

"The  answer  to  this  question  must  depend  up- 
on the  language  of  the  statute  which  regulates 
the  procedure  in  the  case  of  unknown  owners. 
I  will  refer,  for  convenience,  to  Griffith's  edition 
of  the  tax  adjustment  act,  commonly  called 
'Martin  act,'  with  Its  supplements. 

"In  1905  an  act  was  passed,  approved  June 
2,  1905,  which  is  to  be  found  on  pages  490  to 
492  of  the  Pamphlet  Laws  of  that  year.  It 
amends  section  6  of  the  act  commonly  known  as 
the  Martin  act,  which  in  Griffith's  edition  Is 
designated  by  the  Roman  numeral  VI,  and  con- 
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tains  the  following  languase:  'Anjr  person  or 
persons  having  an  estate  or  interest  in,  or  mort- 
gage or  lien  upon,  any  lands  and  premises  sold 
in  pursuance  of  the  fourth  section  of  this  act, 
whose  estate,  interest,  mortgage  or  lien  ap- 
pears of  record  in  the  county,  may  at  any  time, 
before  the  expiration  of  six  months  after  notice 
shall  have  been  given  to  him  of  such  sale  by 
the  purchaser,  his  heirs,  or  assigns,  in  the  man- 
ner hereinafter  provided,  or  before  a  deed  of 
said  premises  shall  have  been  delivered,  as  pro- 
vided in  this  act,  redeem  said  lands  and  prem- 
ises.' 

"If  this  statute  is  applicable  to  this  proceed- 
ing, it  undoubtedly  sustains  the  position  taken 
by  the  comptroller.  It  is  necessary  in  order  to 
determine  the  question  of  its  applicability  to 
notice  that  there  are  two  distinct  cases,  with 
somewhat  different  procedures,  provided  for  by 
the  Martin  act  and  its  supplements.  One  is  the 
case  of  a  known  owner  or  owners,  and  the 
other  the  case  of  unknown  ownership,  or,  to 
nse  the  language  of  section  23  of  the  act  (Grif- 
fith's edition),  'where  the  owner  is  unknown  to 
or  cannot  be  ascertained  by  the  purchaser  or  his 
legal  representatives  or  assigns  after  due  in- 
quiry.' The  earlier  sections  of  the  act  of  1886, 
including  section  IV  and  section  VI,  and  stat- 
utes supplementary  to  or  amendatory  of  sec- 
tions IV  and  VI,  such  as  chapter  162  of  the 
Laws  of  1902  and  chapter  251  of  the  Laws  of 
1005,  appear  to  relate  to  the  case  of  known 
owners.  As  to  such  owners  payment  in  re- 
demption before  the  delivery  of  the  deed  is 
sood* 

[1,2]  "Section  23  in  Griffith's  edition  gives 
the  procedure  in  the  case  of  unknown  owner- 
ship. This  section,  after  saying  that,  if  the 
ownership  is  unknown,  application  may  be 
made  to  the  circuit  court  for  an  order  for  a 
deed,  and  that  the  court  thereupon,  upon  be- 
ing satisfied  that  the  ownership  is  unknown, 
after  due  inquiry,  may  make  an  order  requir- 
ing such  owner,  mortgagee,  or  other  persons  in- 
terested to  appear  and  show  cause  at  a  date 
to  b^  specified  in  the  order,  not  less  than  six 
months  from  its  date,  why  the  deed  should  not 
be  made  and  delivered  to  the  purchaser,  goes 
on  to  provide:  That  in  case  such  unknown 
owner,  mortgagee,  or  other  interested  person 
shall  not  appear  and  show  cause  or  redeem  the 
said  lands  within  the  time  limited  by  the  said 
order,  then  the  court  shall,  on  the  return  day 
thereof,  or  afterwards,  make  an  order  directing 
the  compta'oller  to  make  a  deed  of  conveyance  to 
said  purchaser,  which  shall  convey  the  lands 
free  from  all  interests  or  estate  of  any  such 
unknown  owner.' 

"If  the  section  ended  here,  the  result  would 
be  that  in  the  case  of  an  unknown  owner  the 
order  is  final,  and  that  no  subsequent  redemp- 
tion can  excuse  the  comptroller  from  not  exe- 
cuting or  delivering  a  deed  in  accordance  with 
the  direction  of  the  order.  There  is  a  further 
provision  in  this  section  as  to  publication,  but 
it  evidently  refers  to  publication  of  the  order 
to  show  cause,  and  not  to  publication  of  the 
order  for  the  deed,  and  so  does  not  affect  the 
question  now  under  consideration.  For  pres- 
ent purposes  the  section  ends  with  the  quota- 
tion just  made. 

"The  case  in  hand  is  the  case  of  an  nn- 
known  owner,  and,  if  it  be  true,  as  I  think  it  is, 
that  the  case  is  controlled  by  section  23,  the 
conclusion  results  that  the  redemption  was  too 
late. 

"In  considering  the  case  I  have  assumed  that 
a  judicial  proceeding  antedates  an  ordinary 
transaction  done  on  the  same  day. 

"The  conclusion  thus  reached  is  that  the 
prayer  of  the  petitions  will  be  granted,  with 
costs  in  each  case,  and  that  the  terms  of  the 
original  orders  should  be  carried  out  by  the 
comptroller." 


I  agree  In  the  views  expressed  by  Jndge 
Adams  In  the  foregoing  opinion,  and  for  tbd 
reasons  therein  set  fortb  conclude  that  the 
final  order  made  In  tbe  proceedings  under 
review  Is  In  all  respects  legal  and  should  be 
affirmed. 

The  defendants  are  entitled  to  judgment 


(m  Hd.  212) 

STATE,  to  Use  of  BICKEL  et  al.,  ▼.  PENN- 
SYLVANIA STEEL  CX).  OP  PHILADEL- 
PHIA, PA.    (Nos.  8,  0.) 

(Court  of  Appeals  of  Maryland.    April  8, 1914.) 

1.  Appeal  and  Ebbob  (|  70*)— -DBCisiONa  Rk- 

VIEWABLE— FlNALlTT     OF     DETERUINAIION — 
ObDEB  QUASIlINO'RETTTBn  TO  SUKUONS. 

An  order  quashing  the  return  to  a  sum- 
mons, because  the  defendant,  a  foreign  corpora- 
tion,  was  not  engaged  in  business  within  the 
state,  and  the  summons  was  not  served  upon 
an  agent  authori2ed  for  the  purpose,  was  a 
final  order,  from  which  an  appeal  could  be 
taken,  since,  if  such  grounds  be  upheld,  not  only 
would  DO  action  lie  within  the  state,  but  there 
would  be  no  agent,  as  disclosed  by  the  record, 
upon  whom  process  could  be  served,  and  the  or- 
der, therefore,  prevented  tbe  further  prosecution 
of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  70.»] 

2.  CORPOBATIONS  (§  641*)— FOBMQN  COBPOBA* 

TI0N8— Actions— Pbocebs. 

Code  Pub.  Civ.  Laws,  art.  23,  |  92,  au- 
thorizing suits  against  any  foreign  corporation 
regularly  doing  business  or  exercising  any  of  its 
franchises  within  tbe  state  and  the  service  of 
process  upon  a  resident  agent  authorized  for 
that  purpose  under  section  93,  but  if  there  be 
no  such  agent,  upon  any  agent  or  other  person 
in  its  service,  is  valid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fj  2519,  2604,  2607;  Dec.  Dig.  { 
641.»] 

8.  Cobporations  (f  668*)— Fobeion  Cobpora- 

TioNs— Actions— Pbocess. 

Where  the  state,  in  permitting  foreign  cor- 
porations to  do  business  therein,  provides  that 
in  suits  against  them  for  business  there  done 
process  shall  be  served  upon  their  agents,  the 
provision  is  deemed  a  condition  of  the  per- 
mission, and  to  have  been  assented  to  by  those 
subsequently  so  doin^  business,  but  they  must  be 
engaged  in  business  in  the  state,  and  th$  agents 
appointed  to  act  there. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  2603-2627;   Dec.  Dig.  |  668.*] 

4.   COBPOBATIONS  (8  668*)— FOBElaM  COBPOBA- 

TI0N8—ACBI0NS—PB0CBS8— "Doing     Busi- 
ness." 

A  foreign  steel  corporation  which  did  a 
large  business  in  the  state,  consisting  of  con- 
struction work,  such  as  the  bridge  in  the  con- 
struction of  which  plaintiff  was  injured,  and  the 
sale  of  its  products,  its  state  agents,  maintain- 
ing an  office  bearing  its  name  on  the  door  and 
stationery,  was  "doing  business"  in  the  state 
within  Code  Pub.  Civ.  Laws,  art  23,  |  92,  au- 
thorizing service  of  summons  in  such  case  upon 
agents,  at  the  time  of  the  injury  down  to  the 
time  of  service  of  summons,  though  it  had  done 
no  construction  work  for  about  a  year  previous 
thereto. 

[Ed.  Note.— For  other  cases,  see  Corjmrationa. 
Cent.  Dig.  §{  2603-2627;   Dec  Dig.  §668.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2165-2160;  vol.  8,  pp.  7640- 
7641.] 
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S.   COBPOBATIORB  (S  668*)— FOKKION  COBPOKA- 

noNs— Actions— Pbocebs. 

A  corporation  which  was  the  exclusive 
■gent  of  a  foreign  steel  corporation  for  the 
transaction  of  its  business  within  the  state,  upon 
the  entire  amount  of  which  it  received  a  oom- 
mission,  its  office  door  and  stationery  bearing 
the  steel  company's  name,  had  implied  authority 
to  receive  service  of  summons  nnder  Code  Pub. 
CiT.  Laws,  ar*.  23,  {  92,  authorized  service 
upon  any  agent  »r  other  person  in  the  service 
of  a  foreign  cor>>ration,  thongh  the  agency 
paid  the  office  rent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2603-2627;   Dec  Dig.  |  66S.*] 

Appeal  from  Citcolt  Court,  Wasblngton 
Connty;   M.  L.  Keedy,  Judge. 

"To  be  officially  reported." 

Suit  by  the  state  of  Maryland,  to  the  nse 
of  Frances  L.  Blckel  and  another,  against 
the  Pennaylvania  Steel  Company  of  PMladel- 
Idiia,  Pa.  From  an  order  quashing  the  re- 
tam  to  the  sammons,  plalntUTs  appeal.  Re- 
versed and  remanded. 

Argned  before  BOTD,  C.  J.  and  BRIS- 
COE, THOMAS,  PATTISON,  URNBR, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Palmer  Tennant  and  Frank  O.  Wagaman, 
ttoth  of  Hagerstown  (Wagaman  &  Wagaman, 
of  Hagerstown,  Marshall  McCormick,  of 
Roanoke,  Ya.,  and  Samuel  B.  Loose  and 
Alexander  Armstrong,  Jr.,  twth  of  Hagers- 
town, on  the  brief),  for  appellants.  Henry 
H.  Keedy,  Jr.,  of  Hagerstown  (J.  Clarence 
Lane,  of  Hagerstown,  on  the  brief),  for  ap- 
pellee 

PATTISON,  J.  This  suit  was  brought  by 
the  appellants,  Frances  L,  Blckel  and  Mar- 
garet Blckel,  as  equitable  plainttfTa,  against 
the  Pennsylvania  Steel  Company,  a  corpora- 
tion. Incorporated  under  the  laws  of  the  state 
of  Pennsylvania,  to  recover  damages  for  the 
death  of  Ross  L.  Blckel,  husband  and  f&ther 
of  the  equitable  plaintUFs,  caused,  as  it  is 
alleged,  by  the  negligence  of  the  defendant 
while  he  was  engaged  as  Its  employe  In  the 
erection  of  the  steel  superstructure  of  a 
bridge  across  the  Potomac  river  at  Williams- 
port.  Washington  county,  Md. 

The  accident  resulting  In  the  death  of 
Blckel  occurred  on  the  16th  day  of  December, 
1908,  and  this  suit  was  Instituted  on  Decem- 
ber 11,  1900,  and  after  many  renewals,  the 
•ominonB  Issued  to  the  April  term,  1913,  was 
retnmed: 

"Summoned,  the  Pennsylvania  Steel  Company 
at  Philadelphia,  a  corporation,  by  service  on 
R.  C.  Hoffman  &  Co.,  Incorporated,  its  agent, 
by  service  on  Howard  E.  Kernan,  treasurer, 
and  a  copy  of  the  process  left  with  R.  C.  Hoff- 
man &  Co.,  Incorporated,  by  leaving  the  same 
with  Howard  E.  Kernan,  treasurer  of  R.  C 
Hoffman  &  Ca,  Incorporated ;  also,  notice  ot 
said  summons  left  at  the  principal  office  of 
■aid  corporation." 

A  motion  filed  to  quash  the  return  to  the 
anmmons  was  granted  and  the  return  to  the 
summons  quashed.  Among  the  grounds  a»- 
Eisned  in  the  motion,  and  those  upon  which 
the    defendant  relies  and  upon  which   the 


court  below  sustained  the  motion  are:  First. 
That  the  "defendant  Is  not  now  doing  busi- 
ness In  the  state  of  Maryland,  nor  has  it 
been  doing  any  business  therein,  nor  been 
engaged  In  doing  any  business  In  the  state  of 
Maryland,  since  the  17th  day  of  January, 
1910."  Second.  That  R.  C.  Hoffman  &  Co., 
Incorporated,  upon  which  the  summons  wa» 
served,  was  not  at  the  time  of  the  Instlto- 
tlon  of  this  suit,  or  had  it  ever  been,  an  agent 
of  the  defendant  company  upon  which  pro- 
cess could  have  been  served  for  and  on  behalf 
of  defendant  company. 

A  motion  to  dismiss  the  appeal  having 
been  filed  In  this  court,  It  will  first  be  con- 
sidered. 

[1]  It  Is  contended  by  the  appellee  that  the 
order  sustaining  the  motion  and  quashing 
the  return  Is  not  a  final,  but  an  Interlocu- 
tory, order  from  which  an  appeal  to  thla 
court  will  no't  lie,  and  to  sustain  its  conten- 
tion cites  us  to  the  cases  of  Oland  v.  Agri- 
cultural Insurance  Co.,  69  Md.  248,  14  Atl. 
669,  Bolglano  r.  Gilbert  Lock  Co.,  73  MdL. 
132,  20  Atl.  788,  25  Am.  St  Rep.  682,  Mul- 
len ▼.  Sanborn,  79  Md.  864,  29  Atl.  622,  25- 
L.  R.  A.  721,  47  Am.  St  Rep.  421,  and  Cen- 
tral of  Georgia  Ry.  Co.  v.  Elchberg,  107  Md. 
36S,  68  Atl.  690,  14  L.  R.  A.  (N.  S.)  889;  Louff 
T.  Hawken,  114  Md.  234,  7»  AtL  190,  42  L,  R. 
A.  (N.  S.)  1101.  In  the  first  of  these  cases, 
the  one  upon  which  the  appellee  mainly  re- 
lies, the  plalntur  Instituted  suit  in  the  cir- 
cuit court  for  Frederick  county  against  an 
Insurance  company  Incorporated  under  the 
laws  of  the  state  of  New  Tork,  and  the  sum* 
mons  Issued  against  the  defendant  was  re- 
turned served  on  the  local  agent  of  the  de- 
fendant Insurance  company,  and  a  summons- 
directed  and  sent  by  maU  to  the  genera) 
agent  Or  attorney  of  the  company,  residing: 
In  the  dty  of  Baltimore,  especially  appointed 
to  receive  process  against  the  company,  but 
whether  such  summons  was  ever  received  by 
the  attorney  or  agent  of  the  company  was  » 
controverted  fact  in  the  case.  -  The  court 
there  held  that,  as  the  statute  applicable  to- 
foreign  insurance  companies  require  them, 
before  doing  business  In  this  state,  to  file 
with  the  Insurance  Commissioner  "a  power 
of  attorney  appointing  a  citizen  of  this  state, 
resident  within  this  state,  the  agent  or  at- 
tomey  for  the  company  upon  whom  process- 
ot  law  can  be  served,"  and  as  the  defendant 
company  In  that  caSe  had  met  such  require- 
ment, good  faith  required  that  the  procesa 
should  have  been  served  upon  the  attorney 
so  selected  and  appointed  and  not  upon  the 
local  agent  The  court  In  that  case  dismiss- 
ed the  appeal,  but  In  doing  so  said: 

"The  case  against  the  appellee  U  stOl  pend- 
ing in  the  court  below,  and  process  may  be  re- 
newed and  properly  served  m  accordance  with 
the  provigions  of  the  statute  to  which  we  have- 
referred." 

In  this  case,  however,  the  defendant  com- 
pany contends  that  it  Is  not  doing  busl- 


■n>r  other  easM  «m  uuna  topic  and  lectloa  NUMBER  in  Dec.  Dig.  ft  Am.  Dig  Koy-No.  Series  ft  Rsp'r  Indez«» 


Digitized  by 


LjOOQle 


138 


91  ATLANTIC  BEFOBTEB 


(Md 


ness  In  the  state,  and,  fnrther,  that  the  par- 
ty upon  whom  the  process  was  served  was 
not  at  such  time  Its  agent  within  the  mean- 
ing of  the  statute.  In  that  case  the  court 
held  that  the  defendant  corporation  was  do- 
ing business  In  the  state  of  Maryland,  and 
that  it  could  be  properly  sued  in  this  state, 
and,  further,  that  there  was  a  party  upon 
whom  process  could  be  served,  binding  upon 
the  defendant  corporation.  But  if  it  be  held 
under  the  motion  In  this  case  that  the  de- 
fendant company  Is  not  doing  business  in 
this  state,  and  that  R.  C.  Hoffman  &  Co.  Is 
not  the  agent  of  the  defendant  company  as 
aforesaid,  then  not  only  will  no  action  He 
against  the  defendant  in  this  state,  bnt 
there  Is  no  one,  as  disclosed  by  the  record, 
upon  whom  process  may  be  served,  binding 
upon  the  defendant  corporation,  in  the  Ju- 
risdiction In  which  this  suit  is  instituted,  and 
therefore  the  order  sustaining  the  motion  to 
quash  the  retnm  Is  so  far  final  as  to  prevent 
the  further  prosecution  of  the  suit,  and  thus 
an  appeal  will  lie  from  said  order  to  this 
court 

In  the  case  of  Central  of  Georgia  Ry.  Co. 
V.  Ellchberg,  supra,  the  question  here  raised 
was  not  presented  to,  nor  decided  by,  this 
court  That  case,  however,  differs  from  the 
case  before  us  in  that  the  motion  in  that  case 
was  overruled  and  there  was  nothing,  by  rea- 
son of  such  ruling,  to  prevent  the  further 
prosecution  of  the  suit  In  this  case  the  mo- 
tion was  sustained  and  the  return  quashed. 
The  other  cases  cited  contain  nothing  incon- 
sistent with  the  conclusion  that  we  have 
reached. 

[2]  Section  92  of  article  23  of  the  Code  of 
1912  provides  that : 

"Any  person  or  corporation,  whether  a  resi- 
dent or  a  nonresident  of  this  state,  may  sue 
any  foreign  corporation  regularly  doing  busi- 
ness or  regularly  exercising  any  of  its  fran- 
chises herein  for  any  cause  of  action.  •  •  • 
If  such  corporation  has  a  resident  agent  au- 
thorized and  prepared  to  accept  service  as  pro- 
vided by  section  93  of  this  artide,  such  pro- 
cess shall  be°  served  upon  him.  If  the  corpora- 
tion has  no  resident  agent  so  anthoriEed  and 
prepared,  process  may  be  served  *  •  *  up- 
on any  president,  manager,  director,  ticket 
agent  or  officer  of  the  corporation,  or  upon  any 
agent  or  other  person  in  itt  terviee." 

The  defendant  company  in  this  case,  al- 
though coming  within  the  provisions  of  sec- 
tion 93  of  article  23,  failed  to  file  with  Hxb 
Secretary  of  State  a  certificate,  giving  "the 
name  and  address  of  its  agent,  resident  in 
this  state,  authorized  to  accept  service  of 
process  upon  it,"  as  required  by  said  section. 

The  validity  of  statutes  of  the  character 
of  the  one  above  quoted  is  generally  recog- 
nized. 

"When  a  corporation  has  so  far  identified  It- 
self with  a  locality  beyond  the  state  of  its  crea- 
tion and  domicile  as  to  be  found  there  for 
practical  business  purposes,  it  is  reasonable  to 
treat  it  as  there  also  to  respond  to  its  obliga- 
tions when  called  upon  to  do  so  in  the  courts 
of  that  locality.  ♦  •  •  The  inconvenience 
and  practical  injustice  of  permitting  corpora- 
tions to  invoke  the  comity  of  a  foreign  state, 


for  the  exercise  of  their  franchises  and  the 
transaction  of  their  bunness,  and  at  the  same 
time  to  obtain  exemption  from  suit,  have  been 
met  by  legislative  enactments  in  many  states 
authorizing  the  service  of  process,  in  such  cas- 
es, upon  the  agents  of  the  corporations.  The 
judgments  obtained  in  suits  thus  commenced  by 
service  upon  such  agents,  pursuant  to  the  laws 
of  the  state,  are  valid  everywhere,  provided 
the  corporation  was  engaged  in  business  in  the 
state,  and  service  was  made  upon  an  agent 
there,  actually  representing  the  corporation  at 
the  time."  Good  Hope  Co.  ▼.  RaUway  Barb 
Fendng  Co.  (C.  C.)  22  Fed.  035;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404. 15  L.  Ed.  451; 
Conn.  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U. 
S.  602,  19  Sup.  Ct  808,  43  L.  Ed.  569;  St 
Clair  V.  Cox,  106  U.  S.  350,  1  Sup.  Ct  854, 
27  L.  Ed.  222. 

[3]  If  the  state  permits  a  foreign  corpora- 
tion to  do  business  within  her  limits  and  at 
the  same  time  provides  that,  in  suits  against 
it  for  business  there  done,  process  shall  be 
served  upon  its  agents,^  the  provision  is  to 
be  deemed  a  condition  of  the  permission; 
and  corporations  that  subsequently  do  busi- 
ness in  the  Btate  are  to  be  deemed  to  assent 
to  such  condition  as  fully  as  though  they  bad 
specially  authorized  their  agents  to  receive 
service  of  the  process.  There  Is  no  authori- 
ty, however,  for  the  service  of  a  summons 
upon  such  agent  of  a  foreign  corporation  un- 
less the  corporation  be  engaged  In  business 
in  the  state  and  the  agent  be  appointed  to 
act  there.    St.  Clair  v.  Cox,  supra. 

The  difficulty  in  these  cases  is  in  determin- 
ing what  acts  of  the  foreign  corporation  con- 
stitute "doing  business"  In  the  state,  so  as 
to  render  it  liable  to  be  sued  in  such  state. 
So  far  as  we  have  been  able  to  find,  there 
has  been  no  general  definition  of  the  term 
"doing  business"  In  the  sense  that  we  are 
now  dealing  with  that  term.  This  question, 
it  seems,  must  be  largely  determined  upon 
the  facts  of  each  Individual  case,  and  so  it 
must  be  determined  in  this  case. 

"In  the  state  where  a  corporation  is  formed 
it  is  not  difficult  to  ascertain  who  are  author- 
ized to  represent  and  act  for  It.  Its  charter 
or  the  statutes  of  the  state  will  indicate  in 
whose  hands  the  control  and  management  of  its 
affairs  are  placed.  Directors  are  readily  found, 
as  also  the  officers  appointed  by  them  to  man- 
age its  business.  But  the  moment  the  bound- 
ary of  the  state  is  passed,  difficulties  arise;  it 
is  not  so  ea^  to  determine  who  represents  the 
corporation  there,  and  under  what  circumstanc- 
es service  on  them  will  bind  it"  St  Clair  v. 
Cox. 

"In  the  absence  of  any  express  authority,  the 
question  depends  npon  the  review  of  the  sur- 
rounding facts  and  upon  the  inferences  which 
the  court  might  properly  draw  from  them.  If 
it  appear  that  there  is  a  law  of  the  state  in 
respect  to  the  service  of  process  on  foreign 
corporations,  and  that  the  character  of  the 
agency  is  such  as  to  render  it  fair,  reasonable, 
and  just  to  imply  an  authority  on  the  part  of 
the  agent  or  receive  service,  the  law  will  and 
ought  to  draw  such  an  inference  and  to  imply 
such  authority,  and  service  under  such  cir- 
cumstances and  upon  an  agent  of  that  character 
would  be  sufficient. 

"The  question  turns  upon  the  character  of 
the  agent,  whether  he  is  such  that  the  law 
would  imply  the  power  and  impute  the  author- 
ity to  him,  and  if  be  be  that  kind  of  an  agent. 
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the  implication  will  be  made  notwithstanding  a 
dmial  of  autboritjr  on  the  part  of  the  officers 
of  the  corporation."  Conn.  Mutual  Life  Ins. 
Co.  T.  Spratley,  aupra. 

[41  The  defendant  corporation  was  In  the 
year  1908,  and  Is  now,  engaged  in  the  mann- 
fftctnre  of  steel  products  of  various  kinds  In 
the  state  of  Pennsylvania.  In  August,  1908, 
it  entered  into  a  contract  with  the  Washing- 
ton and  Berkeley  Bridge  Ciompany  a  West 
Virginia  corporation,  to  furnish  the  material 
and  erect  for  It  a  steel  superstructure  of  a 
bridge  spanning  the  Potomac  river  at  the 
town  of  Wllllamsport,  Washington  county, 
Hd.  It  was  while  the  said  Ross  Bickel,  a 
nonresident  of  Maryland,  was  employed  by 
the  defendant  company  In  the  work  of  erect- 
ing the  said  superstructure  that  he  on  the 
18th  day  of  December,  1908,  by  reason  of  the 
defer dnnt's  all>ged  ne''I<gence  was  hurled 
and  thrown  from  said  bridge  Into  the  river 
below,  sustaining  Injuries  from  which  he 
died. 

The  record  discloses  that  there  has  never 
been  any  written  contract  of  agency  between 
R.  C.  BotTman  &  Co.  and  the  defendant  cor- 
poration, but  08  expressed  by  John  O.  Jay, 
"general  manager  of  sales"  for  the  defendant 
company,  the  existing  agreement  between  R. 
C.  HoflTman  ft  Co.  and  the  defendant  Is  the 
result  of  a  "gradual  growth  of  mutual  con- 
fidence," by  the  terms  of  which  R.  C.  Hofl- 
man  ft  Co.,  as  the  exclusive  agent  of  the  de- 
fendant company  in  Maryland,  solicited  con- 
tracts therein,  not  only  for  the  sale  of  de- 
fendant's manufactured  products  but  In  some 
instances,  as  In  the  case  before  us,  for  the 
construction  of  steel  bridges  and  were  com- 
pensated therefor  by  commissioners  upon  all 
the  "btislness"  done  by  the  defendant  com- 
pany within  this  state,  whether  such  busi- 
ness was  procured  through  their  solicitation 
or  not. 

The  office  occupied  by  R.  C.  Hoffman  &  Co. 
as  such  agents  is  in  the  Continental  Trust 
Building,  Baltimore,  Md.,  the  rent  for  which 
b  f  aid  by  the  said  R.  C.  Hoffman  &  Co.,  but 
niton  its  doors  appears  in  large  letters  the 
following : 

"Baltimobx  Officb 
"Pennstlvania  Steel  Compaitt 

"R.  O.'  HorFMAN  &  Co..  Inc.,  Soxtthebn 

Sales  Aoentb." 

The  officials  of  the  defendant  company,  in- 
cluding its  president  and  vice  president,  at 
times  visited  the  said  office  occupied  by  R. 
0.  Hoffman  &  Co.,  and  John  C.  Jay,  Its  gen- 
eral manager  of  sales.  Is  frequently  there; 
all  of  these  officials  were  fully  aware  of  the 
above  notice  appearing  upon  the  door  of 
the  office. 

It  is  shown  by  the  testimony  that  all  con- 
tracts were  executed  by  the  defendant  com- 
pany but  It  is  not  shown  whether  such  con- 
tracts were  Issued  within  or  without  the 
state.    Upon  the  letter  heads  used  by  R.  C. 


Hoffman  &  Co.  In  corresponding  with  the  de-' 
fendant  company  and  others  appears  the  fol- 
lowing : 

"Baltimore  Office,  Pennsylvania  Steel  Co.,  R. 
C.  Hoffman  &  Co.,  Inc.,  Southern  Sales  Agent" 

The  R.  C.  Hoffman  ft  Co.  is  now  and  has 
been  since  Its  Incorporntion  in  1905,  the  ex- 
clusive agent  of  the  Pennsylvania  Steel  Com- 
pany in  the  state  of  Maryland  and  it  is 
shown  by  the  record  that  the  business  done 
in  this  state  by  the  last-named  company 
amounts  to  at  least  $1,000,000  annually. 

The  witness  Jay,  when  asked  "Confine 
yourself  to  the  time  since  you  have  been  gen- 
eral Manager  of  Sales  and  state  whether  or 
not  the  Pennsylvania  Steel  Company  of  Phil- 
adelphia has  been  engaged  in  any  business 
within  the  state  of  Maryland  other  than  the 
sale  of  Its  products,"  answered,  "It  has  not." 
This  witness  has  for  many  years  been  in  the 
employment  of  the  defendant  corporation, 
and  his  evidence  discloses  that  he  was  famil- 
iar with  the  affairs  of  the  company.  There- 
fore, In  saying  that  the  company  had  not 
been  engaged  in  any  business  in  this  state 
other  than  the  sale  of  its  products  since  hif> 
appointment  to  his  present  position  In  1912, 
he  practically  admitted  that  prior  to  that 
time  it  had  been  engaged  in  other  business 
in  the  state  of  Maryland  which  was  undoubt- 
edly true,  as  shown  by  the  facts  of  this  case. 
No  other  witness  was  placed  upon  the  stand 
by  the  defendant  and  no  other  testimony 
was  given  that  in  any  way  reflects  upon  the 
time  when  the  defendant  company  ceased, 
If  it  has  ceased,  to  exercise  its  franchises  In 
this  6tate  In  the  construction  of  bridges,  or 
In  the  performance  of  any  similar  work.  It 
may  have  been  that  the  company  within  the 
period  mentioned,  between  March,  1912,  and 
April,  1913,  when  the  witness  was  upon  the 
stand,  had  not  done  any  construction  work 
In  the  state,  yet  it  does  not  follow  from  the 
fact  that  the  company  bad  abandoned  this 
state  in  respect  to  their  branch  of  its  busi- 
ness. It  may  not  have  been  able  within  such 
period  to  secure  work  upon  terms  satisfacto- 
ry to  it,  and  for  that  reason  had  not,  during 
said  period,  been  engaged  In  such  work. 
This,  the  only  evidence  offered  In  support  of 
the  motion,  is  by  no  means  conclusive  of  the 
fact  therein  alleged  that  the  defendant  com- 
pany was  not  doing  busine.s8  In  the  state  at 
the  time  of  the  service  of  the  process  upon 
R.  C.  Hoffman  ft  Co.,  its  agent  In  this  state, 
within  the  meaning  of  the  statute. 

It  cannot,  we  think,  be  sucte-sfully  con- 
tended, under  all  the  facts  and  circumstanc- 
es of  this  case,  that  the  defendant  corpora- 
tion, while  engaged  generally  in  its  aforesaid 
construction  work  and  in  the  sale  of  its  prod- 
ucts in  this  state  was  not  doing  business  and 
exercising  Its  franchises  therein  within  the 
meaning  of  the  statute;  and  It  was  at  such 
time  that  the  defendant's  employe,  Ross 
Bickel,  while  at  work  upon  the  bridge  afore- 
said, sustained  Injuries  that  resulted  In  his 
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death,  to  recover  damages  for  whlcb  tbls 
suit  Is  Instituted. 

[5]  The  R.  O.  Hoffman  &  Co.  has  continu- 
ously, since  Its  Incorporation  In  1995,  served 
the  Pennsylvania  Steel  Company  as  Its  ex- 
clusive agent  In  the  transaction  of  its  busi- 
ness In  this  state,  and  so  far  as  the  record 
discloses  its  agency  agreement  has  at  all 
times  during  the  existence  of  such  agency 
remained  practically  the  same.  It  is  now, 
and  has  been  during  the  period  of  its  agency, 
compensated  for  Its  services  by  commissions 
paid  to  it  by  the  defendant  company  upon  the 
entire  amount  of  business  done  by  such  de- 
fendant company  in  this  state.  This  was 
true  when  the  defendant  company  was  actu- 
ally engaged  in  both  the  sale  of  Its  products 
and  in  the  aforesaid  construction  work  and 
it  Is  now  true,  when  It  Is  claimed  by  the  de- 
fendant company  that  its  business  within  the 
state  is  confined  to  the  sale  of  its  products. 
At  all  times  during  the  existence  of  such 
agency  an  office  has  been  maintained  in 
Maryland  upon  the  door  of  which  appears  a 
notice  stating  it  to  be  the  "Baltimore  Office 
of  the  Pennsylvania  Steel  Co.,  R.  C.  Hoffman 
A  Co.,  Inc.,  Southern  Sales  Agents,"  and  the 
character  of  such  agency  is  also  further  im- 
parted to  the  public  by  lilie  notice  found 
upon  the  letter  heads  of  R.  C.  Hoffman  & 
Co.  used  by  it  in  its  correspondence  as  such 
agent  It  is  true,  the  record  discloses  that 
the  rent  of  the  office  Is  paid  by  R.  0.  Hoff- 
man &  Co.,  but  this  fact  in  itself  should  not, 
we  think,  outweigh  all  the  surrounding  facts 
and  circumstances  which  so  strongly  Indi- 
cate that  it  Is  the  office  of  the  defendant 
corporation.  The  business  of  the  defendant 
company  in  this  state  was  large  ana  lucra- 
tive; and,  as  R.  0.  Hoffman  &  Co.  was  paid 
for  its  services  by  commissions  upon  the  en- 
tire business  done  by  the  defendant  company 
In  this  state,  the  fact  that  It  was  to  pay  the 
rent  of  the  office  may  have  been,  and  proba- 
bly was,  taken  Into  consideration  in  fixing 
and  determining  the  compensation  to  be 
paid  Its  agent. 

After  a  thoughtful  consideration  of  all  the 
facts  of  this  case,  we  are  of  the  opinion  that 
it  Is  sufficiently  shown  that  the  defendant 
company,  a  foreign  corporation  was  doing 
business  and  exercising  its  franchises  in  this 
state  at  the  time  of  the  injuries  sustained  by 
Bickel  which  resulted  in  bis  death,  and  that  it 


continned  to  do  so,  and  was  so  doing  business 
and  exercising  Its  franchises  in  this  state 
at  the  time  of  service  of  process  upon  its 
agent,  R.  C.  Hoffman  &  Co.  And  we  are 
likewise  of  the  opinion  that  it  may  be  prop- 
erly Inferred  from  the  character  of  the  agen- 
cy, as  established  by  the  facts  here  produced, 
that  R.  0.  Hoffman  &  Co.,  as  agents  of  the 
defendant  corporation  in  this  state,  had  at 
least  the  Implied  authority  to  reodve  serv- 
ice of  process. 

There  are  other  grounds  stated  In  the  mo- 
tion upon  which  the  court  below  was  asked 
to  quash  the  return  to  the  summons,  but,  in 
our  opinion,  upon  none  of  them  should  the 
motion  have  been  granted. 

Therefore  the  court  below,  in  our  opinion, 
erred  In  granting  the  motion  to  quash  the 
return  to  the  summons.  We  will  therefore 
reverse  the  order  quashing  the  return  and  re- 
mand the  case. 

Order  reversed  and  case  remanded,  wltb 
costs  to  the  appellants. 


(123  Hd.  SU) 
STATE,    to    Use    of    STANIiBT,   v.    PLNN- 
SYLVANIA  STEEL  CO.  OF  PHILA- 
DELPHIA, PA,  (No.  29.) 

(Court  of  Appeals  of  Maryland.    April  8, 1914.) 

Am)eal  from  Baltimore  City  Court;  Henry 
D.  Harlan,  Judge. 

Suit  by  the  State  of  Maryland,  to  the  use  of 
Lillian  Mildred  Stanley,  against  the  Pennsyl- 
vania Steel  Company  of  Philadelphia,  Pa. 
From  an  order  quashing  the  return  to  the  sum- 
mons, plaintiff  appeals.  Reversed  and  re- 
manded. _ 

Argued  before  BOYD,  a  J.,  and  BtJBKB, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

R.  Lee  Slingluff  and  Thomas  Foley  Hlsky, 
both  of  Baltimore,  for  appellant.  Clarence  A. 
Tucker,  of  Baltimore  (Samuel  J.  Harman, 
Charles  H.  Knapp,  and  Joseph  N.  Ulman,  all 
of  Baltimore,  on  the  brief),  for  appellee. 

PATTISON,  J.  The  material  facts  in  this 
case  are  identical  with  the  facts  of  the  case  of 
State  of  Maryland,  to  Use  of  Frances  L.  Bickel 
and  Margaret  Bickel,  v.  Pennsylvania  Steel 
Company  of  Philadelphia,  Pa.,  91  Atl.  136,  ar- 
gued with  this  case  at  the  January  term,  1914, 
of  this  court,  and  for  the  reasons  stated  in  the 
opinion  filed  in  that  case,  the  order  quashing 
the  return  to  the  summons  in  this  case  will  be 
reversed  and  the  case  remanded. 

Order  reversed,  and  case  remanded,  with  costs 
to  the  appellant 
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cox  et  al.  T.  BENNETT  et  al.     (No.  26.) 

(Court  of  Appeals  of  Maryland.    May  12, 1914. 
Rehearing  Denied  June  26,  1914.) 

1.  E<ioiTY   ({  430*)— DsrENSES— Fbattd. 

NVhere  a  suit  was  instituted  to  set  aside  an 
order  declariOK  a  specified  section  of  a  bar  un- 
der water  to  oe  barren  bottom,  and  excluding 
it  from  a  survey  of  natural  oyster  beds,  bars, 
and  rocks,  for  fraud  in  obtaining  the  order, 
any  defense  that  might  have  been  presented  in 
the  original  proceeding  could  only  be  raised  by 
answer,  and  not  by  plea. 

(Ed.  Note.— For  other  cases,  see  Eiquity,  Clent. 
Dig.  SS  1034-1047;   Dec.  Dig.  {  430.»] 

Z  Fish  (|  7*)— Sheix  Fish— Land  undbb 
Watbb-^ubisdiction  to  GI.AS8IFT— Peti- 
nox— Description  or  Land. 

Code  Pub.  Civ.  Laws,  art.  72,  g  93,  pro- 
vides for  the  classification  of  land  under  water 
for  the  propagation  of  oysters,  etc.,  on  a  petition 
filed  ather  for  including  bars  within  or  exclud- 
ing barren  bottoms  from  the  lines  of  a  sur- 
vey, declaring  that  a  plat  designating  the  loca- 
tion shall  be  filed,  or,  in  the  absence  of  a  plat, 
the  location  shall  be  designated  with  reasonable 
certain^  by  landmarks.  Meld,  that  where  a  pe- 
tition for  the  exclusion  of  certain  barren  bot- 
toms contained  a  sufiScient  description  of  the 
land  sought  to  be  excluded,  it  was  immaterial 
to  the  court's  jnriadiction  that  no  plat  thereof 
was  filed. 

[Ed.  Note.— For  pther  cases,  see  Fish,  Cent 
Dig.  {3  9,  10, 15 ;  Dec..  Dig.  {  7.*] 

3.  ArroitRET  AND  Client  (>  77*)— Subvkt  or 
Land  tjndes  Wateb — Exclusion  or  Bab- 
ben  Bottoms— Petition— SioNiNO   by  At- 

TOBNET. 

Where  a  petition,  in  the  name  of  at  least 
24  residents  ot  a  county  for  the  exclusion  of 
certain  alleged  barren  bottoms  from  a  surrey  of 
natural  oyster  beds,  bars,  and  rocks,  as  provided 
by  Code  Pub.  Civ.  Laws,  art  72,  §  93,  was  sign- 
ed by  attorneys  of  the  court,  it  sufficiently  com- 
plied with  the  statutory  requirement  that  if 
residents  of  any  county,  exceeding  24  in  num- 
ber, within  four  months  after  the  filing  of  a  sur- 
vey and  report,  shall  file  in  the  circuit  court 
a  petition  in  writing,  attested  by  some  one  or 
more  of  the  petitioners,  alleging  that  five  acres 
or  more  of  adjacent  oyster  beds,  bars,  or  rocks 
have  been  omitted,  or  that  any  such  quantity 
of  barren  bottoms  have  been  included,  etc,  the 

Question  may  be  considered,  and  the  objection 
etennined,  without  the  actual  signing  of  the 
petition  by  the  petitioners. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient,  Cent.  Dig.  H  88-90,  132, 136,  148,  149; 
Dec  Dig.  I  77.»] 

4.  Fish  (i  7*)— Shell  Fish— Land  undkb 
Wateb— Natubal  Otsteb  Beds,  Babs,  and 
Rocks— Babhen  Gbound — Sdbvet— Amend- 
ed Plat— Filing. 

Where  certain  alleged  barren  bottoms  were 
fevered  from  a  survey  of  natural  oyster  beds, 
bars,  and  rocks,  as  authorized  by  Code  Pub. 
Civ.  I^ws,  art.  72,  {  93,  the  fact  that  an 
amended  plat,  showing  the  changes  in  location 
by  reason  of  such  order,  was  not  filed  in  the 
office  of  the  clerk,  as  required  by  section  94, 
was  not  a  jurisdictional  defect. 

[Ed.  Note.— For  other  cases,  see  Fish,  Gent 
Dig.  SS  9, 10, 16;  Dec.  Dig.  S  7.*1 

6.  Fish  (S  7*)— Otsteb  Beds— Obdeb— Vaca- 
iiox—Fbaud— Evidence. 

Where  an  order  severing  certain  alleged 
barren  bottoms  from  a  survey  of  natural  oyster 
beds,  bars,  and  rocks,  was  passed  after  full  and 
open  hearing,  on  ample  testimony  that  the  land 
«'as  barren,  the  order  could  not  thereafter  be 


set  aside  for  fraud  on  mere  proof  that  the  land 
in  fact  constituted  a  natural  oyster  bed. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  SS  9,  10, 16;  Dec.  Dig.  S  7.*] 

Appeal  from  Circuit  Court,  Somerset  Coun- 
ty, In  Equity ;   Robley  D.  Jones,  Judge. 

"To  be  oflBclally  reported." 

Bill  by  George  W.  Bennett  and  others 
against  George  A.  Cox  and  others,  to  vacate 
an  order  declaring  a  certain  bar  to  be  barren 
bottom,  and  excluding  it  from  a  survey  of 
natural  oyster  beds,  bars,  and  rocks  under 
Code  Pub.  dv.  Laws,  art  72.  Decree  for 
complainants,  and  defendants  aiqpeol.  Re- 
versed and  dismissed. 

Argued  before  BOTD,  G  J.,  and  BURKE, 
THOMAS,  UHNBB,  STOCKBRIDOB,  and 
CONSTABLE,  JJ. 

AIouzo  L.  Miles,  of  Salisbury  (H.  Fillmoie 
liankford,  of  Princess  Anne,  on  the  brief),  for 
appellants.  James  EL  Ellegood,  of  Salis- 
bury (Harry  C.  Dashlell,  of  Princess  Anne, 
on  the  brief),  for  appellees. 

CONSTABLE,  J.  Tbis  appeal  inTolvee  the 
validity  of  certain  leases  of  oyster  planting 
grounds  made  by  the  board  of  shell  fish 
commissioners  to  the  appellants,  under  the 
provisions  of  article  72  of  the  Public  General 
Laws  of  Maryland.  By  said  article  the  said 
board  was  authorized  and  directed  to  have 
made  a  survey  of  the  natural  oyster  beds, 
bars,  and  rocks  of  the  state,  and  to  designate, 
upon  charts,  the  limits  and  boundaries  of  the 
natural  beds,  bars,  and  rocks,  as  established 
by  the  survey.  By  section  93,  of  said  article, 
Bagby's  Code,  It  was  provided  that: 

"If  residents  of  any  county,  exceeding  twenty- 
four  in  number,  shall,  within  four  months  after 
the  filing  of  said  survey  and  report  in  such 
county,  file  in  the  circuit  court  for  said  coun- 
ty a  petition,  in  writing,  attested  by  the  oath 
of  some  one  or  more  of  the  petitioners,  alleg- 
ing that  five  or  more  adjacent  acres  of  oyster 
beds,  bars  or  rocks,  in  such  county,  have  been 
omitted  from  such  survey,  or  that  five  or  more 
acres  of  barren  bottoms  have  been  included  in 
such  survey,  and  designating  the  location  of 
same  by  a  plat,  or  as  near  as  may  be  with  rea- 
sonable certainty  by  such  landmarks  as  will 
locate  and  designate  the  beds  alleged  to  have 
been  omitted  or  included,  a  judge  of  the  cir- 
cuit court  for  the  said  county,  after  due  notice 
given  to  the  board  of  shell  fish  commissioners, 
shall  proceed  to  hear  testimony  and  decide  the 
case,  as  provided  in  the  succeeding  section." 

The  succeeding  section,  94,  provided  that: 
"Upon  bearing  a  case  presented  by  petition 
under  the  preceding  section,  the  judge  shall  de- 
termine the  question  whether  the  ground  re- 
ferred to  in  said  petition  is  a  natural  bed  or 
barren  bottom,  and  his  finding  on  said  question 
shall  be  final,  and  shall  be  entered  upon  the 
records  of  the  board  of  shell  fish  commissioners 
in  their  office  in  the  city  of  Annapolis,  and 
properly  marked  on  the  copies  of  the  plats  as 
hereinbefore  required." 

Provision  was  therein  made  for  the  leasing 
of  the  barren  bottoms  for  the  purpose  of 
oyster  culture.  Within  four  months  after  the 
filing  of  the  said  survey  in  Somerset  county, 
37  residents  of  that  county  filed  a  petition 
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In  the  circuit  court  for  that  county,  attested 
by  tbe  oatb  of  three  of  the  petitioners,  alleg- 
ing, in  substance,  that  the  board  of  shell 
fish  commissioners  had,  on  the  1st  day  of 
July,  1908,  filed  In  the  office  of  the  clerk  of 
the  circuit  court  of  Somerset  county  the 
charts  of  the  natural  oyster  beds  in  that 
county  and  the  adjacent  waters,  and  a  writ- 
ten report  of  the  survey  made  by  It  of  the 
natural  beds,  bars,  and  rocks,  describing  the 
same  by  courses  and  distances;  that  on  one 
of  the  charts  a  large  body  of  iKtrren  bottom, 
containing  more  than  five  acres  of  adjacent 
lands  covered  by  water,  had  been  Included  as 
a  part  of  a  natural  bar,  and  describing  said 
alleged  barren  bottom  as: 

"All  that  section  of  Carmol  Bar  as  laid  down 
on  said  chart  No.  7  and  described  in  said  report 
of  survey  which  lies  southeasterly  of  a  straight 
line  connecting  a  position  six  hundred  yards 
northwest  by  west  of  Carmol  Point  and  a  posi- 
tion five  hundred  yards  west  northwest  of  a 
point  known  to  these  petitioners  and  the  gen- 
eral public  as  well  as  to  the  said  board  of  shell 
fish  commissioners  as  St.  Pierre  Point." 

Aud  further  alleged  that  no  part  of  the  sec- 
tion of  Carmol  Bar  southeasterly  of  said 
straight  line  was  a  natural  bed,  bar,  or  rock, 
but  that  that  section  was  composed  entirely 
of  barren  bottom.  Tbe  prayer  of  the  petition 
was  that  that  section  of  Carmol  Bar  might 
be  declared  to  be  barren  bottom,  and  be  ex- 
cluded from  the  said  survey  of  natural  bars. 
The  board  of  shell  fish  commissioners  ap- 
peared, through  its  attorney,  and  filed  an 
answer,  admitting  all  of  the  allegations,  and 
admitting  specifically  that  the  section  of  Car- 
mol Bar  alleged  to  be  barren  bottom  was  In 
fact  barren  bottom,  and  consenting  that  an 
order  be  passed  as  prayed  in  the  petition.  On 
the  5th  day  of  August,  1908,  the  circuit  court 
for  Somerset  county,  "after  hearing  testi- 
mony," passed  an  order  declaring  that  section 
of  Carmol  Bar,  as  described  in  the  petition,  to 
be  barren  bottom,  and  excluding  it  from  the 
survey  of  natural  oyster  bars,  beds,  and 
rocks.  In  April,  1912,  the  appellants  herein 
made  application  to  the  board  of  shell  fish 
commissioners  for  leases  to  each  of  30  acres 
of  the  land  declared  In  the  proceedings  of  1908 
to  be  barren  bottom,  for  the  purpose  of  culti- 
vating oysters.  In  May,  1912,  leases  were  reg- 
ularly granted  to  them  each  for  a  tract  of  30 
acres  and  for  a  period  of  20  years.  On  the 
22d  day  of  November,  1912,  the  appellees  filed 
a  bill  against  the  original  petitioners  and  the 
board  of  shell  fish  commissioners,  alleging,  in 
substance,  that  they  were  residents  of  Somer- 
set county  and  directly  and  Indirectly  In- 
terested in  the  oyster  Industry  of  said 
county,  and  in  the  security  and  protection  of 
thdr  common  right  of  fishery  in  the  waters 
thereof ;  that  the  tracts  leased  to  the  appel- 
lants were  natural  bars,  beds,  and  rocks; 
that  the  appellants  applied  for  said  leases 
well  knowing  they  covered  natural  bars,  but 
fraudulently .  pretended  the  bottoms  applied 
for  were  barren;  that  by  false  and  fraudu- 
lent representations  the  court  and  shell  fish 
oommlssionerg  were  Imposed  upon;  that  tbe 


petition  was  filed  without  the  knowledge  or 
consent  of  at  least  14  of  the  petitioners,  none 
of  whom  signed  the  petition.  Tbe  prayers 
were  that  the  order  of  1908  be  vacated,  that 
the  leases,  to  the  appellants  be  vacated  and 
annulled,  and  that  the  appellants  be  enjoined 
from  obstructing  the  appellees  and  all  resi- 
dents of  the  county  in  the  exercise  of  the 
privilege  of  catching  oysters  on  said  bars. 
The  board  of  shell  fish  commissioners  an- 
swered, setting  up  the  proceedings  under  the 
petition  and  the  leases  made  in  pursuance 
thereof.  The  appellants  filed  a  plea  of  res  ad- 
Judlcata  to  so  much  of  the  bill  as  alleged 
that  tbe  lots  of  ground  covered  by  the  leases 
were  natural  bars,  and  an  answer,  under 
oath,  supporting  the  plea  and  especially  deny- 
ing the  fraud.  Answers  were  filed  by  12  of 
the  original  petitioners,  admitting  that  the 
bottoms,  declared  to  be  barren  by  tbe  1908 
proceedings  were  natural  bars,  and  denying 
that  they  ever  admitted,  or  intended  to 
admit,  that  all  of  said  bottoms  were  barren. 
Answers  were  filed  by  22  of  the  original 
petitioners,  denying  that  the  petition  was  fil- 
ed without  their  knowledge  and  consent  It 
appears  that  In  several  instances  the  same 
defendant  signed  both  classes  of  answers. 
The  appellees  had  the  plea  of  the  appellants 
set  down  for  argument,  and  the  court  over- 
ruled the  plea,  with  leave  to  file  an  amended 
answer. 

[1]  We  have  no  doubt  but  that  this  was  a 
proper  ruling.  It  will  be  noticed  that  the  re- 
lief prayed  in  the  bUl  did  not  embrace  any 
prayer  that  the  bars,  declared  in  the  proceed- 
ings of  1908  to  be  barren,  should  be  determin- 
ed to  be  natural  bars,  but  that  the  order  de- 
claring them  to  be  barren  should  be  vacated, 
because  procured  through  fraud.  The  effect,- 
upon  such  relief  being  granted,  would  have 
been  merely  to  set  aside  the  original  order 
and  the  leases  made  In  pursuance  thereof.  It 
was  not  proper,  therefore,  to  raise  any  defense 
they  might  have  had  under  the  proceedings 
of  1908  by  a  plea  thus  presenting  a  question 
of  law,  but  to  have  availed  themselves  of 
this  defense  by  way  of  an  answer.  See  Mill- 
er's Equity,  §  147. 

In  our  opinion  the  only  question  presented 
by  the  pleadings  Is  whether  the  court  had 
Jurisdiction  to  pass  the  order  of  1908,  and, 
If  so,  were  the  proceedings  free  from  fraud? 
The  act  conferring  Jurisdiction  provided  that 
the  finding  of  the  court  should  be  final,  and 
therefore  this  court  would  have  no  power  to 
review  the  findings  therein  unless  the  lower' 
court  exceeded  its  Jurisdiction.  Of  course  a 
court  of  equity  is  always  open  when  a  charge 
of  fraud  Is  raised,  and  aU  the  more  so  whea 
it  is  charged  that  the  court  itself  has  beea 
imposed  upon  by  false  representations,  but 
the  question  then  presented  Is,  shall  the  act, 
the  consequence  of  the  fraud,  stand?  If  the 
frand  is  established,  of  conrse  there  can  be 
but  one  answer  to  that. 

[2-4]  The  appellees  contend  that  the  lower 
conrt  had  not  Jurisdiction  tor  ttiree  reasons: 
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<1)  Because  fbe  petition  contained  Insnf- 
ficlent  location;  (2)  because  It  was  not  signed 
by  the  petitioners;  and  (S)  because  the 
changes  In  location  were  not  marked  upon  the 
chart,  and  the  amended  chart  not  filed  in  the 
office  of  the  clerk  of  the  court.  The  first  of 
the  reasons  Is,  in  our  opinion,  without  merit. 
Section  93  of  article  72,  quoted  in  full  above, 
provides  that  upon  a  petition  being  filed, 
either  for  indndlng  bars  within  or  excluding 
barren  bottoms  from  the  lines  of  the  sur- 
vey, a  plat  designating  the  location  shall  be 
filed,  or  In  the  absence  of  a  plat,  the  loca- 
tion shall  be  designated  with  reasonable  cer- 
tainty by  landmarks.  A  plat  was  not  filed, 
but  the  designation  contained  In  the  petition 
was  a  full  compliance  with  the  alternative 
requirement  As  to  the  second  contention, 
we  are  of  the  opinion  that,  when  a  petition, 
in  the  name  of  at  least  24  residents  of  the 
county.  Is  signed  by  attorneys  of  the  court, 
the  requirement  that  the  petition  should  be 
filed  In  writing  Is  met  without  the  actual 
signing  by  the  petitioners.  The  presumption 
is  that  the  attorney  has  authority  to  act,  and 
the  court  thereupon  assumes  jurisdiction. 
Henck  v.  Todhunter,  7  Har.  &  J.  275,  16  Am. 
Dec  300;  Kelso  v.  Stlgar,  75  Md.  376,  24  Atl. 
18;  Benton  v.  Stokes,  109  Md.  117,  71  AU. 
532.  The  third  reason  assigned  why  that 
court  did  not  acquire  jurisdiction  does  not 
raise  a  jurisdictional  fact  at  all.  The  amend- 
ed plot,  under  the  terms  of  the  act,  is  not  to. 
be  filed  until  after  the  finding  of  the  court,' 
and  then  is  to  be  considered  as  conclusive  evi- 
dence. The  failure  to  file  cannot  vitiate  the 
finding. 

[5]  We  have  examined  all  the  testimony 
most  carefully,  to  ascertain  whether  the 
charge  of  fraud  has  been  so  established  as 
to  Induce  a  court  of  equity  to  set  aside  its 
decree,  passed  almost  five  years  previously, 
and  have  reached  the  conclusion  that  fraud 
has  not  been  shown  In  anything  like  the  sat- 
isfactory and  clear  manner  in  which,  un- 
der all  of  the  decisions  of  this  court,  it  must 
be  shown  in  order  to  obtain  the  drastic  re- 
lief prayed  for  in  this  bill. 

The  greater  part  of  the  testimony  Is  up- 
on the  question,  of  whether  the  lots  In  ques- 
tion are  composed  of  natural  bars  or  barren 
bottoms.  This  was  not  the  point  to  be  de- 
termined in  tbi  inquiry.  That  had  been  set- 
tled by  the  proceedings  of  1908,  and  was  to 
be  considered  as  final,  unless  the  charge  of 
frand  was  established,  and  In  that  event  it 
was  an  open  question  to  be  later  established 
as  a  fact  by  appropriate  proceedings.  Was 
or  not  the  action  of  the  appellants  so  tinged 
with  fraud  in  those  proceedings  as  to  viti- 
ate the  finding  therein,  was  the  question 
to  be  determined,  and  the  testimony  should 
hare  had  bearing  upon  that  phase.  The  fact 
that  testimony  could  be  and  was  produced  to 
the  effect  that  this  section  was  a  natural  bar 
would  not  show  that  these  appellants  were 
gnllty  of  fraud  because  they  had  alleged  the 
contrary  as  a  fact.    That  was  the  fact  that 


the  petition  had  asked  the  court  to  determine 
in  an  open  proceeding,  and  which  that  court 
had  so  determined  as  recited  in  its  order  "af- 
ter hearing  testimony."  To  have  the  court 
say,  because  certain  witnesses  now  testify 
that  this  section  is  contrary  to  what  the  court 
previously  found  it  to  be,  that  that  in  any  way 
gives  ground  or  reason  for  imputing  fraud 
to  those  who  previously  alleged,  and  now 
support,  the  court's  original  view,  would  be 
to  permit  fraud  to  be  shown  in  a  way  dif- 
ferent from  any  adjudged  case  that  has 
come  to  our  attention.  But  we  are  not  to 
be  understood  as  saying  that  fraud  must 
necessarily  be  shown  by  direct  evidence  alone. ' 
It.  appears  from  the  evidence  that  before 
the  petition  was  presented  to  the  court  40 
residents  of  Somerset  county,  practically  all 
of  whom  were  those  mentioned  as  the  peti- 
tioners, signed  a  paper  of  the  following  ten- 
or: 

"We,  the  undersigned  tongmen,  reside  in  Som- 
erset county  and  are  engaged  fin  tonging  for 
oysters  in  Manokin  river  and  vicinity.  We 
hereby  affirm  that  the  ground  located  between 
Carmen  Point  and  San  Pierre  Point,  which  is 
now  designated  by  the  shell  fish  commissioo  as 
natural  oyster  bar,  is  not  properly  designated  as 
such,  but  should  have  been  made  subject  for 
lease  for  oyster  culture." 

Carmen  Point  was  admittedly  meant  for 
Carmol  Point  This  plain  and  unequivocal 
statement  was  prepared  by  the  secretary  of 
the  commission  at  the  request  of  one  of  the 
appellants,  and  circulated  for  signatures  by 
another  appellant  And  although  several  of 
the  signers  testified  they  signed  It  nnder  a 
misrepresentation  of  facts,  yet  It  is  dif- 
ficult to  see  how  there  could  be  any  such  mis- 
representation as  to  Induce  any  one  to  attest 
to  such  a  plain  statement  of  fact  as  was  con- 
tained therein,  unless  at  the  time  of  so  sign- 
ing they  beUeved  the  truth  of  the  written 
statMuent  Several  of  the  petitioners  testi- 
fied that  the  misrepresentation  consisted  of 
the  appellant,  who  circulated  the  paper,  stat- 
ing that  he  wanted  to  take  up  10  acres  for 
a  dumping  ground.  While  that  appellant  de- 
nied having  stated  such  a  reason,  yet  If 
we  assume  he  did,  one  is  met  with  the  fact 
that  at  that  time,  under  the  law  then  in  ef- 
fect, one  person  was  limited  to  a  lease  of 
10  acres.  The  testimony  establishes  that 
shortly  after  the  filing  of  the  survey  one  of 
the  appellants  visited  the  commission  at  its 
office  in  Annapolis,  at  a  full  meeting  of  the 
board,  and  informed  the  members  of  the  mis- 
take he  thought  had  been  made;  that  he 
was  advised  by  them  to  file  the  petition  as 
the  only  way  of  correcting  the  survey.  It 
also  appears  that  the  engineer  of  the  com- 
mission gave  in  writing  the  description  of  the 
location  which  wais  later  embodied  In  the  pe- 
tition. This  writing  was  filed  as  an  exhibit. 
It  would  be  difficult  to  have  a  proceeding 
more  open  and  frank  than  this  one,  from  the 
record,  appears  to  have  been,  and  we  there- 
fore are  of  the  opinion  that  the  appellees 
have  failed  to  establish  fraud. 


Digitized  by 


Google 


144 


91  ATLANTIC  REPORTBH 


(Md. 


We  do  not  deem  It  necessary  to  prolong  this 
opinion  with  a  discussion  of  the  constitution- 
al questions  raised,  other  than  to  aay  we  do 
not  think  any  objection  well  taken,  for  the 
constitutionality  of  this  class  of  legislation 
has  been  recognized  since  Jackson  t.  Bennett, 
80  Md.  76,  30  Atl.  612. 

Decree  reversed  and  bill  dismissed;  with 
costs  to  the  appellants. 


(128  Md.  290) 

MAYOR  AND  CITT  COUNCII/  OP  BALTI- 
MORE et  al.  v.  FOREST  PARK  CO. 
OF  BALTIMORE  CITY.    (Na  38.) 

(Court  of  Appeals  of  Maryland.    Apill  9,  1914.) 

1.  Watebs  and  Wateb  Coubses  (f  158*)— 
constbuction  op  drainage  aokebment— 
Rights  of  Citt— Injunction. 

Plaintiff  company,  engaged  in  residence  de- 
velopment in  defendant  city,  entered  into  a 
written  contract  with  two  other  development 
companies,  reciting  that  plaintiff  had  construct- 
ed a  storm  and  waste  water  drain,  and  that  a 
connection  with  the  lower  drainage  system  of 
the  other  two  companies  was  subject  to  the 
terms  of  the  agreement,  and  for  the  sole  purpose 
of  providing  a  drain  for  storm  and  waste  water 
originating  upon  the  property  of  plaintiff  com- 
pany the  area  of  which  was  particularly  de- 
fined, that  no  other  property  should  be  permit- 
ted to  drain  through,  over,  or  under  the  prop- 
erty of  the  plaintiff  company,  into  its  drains, 
and  that  no  one  should  connect  with  or  use 
such  drains  without  the  written  consent  of  the 
other  two  companies  and  a  resolution  by  plain- 
tiff company  authorizing  the  same.  Thereafter 
defendant  city  entered  into  an  agreement  with 
the  other  two  companies,  authorizing  it  to  con- 
nect a  drain  connecting  with  the  system  below 
the  point  where  it  was  joined  by  plaintiff's 
drain.  Held,  in  an  action  to  enjoin  the  city 
from  acting  upon  such  permission,  on  the  ground 
that  the  system  was  not  of  sufficient  capacity 
to  carry  the  additional  flow,  and  that  if  over- 
charged the  utility  of  plaintiff's  system  would 
be  destroyed,  that  the  agreement  did  not  pre- 
vent the  other  companies  from  permitting  a  c<Mi- 
nection  by  the  city,  or  require  the  consent  of 
plaintiff  company  thereto,  and  hence  that  in- 
junction would  not  lie. 

WE3d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.   Cent.   Dig.   {|  184,  186-188; 
Dec.  Dig.  {  158.»] 

2.  Waters  and  Water  Cottrses  (g  158%*)— 
Dbainage  Agbeeuexts — Action  to  Enjoin 
— ADJnssiBii-iTy  of  Evidence. 

In  such  action,  where  the  defendant  city  es- 
tablishes a  right  to  connect  with  the  drain,  its 
evidence,  offered  to  meet  plaintiff's  contention 
that  the  utility  of  its  system  would  be  thereby 
destroyed,  to  the  effect  that  the  system  was  of 
sufficient  capacity  to  prevent  any  injury  to 
plaintiff's  right,  was  material  and  admissible. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  {  189;   Dec.  Dig.  i 
158%.»] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Dntty,  Judge. 

"To  be  officially  reported." 

Action  for  injunction  by  the  Forest  Park 
Company  of  Baltimore  City  against  the 
Mayor  and  City  Council  of  Baltimore  City 
and  the  Sewerage  Commission  of  Baltimore 
City.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 


Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Robert  F.  Leach,  Jr.,  Asst  City  Sol.,  and 
Robert  P.  Graham,  both  of  Baltimore  (S.  S. 
Field,  City  Sol.,  of  Baltimore,  on  the  brief), 
for  appellant.  Wm.  Pepper  Constable  and 
Thomas  G.  Hayes,  both  of  Baltimore,  for 
appellees. 

CRNER,  3.  The  Forest  Park  Company  te 
the  proprietor  of  a  residence  development  In 
the  suburbs  of  Baltimore  dty.  The  proper- 
ty Included  In  the  project  consists  of  a  tract 
of  land  containing  about  42  acres,  bounded  by 
Liberty  Heights  avenue  on  the  south  and  by 
Garrison  avenue  on  the  east  An  lmi>ortant 
feature  of  the  development  was  the  establish- 
ment of  a  sewerage  system.  As  the  natural 
slope  of  the  ground  was  towards  the  south, 
it  was  necessary  to  conduct  the  drainage  In 
that  direction.  On  the  southern  side  of 
Liberty  avenue  were  other  suburban  develop- 
ments under  the  ownership  of  the  Park  Land 
Corporation  and  the  West  Forest  Park  Com- 
pany. The  two  last-mentioned  corporations 
had  Jointly  installed  a  system  of  concrete 
and  terra  cotta  drains,  extending  southward- 
ly' through  their  properties  from  liberty 
Heights  avenue  to  an  outlet  in  an  open  water 
course.  The  Forest  Park  Company,  in  con- 
structlng  the  sewerage  system  for  its  prop- 
erty north  of  the  avenue,  depended  upon  the 
use  of  the  drains  and  outlet  of  the  two 
companies  operating  to  the  south.  An  agree- 
ment for  such  user  was  effected  npon  terms 
which  are  set  forth  in  an  Instrument  dated 
June  1, 1909,  executed  by  the  three  companies 
and  duly  acknowledged  and  recorded. 

It  was  recited  In  the  written  agreement 
that  the  Forest  Park  Company  had  con- 
structed a  concrete  storm  and  waste  water 
drain  along  and  across  the  Liberty  turnpike 
road  (now  know  as  Liberty  Heights  avenue> 
to  connect  with  the  drainage  system  soutb 
of  the  highway  belonging  to  the  other  cor- 
porations, and  that  permission  for  the  mak- 
ing and  maintenance  of  the  connection  wa» 
given  upon  the  understanding  that  Its  use 
by  the  Forest  Park  Company  should  be  sub- 
ject to  the  terms  of  the  agreement,  and  "for 
the  sole  purpose  of  providing  a  drain  for  the 
disposal,  carriage  and  eioptying  of  the  storm 
and  waste  water  as  now  used  that  would 
originate  upon  the  property  of  the  party  of 
the  third  part  (the  Forest  Park  Company} 
and  of  George  R.  Webb,"  the  area  of  which 
was  particularly  defined.  Tliere  was  a  re- 
cital also  that: 

"It  was  understood  and  agreed  between  the 
parties  hereto  that  no  other  property  except 
as  aforesaid,  should  be  permitted  to  drain 
through,  over  or  under  the  property  of  the  said 
Forest  Park  Company  or  of  George  R.  Webb 
as  aforesaid,  into  its  said  storm  and  waste  wa- 
ter drains,  nor  permission  granted  any  other 
person  or  body  corporate  whatsoever  except 
OS  aforesaid,  to  connect  with,  use  or  drain  in- 


•For  otbar  cues  see  same  topic  and  nction  NUMBER  In  Dec.  Dtg.  ft  Am.  Dig-  Key-No.  Series  ft  Rep'r  Ind*z«» 
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to  said  storm  and  waste  water  drains  without 
the  written  consent  of  the  board  of  directors 
of  the  Park  Land  Corporation  of  Baltimore 
city  and  the  written  consent  of  the  board  of 
directors  of  the  West  Forest  Park  Company 
through  whose  lands  the  aforesaid  storm  and 
waste  water  drains  are  extended  and  a  resolu- 
tion passed  by  the  board  of  directors  of  the 
Forest  Park  Company,  authorizing  the  same." 

After  a  farther  statement  in  the  preamble, 
to  the  effect  that  it  was  to  the  interests  of 
the  parties  that  their  rights  with  resi)ect 
to  the  drains  staonid  be  accurately  defined, 
the  agreement  proceeded  to  formally  proTlde, 
in  consideration  of  the  premises,  and  of  the 
snin  of  II  paid  by  each  of  the  parties  to  the 
other,  that  the  Forest  Park  Company,  its  suc- 
cessors and  assigns,  should  have  and  enjoy, 
at  all  times  thereafter,  the  right  to  maintain 
and  use  the  connection  existing  between  its 
concrete  storm  and  waste  water  drain  with 
the  system  of  drainage  to  the  south  for  the 
sole  and  exclusive  purpose  of  carrying  and 
disposing  of  the  storm  and  waste  water  orig- 
inating upon  its  property  and  that  of  George 
R.  Webb,  as  previously  described.  It  was 
further  agreed  that  the  Forest  Park  Com- 
pany, its  successors  and  assigns,  should  "not 
permit  nor  allow  any  other  person  or  body 
corporate,  except  as  aforesaid,  to  connect 
with,  use,  or  drain  any  other  property 
tbrongh,  over  or  under  its  property,  or  in  any 
other  manner,  into  Its  said  storm  and  waste 
water  drains  as  now  or  hereafter  construct- 
ed, without  the  consent  in  writing  of  the 
board  of  directors  of  the  Park  Land  Corpora- 
tion of  Baltimore  xdty  and  the  West  Poifest 
Park  Company,  through  whose  lands  the 
aforesaid  storm  and  waste  water  drains  are 
extended,  and  a  resolution  of  the  board  of 
directors  of  the  Forest  Park  Company  of 
Baltimore  dty,  authorizing  the  same." 
There  was  a  stipulation  that  if  the  Forest 
Park  Company,  its  successors  or  assigns, 
should  violate  any  of  the  terms  or  conditions 
of  the  agrciement,  "or  allow  any  person  or 
body  corporate,  except  as  aforesaid,  to  drain 
their  property  tlirough,  over  or  under  Its 
property,  or  In  any  other  manner,  into  any  of 
its  storm  or  waste  water  drains,"  the  other 
contracting  companies  should  have  the  right, 
upon  90  days'  notice,  to  discontinue  the  con- 
nection between  the  two  systems.  The  final 
provision  In  the  agreement  was  to  the  efTect 
tliat  the  Forest  Park  Company  and  George 
R.  Webb,  and  those  who  succeeded  them  in 
title,  should  have  the  right  and  privilege  to 
anthorize  any  purchasers  of  lots  Inclnded  in 
their  respective  properties  to  connect  with 
and  use  the  drains  in  the  manner  and  for  the 
purposes  specified. 

The  dty  of  Baltimore,  through  Its  sewer- 
age commission,  has  constructed  a  storm 
water  drain  under  the  bed  of  Liherty  Heights 
avenue,  and  has  Instituted  condemnation  pro- 
ceedings, under  Act  1912,  c  117  and  Act  1904, 
c.  349,  against  all  the  corporations  interested 
In  the  sewerage  systems  described,  with  a 
view  to  acquiring  the  right  to  connect  the 
^ttjr  drain  with  that  of  the  Forest  Park 
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Company  Just  above  Its  Junction  with  the 
sewer  belonging  to  the  developments  south 
of  the  highway.  That  proceeding  has  not 
yet  been  brought  to  a  conclusion.  Since 
it  lias  been  pending  the  city  and  Its  sewer- 
age commission  have  entered  into  an  agree- 
ment with  the .  companies  owning  the  lower 
drainage  system  by  which  the  dty  was 
authorized  to  connect  its  drain  directly 
with  the  syston  below  the  point  where  It 
was  Joined  by  the  drain  of  the  Forest  Park 
Company;  all  the  gnestions  involved  In 
the  condemnation  suit  being  reserved  with- 
out prejudice  for  future  Judicial  determi- 
nation. The  Forest  Park  Company  seeks 
to  have  the  dty  restrained  from  acting 
upon  the  permission  thus  secured,  and  It  has 
filed  the  present  bill  for  that  purpose.  The 
bill  objects  to  the  proposed  connection  on  the 
ground  that  the  drains  of  the  companies  op- 
erating to  the  south  are  not  of  sufiSdent  ca- 
pacity to  carry  the  flow  from  the  dty  drain  in 
addition  to  that  contributed  by  the  Forest 
Paric  and  other  properties  originally  intended 
to  be  served,  and  that  if  the  conduits  should 
be  allowed  to  be  thus  overcharged,  the  ef- 
fldency  and  utility  of  the  plalntifrs  sewerage 
system  would  be  destroyed.  It  Is  stated  In 
the  bill  that  the  right  of  the  dty  to  connect 
with  the  drain  of  the  plaintiff  or  of  the  other 
companies,  and  the  compensation  to  be  paid 
for  such  a  privilege,  are  questions  whldi  can 
properly  be  dedded  in  the  pending  condemna- 
tion suit  The  answer  of  the  dty  and  the 
sewerage  commission  avers  that  the  drain 
which  has  been  constructed  by  the  commis- 
sion under  the  bed  of  Liberty  Heights  avenue, 
and  for  which  an  outlet  is  desired  through 
the  existing  sewers  of  the  development  com-' 
panies,  was  Intended  for  the  relief  of  objec- 
tionable drainage  conditions  in  that  vldnlty, 
and  that  the  capadty  of  the  drain  furnishing 
an  outlet  to  the  south  is  more  than  suffldent 
to  accommodate  the  flow  from  the  dty  sewer 
and  the  present  tributary  systems  as  well, 
and  that  no  damage  or  injury  would  result 
to  the  plaintiff  from  the  connection  which  the 
bill  seeks  to  prevent  The  right  of  the  dty  to 
connect  its  drain  with  the  sewer  of  the 
Park  Land  Corporation  and  the  West  Forest 
Park  Company  while  the  condemnation  pro- 
ceedings are  pending  is  predicated  in  the 
answer  on  the  agreement  to  which  we  have 
already  referred. 

In  the  trial  of  the  case  below  the  plaintiff 
proved  its  right  to  use  the  sewer  of  the  two 
neighboring  companies  as  an  outlet  for  its 
own  drain,  and  offered  evidence  tending  to 
show  that  the  probable  flow  from  the  dty 
sewer,  when  added  to  the  volume  of  drainage 
already  recdvable  by  the  lower  system, 
would  overtax  its  capadty.  The  dty  then 
sought  to  sustain  the  defense  stated  In  Its 
answer  by  producing  evidence  that  the  dis- 
charge from  Its  drain  would  not  overcharge 
the  system  upon  which  the  plaintiff  is  depend- 
ent, and  by  proving  the  agreement  under 
which  the  dty  was  authorized  by  the  cor- 


Digitized  by 


Google 


146 


81  ATLANTIC  ItBPOKTER 


^fd. 


poratloDs  owning  the  outlet  drain  to  make  the 
connection  now  In  controversy.  These  of- 
fers were  refused  by  the  court  below  upon 
the  theory  that,  under  the  terms  of  the  agree- 
ment by  which  the  plaintiff  acquired  the  right 
to  use  the  sewerage  system  to  the  south  of 
Its  property,  the  city,  as  a  stranger  to  that 
agreement,  could  not  be  permitted  to  make 
any  connection  with  the  system  except  by  the 
plaintiff's  consent,  which  had  not  in  fact 
been  procured.  In  accordance  with  this  view 
it  was  held  that  the  city  had  no  available  de- 
fense to  the  pending  suit  Exceptions  were 
reserved  to  the  refusal  of  the  proffered  evi- 
dence, and  the  appeal  Is  from  a  decree  mak- 
ing permanent  the  preliminary  injunction. 

[1]  The  decision  of  the  question  before  us 
depends  upon  the  construction  of  the  provi- 
sions and  recitals  we  have  reproduced  from 
the  agreement  by  which  the  plaintiff  secured 
its  right  to  the  use  of  the  sewerage  system 
belonging  to  the  other  parties  to  that  instru- 
ment. If  It  was  the  intent  of  the  agreement 
that  the  owners  of  the  developments  south 
of  the  highway  should  not  permit  the  use  of 
their  sewers  by  any  other  persons  or  corpora- 
tions without  the  consent  of  the  plaintiff, 
it  is  clear  that  the  city  could  not  support  its 
claim  to  such  use  under  a  license  to  which 
the  plaintiff  was  not  a  party.  But  if,  on  the 
contrary,  the  agreement  does  not  properly  ad- 
mit of  this  interpretation,  then  the  remain- 
ing objection  urged  by  the  plaintiff  as  to  the 
probable  effect  of  the  discharge  from  the 
city's  drain  upon  the  value  and  usefulness 
of  the  upper  sewers  would  present  a  material 
issue  upon  which  the  defendants,  as  well  as 
the  plaintiff,  should  have  been  allowed  to 
offer  evidence.  It  was  plainly  the  funda- 
mental purpose  of  the  agreement  to  provide 
an  outlet  for  the  sewerage  system  construct- 
ed by  the  plaintiff  for  the  benefit  of  its  prop- 
erty and  the  associated  development  of  George 
R.  Webb  adjoining  it  on  the  north.  With- 
out such  a  provision  the  plaintiff's  system 
was  unfinished  and  useless,  but  the  connec- 
tion which  the  agreement  permitted  made  it 
available  and  efficient  The  drains  of  the 
other  companies,  however,  were  in  no  wise 
dependent  upon  those  of  the  plaintiff,  and 
did  not  require  the  connection  to  make  them 
serviceable.  It  is  apparent  from  the  agree- 
ment that  in  dealing  with  the  conditions 
just  mentioned  the  object  which  the  parties 
had  in  view  was  simply  to  secure  to  the 
plaintiff  the  drainage  outlet  It  needed,  and 
to  prescribe  the  limitations  of  the  right  thus 
conferred.  There  Is  no  attempt  to  define  the 
extent  to  which  the  system  may  be  used  for 
the  property  now  owned  or  hereafter  acquir- 
ed by  the  Park  Land  Corporation  or  by  the 
West  Forest  Park  Company,  but  its  use  by 
the  Forest  Park  Company  was  restricted  to 
the  drainage  from  its  own  and  the  adjacent 
Webb  property  which  the  contract  particular- 
ly described.  There  is  an  explicit  provision 
to  the  effect  that  the  Forest  Park  Company 
shall  not  permit  any  other  person  or  cor- 


poration to  connect  with  its  sewers  for  the 
benefit  of  other  property  without  the  con- 
sent of  the  companies' owning  the  system  to 
the  south,  but  we  find  no  corresponding  pro- 
hibition against  the  granting  of  permission 
by  the  latter  companies  for  the  use  of  their 
system  by  other  persons  or  corporations  for 
other  property  without  the  consent  of  the 
Forest  Park  Company.  The  stipulation  on 
this  subject  is  contained  in  the  second  para- 
graph of  the  agreement,  and  by  its  expre.<<s 
and  unequivocal  terms  the  Forest  Park  Com- 
pany is  the  only  contracting  party  to  whom 
the  restriction  is  made  to  apply.  That  com- 
pany is  forbidden  to  allow  "any  other  per- 
son or  body  corporate,  except  as  aforesaid,  to 
connect  with,  use  or  drain  any  other  proper- 
ty, through,  over  or  under  its  property,  or 
in  any  other  manner  into  its  said  storm  and 
waste  water  drains  as  now  or  hereafter  con- 
structed," without  the  consent  of  the  other 
contracting  parties  and  a  resolution  of  its 
own  board  of  directors.  The  phrase  "except 
as  aforesaid"  manifestly  refers  to  the  pro- 
vision in  the  next  preceding  paragraph  by 
which  the  Forest  Park  Company  was  author- 
ized to  use  the  sewers  for  the  drainage  of 
the  Webb  property  in  addition  to  its  own. 
The  effect  of  the  provision  was  clearly  and 
simply  to  prohibit  the  Forest  Park  Company 
from  allowing  any  drainage,  except  from  the 
two  areas  particularly  defined,  to  enter  its 
sewers  as '  tributaries  to  the  system  of  the 
other  companies  without  their  express  per- 
mission, and  without  formal  action  of  its 
own  board  of  directors  on  the  subject 

In  support  of  its  theory  that  the  city  could 
not  be  authorized  to  use  the  lower  drain 
without  the  consent  of  the  company  owning 
the  upper  system  the  appellee  relies  mainly 
upon  the  recital  we  have  quoted  from  the 
preamble  of  the  agreement  as  to  the  under- 
standing that  "no  other  property  except  as 
aforesaid,  should  be  permitted  to  drain 
through,  over  or  under  the  property  of  the 
said  Forest  Park  Company  or  of  George  R. 
Webb  as  aforesaid,  into  its  said  storm  and 
waste  water  drains,  nor  permis-^on  granted 
any  other  person  or  body  corporate  whatso- 
ever except  as  aforesaid,  to  connect  with,  use 
or  drain  into  said  storm  and  waste  water 
drains  without  the  written  consent"  of  the 
Park  Land  Corporation  and  the  West  Forest 
Park  Company  and  a  resolution  of  the  For- 
est Park  Company  authorizing  such  -user.  It 
is  urged  that  the  effect  of  this  langunge  is 
to  require  the  consent  of  oH  the  contracting 
companies  before  auy  third  parties  should  be 
allowed  to  make  connections  with  either  of 
the  systems  mentioned  in  the  agreement  Ac- 
cording to  our  reading  of  the  recital  quoted 
it  contemplates,  like  the  formal  stipulation 
we  have  already  considered,  that  the  restric- 
tion to  which  it  refers  should  apply  exclu- 
sively to  the  Forest  Park  Company  and  Its 
property  in  the  use  of  the  connecting  drain, 
except  in  so  far  as  the  benefit  of  the  agree- 
ment ia  extended  by  its  terms  to  the  adjacent 
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development  which  It  apecfalQy  designates. 
The  drainage  prohibited  from  other  sources 
was  such  as  the  Forest  Park  Company  might 
possibly  have  allowed  to  pass  "through,  over 
or  under"  U$  ovm  property  "into  its  said  storm 
and  waste  water  drains."  In  effect  the  re- 
dtal  stated  that  drainage  from  property 
other  than  that  described  was  understood 
and  agreed  not  to  be  allowed  to  enter  the 
Forest  Park  Company's  sewers,  and  that  per- 
mission should  not  be  granted  by  that  com- 
pany to  any  person  or  corporation,  with  the 
exception  mentioned,  "to  connect  with,  use 
or  drain  into  said  storm  and  waste  water 
drains,"  without  the  consent  of  the  other 
parties.  The  only  drains  to  which  the  term 
"said"  can  be  held  to  refer  as  thus  used  are 
those  of  the  Forest  Park  Company  which 
had  Just  been  distinctly  specified.  The  evi- 
dent purpose  of  the  recital  was  to  emphasize 
the  prohibition  it  was  undertaking  to  ex- 
press by  applying  It  both  to  property  and  to 
pertont  or  eorporationg  for  whose  b^eflt  the 
drains  might  be  desired  in  excess  of  the 
service  contemplated  by  the  agreement.  It 
was  stated  that  no  other  property  »houUL  he 
permitted  to  drafn  into  the  sewer  of  the 
Forest  Park  Company,  and  that  no  permis- 
sion should  be  granted  any  other  person  or 
eorpomtion,  with  the  exception  mentioned,  to 
connect  with  it»  drains,  without  the  approval 
of  the  two  companies  through  whose  sewers 
the  additional  drainage  would  have  to  be 
discharged.  There  is  nothing  in  the  pream- 
ble or  in  the  main  body  of  the  agreement 
which,  in  our  opinion,  forbids  the  Park  Land 
Corporation  and  the  West  Forest  Park  Com- 
pany to  allow  others  to  use  their  sewers 
without  the  consent  of  the  Forest  Park  Com- 
pany, or  to  entitle  that  company  to  object 
to  any  use  of  the  former  companies'  drains, 
which  would  not  Impair  the  efficiency  of  its 
own  system. 

[2]  In  the  disposition  of  the  case  below 
the  question  as  to  the  effect  which  would 
probably  be  produced  upon  the  appellee's  use 
of  the  outlet  by  the  admission  of  the  drain- 
age from  the  city's  sewer  was  treated  as  im- 
material, but  this  was  only  upon  the  theory 
that  the  appe'lee's  consent  was  prerequisite 
to  the  proposed  connection.  It  is  apparent 
that  In  the  view  we  have  adopted  as  to  the 
proper  construction  of  the  agreement  before 
us  the  issue  Just  stated  is  material  and 
vital  to  the  case  presented  by  the  pleadings. 
The  dty  is  sought  to  be  enjoined  from  con- 
necting its  drain  with  that  of  the  Park  Land 
Corporation  and  the  West  Forest  Park  Com- 
pany, on  the  ground,  as  stated  in  the  bill  of 
complaint,  and  as  already  indicated,  that 
the  plaintiff's  sewerage  system  would  be 
thereby  Irreparably  injured.  In  order  to 
show  that  it  was  not  acting  as  a  mere  tres- 
passer the  dty  offered  to  prove  that  the  own- 
ers of  the  drain  it  was  about  to  use  had  giv- 
en it  that  right  by  formal  agreement,  and. 


for  the  purpose  of  meeting  the  aTlegatlon 
made  and  the  evidence  adduced  by  the  plain- 
tiff as  to  the  anticipated  injury  to  Its  inter- 
est from  the  additional  volume  of  drainage 
thus  required  to  be  accommodated,  the  city 
proffered  the  testimony  of  a  number  of  ex- 
pert witnesses  to  show  that  the  sewer  lead- 
ing to  the  outlet  was  of  such  ample  capacity 
as  to  preclude  any  reasonable  apprehension 
of  injury  to  any  of  the  interests  involved 
from  the  action  proposed  to  be  restrained. 
The  plaintiff's  right  to  the  remedy  by  injunc- 
tion prayed  in  its  bill  depended  upon  its  abil- 
ity to  prove  the  injury  it  had  alleged,  and 
as  it  had  offered  evidence  In  support  of  that 
averment,  the  defendants  should  have  been 
allowed  an  equal  opportunity  to  present  proof 
to  the  contrary.  It  results  from  the  view  we 
have  stated  that  the  decree  making  the  In- 
junction permanent  must  be  reversed  and 
the  cause  remanded  for  further  proceedings. 
Decree  reversed,  with  costs,  and  cause  re- 
manded. 

'  (xa  Md.  TS) 
GOLDSBOROTJGH  et  al..  State  Roadi  Com- 
mission, V.  POSTAL  TELEGRAPH 
CABLE  CO.     (No.   18.) 
(Court  of  Appeals  of  Maryland.    May  1,  1914.) 

L  Bbidoes  (§  28*)— State  Hiohwats— Con- 
TBoi>-AcTiON— Road    Coumission. 

While  the  state  roads  commission  is  not 
a  corporate  body,  yet  it  is  a  quasi  corporation 
vested  with  the  powers  to  control  the  public 
highways,  and  hence  the  commissioners  may 
sue  to  recover  compensation  to  which  the  state 
is  entitled  for  the  ezclasive  use  of  part  of  a 
bridge  acquired  by  the  commission. 

[Ed.  Note.— For  other  cases,  see  Bridges,  (Sent. 
Dig.  I  71;  Dec.  Dig.  |  29.*] 

2.  Bridges  ({  29*)— State  Highwatb— Con- 
,  TBOi/— Right  to  Recoveb. 

Laws  1910,  c.  116,  {  32P,  authorized  the 
state  roads  commission  to  acquire  a  certain 
bridge  across  the  Susquehanna  river,  together 
with  all  land,  approaches,  franchises,  and  ease- 
ments belonging  to  any  perso;!  or  corporation. 
The  bridge,  over  which  the  former  owners  bad 
permitted  defendant  telegraph  company  to  carry 
Its  wires  in  return  for  a  stipulated  compensa- 
tion, was  acquired  by  purchase,  and  the  con- 
veyance expressly  gave  to  the  commission  the 
right  to  collect  all  rental.  Held  that,  despite 
Declaration  of  Bights,  art.  14,  declaring  tnat 
no  aid,  charge,  tax,  burden,  or  fees  shall  be 
rated  without  consent  of  the  Legislature,  the 
telegraph  company, '  which  enjoyed  a  right  dis- 
tinct from  other  members  of  the  public,  was, 
despite  the  acquisition  of  the  bridge  by  the 
state,  liable  for  payment  of  the  agreed  rentaL 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  {  71;   Dec.  Dig.  |  29.*] 

Appeal  from  Superior  Conrt  of  Baltimore 

aty. 

"To  be  officially  reported." 

Action  by  Phillips  Lee  Goldsborongh  and 
others,  constituting  the  State  Roads  Com- 
mission, against  the  Postal  Telegraph  Cable 
Company.  From  a  Judgment  sustaining  a 
demurrer  to  the  declaration,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 
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Argued  before  BOTD,  C.  X,  and  BRIS- 
COE, BURKE,  THOMAS,  UBNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  J  J. 

Leon  B.  Greenbaum,  of  Baltimore,  for  ai>- 
pellants.  Watson  E.  Starwood,  of  Baltimore 
(Lemnion  &  Clotwortby,  of  Baltimore,  on  the 
brief),  for  appellee 

CONSTABLE,  J.  This  ia  an  appeal  by 
the  state  roads  commission  from  a  Judgment 
rendered  upon  the  sustaining  of  a  demurrer 
filed  by  the  appellee  to  the  declaration  in  a 
suit  instituted  by  the  appellant,  for  and  on 
behalf  of  the  state  of  Maryland. 

The  declaration  ia  in  the  following  lan- 
guage: 

Phillips  Lee  Goldsborough,  Ovington  E.  Well- 
er,  Ira  Remsen,  William  Bullock  Clark,  Ed- 
ward E.  Goslin,  Walter  B.  Miller,  and  Andrew 
Ramsay,  constitutine  the  state  roads  commis- 
sion of  Maryland,  tor  and  on  behalf  of  the' 
state  of  Maryland,  by  Leon  E.  Greenbaum,  their 
attorney,  sue  the  Postal  Telegraph  Cable  Com- 
pany, a  corporation. 

For  that  on  the  22d  day  of  August,  in  the 
year  nineteen  hundred  and  eleven,  the  Conowin- 
go  Bridge  Company  granted  and  conveyed  to 
the  state  roads  commission  of  Maryland,  for 
and  on  behalf  of  the  state  of  Maryland,  in  con- 
sideration of  the  sum  of  $88,000,  a  certain 
bridge  in  the  state  of  Maryland  over  the  Sus- 
quehanna river,  and  in  said  grant  the  right 
was  expressly  given  to  the  state  roads  com- 
mission, for  and  on  behalf  of  the  state  of  Mary- 
land, to  collect  any  and  aU  rentals  and  income 
accruing  from  the  use  of  said  bridge  by  the 
defendant,  and  that  at  said  time,  and  for  a  long 
number  of  years  prior  thereto,  the  defendant 
had  been  using  said  bridge  for  the  conveyance 
of  wires  thereover  with  the  consent  of  the 
Conowingo  Bridge  Company,  and  had  been  pay- 
ing the  Conowingo  Bridge  Company  rentals  and 
income  for  the  use  thereof,  which  said  rentals 
and  tolls  had  amounted  from  the  year  lOOG  to 
1911  to  the  sum  of  $05.75  semi-annually  in 
each  year,  for  which  amount  bills  were  regularr 
ly  sent  by  the  Conowingo  Bridge  Company  to 
the  defendant  and  paid  by  the  defendant,  up  to 
nnd  including  the  installment  due  on  the  Ist  of 
July,  1911 ;  and  for  that  since  the  22d  day  of 
August,  1911,  said  wires  have  remained  on 
said  bridge  to  the  same  number  and  in  the  same 
manner  as  theretofore,  and  without  any  change 
in  the  arrangement  between  the  parties  as  to 
the  price  to  be  paid  or  the  use  to  be  made  by 
the  defendant  of  said  bridge,  and  that  said  use 
continued  with  the  intention  on  the  part  of  thv. 
plaintiffs  that  payments  would  be  made  of  the 
same  amount  as  had  been  paid  to  the  Conowin- 
go Bridge  Company,  but  although  bills  have 
been  sent  and  demand  made  by  the  plaintiffs 
for  the  installments  of  $95.75  due  on  the  1st 
day  of  January,  1912,  and  on  the  1st  day  of 
.Tuly,  1912,  payment  thereof  has  been  refused 
and  is  still  refused  by  the  defendant,  and  the 
plaintiffs  allege  that  the  sum  of  $191.50  is  due 
and  owing  at  the  present  time  by  the  defendant 
to  the  plaintiffs  for  the  use  of  said  bridge  for 
its  wires  from  the  Ist  day  of  July,  1911,  to 
the  1st  day  of  July,  1912. 

And  the  plaintiffs  claim  $400. 

[1,2]  The  ground  of  the  appellee's  demur- 
rer is  based  upon  the  provisions  of  article  14 
of  the  Declaration  of  Rights,  wherein  it  is 
declared: 

"That  no  aid,  charge,  tax,  burthen  or  fees 
ought  to  be  rated,  or  levied,  under  any  pre- 
tense, without  the  qonsent  of  the  Legislature." 


It  ia  not  contended  that  the  Legislatnr6 
conld  not  impose  a  charge  for  the  use  of  a 
public  bridge  by  telegraph  companies;  in- 
deed that  is  conceded,  but  it  is  denied,  in  the 
absence  of  legislative  authority,  that  the 
roads  commission  has  the  power  to  so  charge^ 
That  is  a  question  about  wMch  much  can  be 
said  on  both  sides,  under  the  act  creating  the 
state  roads  commission;  but  the  declaration 
In  the  present  case  does  not  render  the  settle- 
ment of  that  question  necessary  for  a  deter- 
minaQon  of  this  particular  case.  We  do  not, 
therefore,  deem  it  expedient,  under  this  rec- 
ord, to  go  into  the  broad  question  as  to  what 
rights  in  general  the  state  roads  commission 
can  exercise  over  corporations  using  the  pub- 
lic highways  of  the  state  in  carrying  out 
their  corporate  purposes.  We  will  there- 
fore confine  ourselves  to  the  inquiry  whether 
the  allegations  of  this  declaration  warrant  a 
recovery. 

The  snit  was  instituted  in  the  names  of  the 
members  constituting  the  board  of  the  state 
roads  commission,  "for  and  on  behalf  of  the 
state  of  Maryland."  If,  then,  the  state  is 
entitled  to  money  due  for  use  of  public  roads, 
it  was  proper  that  the  agency  having  charge 
and  control  of  that  department  should  bring 
suit  In  its  behalf.  The  commission,  by  the 
terms  of  the  act  creating  It,  was  not  in  the 
full  sense  a  corporate  body,  yet  was  a  quasi 
corporation,  vested  with  powers  of  control 
and  regulation  over  the  public  highways,  and 
charged  with  the  duty  of  administering  and 
supervising  that  department  of  the  state. 
For  all  matters  coming  within  the  scope  of 
their  duties  and  obligations  they  could  there- 
fore sue,  and  were  liable  to  be  sued.  See 
O'Neal  T.  School  Commissioners,  27  Md.  227: 
School  Commissioners  v.  School  Commission- 
ers, 35  Md.  201;  Clark  v.  Harford  Agricul- 
tural Ass'n,  118  Md.  608,  85  Atl.  503;  Fran- 
ces' Principles  of  Corporation  Law  (2d  Ed.) 
19  and  20;   28  Cyc.  128. 

By  Act  of  Assembly  1910,  c.  116,  |  32P, 
now  section  48,  art  91,  of  Bagby's  Code,  the 
commission  was  authorized  and  directed  to 
acquire  by  purchase,  condemnation,  or  other- 
wise the  Conowingo  bridge  across  the  Susque- 
hanna river,  together  with  aU  land,  roads, 
approaches,  rights,  franchises,  and  easements 
belonging  to  any  person  or  corporation,  for 
the  purpose  of  connecting  the  improved 
roads  of  Cecil  and  Harford  counties.  The 
narr.  alleges  that  the  bridge  was  acquired  by 
purchase,  and  that  in  the  deed  of  grant  the 
right  was  expressly  given  to  the  commission 
to  collect  all  rentals,  for  and  on  behalf  of 
the  state,  accruing  from  the  use  of  the  bridge 
by  the  appellee.  It  was  farther  averred  that 
the  appellee,  by  virtue  of  a  contract  with  the 
Conowingo  Bridge  Company,  had  been  paying 
a  certain  annual  rental  for  the  occupancy  by 
its  wires  of  said  bridge,  that  this  payment 
continued  until  the  acquisition  by  the  com- 
mission of  the  bridge,  and  that,  although  the 
appellee  continued  to  use  the  bridge  as  foi^- 
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merir.  It  had  neTertheless  refused  to  v&y  the 
plaintiff  for  said  use  since  the  day  of  ac- 
quisition. Eren  if  we  assume  that  under  the 
act  creating  the  commission  there  Is  no  power 
given  the  commission  to  Impose  rental  charg- 
es upon  new  users  of  the  public  highways, 
what  reason  can  there  be  for  not  permitting 
the  charge  to  be  made  as  the  assignee  of  a 
private  owner?  There  is  no  attempt  under 
this  narr,  to  enforce  a  new  liability,  but  the 
mf orcement  of  an  old  existing  liability,  found- 
ed upon  contract,  and  which  was  acquired  by 
the  commission  as  a  part  of  the  consideration 
of  the  purchase.  Although  it  can  be  argued 
that  the  state  never  Intended  to  authorize 
the  charging  for  future  privileges  upon  the 
pablic  highways,  can  It  be  seriously  contend- 
ed that  the  Legislature,  in  contemplating 
large  expenditures  of  money  in  the  purchas- 
ing of  private  bridges  and  turnpikes,  Intended 
that  those  who  were  enjoying  an  exclusive 
occupancy  of  a  portion  of  them,  for  a  consid- 
eration, were  to  be  relieved  of  that  charge  at 
the  expense  of  the  state?  The  wording  of 
the  act  shows  that  the  Legislature  knew  that 
persons  or  corporations  had  certain  rights, 
franchises,  and  easements  In  this  bridge  to 
which  the  rights  of  the  traveling  public 
might  be  subject,  for  it  authorized  the  com- 
mission to  acquire  them.  Can  it  be  conceived 
that  it  intended  to  permit  them  to  be  still 
exercised,  without  being  subject  to  whatever 
previous  liability  there  might  have  been? 
It  cannot  be  doubted  but  that,  in  fixing  a 
price  for  its  property,  the  bridge  company 
took  into  consideration  the  value  of  this 
lease  it  had  with  the  appellee  and  increased 
Its  price  accordingly. 

We  are  of  the  opinion  that  under  the  alle- 
pttions  of  the  narr.  there  is  a  liability,  and 
that  there  was  error  in  sustaining  the  de- 
murrer. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant 


II2J  Md.  120) 

STATE   to  Use  of    STANSFIELD  et  aL  v. 
CHESAPEAKE  &  POTOMAC  TELE- 
PHONE CO.    (No.  80.) 

(Court  of  Appeals  of  Maryland.     March   19, 
1914.) 

SiccTBicrrr  (j  15*)  —  Danoebotts  Appli- 
AiccEs  —  Poles— Pbojbctinq  Spikes  —  In- 
VTTEK  OB  Licensee. 

Defendant  maintained  a  pole  in  front  ofl 
decedent's  dwelling  on  which  electric  light  wires 
were  carried.  Projecting  from  the  pole  were 
iron  spikes,  adapted  and  intended  by  defendant' 
for  use  in  ascending  the  pole.  A  kitten  belong- 
ing to  decedent's  children  climbed  the  pole  and 
remained  thereon;  whereupon  decedent,  to  res- 
cne  the  kitten,  also  climbed  the  pole  by  means 
of  the  spikes,  and,  while  there,  came  in  con- 
tact Tith  defectively  insulated  wires,  and  re- 
<reiTed  a  shock  from  the  effects  of  whicn  he  died. 
Udd,  that  the  presence  of  the  spikes  was  not 
an  implied  invitation  to  any  person  to  climb  the 
pole  for  a  purpose  in  no  way  connected  with  de- 
f<-ndnnt's  bnsiness.  and  that  decedent  was  there- 
fore not  an   invitee,  bnt,  at  most,  a  mere  li- 


censee, as  to  whom  defendant  owed  no  duty,  ex- 
cept not  to  willfully  expose  him  to  risk  of 
injury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  8;  Dtec.  Dig.  {  15.*] 

Appeal  from  Baltimore  City  Court;  Carroll 
T.  Bond,  Judge. 

Action  by  the  State  to  the  use  of  Amanda 
Stansfleld,  individually  and  as  next  friend  of 
certain  minor  children,  against  the  Chesa- 
peake &  Potomac  Telephone  Company.  From 
a  judgment  sustaining  a  demurrer  to  the  dec- 
laration, plaintiffs  appeaL    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  UBNER,  STOOK- 
BRIDOB,  and  CONSTABLE.  JJ. 

Arthur  W.  Machen,  Jr.,  of  Baltimore  (Ed- 
ward M.  Hammond,  of  Baltimore,  on  the 
brief),  for  appellants.  R.  Lee  SUngluff  and 
Shirley  Carter,  both  of  Baltimore  (Bernard 
Carter  &  Sons  and  Marbury,  Gosnell  &  Wil- 
liams, all  of  Baltimore,  on  the  brief),  for  ap- 
pellee. 

TTRNER,  J.  The  appeal  in  this  case  is 
from  a  Judgment  entered  on  demurrer  to  a 
declaration  which  alleges,  in  substance,  that 
the  defendant  company  maintained  In  one  of 
the  highways  of  Howard  county,  passing 
through  Blllcott  City,  a  series  of  poles  sup- 
porting wires  carrying  electric  current  used 
for  telephone  and  lighting  purposes,  and 
that  one  of  the  poles  was  located  in  front  of 
the  dwelling  occupied  by  Harry  Stansfleld 
and  his  family;  that  projecting  from  this 
pole  were  iron  spikes  adapted  and  Intended 
by  the  defendant  for  use  in  ascending  the 
poles,  and  that  the  spikes,  being  convenient- 
ly arranged  for  such  use,  operated  as  an  in- 
vitation to  the  public,  and  more  particularly 
to  the  owners  and  occupiers  of  the  abutting 
proi)ertIes,  to  ascend  the  pole  by  means  of 
the -spikes,  whenever  they  might  have  occa- 
sion to  do  BO  for  any  proper  purpose,  and 
especially  for  the  preservation  of  the  life  of 
animals  or  human  beings,  or  for  the  recovery 
of  personal  property,  and  that,  as  arranged 
for  such  use,  the  spikes  constituted  also  a 
representation  that  the  ascent  of  the  pole 
might  be  accomplished  with  safety;  that  the 
maintenance  of  such  a  series  of  spikes  on 
a  pole  used  for  the  support  of  wires  carry- 
ing a  high-tension  current  of  electricity  in  a 
street  or  highway  of  an  Incorporated  city 
was  negligent,  unusual,  antiquated,  unneces- 
sary, and  Improper;  that  on  March  26,  1913, 
a  kitten  belonging  to  the  said  Harry  Stans- 
fleld, and  a  favorite  pet  of  his  Infant  chil- 
dren, climbed  said  pole  and  remained  thereon, 
and,  his  children  being  greatly  distressed  at 
the  loss  of  the  kitten,  the  said  Harry  Stans- 
fleld, relying  upon  said  invitation  and  repre- 
sentation of  the  defendant,  ascended  the  pole 
by  means  of  the  spikes  for  the  purpose  of  re- 
covering the  kitten  and  satisfying  his  chil- 
dren; that  on  previous  occasions,  as  the  de- 
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fendant  well  knew,  Tarlons  persons,  Inclnd- 
Ing  the  said  Harry  Stansfleld,  had  been  ac- 
customed to  use  the  spikes  to  climb  the  pole 
is  order  to  recover  personal  property,  and 
for  other  purposes;  that  the  defendant  neg- 
ligently permitted  the  Insulation  on  certain 
of  the  wires  attached  to  the  pole  and  carry- 
ing a  high-tension  current  of  electricity  to  be 
Insufficient,  although  It  appeared  sufficient  to 
persons  who,  like  the  said  Harry  StansSeld, 
were  not  familiar  with  electricity ;  and  that 
the  defendant  neglected  to  warn  him  of  the 
concealed  danger,  or  to  warn  the  public  by 
sign  or  notice  against  climbing  the  pole  by 
means  of  the  spikes;  that  the  said  Barry 
Stansfleld,  in  ascending  the  pole  In  reliance 
upon  said  inTitatl<Mi  and  representation  of 
the  defendants,  and  acting  (as  be  reasonably 
supposed)  in  accordance  with  the  intention  of 
the  defendant  in  placing  the  spikes  on  the 
pole,  and  being  ignorant  of  the  hidden  dan- 
ger caused  by  the  insufficiency  of  the  insula- 
tion and  by  the  high-tension  current,  and 
without  any  fault  or  negligence  on  his  part, 
accidentally  came  in  contact  with  the  InaufB- 
dently  insulated  wires,  and  in  consequence  of 
such  contact  was  instantly  killed.  Upon  the 
case  thus  stated  the  widow  and  children  of 
the  deceased  seek  to  recover  damages  for  the 
loss  they  have  sustained  by  this  unfortunate 
accident 

The  Injury  for  which  the  suit  was  brought 
having  occurred  to  one  who  had  reached  the 
place  of  danger  by  climbing  the  pole  main- 
tained by  the  defendant  for  the  very  purpose 
of  suspending  the  wires  at  a  suitable  and 
safe  elevation  above  the  highway,  the  ques- 
tion to  be  determined  is  whether  the  declara- 
tion shows  any  violation  of  duty  on  the  part 
of  the  defendant  with  reference  to  a  person 
thus  situated.  While  the  pole  and  wires 
were  located  on  and  over  a  public  thorough- 
fare, they  were  the  defendant's  property,  and 
were  necessarily  subject  to  its  control  in  or- 
der that  Its  obligations  to  the  public  might  be 
performed,  and  that  Its  own  interests  might 
be  protected.  The  theory  of  the  suit  Is  that 
In  providing  a  permanent  and  convenient 
means  of  ascent  the  defendant  impliedly  in- 
ylted  the  public  to  use  the  pole  for  such  pur- 
poses as  the  one  which  led  to  the  accident 
In  our  opinion,  the  principle  of  Implied  invi- 
tation Is  not  applicable  to  the  case  presented. 
There  was  no  community  of  Interest  between 
the  defendant  and  the  injured  party  which 
induced  his  visit  to  the  place  where  he  came 
In  contact  with  the  wires.  The  principle  in- 
voked does  not  apply  to  those  who  receive 
injuries  on  premises  they  have  entered  from 
motives  which  have  no  relation  to  the  busi- 
ness or  Interest  of  the  pr<9rietor.  Benson 
v.  Baltimore  Traction  Co.,  77  Md.  635,  26  Atl. 
973,  20  L.  R.  A.  714.  39  Am.  St  Bep.  436; 
Kalus  V.  Bass,  122  Md.  467,  89  Atl.  731 ;  Hes- 
kell  V.  Auburn  Light,  Heat  &  Power  Co.,  209 
N.  T.  86,  102  N.  B.  640 ;  Plummer  v.  Dill,  156 
Mass.  426,  31  N.  E.  128,  32  Am.  St  Bep.  463 ; 
PuiteU  T.  Philadelphia  Coal  Co.,  266  UL  UO, 


99  N.  B.  899,  4S  li.  B.  A.  (N.  S.)  193,  Aan. 
Cas.  1913B,  335.  The  most  favorable  view 
at  the  case  from  the  standpoint  of  the  dec- 
laration is  that  the  defendant  passively  per- 
mitted the  use  of  the  pole  by  the  deceased 
and  others  for  the  purposes  mentioned.  -  This 
might  relieve  them  of  the  character  of  tres- 
passers, but  would  leave  them  in  the  position 
of  mere  licensees,  to  whom  the  defendant 
would  owe  only  the  duty  to  avoid  exposing 
them  willfully  to  the  risk  of  injury.  Heskell  v. 
Auburn  Light,  Heat  &  Power  Co.,  supra ;  Mtss- 
patrick  v.  Glass  Mfg.  Co.,  61  N.  J.  Law,  378,  39 
Atl.  675 ;  Booney  v.  Woolworth,  74  Conn.  720, 
52  Atl.  411 :  15  Cyc.  475.  By  the  decision  of 
this  court  in  Benson  ▼.  Baltimore  Traction 
Co.,  supra,  the  principle  of  implied  invitation 
was  held  not  to  be  Intended  for  the  protection 
of  "those  who  go  where  they  are  not  invited, 
bat  merely  with  express  or  tacit  permiKKlon, 
from  curiosity  or  motives  of  private  conven- 
ience, in  no  way  connected  with  business  or 
other  relations  with  the  occupant"  In  Hes- 
kell T.  Auburn  Light,  Heat  &  Power  Co.,  su- 
pra, a  telephone  company,  without  previous 
permission,  attached  Its  wires  to  the  pole  of 
an  electric  light  beat  and  power  company 
In  a  public  street  but  the  latter  company 
afterwards  tacitly  permitted  such  use  to  con- 
tinue. An  employe  of  the  telephone  com- 
pany, in  mounting  the  pole  to  ascertain  the 
condition  of  the  telephone  lines,  was  fatally 
injured  by  coming  In  contact  wltb  a  wire  be- 
longing to  the  other  company  which  was  dan- 
gerously placed  or  defectively  Insulated.  The 
suit  was  against  the  light  heat  and  power 
company.  It  was  held  that  there  was  no 
mutuality  between  the  two  companies,  and 
that  the  Injured  employ^  of  the  telephone 
company  was  not  on  the  pole  In  pursuance  of 
an  Implied  Invitation  from  the  defendant  bat 
as  a  volunteer  or  mere  licensee,  "wbo  used 
the  pole  subject  to  all  the  concomitant  con- 
ditions and  perils,  and  to  whom  the  sole  duty 
of  the  defendant  was  abstention  from  inflict- 
ing Intentional  or  wanton  or  willful  Injury." 
The  demurrer  in  the  case  before  us  admits 
the  allegation  of  fact  that  the  spikes  project- 
ing from  the  pole  afforded  a  convenient 
method  of  ascent  but  it  does  not  have  the 
effect  of  conceding,  as  a  conclusion  of  law. 
that  the  plaintiff  was  thereby  Impliedly  In- 
vited to  visit  the  defendant's  overhead  flx- 
tures.  There  could  be  no  possible  doubt  In 
the  mind  of  any  observer  that  the  spikes 
were  Intended  for  the  exclusive  use  of  those 
engaged  In  the  work  of  keeping  the  equip- 
ment In  order.  The  very  nature  of  the  ap- 
pliances and  of  the  service  In  which  they 
were  employed  made  it  apparent  that  their 
use  or  occupation  by  strangers  would  not 
be  In  accord  with  the  interests  of  those  oi>er- 
atlng  the  franchise.  It  Is  perfectly  obvious, 
therefore,  that  there  was  no  mutuality  of  In- 
terest between  the  defendant  and  the  deceas- 
ed which  would  enable  us  to  hold  that  his 
ascent  of  the  pole  was  Induced  by  an  ImpUeA 
InvltatlOD, 
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In  Slmonton  y.  Light  ft  Power  Go^  28  Tex. 
av.  App.  874,  67  8.  W.  630,  a  child  seven 
years  of  age  was  Injured  by  falling  from 
the  defendant's  pole  which  it  was  climbing 
by  means  of  spikes  arranged  like  those  In 
the  present  case.  It  was  contended  that  the 
provision  thus  made  for  ascending  the  pole 
coDstltnted  an  attraction  to  children,  but  the 
conrt  rejected  this  theory  and  sustained  a 
demurrer  to  the  declaration. 

There  is  a  very  broad  difference  between 
the  case  now  under  consideration,  where  the 
Injury  occurred  at  a  place  intended  for  ez- 
dnslve  possession  by  those  maintaining  the 
flxtnres  alleged  to  be  unsafe,  and  the  class 
of  cases  In  which  the  appliances  causing  the 
injury  were  so  placed  as  to  be' dangerous  to 
persons  who  might  be  reasonably  expected  to 
come  in  close  proximity  to  them  while  occu- 
pying adjacent  premises  or  positions.  The 
case  of  Ziebm  t.  United  Electric  L.  &  P.  Co., 
104  Md.  48,  64  Atl.  61,  Illustrates  this  distinc- 
tion. In  that  case  several  wires  of  the  light 
and  power  company  were  strung  quite  near 
a  telephone  pole,  and  while  a  lineman  of  the 
telephone  company  was  descending  the  pole 
his  hand  struck  against  one  of  the  former 
company's  wires,  which  was ,  defectively  in- 
SQlated  at  that  point,  and  he  was  injured  by 
the  current  In  his  suit  against  the  light  and 
power  company  it  was  held  that  the  plaintiff 
was  in  the  exercise  of  a  duty  that  required 
him  to  go  upon  the  pole,  and  that  it  was 
inctunbent  upon  the  defendants  to  have  Its 
Unes  BO  placed  and  Insulated  as  to  enable  him 
to  i>erform  his  work  in  safety.  The  same 
rule  was  applied  to  analogous  facts  in  Hippie 
T.  Edison  Electric  Illuminating  Co.,  240  Pa. 
91,  87  Atl.  297.  In  Brown  v.  Edison  Electric 
Co..  90  Md.  400,  46  Ati.  182,  46  U  R.  A.  746, 
78  Am.  St  Rep.  442,  a  boy  whd  was  engag- 
ed in  cleaning  a  rain  spout  at  the  edge  of  a 
narrow  roof  over  the  front  window  of  a 
store  was  injured  as  the  result  of  accidental- 
ly touching  with  his  bead  an  uninsulated 
part  of  an  electric  light  wire  suspended  about 
seven  Inches  from  the  roof.  The  company 
owning  the  wire  was  sued  on  account  of  the 
accident  and  the  court  said  that  the  nature 
of  the  business  conducted  by  the  defendant 
"Imposed  upon  it  a  legal  duty  toward  every 
person  who,  In  the  exercise  of  a  lawful  occupa- 
tion in  a  place  where  he  had  a  legal  right  to 
be,  was  Uable  to  come  in  contact  with  the 
wires  charged  with  this  Invisible  but  deadly 
power."  It  was  held  that,  as  the  boy  was 
engaged  in  a  service  which  he  had  a  right 
to  perform,  at  a  place  where  be  was  entitled 
to  be  when  he  was  injured,  and  the  evidence 
did  not  prove  contributory  negligence  on  his 
part,  the  case  was  a  proper  one  for  submis- 
sion to  the  Jury.  In  Mullen  v.  Wilkes-Barre 
Gas  k  Electric  Co.,  229  Pa.  64,  77  AtL  1108, 
and  Temple  v.  McComb  City  Elec  L.  &  P. 
Co..  89  Miss.  1,  42  South.  874,  11  L.  R.  A.  (N. 
S.)  449,  119  Am.  St  Rep.  608,  10  Ann.  Cas. 


924,  the  defendant  companies  were  held  lia- 
ble for  injuries  sustained  by  boys  who  in 
climbing  trees  in  public  streets  came  in  con- 
tact with  Improperly  insulated  wires  strong 
through  the  branches. 

In  all  of  the  cases  we  have  examined  on 
this  subject  in  which  the  asserted  liability 
was  enforced  the  persons  involved  in  the  ac- 
cidents were  not  trespassers  or  mere  licen- 
sees on  the  defendant's  property,  but  were  in 
adjacent  iwsltlons  where  they  could  right- 
fully be,  and  where  they  might  be  reasonably 
expected  to  come  in  close  proximity  to  the 
source  of  danger.  Where,  however,  as  in  the 
present  case,  those  engaged  in  the  distribu- 
tion of  electric  current  have  placed  their 
wires  above  and  beyond  the  sphere  of  peril 
to  the  public  and  to  the  occupants  of  neigh- 
boring premises,  it  would  be  subjecting 
them  to  an  unduly  strict  responsibility  to 
require  them  to  provide  against  the  posslbili- 
Ity  that  their  own  appliances  might  be  utiliz- 
ed by  strangers  as  a  means  of  access  to  the 
conditions  which  prove  to  be  injurious. 

The  averments  of  the  declaration  do  not,  in 
oar  opinion,  present  a  state  of  facts  which, 
upon  any  just  theory,  can  be  held  to  impose 
liability  upon  the  defendants,  and  we  concur 
in  the  action  of  the  trial  conrt  in  sustaining 
the  demurrer. 

Judgment  affirmed,  with  costib 


BAT70H  ▼.  ARNOLD, 


(12S  Hd.  Q 
(No.  8.) 


(Conrt  of   Appeals   of   Maryland.     March  18, 

1914.    On  Motion  for  Reargnment 

May  14,  1914.) 

1.  Easembnts  (§  30*)— Cbbatiow,  Bxistbncb, 

AND   TEBUINATIOK— ABANOONMBNT  OB  NON- 
VSKR. 

Nonuaer  of  an  eiuement  for  more  than  20 
years  does  not  afford  conclusive  evidence  of 
abandosment,  but  nonuser  for  the  prescriptive 
period  with  an  adverse  use  of  the  servieot  es- 
tate inconsistent  with  the  easement  extinguish- 
es it 

[Ed.  Note.— For  other  canes,  see  Easements. 
Cent  Dig.  a  77-79;    Dec  Dig.  {  30.  *> 

2.  Easements  (J  24*)— Cbeation,  Existenob, 

AND  TEKMINATION— TbaNSFEB  OF  RiOllT. 

No  special  reference  in  a  deed  to  an  easfr 
pent  appurtenant  to  the  land  was  necessary 
in  order  to  convey  such'  easement 

[Ed.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  if  64-69;  Dec.  Dig.  f  24.*] 

3.  Easements  (|  32*)— Cbeation,  Existbrcb, 
AND  Tebuination— Adverse  Possession. 

The  plowing  up  of  a  right  of  way  and  the 
sowing  and  cultivation  of  crops  thereon  year 
after  year  was  inconsistent  with  the  rights  of 
the  owner  of  such  easement  and  such  obstruc- 
tion, continuing  for  35  years,  extinguished  the 
right  of  way. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  84;    Dec.  Dig.  {  32.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Wm.  Henry  Forsythe,  Jr.,  and  Jas.  B. 
Brashears,  Judges. 

"To  be  ofBcially  r^^orted." 
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Action  by  Alton  R.  Arnold  against  Edwin 
P.  Baugh,  Jr.  From  a  Jadgment  for  plain- 
tiff, defendant  appeala     Reversed. 

Tbe  following  la  a  plan  of  the  premises  in 
question: 


fused,  and,  the  evidence  being  submitted  to 
a  Jury,  a  verdict  was  rendered  for  the  plain- 
tiff, upon  which  Judgment  was  entered. 

One  of  the  questions  raised  by  this  appeal 
is:    Does  the  evidence  of  tbe  plaintiff;  oor> 


Argued  before  BOYD,  O.  J.,  and  BRISCOB, 
THOMAS,  PATTISON,  URNEai,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Arthur  R.  Padgett  and  John  Philip  Hill, 
both  of  Baltimore,  for  appellant  Robert 
Moss,  of  Annapolis  (Joseph  L.  Donovan,  of 
Elllcott  City,  on  the  brief),  for  appellee. 

PATTISON,  J.  This  is  an  action  brought 
by  the  appellee  against  the  appellant  to  re- 
cover for  damages  for  the  obstruction  of  an 
alleged  right  of  way  of  the  plaintiff  over  the 
lands  of  the  defendant  At  .the  conclusion 
of  the  plaintiff's  testimony  the  defendant  of- 
fered a  prayer  asking  the  court  to  take  tbe 
case  from  the  Jury.  This  was  refused,  and 
at  the  conclusion  of  the  defendant's  testimony 
the  prayer  was  renewed  and  was  again  re- 


roborated  as  it  la  by  the  evidence  of  tbe  4e> 
fendant,  show  an  abandonment  and  extin- 
guishment of  the  easement?  After  a  carefnl 
examination  of  the  evidence  and  the  law  ap- 
plicable thereto,  it  is  our  opinion  that  the 
right  of  way  of  the  plaintiff,  if  it  ever  ex- 
isted, has  been  extinguished  by  its  nonuser 
for  a  prescriptive  period  united  with  an  ad- 
verse use  of  the  servient  estate  inconsistent 
with  the  existence  of  the  alleged  easement 

[1]  The  law  as  established  in  this  state 
(Canton  Co.  v.  Baltimore  City,  106  Md.  69, 
66  AtL  679,  67  AO.  274,  11  L.  R.  A.  [N.  S.J 
129)  and  elsewhere  is  that  the  mere  nonuser 
of  an  easement  even  for  more  than  20  years 
will  not  afford  a  conclusive  evidence  of 
abandonment,  but  such  nonuser  for  a  pre- 
scriptive period,  united  with  an  adverse  use 
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of  fhe  servient  estate  Inconsistent  with  the 
existence  of  the  easement,  will  eztingnlsh  It 
Washburn  on  Easements,  SJ  551,  652;  14  Cyc. 
1195;  10  A.  4  E.  Ency.  of  Law,  436;  Wood- 
ruff Y.  Paddock,  130  N.  T.  618,  29  N.  E.  1021; 
Matter  of  City  of  New  Tork,  73  App.  Dlv. 
394,  77  N.  T.  Snpp.  31;  Smyles  T.  Hastings, 
22  N.  Y.  224;  Smith  r.  Langewald,  140  Mass. 
206,  4  N.  B.  571 ;  Spackman  ▼.  Steldel,  88  Pa. 
453;  Horner  v.  Stlllwell,  35  N.  J.  Law,  307; 
BenUy  y.  Root,  19  R.  I.  205,  32  Atl.  918;  Me- 
Elnney  ▼.  Lanning,  139  Ind.  170,  38  N.  E. 
601;  Lathrop  y.  Eisner,  93  Mich.  599,  53  N. 
W.  791;  Louisville  y.  Qulnn,  94  Ky.  310,  22 
8.  W.  221. 

The  right  of  way  In  this  case  Is  claimed 
hy  the  plaintiff  under  a  grant  dated  the  19th 
day  of  November,  1853,  from  one  EUJah  R. 
Arnold,  the  then  owner  of  the  servient  estate, 
to  one  Levi  Shedtells,  the  owner  at  snch  time 
of  the  dominant  estate,  aa  claimed  by  the 
plaindri,  whereby  the  grantor  therein  convey- 
ed onto  the  grantee  "his  heirs  and  assigns, 
the  right  and  privilege  of  the  original  road 
through  his  (the  grantor's)  farm  lying  In  Anne 
Amndel  coanty  that  leads  to  Chaney's  creek." 
Hie  grant  by  which  Sheckells  became  the 
owner  of  the  dominant  estate.  If  there  was  a 
dominant  estate,  is  not  In  evidence,  but  by  a 
deed  executed  on  the  23d  day  of  October, 
1877,  by  Ann  M.  Insley  and  Caroline  E. 
Sberbert,  the  only  children  and  heirs  at  law 
of  Sheckells,  certain  lands  therein  described, 
said  by  the  defendant  to  have  been  the  dom- 
inant estate,  were  granted  to  Thomas  H. 
Arnold,  the  grantor  of  the  plaintiff;  and  in 
said  deed  reference  Is  made  to  the  fact  that 
the  land  thereby  conveyed  "was  a  part  of  the 
same  land  that  is  described  in  a  deed  execut- 
ed on  the  19th  day  of  November,  1853,  by  E. 
B.  Arnold  and  wife  to  Levi  Sheckells,"  and 
recorded  among  the  land  records  of  Anne 
Arundel  county  in  liber  N.  H.  O.  No.  2,  folio 
626,  etc. ;  and  in  this  deed  were  granted  to 
Thomas  H.  Arnold  the  right  and  ways,  etc., 
appurtenant  to  the  lands  so  conveyed,  "espe- 
cially the  right  of  way  granted  to  the  said 
Levi  Sheckells  and  assigns  by  deed  from  E. 
R.  Arnold,  dated  the  19th  day  of  November, 
1853,  and  recorded  among  said  land  records 
In  liber  N.  H.  6.  No.  2,  folio  630. 

[2]  The  lands  mentioned  In  the  deed  from 
Ann  M.  Insley  and  Caroline  Sherbert  to 
Thomas  H.  Arnold  were  thereafter  conveyed, 
on  the  23d  day  of  February,  1885,  by  the 
said  Thomas  H.  Arnold  unto  his  son,  Alton 
R.  Arnold,  the  plaintiff,  together  with  the 
ways,  appurtenances,  and  advantages  thereto 
belonging.  In  this  deed,  however,  no  special 
reference  is  made  to  the  right  of  way  granted 
on  November  19,  1853,  by  Elijah  R.  Arnold 
to  Levi  Sheckells,  nor  was  special  reference 
thereto  necessary  to  convey  snch  right  had  it 
existed  at  snch  time.  The  failure  to  mention 
it  specially  is  referred  to  only  as  reflecting 
upon  the  t&ct  whether  or  not  at  such  time  it 
existed. 
Hie  plaintiff,  when  upon  the  stand,  located 


upon  the  lands  of  the  defendant  the  right  of 
way  mentioned  and  described  In  the  grant 
from  Arnold  to  Sheckells  dated  November  19, 
1863,  as  "the  original  road"  through  the  farm 
at  that  time  owned  by  EHlJah  R.  Arnold,  the 
grantor,  and,  at  the  request  of  the  defendant, 
located  the  said  right  of  way  upon  a  plat, 
which  the  reporter  is  requested  to  Insert  In 
his  report  of  this  case.  The  original  road  as 
located  by  him  is  designated  on  said  plat  as 
A,  B,  C,  D,  E.  The  point  A  is  on  the  county 
road  at  or  near  the  present  entrance  of  the 
defendant's  property,  and  is  the  place  at 
which  the  obstruction  complained  of  is  locat- 
ed, and  the  point  E  Is  on  the  bank  above 
Chaney's  creek.  The  line  from  D  to  P  upon 
the  plat  represents  a  private  road  leading 
from  D  to  thfe  Severn  river  and  over  which 
the  plaintiff  claims  no  right  of  way,  although 
he  and  others  have  frequently  used  it,  by  the 
permission  of  the  prior  owners  of  the  land 
now  owned  by  the  defendant  The  bank  of 
Chaney's  creek  at  point  E  is  variously  esti- 
mated by  the  witnesses  to  be  from  30  to  60 
feet 

[3]  The  evidence  of  the  plaintiff  discloses 
that  about  35  or  40  years  ago  Sheckells  used 
the  road  or  way  from  A  to  B  in  hauling 
wood  to  Chaney's  creek;  that,  ui>on  reaching 
the  point  E,  they  would  throw  the  wood  down 
the  bank  into  the  water  below.  The  plain- 
tiff states  that  he  recalls  the  use  of  this  road 
by  Sheckells  for  the  purposes  aforemention- 
ed, but  he  (the  plaintiff)  never  used  the  way 
from  D  to  E,  nor  has  he  ever  beard  of  any 
one  else  using  that  part  of  said  road,  since 
it  was  used  by  Sheckells  35  or  40  years  ago, 
and.  In  fact,  he  never  knew  of  the  alleged 
right  of  way  over  the  land  of  the  defendant 
until  about  3  years  ago,  when  he  discovered 
it  In  the  grant  above  referred  to  from  Elijah 
R.  Arnold  to  Levi  Sheckells.  He  further  tes- 
tified that  the  land  between  D  and  E  has 
been  continually  plowed  up,  sowed,  and  cul- 
tivated in  crops — that  is,  such  part  of  It  as 
lies  between  D  and  the  wooded  lands  border- 
ing upon  the  bank  of  the  creek — and  that  it 
is  now  impossible  to  distinguish  at  such  place 
exactly  where  the  road  once  ran. 

John  Day,  a  witness  produced  by  the  plain- 
tiff, testified  that  he  was  82  years  old;  that 
he  had  lived  near  the  defendant's  property  all 
his  life;  that  be  knew  Mr.  Sheckells,  also 
knew  his  daughters,  the  grantors  in  the  deed 
to  Thomas  H.  Arnold ;  he  was  also  familiar 
with  the  alleged  right  of  way  over  the  lands 
of  the  defendant  as  located  by  the  plaintiff, 
and  that  Sheckells  used  this  right  of  way  to 
haul  wood  to  Chaney's  creek  "as  long  as 
there  was  any  wood  to  be  hauled";  that 
he  had  recently  seen  the  road,  but  he  could 
not  locate  it  over  the  field,  because  it  had 
been  cultivated  over;  that  It  had  been  culti- 
vated for  "a  good  ways  back"  In  rye,  corn, 
and  other  crops;  he  could  not  say  that  Mr. 
Arnold  had  cultivated  it  or  that  Mr.  Baugh 
had,  but  it  had  been  cultivated  by  Mr.  Revell. 

John  Y.  Hall,  another  witness  produced  by 
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the  plaintiff,  testified  that  he  was  47  years 
of  age.  He  knew  the  property  now  owned 
by  the  defendant,  and  had  liyed  on  the  ad- 
joining farm  all  his  1U6.  He  was  then  asked: 
"Did  you  know  tlie  road  that  led  through 
Baugb'B  farm  to  Chaney's  creek?  Ans.  I  know 
the  road  that  used  to  before  it  was  ploughed 
up  85  years  ago." 

Mr.  William  T.  Bevell,  a  witness  produced 
on  the  part  of  the  defendant,  testified  that  he 
owned  the  property  now  owned  by  the  de- 
fendant until  he  conveyed  it  to  the  defendant 
In  the  year  1907 ;  that  he  owned  It  for  about 
4  years;  prior  to  that  his  mother  owned  It 
for  25  or  30  years;  that  he  lived  upon  the 
farm  all  the  time  that  his  mother  and  he 
owned  it;  that  the  whole  time  he  was  upon 
the  farm,  so  far  as  he  knew,  no  one  claimed 
or  exercised  any  right  of  way  over  It;  he 
permitted  Mr.  Arnold  and  others  to  use  the 
landing  on  Asqulth  creek  and  the  Severn 
river  for  "the  loading  of  manure  and  the 
loading  of  watermelons."  He  further  testi- 
fied that  when  he  first  went  upon  the  farm 
there  was  a  peach  orchard  between  D  and  K 
upon  the  alleged  right  of  way.  This  orchard 
he  grubbed  up,  and  thereafter  the  land  was 
planted  and  cultivated  In  crops  by  him,  and 
that  during  the  whole  80  years  thereafter 
that  he  was  upon  the  property  no  one  ever 
used  any  road  or  way  from  D  to  E,  in  going 
to  Chaney  creek. 

"An  adverse  and  hostile  nee  of  the  servient 
estate  inconsistent  with  the  rights  of  the  ottdit 
of  the  easement  will  start  the  statute  of  limi- 
tations runiuug  to  defeat  bis  n^lit,  uud  a  luu- 
tinuous  adverse  use  for  the  period  of  the  stat- 
ute will  establish  a  right  by  prescriptiou  in  the 
adverse  claimant."    Jones  on  Easements,  {  866. 

The  plowing  of  the  ground  and  the  sowing 
and  cultivation  of  crops  therein,  such  as  rye 
and  corn,  year  after  year,  upon  the  alleged 
right  of  way,  as  shown  by  the  plaintiff's  tes- 
timony, was  Inconsistent  with  the  rights  of 
the  owner  of  the  easement,  and  this  ob- 
struction, continuing  for  35  years,  extinguish- 
ed such  right  of  way  or  easement,  and  thus 
the  plaintiff  was  not  entitled  to  recover,  and 
therefore  the  prayer  of  the  defendant  takinc; 
the  case  from  the  Jury  should  have  been 
granted. 

There  are  some  other  questions  presented, 
but,  inasmuch  as  we  are  of  the  opinion  that 
the  plaintiff  failed  to  make  out  a  case  for 
the  Jury,  and  is  therefore  not  entitled  to  re- 
cover, we  will  not  consider  them.  We  will 
reverse  the  judgment  below  without  granting 
a  new  triaL 

Judgment  reversed  without  a  new  trial, 
with  costs  to  the  appellant 

On  Motion  for  Reargument. 

BOTD,  C.  J.  Motion  for  reargument  over- 
ruled, but,  owing  to  certain  briefs,  etc.,  being 
Improperly  in  the  record,  the  Judgment  will 
be  modified  to  extent  of  requiring  the  api>el- 
lant  to  pay  one-fourth  of  the  costs  in  this 
court. 


(12S  Hd.  327J 

CARTER  et  al.  ▼.  MTJLMN  et  aL    (No.  35.) 
(Court  of  Appeals  of  Maryland.    May  14,  1914.) 

Trusts  (§   191*)— Cohstbdctiow   oi-  Tksta- 

MCNTABY  Power. 

Under  a  residuary  clause  bequeathing  and 
devising  all  the  remainder  of  property  to  trus- 
tees in  trust  to  Invest  and  collect  and  invest  the 
rents  so  as  to  increase  the  corpus  of  the  estate, 
and  empowering  them  "to  invest  the  trust  funds 
in  their  hands,"  "and  the  same  to  sell  again 
and  convey  for  the  purposes  of  reinvestment, 
etc,  as  often  as  in  their  judgment,  etc.,  it 
shall  be  wise  to  do  so,"  the  trustees  had  power 
to  sell  the  property,  including  the  leasehold 
property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  243 ;    Dec.  Dig.  {  191.»] 

Appeal  from  Circuit  Court  of  Baltimore 
City,  Carroll  T.  Bond,  Judge. 

"To  be  officially  reported." 

Action  by  Michael  A.  MulUn  and  another, 
trustees  of  Thomas  W.  Slater,  deceased, 
against  Julian  S.  Carter  and  others.  'Decree 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  BOTD,  G  J.,  and  BRISCOE, 
BUBKE,  THOMAS,  PAOTISON,  URNER, 
8TOCKBRIDOE,  and  CONSTABLE,  JJ. 

Shirley  Carter,  of  Baltimore  (Bernard  (bar- 
ter &  Sons,  of  Baltimore,  on  the  brief),  for 
appellants.  Michael  A.  MulUn,  of  Baltimore, 
for  appellees. 

ODNSTABLB,  J.  Ote  sole  question  Involv- 
ed in  this  appeal  Is  whether  or  not,  under  the 
powers  in  the  will  of  Thomas  W.  Slater,  the 
trustees  bad  power  to  make  sale  of  the  lease- 
hold property,  the  subject  of  this  case. 

By  will  Thomas  W.  Slater  left  a  large  es- 
tate to  three  trustees.  After,  by  different 
clauses  thereof,  bequeathing  certain  definite 
sums  to  the  trustees  for  certain  trusts  there- 
in set  out,  he  devised  and  bequeathed  all  the 
rest  and  residue  of  bis  estate  to  the  trustees 
to  execute  the  trusts  therein  set  out  for  the 
benefit  of  his  son  and  his  son's  children,  up- 
on the  contingencies  therein  set  out  The 
trustees  named  were  also  named  as  execu- 
tors. 

In  March,  1896,  upon  application,  the  par- 
ties thereto  being  all  the  parties  in  Interest 
who  were  in  esse  at  the  time,  the  circuit 
court  of  Baltimore  City  assumed  Jurisdiction 
of  the  trusts,  and  an  auditor's  account  was 
passed,  setting  apart  certain  portions  of  the 
estate  to  be  held  by  the  trustees  in  divisions, 
under  the  different  clauses  of  the  wllL  Held 
under  the  residuary  clause  was  the  leasehold 
property  which  is  the  subject  of  the  sale  In 
this  case. 

In  April,  1913,  the  trustees,  the  appellees 
herein,  entered  into  an  agreement  with  Juli- 
an S.  Carter  for  the  sale  of  the  said  lease- 
hold property,  subject  to  the  ratification 
thereof  by  the  court  Said  sale  was  reported 
and  duly  ratified  without  objection.  In  said 
report  it  was  stated  that  Julian  S.  Carter 
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was  acUnt;  aa  the  agent  of  the  Feimaylyanla 
Railroad  Company,  l^ereafter,  upon  the 
purchaser  refusing  to  pay  the  purdiase  price 
apon  the  tender  of  a  deed  by  the  trustees,  the 
tnwtees  filed  a  petition  praying  that  the  pur- 
chaser be  compelled  to  comply  with  the  terms 
of  sale.  Julian  S.  Carter  and  the  Manor 
Keal  Estate  &  Trust  Company  answered,  dis- 
closing that  the  said  Carter  was  acting  as 
agent  for  the  Manor  Real  Estate  &  Trust 
Company  in  the  purchase,  and  claiming  that 
the  tmstees  had  no  power  under  the  will  of 
Thomas  W.  Slater  to  make  sale  of  the  said 
property,  and  therefore  the  court  was  with- 
out Jurisdiction  to  ratify  the  same,  and  de- 
nying that  the  court  could  ratify  the  sale 
under  its  general  chancery  jurisdiction,  since 
the  requirements  of  the  act  of  1868,  c.  273,  or 
of  section  108  of  article  16  of  the  Code  (Bag- 
by's  Code,  |  228,  art  16),  had  not  been  com- 
piled with.  The  court  thereupon  decreed  that 
the  said  Carter  and  the  Manor  Real  Estate  & 
Trust  Company  pay,  the  amount  of  purchase 
money,  and  the  trustees  convey  the  property, 
and,  upon  the  failure  of  the  purchaser  to 
comply  before  a  certain  day,  that  the  writ  of 
fieri  facias  issue.  This  appeal  was  thereupon 
prosecuted. 

So  much  of  the  residuary  clause  as  is  im- 
•  portant  for  the  purpose  of  a  determination 
of  this  question  is  as  follows: 

"Id  traat  and  confidence  nevertheless  that 
they  will  invest  the  same,  so  far  as  the  same 
may  be  uninvested,  and  collpot  and  invest  the 
rents,  issues,  and  profits  thereof  In  such  man- 
ner as  to  increase  the  corpus  or  principal 
thereof." 

In  a  subsequent  clause  there  is  this  pro- 
vision: 

"For  the  purpose  of  enabling  the  trustees, 
hereinbefore  named,  the  better  to  execute  the 
several  trusts,  hereinbefore  provided,  I  hereby 
authorise  and  empower  them  to  invest  the  trust 
fonds  in  their  hands  in  such  good  and  suffi- 
cient securities  as  they,  or  a  majority  of  them, 
shall  select,  and  the  same  to  sell  ag»in  and 
convey  for  the  purposes  of  reinvestment  or  dis- 
tribadon  as  often  as  in  their  judgment,  or  that 
of  a  majority  of  them,  it  shall  be  wise  to  do 
so." 

Tbla  court  has  so  recently.  In  two  carefully 
considered  cases,  reviewed  tlie  authorities  on 
the  question  here  involved  and  announced 
the  law  applicable  that  we  deem  an  extended 
discussion  unnecessary.  The  appellants  con- 
tend that  by  the  last  clause  "the  testator  had 
reference  only  to  the  income,  which  he  had 
already  glvai  them  power  to  invest  so  as  to 
increase  the  corpus,  and  the  moneys  he  had 
bequeathed  for  investment  by  them,"  and  did 
not  refer  to  that  part  of  the  corpus  which 
was  invested  In  the  lifetime  of  the  testator. 
In  the  case  of  Schloendom  ▼.  Schmidt,  IIS 
Md.  74,  80  AtL  300,  the  same  contention  was 
made. 

"It  is  contended  by  the  appellee  that  the 
power  conferred  upon  the  trustees  in  this  case, 
under  the  will  of  Fredericic  W.  Scbloendorn,  'to 
invest  and  reinvest  said  rest,  residue  and  re- 
mainder of  my  estate,  in  their  judgment  and 
discretion,  and  to  pay  the  net  income,  •  •  •  • 
eta,  baa  reference  only  to  the  'trust  moneys 


coming  into  the  bands  of  the  trustees,'  and 
confers  no  power  upon  them  'to  sell  the  real 
estate  of  wnlcb  the  testator  toolc  title  during 
bis  lifetime,'  and  which  forms  a  part  of  'the 
rest,  residue  and  remainder'  of  the  estate." 

After  a  thorough  review  of  the  authorities 
the  otdnlon  concludes: 

"We  therefore  think  that  it  can  be  inferred 
from  the  power  given,  under  the  ^ill,  to  the 
tmstees  'to  invest  and  reinvest,  in  their  judg- 
ment and  discretion,  the  said  rest,  residue  and 
remainder'  of  his  estate,-  that  it  was  the  in- 
tention of  the  testator  to  confer  upon  such 
trustees  the  power  to  sell,  in  their  judgment 
and  discretion,  the  property  of  the  estate,  real 
or  personal,  including  the  property  of  which 
the  testator  died  seised  and  possessed,  as  well 
as  any  property  thereafter  acquired  by  the 
trustees.' 

To  the  same  effect  is  the  case  of  Preston  ▼. 
Safe  Deposit  &  Trust  Co.,  116  Md.  211,  81 
Atl.  523,  Ann.  Cas.  lOlSC,  975. 

When,  therefore,  the  testator,  for  the  pur- 
pose of  enabling  the  trustees  "the  better  to 
execute  the  several  trutU  hereinbefore  pro- 
vided," empowered  them  to  invest  the  "trust 
funds  in  Qielr  hands,"  we  think,  upon  the 
authority  of  the  above  cases,  that  It  Is  clear 
that  his  intention  was  to  arm  them  with  full 
powers  to  sell  the  property  of  the  estate,  ir- 
respective of  whether  or  not  the  title  to  that 
particular  portion  had  been  beld  by  the  tes- 
tator in  his  lifetime.  That  the  words  used 
were  "trust  funds,"  Instead  of  trust  estate, 
we  do  not  think  Indicates  tuat  he  intended 
that  only  money  accruing  by  way  of  Income 
was  to  be  used  for  investments  for  all 
throufih  the  will  the  words  are  used  in  the 
sense  adopted  by  us.  A  study  of  the  language 
of  the  whole  will  shows  that  by  the  use  of 
the  language  "so  far  as  the  same  may  be  un- 
iuvested"  tt-.e  testator  did  not  intend  to  limit 
the  power  of  the  trustees  to  invest,  and,  even 
though  it  should  Bippea.T  that  he  had  done  so, 
yet  it  becomes  apparent  that  such  was  not 
his  intention,  when,  in  the  effort  to  remove 
any  doubt  that  might  arise  from  the  expres- 
sions used  in  the  different  clauses,  he  adds 
the  general  clause  to  enable  them  the  better 
to  execute  the  several  trusts — not  all  but  the 
one  under  the  residuary  clause  but  "the  sev- 
eral trusts  hereinbefore  provided." 

The  case  of  Ball  v.  Safe  Deposit  A  Trust 
Co.,  02  Md.  503,  48  Atl.  155,  62  L.  R.  A.  403, 
relied  upon  by  the  aptjcllants,  is  readily  dis- 
tinguishable, from  the  fact  that  In  the  will  in 
that  case  the  testator  expressly  said  that 
the  property  in  question  was  not  to  be  sold. 

Since  the  appointment  by  will  had  been 
sanctioneu  by  the  court  upon  assuming  Juris- 
diction, it  was  proper  and  necessary  that  the 
sale  should  have  been  made  subject  to  the 
ratification  by  the  court 

The  decrees  appealed  from  will  therefore 
be  affirmed;  but  under  the  circumstances  of 
this  case  we  think  It  proper  that  the  costs  of 
these  proceedings  In  this  court  be  paid  by  the 
trustees  out  of  the  estate  in  their  hands. 

Decrees  affirmed,  appellees  to  pay  the  costs 
In  this  court 
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BlIAYOR  AND  OITT  COTJNCHi  OP  BALTI- 

MOEB  V.  JOHNSON.    (No.  32.) 
(Coart  of  Appeals  of  Maryland.    May  12,  1914.) 

1.  Municipal  Cobporationb  (8  278*)  —  As- 
sessment or  BBNiriTa— Bknefitb  to  Pbop- 

BBTT. 

Before  a  city  can  assess  abutting  property 
with  benefits  caused  by  the  opening  of  a  street, 
the  grade  of  the  street  should  be  first  establish- 
ed ;  since  the  cost  of  cutting  or  filling  necessary 
to  make  the  abuttiftg  land  conform  to  the  es- 
tablished grade  ahotud  be  considered  in  deter- 
mining the  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  734-738,  744 ;  Dec. 
Dig.  S  278.*] 

2.  Eminent  Domain  (S  101*)  —  Damaoks  — 
Change  in  Gbade  op  Stbeet. 

The  rule  that  damages  are  not  ordinarily 
recoverable  fbr  an  Injury  to  adjacent  land  caus- 
ed by  a  lawful  change  in  the  grade  of  a  public 
highway  is  confined  to  cases  in  which  no  part 
of  the  abutting  property  is  taken  fot  the  pai> 
pose. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  269,  270 ;  Dec  Dig.  |  101.*] 

8.  Munioipai.  Cobpobations  (§  513*)— Pub- 
uo  Impbovements— Assessments — Injttnc- 
TioN—JuBisDicTioR— Adequate  Remedy  at 
Law. 

Since  a  property  owner  has  an  adequate 
remedy  by  appeal  under  Local  Laws  of  Bal- 
timore City,  I  179  ^Baltimore  City  Code  1892, 
art  48,  {  10),  providing  for  an  appeal  to  the 
Baltimore  city  court  by  any  person  dissatis- 
fied with  an  assessment  of  benefits,  etc.,  he  could 
not  maintain  a  bill  in  equity  to  enjoin  proceed- 
ings for  the  assessment  of  benefits  on  the  ground 
that  the  assessment  was  made  before  the  street 
grade  was  established. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  1188-1193,  n«t- 
1206;  Dec.Dl«.|613.*5 

Appeal  from  Circuit  Conrt  No.  2  of  Balti- 
more City;   James  P.  Gorter,  Judge. 

"To  be  officially  reported." 

BUI  by  Jessie  0.  Johnson  aKainst  the  May- 
or and  City  Council  of  Baltimore,  a  corpo- 
catloD.  Decree  for  plaintifT,  and  defendants 
appeal.     Reversed,  and  bill  dismissed. 

Argued  before  BOID,  C.  J.,  and  BDRKE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Robert  F.  Leach,  Jr.,  of  Baltimore  (S.  S. 
Field,  City  SoL,  ot  Baltimore,  on  th«  brief), 
for  appellants.  Ward  B.  Coe,  of  Baltimore, 
for  appellee. 

PATTISON,  J.  The  appellee  in  this  case 
filed  her  bill  in  circuit  court  No.  2  of  Balti- 
more dty  against  the  appellant,  alleging 
therein  that  she  is  the  owner  of  a  lot  of  land 
on  the  southwest  side  of  Green  Spring  ave- 
nue, in  the  dty  of  Baltimore,  and  that  the 
city,  in  extending  Parle  Hill  avenue  from 
Park  Heights  avenue  to  Green  Spring  ave- 
nue, has  condemned  a  strip  of  said  land  1,000 
feet  in  length  and  60  feet  in  width,  for  which 
the  appellee  has  been  awarded  by  the  com- 
missioners for  opening  streets  the  sum  of 
f4,935,  and  has  been  assessed  with  benefits 
to  her  abutting  land  a  like  sum  of  $4,935; 


from  wlilCb  action  of  the  commissioners  an 
appeal  has  been  taken  by  her  to  the  Balti- 
more dty  court,  where  the  case  is  now  pend- 
ing. 

The  bill  further  alleges  that  in  condemning 
said  lands  for  the  purposes  aforesaid  the 
grade  of  the  street  has  not  been  established, 
and  the  dty  engineer  has  refused  to  estab- 
lish such  grade,  although  the  appellee  has 
requested  him  to  do  so,  and  lias  tendered  him 
the  costs  thereof.  The  reason  assigned  by 
the  engineer  for  Ills  refusal  to  establish  the 
grade  being  "that  the  proceedings  of  the 
commissioners  for  the  opening  of  the  Green 
Spring  parkway  have  not  advanced  to  the 
point  where  we  can  request  the  dty  survey- 
or to  offldally  establish  this  grade,"  but  sug- 
gested that  the  tentative  street  grade  made 
by  Joseph  W.  Shirley,  chief  engineer  of  the 
topographical  survey,  in  compiling  his  pre- 
liminary plans  for  the.  parkway  would,  no 
doubt,  be  finally  adopted  without  any  mate- 
rial change  as  grade  establishments,  and 
that  such  grade  would  answer  the  purpose  in 
ascertaining  the  quantity  of  excavation  or  flU 
to  be  made. 

The  bill  also  alleges  that: 

"TTntil  the  grade  is  established  it  !•  imposxible 
that  said  appeal  can  be  tried  fairly  and  with 
Justice  either  to  your  oratriz  or  the  defendant, 
l>ecaii8e  one  of  the  factors  or  elements  in  de-' 
termining  either  benefits  or  damages  will  be  the 
necessary  cost  of  cuttinir  or  filling  her  adjacent 
property  abutting  on  said  avenue  so  to  be  open- 
ed, and  this  cost  cannot  be  estimated  until  said 
grade  is  established." 

The  bill  further  alleges  that  the  plalntifl 
lias  asked  that  the  trial  of  the  case  on  ap- 
peal be  postponed  until  the  grade  of  the 
street  be  established,  but  the  defendant  has 
refused  to  consent  to  such  postponement,  and 
the  case  has  been  set  for  trial  and  will  soon 
be  reached  in  regular  course  upon  the  docket. 

The  prayer  of  the  bill  asks  that  the  de- 
fendant be  "enjoined  from  proceeding  witli 
the  trial  and  hearing  of  the  appeal  in  Balti- 
more dty  court  until  the  establishment  of 
the  grade  of  Park  Hill  avenue  so  condemned 
and  to  be  opened." 

The  defendants  demurred  to  the  bill,  and, 
their  demurrer  being  overruled,  the  appeal  is 
taken  from  the  order  overruling  such  de- 
murrer. 

11]  The  main  question  presented  by  this 
appeal  is  whether  the  grade  of  the  street 
opened  through  the  lands  of  the  appellee 
should  be  first  established  by  the  city  before 
it  be  permitted  to  assess  the  appellee  witb 
benefits  to  her  adjacent  lands,  caused  by  the 
opening  of  said  street. 

It  was  said  by  Judge  Boyd  in  the  case  ot 
Mayor  and  City  Council  of  Baltimore  T. 
Smith,  80  Md.  470,  81  AU.  425: 

"The  evidence  shows  that  a  number  of  the 
lots  of  the  company  which  will  front  on  the  pro- 
posed street,  and  have  been  assessed  for  bene- 
fits, were  below  the  established  grade  of  the 
street  The  company  offered  to  prove  the 
amount  of  filling  necessary  to  bring  them  to 
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that  grade,  to  fit  them  for  use  for  bnllcUng  pur- 
poses. The  dty  objected,  but  tbe  court  over- 
ruled the  objection,  and  permitted  the  company 
to  prove  the  estimated  amount  of  filling  nec- 
es$ar3-  in  each  of  the  lots.  In  such  cases  jurors 
are  entitled  to  have  before  them  any  facts  that 
will  aid  them  in  reaching  proper  conclusions. 
The  opening  of  the  street  having  been  deter- 
mined to  be  a  direct  benefit  to  these  lota,  tbe  next 
inquiry  was  how  much  will  they  be  benefited. 
Different  modes  may  be  adopted  for  determining 
that  question.  A  lot  which  would  be  left  eight 
feet  below  the  grade  of  the  street  after  it  is 
opened  would  not  be  benefited  as  mu.ch  as  it 
would  be  if  on  the  level  of  tbe  proposed  street. 
Hence,  in  ascertaining  the  amount  of  benefits, 
testimony  tending  to  show  the  cost  of  filling  the 
lots  to  Uie  level  of  the  established  grade  will 
be  relevant.  The  jury  was  authorized  by  the 
ordinance  to  view  the  premises,  and  did  so  in 
this  case.  When  they  went  upon  the  property 
the  ground  to  be  included  upon  the  bed  of  the 
street  might  appear  to  be  level^  or  nearly  so 
with  that  adjoining  it  on  either  side,  and  hence, 
in  assessing  benefits,  they  might  have  been  rnls- 
led,  unless  the^  were  informed  how  mach  filling 
would  be  required  to  bring  the  adjoining  prop- 
erty to  the  level  of  the  established  grade  and 
what  the  cost  would  be.  If  a  lot  was  worth  $1,000 
before  the  opening  of  the  street  and  would  be 
worth  $2,000  after  it  was  opened.  withoDt  any 
work  being  done  on  it,  the  benefit  to  it  would 
manifestly  be  $1,000;  but,  if  it  would  cost 
$500  to  bring  it  to  the  grade  of  the  street,  so  as 
to  give  it  the  value  of  $2,000,  it  is  eoually  clear 
it  would  really  only  be  benefited  $50O." 

And  the  court  there  held  that  the  pvidence 
objected  to  by  the  dty  was  properly  admit- 
ted by  the  court  below. 

[2]  The  mie  established  by  the  decisions 
of  this  court  tliat  damages  are  not  ordinarily 
recoverable  for  any  injury  to  adjacent  land 
caused  by  a  lawful  change  in  the  grade  of 
a  public  highway  (Green  v.  City  &  Subur- 
ban Ry.  Co,  78  Md.  294,  28  AU.  626,  44  Am. 
St.  Bep.  288;  OflCntt  v.  Montgomery  County, 
94  Hd.  115,  50  Atl.  419;  Cumberland  v.  Wll- 
Uson,  SO  Md.  138,  83  Am.  Rep.  304)  U  con- 
fined to  cases  in  which  no  part  of  the  abut- 
tlng  property  is  taken  for  the  purpose  (Balti- 
more T.  Garrett,  120  Md.  608,  87  AQ.  1057), 
and  in  cases  like  the  one  before  ns,  where 
the  grade  of  the  street  is  established  for  the 
first  time  when  the  street  is  opened,  the  cost 
and  expoise  of  making  the  abutting  land  con- 
form to  the  use  of  the  street  should  be  con- 
stdered  in  determining  the  extent  that  such 
abutting  lands  are  benefited  by  the  opening 
of  the  street. 

In  tills  case  the  benefits  to  the  appellee's 
abutting  land  were  assessed  at  $4,935.  The 
grade  of  the  street  not  being  established  at 
tlie  time,  the  estimate  of  benefits  was  made 
by  the  commissioners  for  opening  streets,  the 
amount  of  cost  or  expense  of  cutting  or  fill- 
ing necessary  to  make  the  abutting  land  con- 
form to  an  eatahlighed  grade  of  the  street 
was  not  considered  by  them,  and  their  esti- 
mate was  made  without  regard  to  such  cost 
and  exiwnse. 

When  a  public  street  or  highway  is  to  be 
opened,  and  land  is  to  be  condemned  for  the 
bed  of  the  street  or  highway,  it  is  but  fair 
and  equitable  that  the  grade  of  such  street 
or  liigbway  should  first  be  established,  In  or- 
der that  those  who  are  to  determine  tbe  ben- 


efits, if  any,  that  the  opening  of  such  street 
or  highway  will  be  to  the  abutting  lands  may 
estimate  the  necessary  cost  of  placing  such 
abutting  lands  In  a  condition  to  receive  the 
advantages  of  the  street  or  highway  as  open- 
ed and  graded;  and  the  grade  so  established 
should  be  the  one,  so  far  as  it  can  then  be 
determined  after  a  proper  consideration  of 
the  rights  and  interests  of  the  adjacent  land- 
owners, that  for  all  times  will  best  subserve 
the  public  interest  and  convenience.  Not  to 
establish  a  grade  at  the  time  when  the  street 
is  opened,  but  at  such  time  to  assess  the  ben- 
efits without  regard  to  the  costs  and  expens- 
es to  which  the  adjacent  landowners  may  be 
subjected  in  cutting  or  fllllng  their  lands  so 
as  to  enable  them  to  receive  the  advantages 
of  the  road  so  opened,  would,  we  think,  be 
unfair  and  inequitable  to  them.  The  grade 
of  a  street  is  so  materially  involved  in  as- 
certaining the  amount  of  benefits  to  be  as- 
sessed against  the  abutting  lands,  that  it  is 
right  and  proper,  in  our  opinion,  tliat  a  per- 
manent grade,  and  not  a  tentative  one,  such 
as  Is  here  referred  to  by  the  city  engineer, 
should  be  established  before  the  city  should 
be  permitted  to  assess  benefits  to  abutting 
lands,  caused  by  the  opening  of  such  street 
or  highway. 

[3]  But  this  appeal  presents  the  further 
question  whether  the  court  of  equity  had 
Jurisdiction  to  grant  the  relief  sought  in  tliis 
case. 

In  cases  like  the  one  before  us  section  179 
of  the  Local  Laws  of  Baltimore  City  (section 
10,  art  48,  of  the  Baltimore  City  Code  of 
1892)  provides  for  an  appeal  by  "any  per- 
son or  persons  or  corporation  who  may  be 
dissatisfied  with  the  assessment  of  damages 
or  benefits,"  etc,,  by  petition  in  writing  to  the 
Baltimore  dty  court,  and  that  court  is  given 
"full  power  to  hear  and  fully  examine  the 
subject  and  dedde  upon  said  appeal." 

The  appellee  had  the  right  to  have  her 
appeal  heard  by  the  Baltimore  dty  court,  to 
which  she  appealed,  and  it  was  within  the 
Jurisdiction  of  that  court  to  hear  and  deter- 
mine ail  questions  connected  with  those  pro- 
ceedings in  which  she  was  interested  (Balti- 
more y.  Coates,  85  Md.  535,  37  AU.  18),  in- 
cluding the  question  here  presented — that  is, 
whether  or  not  the  grade  of  the  street  open- 
ed through  the  lands  of  the  appellee  should  be 
first  established  by  the  dty  before  it  be  per- 
mitted to  assess  the  appellee  with  benefits 
to  her  adjacent  lands,  caused  by  the  opening 
of  said  street;  and  from  the  action  of  that 
court  in  ruling  upon  this  question  a  further 
appeal  will  lie  to  this  court.  The  appellee 
had  her  adequate  remedy  in  the  Baltimore 
city  court,  or  in  this  court  on  appeal  from 
its  action,  and  thus  the  equity  court  was 
without  Jurisdiction  to  grant  the  relief 
sought 

We  must  therefore  reverse  the  order  of  the 
court  below. 

Order  reversed,  and  bill  dismissed,  with 
costs  to  the  appellant 
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PAINTER  et  aL  r.  TTNITETO  STATES  FI- 
DELITY &  GUARANTY  CO.    (No.  6.) 

(Court  o(  Appeals  of  Maryland.    April  17, 
1914.) 

1.  Irbttbakcs  (S  649*)— Irspectioh  of  Dead 
Body. 

Insured,  whose  life  was  covered  by  life  and 
accident  policies,  was  seized  with  a  fit  of  vomit- 
ing on  a  steamer  and  fell  into  a  river  where 
death  ensued.  Upon  recovery  of  the  body,  his 
vital  organs  were  removed  and  sent  to  a  med- 
ical expert  for  examination  to  ascertain  the 
cause  of  death.  Complainant,  who  had  Insured 
deceased  against  deatii  resulting  directly  from 
bodily  injuries  tind  sustained  solely  through  ac- 
cidental means,  was  denied  the  right  to  par- 
ticipate in  the  examination,  although  repeated 
demands  were  made  for  that  right  and  for  por- 
tions of  the  vitals.  Eeld  that,  tiiough  complain- 
ant did  not  pay,  as  was  agreed,  part  of  the  cost 
of  the  examination,  from  which  it  was  exclud- 
ed, its  right  to  an  examination  of  the  vital 
organs  pursuant  to  the  provision  of  •  policy 
was  not  lost 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1356;  Dec  Dig.  §  549.*] 

2.  Dead  Bodies  (f  !•)  —  Right  to  Dead 
Bodies. 

A  person  may  disiiose  of  his  body  by  will ; 
but,  in  case  he  makes  no  disposal,  the  surviving 
husband  or  wife  or  next  of  kin  have  a  quasi- 
property  right  in  the  body  which  allows  them 
to  decide  who  shall  have  its  custody  in  prepar- 
ing it  for  burial. 

[Eld.  Note. — For  other  cases,  see  Dead  Bodies, 
Cent  Dig.  {$  1,  2 ;   Dec  Dig.  i  1.*] 

8.  InSUBANCB    ({    549*)— AXTTOPBT— BlOHT    TO 

Make. 

An  accident  policy  provided  that  the  in- 
surer should  have  the  right  to  examine  the  per- 
son of  the  insured  and  to  make  an  autopsy. 
After  insured's  death,  his  vital  organs  were  re- 
moved from  the  body,  which  was  buried.  Held, 
that  the  heirs  and  next  of  kin  of  the  insured 
could  not  deny  complainant  the  right  to  exam- 
ine the  vitals,  which  the  contract  of  insurance 
accorded  to  complainant 

[Ed.  Note — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1356;   Dec  Dig.  |  649.*] 

Appeal  from  Circuit  Court  ot  Baltimore 
City;    Henry  Duffy,  Judge. 

"To  be  offldally  reported." 

BUI  by  the  United  States  Fidelity  &  Guar- 
anty Company,  In  which  Martha  S.  Painter 
and  another  Intervened.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTI80N,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Arthur  L.  Jackson,  of  Baltimore,  for  ap- 
appellants.  Randolph  Barton,  Jr.,  and  J. 
Kemp  Bartlett,  both  of  Baltimore  (Barton, 
Wllmer  &  Stewart  and  Bartlett,  Poe,  Clag- 
gett  &  Bland,  all  of  Baltimore,  on  the  brief), 
for  appellee. 

CONSTABLE,  J.  The  appellee,  a  corpo- 
ration of  the  state  of  Maryland,  engaged  in 
the  general  surety  and  casualty  business, 
filed  a  bill  on  Its  own  behalf  and  on  behalf 
of  all  others  similarly  interested,  against 
the  appellant  Charles  Glasor,  alleging.  In 
substance,  as  follows:  That  on  the  21st  day 


of  April  1913,  It  issued  a  policy  to  Edward 
O.  Painter  of  Jacksonville,  Fla.,  providing, 
among  other  things,  that  it  would  pay  to  the 
family  of  the  assured  the  sum  of  $20,000  in 
the  event  of  his  death  "resulting  directly  and 
exclusively  of  all  other  causes  from  bodily 
Injuries  sustained  during  the  life  of  the 
policy  solely  through  accidental  means  (ex- 
cluding suicide,  sane  or  Insane,  or  any  at- 
tempt threat,  sane  or  Insane)."  That  on  the 
22d  day  of  May,  1913,  the  said  Painter  died, 
it  being  claimed  that  be  fell  from  a  ferry 
boat  near  the  city  of  Jacksonville  and  was 
drowned.  Whether  death  was  the  result  of 
the  fall,  or  whether  he  was  drowned,  or 
whether  death  was  the  result  of  natural 
causes  or  other  cause,  was  unknown  to  the 
complainant,  but  was  being  carefully  investi- 
gated. That  shortly  after  the  death  of  said 
Painter  portions  of  his  brain,  lungs,  stomach, 
liver,  kidneys,  and  other  organs  were  taken 
from  his  body  and  shipped  to  Baltimore  for 
the  purpose  of  having  an  analysis ,  made 
thereof.  That  in  pursuance  of  the  clause  in 
said  policy  providing  as  follows,  "The  com- 
pany shall  In  case  of  Injury  or  disability, 
have  the  right  and  opportunity  to  examine 
the  person  of  the  assured  or  beneficiary, 
when  and  as  often  as  it  requires,  and  shall 
also  have  the  right  and  opportunity  to  make 
an  autopsy  in  case  of  death,"  the  complain- 
ant demanded  an  opportunity  to  make  an 
autopsy,  but  said  opportunity  had  been  re- 
fused it  That  an  examination  of  said 
organs  was  made  by  the  said  Charles  Glasor, 
a  chemist,  and  by  a  Dr.  McCleary,  a  patholo- 
gist, acting  under  the  instructions  of  the 
said  Glasor,  and  that  a  report  of  said  exam- 
ination had  been  forwarded  to  the  coroner  of 
Duvall  county,  i  la.  That  the  complainant 
claims,  under  the  said  provision  of  the  policy, 
the  right  to  have  independent  examination 
made  by  a  chemist  and  pathologist  It  is 
further  alleged  that  the  family  of  the  de- 
ceased or  their  representatives  have  demand- 
ed the  organs  from  the  said  Dr.  Glasor,  and 
It  Is  charged  that,  if  the  organs  are  allowed 
to  pass  out  of  the  possession  of  the  said 
Glasor  and  Into  the  possession  of  the  repre- 
sentatives of  the  family,  the  ability  of  the 
complainant,  and  all  the  other  Insurance 
companies  carrying  insurance  on  the  life  of 
the  assured,  amounting  to  more  than  $1,000,- 
000,  will  be  Interfered  with,  and  the  ques- 
tion of  the  condition  of  the  assured  at  the 
time  of  his  death  may  be  Impossible  to  de- 
termine. The  relief  prayed  for  was  an  In- 
junction restraining  the  defendant  Glasor 
from  parting  with  the  possession  of  the  or- 
gans then  In  his  possession,  subject  to  the 
further  order  of  the  court  The  court  grant- 
ed the  relief  prayed,  and  two  days  thereafter 
the  appellee  filed  in  the  cause  a  petition  set- 
ting out  Just  what  portion  of  the  organs  of 
the  deceased  Dr.  Glasor  admitted  having  ia 
his  possession,  and  alleging  that  Dr.  Glasor 
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bad  informed  It  that,  sbortly  before  the 
granting  of  the  Injnnctlon,  he  had  turned 
over  to  representatives  of  the  family  a  por- 
tion of  the  remains  previously  in  his  posses- 
sion. It  is  further  alleged  that  from  the 
attitude  of  the  representatiyes  of  the  family 
it  waa  impossible  to  reach  an  agreement  as 
to  a  further  examination.  Therefore  the 
prayer  was  that  a  receiver  might  be  ai)point- 
ed  to  take  charge  of  the  organs  then  in  pos- 
session of  Charles  Glasor,  and  that  said  re- 
ceiver be  authorized  and  directed  to  make 
a  complete  chemical  and  pathological  exami- 
nation under  the  direction  of  the  court 
Thereafter  petitions  were  filed  by  the  widow 
and  only  child  and  daughter  of  the  deceased 
asking  to  intervene  as  defendants,  the  for- 
mer because  as  widow  she  was  entitled  to  the 
custody  of  the  organs  and  waa  also  the  bene- 
fldary  under  certain  of  the  policies  upon  the 
life  of  her  husband;  the  latter  because  she 
waa  the  benefldary  named  in  the  policy  is- 
sned  by  the  complainant  The  court  granted 
the  prayers,  and  Martha  S.  Painter,  widow, 
and  Okie  C.  Painter,  daughter,  were  made 
defendants.  Charles  Glasor  filed  an  answer 
denying  all  objection  to  the  reUef  sought 
but  Martha  S.  and  Okie  C.  Painter  each  filed 
demurrers  to  the  bill  and  petition.  The 
court  howeyer,  overruled  the  demurrers  and 
answers  were  filed  by  each  of  them. 

The  testimony  taken  is  so  voluminous  that 
It  is  utteriy  impossible.  In  this  opinion,  to 
give  any  more  than  the  result  we  have  reach- 
ed from  a  careful  reading  of  it  as  contained 
in  the  record. 

Edward  O.  Painter,  a  business  man  of 
Jacksonville,  Fla.,  while  crossing  the  St 
John's  river  on  a  ferryboat  was  seized  with 
a  Tloleut  coughing  and  vomiting  attack.  Go- 
ing to  the  side  of  the  boat,  presumat>ly  to 
avoid  vomiting  on  the  deck  of  the  boat  he 
fell  to  the  water  and  was  not  recovered  until 
a  few  hours  later,  when  his  dead  body  was 
taken  to  an  undertaker's  establishment  At 
its  arrival  there  it  was  met  by  Drs.  Perry 
and  Boyd,  family  physicians  of  the  deceased, 
who  were  later  Joined  by  Dr.  Upchurch,  rep- 
resenting the  coroner  of  the  county.  The 
body  was  opened  and  certain  organs  were  for- 
warded to  Dr.  Simon  of  Baltimore  for  an 
analysis.  Dr.  Simon  being  out  of  Baltimore, 
the  organs  were  turned  over  to  Dr.  Charles 
Glasor.  Drs.  Boyd  and  Perry  immediately 
after  the  shipment  of  the  organs  took  train 
for  Baltimore,  and  upon  their  arrival  seemed 
to  dominate  the  situation.  At  the  beginning 
there  seemed  to  be  a  conflict  as  to  who  was 
In  control — whether  the  examination  was  un- 
der the  authority  and  control  of  the  coroner 
of  Duvall  county  or  of  the  representatives  of 
the  family.  Dr.  Glasor  finally,  after  fre- 
quent telegraphic  communications  from  the 
coroner,  decided  in  favor  of  the  authority  of 
the  <5oroner.  Afterwards  it  was  determined 
to  have  a  pathological  as  well  as  a  chemical 
examination  made,  and  Drs.   Perry,  Boyd, 


and  Glasor  agreed  to  have  this  made  by  Dr, 
Standlsh  McCleary.  In  the  meantime  offi- 
cials of  the  complainant  had  been  notified,  by 
their  representatives  in  Florida,  that  the  or- 
gans had  been  shipped  to  Baltimore.  Dr. 
Carroll,  a  representative  of  the  complainant, 
finally  succeeded  in  locating  the  whereabouts' 
of  the  organs  and  received  permission  from. 
Dr.  Glasor  to  be  present  at  the  chemical  ex- 
amination to  be  made  by  him,  but  upon  de- 
manding from  Drs.  Perry  and  Boyd  the  same 
privilege,  under  the  right  given  by  the  policy, 
he  was  denied  the  right  The  representatives 
of  the  company  made  every  effort  to  be  pres- 
ent at  the  examinations  but  were  repeatedly 
refused,  but  were  oflJered  by  the  family  phy- 
sicians and  their  attorney  portions  of  the  dif- 
ferent organs  to  make  a  separate  examina- 
tion therefrom,  but  this  offer  was  refused, 
on  the  ground  that  a  complete  examination 
could  not  be  made  from  parts  only.  Further 
Drs.  Glasor  and  McCleary  both  testified  that 
as  they  were  working  under  the  control  of 
the  coroner  they  would  not  have  consented  to 
give  up  any  portion  of  the  organs,  since  that 
would  have  interfered  with  their  making  a 
proper  examination.  The  chemical  examina- 
tion was  then  made  by  Dr.  Glasor  and  the 
pathological  by  Dr.  McCleary.  It  is  not  nec- 
essary to  go  into  detail  as  to  the  methods  of 
these  exfimlnations,  except  to  say  that  Dr. 
Glasor  was  of  the  opinion  that  he  had  found 
antimony,  a  poison,  and  in  fact  had  written 
his  report  to  that  effect,  but  later  upon  fur- 
ther tests  being  made  was  of  the  opinion  that 
the  object  found  was  bismuth,  a  harmless 
drug,  instead.  The  examination  made  by 
Dr.  Glasor,  so  far  as  it  went,  seems  to  have 
been  thorough,  but  that  it  was  incomplete  is 
evidenced  by  the  testimony  given  by  him. 

"Q.  Dr.  Glasor,  it  ia  a  fact,  is  it  not,  that 
yoa  stated  to  Messrs.  Barton  and  Stewart  that 
your  examination  was  not  complete  and  thor- 
ough, and  that  it  should  go  further;  do  you 
remember  saying  that?  A.  Yes;  I  said  it  in 
the  sense  that  I  aimply  obeyed  orders.  Q.  That 
is,  orders  from  whom?  A.  Perry  and  Boyd,  the 
order  to  examine  the  stomach.  It  was  not  left 
to  my  judgment  how  far  I  should  go." 

On  May  31st,  the  attorney  for  the  family 
wrote  Dr.  Carroll  that  he  withdrew  all  ob- 
jections to  a  representative  of  the  complain- 
ant being  present  at  the  pathological  exam- 
ination to  t>e  made  by  Dr.  McCleary.  Dr. 
Carroll  testified  that  he  had  no  recollection 
of  having  seen  this  letter  until  after  his  re- 
turn from  Jacksonville  on  June  20th.  How- 
ever, the  opportunity  was  not  accepted. 

There  was  considerable  testimony  as  to 
the  action  of  the  representatives  of  the  com- 
plainant in  Florida  as  to  its  bearing  upon 
the  question  of  waiver;  but  we  are  of  the 
opinion  that  bo  far  as  the  objects  of  this 
cause  are  concerned,  nothing  was  done  there 
to  affect  the  right  here  demanded.  The  cost 
of  the  Baltimore  examination  was  borne  by 
the  family  and  the  life  insurance  companies 
— $2,000  each.  There  was  the  attempt  to 
show  that  the  complainant  had  agreed  to 
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sbare  in  this  expense,  bnt  the  weight  of  the 
eyidence  was  against  this.  There  was  also 
proof  of  tlie  large  amount  of  both  life  and 
accident  insnrance  carried  by  the  deceased, 
and  Its  comparatively  recent  Issuance.  From 
a  reading  of  the  testimony  the  Impression  Is 
'  very  strong,  indeed,  that  although  Dr.  61a- 
sor  finally  acknowledged  the  control  of  the 
coroner,  nevertheless  the  famUy  physicians 
and  attorney  were  the  dominating  forces 
throughout,  and  the.  complainant's  represent- 
atives  were  treated  as  though  they  had  no 
interest  or  rights  in  the  matter.  The  lower 
coart  passed  an  order  appointing  Dr.  George 
H.  Whipple  of  Baltimore  receiver  to  take 
cliarge  of  the  organs  then  in  custody  of  the 
clerk  of  the  court,  and  directing  him  to  make 
a  full  and  complete  chemical  and  pathologi- 
cal examination  of  such  organs  or  remains 
of  organs  or  to  such  partial  examination  as 
the  complainant  might  require.  From  that 
decree  this  appeal  was  taken  by  the  widow 
and  daughter. 

[1}  Two  of  the  main  contentions  relied 
upon  by  the  appellants  are  those  of  laches 
and  waiver  uiton  the  part  of  the  appellee. 
Necessarily,  cases  with  facta  similar  to  this 
are  rare.  This  presents  no  question  of  the 
examinatlou  of  a  dead  body,  with  all  of  Its 
attendant  harrowing  incidents.  The  body 
was  burled  and  no  right  pressed  to  exhume 
it  soon  after  nor  at  any  time.  The  appellee 
was  not  interested  in  the  body,  for  it  had 
learned,  in  its  first  information  after  the 
death,  that  the  vital  parts  had  been  removed, 
and  it  thereupon  turned  Its  attention  to  them 
for  any  information  it  could  gather  as  to 
the  cause  of  death.  It  is  not  apparent  what 
could  have  been  done  by  it  that  was  not 
done  to  exercise  the  right  given  by  the  posi- 
tive terms  of  the  policy.  The  record  dis- 
closes amazing  persistency  npon  the  part  of 
the  representatives  of  the  appellee  in  de- 
manding from  the  unquestioned  representa- 
tives of  the  appellants  the  privilege  or  right 
to  be  represented  at  the  examination  and 
were  finally  driven  to  file  this  bill  to  enforce 
their  rights.  It  Is  inconceivable  that  it 
should  be  seriously  contended  there  was  any 
laches  npon  the  company's  part  We  have 
above  expressed  our  opinion  on  the  question 
of  waiver,  but  we  can  further  say  that,  even 
if  the  company  had  agreed  to  bear  a  portion 
of  the  exiiense  of  the  examination,  the  facts 
clearly  show  that  It  should  not  be  bound  by 
an  examination  made  under  the  circumstanc- 
es surrounding  this  one. 

[2, 3]  The  appellants  made  the  contention, 
both  in  the  demurrers  and  the  answers,  that 
the  proposed  examination  would  amount  to 
a  deprivation  of  their  property  without  the 
process,  within  the  meaning  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  and  also  within  the  meaning 


of  the  like  provision  of  the  Constitution  of 
Maryland.  Some  of  the  American  courts 
have  followed  the  old  English  rule  that  one 
cannot  dispose  of  his  body  after  death,  but 
the  great  weight  of  authority  in  this  coun- 
try is  that  one  can  dispose  of  his  body  by 
will.  See  cases  cited  in  40  Cyc.  1050.  The 
courts  hold  that  the  surviving  husband  or 
wife  or  next  of  kin  have  a  quasi-property 
right  in  the  body  in  the  absence  of  testamen- 
tary disposition.  The  right  is  not  a  proper- 
ty right  in  the  general  meaning  of  property 
right,  but  is  extended  for  the  purpose  of 
determining  who  shall  have  the  custody  of 
the  body  in  preparing  it  for  bnrial.  And 
courts  of  equity  will  protect  those  having 
this  right  from  unreasonable  disturbance. 
Bnt  courts  have  never  hesitated  to  have  a 
body  exhumed  where  the  application  under 
the  particular  circumstances  appeared  rea- 
sonable and  wajs  for  the  purpose  of  eliciting 
the  truth  in  the  promotion  of  justice.  Gray 
V.  State,  85  Tex.  Cr.  App.  90,  114  S.  W.  635, 
22  L.  R.  A.  (N.  S.)  613;  Grangers  L.  Ins.  Co. 
V.  Brown,  57  Miss.  308,  34  Am.  Rep.  446; 
Mutual  L.  Ins.  Co.  v.  Griesa  (C.  C.)  156  Fed. 
398,  There  are  several  reported  cases  where 
the  courts  have  refused  such  an  examination 
while  recognizing  the  right  bnt  deeming  the 
application  to  have  been  made  at  too  remote 
a  period  of  time  with  no  attendant  circom- 
stauces  to  explain  the  delay. 

In  this  particular  case  the  bill  was  filed 
for  the  purpose  of  discovering  and  preserv- 
ing evidence,  and  under  virtue  of  an  express 
agreement  entered  into  by  the  assured  with 
the  insurer  that  an  examination  would  be 
permitted.  If  this  assured  died  as  the  result 
of  any  cause  exclusive  of  accident,  then  this 
appellee  is  not  liable  for  the  amount  of  the 
policy.  We  are  not  concerned  in  the  question 
of  what  was  the  cause  of  death,  but  only 
as  to  whether  the  appellee  has  the  right  un- 
der its  contract  to  investigate  so  as  to  learn 
the  truth  so  far  as  these  organs  will  show. 
That  these  constitutional  defenses  were  not 
allowed  by  the  lower  court  we  have  no  doubt 
was  correct  We  are  of  the  opinion  that 
under  its  contract  the  appellee  bad  the  right 
to  make  an  examination  of  the  parts  superi- 
or to  any  property  right  In  any  member  of 
the  family  of  the  assured,  and,  when  the  de- 
ma\id  was  refused  their  representatives.  It 
was  the  proper  course  to  file  a  bill  for  dis- 
covery sudi  as  has  been  filed,  and  the  relief 
granted  was  correct  . 

We  have  examined  carefully  the  several 
exceptions  to  testimony  and  do  not  deem  It 
necessary  to  deal  with  them  in  detail,  for, 
irrespective  of  the  rulings,  we  have  been 
unable  to  discover  anything  which  prejudiced 
the  appellants  so  as  to  compel  us  to  reverse 
the  decree  rendered. 

Decree  affirmed,  with  costs  to  the  appellee. 
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<12S  Md.  as) 

ETCH  I  SON  T.  MAYOR  AND  ALDERMEN 
OP  FREDERICK  CITY  et  al.     (No.  31.) 

(Goart  of  Appeals  of  Maryland.     April  9, 
1914.) 

L  BIdhicipai.  Cobpobations  ({  667*)— Reou- 
LATion  or  Stbeets  —  PowEBS  —  Gbani  or 

Acts  190S,  e.  660,  authorizing  the  mayor 
and  aldermen  of  Frederick  City  to  regulate  the 
nae  of  sidewalks  for  use  of  signs,  sign  posts, 
awnings,  etc.,  authorizes  the  mayor  and  alder- 
men to  require  an  abutting  owner  whose  awn- 
ing was  supported  by  posts  to  remove  the  posts. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  1443,  1494-1496; 
Dec  Dig.  |ee7.»] 

2.  MtlNICIPAI.  COBPOBATIONa  (|  667*)— POWEB 

or  Council. 

The  power  to  regulate  the  use  of  sidewalks 
for  ogns,  sim  posts,  awnings,  eta,  conferred 
Dpon  the  mayor  and  aldermen  of  Frederick 
City  by  Acts  1908,  e.  560,  is  a  reasonable  one 
intended  to  preserve  the  highways  in  the  condi- 
tion most  suitable  for  public  use. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  ||  1443,  1494-1496; 
Dec  Dig.  {  667.*] 

8.  MURICIFAI.       COBPORATIOXtS       (|      667*)      — 

Streets— RioHT  to  Use  of. 

The  right  of  the  public  to  use  the  streets 
and  aidewaiks  is  paramount,  although  abutting 
owners  are  permitted  to  encroach  to  a  limited 
extent. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1443,  1494-1400; 
Dee.  Dig.  I  667.*] 

4.  MvificiPAi.  CoBPOBATiONS  (|  661*)— Obdi- 

IIA  NOES— VALIDITT. 

The  necessity,  propriety,  or  wisdom  of  the 
exercise  by  a  municipality  of  a  grant  of  legis- 
lative power  over  the  streets  and  sidewalks  of  a 
town  must  be  left  to  the  municipal  authorities, 
and.  if  an  ordinance  passed  in  pursuance  there- 
of does  not  impair  some  vested  right  or  conflict 
vitb  the  Constitution,  it  must  be  upheld. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1432,  1434-1436; 
Dec  Dig.  {  661.*] 

B.  COSBTITDTIOWAI,  Law  (g  208*)— MuNiorpAi, 
CORPOBATIOKS  ({  667*) — CLASS  LEQISLATION 
—  UMREAfiONABLB  CLASaiTICATION  —  OBDI- 
HANCE8. 

A  municipal  ordinance  prohibiting  abutting 
owners  on  certain  streets  in  a  town  from  erect- 
ing poles  in  front  of  their  property  to  support 
awnings,  or  to  use  for  hitching  horses  to,  can- 
not be  overthrown  as  class  legislation,  because 
only  designating  certain  streets,  where  the  rule 
operates  alike  as  to  all  on  such  streets. 

[E^.  Note. — For  other  cases,  see  Constitution- 
al I>aw,  Cent  Dig.  {{  649-677;  Dec.  Dig.  f 
206;*  Municipal  Corporations,  Cent  Dig.  il 
1443,  1494-1496;   Dec  Dig.  {  667.*] 

4.  MnNiciPAi;.  Cobpobations  (|  111*)— Obdi- 

If  AifCE— Reasonableness. 

In  determining  the  validity  of  municipal 
ordinances,  their  reasonableness  will  be  pre- 
sumed. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tf  245-256;  Dec  Dig. 

7.  CoNsirrcnoNAi,  Law  (|  292*)— Dub  Pbo- 
CCBS  or  Law. 

A  municipal  ordinance  prohibiting  owners 
whose  property  abuts  on  certain  streets  from 
erecting  poles  for  awnings  or  hitch  racks  is 
«nly   a  regulation  of  the  use  of  property,  and 


does  not  work  a  deprivatioi.  without  due  pro- 
cess. 

[Ed.  Note.— For  other  cases,  see  ConslitutioB- 
al  Law,  Cent  Dig.  {  807;  Dec  Dig.  {  292.*] 

Appeal  from  Circuit  Court,  Frederic* 
County,  in  Equity;  Hammond  Crner,  Ed- 
ward O.  Peter,  and  Glenn  H.  Wortliington, 
Judges. 

"To  be  officially  reported." 

Bill  by  Marshall  L.  Etcblson  against  tb» 
Mayor  and  Aldermen  of  Frederick  City  and 
Emory  C.  Cram,  City  Surveyor.  Froqi  a  de- 
cree sustaining  a  demurrer  to  tbe  bill,  com- 
plainant appeals.    AfiSrmed. 

Argued  before  BOYD,  C.  X,  and  BRISCOi; 
BURKE,  PATTISON,  STOCKBRIDGB,  and 
CONSTABLE,  JJ. 

George  M.  Brady,  of  Baltimore,  and  H. 
Dorsey  Etchison,  of  Frederick  (Maloy  & 
Brady,  of  Baltimore,  on  tbe  brief),  for  appel- 
lant Leo  Weinberg  and  Edward  J.  Smith, 
both  of  Frederick,  for  appelleea 

BRISCOE,  J.  By  chapter  660  of  the  Acts 
of  1908,  the  General  Assembly  of  Maryland 
conferred  upon  the  mayor  and  aldermen  of 
Frederick  City  certain  powers  and  authority 
as  to  tbe  control  of  Its  streets  and  highways, 
and  among  other  things  provided  as  follows : 

"To  regulate  the  use  of  sidewalks  for  use  of 
signs,  sign-posts,  awnings,  posts,  horse-troughs, 
telegraph  posts,  trolley  poles,  electric  light 
poles,  telegraph  wires,  electric  light  wires,  and 
for  any  and  all  other  purposes,  and  to  prohibit 
the  erection  of  any  posts,  poles,  or  wires  and 
to  compel  the  removal  of  any  posts,  poles  or 
wires  in,  over  or  above  any  street,  side-walk 
or  highway." 

On  the  Ist  day  of  August,  1913,  the  mayor 
and  aldermen  of  Frederick,  In  pursuance  of 
tbe  power  thus  conferred  by  the  act  of  1908, 
passed  an  ordinance  prohibiting  the  erection 
and  providing  for  the  removal  of  all  hitching 
posts,  sign  posts,  awning  poles,  and  posts 
and  poles  of  every  description  (except  tele- 
graph, telephone,  electric  light,  and  trolley 
poles,  and  ornamental  lighting  posts)  on  the 
pavements,  within  three  feet  of  the  curb 
lines,  and  prohibiting  the  tying  of  animals  of 
the  horse  kind  to  any  trees,  tree  boxes,  tele- 
graph, telephone,  electric  light,  and  trolley 
pole,  and  ornamental  lighting  posts,  on  Mar- 
ket street,  between  Clerk  Place  and  Fifth 
street,  and  on  Patrick  street,  between  Court 
street  and  Middle  alley,  In  Frederick  City, 
Md.,  and  providing  a  penalty  for  violation 
thereof. 

The  ordinance  is  set  out,  in  the  record, 
marked  Plaintiff's  Exhibit  No.  2,  and  pro- 
vides. In  addition  to  a  fine  and  imprisonment 
for  its  violation  or  failure  to  comply  with 
Its  terms,  that.  If  the  owner  of  tbe  premises 
in  front  of  which  such  poles  or  posts  may 
stand  shall  fall  to  comply  with  the  ordinance 
within  60  days  after  notice  from  the  cUj 
engineer,  they  shall  be  removed  by  that  offi- 
cer at  the  owner's  expense. 

The  plaintiff  la  the  owner  of  a  business 


•Far  ouer  eases  ■••  sams  topis  and  asetion  NUMBBR  la  Dee.  Ois.  *  Am.  Dig.  Key-No.  Sarlss  *  Kep'r  ladszts 
91  A.— U 


Digitized  by 


Google 


162 


91  ATLANTIC  REFOBTEB 


(Ud. 


building  situate  on  Market  street,  In  Freder- 
ick City,  within  the  designated  limits  pre- 
scribed by  the  ordinance,  and  maintains  an 
awning  built  In  and  fastened  to  the  front 
wall  of  the  building,  and  supported  at  the 
sidewalk  by  three  Iron  poles,  about  three  in- 
ches in  diameter,  and  about  nine  feet  apart. 
The  awning  is  on  or  about  seventeen  feet 
above  the  sidewalk,  and  Is  supported  by  these 
three  Iron  posts,  poles,  or  uprights. 

On  the  19th  of  August,  1913,  the  plaintiff 
received  from  the  city  engineer  of  Frederick 
City  a  notice  to  remove  these  posts  or  poles 
as  provided  by  the  ordinance,  and  the  plain- 
tiff by  this  proceeding  asks  a  court  of  equity 
by  injunction  to  enjoin  the  defendants  from 
removing  the  iron  posts  or  uprights  support- 
ing the  awnings,  and  from  In  any  way  en- 
forcing the  ordinancfe  The  case  was  heard 
upon  the  bill  of  complaint,  the  defendants' 
motion  to  dissolve  the  preliminary  injunction, 
which  had  been  previously  Issued,  and  up- 
on a  demurrer  to  the  bilL  The  defendants' 
demurrer  to  the  bill  of  complaint  was  sus- 
tained, and  the  plaintiff's  bill  was  dismissed- 
by  an  order  signed  by  a  majority  of  the  cir- 
cuit court  for  Frederick  county  dated  on  the 
13th  of  December,  1913^  and  it  Is  from  this 
order  an  appeal  has  been  taken. 

It  is  objected,  upon  the  part  of  the  appel- 
lant: First,  that  the  mayor  and  aldermen 
of  Frederick  City  were  not  authorized  by 
their  charter  to  pass  the  ordinance  In  ques- 
tion, because  the  power  to  remove  awning 
posts  and  poles  was  not  spedflcally  conferred 
by  the  act  of  1908 ;  second,  that  If  they  bad 
the  authority  and  power  to  do  so,  the  ordi- 
nance is  Invalid  because  arbitrary,  oppres- 
sive, unreasonable,  and  discriminative ;  third, 
that  the  ordinance  and  its  enforcement  would 
deprive  the  plaintiff  and  those  similarly  situ- 
ated of  their  property  without  due  process  of 
law,  and  would  deprive  them  of  the  equal 
protection  of  the  law. 

[1]  As  to  the  first  objection,  we  need  only 
say  that  we  think  the  ordinance  Is  entirely 
within  the  legislative  grant,  which  authorizes 
the  mayor  and  aldermen  of  Frederick  City  to 
regulate  the  use  of  awnings,  and  to  compel 
the  removal  of  any  poles  or  posts  on  any  of 
the  streets  of  the  city. 

The  language  of  the  act  of  1908,  c.  560,  it 
will  be  seen.  Is  broad  and  comprehensive,  and 
provides  in  terms  that  the  mayor  and  alder- 
men of  Frederick  shall  have  power  to  pro- 
vide by  ordinance,  among  other  things: 

"To  roeulate  the  use  of  sidewalks,  for  use  of 
signs,  sign  posts,  awnings,  posts,  •  •  •  and 
li.r  anj,  uuU  all  other  purposes,  and  to  prohibit 
the  erection  of  any  posts,  poles  or  wires,  and  to 
compel  the  removal  of  any  posts,  poles,  or 
wires,  iu,  over  and  above  any  street,  side  walk 
or  highway." 

It  Is  difficult  to  see  what  words  the  Legis- 
lature could  have  used  that  would  have  more 
explicitly  and  expressly  conferred  the  power 
here  in  question  upon  the  mayor  and  alder- 
men than  the  language  used  in  the  act  Itself. 
.  [2-1]  The  power  as  conferred  was  a  reason- 


able one,  and  was  intended  for  the  purpose 
of  enabling  the  mayor  and  aldermen  to  main- 
tain and  preserve  the  streets  and  highways 
of  the  city  in  the  character  of  streets  in  such 
condition  as  may  be  most  suitable  for  the 
public  use.  Lake  Koland  R.  B.  Co.  v.  Balti- 
more, 77  Md.  380,  26  Atl.  610,  20  L.-B.  A.  126. 

In  Brauer  v.  Befrlgeratlng  Co.,  09  Md.  367, 
68  AtL  21,  66  L.  B.  A.  403,  105  Am.  St  Bep. 
304,  this  court  said  the  cases  upon  the  sub- 
ject agree  that  the  fundamental  right  to  the 
enjoyment  of  the  streets  Is  that  of  the  gener- 
al public  for  passage  over  and  along  them. 
In  the  exercise  of  this  right,  persons  em- 
ploying vehicles  are  primarily  entitled  to  oc- 
cupy the  bed  of  the  street,  while  pedestrians 
have  a  similar  priority  of  claim  upon  the 
sidewalk. 

The  owners  of  lots  abutting  on  streets  are 
permitted  to  encroach  to  a  limited  extent  for 
the  necessary  transaction  of  their  business 
upon  this  primary  right  of  the  public,  pro- 
vided they  do  not  unreasonably  Interfere  with 
its  exercise.  But  it  must  always  be  borne  in 
mind  that  the  right  of  the  public  to  employ 
the  streets  for  purposes  of  travel  and  trans- 
portation is  the  paramount  <me,  and  that  of 
the  abutter  to  occupy  them  for  other  pur- 
poses is  a  permissive  and  subordinate  one. 

We  come  now  to  section  2  of  the  ordinance 
itself,  which  contains  the  enactment  here  in- 
volved and  assailed.  It  is  urged  with  much 
earnestness  that  the  ordinance  is  invalid  be- 
cause unreasonable,  discriminative,  arbitrary, 
and  oppressive.  While  it  is  true  the  ordi- 
nance provides  for  the  removal  of  "awning 
poles,  and  posts,  and  poles  of  every  descrip- 
tion" (except  certain  poles  mentioned  there- 
in) erected  on  the  pavements  within  three 
feet  of  the  curb  lines  on  the  streets  named 
therein,  it  nowhere  appears  that  it  in  any 
way  prohibits  the  use  of  awnings  in  front  of 
these  buildings  unless  supported  by  poles 
and  posts.  In  other  words,  as  stated  by  a 
majority  of  the  court  below,  "so  far  as  the 
effect  upon  the  awnings  Is  concerned,  the  or- 
dinance amounts  simply  to  a  regulation  at. 
their  construction,  and  not  to  a  prohlbitioii 
of  their  use." 

It  may  be  stated  as  a  general  propositloii 
sustained  by  all  the  authorities  that  the  ne- 
cessity, propriety,  or  wisdom  of  the  exercise 
of  a  legislative  grant  or  power  such  as  this 
must  be  left  to  the  municipal  authorities, 
and,  if  an  ordinance  passed  in  pursuance 
thereof  does  not  impair  some  vested  right  or 
conflict  with  some  constitutional  mandate, 
the  court  will  not  interfere  to  prevent  Its 
enforcement 

As  was  said  by  Chief  Justice  Waite  in 
Richmond  Railroad  Co.  v.  City  of  Richmond, 
96  U.  S.  521,  24  L.  Ed.  734,  it  is  not  for  us  to 
determine  in  this  case  whether  the  power  bas 
been  Judiciously  exercised.  Our  duty  is  at 
an  end  if  we  find  that  It  exists.  The  Jads- 
ment  of  the  court  below  Is  final  as  to  the  rea.. 
sonableness  of  the  action  of  the  council. 

In  State  t.  City  of  Trenton,  68  N.  J.  Law, 
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501,  S3  Afl.  202,  fhe  Sapreme  Ck>urt  of  New 
Jersey,  In  passing  upon  a  somewbat  similar 
case,  held,  where  the  ordinance  is  within  the 
powers  delegated  In  the  charter,  Its  reasona- 
bleness Is  presumed,  and,  unless  the  contrary 
is  clearly  shown,  the  court  will  not  Interfere. 
And  to  the  same  effect  are  the  cases  of  Bal- 
timore T.  Clunet  et  aU  28  Md.  449;  State  r. 
Mott,  61  Md.  304.  48  Am.  Bep.  105;  Storck 
T.  Baltimore  aty,  101  Md.  483,  61  AtL  330; 
Gould  T.  Baltimore,  120  Md.  634,  87  AU.  818; 
Church  V.  Baltimore,  6  Gill,  391,  48  Am.  Dec. 
540;  Alexander  v.  Baltimore,  6  GiU,  384,  46 
Am.  Dec  630;  Lacy  v.  Oskaloosa,  143  Iowa, 
704,  121  N.  W.  642,  81  L.  B.  A,  (N.  S.)  853; 
Olympla  ▼.  Mann,  1  Wash.  389,  26  Fac  337, 
12  L.  R.  A.  150;  New  Orleans  t.  New  Or- 
leans, 164  U.  S.  471,  17  Sup.  Ct  161,  41  L. 
Ed.  518;  Dillon  on  Municipal  Corporations, 
$  600. 

The  contention  that  the  ordinance  Is  unrea- 
sonable and  arbitrary  in  respect  to  the  clas- 
dflcation  proposed,  we  think,  is  without 
force,  and  is  fully  answered  by  the  cases  cit- 
ed herein. 

In  Richmond  R.  R.  Go.  t.  City  of  Rldi- 
mond,  supra,  the  Supreme  Court  said: 

"All  laws  should  be  general  In  their  operation; 
bat  all  pla(*e8  within  the  same  city  do  not  neces- 
asrily  require  the  same  local  regulation.  It  is 
the  special  duties  of  the  city  authorities  to  make 
the  necessary  discriminations  in  this  particu- 
Ur." 

The  recent  cases  of  Luman  y.  Hltchen 
Bros.,  90  Hd.  14,  44  AU.  1051,  46  L.  B.  A. 
393,  and  Clark  t.  Harford  Agricultural  Ass'n, 
US  Md.  620,  85  AtL  503,  hold  that,  U  the 
classifications  under  the  act  operate  alike 
upon  all  persons  and  property  under  the 
same  circumstances  and  conditions,  and  bear 
a  reasonable  and  Just  relation  to  the  act  in 
respect  to  which  the  classification  is  propos- 
ed, the  act  will  not  be  declared  invalid,  be- 
cause It  subjects  persons  coming  within  the 
dasslflcatlons  to  burdens  or  duties  not  im- 
posed upon  Individuals  outside  of  the  classes. 

The  objection  that  the  ordinance  In  this 
case  Is  Invalid  because  it  Is  discriminative, 
and  applies  only  to  designated  streets,  can- 
not be  sustained. 

It  win  be  seen  that  the  same  contention 
and  argument  was  made  and  urged  against 
the  validity  of  somewhat  similar  ordinances 
In  the  cases  of  State  v.  City  of  Trenton,  su- 
pra, and  in  Lacy  v.  Oskaloosa,  supra.  The 
court  In  both  of  those  cases  overruled  the 
contention  there  made,  and  held  the  ordi- 
nances to  be  valid,  and  not  to  be  an  arbitrary 
or  nnjust  discrimination,  or  an  oppressive 
Interference  with  the  business  and  property 
rlglits  of  the  owner.  Storck  t.  Baltimore 
City,  101  Md.  476,  61  AQ.  330. 

m  The  further  contention  that  the  ordi- 
nance and  Its  enforcement  would  deprive  the 
appellant  and  those  similarly  situated  of 
their  property  without  due  process  of  law, 
and  of  the  equal  protection  of  the  law,  we 
think,  have  been  sufficiently  answered  in  the 


disposition  of  fhe  other  questions  raised  In 
the  case.  All  of  the  cases  hold  that  a  prop- 
er regulation  of  the  use  of  property  Is  not 
a  taking  of  property  within  the  meaning  of 
the  Constitution. 

As  we  find  no  reason  to  hold  the  ordinance 
Invalid  In  this  case,  the  order  of  the  circuit 
court  for  Frederick  county  passed  on  the 
13th  day  of  December,  1913,  will  be  affirmed. 

Order  affirmed,  with  costs. 


(123  Md.  225) 

WARBURTON  v.  DAVIS  et  aL    (No.  14) 

(Court  of  Appeals  of  Maryland.    April  8,  1914. 
Rehearing  Denied  May  14,  1914.) 

1.  Pabthebship     (f    317*)— AccommKG  — 

RlOIIT  TO  ACCOUNTINO. 

Where  it  is  manifest  that -the  party  asking 
for  a  partnership  accountlDg  has  no  real  cause 
of  complaint,  and  that  no  good  purpose  could 
he  accomplished  by  directing  an  account,  it  wIO 
not  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  |  783;   Dec.  Dig.  |  817.*] 

2.  EXECXJTOBS  AND  Administbatobs  (S  437*) — 
Actions— AccouNTiNQ — Lachbs. 

An  action  by  the  administrator  of  a  de- 
ceased partner  for  an  accounting  by  the  sur- 
viving partner,  not  brought  until  more  than  15 
years  after  the  death  of  the  intestate,  during 
which  time  no  demand  for  an  accounting  had 
been  made  on  the  surviving  partner,  who  had 
submitted  an  account  showing  the  condition 
of  the  firm,  which  had  been  accepted  by  the  par- 
ties in  interest,  gome  of  whom  gave  a  receipt, 
was  barred  by  laches  and  limitations. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  {f  1729-1761, 
1764 ;  Dec.  Dig.  {  437.»] 

Appeal  from  Circuit  Court,  Cecil  County; 
Philemon  B.  Hopper  and  Wm.  H.  Adklns, 
Judges. 

"To  be  officially  reported." 

Bill  by  William  T.  Warburton,  as  surviving 
administrator  of  the  estate  of  James  A.  Da- 
vis, deceased,  against  Anthony  S.  Davis  and 
Kate  T.  Davis.  Decree  for  defendants  dis- 
missing the  blU,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  DRNER,  and  ST0C3K- 
BRIDGB,  JJ. 

Robert  P.  Shlck,  of  Philadelphia,  Pa.,  and 
George  Whltelock,  of  Baltimore  (Henry  A. 
Warburton,  of  Elkton,  on  the  brief),  for  ap- 
pellant William  S.  Evans  and  James  F. 
Evans,  both  of  Elkton,  for  appellees. 

BRISCOE,  J.  The  bill  of  complaint  m 
this  case  was  filed  by  the  appellant,  as  sur- 
viving administrator  of  one  James  A.  Davis, 
late  of  Cecil  county,  against  Anthony  S.  Da- 
vis, the  surviving  partner  of  James  A.  Davis 
&  Son,  and  against  Kate  T.  Davis,  the  wife 
of  Anthony  S.,  for  an  accounting  of  the 
partnership  property  and  estate  of  James  A. 
Davis  and  Anthony  S.  Davis,  partners,  trad- 
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tog  UM  Jaiaea  A.  I>«tI«  ft  fSoo.  lite  put- 
nerslilp  was  formed  about  tbe  jear  1882. 

James  A.  Davis  dl«d  ia  tlie  year  1894,  and 
letters  of  admlnistratioa  were  granted  to 
Us  two  eorui,  Antlioziy  S.  and  James  G.  Da- 
vis. Sobeeqaently  tbe  two  sons  resigned,  and 
In  May.  1896,  letters  of  admlnlstratiaa  were 
sranted  to  Gbaries  C.  Crotbers  and  the  ap- 
pellant. Ctaarles  C.  Crotbem  died  on  or 
about  tbe  year  ISm,  and  tbe  admbitetzation 
of  tbe  estate  devolved  npon  tbe  surviving  ad- 
ministrator. 

Tbe  blU  was  filed  on  tbe  29tb  of  Septem- 
ber, IdlO,  and  in  substance  aT«v:  Tliat 
James  A.  Davli<  was  a  member  of  tbe  firm 
of  James  A.  Davis  and  Anthony  S.  Davis, 
partners,  trading  as  James  A.  Davis  &  Son, 
and;  at  tbe  time  of  tbe  deatb  of  James  A. 
Davis  as  a  member  of  the  firm,  bt  was  aets- 
ed  and  possessed  of  real  and  pertwnal  prop- 
erty located  In  tbe  states  of  Maryland,  Penn- 
sylvania, Virginia,  North  Carolina,  and  else- 
where. That  tbe  defendant  as  surviving 
partner,  after  tbe  deatb  of  James  A.  Davis, 
sold  tbe  real  and  personal  property  belong- 
ing to  the  firm  and  located  in  tbe  states,  and 
converted  tbe  same  into  cash  or  made  oth- 
er disposition  of  it.  That  tbe  surviving  part- 
ner has  caused  some  of  the  real  estate  to  be 
sold,  and  liad  tbe  same  conveyed  to  bis  wife, 
Kate  T.  Davis.  Tbe  bill  further  avers:  That, 
from  tbe  sums  of  money  realized  from  tbe 
partnership,  there  is  a  large  sum  due  and 
owing  froqi  tbe  surviving  partner,  belonging 
to  tbe  estate,  which  should  be  paid  to  the 
surviving  administrator  to  be  distributed  un- 
der the  directions  of  the  orphans'  court  of 
Cecil  county.  That  tbe  appellant  has  been 
unable  to  get  a  statement  from  tbe  surviv- 
ing partner  as  to  the  partnership  estate,  or 
what  Interest  the  surviving  partner  bad  in 
the  partnership  firm  at  the  time  of  the  death 
of  James  A.  Davis.  Tbe  bill  then  avers  that 
tbe  surviving  partner  has  not,  from  the 
date  of  the  death  of  the  appellant's  intes- 
tate, to  the  present  time,  made  any  account 
to  the  appellant,  as  administrator  of  the  de- 
ceased, of  tbe  money  and  estate  belonging  to 
him  in  the  partnership,  but  has  controlled  the 
same  as  his  own  property. 

The  prayer  of  the  bill  is  tbe  usual  one  for 
an  accounting,  and  is  to  tbe  effect:  First, 
that  tbe  defeudant  Anthony  S.  Davis  may 
on  oath  answer  the  bill  and  set  forth  in  de- 
tail all  property  of  every  kind,  real  and  per- 
sonal, wheresoever  located,  belonging  to  the 
Arm  of  James  A.  Davis  &  Son  at  the  time 
of  tbe  death  of  tbe  appellant's  intestate,  and 
to  account  for  all  of  bis  interests  in  the 
partnership  property  from  the  date  of  his 
death  up  to  the  time  of  filing  the  bill ;  sec- 
ond, that  tbe  defendant  Kate  T.  Davis  an- 
swer under  oath  the  bill  and  discover  and 
set  forth  In  detail  all  sums  of  money  receiv- 
ed by  her  from  the  partnership  assets  of  the 
firm,  or  any  property  she  now  holds,  real  or 
personal,  connected  with  and  formerly  be- 


lon^ag  to  the  jwrtnenSiip  estate ;  third,  that 
tbe  defendant  be  decreed  to  pay  over  onto 
the  appellant  all  sams  of  money  arising  oat 
of  tbe  proceeds  aft  any  sale  or  Bales  made  of 
tbe  partnership  property  or  In  any  way  be- 
longing to  tbe  estate  of  the  deceased;  and, 
fonrth,  a  prayer  for  general  reHef. 

Tbe  defendants  filed  'eeparate  answers  to 
tbe  bill. 

Tbe  defendant  Kate  T.  Davis  In  her  an- 
swer denies  holding  any  real  estate  in  tills 
state  wliich  was  cvnveyed  by  ber  husband,  as 
Borviviug  partner,  and  avers,  if  she  holds  or 
owns  any  outside  of  the  state,  this  court  has 
DO  Jurisdiction  to  inquire  into  it,  and  that 
tiie  administrator  lias  no  interest  therein, 
as  it  is  ber  individual  property. 

Tbe  answer  of  tbe  defendant  Anthony  S. 
Davis  was  filed  on  tbe  30th  of  December,  1910, 
wherein  he  sets  forth  the  property  and  es- 
tate of  James  A.  Davis  &  Son  that  came  in- 
to his  hands  as  surviving  partner,  in  order 
to  idose  up  the  partnersUp  alEairs  on  tbe  lltb 
day  of  Xovember,  1894,  and  also  a  statement- 
of  accounts,  as  surviving  partner,  showing 
tbe  manner  of  bis  dealing  with  the  partner- 
ship property  and  effects.    He  filed  with  tbe 
answer  a  detailed  statement  marked  Exhibit 
A.  S.  D.  No.  1,  which  he  avers  contains  a  cor- 
rect and  Just  account  of  the  tacts  therein 
set  fortlL     This  statement  covers  over  50 
pages  of  the  record  and  will  be  found  set  out 
from  page  14  to  71  of  the  record.    The  an- 
swer avers  that  tbe  partnership  property  was 
ample  to  pay  all  the  creditors  in  full  except 
himself,  and  that  there  is  still  a  large  sum 
due  blm  for  bis  one-half  interest  in  the  part- 
nership firm.    It  further  avers  that  there  is 
no  money  in  bia  hands  belonging  to  the  sep- 
arate personal  estate  of  the  plaintiff's  intes- 
tate;   that  Minnie  J.   Hamer,  a  daughter, 
and  ber  husband,  on  tbe  6tb  of  July,  1906, 
executed  and  delivered  to  him  a  release  for 
ber  interest  in  tbe  estate,  and  that  James 
O.  Davis,  a  son,  on  the  28th  of  March,  1896, 
gave  him  a  receipt  for  all  his  distributive 
share  in  the  partnership  estate.     The  an- 
swer further  avers  that  no  demand  has  ever 
been  made  by  the  plaintiff  upon  the  defend- 
ant to  pay  over  to  him  any  money  belonging 
to  the  separate  estate  of  James  A.  Davis, 
but,  on  th^  contrary,  be  has  accounted  t«> 
and  paid  over  to  him,  from  time  to  time, 
moneys  collected  by  him  as  attorney,  due  bln> 
as  surviving  partner;    that  he  was  the  de- 
fendant's attorney,  as  well  as  administrator^ 
of  James   A.    Davis,   and  either  knew,   or 
ought  to  have  known,  tbe  status  of  the  estete- 
at  the  time  of  the  death  of  tbe  senior  part- 
ner.   The  answer  then  denies  all  allegations 
of  improper  conduct  in  the  administration  of 
the  property  of  the  firm  or  in  the  conduct  of 
the  business  thereof. 

There  were  exceptions  filed  to  these  an- 
swers, and  on  the  3d  day  of  April,  1911,  aft- 
er a  hearing,  the  exceptions  to  the  answer 
of  Kate  T.  Davis  were  overruled  and   the 
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bni  dismissed  as  to  her.  The  second,  third, 
fonrtb,  fifth,  sixth,  eighth,  and  ninth  excep- 
tlona  to  the  answer  of  Anthony  S.  Davis 
were  sustained,  and  the  first  and  seventh 
were  overmled. 

On  the  4th  of  September,  1911,  the  defend- 
ant. In  pursuance  of  the  order  of  court,  filed 
an  additional  and  supplemental  answer,  ac- 
companied by  a  supplementary  report  of  cer- 
tified accountants  and  27  exhibits  setting  out 
in  detail  a  full  statement  of  the  account  of 
the  partnership  etTects  and  estate  as  surviv- 
ing partner.  Subsequently  a  large  mass  of 
testimony  was  taken  by  each  side,  and  the 
case  was  beard  upon  a  motion  by  the  plain- 
tifr  to  refer  the  case  to  the  auditor  to  state 
an  account,  and,  from  an  order  of  coart  re- 
fusing the  plaintiff's  motion  and  dismissing 
his  bill,  this  appeal  has  been  taken. 

As  we  concur  In  the  conclusion  reached  by 
the  court  below  in  its  determination  of  this 
case,  it  will  not  be  necessary  to  discuss  all 
the  questions  raised  on  the  voluminous  rec- 
ord now  before  us  or  presented  in  the  argu- 
ment at  the  hearing. 

[1]  The  court  below  held  that,  under  the 
tacts  and  circumstances  as  disclosed  by  the 
proof,  no  good  purpose  or  end  could  be  ac- 
complished by  ordering  an  account,  and  that, 
even  if  the  plaintiff  ever  had  any  real  cause 
of  complaint  or  right  ta  relief  in  a  court  of 
equity,  it  would  be  barred  by  the  lapse  of 
time. 

In  HcKaig  v.  Hebb,  42  Md.  227,  this  court 
said  it  is  no  doubt  tbe  general  rule,  when  a 
partnership  is  alleged  and  admitted,  to  order 
an  account,  as  a  matter  of  course,  unless  the 
right  of  the  plaintiff  to  relief  is  barred  by 
lapse  of  time.  But  where  it  manifestly  ap- 
pears from  the  proof  that  the  party  asking 
the  Interposition  of  the  court  has  no  real 
cause  of  complaint,  and  that  no  good  purpose 
or  end  can  be  accomplished  by  directing  an 
acccmnt  to  be  taken,  it  ought  not  to  be  or- 
dered. The  points  of  analogy  between  that 
case  and  this  is  somewhat  obvious. 

In  IfcKalg's  Case  the  court  said  that  the 
fact  that  the  parties  did  not  contemplate  any 
further  account  of  the  partnership  affairs 
was  strengthened  when  we  consider  that 
more  than  eight  years  elapsed  after  the  dls- 
aolntion  before  the  bUI  was  filed. 

[2]  In  the  present  case  It  appears  that 
more  than  15  years  elapsed  after  tbe  death 
of  the  senior  partner  before  this  bill  was 
filed,  and  it  is  now  on  or  about  20  years 
since  his  death. 

The  evidence  shows  that  on  or  about  the 
1st  day  of  December,  1894,  all  of  the  heirs  at 
law  and  representatives  of  the  deceased  part- 
ner, their  counsel,  and  the  plaintiff  here  met 
after  tbe  death  of  the  senior  partner,  when 
and  where  an  account  was  stated  and  sub- 
mitted showing  the  condition  of  the  firm  and 
accepted  by  the  parties  in  interest  Since 
that  date,  all  of  the  creditors  of  the  firm 
bare  been  paid  by  the  surviving  partner  ex- 
cept the  defendant  Anthony  S.  Davis,  who 


holds  a  large  claim  against  the  partnership's 
estate. 

No  demand  has  ever  been  made,  during  the 
length  of  time  stated,  upon  the  surviving 
partner  for  an  account  of  the  partnership 
affairs,  other  than  what  has  been  stated,  and 
it  appears  that  a  release  has  been  executed 
by  Mrs.  Hamer  and  husband,  and  a  receipt 
by  James  C.  Davis  to  the  defendant,  for  their 
interest  in  the  estate.  But  it  is  insisted, 
upon  the  part  of  tbe  appellant,  that  the  ap- 
pellee Is  not  entitled  to  the  benefit  of  the 
doctrine  of  laches  or  stateness  of  claim  be- 
cause not  specially  set  up  by  demurrer  or 
in  the  answer  and  was  not  raised  until  the 
hearing. 

In  Syester  v.  Brewer,  27  Md.  319,  laches 
and  lapse  of  time  were  held  to  be  a  full  bar 
to  the  appellant's  recovery.  In  that  case  the 
court  said  it  was  contended  that  the  defend- 
ants In  their  answer  had  not  relied  upon 
this  defense,  and  could  not  avail  themselves 
of  it  at  the  hearing.  But  we  are  of  opinion 
that  the  court  itself,  in  its  own  discretion, 
may  refuse  to  grant  relief  after  a  limited 
period,  even  though  the  statute  is  not  plead- 
ed and  the  bill  is  not  demurred  to.  Lewin 
on  Trusts,  617.  Laches  and  lapse  of  time 
are  as  effectual  as  the  plea  of  limitations, 
and  they  tire  analogously  applied  in  equity. 
2  Story's  Equity,  g  1520;  Battaile  v.  Fisher, 
36  Miss.  32;  Wickliffe  v.  Lexington,  11  B. 
Mon.  (Ky.)  161.  What  will  constitute  such 
laches  and  lapse  of  time  as  wUI  bar  the  right 
of  parties  to  recover  on  a  claim  purely  equi- 
table all  the  authorities  say  must  depend 
upon  the  particular  facts  and  circumstances 
of  each  case.  Hanson  v.  Worthington  et  al., 
12  Md.  441. 

Syester's  Case,  supra,  was  cited  and  ap- 
proved by  this  court  in  McCoy  v.  Poor,  56 
Md.  204,  Haugh  v.  Maulsby,  68  Md.  428,  14 
AU.  65,  and  Kelso  v.  Stigar,  75  Md.  399,  24 
Atl.  18,  and  cited  In  16  Cyc.  177. 

In  Preston  v.  Horwitz,  85  Md.  164,  36  Atl. 
710,  it  is  said  the  policy  of  the  law  is  to  give 
quiet  and  repose  to  titles,  and  courts  of  Jus- 
tice ought  hot  to  countenance  laches  or  long 
delays  on  the  part  of  claimants. 

As  was  said  by  Judge  Alvey  in  Wllhelm  v. 
Ca.vlor,  32  Md.  151,  that  courts  of  equity  In 
such  cases  act  upon  its  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of  socie- 
ty, stale  demands,  by  refusing  to  interfere 
in  favor  of  a  party  guilty  of  laches  or  un- 
reasonable acquiescence  tn  the  assertion  of 
an  adverse  claim. 

There  are  numerous  other  authorities  to 
the  same  effect  with  those  cited,  and  they 
are  amply  sufficient  to  dispose  of  this  case, 
upon  this  ground  alone.  Phelps'  Equity,  $ 
262;   16  Cyc.  177. 

But  apart  from  the  doctrine  of  laches  and 
lapse  of  time  being  a  complete  bar  to  the 
appellant's  right  to  an  account  in  this  case, 
we  think  the  plaintiff  has  failed  to  make  out 
a  case,  upon  the  merits,  to  entitle  him  to  the 
relief  asked  by  his  bill.    It  i^  therefore  not 
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necessary  to  extend  this  opinion  by  discuss- 
ing the  subject  further. 

The  result  is  that  the  decree  appealed 
from  win  be  affirmed. 

Decree  affirmed,  with  costs. 


cm  ud.  98) 

WOODWARD  T.  DUDLKY  A.  TYNQ  A  CO. 
(No.  28.) 

(Court  of  Appeals  of  Maryland.     March   19, 
1914.) 

1.  Sai.es  a  335*)— Failure  of  Bttteb  to 
Pehfobm— Rionr  of  Selleb— Resale. 

A  seller's  ri^ht  of  resale  on  the  refusal  of 
the  buyer  to  complete  the  purchase  must  be  ex- 
ercised in  eood  faith  and  at  such  times,  by 
such  methoda,  and  under  such  circumntances  as 
are  most  lUcely  to  produce  the  fair  value  of  the 
pr6perty,  and  he  has  the  burden  of  showing 
such  facts. 

[Ed.  Note.— For  other  cases,  see  Bales,  Gent. 
Dig.  I  921;   Dec  Dig.  t  335.  *! 

2.  Sales  ({  333*)— Failure  of  Butxr  to 
Perform— Right  of  Seller— Resale. 

A  seller,  intending  to  exercise  his  right 
of  resale  on  the  buyer's  refusal  to  complete  a 
purchase,  need  only  give  the  buyer  notice  of 
intention  to  resell,  and  not  notice  as  to  the 
time  and  place  of  sale. 

FEd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  919;    Dec.  Dig.  i  33a*] 

3.  Corporations  (|  121*)— Sale  of  Stock- 
Failure  OF  Buyer  to  Perform- Rioht  of 
Seller- Resale. 

Where  a  seller  of  corporate  stock  adopted 
on  a  resale  on  the  buyer's  refusal  to  complete  a 
purchase  the  customary  method  in  buying  and 
selling  stock,  the  court  could  not,  as  a  matter 
of  law,  say  that  due  diligence  was  not  exer- 
cised by  the  seller  in  selling  the  stock. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  604,  605 ;  Dec.  Dig.  §  121.*] 

4.  Evidence  (J  113*1- Relevancy— Valub. 

Where,  in  a  suit  by  a  stockbroker  against  a 
buyer  of  stock  refusing  to  complete  the  purchase 
for  the  difference  between  the  purchase  price 
and  the  amount  realized  at  a  resale,  it  appeared 
that  the  stock  was  listed  on  one  exchange,  but 
the  secretary  thereof  testified  that  sales  were  in- 
frequent, it  was  not  error  to  permit  the  broker 
to  prove  the  fact  and  extent  of  fluctuations  in 
the  market  value  of  the  stock ;  the  resale  hav- 
ing been  conducted  in  the  customary  method 
of  buying  and  selling  the  stock. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  259-296;   Dec.  Dig.  f  113.*] 

5.  Afpkal  and  Error  ({  1050*)— Hariiless 
Error- Erroneous  Admssion  or  Evi- 
dence. 

Where,  in  a  suit  by  a  seller  against  a  buyer 
of  stock  refusing  to  complete  the  purchase,  for 
the  difference  between  the  purchase  price  and 
the  amount  realized  at  a  resale,  the  issue  was 
whether  the  buyer  had  received  notice  from  the 
broker  of  tiie  purchase  for  his  account  prior  to 
the  buyer  sending  notice  of  a  cancellation  of 
the  order  for  purchase,  the  error,  if  any,  in  ad- 
mitting evidence  of  the  general  practice  of  the 
broker  to  notify  buyers  of  purchases  made  for 
their  account  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  §  105O.*] 

6.  Witnesses  (|  275*)— Csoss-ExAiaNATion 
-Parties. 

Where,  in  a  suit  by  a  stockbroker  against 
a  buyer  of  stock,  who  refused  to  complete  the 
purchase,  for  the  difference  between   the  pur- 


chase price  and  the  amount  realized  at  a  resale 
by  the  broker,  the  buyer  when  testil^^ing  as  a 
witness  for  the  broker,  stated  that  he  thought 
he  had  read  in  newspapers  a  quotation  as  high 
as  $419  after  the  end  of  1911,  but  that  he  could 
not  name  the  newspaper,  a  paper  purporting 
to  give  bids  for  the  stock  la  1911  was  properly 
excluded  on  cross-examination  because  not  ger- 
mane. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  924,  926,  967-976;    Dec.  DigTl 

7.  Corporations  (|  121*)— Sale  of  Stock- 
Evidence. 

Where,  in  a  suit  by  a  stockbroker  against 
a  buyer  of  stock  refusing  to  complete  the  pur- 
chase for  the  difference  between  the  purchase 
price  and  the  amount  realized  at  a  resale  by  the 
broker,  a  letter,  purporting  to  be  written  by  A 
dealer  in  securities  to  a  third  person,  inquir- 
ing if  the  latter  had  stock  of  the  corporation 
for  sale  and  purporting  to  give  a  bid  of  a 
specified  sum,  but  not  making  a  direct  bid,  nor 
purporting  to  record  any  sale,  was  properly 
excluded  on  the  issue  whether  in  making  the  re- 
sale the  broker  acted  in  good  faith  and  fairly 
made  the  sale  for  the  best  price  obtainable. 

[Ed.  Note.— For  other  cases,  see  Ciorporations, 
Cent  Dig.  R  504.  606 ;  Dec.  Dig.  {  121.*] 

8.  Witnesses    (f  275*)— Cboss-Ezakinatior 
— Extent. 

The  cross-examination  of  a  defendant  call- 
ed as  a  witness  by  plaintiff  must  be  confined  to 
the  subjects  brought  out  by  the  examination  in 
chief,  and  plaintiff  may  present  his  view  of  the 
case  as  shown  by  the  direct  examination  of  de- 
fendant, unprejudiced  by  claims  of  defendant 
sought  to  be  shown  by  cross-examination  as  to 
matter  not  brought  out  by  the  direct  exami- 
nation. 

[Ed^   Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  ff  924,  926,  967-976;    Dec.  Dig.  { 

9.  Depositions   (|  107*)— Objections— Timk 
TO  Make. 

Where  a  deposition  is  objected  to  on 
grounds  other  than  those  which  have  to  do  with 
the  execution  and  return  of  the  commission,  an 
objection,  to  be  available,  need  not  be  made  be- 
fore swearing  the  jury. 

[Ed.  Note. — For  other  cases,  see  Deposittons, 
Cent  Dig.  M  309-319 ;   Dec.  Dig.  |  107.*] 

10.  EviDENCB  ($  163*)— Depositions- ADias- 

BIBILITT. 

Where,  in  a  suit  by  a  stockbroker  against 
a  buyer  of  scockj  refusing  to  complete  the  pur- 
chase, for  the  difference  between  the  purchase 
price  and  the  amount  realized  at  a  resale  by 
the  broker,  the  issue  was  whether  the  broker 
in  making  the  resale  acted  in  good  faith  and 
whether  the  sale  was  fairly  made  for  the  beat 
price  obtauiable,  and  it  appeared  that  the  buy- 
er at  the  resale  resided  in  a  state  under  the  lavr 
of  which  she  could  not  be  compelled  to  appear 
and  testify  by  deposition,  a  deposition  of  a  wit-  | 

neas  which  purported  to  show  an  invitation  to 
her  to  give  her  deposition,  bat  which  in  fact 
did  not  show  such  an  invitation  or  give  her  any  I 

notice  of  a  hearing,  was  properly  excluded.  I 

[£2d.    Note.— For   other   cases,    see  Evidence. 
Clent  Dig.  {  442;   Dec.  Dig.  i  153.*] 

11.  Trial  (J  267*)— iNSTRUcmoNS. 
Where  a   party   requests   two  instructions 

which  are  in  the  alternative,  the  court  granting; 
one  may  properly  refuse  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8f  668-672,  674 ;    Dea  Dig.  (  267.»] 

12.  Trial    (S   258*)— Instructions— Submis- 
sion OF  Issues. 

The  parties  to  an  action  are  entitled    to 
have  their  respective  theories  of  the  case  pr«- 
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sented  to  tke  Juiy  by  tbe  instructions,  and  in- 
structions of  a  party  are  not  objectionable  for 
(ailing  to  embody  the  contention  of  the  adverse 
party  presenting  a  requested  charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  M  646,  647;    Dec.  Dig.  \  258.*] 

Appeal  from  Baltimore  City  Court;  Henry 
D.  Harlan,  Judge. 

Action  by  Dudley  A.  Tyng  &  Co.  against 
Frederick  B.  Woodward.  From  a  Judgment 
for  plaintur,  defendant  appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNBR,  STOOK- 
BBIDGE,  and  CONSTABLB,  33. 

C.  Howard  Mlllikln  and  Arthur  L.  Jackson, 
both  of  Baltimore,  for  appellant.  Thomas  F. 
Cadwalader  and  Horace  S.  Whitman,  both  of 
Baltimore,  for  appellee. 

STOCBCBRIDGB,  J.  The  facts  and  legal 
principles  involved  In  this  litigation  were  so 
fully  and  clearly  set  out  In  the  opinion  pre- 
pared by  Chief  Judge  Boyd,  when  this  case 
was  first  before  this  court  (121  Md.  422,  88 
Atl.  243)  that  a  restatement  of  them  would 
serve  no  useful  purpose.  It  will  be  sufficient 
to  note  any  variation  In  the  evidence  adduced 
in  the  present  record  from  that  which  appear- 
ed In  the  first  appeal,  and  certain  rulings  of 
tbe  court  as  to  evidence  and  upon  prayers, 
which  were  not  previously  presented. 

This  record  contains  19  bUls  of  exception, 
but  at  tbe  argument  the  first,  fifth,  sixth, 
seventh,  sixteenth,  seventeenth,  and  nine- 
teenth were  expressly  waived  or  practically 
abandoned,  and  therefore  may  be  excluded 
from  consideration. 

Upon  the  remand  of  the  case  from  this 
court  the  eleventh  count  of  the  declaration 
was  amended  In  conformity  vrlth  the  opinion 
of  this  court,  and,  the  pleadings  having  been 
fully  made  up,  the  case  proceeded  to  trial, 
and  resulted  In  a  Judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $5,618.25,  being  tbe 
difference  between  tbe  price  at  which  the 
stock  had  been  sold  to  the  defendant,  Wood- 
ward, and  the  amount  realized  at  the  resale 
of  it,  after  his  refusal  to  complete  the  pur- 
chase, together  with  Interest  on  such  sum. 
The  vital  question  is  now,  as  It  was  on  the 
first  trial,  whether  In  making  the  resale  Tyng 
k  Co.  acted  in  good  faith,  and  the  sale  was 
&lrly  made  for  the  best  price  obtainable. 

From  the  evidence  in  the  former  case  It 
appeared  that  the  stock  of  the  Burroughs 
Adding  Machine  Company  was  what  was 
known  as  an  unlisted  stock,  and  that  the  sale 
was  made  after  the  sending  out  by  Tyng  & 
Co.  of  a  circular  letter  addressed  to  a  num- 
ber of  brokers  and  others  supposed  to  be  in- 
terested in  the  purchase  of  the  stock  of  the 
company,  offering  the  60  shares  for  sale. 
The  objection  made  was  to  the  manner  of 
making  the  sale,  in  that  It  had  not  been 
made  either  upon  a  stock  board  or  by  auction, 
'  and  it  was  held  that  a  public  sale  in  the 
sense  of  an  auction  sale  was  not  necessary; 


that  It  was  only  requisite  to  show  that  tbe 
property  was  sold  for  a  fair  price;  that  to 
have  offered  the  stock  at  public  auction  un- 
der  the  circumstances  might  tiave  resulted  In 
a  greater  sacrifice  than  was  made,  and  that, 
not  being  a  listed  stock,  and  hence  not  being 
sold  on  the  exchange,  the  proper  mode  was 
that  the  stock  should  be  sold  as  such  stocks 
are  customarily  sold;  and  that  the  Jury 
should  have  passed  upon  the  facts  under 
proper  Instruction  from  tbe  court  Judge 
Boyd  was  careful  In  that  opinion  to  say  that: 
*^hiB  court  has  not,  however,  decided  that 
such  a  sale  as  we  are  now  concerned  with  can- 
not be  made  at  private  sale." 

The  evidence  which  Is  now  presented  to  us 
differs  markedly  In  one  respect  from  that 
presented  at  the  first  trial.  It  Is  now  shown 
that  there  was  a  stock  exchange  In  the  city  of 
Detroit  where  the  home  office  of  the  Bur- 
roughs Adding  Machine  Company  was  locat- 
ed ;  that  the  stock  of  that  company  was  listed 
upon  the  Exchange  in  Detroit,  but  that  sales 
of  It  at  such  Exchange  were  Infrequent,  and 
that  none  at  all  took  place  between  the  25th 
August  and  the  lOtb  October,  1911.  Tbe  evi- 
dence of  Mr.  Andrews  to  the  effect  that  the 
stock  was  customarily  bought  and  sold  by 
mall,  telegram,  or  long-distance  telephone, 
with  Individual  holders  or  brokers  r^re- 
senting  individual  holders,  remains  the  same. 

[1  ]  The  measure  of  the  duty  of  Tyng  &  Co. 
is  aptly  expressed  in  Brownlee  v.  Bolton,  44 
Mich. 218. 6  N.  W.  667,  where  it  Is  said  that: 

"A  vendor's  right  of  resale  must  be  exercised 
in  good  faith,  and  at  such  time,  by  such  meth- 
ods, and  under  such  circumstances  as  are  most 
likely  to  produce  the  fair  value  of  the  property; 
and  he  [the  vendor]  has  the  burden  of  showing 
it  was  so  exercised." 

See,  also,  Pratt  v.  Freeman,  116  Wis.  648, 
92  N.  W.  368. 

[2]  Prior  to  the  making  of  tbe  sale  Tyng  ft 
Co.  bad  apprised  Woodward  of  their  purpose 
to  resell  tbe  stock,  but  they  were  not  under 
any  necessity  of  notifying  him  as  to  the  time 
and  place  of  sale ;  the  notice  of  the  Intention 
being  sufficient.  Mendel  v.  Miller,  126  Ga. 
834,  56  S.  E.  88,  7  !<.  R.  A.  (N.  S.)  1184. 

[3]  There  Is  no  testimony  whatever  given 
to  contradict  tbe  testimony  of  Mr.  Andrews 
to  the  effect  that  the  customary  method  In 
buying  and  selling  this  stock  was  that  pur- 
sued on  this  resale,  and  this  brings  the  case 
directly  In  line  with  the  rule  laid  down  in 
Regester  t.  Regester,  104  Md.  1,  64  AU.  286, 
that: 

"Whether  an  unpaid  seller  has  exercised  rea- 
sonable diligence  in  the  conduct  of  a  resale  up- 
on default  of  the  buyer  is  a  question  of  law  for 
the  court  on  facts  to  be  found  by  the  jury." 

The  essential  facts  to  call  for  the  submis- 
sion of  the  case  to  tbe  Jury  had  thus  been  es- 
tablished. It  was  impossible  for  tbe  trial 
court  to  say  as  matter  of  law  that  due  dili- 
gence had  not  been  exercised  by  the  plaintiff 
in  the  sale  of  this  stock,  assuming,  of  course, 
that  no  proper  evidence  had  been  excluded 
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or  Improper  eyldence  admitted.  Tbla  In- 
Tolves  as  the  next  step  a  consideration  of  the 
mJlngs  of  the  trial  court  upon  the  questions 
of  eyldence. 

[4]  The  second  bill  of  exceptions  was  to 
permitting  the  plaintiff  to  prore  by  Mr.  An- 
drews the  fact  and  extent  of  the  fluctuations 
in  the  market  value  of  the  stock,  and  the 
appellant  claims  that  such  evidence  was  im- 
proper because  of  the  fact  that  the  stock  In 
question  was  listed  on  the  Detroit  Exchange. 
At  a  subsequent  stage  of  the  case  Mr.  Hamlin, 
the  Secretary  of  the  Detroit  Exchange,  was 
examined,  and  It  appears  from  his  testimony 
that  while  so  listed  the  sales  of  it  were  in- 
frequent, and,  even  if  the  records  of  the 
transactions  upon  that  Exchange  bad  been 
offered.  In  view  of  the  usual  manner  pursued 
in  dealing  with  the  stock,  those  records  were 
not  likely  to  afford  accurate  evidence  of  the 
market  prices,  and  that  the  variations  there- 
of were  well  within  the  knowledge  of  brokers 
who,  like  Tyng  &  Co.,  made  a  specialty  of 
dealing  in  stocks  of  this  class,  and  particu- 
larly this  stock.  No  error  Is  therefore  per- 
ceived In  the  mling  of  the  conrt  upon  this 
exception. 

[S]  The  third  and  fourth  exceptions  are 
practically  the  same;  the  one  being  taken  to 
a  qnestion  and  the  other  to  the  refusal  of  a 
motion  to  strike  out  the  answer  given  to  that 
question.  The  question  was  directed  to  the 
custom  with  regard  to  notlfjring  vendees  of 
the  firm  of  Tyng  &  Co.  of  purchases  made  for 
their  account.  Its  materiality  in  the  present 
case  depends  solely  upon  whether  the  appel- 
lant bad  notified  Tyng  &  Co.  prior  to  the 
sending  of  the  notice  of  a  cancellation  of  the 
order  for  purchase.  This  Woodward  claims 
to  have  done  over  the  long-distance  telephone, 
and  with  equal  positlveness  such  cancellation 
is  denied  by  Mr.  Andrews;  whether  the  can- 
cellation was  in  fact  made  or  not  was  an 
Important  question  to  be  determined  by  the 
Jury.  The  custom  of  Tyng  &  Co.  or  of  brokers 
in  general  in  Chicago  was  of  minor  impor- 
tance. The  offer  was  to  prove,  not  what  was 
done  in  this  particular  case,  but  the  general 
practice  which  might  or  might  not  have  been 
followed  in  this  instance,  and,  even  assum- 
ing that  the  court  fell  into  error  in  this  rul- 
ing, it  is  impossible  to  see  how  the  appellant 
was  In  any  way  prejudiced  thereby. 

[I]  The  eighth  and  ninth  exceptions  also 
relate  to  but  a  single  point  The  appellant 
was  under  examination  upon  call  of  the  ap- 
pellee, and  was  asked  whether  there  had 
ever  been  a  quotation  of  $400  for  the  stock 
since  the  end  of  1911,  to  which  he  replied 
that  he  thought  he  had  read  in  the  newspa- 
pers a  quotation  as  high  as  419;  asked  to 
name  the  newspaper,  in  which  such  quotation 
had  been  given,  he  replied  that  he  had  a 
paper  that  could  answer  that  question;  which 
paper  on  request  he  produced  and  handed  to 
the  counsel  for  Tyng  &  Co.  Upon  cross-ex- 
amination his  own  counsel  endeavored  to  in- 
troduce the  paper  which  bad  been  so  called 


for,  but  not  offered  by  the  plaintiff,  and  upon 
objection  the  paper  was  excluded.  The  paper 
In  question  was  a  letter  addressed  to  the  ap- 
pellee under  date  of  October  2,  1912,  by  a  Mr. 
Wenger,  purporting  to  give  certain  offerings, 
or  of  bids  for  the  Burroughs  stock  of  Sep- 
tember 6  and  September  12  and  14,  1911. 
How,  when,  or  where  Mr.  Wenger  obtained 
the  figures  contained  in  his  letter  does  not 
appear,  nor  does  the  letter  purport  to  con- 
tain a  record  of  an  actual  sale  of  a  single 
share  of  the  stock;  in  addition  to  wtilcb  the 
question  In  response  to  which  the  paper  first 
appeared  was  as  to  quotations  since  the  end 
of  the  year  1911,  while  all  of  the  figures  con- 
tained in  the  letter  were  figures  of  bids  or 
offerings  made  during  the  month  of  Septem- 
ber, 1911,  so  that  the  paper,  even  if  otherwise 
unobjectionable,  was  not  germane  to  the 
question  propounded.  The  action  of  the  trial 
court,  therefore,  in  excluding  it  from  the 
consideration  of  the  Jury,  was  entirely  cor- 
rect 

[7]  The  tenth  exception  was  to  the  offer  in 
evidence  of  a  letter  purporting  to  be  writ- 
ten on  September  6, 1911,  by  George  M.  West 
a  dealer  In  securities,  to  Mr.  Wenger,  Inquir- 
ing If  the  latter  bad  stock  of  the  Burroughs 
Company  for  sale,  and  purporting  to  give  a 
bid  of  $385  and  an  offer  of  $400.  The  letter 
itself  does  not  make  a  direct  bid  for  the 
stock  at  a  firm  price,  nor  does  it  purport  to 
record  any  sale,  and  no  valid  objection  can 
be  predicated  upon  the  exclusion  of  this  let- 
ter. 

The  eleventh  exception  was  similar  In  all 
respects,  and  was  with  regard  to  the  tender 
of  a  letter  purporting  to  have  been  written 
by  John  C.  Young. 

[8]  The  twelfth  and  thirteenth  exceptions 
likewise  have  to  deal  with  but  a  single  mat- 
ter. Frederick  E.  Woodward,  the  defendant 
in  the  suit,  had  been  called  by  the  plaintiff 
for  the  purpose  of  proving  certain  facts. 
Evidence  had  been  given  on  the  part  of  the 
plaintiff  of  a  long-distance  telephone  conver- 
sation between  Andrews,  on  behalf  of  the 
plaintiff,  and  the  defendant,  and  the  counsel 
for  Woodward,  on  cross-examination  sought 
to  elicit  from  him  that  in  such  conversation 
over  the  telephone  the  defendant  had  coun- 
termanded his  order  of  purchase;  that  is.  It 
was  an  endeavor  to  prove  the  defendant's 
case  as  a  part  of  the  evidence  of  the  plalntllt 
out  of  the  defendant's  own  mouth.  It  Is  to 
be  borne  in  mind,  first,  that  the  defendant 
when  called  by  the  plaintiff  had  not  been 
examined  by  him  upon  the  full  details  of  that 
conversation ;  that  the  plaintiff  in  calUng  the 
defendant  had  upon  the  stand  an  adverse 
witness,  and  not  merely  adverse,  but  the  par- 
ty whom  the  plaintiff  was  seeking  to  make  li- 
able for  its  demand.  Under  such  conditions 
the  rule  restricting  the  cross-examination  to 
subjects  brought  out  by  examination  In  chief 
is  more  rigidly  enforced  than  under  any  other 
conditions.  Griffith  v.  Diffenderffer,  50  Md. 
466;  Lewis  T.  Clark,  86  Md.  327,  37  AtL  1035. 
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Tbe  plaintiff  was  entiaed  to  present  Its  view  of 
the  case  to  the  jury  unprejudiced  by  the 
claims  of  the  defendant,  in  order  that,  after 
hearing  the  complete  evidence,  the  Jury  might 
be  In  a  position  to  pass  fairly  upon  the  facts. 
The  lower  conrt  was  therefore  entirely  right 
In  sustaining  the  objection. 

[1,1 1]  The  fourteenth  and  fifteenth  excep- 
tions relate  to  the  exclusion  of  a  deposition 
taken  in  the  dty  of  Chicago  of  a  certain 
Joseph  E.  Harvey,  and  it  is  most  earnestly 
contended  in  behalf  of  the  appellant  that  the 
objection  to  this  evidence  came  too  late,  not 
having  been  taken  until  a  jury  had  been 
sworn.  For  this  reliance  is  had  on  the  case 
of  Cumberland  Glass  Co.  v.  De  Witt,  120 
Md.  381,  87  Atl.  927,  and  upon  the  language 
used  by  Judge  Burke  in  that  case,  with  re- 
gard to  the  admissibility  of  the  deposition  of 
a  witness:  First,  when  he  said  he  "filed  no 
exceptions  until  after  the  Jury  was  sworn 
and  the  plaintiff  had  been  examined,  and 
therefore  under  the  rule  quoted  exceptions  to 
the  execution  and  return  of  the  commission 
were  waived";  the  objection  in  that  case  was 
not  to  the  substance  of  the  evidence  taken 
under  the  deposition,  but  to  the  execution 
and  'retnm  of  the  commission,  while  in  the 
present  case  no  exception  is  taken  as  to  ei- 
ther the  execution  or  return,  but  to  the  sub- 
stance of  the  deposition  itself.  The  lan- 
guage of  Judge  Burke  already  quoted  cannot 
therefore  be  regarded  as  authority  for  the 
proposition  that,  where  testimony  taken  by 
way  of  deiwsltion  Is  objected  to  upon  grounds 
other  than  those  which  hare  to  do  vrith  the 
execution  and  return  of  the  commission,  an 
objection,  to  be  available,  must  be  made  be- 
fore tbe  swearing  of  the  jury. 

The  purpose  of  Harvey's  deposition  at- 
tempted to  be  introduced  was  to  show  that 
an  attempt  had  been  made  to  obtain  the 
presence  of  Mrs.  Dutton,  the  supposed  vendee 
at  the  resale  of  the  stock,  at  the  taking  of 
depositions  in  Chicago;  the  deposition  tend- 
ing to  show  that  there  was  no  power  lodged 
in  the  notary  by  whom  the  deposition  was 
taken  to  summon  or  compel  the  attendance 
of  witnesses,  a  statute  having  that  end  in 
▼lew  liaving  been  held  unconstitutional  in 
Paterbaugh  v.  Smith,  131  111.  199, 23  N.  E.  428, 
19  Am.  St.  Rep.  30,  and  Mclntyre  v.  People, 
227  ni.  26,  81  N.  E.  38.  But  the  evidence 
given  by  Harvey  did  not  show  even  an  at- 
tempt to  summon  Mrs.  Dutton,  or  give  her 
notice  of  the  hearing  before  the  notary.  He 
went  to  her  house  on  two  or  three  separate 
occasions,  but  failed  to  find  her,  and  when 
be  did  send  a  message  through  the  maid,  it 
was  not  that  her  presence  was  desired  for 
the  purpose  of  giving  testimony  at  a  certain 
time  and  place,  but  that  he  had  some  money 
for  her.  The  case  Is  therefore  entirely  differ- 
ent from  that  of  Weatherford  Co.  v.  Duncan, 
88  Tex.  611,  32  S.  W.  878,  where  It  was  held 
not  to  be  error  to  allow  the  plaintiff  to  prove 
that  he  had  had  witnesses  subpcenaed,  and 
that   the  witnesses  were  In  the  employ  of 


the  defendant;  that  there  bad  been  a  regu- 
lar summons  Issued  for  the  witnesses  desired, 
while  in  the  case  at  bar  not  only  was  Mrs. 
Dutton  not  subpoenaed,  but,  so  far  as  the 
evidence  of  Harvey  discloses,  she  was  not  even 
notlned  that  depositions  were  to  be  taken,  or 
that  her  presence  was  desired  upon  the  oc- 
casion of  the  taking;  and  the  fact  that  Mr. 
Harvey  endeavored  to  do  an  act  which  he 
had  no  legal  right  to  do,  and  to  do  It  by  the 
sending  of  a  misleading  message,  can  form 
no  basis  for  the  admission  of  his  evidence. 
Mrs.  Dutton,  who  was  the  aunt  of  Andrews, 
an  officer  connected  with  Tyng  &  Co.,  may 
well  have  been  an  important  witness  for 
the  plaintiff  Itself  to  have  placed  upon  the 
stand ;  their  failure  to  do  so  would  have  been 
a  legitimate  matter  for  comment  before  the 
jury,  but  that,  also,  is  an  entirely  different 
proposition  from  the  admissibility  of  the 
deposition  of  Harvey.  This  court  concurs 
with  the  lower  conrt  in  its  rulings  as  set 
forth  in  these  two  bills  of  exception. 

At  the  conclusion  of  the  evidence  the  plain- 
tiff offered  5  prayers  and  the  defendant  27^ 
and  in  addition  the  plaintiff  offered  a  motion 
to  strike  out  certain  evidence.  The  court 
granted  the  plaintiff's  third  and  fourth  pray- 
ers, and  refused  the  first,  second,  and  fifth,, 
and  denied  the  motion.  To  the  refusal  of  the 
three  prayers  of  the  plaintiff  no  objection 
seems  to  be  made. 

The  defendant's  first  and  second  prayers- 
sought  to  withdraw  the  case  from  the  con<- 
slderation  of  the  Jury;  but,  as  already  indi- 
cated, there  were  facts  proper  to  be  submit- 
ted to  the  jury,  and  these  two  prayers  were- 
properly  refused.  By  the  granting  of  the- 
defendant's  third,  fourth,  fifth,  sixth,  sev- 
enth, elgbth,  ninth,  tenth,  eleventh,  and 
twelfth  prayers  there  were  withdrawn  from 
the  consideration  of  the  jury  the  first  lO 
counts  of  the  declaration,  and,  these  prayers: 
being  granted,  the  defendant's  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth  prayers- 
were  rendered  unnecessary. 

[11]  The  defendant's  seventeenth  and  eight- 
eenth prayers  were  alternative  forms  of 
stating  defendant's  contention,  and,  the  sev- 
enteenth prayer  having  been  granted,  the 
eighteenth  was  properly  refused. 

The  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  and  twenty- 
fourth  prayers  of  the  defendant  all  dealt 
with  the  manner  of  the  sale  of  the  stock, 
and  all  involved  the  question  of  the  sufiSclen- 
cy  of  notice,  and  as  drawn  were  properly  re- 
fused. 

The  twenty-fifth  and  twenty-sixth  prayers 
were  alternative  prayers  upon  the  subject 
of  the  dlUgence  exercised  on  the  part  of  the 
plaintiff  In  the  resale  of  the  stock,  and,  the 
rule  having  been  correctly  stated  In  the  de- 
fendant's twenty-fifth  prayer,  which  was 
granted,  it  became  unnecessary  to  grant  the 
twenty-sixth. 

The  twenty-seventh  prayer  of  the  defend- 
ant related  to  the  question  of  fraud  in  the 
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resale  of  the  stock  to  Mrs.  Dutton,  and  there- 
fore placed  the  issue  fairly  before  the  Jnry 
to  find  that  the  resale  was  a  proper  sale, 
made  In  good  faith  In  the  exercise  upon  the 
part  of  the  plaintlfF  of  ordinary  care,  skill, 
and  diligence. 

[12]  Objection  has  been  made  by  the  de- 
fendant to  the  granting  of  the  third  and 
fourth  prayers  of  the  plaintiff,  because  of 
the  fact  that  these  prayers  did  not  embody 
the  contention  of  the  defendant  as  to  the 
cancellation  of  the  contract  by  use  of  the 
long-distance  telephone;  bat  that  aspect  of 
the  case  was  fully  covered  by  the  seventeenth 
prayer  of  the  defendant.  Both  parties  were 
entitled  to  have  their  respective  theories  of 
the  case  presented  to  the  Jury  by  the  In- 
structions of  the  court;  had  the  defendant  of- 
fered no  prayers  there  would  be  force  in  the 
contention  of  the  defendant  that  'th6  granting 
of  the  third  and  fourth  prayers  of  the  plain- 
tiff was  a  segregation  of  their  case  to  the 
prejudice  of  the  defendant;  but.  Inasmuch 
as  the  defendant  had  offered  a  prayer  upon 
this  very  subject,  the  criticism  now  made 
of  the  plaintiff's  prayer  is  unsound,  because 
if  such  modification  had  been  Incorporated 
in  either  or  both  of  these  prayers  the  in- 
evitable tendency  of  the  granting  of  the  de- 
fendant's seventeenth  prayer  would  have 
been  to  obscure  the  Issue  and  confuse  the 
minds  of  the  jury  upon  that  which  was  one 
of  the  crucial  points  In  the  case. 

Finding  no  reversible  error  in  any  of  the 
several  bills  of  exception  contained  in  the 
record,  the  judgment  of  the  Baltimore  City 
C!onrt  appealed  from  will  be  affirmed. 

Judgment  afBrmed,  with  costs  to  fbe  ap- 
pellee. 

(12S  Md.  183) 

MAYOR  AND  COUNClIi  OF  CITY  OF  HA- 
GERSTOWN  V.  HAGERSTOWN  BY.  CO. 
OF  WASHINGTON  COUNTY.   (No.  41.) 

(Goort  of  Appeals  of  Maryland.     March  81, 
1914.) 

ELECTBicnr  (5  4*)— Use  ov  Streets— Powxb 
OF  Mdnicipalities— Franchises. 

A  municipality  granted  to  an  individnal 
the  right  to  use  the  streets  for  poles  and  wires 
to  supply  the  city  and  the  citiiKns  with  light 
The  contract  provided  for  assignment,  and  in 
1898  it  was  assigned  to  defendant,  who,  relying 
on  the  contract,  extended  its  lines  malting  large 
investments.  Thereafter  by  Acts  1898,  c  381, 
the  municipality  was  authorized  to  issue  bonds 
to  raise  money  to  erect  a  plant  to  supply  the 
town  with  light  and  t>owe^  and  by  Acts  1900, 
c.  75,  provision  was  made  for  the  establishment 
by  the  city  of  an  electric  light  plant  for  that 
purpose.  Held  that,  though  the  first  franchise 
was  invalid,  yet  the  municipality  having  power 
under  Acts  lg98,  c.  479,  to  consent  to  such  use 
of  the  streets,  is,  after  defendant  has  expended 
large  sums  of  money  in  erection  of  poles,  etc., 
estopped  to  deny  defendant's  rights ;  neither  the 
act  of  1898,  nor  the  act  of  1900,  giving  the 
municipality  the  exclusive  right  to  furnish  elec- 
tric light  and  power  to  private  consumers. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  !  1 ;  Dec.  Dig.  {  4.*] 


Appeal  from  Circuit  Court,  Washington 
County,  in  Equity;  Robert  R.  Henderson, 
Judge. 

"To  be  oflJclally  reported." 

Bill  by  the  Mayor  and  Council  of  City  of 
Hagerstown  against  the  Hagerstown  Rail- 
way Company  of  Washington  Coimty,  Mary- 
land. From  a  decree  diamlssing  the  bill, 
complainant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNEB, 
STOCKBRIDQE,  and  CONSTABLE,  JJ. 

Alexander  R.  Hagner,  of  Hagerstown,  and 
S.  S.  Field,  of  Baltimore,  for  appellant 
James  Piper  and  Francis  K.  Carey,  both  of 
Baltimore  (Car^,  Piper  &  Hall,  of  Balti- 
more, on  the  brief),  for  appellee. 

THOMAS,  J.  The  appeal  in  this  case  is 
from  a  decree  of  the  circuit  court  for  Wash- 
ington county  dismissing  the  bill  of  complaint 
of  the  mayor  and  council  of  Hagerstown  to 
enjoin  the  Hagerstown  Bailway  Company  of 
Washington  County,  Md.,  from  erecting  or 
replacing  poles  in  the  streets,  etc.,  of  Hagers- 
town and  stringing  wires  thereon  for  the 
purpose  of  supplying  light  and  power  to.  the 
citizens  of  that  city,  and  from  furnishing 
electric  light  and  power  therein.  The  case 
was  beard  upon  bill,  answer,  and  evidence, 
and  while  there  is  very  little,  if  any,  dispute 
as  to  the  material  facts,  a  statement  of  them 
is  necessary  for  a  clear  and  Accurate  presen- 
tation of  the  propositions  involved. 

The  Charter  of  Hagerstown  (sections  171 
and  182  of  article  22  of  the  Code  of  Public 
Local  Laws  of  1888)  provided  that  the  mayor 
and  council  should  have  power  to  pass  all 
ordinances  necessary  for  the  good  govern- 
ment of  the  town;  to  prevent,  remove,  and 
abate  all .  nuisances  or  obstructions  in  or 
upon  the  streets,  alleys,  etc.;  "to  make  and 
establish  grades  upon  the  streets  and  high- 
ways of  the  town;"  to  cause  the  sidewalks 
along  the  streets  to  be  graded  and  paved 
and  "curbs  to  be  set  and  gutters  laid";  to 
grant  licenses  to  hawkers  and  peddlers,  and 
regulate  the  sale  of  wares  and  merchandise 
on  the  streets ;  to  regulate  and  tax  carriages 
and  other  vehicles  used  in  the  town ;  and  to 
provide  for  laying  out,  opening,  closing,  etc. 
any  street,  etc.,  in  the  town.  Section  183 
provides  for  the  appointment  of  street  com- 
missioners, who  are  required  to  elect  one  of 
their  number  as  president,  to  keep  a  full  and 
accurate  record  of  all  their  proceedings,  and 
to  rcnort  every  three  months  to  the  mayor 
and  council  an  itemized  account  of  all  mon- 
ey expended  by  them.  The  clerk  of  the  may- 
or and  council  is  required  to  serve  as  "clerk 
of  the  board  of  street  commissioners,"  who 
have  charge  of  the  repairs  and  improvements 
of  the  streets,  alleys,  etc.,  and,  by  section  191 
and  the  act  of  1892,  c.  65,  are  given  control 
of  the  lighting  of  the  town,  with  power  tx> 
provide  the  material,  employ  the  necessary 
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labor,  and  make  all  needed  prorlsions  there- 
for, and  the  further  power  "to  contract  with 
any  person,  corporation  or  association  for 
such  lighting,"  proTidea  that  the  cost  of 
lighting  under  any  contract  does  not  exceed 
$5,000  per  year,  and  the  contract  Is  not  made 
for  a  longer  period  than  ten  years. 

In  1883  the  board  of  street  commissioners 
entered  Into  a  contract  with  the  Schuyler 
Electric  Company  for  the  lighting  of  the 
streets  of  the  dty.  On  the  10th  of  May, 
1896,  the  mayor  and  council  passed  an  ordi- 
nance authorizing  Powell  Evans,  his  heirs, 
and  arslgns,  "for  the  purpose  of  supplying 
electric  current  for  all  purposes,  to  erect  anil 
maintain  poles  on  all  streets,  alleys,  and  city 
properties  within  the  dty  Umlts  of  Hagers- 
town,  and  to  string  and  maintain  electrical 
conductors  and  other  wires,  and  to  place  and 
mabitain  all  necessary  apparatus  on  said 
poles  for  said  purposes;  *  *  *  to  make 
connections  with  all  buildings  in  the  city 
limits,  and  erect  and  maintain  in  the  city 
limits  power  plants  for  providing  for  the  dis- 
tribution of  electric  current ;"  to  connect  with 
any  system  or  systems  outside  of  the  city 
limits  for  supplying  electric  current,  and  to 
sell,  lease,  or  rent  electric  current  and  ap- 
paratus for  making  use  of  the  same;  "pro- 
vided that  electric  current  for  motive  power 
for  machinery  be  supplied  in  the  city  of 
Hagerstown  as  a  necessary  condition  of  the 
use  of  the  powers  conferred  in  this  ordi- 
nance." Section  2  of  the  ordinance  provided 
that  the  location  of  the  poles  should  be  ap- 
proved by  a  committee  consisting  of  the  may- 
or and  two  members  of  the  dty  coundl,  to 
lie  selected  by  the  mayor,  who  were  author- 
iised  to  order  the  location  of  the  poles  to  be 
changed.  Section  3  required  Evans,  bis  heirs 
and  assigns,  to  enter  into  a  bond  to  remove 
the  poles  If  they  were  not  used  "in  one  year 
after  erection  for  supplying  electric  current," 
etc.  By  section  4  the  mayor  and  city  coundl 
reserved  the  right  to  string  on  said  poles  the 
wires  connected  with  the  fire  alarm  system 
of  the  city,  and  provided  that  the  franchise 
granted  by  said  ordinance  was  to  be  accepted 
upon  that  condition,  and  section  6  authorized 
E^ans,  his  heirs  and  assigns,  to  purchase, 
ett,  any  system  for  supplying  electric  cur- 
rent then  "constructed  in  the  city  limits," 
and  anthorlzlng  the  corporation  owning  any 
sadi  system  to  sell  the  same  to  Evans,  his 
belts  and  assigns. 

Powell  Evans  entered  into  a  contract  with 
the  Schuyler  Electric  Company  for  the  pur- 
chase of  Its  plant,  contracts,  etc.,  and  on  the 
Uth  day  of  November,  1895,  the  board  of 
street  commissioners  passed  an  order  in 
which,  after  referring  to  the  contract  made 
with  the  Schuyler  Company,  and  redting 
that  said  company  had  contracted  to  sell  its 
plant;  franchises,  contracts,  etc.,  to  Evans, 
it  was  ordered  that  the  following  contract 
"take  the  place"  of  the  contract  which  the 
board  had  entered  into  with  the  Schuyler 
Company.    The  contract  referred  to  in  the 


order  was  executed  on  the  11th  of  November, 

1895,  by  Evans  and  the  street  commissioners. 
It  provided  that  Evans  should  "have  the  con- 
tract for  lighting  the  streets  •  •  •  with 
the  Schuyler  or  any  other  equally  as  good 
system"  for  the  term  of  five  years,  beginning 
on  or  before  January  1,  1896,  as  set  out  in 
said  order,  provided  Evans,  in  the  meantime, 
purchased,  by  deed  duly  recorded,  the  "pres- 
ent electric  plant  complete  In  this  dty"  and 
"has  given"  a  bond  to  the  commissioners,  In 
the  penalty  of  $5,000,  to  secure  the  faithful 
performance  of  his  contract  After  spedfy- 
ing  the  kind  of  lights  to  be  furnished,  the 
amount  to  be  paid  by  the  dty  for  each  light, 
that  the  lights  were  to  be  located  and  main- 
tained on  good  wooden  poles,  etc.,  satisfac- 
tory to  the  commissioners,  at  the  points  on 
the  streets  where  they  were  then  located,  un- 
less otherwise  ordered  by  the  commissioners, 
and  that  the  commissioners  should  designate 
the  places  at  which  new  lights  were  to  be 
located,  the  contract  further  provided  that 
Evans  should  also  furnish  and  maintain  in 
the  city  "an  incandescent  lighting  system," 
satisfactory  to  the  street  commissioners,  "of 
not  less  than  1,200  lights,  for  commercial  and 
private  purposes,"  and  furnish  lights  to  con- 
sumers in  the  city  on  terms  not  to  exceed 
the  rates  therein  stated,  and  that  Evans 
should  have  the  right  to  sell  "his  property 
and  rights  in  Hagerstown,"  Including  hl3 
rights  under  that  contract,  and  to  have  bis 
bond  released,  provided  his  assignee  gave  a 
bond  in  the  penalty  of  $5,000  for  the  faithful 
performance  of  said  contract 

The  appellee,  the  Hagerstown  Railway. 
Company,  was  incorporated  under  the  gener- 
al incorporation  law  in  1896  for  the  purpose 
of  constructing  and  operating  a  passenger 
railway  in  Hagerstown  and  Washington  coun- 
ty.   Its  charter  was  amended  by  the  Act  of 

1896,  c.  419,  which  authorized  the  company 
to  issue  bonds  and  to  acquire  by  purchase 
or  condemnation  land  necessary  for  the  con- 
struction of  its  railway.  Section  111  of  arti- 
cle 23  of  the  Code  of  1888  was  amended  by 
the  Act  of  1894,  c.  308  (Code  of  1904,  art  23, 
f  143),  so  as  to  provide  that  any  electric  light 
company  formed  under  that  article  should 
have  the  power  to  manufacture,  furnish,  and 
sell  electric  light  and  power  in  any  dty  or 
town  of  Kent,  Somerset,  Carroll,  Montgomery, 
or  Washington  counties  for  lighting  the 
streets,  roads,  public  or  private  buildings,  or 
for  motive  power  or  other  purposes,  and  au- 
thority to  build  its  lines  along  and  upon  the 
streets,  roads,  etc.,  subject  to  such  ordinances 
as  might  be  passed  by  any  city  or  town  for 
filling  up  or  restoring  such  streets  or  roads 
to  their  normal  conditions,  provided  that  "in 
the  construction,  maintenance,  removal  and 
repair  of  all  snch  lines  and  appliances  in 
Washington  county,  tthe  same  shall  be  done 
under  such  regulations  as  the  mayor  and 
dty  coundl  of  Hagerstown,  or  the  county 
commissioners  of  said  county,  having  Juris- 
diction,  shall   nrescribe."On  the  28th  day  of 
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February,  1898,  the  certificate  of  Incorpora- 
tion of  the  appellee  was  amended  under  the 
proTisions  of  the  general  Incorporation  law, 
and  the  new  certificate  declared  that  the  cor- 
|H>ratlon  was  formed  for  the  purpose  of  con- 
structing and  operating  a  railway,  etc.,  and 
also  "for  the  purpose  of  manufacturing,  gen- 
erating, seUlng  and  fumlsbing  electricity  for 
lighting,  heating,  power  and  other  purposes, 
and  to  buy,  purchase,  construct,  build,  equip 
and  operate  such  plants,  works  and  machin- 
ery as  may  be  necessary  for  such  purposes." 
The  railway  company  then  acquired  by  as- 
signment the  electric  plant,  contracts,  and 
franchises  of  Powell  Kvans  in  Hagerstown, 
and  on  the  1st  day  of  March,  1898,  executed 
its  bond  to  the  mayor  and  council  of  Hagers- 
town, In  the  penalty  of  $5,000  for  the  faith- 
ful performance  by  it  of  the  contract  be- 
tween Evans  and  the  board  of  street  commis- 
sioners. On  the  29th  of  March,  1898,  the 
board  of  street  commissioners  passed  the  fol- 
lowing resolution: 

"Whereas,  Powell  Evans  has  sold  to  the  Hag- 
erstown Railway  Company  of  Washington  Coun- 
ty, Maryland,  the  electric  light  plant  in  Hagers- 
town and  has  requested  the  board  of  street  com- 
missioners to  accept  the  bond  of  the  said  rail- 
way company  in  the  penalty  of  five  thousand 
dollars  in  lieu  of  a  bond  filed  by  him,  the  said 
Powell  Evans.  Now,  therefore,  be  it  resolved, 
that  the  board  of  street  commissioners  of  Hag- 
erstown, Maryland,  do  hereby  accept  the  bond 
of  the  Hagerstown  Railway  Company  of  Wash- 
ington County,  Maryland,  principal,  and  the 
Fidelity  &  Deposit  Company  of  Baltimore, 
Maryland,  as  surety,  in  the  penalty  of  five 
thousand  dollars  in  lieu  of  the  bond  heretofore 
accepted  by  the  said  board  of  street  commission- 
ers from  Powell  Evans  and  now  on  file  in  the 
ofiice  of  the  mayor  and  council  of  Hagerstown, 
and  that  the  contractual  obligations  now  exist- 
ing by  and  between  Powell  Evans  and  the  board 
of  street  commissioners  are  hereby  accepted  by 
the  board  Of  street  commissioners,  to  be  per- 
formed and  carried  out  by  and  on  the  part  of 
the  Hagerstown  Railway  Company  of  Wash- 
ington County,  Maryland,  in  lieu  of  the  said 
Powell  Evans  and  as  referred  to  in  the  bond 
filed  by  the  Hagerstown  Railway  Company  of 
Washington  County,  Maryland,  and  being  a  part 
thereof." 

By  the  Act  of  1898,  c.  479,  approved  April 
9tb,  entitled  "An  act  to  amend  the  charter 
and  to  extend  the  powers  of  the  Hagerstown 
Railway  Company  of  Washington  County, 
Maryland,  so  as  to  confer  upon  said  com- 
pany," powers,  "in  addition  to  the  powers 
heretofore  granted,"  the  charter  of  the  appel- 
lee was  again  amended,  and  it  was  provided: 

"That  the  said  company  shall  have  the  right 
to  carry  over  its  railway  or  any  of  its  con- 
nections, for  hire,  express  matter  and  mer- 
chandise, and  shall  also  have  power  to  manu- 
facture, furnish  and  sell  to  persons  or  corpora- 
tions electric  light,  electric  heat  and  electric 
power,  and  to  contract  for,  and  to  furnish  elec- 
tric light  for  lighting  streets,  roads,  private  or 
public  buildings  in  said  county  and  to  furnish 
electricity  for  motive  power  and  other  purposes, 
to  any  and  all  persons  and  corporations; 
♦  ♦  •  and  by  and  with  the  consent  of  the  mu- 
nicipal authorities  or  town  officers,  in  any  city 
or  town  in  said  county,  to  lay,  purchase,  con- 
struct, and  build  lines,  conductors  and  conduits 
under,  along,  upon  or  over  the  streets  or  alleys 
in  any  town  in  S4id  county,    •    *    •    and  to 


connect  said  lines,  conductors  and  conduits  with 
any  manufactory  or  private  buildings,  lamps, 
or  other  structures,  objects,  cars  or  conveyanc- 
es in  Washington  county." 

After  the  assignment  by  Powell  Evans  to 
the  railway  company  of  his  plant,  contracts, 
etc.,  the  railway  company  operated  that  plant, 
lighting  the  streets  and  furnishing  light  and 
power  to  the  citizens  of  Hagerstown,  in  ac- 
cordance with  the  provisions  of  the  ordinance 
and  contract,  until  the  fall  of  1898,  when  it 
built  a  new  and  very  much  larger  plant  for 
that  purpose.  After  the  erection  of  the  new 
pl^nt  the  appellee  continued  to  furnish  elec- 
tricity for  lighting  the  streets  of  the  dty  un- 
til the  expiration  of  the  contract  referred  to, 
and  ever  since  it  purchased  the  Evans  plant 
it  has  been  engaged  In  furnishing  light  and 
power  to  private  consumers  in  the  city  and 
suburbs  of  Hagerstown.  During  that  time, 
in  addition  to  the  establishment  of  the  new 
plant,  new  poles  hare  been  erected,  lines 
have  been  extended,  and  new  contracts  have 
been  obtained  for  furnishing  light  and  power 
to  Individuals  and  corporations.  The  poles 
erected  or  maintained  by  the  railway  com- 
pany for  supplying  light  and  power  were 
from  time  to  time  changed,  replaced,  and 
painted  In  accordance  with  resolutions  passed 
by  and  an  agreement  with  the  mayor  and 
council,  and  have  been  used  by  the  city  in 
connection  with  its  fire  alarm  system. 

By  the  Act  of  1898,  c.  881,  the  mayor  and 
council  of  Hagerstown  were  authorized  "to 
issue  bonds  to  raise  a  sum  of  money  to 
erect  a  plant  for  the  purpose  of  supplying  the 
town  with  electric  light  and  power,  or  either, 
in  the  discretion  of  the  mayor  and  council," 
and  by  the  Act  of  1900,  c.  75,  provision  was 
made  for  the  establishment  by  the  dty,  with 
the  approval  of  a  majority  of  the  voters  ot 
the  city,  of  an  electric  light  plant  of  suffi- 
cient  capacity  to  Ught  the  streets  and  to 
supply  the  citizens  with  light  The  plant 
was  completed  in  1902,  and  since  then  the 
mayor  and  council  have  been  furnishing 
light  to  private  consumers  in  the  city.  In 
1910  and  1913  the  mayor  and  council  noti- 
fied the  railway  company  to  cease  furnish- 
ing Ught  and  power  to  the  citizens  of  Hagera- 
tovra,  and  to  remove  all  poles  used  by  it  for 
that  purpose  from  the  streets  and  alleys  ot 
the  city,  and  npon  the  failure  of  the  railway 
company  to  comply  with  said  notices  the 
mayor  and  coundl  on  the  17th  of  January, 
1913,  filed  a  bill  of  complaint  in  this  case 
for   an   injunction   as    we   have    stated. 

The  contentions  of  the  appellant  are:  (1) 
That  the  mayor  and  council  had  no  power  to 
pass  the  Powell  Evans  ordinance,  and  that 
the  ordinance  is  void;  (2)  that  the  Act  o£ 
1894,  c.  308,  did  not  confer  upon  the  mayor 
and  council  of  Hagerstown  any  power  to 
grant  a'  franchise  for  furnishing  light  and 
power  in  the  city,  did  not  give  any  right  to 
Powell  Evans  because  he  was  not  an  "electric 
light  company,"  and  did  not  confer  any  pow 
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er  upon  the  railway  company  because  at 
the  time  tb&t  act  was  passed  the  railway 
company  was  not  an  "electric  light  company 
formed  under"  that  article;  (3)  that  after 
the  railway  company  became,  by  an  amend- 
ment of  its  certificate  of  incorporation,  an 
electric  light  company,  it  did  not  apply  to 
the  mayor  and  council  for  an  ordinance  pre- 
scribing the  regulations  under  which  it 
could  exercise  the  rights  granted  by  the  act 
of  IBM;  (4)  that  after  the  passage  of  the 
Act  of  1898,  c.  479,  the  railway  company 
could  no  longer  exercise  the  right  to  furnish 
electric  light  and  power  in  the  city  without 
the  consent  of  the  mayor  and  council,  which 
could  only  be  given  by  an  ordinance  regularly 
passed  for  that  purpose;  and  (5)  that  the 
use  of  the  streets  by  the  railway  company 
for  the  purposes  stated  is  a  trespass  and  a 
nuisance. 

Even  if  we  assume,  without  so  deciding, 
that  the  Powell  Evans  ordinance  is  void  as 
a  grant  of  a  franchise  to  use  the  streets  for 
the  purpose  of  furnishing  electric  light  and 
power  to  private  consumers,  that  the  appel- 
lee, after  the  amendment  of  its  certificate 
of  Incorporation,  failed  to  avail  itself  of  the 
powers  granted  to  electric  light  companies  by 
the  act  of  1894,  and  that  after  the  amendment 
of  its  charter  by  the  act  of  1898  the  rights 
and  powers  thereby  granted  could  only  be 
exercised  "with  the  consent  of  the  municipal 
authorities  or  town  officers"  of  Hagerstown, 
the  question  remains  whether  the  consent 
referred  to  in  that  act  must,  under  the  cir- 
cumstances disclosed  by  tlie  record,  be  evi- 
denced by  an  ordinance  of  the  mayor  and 
coundL 

It  is  not  necessary  to  determine  in  this 
case  whether  an  electric  light  company,  with 
such  authority  as  was  granted  the  appellee 
by  the  act  of  1898,  must  secure  from  the 
mayor  and  council  of  Hagerstown  an  ordi- 
nance consenting  to  the  exercise  of  Its  low- 
ers before  attempting  to  do  so,  and  the  only 
question  we  need  determine  is  whether,  under 
all  the  circumstances,  the  city  is  estopped 
from  denying  tliat  its  consent  was  obtained 
by  the  appellee. 

Learned  counsel  for  the  appellant  insist 
that  the  erection  and  maintenance  of  the 
poles  of  the  appellee  in  the  streets  of  the  city 
amount  to  a  trespass  ahd  a  nuisance  which 
cannot  ripen  into  a  franchise,  and  they  cite 
cases  to  the  effect  tliat  an  encroachment 
ufioii  a  highway  cannot  grow  by  prescription 
into  a  private  right,  that  franchises  must 
be  obtained  by  legislative  rights,  and  that  a 
municipal  corporation  cannot  be  estopped 
from  asserting  that  It  had  no  power  to  grant 
the  particular  franchise.  Baldwin  v.  Trim- 
ble. 85  Md.  396,  37  Atl.  176,  36  L.  R,  A.  489; 
PomeU  V.  McLane,  98  Md.  594,  56  Atl.  830; 
Water  Co.  v.  Baltimore  Co.,  105  Md.  159,  66 
AtL  34;  Mealey  v.  Hagerstown,  92  Md.  753, 
46  AtL  746. 


In  the  case  of  Mealey  v.-  Hagerstown,  su- 
pra, the  conrt  said: 

"A  n^unicipal  corporation  may  set  up  a  plea 
of  ultra  vires  or  its  own  want  of  power  under 
its  charter  or  constituent  statute,  to  enter 
into  a  given  contract  or  to  do  a  given  act  in  ex- 
cess of  its  corporate  powers  and  authority," 
— and  held  that  it  could  not  be  estopped 
from  doing  so  because  the  other  party  to  the 
contract  expended  money  "on  the  faith  of 
the  agreement."  The  rule  there  stated  has 
not  been  questioned  and  may  be  regarded  as 
settled  in  this  state.  Here,  however,  there  is 
no  question  as  to  the  power  and  authority  of 
the  mayor  and  council  of  Hagerstown  under 
the  Act  of  1898,  c.  479,  to  consent  to  the 
exercise  by  the  railway  company  of  the 
rights  therein  granted,  and  the  application 
of  the  doctrine  of  equitable  estoppel  to  the 
facts  of  this  case  does  not  operate  to  confer 
upon  the  mayor  and  council  powers  not  vested 
in  the  municipality'  by  its  charter  or  the 
statute,  or  to  exact  from  it  ri^ts  and  privi- 
leges it  had  no  power  to  grant  The  act  of 
189S  expressly  authorized  the  railway  com- 
pany to  erect  its  poles  and  furnish  Ught 
and  power  in  the  city  with  the  consent  of  the 
"municipal  authorities,"  and  the  authority  of 
the  mayor  and  council  to  give  that  consent 
cannot  be,  and  is  not,  disputed. 

The  distinction  between  a  case  in  which 
the  municipality  has  the  power  to  grant  the 
franchise  in  question,  and  a  case  In  which  it 
has  no  such  authority,  is  well  recognized.  It 
is  said  in  4  McQuillin,  Mun.  Corp.  {  1687: 

"That  a  municipality  cannot  be  estopped  to 
question  the  use  of  its  streets  without  a  fran- 
chise, or  the  validity  of  a  franchise,  where  it 
had  no  power  to  grant  such  a  franchise. 
•  •  •  On  the  other  hand,  if  a  municipality 
has  power  to  grant  a  franchise,  and  a  public 
service  company  uses  the  streets  with  the  knowl- 
edge of  the  municipality,  the  latter  may  be  es- 
topped to  question  the  right  to  use  the  streets 
without  a  franchise,  or  the  validity  of  the  fran- 
chise granted  where  it  does  not  violate  statu- 
tory or  charter  requirements.  For  instance,  a 
municipality,  which  has  acquiesced  for  years  in 
the  use  of  its  streets  by  a  public  service  com- 
pany, which  has  spent  thousands  of  dollars  in 
connection  with  such  use,  and  which  has  re- 
ceived the  benefits  of  such  use  of  the  streets  and 
has  regulated  the  use  and  levied  licenses  and 
granted  permission  as  to  certain  uses,  cannot 
contest  the  right  of  the  company  to  use  the 
streets.  Likewise  acquiescence  by  a  municipali- 
ty in  the  use  of  streets  by  a  railroad  company 
gursuant  to  a  grant  of  such  right  by  the  Leg- 
ilature  precludes  the  municipality  from  object- 
ing thereto." 

In  8  Dillon,  Mun.  Corp.  (5th  Ed.)  t  1242, 
Judge  Dillon  says: 

"And  if  the  municipality  has  the  power  to 
grant  such  right  or  franchise,  and  a  corpora- 
tion, believing  and  assuming  that  it  has  the 
consent  or  grant  of  the  municipality,  has,  with 
the  knowledge  of  the  proper  municipal  authori- 
ties, proceeded  to  exercise  the  right  or  fran- 
chise, and  has  constructed,  maintained,  and 
operated  its  works  and  appliances  in  the  city 
streets,  the  municipality  will,  in  a  proper  case, 
be  estopped  by  the  acts  and  conduct  of  its  offi- 
cers and  representatives  in  knowingly  permit- 
ting and  acquiescing  in  the  use  and  occupation 
of  the  streets,  from  asserting  the  invalidity  of 
the  grant  of  the  franchise,  so  far,  at  least,  as. 
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concerns  its  own  faQore  to  pass  an  ordinance 
at  take  the  steps  necessary  to  effectuate  the 
grant" 

The  same  principle  has  been  repeatedly 
recognized  and  applied  by  this  court  Bald- 
win v.  Trimble,  supra;  Arey  v.  Baer,  112  Md. 
Ml,  76  Atl.  843;  Cushwa  t.  WUliamsport, 
117  Md.  306,  83  Atl.  389;  Whittlngton  v. 
Com'rs  of  Crlsfleld,  121  Md.  387,  88  AU.  232. 
In  Baldwin's  Case,  Chief  Judge  McSherry, 
after  stating  that  an  encroachment  upon  a 
highway  can  never  grow  by  prescription  into 
a  private  right,  said  that  that  rule  was  in 
perfect  harmony  with  the  doctrine  that  an 
equitable  estoppel  may  be  asserted  even 
against  the  public  in  favor  of  individuals 
where  Justice  requires  it,  and  quoted  the 
statement  of  Judge  Dillon  (2  Dillon,  Hun. 
Corp.  [2d  Ed.]  |  433)  that: 

"There  is  no  danger  in  recognizing  the  princi- 
ple of  an  estoppel  in  pais  as  applicable  to  such 
cases,  as  this  leaves  the '  court  to  decide  the 
question,  not  by  the  mere  lapse  of  time,  but  by 
all  the  circumstances  of  the  case,  to  hold  the 
public  estopped  or  not,  as  tight  and  justice  may 
require." 

In  Arey'a  Case  Judge  Burke  said: 
"The  statute  has  long  since  become  a  complete 
bar  to  the  assertion  oy  any  one  against  die 
appellees  of  rights  in  the  alley,  and,  if  it  be 
conceded  that  it  were  a  public  alley,  under  the 
circumstances  of  the  case  an  equitable  estoppel 
would  be  created  against  the  public  to  assert 
a  right  to  the  use  of  the  highway." 

In  Cushwa's  Case,  Chief  Judge  Boyd  re- 
fers with  approval  to  the  statement  of  the 
court  In  Baldwin's  Case,  and  in  Whlttington's 
Case  the  court  adopts  Judge  Dillon's  state- 
ment of  the  principle  in  the  fourth  edition  of 
his  work  (section  075).  It  Is  true  that  in 
Baldwin's  Case  there  was  evidence  of  an 
abandonment  of  the  highway,  but  the  prin- 
ciple announced  is  not  founded  upon  an 
abandonment  of  a  street  or  highway,  and 
may  be  applied  whenever  under  all  the  cir- 
cumstances Justice  requires  it  Nor  does  the 
doctrine  conflict  with  the  rule  stated  in 
Pumell  T.  McLane,  supra,  and  Water  Co.  v. 
Baltimore  Co.,  supra,  that  the  assertion  of 
the  existence  of  a  franchise  must  be  support- 
ed by  a  grant  from  the  municipality  or  Leg- 
islature. It  rests  upon  the  principle  that  the 
municipality  may.  In  obedience  to  the  de- 
mands of  Justice,  be  estopped  by  its  own 
conduct,  or  the  conduct  of  its  officers,  from 
denying  the  existence  or  validity  of  such  a 
grant 

Numerous  cases  from  other  Jurisdictions 
support  the  rule,  and  many  of  them  are  cit- 
ed in  the  briefs  of  counsel  for  the  appellee ; 
t>ut  the  principle  Is  so  clearly  approved  in 
this  state  that  only  a  few  of  them  are  refer- 
red to  here.  In  the  case  of  People  v.  City  of 
Rock  Island,  215  111.  488,  74  N.  B.  437,  106 
Am.  St  Rep.  179,  the  Supreme  Court  of  Illi- 
nois said: 

"It  has  frequently  been  decided  that  the  doc- 
trine of  estoppel  in  pais  is  applicable  to  mu- 
nicipal corporations,  but  that  they  will  be  estop- 
ped or  not,  as  justice  and  right  may  require. 
There  may  be  cases  where,  under  all  the  circum- 
stances, to  assert  a  public  right  would  be  to  en- 


courage and  promote  a  fraud.  Where  a  party 
acting  in  good  faith  under  affirmative  acts  of  a 
city  has  made  such  expensive  and  permanent 
improvements  that  it  would  be  highly  inequita- 
ble and  unjust  to  destroy  the  rights  acquired, 
the  doctrine  of  equitable  estoppel  will  be  ap- 
plied. The  hardships  that  would  result  from  a 
contrary  holding,  and  the  necessity  of  raising 
an  estoppel  in  particular  cases  to  prevent  fraud 
and  injustice,  have  induced  the  establishment 
of  the  rule,  and  it  has  been  several  times  said 
that  there  is  neither  danger  to  the  public  nor 
injustice  in  the  application  of  the  doctrine." 

In  the  case  of  Iiouisvllle  y.  Cumberland  TeL 
Co.,  224  U.  S.  649,  32  Sup.  Ct  572,  66  U  Ed. 
934,  the  court,  speaking  through  Mr.  Justice 
Lamar,  said: 

"The  company,  In  pursuance  of  the  collateral 
contract  contained  in  the  ordinance,  and  of  the 
requirements  of  the  consolidation  statute,  car- 
ried the  police  and  fire  wires  of  the  city  free 
of  charge.  With  the  knowledge  and  acquies- 
cence of  the  city,  and  in  reliance  on  the  statu- 
tory conveyance  of  the  street  rights,  the  Cum- 
berland Company,  at  an  expense  of  more  than  a 
million  dollars,  erected  many  new  poles,  laid 
additional  conduits,  and  strung  miles  of  wire 
in  extending  and  improving  the  telephone  sys- 
tem. This  action  of  the  council  could  not  en- 
large the  charter  grant,  but  did  not  operate  to 
estop  the  city  (Boone  County  v.  Burlington  & 
M.  R.  R.,  139  U.  S.  684,  693  [11  Sup.  Ct  687. 
35  L.  Ed.  319])  from  claiming  that  the  ordi- 
nance was  inoperative,  and  it  also  prevented  the 
council  from  denying  that  the  Cumberland  Com- 
pany had  succeeded  to  every  right  and  obliga- 
tion of  the  Ohio  Valley  Company." 

In  aty  of  Bradford  v.  New  York  &  P.  Tel. 
&  TeL  Co..  206  Fa.  682,  66  Atl.' 41,  the  case  Is 
stated  in  the  syllabus  as  follows: 

"A  city  filed  a  bill  to  compel  a  telegraph  and 
telephone  company  to  remove  its  poles  and 
wires  from  the  streets  which  It  had  occupied 
for  more  than  21  years  without  objection,  after 
an  expenditure, of  at>out  ^100,000.  Many  resolu- 
tions of  the  city  council  had  given  permission 
for  the  erection  and  use  of  the  poles  and  cross- 
arms  on  the  streets.  In  consideration  of  the 
privileges,  the  "city  had  obtained  a  right  to  the 
use  of  the  poles  for  the  carrying  of  the  fire- 
alarm  system,  and  had  also  levied  licenses  and 
pole  taxes,  and  had  nsed  telephones  furnished 
by  the  company  down  to  the  date  of  the  hearing, 
and  bad  regulated  by  ordinance  the  manner  in 
which  the  poles  should  be  erected  under  the 
direction  of  the  street  committee  of  council  or 
the  city  engineer." 

There  the  Supreme  Court  of  Pennsylvania, 
In  dismissing  the  bUl,  said: 

"In  the  present  case  the  acquiescence  and  the 
laches  of  the  appellant  are  clearly  in  the  way 
of  any  equitable  relief  to  it" 

In  the  case  at  bar  the  mayor  and  council 
passed  the  ordinance  authorizing  Powell 
Evans  and  his  assigns  to  erect  and  maintain, 
poles  In  the  streets  of  the  dty  for  the  pur- 
pose of  "supplying  electric  current  for  all 
purposes,"  and  providing  that  the  city  should 
have  the  right  to  string  the  wires  of  its  fire- 
alarm  system  on  the  poles.  The  board  of 
street  commissioners  entered  into  the  contract 
with  E>ans  for  the  lighting  of  the  streets; 
requiring  him  to  establish  an  "incandescent 
lighting  system,"  and  to  famish  light  to  the 
citizens  of  Hagerstown  at  the  rates  therein 
mentioned,  and  authorizing  blm  to  assign 
said  contract  upon  the  conditions  therein 
stated.     The   railway   company,   with    the 
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tmowledge  of  the  mayor  and  council  and  the 
street  eommlsaioners,  became  the  assignee 
of  the  E<van8  Plant  and  his  contract  with  the 
dty,  executed  its  bond  to  the  mayor  and  coun- 
cil, as  required  by  the  contract,  and.  In  order 
to  provide  for  the  existing  and  future  needs 
of  the  dty,  erected  a  new  and  very  much  lar- 
ger plant  for  the  purposes  stated  In  said  agree- 
ment and  ordinance.  The  appellee  extended 
Its  lines,  entered  Into  new  contracts  for  fur- 
nishing light  and  power  to  private  consumers 
in  the  dty  and  suburbs,  and  erected  new 
poles  with  the  knowledge  of  the  mayor  and 
council  and  street  commissioners.  The  poles 
were  replaced,  changed,  and  painted  when  and 
as  directed  by  the  mayor  and  council,  and  the. 
<4ty  has  used  the  poles  In  maintaining  Its 
fire-alarm  system.  After  the  appellee  has 
Qsed  the  streets  of  the  dty,  under  the  cir- 
cumstances and  for  the  purposes  stated,  for 
more  than  14  years,  it  would  be- most  Inequi- 
table to  permit  the  city  to  assert  that  It  did 
not  give  its  consent  to  such  use  of  the  streets. 
To  compel  the  appellee  to  remove  its  poles 
and  to  abandon  the  business  which  it  has  es- 
tablished at  much  cost,  and  which  the  city 
encouraged  and  regulated,  would  Impose  a 
great  hardship  upon  the  appellee.  Such  de- 
mands cannot  appeal  to  a  court  of  equity,  and 
upon  no  principle  of  right  and  Justice  can  the 
relief  prayed  In  this  case  be  granted. 

WhOe  the  Act  of  1900,  c.  75,  provided  that 
after  the  erection  of  the  plant  therein  men- 
tioned there  should  be  "No  lighting,"  at  the 
expense  of  the  city,  of  the  streets  and  alleys 
of  the  dty,  "except"  by  the  plant  "owned 
and  maintained  by  the  mayor  and  council," 
there  Is  nothing  in  that  act  or  the  Act  of 
1S98,  c.  381,  to  Indicate  any  intention  of  the 
I^e^lature  to  give  the  city  the  exclusive 
right  to  famish  electric  light  and  power  to 
private  consumers  in  the  dty,  or  to  abridge 
the  right  of  the  appellee  to  do  so. 

For  the  reasons  stated,  we  must  hold  that 
the  appellant  Is  estopped  from  asserting  that 
it  did  not  give  the  consent  referred  to  In  the 
Act  of  1898,  c.  479,  and  the  decree  of  the 
court  below  dismissing  its  bill  must  therefore 
be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee. 


{112  He  138) 
STATE  T.   INTOXICATING    LIQUORS 
(EASTERN  S.  S.  CO.,  Claimant). 

(Sopieme  Judicial  Court  of  Maine.     July  9, 
■  1914.) 

1.  IirroxiOATiNO  Liqcobs  (|  252*)  —  Fobfbi- 

TOBB— Findings  of  Fact. 

In  a  proceeding  for  the  forfeiture  of  Intozi- 
cating  liquors,  libeled  by  the  state  and  claimed 
by  the  carrier  in  whose  possession  they  were 
found,  specific  findings  of  fact  are  unnecessary 
to  rapport  a  judgment  of  forfeiture;  such  judg- 
ment being  a  finding  for  the  state  upon  all  the 
issues  of  fact  necessary  to  sapport  the  libel. 

(£>].  Note. — For  other  cases,  see  Intoxicating 
Ijquon,  Cent.  Dig.  {  391;  Dec.  Dig.  f  252.*] 


2.  Appiai,  and  Esbob  (|  1032*)— Habulkss 

EBBOB— BUBDEN  OF  SHOWING  PBBJTTDICai. 

Exceptions  will  not  be  sustaiced  unless  the 
excepting  party  shows  affirmatively  that  he  is 
aggrieved,  and  he  cannot  be  aggrieved  unless  he 
has  a  legal  interest  in  the  subject-matter  of  the 
controversy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4047-4051;  Dec.  Dig.  i 
1032.*] 

3.  INTOXICATINO    LlQUOBS    (|  250*)— SEIZUBE 
— FOBFEITTJBB. 

Under  Rev.  St  c.  29,  |  61,  providing  that 
upon  hearing  of  a  claim  for  intoxicating  liquors 
seized  by  the  state,  the  magistrate,  if  satisfied 
that  the  liquors  were  not  Itept  or  deposited  for 
unlawful  sale,  and  that  the  claimant  is  entitled 
to  custody  thereof,  shall  give  him  an  order  tor 
the  return  of  the  liquors,  the  claimant  is  bound 
to  show,  not  only  that  the  liquors  were  not  iiept 
or  deposited  for  unlawful  sale,  but  that  he  is 
entitled  to  their  custody ;  the  burden  of  prov- 
ing that  issue  being  on  the  daimant 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Llguors,  Cent  Dig.  H  880-388;    Dec.   Dig.  | 

4.  Intoxioatino  Liquobs  (I  250*)— Seizubb 
—FoBrEiTiniB— Claim— Evidence. 

In  a  proceeding  for  the  forfeiture  of  intox- 
icating liquors  seized  by  the  state,  evidence 
held  insufficient  to  show  that  the  claimant  Was 
entitled  to  a  return  of  the  liquon,  or  any  part 
thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  386-388;  Dec.  Dig.  | 
250.*] 

Exceptions  from  Supreme  Judicial  Coart, 
Penobscot  County,  at  Law. 

Proceedings  by  the  State  for  the  forfeiture 
of  certain  intoxicating  liquors,  in  which  the 
Eastern  Steamship  Company  filed  a  claim. 
There  was  a  Judgment  denying  the  claim  and 
forfeiting  the  liquors,  and  the  daimant  ex- 
cepted.   Exceptions  overruled. 

Argued  before  SAVAGE,  a  J.,  and  SPEAR, 
HALET,  HANSON,  and  PHILBROOK.  JJ. 

E.  P.  Murray  and  D.  W.  Nason,  both  of 
Bangor,  for  claimant  Donald  F.  Snow,  of 
Bangor,  for  the  State. 

SAVAGE,  a  J.  The  Uquors  In  question 
were  found  by  a  deputy  sheriff  tn  the  freight 
Aed  in  Bangor,  occupied  In  part,  at  least,  by 
the  Eastern  Steamship  Company,  an  inter- 
state common  carrier.  Tbey  came  to  this 
shed  from  Bucksport  on  the  cars  of  the  Maine 
Central  Railroad  Company.  There  were  many 
packages,  and  they  were  marked  to  18  differ- 
ent people  In  all.  When  found  by  the  officer, 
tbey  had  been  taken  from  the  cars,  and  as- 
sembled in  four,  separate  piles  near  the  de- 
livery doors  of  the  shed,  and  on  the  top  of 
eadi  pile  was  a  card  of  pasteboard,  bearing 
the  name  of  a  man.  On  the  top  of  the  pile 
containing  the  liquors  In  question  the  card 
bore  the  name  of  one  O'Relll,  a  trackman. 
The  liquors  were  taken  from  the  shed  by  the 
officer  Sunday  night,  January  18th,  and  on 
the  following  Tuesday  afternoon,  January 
20th,  he  made  complaint  in  the  munidpal 
court  under  Revised  Statutes,  c.  29,  {  48,  and 
obtained  a  "seizure  warrant,"  so-called,  upon 
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which  he  seized  and  libeled  the  llquots.  Lat- 
ST  the  Eastern  Steamship  Company  appeared 
and  filed  Its  claim  for  them  in  the  proper 
form.  The  case  came  by  appeal  to  the  Su- 
preme Judicial  Court,  and  a  hearing  was  had 
before  the  court  without  a  jury.  At  the  con- 
clusion of  the  hearing,  the  presiding  Justice 
ordered  Judgment  to  be  entered  for  a  forfeit- 
ure of  the  liquors,  and  the  claimant  excepted. 
No  finding  of  specific  facts  was  made.  At 
the  hearing  the  claimant  offered  no  evidence, 
and  the  record  does  not  show  upon  what 
grounds  it  claimed  a  right  to  the  liquors,  or 
the  possession  of  them. 

[1]  The  claimant  argues,  in  the  first  place, 
that  the  Justice  below  erred  in  not  making  a' 
finding  of  facts,  on  whicih  to  base  the  Judg- 
ment If  the  complaint  were  well  founded, 
the  claimant  can  take  no  advantage  of  the 
failure  to  find  facts,  for  it  has  taken  no  ex- 
ceptions on  that  ground.  But  the  complaint 
is  not  well  founded.  It  was  not  necessary 
that  the  presiding  Justice  should  place  on  rec- 
ord specific  findings  of  facts.  His  order  of 
judgment  of  forfeiture  meant,  and  it  must  be 
so  assumed,  that  he  found  for  the  state  upon 
all  issues  of  fact  necessary  to  sustain  th  e  li- 
bel. Chabot  &  Richard  Co.  T.  Chabot,  109 
Me.  403,  84  Atl.  892. 

[2-4]  The  complainant  further  contends 
that  the  complaint  and  warrant  were  defect- 
ive and  void,  and  that,  as  the  libel  is  based 
upon  the  warrant,  proceedings  for  forfeiture 
cannot  be  maintained..  The  objections  to  the 
complaint  and  warrant  are  that  the  warrant 
was  not  obtained  within  a  reasonable  time 
after  the  original  seizure;  that  instead  of 
taking  out  1  warrant  for  all  the  liquor  seized, 
the  officer  took  out  18,  presumably  1  for  each 
party  to  whom  the  parcels  were  severally 
marked ;  that  the  ofilcer  in  his  complaint  al- 
leged that  the  liquors  were  kept  by  persons 
unknown,  which  was  not  true,  so  it  says,  and, 
finally,  that  the  officer,  having  made  out  and 
signed  the  formal  complaint,  and  filled  out 
the  warrant  for  signature,  made  out  the  re- 
turn and  signed  it  before  he  swore  to  the 
complaint 

Whether  any  of  these  objections  would  be 
tenable  if  interposed  by  one  who  had  an  in- 
terest in  the  liquors,  and  a  right  to  have 
them  restored  to  him  in  case  the  seizure  was 
found  to  be  invalid,  we  think  we  have  no 
need  to  consider.  It  is  a  fundamental  rule 
that  exceptions  wiU  not  be  sustained  unless 
the  excepting  party  shows  affirmatively  that 
ho  is  aggrieved.  And  he  cannot  be  aggi-ieved 
unless  he  has  a  legal  interest  in  the  subject- 
matter  of  the  controversy.  Allen  v.  Law- 
rence, 64  Me.  175;  Merrill  v.  Merrill,  67  Me. 
70;  Smith  v.  Smith,  93  Me.  253,  44  Atl.  905. 
We  think  the  claimant  has  failed  to  show 
that  it  has  any  valid  claim  to  have  the 
liquors  re.stored  to  it,  in  any  event. 

The  statute  (R.  S.  c.  29,  f  51)  provides  that 
If  any  person  appears  and  claims  intoxicat- 
ing liquors  seized,  be  t/ball  file  a  claim  in 


writing  and  under  oath.  The  claim  moat 
state  specifically  certain  matters  specified  by 
statute,  such  as  the  nature  of  the  rl^ht 
claimed  and  the  foundation  thereof.  Having 
filed  such  a  claim  be  is  admitted  as  a  party. 
Filing  the  claim  does  not  prove  the  right  It 
merely  entitles  the  claimant  to  be  beard. 
Then  the  statute  provides  that: 

"The  magistrate  shall  proceed  to  determine 
the  truth  of  the  allegations  in  said  claim  and 
libel,  and  may  hear  any  pertinent  evidence  of- 
fered by  the  libelant  or  claimant.  If  tbe  magis- 
trate is,  upon  the  bearing,  satisfied  that  said 
liquors  were  not  so  kept  or  deposited  for  unlaw- 
ful sale,  and  that  the  claimant  is  entitled  to  the 
custody  of  any  part  thereof,  he  shall  give  him 
an  order  in  writing,"  for  a  return  of  "the  liq- 
uors to  which  he  is  found  to  be  entitled.  If  tbe 
magistrate  finds  the  claimant  entitled  to  no 
part  of  said  liquors,  he  shall  render  judgment 
against  him  for  the  libelant  for  costs,  to  be 
taxed  as  in  civil  cases  before  such  magistrate, 
and  issue  execution  thereon,  and  shall  declare 
said  liquors  forfeited  to  the  county  where 
seized." 

It  will  be  noticed  that  In  order  to  secure 
an  order  for  the  return  of  the  liquors,  two 
things  must  be  found  to  be  true,  namely,  that 
the  liquors  were  not  kept  or  deposited  for 
unlawful  sale,  and  that  the  claimant  is  en- 
titled to  their  custody.  State  v.  Intoxicating 
Liquors,  85  Me.  304,  27  Ati.  178.  And,  fur- 
ther, if  it  fails  to  appear  that  the  claimant  is 
entitled  to  their  custody,  judgment  for  costs 
against  the  claimant  and  forfeiture  of  tbe 
liquors  follow.  The  pivotal  question  in  this 
case  is.  Has  it  been  made  to  appear  that  tbe 
claimant  is  entitled  to  the  custody  of  tbe 
liquors?  If  it  has,  the  judgment  for  forfeit- 
ure was  error,  but  otherwise  it  was  not 

It  is  not  enough  under  the  statute  to  show 
that  the  seizure  was  invalid.  It  must  be 
shown  that  the  claimant  is  the  party  en- 
titled to  the  custody.  And  the  burden  on  this 
issue  is  on  the  claimant  State  v.  Robinson, 
49  Me.  285.  It  might  show  that  it  was  the 
owner,  or  that  it  was  a  carrier,  still  responsi- 
ble for  the  liquors  to  the  shipper  or  consignee, 
or  it  might  show  any  other  facts  whidi  would 
entitle  it  to  the  custody.  But  it  must  show 
them.  No  matter  who  else  might  be  wronged 
by  an  invalid  seizure,  the  wrongs  of  others 
cannot  be  redressed  at  the  suit  of  the  claim- 
ant if  it  has  no  right  to  custody,  on  its  owa 
account.  The  injured  party  must  seek  his 
own  redress. 

The  claimant  has  not  sustained  the  burden 
of  showing  its  right.  The  claimant's  relatioa 
to  the  liquor  does  not  clearly  appear.  It 
does  appear  that  it  came  to  the  defendant's 
shed  in  Bangor,  by  way  of  the  Maine  Central 
Railroad  from  Bucksport  and  one  of  the 
state's  witnesses  testified  that  be  knew  it 
came  from  the  claimant's  boat  whidi  we  pre- 
sume was  at  Bucksport.  And  we  may  as- 
sume that  the  carriage  from  Bucksport  to 
Bangor  was  part  of  a  through  transportation 
from  some  place  in  or  out  of  the  state  to 
Bucksport  by  water,  and  thence  to  Bangor 
by  rail,  all  controlled  by  the  claimant    Now, 
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doubtless,  there  are  cases  where  the  situation 
of  the  liquor  when  seized  may  afford  some 
legitimate  inference  as  to  whether  a  carrier 
still  has  it  in  transit,  and,  whether  for  that 
or  other  reasons,  it  is  legally  entitled  to  the 
custody,  if  the  seizure  is  not  sustainable. 

But  we  tliink  no  inference  either  way  is 
warranted  by  the  evidence  In  this  case.  The 
liquors  Involved  in  this  case  were  a  part  of  a 
large  lot  brought  by  the  claimant  to  its  shed 
In  Bangor  Saturday  night  Sunday  night  it 
was  found  that  they  had  l>een  unloaded,  and 
bad  been  assorted  and  piled  in  four  piles 
close  to  the  delivery  doors  of  the  shed,  and 
each  pUe  had  been  tagged  with  the  name  of 
some  man,  as  If  he  were  the  owner,  or  a 
trackman  for  the  owner.  The  pile  containing 
tbe  liquors  in  question  was  tagged  with  the 
name  of  a  truckman.  Who  unloaded  them? 
Who  piled  them  up?  Who  tagged  them? 
Had  they  been  delivered  by  the  claimant  to 
the  consignee?  Was  the  steamship  company 
still  responsible  for  them?  Or  had  they  been 
been  received  by  the  consignee,  piled  and 
tagged,  and  merely  left  where  they  were  to 
be  removed  at  his  convenience?  If  the  latter 
conjecture  is  the  true  one,  it  is  manifest  that 
tbe  steamship  company  lias  no  ground  for 
claiming  a  return  of  tbe  liquors.  It  bad  no 
special  property  in  tbe  liquors. 

The  trouble  is  that  we  have  no  means  of 
teUlng  which  of  several  conjectures  is  the 
trae  one.  The  claimant  might  have  made  It 
dear  by  evidence,  but  It  ottered  none.  Its 
right  to  custody  is  not  proved.  Hence  it  has 
no  interest  in  the  determination  of  the  ques- 
tion whether  the  seizure  was  valid.  Others 
may  have,  but  the  claimant  has  not.  And 
having  no  Interest,  it  could  not  be  aggrieved 
by  a  ruling  thereon,  and  its  exceptions  can- 
not be  maintained.  So  far  as  the  claimant 
is  concerned,  the  only  flaw  discoverable  in  the 
order  of  the  presiding  Justice  is  tliat  he  did 
not  order  Judgment  against  the  claimant  for 
costs. 

Exceptions  overruled. 


(112  Me.  143) 

MAY  T.  CITY  OP  AUBURN. 

(Supreme  Judicial  Court  of  Maine.     July  9, 
1914.) 

Municipal  Gobporations  ({  162*)— Offickbs 
—Compensation— BxTBA  Services— "Pbo- 
FEssioNAi.  Acts." 

Under  dty  ordinances  providing  that  the 
dty  solicitor  sfaould  be  an  attorney  and  coun- 
selor at  law  and  should  act  as  the  legal  adviser 
and  solicitor  of  the  city,  except  where  the  city 
council  authorized  or  required  him  to  secure 
tbe  service  of  additional  counsel,  that  no  money 
should  be  paid  from  the  city  treasury  for  legal 
advice  or  services,  except  as  expressly  authoriz- 
ed thereby,  and  that  the  city  solicitor  should  do 
all  profei^sional  acts  incident  to  the  office  or 
which  might  be  required  of  him  by  the  mayor, 
city  council,  or  either  branch  thereof,  the  city 
(olidtor  was  not  entitled  to  compensation  in  ad- 
dition to  his  stated  salary  for  preparing  a  bill 
authorizing  the  city  to  acquire  or  control  pri- 


vate cemeteries  by  purchase  or  eminent  domain 
and  presenting  the  matter  in  behalf  of  the  city 
before  a  committee  of  the  Legislature  pursuant 
to  a  vote  of  the  city  council,  since  such  services 
were  not  such  as  a  layman  would  ordinarily  be 
employed  to  perform  for  others  and  were  there- 
fore "professional  acts,"  which  the  city  solicitor 
was  required  to  perform,  especially  where  the 
vote  of  the  council  designated  him  as  city  so- 
licitor and  not  in  his  private  capacity,  and  he 
at  tbe  time  did  not  notify  the  council  that  such 
acts  were  not  within  his  official  duties. 

[Ed.  Note. — For  other  casies,  see  Municipal 
Corporations,  Cent.  Dig.  §§  357-367,  369,  372, 
374;  Dec.  Dig.  1 162.*] 

Action  by  Seth  May  against  the  City  of 
Auburn.  Judgment  for  plaintift  for  a  part 
of  the  amount  sued  for. 

Argued  before  SPEAR  and  CORNISH, 
KING,  BIRD,  HALEY,  and  HANSON,  JJ. 

8etb  May,  of  Auburn,  pro  se.  Tascus  At- 
wood,  of  Auburn,  for  defendant 


CORNISH,  J.  Tbe  plaintiff  was  city  solic- 
itor of  Auburn  for  the  municipal  year  March, 
1912,  to  March,  1913.  At  a  legal  meeting  of 
tbe  dty  council  held  on  January  6,  1913,  it 
was  voted  that  "efforts  he  made  to  secure 
either  a  general  law,  which  would  apply  to 
all  cities  and  towns,  or  a  special  act  which 
will  authorize  our  city  to  acquire  or  control 
private  cemeteries  by  purchase  or  eminent  do- 
main and  that  the  dty  solicitor  be  directed 
to  present  the  matter  to  the  Legislature." 

Pursuant  to  this  vote,  tbe  plaintiff  prepared 
a  bill  for  the  purpose  and  presented  tbe  mat- 
ter In  behalf  of  the  city  at  a  hearing  before 
the  Judiciary  committee  of  tbe  Legislature. 
For  this  service  he  seeks  to  recover  in  this 
action  the  sum  of  $35.  Tbe  defendant  raises 
no  objection  to  the  amount  of  the  cliarge  if 
legally  collectible,  but  contends  that  the  ser- 
vices rendered  were  embraced  in  his  duties 
as  city  Bolidtor,  for  which  he  received  a 
stated  salary,  and  therefore  no  separate 
charge  could  be  made  therefor.  That  is  the 
single  issue  involved.  The  other  items  in  the 
account  are  for  cash  disbursements,  and 
these  are  not  disputed.  A  fair  and  reason- 
able construction  of  the  dty  ordinances  re- 
lating to  tbe  duties  of  tbe  dty  solidtor  sus- 
tains tbe  contention  of  tbe  defendant  Chap- 
ter 10,  {  1,  provides: 

"The  city  solicitor  shall  be  an  attorney  and 
counselor  at  law  of  the  courts  of  the  state. 
He  shall  act  as  the  legal  adviser  and  solicitor 
of  the  dty,  except  In  special  cases  in  which  the 
city  council  may  authorize  or  require  him  to 
secure  the  advice  or  services  of  such  additional 
counsel  as  may  be  deemed  best." 

Section  2: 

"No  money  sball  be  paid  from  the  dty  treas- 
ury for  any  legal  advice  or  services,  except  as 
expressly  authorized  by  this  ordinance." 

Section  4,  after  reciting  several  duties  in 
detail,  concludes  with  this  general  and  com- 
prehensive clause: 

"And  do  all  professional  acta  incident  to  the 
office  or  which  may  be  required  of  him  by  the 
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mayor,  city  council  or  either  branch  thereof, 
or  any  committee  thereof,  or  any  adminiatrative 
board  or  officers  of  the  city." 

The  service  under  consideration  clearly 
fell  within  these  provisions.  The  drafting  of 
a  legislative  act  authorizing  a  dty  to  acquire 
or  control  private  cemeteries  by  purchase  or 
eminent  domain,  and  the  presentation  of  the 
matter  to  the  Legislature,  must  be  regarded 
as  coming  peculiarly  within  the  term  "pro- 
fessional acts"  such  as  the  dty  solicitor  Is 
bound  to  perform  under  the  ordinances.  The 
drafting  of  such  an  act,  embracing  as  It  does, 
the  element  of  eminent  domain.  Is  not  to  be 
expected  of  a  layman,  as  the  plaintiff  would 
seem  to  argue,  but  is  a  matter  for  the  train- 
ed lawyer ;  and  its  presentation  to  the  Legis- 
lature or  a  legislative  commltt<ie,  is  ordina- 
rily committed,  not  to  the  layman,  but  to  an 
attorney.  While  a  layman  often  presents  his 
own  matters  to  such  a  committee,  he  is  rarely 
employed  to  present  those  Of  another.  The 
services  rendered  were  plainly  professional  In 
their  nature ;  they  concerned  the  interests  of 
the  dty  and  were  required  of  him  by  the  city 
council,  as  appears  by  the  vote  before  redted. 
Those  elements  brought  the  work  Into  the  of- 
ficial sphere  of  the  dty  solldtor,  as  prescrib- 
ed by  the  ordinances,  and  therefore  the  person 
holding  that  o£Bce  was  not  entitled  to  extra 
compensation  therefor.  Calais  t.  Whidden, 
64  Me.  249,  dted  by  the  plaintiff,  cannot  be 
regarded  as  an  authority  for  bis  claim  be- 
cause the  services  rendered  were  of  a  dif- 
ferent nature,  and  the  case  falls  to  show  thn 
duties  of  the  dty  solicitor,  as  prescribed  by 
the  dty  ordibances. 

The  vote  itself,  in  the  case  et  bar,  empha- 
sizes the  soundness  of  our  conclusion.  The 
party  designated  to  do  the  work  was'not  the 
plaintiff  In  bis  private  capadty,  but  fbe  dty 
solldtor.  If  the  plaintiff  did  not  care  to  per- 
form it  as  dty  solldtor,  or  thought  It  did  not 
come  within  his  official  duties,  he  might  have 
notified  the  dty  coundl  of  the  fact  at  the 
time.  Instead  he  accepted  the  task  and  car- 
ried it  out,  without  any  objection,  so  far  as  the 
evidence  discloses.  Both  parties  at  that  time 
apparently  contemplated  that  the  duty  was 
an  official  one. 

The  ordinance  expressly  prohibits  the  ex- 
penditure of  money  for  extra  legal  services, 
unless  specially  provided  for  by  the  dty  coun- 
dl, by  whom  such  legal  assistance  might  be 
authorized  or  required  in  certain  cases.  If  It 
were  deemed  best.  No  such  authorization 
was  had  nor  legal  assistance  comtemplated 
in  this  case.  The  law  officer  of  the  dty  was 
requested  to  perform  certain  professional  acts, 
end  he  and  he  alone  was  to  perform  them. 
The  services  so  performed  came  within  the 
line  of  his  official  duties,  and  no  extra  charge 
is  allowable  therefor.  As  the  balance  of  the 
account,  $20.35,  Is  conceded  to  be  due,  the 
entry  must  be: 

Judgment  for  plainttff  for  $20.35. 


(113  Ue.  146) 
WAI/DRON  ▼.  MOORB, 

(Supreme  Jndidal  Court  of  Maine.    July  IS, 
1914.) 

mobtoaoxs  (h  105,  119*)— cokstrtjctiok  iw 
Connection  with  Contekpobaneoub  Ih- 
stbuhent. 

Where  contemporaneously  with  the  execu- 
tion of  a  mortgage  to  secure  a  note  for  $2,200, 
payable  in  two  years  and  six  months,  the  par- 
ties executed  an  agreement  under  seal,  whereby 
the  mortgagor  agreed  to  support  the  mortgagee 
for  two  years  and  six  months  and  give  her  the 
exclusive  use  of  certain  rooms  in  her  house,  in 
consideration  whereof  the  mortgagee  agreed  to 
indorse  upon  the  note  $1,000  each  year  until  it 
was  fully  paid,  the  note  and  mortgage  were  con- 
nected by  direct  reference  or  necessary  implica- 
tion, ana  should  l>e  construed  as  one  paper,  and 
hence,  where  the  mortgagor  had  performed  the 
agreement,  but  the  mortgagee  had  left  the  mort- 
gagor's house  witliout  stating  any  reason,  there 
could  l>e  no  recovery  under  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |S  214.  215,  234;  Dec  Dig.  |i  105, 
119.*] 

Report  from  Supreme  Jndidal  Court,  Wal> 
do  County,  at  Law. 

Writ  of  entry  by  Alice  J.  W.  Waldron 
against  Mima  A.  Moore.  On  report  JnOg- 
ment  for  defendant 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  KINO,  BIRD,  and  PHIL- 
BROOK,  JJ. 

Dunton  ft  Morse,  of  Belfast,  for  plaintiff. 
Arthur  Ritchie,  of  Belfast,  for  defendant 

BIRD,  J.  This  Is  a  writ  of  entry  dated 
November  25,  1912,  for  the  recovery  of  a  lot 
of  land  and  buildings  In  Belfast  The  plain- 
tiff's pleadings  declare  upon  a  mortgage,  and 
at  the  second  term  after  entry  the  plaintiff 
filed  a  motion  for  conditional  Judgment  The 
case  is  here  upon  report. 

It  appears  of  record  that  plaintiff  loaned 
defendant  the  sum  of  $2,200,  wherewith  the 
latter  purxibased  the  lot  and  buildings  in 
question,  After  the  conveyance  to  the  de- 
fendant of  the  premises  by  deed  of  May  23, 
1910,  she  on  the  same  day  conveyed  them 
to  plaintiff  in  mortgage  as  security  for  the 
payment  of  a  note  for  the  same  sum  on  two 
years  and  six  months,  with  Interest  at  rate 
of  6  per  cent,  payable  semiannually.  Con- 
temporaneously and  as  part  of  the  same 
transaction,  plaintiff  and  defendant  entered 
into  an  agreement  under  seal,  whereby  the 
defendant  undertook  to  support  the  plalntiir 
for  the  term  of  two  years  and  six  months 
from  date  <being  same  day  as  the  date  of  the 
mortgage  and  note),  or  during  her  life.  If 
she  should  die  within  said  term,  to  give  her 
exduslve  use  of  certain  rooms  In  the  house 
upon  the  lot  conveyed  to  defendant,  and  to 
make  for  her  certain  other  provisions  for  the 
sum  of  $1,000  a  year,  to  be  indorsed  on  the 
note  already  mentioned.  The  plainttff  npon 
her  part  agreed,  in  consideration  of  the  un- 
dertaking of  the  defendant,  to  indorse  upon 
the  note  the  sum  of  $1,000  per  year  until  the 
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note  be  folly  paid,  or  as  long  aa  she  lives  it 
she  die  before  the  expiration  of  the  note. 

Under  the  agreement,  the  plaintiff  entered 
into  occnpatlon  of  the  rooms  allotted  her,  and 
remained  nntll  March  14, 1911,  when  she  left 
the  premises  without  stating  to  defendant 
why  she  left,  whether  or  not  she  woald 
retam,  or  anything  as  to  a  reedsalon  of  the 
contract  When  the  first  semiannual  pay- 
ment of  Interest  was  due.  It  was  Indorsed 
open  the  note  In  part  payment  of  the  sum 
due  defendant  under  the  agreement  Wheth- 
er or  not  defendant  i)erformed  the  part  of  the 
agreement  by  her  to  be  performed  was  dis- 
puted. The  evidence  Is  conflicting,  but  we 
tblnk  defendant  shows  a  substantial  compli- 
ance with  Its  terms  while  plaintiff  remained, 
and  that  defendant  was  thereafter  ready  and 
willing  to  continue  In  Its  performance. 

Can  the  defendant  avail  herself  of  the 
terms  of  the  written  agreement  of  the  parties 
In  this  action?  Two  contemporaneous  writ- 
ings between  the  same  parties,  upon  the  same 
snbject-matter,  may  be  read  and  construed 
as  one  paper;  and  this  rule  applies  notwith- 
standing (me  of  the  writings  Is  a  promissory 
note,  when  the  action  Is  between  the  parties 
to  It  or  their  representatlvea  American 
Gas,  etc.,  Co.  v.  Wood,  90  Me.  516,  620,  38 
AtL  548,  43  !<.  R.  A.  449,  and  cases  dted. 
Here,  as  In  the  case  dted,  the  agreement  and 
note  are  of  the  same  date,  and  the  former 
expressly  refers  to  the  note.  They  are  "con- 
nected by  direct  reference  or  necessary  Impli- 
cation," to  nse  the  language  of  Davlln  v. 
HUl,  11  Me.  434,  438.  See,  also.  Bunt  v. 
Uvermore.  6  Pick.  (Mass.)  395. 

Judgment  may  be  entered  for  defendant  as 
provided  In  R.  S.  c.  92,  {  11.  Bumbam  ▼. 
Dorr,  72  Me.  198,  202. 

(77  N.  H.  tW  '  '  ' 

T7RRELL  v.  BOSTON  &  M.  R.  B. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

June  2,  1914.) 

1.  Bailkoads  a  338*)— Obossino  Acoidsnts 
— Becovebt  Notwithbtandino  Contbibt;- 

TOBT  NEGLIGENCB. 

Where  railroad  employ^,  after  a  person 
was  in  a  dangerous  situation  at  a  farm  cross- 
ing, could  have  given  warnings  which  they  fail- 
ed to  give,  and  sne  might  have  escaped  in  safety 
had  they  been  given,  her  negligence  in  driving 
upon  the  track  when  and  as  she  did  was  inuna- 
teriaL 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  U  109^1099;  Dec.  Dig.  i  338.*] 

2.  NCOUOBHCB   (f  132*)— CONTBIBUTOBT  NBO- 

UGENCE— Evidence. 

Evidence  that  a  person  killed  by  a  train 
at  a  farm  crossing  was  in  the  habit  oi  listening 
for  trains  at  such  crossing  was  admissible, 
where  the  only  eyewitness  to  the  acddent  who 
was  near  was  occupied  in  closing  a  gate,  with 
bis  back  towards  her,  during  the  latter  part  of 
her  approach  to  the  crossing. 

(Ed.  Note.— For  other  cases,  see  NeKligence, 
Cent  Dig.  U  257-266 ;   Dec.  Dig.  i  132.*] 

Transferred  from  Superior  Court,  Grafton 
Ck>nnty;   Tonng,  Judge. 


Action  by  Charles  O.  Tyrrell,  administrator, 
against  the  Boston  ft  Maine  Railroad. 

Case,  for  negligently  causing  the  death  of 
Amy  A.  Tyrrell,  the  plaintiff's  Intestate,  at  a 
fiirm  crossing.  Verdict  for  the  plaintiff. 
Transferred  from  the  superior  court  on  the 
defendant's  exceptions  to  the  denial  of  mo- 
tions for  a  nonsuit  and  the  direction  of  a 
verdict  In  Its  6ivor,  and  to  the  admission  of 
evidence  that  it  was  Mrs.  Tyrrell's  habit  to 
listen  for  trains  at  the  crossing  where  she 
was  Injured. 

The  plaintiff's  evidence  tended  to  prove 
that  Mrs.  Tyrrell  was  driving  a  quiet  horse 
attached  to  a  long-bodied  farm  wagon.  The 
horse  was  walking.  When  Mrs.  Tyrrell 
reached  the  gate  at  the  crossing  she  slopped 
the  horse  and  waited  nntll  a  man  who  was 
following  the  wagon  opened  the  gate.  tShe 
then  drove  upon  the  track  and  was  struck 
by  a  locomotive  running  backward.  The 
rear  end  of  the  wagon  was  between  the  rails. 
The  natural  obstructions  were  such  that  she 
could  not  look  up  the  track  in  the  direction 
from  which  the  locomotive  came  until  she 
was  within  seven  or  ^ght  feet  of  the  near- 
est ralL  The  engineer  saw  the  horse  ap- 
proaching the  track  when  Its  head  was  from 
five  to  eight  feet  from  the  rail,  and  when 
tbelocomo  ivewas200  feet  from  the  crossing. 
Although  he  applied  the  emergency  brakes, 
he  neither  sounded  the  whistle  nor  rang  the 
bell.  The  locomotive  was  running  down- 
grade at  a  speed  of  about  25  or  30  miles  an 
hour,  and  was  not  working  steam.  If  it  had 
been  properly  equipped,  or  If  the  engineer 
had  sounded  the  whistle  as  he  approached 
the  crossing,  or  even  when  be  first  saw  the 
horse's  head,  the  accident  would  not  have 
happened.    Exceptions  overruled. 

Owen  &  Veazey  and  Charles  B.  Hlbbard, 
all  of  Laconla,  for  plaintiff.  Burleigh  & 
Adams,  of  Plymouth,  and  Stephen  S.Jewett 
of  Laconla,  for  defendant 

PEASLEE,  S.  [1]  The  defense  relied  up- 
on is  that  there  was  no  evidence  of  care  on 
the  part  of  Mrs.  Tyrrell;  but  it  appears  in 
evidence  that  even  after  she  got  In  a  danger- 
ous situation  the  defendant's  servants  could 
have  given  warnings  which  they  failed  to, 
and  that  if  these  warnings  had  been  given, 
die  might  have  escaped  In  safety.  If  the 
Jury  took  this  view  of  the  facts,  there  would 
be  no  occasion  to  consider  whether  she  was 
negligent  In  driving  upon  the  track  when  and 
as  she  did. 

[2]  Evidence  of  her  habit  of  care  Is  ob- 
jected to  upon  the  ground  that  her  conduct 
is  fully  disclosed,  and  therefore  the  evidence 
Is  Inadmissible.  The  evidence  of  what  she 
did  or  did  not  do  as  she  approached  the 
crossing  does  not  cover  all  the  time.  The 
only  eyewitness  to  the  acddent  who  was 
near  her  was  occupied  in  closing  a  gate  dur- 
ing the  latter  part  of  her  approach  to  the 
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crossing.  He  was  then  back  to  ber,  and,  as 
he  himself  testified,  she  might  hare  listened 
during  this  time.  No  other  objection  to  the 
admission  of  the  evidence  was  made,  and, 
as  the  record  shows  that  tills  one  is  not  sup- 
ported by  the  testimony  in  the  case,  the  ex- 
ception must  be  overruled.  It  Is  therefore 
unnecessary  to  consider  the  argument  ad- 
vanced by  the  plaintiff  to  the  effect  that  the 
admissibility  of  evi'Jence  of  habit  to  prove 
action  upon  a  particular  occasion  is  not  lim- 
ited to  cases  where  there  Is  not  direct  proof 
of  what  was  done. 
Exceptions  overruled. 

rOTJNG,  J.,  did  not  sit.  PLUMMER,  J., 
was  absent    The  others  concurred. 

(77  N.  H.  297)  ^^^°^ 

PROULX  v.  GOODRICH. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.    June  2,  1914.) 

1.  Masteb  and  Sebvant  (5  265*)— Master's 

LlABILlTT    rOB    INJUBT   TO    SEBVANT    —   NA- 
TURE OF  DDTY. 

The  mere  fact  of  a  servant's  injury  while 
in  the  master's  employ  does  not  establish  a 
right  of  recovery,  but  there  must  be  some 
breach  of  duty  by  the  master. 

[Ed.  Note. — For  other  case"!,  see  Master  and 
Servant,  Cent  Dig.  i§  877-008,  055 ;  Dec.  Dig. 
§  265.»] 

2.  Master  and  Servant  (J  278*)  —  Action 

FOB  INJUBT  TO  SebVANT— SUFFICIENCT  OF 

Evidence. 

In  an  action  for  an  injury  to  a  15  year 
old  boy  caused  by  being  caught  in  the  wlieels 
of  a  brid£  conveyor  at  a  brickyard,  evidence 
held  not  to  show  that  defendant  was  negligent 
in  employing  a  15  year  old  Iwy  to  do  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $!  954,  956-958,  960-969, 
971,  972,  977 ;    Dec.  Dig.  f  27a*] 

8.  Masteb  and  Servant  (|  218*)— Assump- 
tion OF  Risk— Inexperienced  or  Youth- 
ful EmplotS. 

A  boy,  though  only  15  years  old,  assumed 

the  risks  of  the  dangers  of  an  occupation  which 

he  knew  and  understood. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Cent  Dig.  §§  601-609;    Dec  Dig.  S 

218.*] 

Exceptions  from  Superior  Court  Rocking- 
ham County;    Young,  Judge. 

Action  by  Aniedee  Proulx  against  William 
S.  Goodrich.  Verdict  for  plaintiff,  and 
defendant  excepts.    Exceptions  sustained. 

William  H.  Sleeper,  of  Exeter,  for  plain- 
tiff. Eastman,  Scatnmon  &  Gardner,  of  Ex- 
eter, and  George  T.  Hughes  and  Rolwrt  Doe, 
both  of  Dover,  for  defendant. 

PARSONS,  C.  J.  [1]  The  plaintiff  was  15 
years  of  age.  There  is  no  evidence  of  in- 
capacity of  mind  or  body,  and  he  must  be 
assumed  to  have  been  of  the  average  capac- 
ity of  boys  of  that  age.  He  entered  the  de- 
fendant's employ  on  May  1st,  and  continued 
doing  the  same  work  each  day  until  injured 
on  August  81h.  The  mere  fact  of  injury  does 
not  establish  the  right  of  recovery.     Such 


ground  must  be  found.  If  It  exists,  in  some 
breach  of  duty  owed  the  plaintiff  by  the  de- 
fendant as  the  legal  cause  of  the  injury. 

The  plaintiff  tended  a  brick  conveyor. 
This  machine  consisted  of  two  endless  cables 
stretched  from  the  brick-molding  mactiine 
along  in  front  of  sheds  in  which  the  brick 
were  dried.  At  the  further  end  the  cables 
passed  over  large  wheels,  thence  returning 
to  the  power  end  and  passing  four  to  eight 
inches  above  the  level  of  a  plank  walk  in 
front  of  the  sheds.  The  green  brick  were 
placed  on  short  pieces  of  board  called  "pal- 
lets." The  pallets  being  placed  upon  the 
cables,  were  carried  along  by  the  motion  of 
the  cables  in  front  of  the  drying  sheds,  where 
workmen  called  "truckers"  removed  them 
from  the  cables  and  wheeled  the  pallets  and 
brick  into  the  drying  shed.  Another  work- 
man collected  the  empty  pallets  and  placed 
them  on  the  walk  in  front  of  the  sheds.  The 
plaintiff  was  employed  to  place  the  empty 
pallets  upon  the  lower  cables  so  that  they 
would  be  carried  back  to  the  molding  ma- 
chine. He  had  no  work  to  perform  on  the 
upper  cables,  which  passed  about  two  feet 
above  the  lower  in  the  opposite  direction. 
When  he  went  to  work  there  was  a  cover  of 
some  sort  over  the  large  wheels  at  the  end 
of  the  ropeway.  After  he  had  been  at  work 
about  six  weeks  this  cover  was  removed,  as 
It  Interfered  with  the  operation  of  the  ma- 
chine. 

The  only  account  of  the  accident  which  the 
plaintiff  was  able  to  give  is  that  he  suddenly 
found  himself  resting  upon  the  upper  cables 
and  being  borne  Into  the  wheels;  that  to 
save  bis  head  he  put  out  his  arm,  which  was 
caught  and  torn  off.  There  was  no  other 
evidence  as  to  the  cause  of  the  accident. 
There  was  no  claim  of  any  defect  in  the  rope 
by  wliich  he  was  caught  or  anything  about 
the  platform  which  caused  him  to  slip  and 
fall.  If  he  did  slip.  The  history  starts  with 
the  plaintiff  on  the  ropes  being  borne  into 
the  wheels.  There  was  evidence  that  when 
he  went  to  work  the  plaintiff  was  instructed 
to  look  out  for  the  rope.  He  testified  that  he 
knew  if  he  fell  onto  the  cable  he  would  be 
hurt,  if  he  could  not  get  off  before  the  wheels 
were  reached.  In  his  work  he  stood  18 
inches  to  2  feet  from  the  cables.  His  work 
did  not  require  him  to  touch  either  cable, 
and  had  nothing  to  do  vrith  the  upper  onesr 

[2,  3]  Upon  the  evidence,  the  only  claim  of 
fault  in  the  defendant  must  be  that  intrust- 
ing such  work  to  the  average  boy  of  15  years 
of  age  was  of  Itself  a  breach  of  duty.  It 
cannot  be  reasonably  found  upon  this  evi- 
dence that  a  man  of  average  prudence  would 
not  employ  such  a  person  to  do  this  work, 
and  that  the  plaintiff,  knowing  the  danger  of 
Injury  if  he  fell  upon  the  cables,  did  not  ap- 
preciate the  risk.  If  it  was  the  practice  In 
tills  business  to  employ  only  mature  and  skill- 
ed persons  to  do  work  of  this  character — ^if 


•Fi>r  otber  casw  M«  SMt*  topis  and.ae«U«)a  NUtl«BBiii.Pe«.  Pts<  *  *n,  JM&.  ^Vf-^o..  B»^^  *  BoR'K  In4«z»a 


Digitized  by 


Google 


N.H 


NAWN  T.  BOSTON  ft  M.  B.  R. 


181 


to  perforin  It  wltb  safety  partlcnlar  skill  or 
experience  was  required — there  was  no  evi- 
dence of  that  character  presented  to  the  Jury. 
So  far  as  the  case  goes,  the  work  was  usual- 
ly performed  by  boys,  and  the  plalntifT  hlm- 
wlf  had  done  the  work  for  14  weeks  without 
liarm.  The  plaintiff,  although  only  15  years 
of  age,  assumed  the  risk  of  the  dangers  of 
the  occupation  which  he  knew  and  under- 
stood. Cronin  v.  Company,  75  N.  H.  319,  74 
Atl.  180,  29  L.  R.  A.  (N.  S.)  111.  The  Jury 
cannot  find  material  facts  without  evidence. 
Reynolds  v.  Fiber  Co.,  73  N.  H.  126,  131,  59 
Ati.  615. 

In  the  absence  of  evidence  that  the  plain- 
tur  got  onto  the  ropes  through  some  secret 
defect  or  danger  of  which  the  defendant 
knew  and  the  plaintlfT  did  not,  or  some  evi- 
dence that  the  work  was  of  a  character  pru- 
dent men  would  not  employ  boys  to  perform, 
the  Jury  could  not  reasonably  find  the  defend- 
ant in  fault 

"The  burden  of  proof  was  upon  the  plaintiff, 
and  the  absence  of  evidence  in  relation  to  these 
matters  does  not  sustain  that  burden.  The 
mere  fact  of  injury  does  not  establish  the  de- 
fendant's fault.  If  the  absence  of  proof  ia  due 
to  mistake  or  misfortune,  justice  can  hereafter 
be  done  upon  proper  proceedings  in  the  superior 
court;  but  the  possibility  of  evidence  cannot 
snstain  a  verdict  rendered  without  evidence 
upon  an  essential  point."  Hicks  v.  Company, 
74  N.  H.  154.  157,  158,  65  Atl.  1075,  1077; 
Dame  t.  Car  Works,  71  N.  H.  407,  52  Atl.  864. 

Exceptions  sustained ;  verdict  set  aside 

lOUNG  and  PLTTMMER,  JX,  did  not  sit 
The  others  concurred. 


of  his  injury  was  offered  in  evidence  was  un- 
conscious from  the  time  of  the  injury  to  the 
time  of  making  the  declaration,  the  question  of 
fact  or  of  discretion  as  to  the  remoteness  of  the 
statement  could  not  be  reviewed  by  the  Su- 
preme Court,  though  the  trial  justice  in  admit- 
ting the  evidence  reserved  the  discretion  of  the 
court,  whether  the  evidence  warranted  the  find- 
ing that  the  declaration  was  near  enough  in 
time,  considering  the  mental  condition  of  the 
injured  party,  to  be  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  |i  8849-3851;    Dec.  Dig.  | 

4.  WOBDS  AITD  PhBABES— "JirDICtAI,  DlSCBS- 
TION." 

"Judicial  discretion"  in  its  technical  legal 
sense  is  the  name  of  the  decision  of  certain 
questions  of  fact  by  the  court 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,,  vol.  4,  pp.  3855,  3856 ;  vol.  8,  p. 
7697.] 

5.  WlTNEBSKS  (i  248*)  —  EZAMIirATION  —  Bx- 

aPONSivKNEBs  or  Answer. 

Where,  in  an  action  for  the  death  of  an 
employe  killed  while  carrying  boiler  flues  across 
railroad  tracks,  a  witness  was  asked  if  he  no- 
ticed whether  deceased  paid  any  attention  to 
the  tracks,  his  answer  that  he  noticed  that  be- 
fore he  picked  up  a  flue  he  looked  up  the  trade 
was  responsive  to  the  question. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Sg  861-863 ;  Dec.  Dig.  |  248.  •] 

6.  Masteb  and  Servant  (|  274*)— Actions 
FOB  Injubies — Evidence  —  Contbibutobt 
Neolioence. 

In  an  action  for  the  death  of  an  employ^ 
engaged  in  carrying  boiler  flues  across  railroad 
tracus,  and  struck  by  a  train  about  20  minutes 
after  he  commenced  work,  evidence  that  on  one 
or  more  occasions  prior  to  the  trip  during  which 
be  was  struck  he  looked  up  the  track  before 
picking  up  a  flue  for  the  purpose  of  carrying  it 
across  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  939-949;  Dec.  Dig.  g 
274.*] 

7.  Masteb  and  Sebvant  (gg  204,  285*)- Ac- 
tions FOB  Injubies— BtTBDEN  of  Pboof. 

Under  Laws  1911,  c.  168,  |  2,  authorizing 
a  recovery  for  personal  injuries  to  an  employi 
in  the  course  of  any  of  the  employments  spec- 
ified in  section  1,  and  providing  that  the  work- 
man shall  not  be  held  to  have  assumed  the  risk 
of  any  injury  due  to  any  cause  therein  specified, 
but  that  there  shall  be  no  liability  under  that 
section  for  any  injury  to  which  it  shall  be  made 
to  appear  by  a  preponderance  of  evidence  that 
the  negligence  of  the  plaintiff  contributed,  the 
defense  of  assumption  of  risk  is  wholly  destroy- 
ed, and  plaintiff  is  relieved  of  the  burden  of 
proving  freedom  from  fault  and  is  entitled  to 
recover  if  the  case  discloses  no  evidence  upon 
the  question  of  contributory  negligence,  or  if  the 
evidence  is  evenly  balanced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  544-546,  877-008,  955; 
Dec.  Dig.  gg  204,  265.*] 

8.  Masteb  and  Sebvant  (g  280*)— Actions 
fob  Injubies— Questions  fob  Juby. 

In  an  action  for  the  death  of  an  employ^ 
of  a  railroad  company  struck  by  a  train  whSe 
carrying  boiler  flues  across  railroad  tracks 
about  20  minutes  after  he  commenced  work,  evi- 
dence held  to  make  a  question  for  the  jury  as  to 
his  freedom  from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig,  gg  1089,  1090,  1092-1132; 

Dec.  Dig.  §  289.*] 

•For  other  cases  sMsame  topic  sad  notion  NUMBER  In  Dec.  Dig.  ft  Ajn.  Dig.  Key-No.  Series  *  Rap'r  lodexM 


(n  N.  H.  m) 

NAWN  V.  BOSTON  &  M.  R.  B, 

(Supreme  Court  of  New   Hampshire.     Merri- 
mack.   June  2,  1914.) 

L  Evidence  (g  126*)  —  Res  Gesta  —  Statb- 

ICENTS  OF  INJUBED  PERSON. 

In  an  action  for  death,  there  was  no  error 
of  law  in  admitting  a  statement  made  by  de- 
ceased as  to  the  cause  of  the  injury,  where  there 
was  evidence  that  he  was  unconscious  from  the 
time  he  was  struck  until  the  declaration  was 
made,  since  the  declaration  could  be  found  to 
have  resulted  spontaneously  from  the  injury, 
and  not  to  have  been  the  result  of  reflection  and 
consideration. 

[Ed.    Note.— For   other  cases,   see   E/vldence, 
Cent  Dig.  gg  872-376;    Dec.  Dig.  {  126.*] 

2.  Tbial  (J  138*)— Reception  of  EIvidencb— 
Sufficiency  of  Pbeliuinabt  Pboof— De- 
termination. 

Where,  in  an  action  for  death,  a  declara- 
tion by  deceased  as  to  the  cause  of  the  injury 
was  ofFered  and  there  was  evidence  that  it  was 
made  as  soon  as  he  regained  consciousness  aft- 
er the  injury,  whether  he  was  unconscious  up 
to  the  time  of  making  the  declaration  was  a 
question  of  fact,  to  be  decided  by  the  court  in 
ruling  upon  the  admissibility  of  tne  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dip.  f  322;   Dec.  Dig.  g  138.*] 

3.  Appeal  and  Ebbob  (g  970*)— Review— 
Discbetionabt  Mattebs  —  Pbeliminabt 
Proof. 

Wliere  there  was  evidence  that  an  in- 
jured  person  whose  statement  as  to  the  cause 
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Transferred  from  Superior  C!ourt,  Merri- 
mack  County;     Chamberlin,  Judge. 

Case  by  Thomas  Nawn,  administrator, 
against  the  Boston  &  Maine  Railroad,  for 
negligence  resulting  In  the  death  of  William 
Powell,  the  plaintiff's  Intestate.  Transferred 
from  the  superior  court  on  defendant's  excep- 
tions to  the  denial  of  motions  for  a  nonsuit 
and  the  direction  of  a  verdict  In  Its  favor 
and  to  the  admission  of  certain  evidence. 
Exceptions  overruled. 

Powell  was  employed  by  the  defendants. 
On  the  morning  of  his  injury  he  was  at  work 
carrying  boiler  flues  across  the  track  at  the 
defendants'  storehouse  In  Concord,  and  was 
struck  by  a  derrick  car  which  backed  down 
upon  him.  The  plaintiff  offered  [a  evidence 
a  declaration  by  Powell  with  re^?ect  to  the 
cause  of  his  Injury.  There  was  evidence 
that  he  was  unconscious  from  the  time  he 
was  struck  until  the  declaration  was  made. 
The  court  admitted  the  declaration  subject 
to  the  defendants'  exception,  and  reserved 
the  discretion  of  the  court  whether  the  evi- 
dence warranted  the  finding  that  the  declara- 
tion was  near  enough  in  point  of  time,  con- 
sidering the  mental  condition  of  Powell,  to 
be  properly  admitted.  Subject  to  the  de- 
fendants' exception,  a  witness  who  was  not 
present  at  the  time  of  the  accident  was  per- 
mitted to  testify  that  on  one  or  more  occa- 
sions before  the  last  Powell  looked  up  the 
track  before  picking  up  a  flue  for  the  pur- 
pose of  carrying  it  across. 

John  M.  Stark  and  Martin  &  Howe,  all  of 
Concord,  for  plaintiff.  Streeter,  Demond, 
Woodworth  ft  Sulloway,  of  Concord,  for 
defendants. 

PARSONS,  0.  J.  [1]  L  There  was  no  er- 
ror of  law  in  the  conclusion  of  the  trial 
court  that  under  the  circumstances  the  dec- 
laration offered  was  so  connected  with  the 
fact  of  injury  as  to  be  admissible.  Dorr 
V.  Railway,  76  N.  H.  16A,  80  AU.  336;  Rob- 
inson V.  Stahl,  74  N.  H.  310,  67  Atl.  577. 

"When  a  person  receives  a  sudden  injury, 
it  is  natural  for  bim,  if  in  the  possession  of  his 
faculties,  to  state  at  once  bow  it  ha)>pened. 
•  •  •  This  view  of  the  common  experience  of 
mankind  shows  that,  if  the  declaration  has  that 
character,  it  possesses  an  important  element  of 
reliability  and  significance  which  is  foreign  to 
narrative  remarks  made  so  long  after  the  event 
as  to  derive  directly  no  probative  force  from 
it."  Murray  v.  Railroad,  72  N.  H.  32,  37,  38, 
64  Atl.  289,  292  (61  L.  R.  A.  495,  101  Am.  St. 
Rep.  660). 

Whether  the  declarations  offered  are  spon- 
taneous, the  result  of  the  transaction,  or 
are  made  after  an  opportunity  for  reflection 
— ^whether  their  weight  as  evidence  Is  found 
in  the  circumstances  under  which  they  were 
made,  or  in  the  credibility  of  the  declarant — 
are  considerations  which  govern  the  admis- 
sibility of  evidence  of  this  character.  Mur- 
ray T.  Railroad,  supra,  and  cases  dted,  72 
N.  H.  37,  64  Atl.  289,  61  L.  R.  A.  495,  101  Am. 
St  Rep.  660;  3  Wig.  Er.,  ||  1747.  1748.    It, 


as  the  evidence  tended  to  show  the  declara- 
tion was  made  with  the  declarant's  first  con- 
sciousness after  the  accident,  it  could  be 
found  to  result  spontaneously  from  the  in- 
Jury,  and  to  be  a  part  of  what  took  place  so 
far  as  the  declarant  was  concerned,  and  not 
to  have  been  the  result  of  reflection  and  con- 
sideration by  him.  So  made  the  declaration 
was  admissible. 

[2, 3]  Whether  the  declarant  was  or  was 
not  unconscious,  as  the  evidence  tended  to 
prove,  is  a  question  of  fact  to  be  decided 
by  the  court  in  ruling  upon  the  admissibility 
of  the  evidence. 

"When  the  determination  of  the  competency 
of  a  proposed  piece  of  evidence  involves  a 
preliminary  decision  of  any  questions  of  fact 
by  the  presiding  judge,  his  decision  in  such 
matters  of  fact  is  final,  and  not  subject  to  ex- 
ception." Harlburt  v.  Bellows,  60  N.  H.  105, 
115,  116. 

In  this  case,  decided  In  1870,  comment  is 
made  upon  the  fact  that  the  presiding  Judge 
reserved  no  question  of  fact,  or  of  discretion 
for  the  consideration  of  the  law  court.  In 
the  present  case,  the  Justice  of  the  superior 
court  presiding  at  the  trial  reserved  "the 
discretion  of  the  court  whether  the  evidence 
warranted  the  finding  that  the  declaration 
was  near  enough  in  time,  considering  the 
mental  condition  of  the  deceased,  to  be  prop- 
erly admitted."  If  this  reservation  was  in- 
tended merely  to  present  the  question  wheth- 
er the  unconsciousness  of  the  declarant  from 
the  time  of  the  accident  to  the  time  of  the 
declaration  was  a  fact  competent  for  con- 
sideration upon  the  question  of  remoteness, 
and  whether  upon  the  evidence  it  could  be 
found  tbe  declaration  was  not  too  remote, 
the  reservation  presents  questions  of  law 
which  have  been  considered. 

[4]  "Judicial  discretion,  in  its  technical  leg;al 
sense,  is  the  name  of  the  decision  of  certain 
questions  of  fact  by  the  court."  Darling  v. 
Westmoreland,  62  N.  H.  401,  408,  13  Am.  Kep. 
55;  Bundy  v.  Hyde,  50  N.  H.  116,  120;  Jaques 
v.  Chandler,  73  N.  H.  376,  62  Atl.  713. 

In  Glover  v.  Baker,  76  N.  H.  261,  81  AU. 
1081,  It  was  held  that  the  Justices  of  the 
superior  court  might  reserve  and  transfer  to 
this  court  for  determination  questions  of  law 
arising  before  them,  without  prior  decision 
in  that  court  The  question  now  appears  to 
be  presented  whether  they  may  send  to  this 
court  for  revision  their  conclusions  upon 
matters  of  fact  which  are  questions  of  law 
only  because  passed  upon  by  the  court  and 
not  by  the  Jury. 

In  the  case  (Bundy  t.  Hyde,  dted  above) 
In  wliich  tbe  definition  of  "discretion"  was 
formulated,  it  was  said: 

"It  is  quite  proper  at  any  time,  and  certain- 
ly expedient,  in  a  case  of  considerable  doabt 
and  difficulty,  for  the  presiding  justice  to  re- 
serve the  question  of  discretion  for  the  revi- 
sion of  the  whole  court." 

Since  that  time  very  many  cases  have  been 
decided  in  which  it  has  been  held  that  mat- 
ters arising  in  the  conduct  of  the  trial  term, 
in  which  tbe  question  is  what  ought  to  b» 
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lone,  wbat  does  Justice  require  In  tbe  par- 
ticalar  Instauce,  are  questions  of  fact  deter- 
minable at  the  trial  term,  not  open  to  .ex- 
ception. The  cases  are  very  numerous.  See 
Jaqnes  t.  Chandler,  73  M.  H.  376,  381,  62 
Atl.  713;  66  N.  H.  683;  67  N.  H.  616;  68 
N.  H.  625;  69  N.  H.  688;  70  N.  H.  660;  71 
N.  H.  638;  72  N.  H.  626;  73  N.  H.  645;  74 
N.  H.  621;  75  N.  H.  643;  76  N.  H.  632. 

In  many  cases.  In  ruling  that  no  question 
was  presented  by  an  exception  to  such 
findings,  It  has  been  remarked  that  no  ques- 
tion of  discretion  has  been  reserved.  These 
expressions  tend  to  show  an  understanding 
that  the  finding  of  fact  InTolved  In  deter- 
mining a  motion  for  a  new  trial,  limiting 
costs,  permitting  leading  questions,  excluding 
evidence  for  remoteness,  and  the  like,  might 
be  reserved  and  transferred  to  tbe  law  court, 
bnt  the  Jurisdiction  does  not  appear  to  have 
been  recently  examined  with  particular  refer- 
ence to  this  class  of  questions.  In  Kent  v. 
Hutchins,  50  N.  H.  92,  94,  decided  in  July, 
1870,  It  is  said: 

"In  matters  of  discretion,  no  exception  lies 
to  the  ruling  ae  matter  of  right.  But  in  this 
case  the  court  reserved  the  question  as  to  the 
proper  exercise  of  the  discretion,  and  our  opinion 
IS  that  the  discretion  was  properly  and  wisely 
exercised." 

In  Panl  v.  Reed,  52  N.  H.  136, 138,  decided 
In  June,  1872,  the  question  was  when  the  title 
passed  upon  a  sale  of  chattels.  The  court 
say: 

"This  is  a  question  of  fact,  but  It  is  submitted 
to  the  court  for  decision.  Ordinarily  it  should 
be  passed  upon  at  tbe  trial  te^m;  but  where 
the  question  is  a  mixed  one  of  law  and  fact, 
u  it  is  here,  it  may  not  be  irregular,  if  the 
judge  thinks  it  best,  to  reserve  the  entire  ques- 
tion for  the  whole  court" 

The  court  then  proceeds  to  dispose  of  the 
case  upon  the  assumption  that  questions 
both  of  law  and  fact  are  reserved.  If,  as 
Cbis  case  tends  to  show,  it  was  understood, 
as  tbe  court  was  organized  in  1872,  that 
the  court  at  tbe  law  terms  had  jurisdiction 
of  qaestions  of  fact  which  might  be  pending 
at  the  trial  terms,  that  view  was  entirely 
abandoned  under  tbe  later  acts,  which  de- 
clared tbe  Jurisdiction  to  be  "of  questions 
of  law  arising  at  a  trial  term,  reserved  or 
assigned  for  decision."    P.  8.,  c.  204,  t  3. 

In  Mctcalf  v.  Weed,  66  N.  H.  176,  19  Atl. 
1091,  the  qnestlon  was  whether  a  search 
warrant  sufficiently  described  tbe  place  to 
be  searched.  It  was  said  that  a  descrip- 
tion which  Identifies  with  reasonable  certain- 
ty the  place  or  places  to  be  searched  was 
legally  sufildent.  All  tbe  facts  were  found, 
and  it  was  plainly  the  Intent  of  tbe  reserva- 
tion to  transfer  to  tbe  law  term  tbe  deter- 
mination of  the  sufficiency  of  the  descrip- 
tion. But  it  was  said  to  be  a  question  of 
&ct  whether  the  description  in  the  warrant 
designated  the  place  to  be  searched  with 
reasonable  certainty. 

"A  question  of  fact  is  not  ordinarily  deter- 
mined at  the  law   term,    however,   strong  or 


conclusive  upon  one  side  or  the  other  the  evl- ' 
dence  recited  in  the  case  may  seem  to  be,  and 
though  all  the  evidence  relating  to  it  is  report- 
ed. Jones  V.  Aqueduct,  62  N.  H.  488.  There 
tbe  reserved  case  contained  an  express  finding 
(omitted  as  immaterial  in  the  reported  case) 
that  'herein  are  stated  all  the  facts  and  cir- 
cumstances claimed  by  either  party  to  have 
any  bearing  upon  tbe  question  whether  the  use 
made  by  the  defendants  of  their  land  and  of 
the  water  is  or  not  a  reasonable  use.'  " 

Either  because  of  a  change  in  the  statute 
or  in  Judicial  interpretation,  it  is  clear  It 
was  not  understood  in  1901  that  the  court  at 
the  law  term  had  the  Jurisdiction  to  deter- 
mine questions  of  fact,  which  was  exercised 
in  Paul  V.  Reed,  supra.  It  is  to  be  remember- 
ed that  prior  to  1901  the  individual  Judges 
who  held  the  trial  terms  sat  together  as  the 
law  court.  While  trial  terms  might  generally 
be  held  by  a  single  Justice  (P.  S.,  c.  207,  f  1), 
there  was  no  limitation  to  that  number.  In 
capital  cases  two  were  required  (P.  S.,  c. 
254,  I  2),  while  in  cases  of  great  importance 
more,  or  all  of  tbe  court,  sat  together  as 
trial  Judges.  Attorney  General  t.  Taggart, 
a 'Case  in  which  all  the  Judges  sat,  reported 
66  N.  H.  362,  29  Atl.  1027,  25  L.  R.  A.  613, 
was  considered  to  be  in  tbe  trial  term  for 
Hillsborough  county.  Bingham  v.  Jewett,  66 
N.  H.  382,  29  Atl.  694,  and  Eastman  r. 
Jewett,  66  N.  H.  623,  29  Atl.  695,  were  pro- 
ceedings in  the  trial  term.  The  present  Su- 
preme Court  has  the  Jurisdiction  of  all  mat- 
ters and  things  of  which  the  court  existing 
when  tbe  statute  was  passed  had  at  the  law 
term.  Laws  1901,  c.  78,  |  2;  Glover  v.  Ba- 
ker, 76  N.  H.  261,  269,  81  AtL  1081.  Wheth- 
er aU  the  Judges  sitting  together  who  indi- 
vidually held  the  trial  terms  called  their  as- 
sembly a  law  or  a  trial  term  might  seem 
mere  verbiage ;  but  the  fact  that  the  distinc- 
tion was  made  Is  decisive  of  the  Jurisdiction 
of  the  present  court  over  questions  of  fact 
in  the  trial  term.  Accordingly,  following 
Metcalf  V.  Weed,  supra,  this  court  has  refus- 
ed to  pass  upon  questions  of  fact,  even  when 
apparently  referred  to  It  by  the  superior 
court  Ledouz  v.  Nashua,  75  N.  H.  481,  76 
Atl.  249;  Crowley  v.  Crowley,  72  N.  H.  241, 
243,  66  Atl.  190. 

Although  in  1870,  In  Bundy  ▼.  Hyde,  the 
court  recognized  the  propriety  of  the  reserva- 
tion of  questions  of  discretion  in  difficult 
cases,  in  1877,  immediately  after  the  reorgan- 
ization of  the  court  in  1876,  it  was  said  in 
Fuller  T.  BaUey,  58  N.  H.  71,  72: 

"The  question  whether  a  verdict  is  against 
the  evidence  Is  one  which  the  court  at  the  trial . 
term  would  not  ordinarily  reserve,  and  which 
the  court  at  the  law  term  would  generally  re- 
fuse to  consider  if  it  were  reserved." 

The  distinction  between  law  and  fact  In 
the  decisions  of  the  court  was  not  so  clearly 
observed  In  tbe  early  Judicial  history  of  tbe 
state,  when  all  tbe  questions  of  law  and 
fttct  were  blended  together  upon  tbe  docket 
and  beard  by  the  same  Judges  Glover  v. 
Baker,  76  N.  H.  261,  263,  81  Atl.  1081,  1086. 
Since  that  time  tbe  tendency  of  statutory 
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'Change  and  Jadldal  decision  has  been  to 
mark  with  greater  clearness  the  dividing 
line. 

"The  fundamental  purpose  of  the  act  of  1901 
was  to  disassociate  the  judges  of  law  from 
the  judges  of  fact."  Glover  v.  Baker,  76  N.  H. 
261,  270,  81  Atl.  1081. 

The  judicial  system  as  now  established  re- 
quires that  questions  of  fact  arising  in  the 
course  of  trials  in  the  superior  court  shall 
be  there  decided,  and  the  jurisdiction  of  the 
Supreme  Court  Is  thereby  limited  to  the 
question  of  law,  whether  there  was  evidence 
upon  which  the  decision  could  reasonably 
be  made  as  it  was.  Jaques  v.  Chandler,  73 
N.  H.  376,  382,  62  Atl.  713.  As  there  was 
evidence  upon  which  the  declaration  object- 
ed to  could  be  found  not  too  remote  to  aid 
In  the  decision  of  the  question  on  trial,  the 
record  presents  no  other  question  as  to  tUs 
evidence  within  the  control  of  this  court. 

[S,  t]  2.  The  deceased  was  employed  to 
carry  boiler  flues  from  piles  upon  the  west 
side  of  a  track  in  the  railroad  yard,  across 
the  track  to  a  shop  on  the  east  side.  He 
went  to  work  at  seven  In  the  morning,  and 
about  20  minutes  later  was  injured  by  a  der- 
rick car  backed  down  the  track,  which  struck 
him  just  as  he  stepped  upon  the  track  to 
carry  a  flue  across.  A  witness,  who  observ- 
ed him  at  work,  being  asked,  "Did  you  no- 
tice whether  he  paid  any  attention  to  the 
tracks?"  answered,  "I  noticed  that  before  he 
picked  up  a  flue  he  looked  up  the  track," 
whereupon  the  defendants  excepted.  The 
inquiry  was  competent,  and  the  answer  re- 
sponsive. The  question  called  for  a  part  of 
the  history  of  the  transaction  leading  up  to 
the  accident,  and  tended  to  throw  light  on 
the  question  whether  the  deceased  was  act- 
ing without  any  regard  to  the  dangers  of 
his  work  place.  Whether  the  answer  tended 
to  prove  that  just  before  he  started  on  the 
fatal  trip  across  the  track  he  looked  up, 
and  whether.  If  he  did,  such  act  was  evi- 
dence of  care,  are  questions  not  raised  by 
the  general  exception  to  the  answer.  No 
rule  of  law  limits  the  evidence  of  the  morn- 
ing's events  to  the  fraction  of  a  minute  while 
Powell  was  walking  from  the  flue  pile  to 
the  track  upon  his  last  trip.  So  much  of 
what  took  place  as  the  presiding  Judge  found 
not  too  remote  to  aid  the  jury  was  compe- 
tent 

3.  The  defendants'  motions  for  a  nonsuit 
and  a  verdict  are  based  upon  the  claim  that 
Powell's  fault  was  part  of  the  cause  of  his 
injury. 

[7, 8]  It  Is  conceded  that  under  the  recent 
decision  In  Boody  v.  Company,  77  N.  H.  208, 
90  Atl.  859,  the  deceased's  employment  at 
the  time  of  the  Injury  was  one  of  those  de- 
scribed in  section  1,  chapter  163,  Laws  1911. 
The  defendants  as  employers  not  having  ac- 
cepted the  provisions  of  the  act  as  provided 
in  section  3,  the  rule  of  liability  In  this  case 
Is  prescribed  by  section  2,  which  provides: 


"The  workman  shall  not  be  held  to  have  asr 
sumed  the  risk  of  any  injury  due  to  any  cause 
specified  in  this  section;  but  there  shall  be  no 
hability  under  this  section  for  any  iujury  to 
which  it  shall  be  made  to  appear  by  a  pi-epon- 
derance  of  evidence  that  the  negligence  of  the 
plaintiff  contributed." 

By  these  provisions  the  defense  of  assump- 
tion of  risk  la  wholly  destroyed,  and  the 
plaintiff  Is  relieved  of  the  burden  of  proving 
the  deceased's  freedom  from  fault  as  a  cause 
of  the  injury.  If  the  case  discloses  no  evi- 
dence upon  the  question,  or  the  evidence  is 
evenly  balanced,  the  plaintiff  may  recover. 
It  Is  only  when  the  evidence  balances  In 
the  defendant's  favor  that  the  defense  of 
the  contributory  negligence  of  the  Injured 
employe  may  prevail.  As  the  jury  Is  the 
only  tribunal  authorized  to  weigh  evidence, 
to  determine  upon  which  side  the  preponder- 
ance lies,  the  cases  would  seem  to  be  few 
In  which  the  Judgment  of  that  tribunal  must 
not  be  Invoked.  If  the  plaintiff's  evidence 
does  not  conclusively  show  the  Injured  par- 
ty's want  of  care,  and  evidence  on  that  Is- 
sue Is  presented  by  the  defendant,  It  would 
ordinarily  be  for  the  Jury  to  believe  or  dis- 
believe the  defendant's  witnesses.  Lally  v. 
Insurance  Co.,  75  N.  H.  188,  190,  72  Atl.  208; 
PUlsbury  v.  Plllsbury,  20  N.  H,  90,  97.  To 
Justify  a  nonsuit  it  must  conclusively  ap- 
pear that  the  evidence  leads  to  but  one 
conclusion.  Perham  v.  Lane,  76  N.  H.  580, 
83  Atl.  805;  State  v.  Leary,  75  N.  H.  459, 
462,  76  Att.  192,  44  L.  R.  A.  (N.  S.)  457; 
State  V.  Harrington,  69  N.  H.  498,  46  Atl. 
404.  In  other  words,  concretely  applying 
the  principle,  can  a  reasoning  mind  fall 
to  reach  the  conclusion  that  Powell  Jfvas 
In  fault?  This  was  his  flrst  employment; 
the  accident  occurred  within  20  minutes  aft- 
er he  went  to  work.  If  he  had  looked  to 
the  north  immediately  before  he  stepped  up- 
on the  track,  he  probably  would  have  escap- 
ed injury.  Was  his  failure  to  look  both 
ways  at  the  moment  of  his  entry  upon  the 
track  so  plainly  careless,  in  view  of  his 
knowledge  of  the  situation,  that  he  must  be 
held  In  fault?  That  he  looked  to  the  north 
before  picking  up  a  flue  is  evidence  of  his 
understanding  of  the  extent  of  the  danger, 
from  that  direction.  Whether  the  profane 
warning  the  defendants'  witness  testified  was 
given  him  to  be  careful  of  that  switcher,  'It 
Is  running  back  and  forth  all  the  time,"  was 
In  fact  given  was  for  the  Jury  to  say.  They 
might  not  believe  such  a  witness;  or,  if 
they  did,  they  might  think  from  the  way 
Powell  was  doing  his  work  that  he  did  not 
understand  the  switcher  would  be  run  at 
such  a  speed  over  his  work  place,  that  look- 
ing in  that  direction  before  he  picked  up  a 
flue  was  not  sufficient  precaution.  There  was 
conflict  as  to  the  speed  at  which  the  der- 
rick car  train  was  run.  On  one  view  of  the 
evidence.  It  may  not  have  been  In  sight  when 
Powell  started  to  take  up  the  flue.  That 
running  a  train  In  such  a  way  over  a  track 
where  other  employes  were  set  at  work  la- 
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erldence  of  negligence  Is  not  contested.  Rea- 
sonable men  might  conclude  tbat  with  Pow- 
ell's inexperience  in  railroad  work  he  was 
not  careless  because  he  failed  to  anticipate 
and  guard  himself  against  such  recklessness 
in  operation.  As  it  might  be  found  the  train 
was  not  in  sight  Just  before  Powell  took  up 
the  fine  for  his  last  trip,  the  fact  that  he 
was  struck  docs  not  conclusively  prove  that 
he  did  not  then  look.  If,  as  the  defendants 
contend,  the  evidence  that  he  looked  on  two 
or  three  previops  trips  before  picking  up  a 
fine  is  not  legally  competent  to  prove  that  he 
did  look  on  the  last  trip,  its  incompetency 
might  leave  the  case  without  evidence  on 
the  point,  but  would  not  establish  "a  pre- 
ponderance of  evidence"  that  be  did  not 
look. 
Exceptions  overruled. 

PLUMMER,  J.,  was  absent.     The  others 
concurred. 


(B  Conn.  285) 

KENURE  V.  BRAINERD  &  ARM- 
STRONG CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
June- 10,  1914.) 

L  Parknt  and  Child  (§  5*)— Sbevicks  and 

E.\BNiN08  or  Child. 

The  time  and  services  of  a  minor  during 
minority  belong  to  its  father,  nnleas  it  baa  been 
emancipated. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  if  70-73,  76,  76 ;  Dec.  Dig. 
|6.*] 

2.  Pabknt  and  Child  (i  16*)— Sebvioxs  and 

Eabminos— Emancipation. 

A  father,  by  emancipating  bis  minor  child, 
eoold  permit  her  to  appropriate  her  time  and 
(enlces  to  herself,  or  might  waive  bis  right  to 
payment  for  such  services  or  to  damages  ^r  be- 
ing deprived  of  them. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  ff  165-175 ;  Dec.  Dig.  |  16.»] 

8.  Estoppel  (J  68*)— Equitable  Estoppel- 
Inconsistent  Position — Actions  fob  In- 
jttbies  to  Child. 

A  father,  who,  as  next  friend  of  his  minor 
child,  sues  and  recovers  in  her  name  damages 
to  which  the  child,  unless  emancipated,  is  not 
entitled,  thereby  estops  himself  from  thereafter, 
in  an  action  in  his  own  name,  recovering  for  the 
ame  damages. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §§  165-169;   Dec.  Dig.  i  68.*] 

4.  Estoppel  ({  68*)— Equitable  Estoppel- 
Inconsistent  Position — Actions  fob  In- 
JTTBixs  TO  Child. 

Though,  in  an  action  by  a  father,  as  next 
friend  of  his  minor  child,  for  damages  to  such 
child,  a  recovery  of  damages  for  her  permanent 
injuries  and  pain  and  suffering  would  be  no 
bar  to  a  recovery  by  the  father  for  loss  of  her 
Bervicefl,  yet  it  wonid  be  inequitable  to  permit 
him  to  treat  these  in  one  action  as  belonging 
to  ber  and  afterwards  in  another  action  as  be- 
longing to  him. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  (§  165-169;   Dec.  Dig.  §  68.»] 

5.  Appeal  and  Ebrob  ({  1067*)— Habulksb 
Ebbob— Instructions. 

In  an  action  by  a  father,  as  next  friend  of 
bis  minor  child,  any  error  in  refusing  to  charge 
that  plaintiff  could  not  recover  for  ner  loss  of 


time  or  impairment  of  earning  capacity  was 
harmless,  as  the  father  would  be  thereafter  es- 
topped from  bringing  an  action  therefor  in  his 
own  name. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4229 ;    Dec.  Dig.  f  1067.*] 

e.  Damages  (§  208*)— Tbial  (S  139*)— Ques- 
tions OF  Pact— weight  of  Bvidence. 
In  a  personal  injury  action,  the  weight  of 

the  evidence  and  also  the  amount  of  damages 

was  for  the  jury  in  the  trial  court. 
[Ed.    Note.— For   other   cases,   see   Danuwes, 

Cent.  Dig.  II  54,  64,  68,  132,  144,  145,  205,  220, 

533.  534;    Dec.  Dig.  S  208;*   Trial,  Cent.  Dig. 

11  332,  333,  838-341,  365;  Dec.  Dig.  }  139.*] 

Appeal  from  Superior  Court,  New  London 
County;   Milton  A.  Shumway,  Judge. 

Action  by  Margaret  Kenure  against  the 
Bralnerd  &  Armstrong  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Michael  Kenealy,  of  Stamford,  and  Charles 
V.  James,  of  Norwich,  for  appellant.  Hadlai 
A.  Hull,  Charles  Hadlai  Hull,  and  Frank  L. 
McOnlre,  all  of  New  London,  for  appellee.  ' 

THAYER,  J.  The  plaintiff  is  a  minor  and 
sues  hy  her  father,  as  next  friend.  The 
complaint  alleges  serious  and  permanent 
physical  Injuries  caused  by  the  defendant's 
negligence,  resulting  In  great  pain  and  suffer- 
ing to  her,  in  incapacitating  her  to  pur- 
sue a  course  of  study  in  stenography  which 
she  had  been  theretofore  pursuing,  and  in 
causing  her  to  expend  a  large  sum  of  money 
in  being  cured.  The  finding  shows  that  evi- 
dence was  introduced  in  support  of  these 
clai^ls,  and  also  to  prove  that  her  earning 
capacity  had,  from  the  time  of  her  Injury, 
been  seriously  impaired  and  decreased,  and 
that,  for  a  period  of  about  one  year  im- 
mediately following  her  Injury,  she  was  un- 
able to  work.  It  also  states  that  there  was 
no  evidence  showing,  or  tending  to  show, 
that  she  had  at  any  time  been  emancipated 
by  ber  parents  or  either  of  them,  or  that  she 
was  entitled  to  her  own  earnings. 

The  charge  of  the  court  is  criticised  be- 
cause it  failed  to  Inform  the  Jury  that  the 
plaintiff  was  not  entitled  to  recover  for  her 
loss  of  time  and  services  during  her  minor- 
ity, because  it  failed  to  Inform  them  that  she 
was  not  entitled  to  recover  for  loss  or  im- 
pairment of  earning  capacity  during  her 
minority  or  for  any  pecuniary  damage  caused 
by  her  injilrles  during  her  minority,  and  be- 
cause of  the  statement  in  the  charge  that 
"no  claim  is  made  before  you  that  in  this  ac- 
tion she  is  entitled  to  recover  anything  for 
her  loss  of  time  up  to  the  present" 

[1-6]  It  Is  true,  as  claimed  by  the  defend- 
ant, that  the  plaintiff's  time  and  services 
during  her  minority  belonged  to  her  father, 
unless  she  had  been  emancipated  by  him. 
But  the  father,  by  emancipating  her,  could 
permit  her  to  appropriate  her  time  and  serv- 
ices to  herself,  or  might  waive  his  right  to 
payment  for  such  services  or  to  damages  for 


*For  otbtt  easM  see  tame  topic  and  section  NUUBER  In  Dec.  Dig.  *  Am.  Dls.  Key-No.  Serlos  &  Hep'r  XudexM 
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being  deprived  of  fhem  by  the  defendant's 
negligence.  It  does  not  appear  that  he  bad 
In  fact  emancipated  her  prior  to  her  Injuries 
complained  of.  But  he  brings  this  action 
as  next  friend  of  the  plaintiff.  Among  the 
damages  sought  to  be  recovered  are  loss  of 
earning  capacity  and  Inability  to  work  for  a 
year  following  her  injnry  and  moneys  ex- 
pended in  being  cored.  The  right  to  recover 
for  these,  the  plaintiff  being  a  minor,  was  In 
the  father,  and  not  In  her.  Unless  she  had 
been  emancipated,  he  was  liable  for  the  ex- 
penses of  her  cure  and  was  entitled  to  the 
damages  If  her  Injuries  incapacitated  her  for 
work  and  lessened  her  earning  capacity.  His 
claiming  in  her  action.  In  her  behalf,  a  judg- 
ment for  loss  resulting  from  her  inability  to 
work  and  her  lessened  earning  capacity  and 
for  expenses  of  being  cured  estopped  him 
from  hereafter  claiming  that  he  was  entitled 
to  them.  Where  a  parent  thus,  as  next 
friend  of  his  minor  child,  sues  and  recovers 
in  her  name  damages  to  which  the  child,  un- 
less emancipated,  is  not  entitled,  and  the 
parent  is  entitled,  he  estops  himself  from 
thereafter,  In  an  action  in  his  own  name, 
recovering  for  the  same  damages.  He  thus 
treats  the  child  as  emancipated-,  at  least  so 
far  as  the  recovery  for  such  injuries  are  con- 
cerned, and  cannot  thereafter  be  permitted 
to  claim  that  he,  and  not  the  child,  was  en- 
titled to  recover  for  such  items.  1  Joyce  on 
Damages,  |  301;  Sedgwick  on  Damages  (9th 
Ed.)  I  486b;  Baker  v.  Flint  &  Pere  Mar- 
quette R.  R.  Co..  91  Mich.  298,  306,  61  N.  W. 
897,  16  L.  R.  A.  164,  80  Am.  St.  Rep.  471; 
Louisville  Ry.  Co.  v.  Esselman,  93  S.  W.  60, 
29  Ky.  Law  Rep.  333.  The  brief  in  this  case 
instituted  by  the  father,  as  next  friend  of 
the  plaintiff,  recognizes  and  claims  this  to  be 
the  law.  While  a  recovery  by  the  plaintiff 
of  damages  for  her  permanent  Injuries  and 
pain  and  suffering  would  be  no  bar  to  a  re- 
covery by  him  for  loss  of  her  services  in  a 
snit  brought  in  her  name  by  her  father  (Wil- 
ton y.  Middlesex  Railroad,  125  Mass.  130, 
133),  it  would  be  inequitable  to  permit  him 
to  treat  these  in  one  action  as  belonging  to 
her  and  afterwards  in  another  action  as  be- 
longing to  him.  If,  then,  as  claimed  by  the 
defendant,  the  plaintiff  has  recovered  dam- 
ages for  these  items  which.  If  there  was  no 
emancipation,  belonged  to  the  father,  the  lat- 
ter cannot  hereafter  recover  for  them  in  an  ac- 
tion in  his  own  name,  and  the  defendant  was 
not  harmed  by  the  court's  failure  to  charge 
that  the  father,  and  not  the  plaintiff,  was  en- 
titled to  recover  for  them.  The  court  was  not 
requested  to  charge  upon  this  point,  and,  from 
the  facts  appearing  in  the  finding,  we  cannot 
say  that  it  erred  in  neglecting  to  charge  con- 
cerning the  question. 

The  appellant's  objection  to  the  court's 
remark  that  no  claim  had  been  made  that 
the  plaintiff  was  entitled  to  recover  for  loss 
of  time  "up  to  the  present"  is  that  the  last 
three  words  impliedly  limited  her  disability 


to  recover  to  that  portfon  of  the  period  of 
her  minority  which  preceded  the  trial  and  left 
the  Jury  to  give  her  damages  for  the  portion 
subsequent  to  the  trial.  However  that  may 
be,  as  there  can  be  no  future  recovery  for 
the  same  items  by  the  father  In  his  own 
name,  the  defendant  is  in  no  condition  to 
complain  of  the  charge.  It  probably  lelleves 
it  from  the  costs  of  another  action. 

[6]  The  assignment  of  error  based  upon 
the  court's  refusal  to  set  aside  the  verdict 
has  not  been  pursued  In  th^  brief  or  argu- 
ment We  think  there  was  evidence  to  sup- 
port the  verdict,  and  its  weight  was  a  ques- 
tion for  the  jury,  as  was  also  the  amount  of 
damages  to  which  the  plaintiff  was  entitled. 

There  is  no  error.  The  other  Judges  am- 
cur. 

(88  Conn.  2S6> 
NATLOR  T.  HAYILAND. 

(Supreme  Court  of  Elrron  of  Connectlcnt. 
June  10,  1014.) 

1.  MUNIOIPAI.  COBFOBATIONS  (|  706*)— HlOH- 

WATs— Injuries— Neolioincb. 

A  motorUt  going  in  the  direction  oppoBita 
to  a  street  car,  but  on  the  game  aide  of  the 
street,  who  drives  his  machine  at  the  rate  of 
more  than  eight  miles  an  hour  within  less  than 
three  feet  of  the  car  after  it  has  stopped  to  al- 
low passengets  to  alight,  is  guilty  of  Dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1616-1517;  Dec. 
Dig.  S  706.*] 

2.  MtTNICIPAI.  OOEPOBATIONS   ({  706*)— HIGH- 
WAYS—INJURIES— NEGLIGENCE. 

A  passenger  on  a  street  car,  thoagh  know- 
ing that  the  other  side  of  the  street  was  block- 
ed and  that  all  traffic  had  to  come  on  the  single 
side,  was  not  guilty  of  negligence  as  a  matter  of 
law  because,  oefore  alighting  from  the  street 
car,  he  did  not  look  ahead  and  discover  a  neg- 
ligently driven  automobile  which,  before  he  had 
time  to  take  a  step,  struck  him  while  he  waa 
within  three  feet  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  16l8;  Dec  Dig.  i 
706.*] 

Appeal  from  Superior  Court,  Fairfield 
County;   William  L.  Bennett,  Judge. 

Action  by  Edward  J.  Naylor,  as  adminis- 
trator, against  Winthrop  A.  Haviland.  Frooa 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Action  to  recover  damages  for  personal  In- 
juries inflicted  on  the  plaintiff's  decedent 
during  his  lifetime  by  the  negligent  driving 
of  the  defendant's  automobile,  brought  to  and 
tried  before  the  superior  court  for  Fairfield 
county.  Judgment  for  the  plaintUC  De- 
fendant appeals.    No  error. 

Edward  W.  Broder,  of  Hartford,  and  San- 
ford  Stoddard,  of  Bridgeport,  for  appellant 
Carl  Foster,  of  Bridgeport,  for  appellee. 

BEACH,  J.  [1]  The  plain tifTs  decedent 
was  getting  off  a  trolley  car  at  the  intersec- 
tion of  Colorado  avenue  and  State  street. 
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wblcb  la  a  customary  stopping  place  for  trol- 
ley cars  In  tbe  dty  of  Bridgeport,  when  he 
was  struck  by  the  defendant's  antomoblle 
coming  from  the  opposite  direction  to  that  in 
which  the  trolley  car  had  been  moving.  The 
defendant's  automobile  was  traveling  In  an 
easterly  direction  on  tbe  north  or  left-hand 
side  of  the  highway,  because  the  south  side 
of  State  street  for  some  distance  at  and  near 
the  place  of  the  accident  was  Impassable  for 
traffic  on  account  of  paving  operations.  The 
defendant  In  approaching  the  trolley  car  saw 
that  It  was  about  to  stop  to  let  off  or  take 
on  passengers,  and  slackened  his  speed  some- 
what, but  drove  past  the  trolley  car  at  a 
speed  In  excess  of  eight  miles  an  hour,  and 
so  near  as  to  leave  a  space  of  not  more  thati 
three  feet  between  the  trolley  car  and  the 
automobll&  These  facts  clearly  establish 
tbe  defendant's  negligence,  and  the  sole  claim 
on  the  part  of  the  defendant  is  that  on  the 
facts  found  the  trial  court  erred  in  not  hold- 
ing the  plaintiff's  decedent  guUty  of  contrlb- 
atory  negligence. 

[2]  The  facts  chiefly  relied  on  In  supi)ort 
of  the  claim  of  contributory  negligence  are 
that  the  plalntifTs  decedent  was  a  resident 
of  Bridgeport  and  knew  that  the  south  side 
of  State  street  was  obstructed,  and  that  all 
traffic  in  both  directions  must  pass  between 
the  car  from  which  he  was  alighting  and 
the  sidewalk;  that  the  accident  happened 
about  10:30  p.  UL,  and  the  defendant's  auto- 
mobile being  equipped  with  powerful  bead- 
Ugbts  could  be  seen  about  200  feet  away ;  and 
that  the  plalntHTs  decedent  did  not  look  to 
the  west  at  any  time  before  he  was  struck. 
The  whole  point  of  the  appeal  Is  that  he 
was  necessarily  guilty  of  contributory  negli- 
gence in  not  doing  so.  The  defendant  relies 
upon  the  rule  of  conduct  that  one  who  is 
about  to  attempt  a  dangerous  crossing  must 
make  reasonable  use  of  his  senses,  and  claims 
that  such  a  person  Is  necessarily  negligent 
If  he  omits  to  tnm  his  head  and  look  in  a 
direction  from  which  the  danger  may  be  ex- 
pected. It  Is  admitted  that  under  ordinary 
conditions  of  traffic  the  plaintiff's  decedent 
would  have  had  occasion  to  expect  danger 
only  from  the  east;  bnt  it  is  claimed,  and 
lightly  so,  that  the  special  finding  of  his 
knowledge  as  to  the  condition  of  State  street 
would  require  him  to  look  in  both  directions, 
if  the  rule  relied  on  weie  applicable  at  all. 
The  rule,  however,  Is  predicated  on  the 
hyiwthesls  that  the  party  against  whom  it 
Is  applied  has  moved  from  a  place  of  com- 
parative safety  into  a  place  of  danger  with- 
out exercising  an  obvious  precaution  which 
be  had  a  fair  opportunity  to  use.  It  does  not 
apply  as  a  rule  of  law  to  the  situation  pre- 
■anted  by  tbe  finding  of  tbe  trial  court  la 


this  case,  which  shows  that  the  plaintiff's 
decedent  reached  the  ground  just  as  the 
car  came  to  a  stop,  and  that  he  was  struck 
by  the  defendant's  automobile  within  the  in- 
stant after  he  stood  on  the  ground  and  took 
one  step  forward,  and  while  within  three 
feet  of  the  trolley  car.  This  condition  of 
facts  is  very  different  from  the  case  of  one 
who,  standing  in  a  place  of  safety  on  the 
sidewalk,  attempts  to  cross  a  street  without 
looking.  In  Wolfe  v.  Ives,  83  Conn.  174,  76 
AtL  626,  19  Ann.  Cas.  752,  the  plaintiff  got 
off  tbe  trolley  car  and  crossed  nearly  to  the 
opposite  sidewalk  when  he  was  run  down 
by  an  antomoblle  which  was  attempting  to 
give  the  car  a  wide  berth.  In  Eauffman  v. 
Nelson,  225  Pa.  174,  73  AtL  1105,  the  facts 
on  which  the  case  turned  are  not  very  def- 
initely stated  In  the  opinion;  bnt  it  is  said 
that  the  weight  of  the  evidence  tended  to 
show  that  the  automobile  turned  in  towards 
the  car  to  pass  behind  the  plaintiff  who  had 
gotten  off  the  car  and  started  for  the  side- 
walk without  looking,  and  that  the  plaintiff 
then  became  confused  and  started  back  again 
and  was  struck. 

We  think  it  would  be  carrying  the  mle 
contended  for  by  the  defendant  too  far,  to 
say  that  it  was  negligent  in  point  of  law  for 
the  plaintiff's  decedent  to  get  off  the  car 
and  move  only  far  enough  to  clear  himself 
from  it  before  looking  to  the  west  It  does 
not  appear  how  much  traffic  there  was  on 
State  street  at  that  time  of  the  evening ;  and, 
unless  tbe  street  was  crowded,  a  careful  per- 
son might  properly  assume  that,  if  any  auto- 
mobile did  pass  while  he  was  getting  off  the 
car,  It  would  give  him  a  wide  enough  berth 
for  standing  room  on  the  ground  and  to  clear 
himself  from  the  car.  During  the  act  of 
alighting  from  the  car  he  might  reasonably 
look  where  he  was  stepping  and  assume  that 
the  car  itself  in  coming  to  a  stop  at  a  usual 
stopping  place  would  warn  an  approaching 
vehicle  not  to  pass  close  to  the  car.  After 
he  had  reached  the  ground  and  cleared  him- 
self from  the  car  and  was  standing  in  a 
place  which  under  ordinary  conditions  of 
traffic  might  reasonably  be  regarded  as  a 
place  of  safety,  the  rule  which  the  defendant 
contends  for  would  properly  begin  to  operate. 

Until  then,  the  question  of  whether  he  was 
gnilty  of  contributory  negligence  or  not  from 
falling  to  look  to  the  west  was  a  conclusion 
of  fact  to  be  drawn  from  all  the  evidence  in 
the  case,  and  not  an  Inference  of  law  from 
the  mere  fact  of  not  looking.  We  cannot 
say  from  the  findings  that  the  trial  court 
erred  in  holding  that  the  plaintiff's  decedent 
was  not  guilty  of  contributory  negligence. 

There  is  no  error.  The  other  Judges  oon- 
coried. 
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CHESEBRO  T.  lOCKWOOD  et  al. 

(Snpreme  Coart  of  Elrrors  of  Connecticati 

June  10,  1914.) 

1.  PSinCIPAK  AND  AOENT  (|  123*)— Etidknox 
or   AOENCY— SUFFICIENCT. 

In  an  action  against  an  adjoining  owner 
to  recover  half  the  cost  of  a  division  wall,  evi- 
dence held  to  sustain  a  finding  that  defendant's 
son  was  not  her  agent  in  the  care  and  manage- 
ment of  her  real  estate. 

[Ed.  Note.— For  other  cases,  see  Principal 
and   Agent,  Cent.  Dig.  H  420-429;  Dec.  Dig. 

2.  PbinoipaIi  and  AoEirr  (|  123*)— Etidxncb 
or  Agbnct— AoiassiBiUTT. 

The  existence  of  an  agency  for  one  pnrpoae 
does  not  tend  to  establish  its  existence  for  an 
entirely  different  purpose,  neither  does  the  fact 
of  a  special  agency  tend  to  prove  a  general 
agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  if  420-429 ;  Dec.  Dig.  S  123.*] 
8.  contbactb  (|  28*)— actiok  —  blvidenck — 

Sufficiency— Existence  of  Contbact. 
In  an  action  against  an  adjoining  owner 
for  half  the  cost  of  a  division  wall  constructed 
by  plaintiff,  evidence  held  to  sustain  a  finding 
that  there  was  no  express  promise  on  defend- 
ant's part  to  pay  for  the  wall. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  133-140,  1755,  1782-1784,  1785%, 
1820,  Iffil ;   Dec.  Dig.  {  28.*] 

4.  CONTBACTB   (|  27*)— IlCFLIKO  PBOiaSB— Dl- 

TiBiON  Fence. 

No  implied  promise  to  pay  for  half  a  di- 
vision wall  would  be  implied  against  one  who 
had  no  interest  in  the  property  oenefited. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  121-132 ;    Dec  Oig.  t  27.*] 

6.  Contracts  (§  27*)— Impued  Pbokisb— Di- 
vision Pence. 

Where  plaintiff  inquired  of  an  adjoining 
owner  if  he  had  any  objections  to  him  raising 
the  division  wall  and  if  the  workmen  could  en- 
ter his  property  to  do  the  work,  etc.,  the  law 
would  imply  no  promise  on  defendant  s  part  to 
pay  one-half  the  cost  thereof. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i§  121-132;   Dec  Dig.  |  27.*] 

6.  AirPKAL  and  Ebrob  (i  1056*)— HAxmxas 
Ebbob— Evidence. 

Where  the  issue  was  whether  defendant's 
son  was  her  agent  for  a  certain  purpose,  error 
in  excluding  evidence  which,  if  admitted,  would 
not  have  established  agency  for  such  purpose, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4187-4193,  4207;  Dec.  Dig. 
|105i.*] 

7.  Appbai.  aitd  Ebbob  (S  10S7*)— Habkuess 

EbbOB— BVIDBNCE. 

Error  in  excluding  evidence  of  a  fact  which 
was  otherwise  fully  testified  to,  and  nnques- 
tioned,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4194-^99,  4205;  Dec 
Dig.  i  1057.*J 

Appeal  from  Town  Court  of  Norwalk; 
Frank  L.  Wilder,  Judge. 

Action  by  Samuel  Z.  Cbesebro  against 
Frederick  A.  Lockwood  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Afflrmed. 

Tbe  plaintiff  in  tbls  actloii  agidnst  mother 
and  son  seeks  to  recover  one-balf  the  cost 


of  tbe  constmctton  of  a  dVlslon  wall.  Tbe 
complaint  Is  in  two  couLts.  Eacb  alleges 
that  tbe  plaintiff  and  tbe  defendant  Carrie  A. 
Lock  wood  were  the  owners  resi-L^dvely  of 
adjoining  properties,  and  that  tbe  division 
fence  between  them,  about  800  feet  in  length, 
was  Insufficient  The  first  count  relies  upon 
an  express  promise  made  to  one  Keeney,  the 
plalntifTs  agent ;  the  second  upon  an  Implied 
promise.  The  third  paragraph  of  the  first 
count  recites  the  express  promise  relied  upon 
and  the  circumstances  attending  It  as  fol- 
lows: 

"On  said  day  tbe  plaintiff,  through  bis  agent, 
Mr.  Keeney,  called  upon  the  defendants  in  rela- 
tion to  tbe  construction  of  a  new  fence  along 
the  said  portion  of  ^X)  feet,  and  to  find  oat 
which  part  of  the  same  should  be  constructed  by 
tbe  plaintiff  and  which  part  by  the  defendants, 
and  for  the  purpose  or  arranging  to  build  a 
new  fence  along  said  boundary  line,  and  was 
informed  by  the  defendants  that  they  did  not 
know  which  portion  of  the  same  should  be  con- 
structed b^  tnem  or  which  by  the  plaintiff,  but 
if  the  plaintiff  would  fix  the  fence  up  they 
would  adjust  the  cost  of  the  same  later." 

The  plaintiff's  evidence  showed  that  the 
land  between  which  and  the  plaintiff's  the 
wall  in  question  extends  was  owned  for  about 
one-third  of  the  distance  by  the  undivided 
estate  of  F.  St  John  Lockwood,  deceased, 
and  in  charge  of  tbe  defendant  F.  A.  Lock- 
wood,  and  for  the  remaining  two-thirds  by 
the  defendant  Carrie  A.  Lockwood.  Carrie  A. 
Lockwood  is  the  widow  of  F.  St.  John  Lock- 
wood,  and  F.  A.  Lockwood  one  of  bis  three 
surviving  children.  The  only  evidence  admits 
ted  or  offered  tending  to  show  any  sort  of 
agency  on  the  part  of  F.  A.  Lockwood  for 
his  mother  was  confined  to  his  having  filed 
tax  lists  with  the  assessors  for  her,  made 
deposits  in  the  bank  for  her,  left  her  bank 
book  to  be  balanced,  and  upon  occasions  dur- 
ing her  absence  from  town  drew  checks  upon 
her  account  under  a  power  of  attorn^  au- 
thorizing him  to  do  so. 

The  plaintiff's  testimony  was  also  to  the 
following  effect:  In  May,  1912,  the  plaintlir 
purchased  his  present  property,  then  in  a 
dilapidated  condition,  and  thereupon  made 
extensive  improvements  upon  it  including 
filling  and  grading.  This  work  was  under 
the  direction  of  Keeney  as  the  plalntUTa 
agent  As  a  part  of  the  work,  the  plaintilt 
desired  to  replace  a  portion  of  the  existing 
wall  between  his  property  and  the  adjacent 
Lockwood  properties,  which  was  an  ordinary 
single  stone  wall  broken  down  in  places  and 
insufiicient  as  a  division  wall,  with  a  new 
and  better  one,  and  repair  the  remaining  por- 
tion. Keeney  thereupon  sought  an  interview 
with  the  defendant  F.  A.  Lockwood,  whereat, 
no  third  person  being  within  bearing,  there 
occurred,  as  he  testified,  wbat  the  third  para- 
graph of  the  first  count  correctly  and  com- 
pletely recites.  There  was  no  oUier  conver- 
sation or  communication  between  them  upon 
the  subject  Keeney  forthwith  caused  tbe 
old  wall  to  be  removed  along  the  land  of  the 
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St  John  Z/ockwood  estate  and  for  substan- 
ttally  one-half  the  length  of  the  Carrie  A. 
Lockwood  land,  and  replaced  it  with  a  new 
double  stone  wall  and  repaired  the  rest  of 
tbe  wall. 

F.  A.  Lockwood  was  fuUy  aware  of  this 
work  as  it  progressed. 

There  was  no  evidence  of  any  communica- 
tion between  any  person  and  Carrie  A.  Lode- 
wood  with  respect  to  the  wall,  or  of  any 
knowledge  on  her  part  of  its  reconstruction 
or  repair. 

Upon  the  conclusion  of  the  plaintifTs  tes- 
timony a  Judgment  of  nonsuit  was  entered  in 
favor  of  Carrie  A.  Lockwood,  and  the  case 
proceeded  against  F.  A.  Lockwood.  He  flat- 
ly contradicted  Keeney's  version  of  the  inter- 
view with  him  and  denied  that  he  made  any 
promise  to  share  in  the  payment  for  a  new 
or  reconstructed  wall.  He  testified  that  the 
new  fill  and  grading  of  the  plaintiff's  proper- 
ty necessitated  the  construction  of  a  new 
and  different  wall  to  serve  as  a  bank  wall, 
tbat  Keeney's  conversation  with  him  con- 
sisted of  the  former's  inquiry  if  there  was 
any  objection  to  the  plaintiff  raising  the  wall, 
indicating  particularly  the  portion  where  it 
was  necessary  to  do  so  by  reason  of  the  depth 
of  the  flu,  and  to  the  plaintiff's  workmen  go- 
ing upon  the  Ix>ckwood  side  to  do  the  work, 
and  of  his  response  that  he  had  no  objection 
if  the  uien  would  keep  near  the  wall  so  as 
not  to  trample  down  the  grass.  He  and 
other  witnesses  In  his  behalf  testified  that 
tile  old  wall  was  a  sufficient  fence  for  farm 
purposes. 

The  appeal  assigned  as  errors  tbe  refusal 
of  the  court  to  set  aside  the  Judgment  of  non- 
suit as  to  the  defendant  Carrie  A.  Lockwood, 
its  refusal  to  set  aside  the  verdict  in  favor 
of  F.  A.  Lockwood,  as  being  against  the  evi- 
dence, one  passage  in  the  court's  instructions 
to  the  Jnry,  and  two  rulings  upon  the  admis- 
sion of  testimony. 

Jolm  J.  Walsli,  of  Norwalk,  and  Edward  3. 
Qnlnlan,  of  Norwalk,  for  appellant  Leo 
Davis,  of  Norwalk,  for  appellees. 

PRENTICE,  C.  J.  (af  er  stating  the  facts 
as  above).  [1, 2]  The  nonsuit  was  properly 
granted.  There  was  no  evidence  upon  which 
liability  on  Mrs.  Lockwood's  part,  whether 
by  force  of  an  express  promise  or  of  acts  and 
ditmmstances  raising  an  implied  one,  could 
be  predicated  In  the  absence  of  proof  of  F. 
A.  Lockwood's  agency.  The  evidence  offered 
for  the  purpose  of  establishing  such  agency, 
Including  that  which  was  excluded  as  well 
as  tbat  admitted,  was  wholly  Insufficient  for 
that  purpose.  From  it  no  conclusion  could 
reasonably  have  been  drawn  that  the  son 
wa-s  either  the  general  agent  of  his  mother, 
or  her  special  agent  In  the  care  and  manage- 
ment of  her  real  estate  in  question.  The 
existence  of  an  agency  for  one  purpose  does 
not  tend  to  establish  the  existence  of  one  for 
another  and  entirely  different  purpose.    Nei- 


ther does  the  fact  of  a  special  agency  tend  to 
prove  a  general  agency. 

[3]  The  verdict  in  favor  of  tbe  defendant 
F.  A.  Lockwood  could  not  properly  have  tieen 
set  aside.  The  Jury  was  amply  Justified  in 
finding,  as  its  verdict  Indicates  that  it  did, 
that  be  did  not  promise  as  alleged;  and 
without  such  promise  recovery  could  not 
have  been  had  upon  the  first  count. 

[4, 5]  It  is  difficult  to  discover  how  he 
could  have  been  held  liable  under  the  second 
count  since  he  was  not  the  owner  of  any  of 
tbe  property  benefited,  and  bad  nellher  re- 
ceived or  appropriated  nor  could  receive  or 
appropriate  the  benefit  Day  v.  Caton,  119 
Mass.  613,  515,  20  Am.  Rep.  347.  Further- 
more It  is  apparent  that  the  Jury  found  that 
Lockwood's  and  not  Keeney's  version  of  the 
sole  interview  between  them  touching  the 
boundary  wall  was  the  correct  one.  That  be- 
ing so,  all  reasonable  foundation  for  an  im- 
plied promise  was  removed  from  the  case. 
Lockwood's  knowledge  of  the  construction 
of  the  wall  under  the  circumstances  detailed 
by  him  did  not  call  upon  him  to  speak,  and 
his  silence  as  the  work  progressed  was  not 
conduct  out  of  which  the  law  would  raise 
an  obligation  to  pay  for  benefits  resulting 
from  the  work.  One  may  indeed  be  required 
to  compensate  another  for  benefits  conferred 
by  the  other's  labor  and  service  either  ac- 
cepted by  or  necessarily  accruing  to  the  bene- 
ficiary when,  having  reasonable  ground  to  be- 
lieve thnt  tbe  labor  is  being  done  or  service 
performed  in  tbe  expectation  of  compensa- 
tion, be  stands  si'entiy  by  and  permits  the 
labor  or  service  to  continue.  Day  v.  Caton, 
119  Mass.  613,  615,  20  Am.  Rep.  347;  Wein- 
bouse  ▼.  Cronin,  68  Conn.  250,  255,  30  Atl. 
46.  But  this  was  not  Lockwood's  situation 
under  the  facts  as  found. 

These  considerations  lead  to  the  farther 
conclusion  that  the  plaintiff  could  not  have 
been  harmed  by  the  single  passage  in  tbe 
cour"s  instrnc  ions  complained  of  which  un- 
der tbe  circumstances  of  the  case  amo^mted 
to  no  more  than  that  tbe  plaintiff  could  not 
recover  unlpss  his  version  of  what  occurred 
at  the  interview  as  distinguished  from  Lock- 
wood's  radically  different  version  was  cor- 
rect Although  the  statement  'as  thus  made 
may  not  have  been  technically  accurate  as 
applied  to  all  i>ossible  conditions,  it  was  one 
sufficient  and  suitable  for  the  guidance  of 
tbe  Jury  to  a  correct  conclusion  under  the 
circumstances  presented  for  its  considera- 
tion. 

[6,  7]  Tbe  two  rulings  upon  the  admission 
of  testimony  were  harmless.  One  excluded 
from  the  Jury's  consideration  tbe  testimony 
previously  received  of  a  bank  officer  who  tes- 
tified to  tbe  facts  already  recited  concerning 
F.  A.  Lockwood's  bank  transactions  for  his 
mother.  These  facts,  with  no  other  support 
than  was  given  them,  could  not,  as  we  have 
seen,  have  helped  tbe  plaintiff  in  establishing 
an  agency  embracing  the  care  or  manage- 
ment of  bis  mother's  real  estate,  and  that 
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was  thdr  only  possible  relevancy.  The  erl- 
dence  excluded  by  tbe  second  ruling  pos- 
sessed no  Importance  save  as  tending  to  es- 
tablish the  agency  of  Keeney,  which  was  oth- 
erwise fully  testified  to,  nnquestioned  and 
assumed  by  the  court  In  Its  instructions, 
which  gave  the  plaintiff  the  full  benefit  of 
all  of  Keeney'8  acts  and  conversations. 

There  Is  no  error.    The  other  Judges  oon- 
curred. 


(88  Conn.  211) 

HABTMANN  BREWING  CO.  T. 
HARTMANN. 

In  re  HARTMANN. 

(Supreme  Coart  of  ErroTs  of  Connecticut 

June  10,  1914.) 

1.  Appeai.  and  Ebbob  (S  669*)— Detocts  its 
Recobd— Amenbment  in  Appeixats  Coubt. 

Though  the  Supreme  Court  can  order  the 
trial  court  to  certify  up  portions  of  the  tran- 
script of  the  proceedings  at  the  trial,  it  will  not 
do  so  when  no  osefnl  purpose  will  be  served 
thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  2834-2843;  Dec.  Dig.  | 
659.*] 

2.  Appeal  and  Erbob  (i  660*)— Defecxs  in 
Recobd — Evidence. 

Upon  an  application  to  the  Supreme  Court 
to  compel  the  trial  court  to  certify  portions  of 
the  transcript,  evidence  held  to  show  that  a  rul- 
ing by  the  trial  court,  "It  is  excluded,"  made 
after  objection  by  and  colloquy  with  counsel, 
applied  to  and  excluded  the  endence  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2829,  2844-2847;  Dec 
Dig.  §  660.*] 

Action  by  the  Hartmann  Brewing  Company 
against  Fritz  6.  Hartmann.  From  the  Judg- 
ment, defendant  appeals.  On  application  by 
defendant  to  the  Supreme  Court  for  an  order 
directing  the  trial  judge  to  certify  to  the  Su- 
preme Court  a  portion  of  the  transcript  of 
the  evidence.    Application  denied. 

■Spotswood  D.  Bowers,  of  Bridgeport,  for 
applicant  Robert  E.  and  Robert  G.  De  For^ 
est,  both  of  Bridgeport  opposed. 

PRENTICE,  0.  7.  The  Issuance  of  this 
order  Is  asked  In  aid  of  the  defendant's 
pending  appeal.  Tbe  trial  judge  declined  to 
find  a  fact  as  the  defendant  requested.  The 
defendant  excepted  to  this  failure,  and  asked 
that  certain  claimed  extracts  from  the  testi- 
mony be  made  a  part  of  the  record  for  a  cor- 
rection of  the  finding,  as  provided  in  section 
795  of  the  General  Statutes.  The  judge  re- 
fused to  do  so  upon  the  ground  that  the  evi- 
dence in  question  was  not  admitted,  but  ex- 
cluded. We  are  now  asked  to  direct  him  to 
certify  up  the  transcript  of  proceedings  upon 
the  trial  claimed  to  show  that  the  evidence 
was  admitted,  and  that  the  fact  which  the 
court  refused  to  find  was  thereby  established. 

[1]  The  power  to  issue  an  order  such  as  Is 
asked  for  doubtiess  resides  in  this  court  in 
the   exercise   of  its  general   appellate  and 


supervisory  jarl8di<!tloii.  McNamara  ▼.  Mc- 
Donald, 69  Conn.  484,  489,  38  AtL  54,  61 
Am.  St  Rep.  48;  Hljgh  on  Extraordinary 
Legal  Remedies,  g  27.  It  will  not,  how- 
ever, be  exercised  when  It  appears  that  no 
useful  purpose  will  be  served  thereby. 

[2]  The  application  seta  out  fully  tbe 
situation,  the  end  desired,  and  the  evidence 
and  rulings  sought  to  be  brought  into  the 
record  by  the  certification.  It  furnishes  all 
tbe  Information  necessary  to  an  intelligent 
judgment  as  to  the  purpose  which  would  be 
served,  were  the  transcript  incorporated  Into 
tbe  record  as  desired.  Tbe  situation  arises 
out  of  a  ruling  made  In  the  language  "It  is 
excluded"  at  the  conclusion  of  an  extended 
colloquy  between  court  and  counsel  concern- 
ing the  competency  as  evidence  of  matters 
occurring  after  the  commencement  of  the  ac- 
tion, which  a  witness  was  engaged  in  giving. 
He  had  proceeded  without  objection  for  a 
short  time,  when  defendant's  counsel,  dis- 
covering tbe  sequence  of  dates,  objected 
generally  to  all  such  mattters,  and  asked  for 
the  exclusion  of  all  that  class  of  testimony. 
The  court  ended  the  colloquy  which  followed 
with  the  language  recited.  It  is  now  con- 
tended by  counsel  for  the  party  in  whose 
Interest  the  objection  was  made  that  the 
pronoun  "it,"  used  to  designate  the  evidence 
excluded,  was  not  used  to  comprehend  all 
the  testimony  within  the  objection,  so  that 
the  particular  testimony  now  In  question,  al- 
though covered  by  the  objection,  was  not 
covered  by  the  rule. 

We  cannot  concur  In  this  proposition.  An 
examination  of  the  contention  of  tbe  parties, 
the  colloquy  which  the  ruling  brought  to  a 
close,  the  disclosure  made  therein  of  tbe 
court's  views,  and  tbe  character  of  the  evi- 
dence and  of  the  objections,  convinces  us  that 
the  ruling  was  intended  and  understood  to  be 
Intended  to  be  as  comprehensive  as  the  ob- 
jection, and  that  the  Intent  and  understood 
intent  of  the  court  was  to  exclude  from  the 
jury's  consideration  all  the  evidence  which 
came  within  the  objection  and  within  the 
operation  of  the  rule  the  court  manifestly 
adopted.  Upon  any  other  theory  it  would 
be  difficult  to  explain  the  objector's  apparent 
satisfaction  with  the  ruling,  evidenced  by  hla 
failure  to  press  the  matter  further.  The 
contention  now  made  by  defendant's  counsel 
at  once  convicts  the  trial  counsel  of  fallare 
to  pursue  his  advantage  and  the  court  of 
the  Inconsistency  of  in  a  single  ruling  deal- 
ing one  way  with  one  portion  of  a  clearly 
defined  class  of  testimony  and  another  way 
with  another  portion  palpably  subject  to  the 
same  rule.  It  Is  also  significant  that  a  refer- 
ence to  this  ruling  subsequenUy  made  by  the 
court  confirms  the  view  we  have  taken  of 
Its  scope. 

The  application  is  denied.  The  other 
Judges  concurred. 
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(88  Coun.  269) 

EATON  T.  BATON  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 

June  10,  1914.) 

1.  Wills  rt  704*)— Constboctioh— Jukisdic- 
TioK  OF  Court. 

The  court,  in  a  suit  to  determine  the  va- 
lidity and  construction  of  a  will,  need  only  con- 
aider  the  rights  of  the  parties  in  Interest  as  af- 
fected by  events,  as  they  have  occurred,  and 
questions  suggested  by  the  will,  which  may 
arise  in'  contingencies  which  have  not  and  may 
not  happen,  will  not  be  determined. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Kg.  {§  1680,  1681:  Dec  Dig.  S  704.»] 

2.  Wills  (|{  655,  68T^— CoNSTBucnon— Stjb- 

8TITCTI0NABT   GiFT— LIMITATIONS. 

A  will,  which  provides  for  a  disposition  of 
a  share  of  testator's  residuarv  estate  at  the 
death  of  each  of  his  two  daughters  entitled  to 
the  income  of  a  trust  fund  for  life,  whether  the 
death  of  the  daughters  occurs  before  or  after 
the  death  of  testator,  contemplates,  in  the 
event  of  the  death  of  the  daughters  before  the 
death  of  testator,  substitutionary  gifts  over, 
while,  in  so  far  as  the  will  contemplates  the 
death  of  the  dauebters  after  testator's  death, 
limitation  over  after  a  life  estate  is   created. 


[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

)ig.  fs  ii9e-i2or    —    -' - 

Dig.  11  666>  087.*] 


Dig.    fS    1190-1202,    1204,    163»>1643:     Dec. 

-    irr 


3.  Wills  (8  687*)— DniwjTioif  to  Tbustbc  to 
Pat  to  Persons  SFXcinsD. 

A  direction  in  a  will  creating  a  trust  to 
pay  to  persons  named  specified  portions  of  the 
trust  estate  after  the  death  of  a  Ufe  beneficiary 
import*  a  gift 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1638-1643;    Dec.  Dig.  |  687.*] 

4.  PlRPBTUrriES  (g  4»)— FUTUBB  ESTATBB. 

A  testamentary  gift  to  descendants  of 
children  of  testator's  danghters,  living  at  his 
death,  is  void  as  contrary  to  the  statute  against 
perpetuities. 

[Ed.  Note. — ^For  other  cases,  see  Perpetnitiei, 
Cent  Dig.  ||  4-44;  Dea  Dig.  |  4.*] 

5.  PFSPETtrrriES  (§  4*)— Futubk  Estatks. 

A  provision  in  a  will  creating  a  trust  to 
pay  the  income  to  testator's  children  for  Ufe, 
which  directs  that  the  lineal  descendants  of 
any  deceased  child  shall  take  the  part  of  the 
share  their  parent  would  have  taken  if  alive, 
is  void  as  contrary  to  the  statute  against  per- 
petnities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  Jf  4^4 ;    Dec  Dig.  I  4*] 

«.  WtLLS  ({  473*)- INVALIDITT  IK  PABT— EF- 
FECT. 

Where  testator  created  a  trust  estate  to 
pay  the  income  to  his  four  children,  two  sons 
and  two  daughters,  equally  for  life,  and  provid- 
ed that  on  the  death  of  either  of  the  daughters 
the  trustees  should  pay  to  each  of  the  chil- 
dren of  the  deceased  daughter  an  equal  portion 
of  ber  share  discharged  of  the  trust,  "tne  lin- 
eal descendants  of  any  deceased  child  to  take 
the  part  of  such  share  as  their  parent  would 
have  taken  if  alive,"  the  invalidity  of  the  gifts 
to  lineal  descendants  because  contrary  to  the 
statute  against  perpetuities  does  not  invalidate 
the  other  provisions  of  the  will  or  any  of  the 
gifts  prior  to  the  gifts  to  descendants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  992-905;    Dec  Dig.  |  473.»] 

7.  Wnxs  at  523,  687»)  —  Constbuctiow  — 
Vksted  Estates— Dbfeasible  Intebest. 
Wbere  testator  creating  a  trust  estate  di- 
rected the  trustee  to  pay  to  his  two  daughters 
for  life  the  income,  and  directed  the  tmstee  at 


the  death  of  either  to  pay  to  each  of  the  chil- 
dren of  the  deceased  daughter  an  equal  part 
of  her  share,  discharged  of  the  trust  the  gifts 
to  the  daughters  were  life  estates,  and  the  limi- 
tations over  to  the  children  were  remainders 
which  on  the  death  of  the  testator  vested  In 
point  of  right  In  the  children  who  were  then 
alive  as  a  class,  opening  to  admit  after-bom 
children,  who  on  their  birth  would  take  a  vested 
interest  all  subject  to  be  defeated  by  a  further 
provision  for  the  defeat  of  any  interest  vested 
In  children  of  a  child  of  testator  in  Uie  con- 
tingency that  all  of  the  children  should  die  be- 
fore their  parent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DiK.  §S  1115,  1638-1643;  Dec  Dig.  U  523, 
687.*] 

8.  Wills  (§  629»)  —  Estates  —  DirsASAnoK 
Conditions. 

Defeasance  conditions  tn  a  will  are  not 
favored. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1461,  1462;    Dec  Dig.  |  629.»] 

9.  Wills  «  601* )—  Constbuotion  —  Cumiia 
Down  Gift  in  Fee. 

An  express  and  positive  te8tamentai<y  gift 
in  fee  will  not  be  cut  down  by  subsequent  pro- 
visions less  express  and  positive. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1340-1350,  1608;    Dec  Dig.  |  601.»] 

10.  Bastabds  (H  102,  104*)  —  Relation  Be- 
tween Motbeb  and  Child. 

The  relation  of  parent  and  child  exists  be- 
tween a  mother  and  her  illegitimate  offspring, 
and  the  child  may  inherit  from  her  and  she 
from  him. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  J5f  261,  254,  255,  257-262;  Dec  Dig, 
IS  102,  M*] 

11.  Bastabds   (f   102*)— Inhebitanob— Stat- 
TJTE8— Meaning  op  wobds— "Childben." 

The  word  "children"  in  tiie  statute  of  dis- 
tribution embraces  a  mother's  illegitimate  as 
well  as  legitimate  children. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  SI  254,  255;   Dec  Dig.  {  102.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1115-1141;  VOL  8,  p.  7601.] 

12.  Wills  (8  497*>—Constbuction— Meaning 
OF  Wobds— "Childben." 

The  word  "children"  in  a  wtU  is  not  lim- 
ited to  legitimate  children,  but  include*  illegit- 
imate children,  in  the  absence  of  anything  to 
show  an  intent  otherwise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1080-1086;  Dec  Dig.  |  497.*] 

18.  Wills  (J  407*)— Oonstbuction— Childbbii 

— Illeoitimatb  Children. 

Where  testator  created  a  trust  to  pay  the 
income  to  his  daughters  for  life,  directing  the 
trustee  at  the  death  of  either  to  pay  to  each 
of  her  children  an  equal  portion  of  her  share 
discharged  of  the  trust,  and  knew  when  exe- 
cuting the  will  of  the  existence  of  an  illegiti- 
mate child  of  a  daughter,  the  illegitimate  child 
was  included  in  the  absence  of  anything  to 
show  that  the  word  "children"  was  limited  to 
legitimate  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  1080-1086;    Dec  Dig.  |  497.*] 

Wheeler,  J.,  dissenting. 

Case  Reserved  from  Superior  Court,  litch- 
fleld  County ;  William  S.  Case,  Jndge. 

Suit  by  Charles  A.  Eaton,  administrator 
and  trustee  of  Reuben  Eaton,  deceased, 
against  Lucy  J.  Eaton  and  others,  to  deter- 
mine tbe  validity  and  construction  of  tbe 
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will  of  the  deceased.  Cause  reserved  on 
facts  alleged  In  the  complaint  for  the  advice 
of  the  Supreme  Court  of  Errors.  Decree  ad- 
vised. 

Reuben  Eaton  died  In  18S8  leaving  a  will 
with  two  codicils  duly  probated,  and  also  a 
widow  and  the  four  children  named  in  the 
will,  who  were  his  only  heirs  at  law.  By  his 
will  he  left  the  residue  and  remainder  of  his 
estate  in  trust  to  three  trustees  of  whom  the 
plaintiff  is  the  sole  sur\'lvor.  By  the  terms 
of  the  trust  the  trustees  were  directed  to  pay 
to  the  widow  and  the  children  the  Income  of 
certain  specified  sums  during  their  natural 
life.    The  will  then  proceeded  as  follows: 

"Sixth.  Said  trustees  are  directed  to  divide 
the  rest  and  remainder  of  my  estate  including 
said  sum  of  six  thousand  dollars,  after  the 
death  ot  pay  wife  and  said  sum  of  two  thousand 
dollars,  if  my  wife  dies  before  me,  into  four 
equal  portions,  and  after  paying  themselves  a 
reasonable  sum  annually  for  the  care  of  the 
whole  trust  fund,  said  trustees  are  directed  to 
pay  annually  to  each  of  my  said  children  afore- 
said the  use  of,  and  income  from  said  each  one 
quarter  portion  of  my  said  remaining  estate, 
during  the  natural  life  of  each,  which  said  re- 
maining estate  I  give  to  said  trustees  as  afore- 
said for  such  purpose.  In  using  the  word  share 
or  shares  hereinafter  in  this  will  I  mean  the 
whole  sum  held  in  trust  by  said  trustees  for 
the  benefit  of  each  of  my  said  children  sever- 
ally. 

"Seventh.  At  and  after  the  death  of  either  of 
my  said  sons,  respectively,  whether  they  die 
before  or  after  my  decease,  said  trustees  are 
directed  to  pay  annually  to  the  widow  of  such 
deceased  son,  if  any  there  should  be  during 
her  widowhood  the  use  of,  and  the  income  from 
one-third  of  the  share  of  her  said  deceased  hus- 
band, and  said  trustees  ore  directed  to  pay,  to 
each  of  the  children  of  such  deceased  son  an 
equal  portion  of  his  said  share  including  that 
the  use  of  which  is  to  be  paid  to  such  widow 
until  her  decease  or  marriage  discharged  of  said 
trust;  the  lineal  descendants  of  any  deceased 
child  to  take  the  part  of  such  share  as  their 

garent  would  have  taken  if  alive,  and  I  here- 
y  give,  devise  and  bequeath  the  same  to, 
such  children  and  descendants  share  and  share 
alike,  to  each  and  their  heirs,  but  if  any 'such 
children  or  descendants,  at  the  death  of  such 
son,  are  under  the  age  of  twentty-one  years, 
my  said  trustees  shall  have  the  care  and  man- 
agement of  such  estate  and  the  same  shall  be 
in  trust  until  such  children  and  descendants 
arrive  respectively  at  the  age  of  twenty-one 
years,  and  this  provision  sbali  apply  to  eadi 
ot  the  shares  of  my  said  sons. 

"Eighth.  At  and  after  the  death  of  either  of 
my  said  daughters,  respectively  whether  they 
die  before  or  after  my  decease,  the  said  trus- 
tees are  directed  to  pay  to  each  of  the  chil- 
dren of  such  deceased  daughter  an  equal  por- 
tion of  her  share,  discharged  of  said  trust; 
the  lineal  descendants  of  any  deceased  child 
to  take  the  part  of  such  share  as  their  par- 
ent would  have  taken  if  alive;  and  I  hereby 
give  devise  and  bequeath  the  same  to  such 
children  and  descendants,  share  and  share  aUke 
to  each  and  their  heirs,  but  of  any  such  children 
or  descendants  at  the  death  of  such  daughter 
are  under  the  age  of  twenty-one  years,  my  said 
trustees  shall  have  the  care  and  management 
of  such  estate  and  the  same  shall  be  in  trust 
until  such  children  or  descendants  arrive  re- 
spectively at  the  age  of  twenty-one  years  and 
this  provision  shall  apply  to  each  of  the  shares 
of  my  said  daughters. 

"Ninth.  If  any  of  my  said  children  shall  die 
without  any  lineal  descendants  living  at  the 
time  of  his  or  her  death,  whether  he  or  she 
£ea  before  or  after  me,  then  his  or  her  share 


mentioned  herein  shall  go  to  his  or  her  surviv- 
ing brothers  and  sisters  in  equal  portions,  the 
lineal  descendants  of  any  deceased  brother  or 
sister  taking  the  portion  of  their  parent  but 
the  same  is  to  be  held  in  trust  by  my  said  trus- 
tees, proceeded  with  and  finally  disposed  of, 
discharged  of  said  trust  in  the  same  manner 
and  as  part  of  the  shares  given  for  the  use  of 
and  to  each  of  my  said  children. 

"Tenth.  If  all  of  my  said  children  should  die 
without  any  lineal  descendants  Uvin^  at  the 
time  of  the  death  of  each,  then  I  direct  my 
trustees  to  pay  all  my  said  estate  to  those  per- 
sons who  would  be  my  heirs  at  law  if  I  died 
without  leaving  lineal  descendants  living  at 
the  time  of  my  death,  discharged  of  said  trust 
and  in  such  case  I  hereby  give,  devise  and  be- 
queath all  my  said  estate  to  such  persons  to 
them  and  their  heirs." 

All  of  the  testator's  children  are  still  liv- 
ing  except  Ann  Jane  Stuart,  who  died  March 
2,  1913,  intestate,  and  leaving  surviving  her 
a  legitimate  daughter,  Gertrude  Stuart  Ben-  , 
son,  who  was  born  in  1S92,  and  also  a  grand- 
son, Louis  Eaton  Sterry,  bom  In  1893,  the 
illegitimate  child  of  Nora  Estelle  Eaton,  who 
was  the  illegitimate  daughter  of  said  Ann 
Jane  Stuart  Nora  was  bom  in  1877  and 
died  In  1896.  The  administrator  upon  her 
estate  is  included  among  the  parties  to  the 
action,  as  Is  also  the  administrator  npon 
the  estate  of  Ann  Jane  Stuart 

The  estate  in  the  hands  of  the  trustee  con- 
sists of  personalty  only.  Neither  of  the 
codicils  has  any  bearing  upon  the  questions 
at  Issue.  The  following  are  the  questions 
upon  which  the  superior  court  is  asked  to 
give  Its  advice: 

"(1)  Whether,  upon  the  death  of  said  Ann 
Jane  Stuart,  the  entire  share  of  said  trust  es- 
tate held  for  her  benefit  during  her  life  should 
he  paid  to  her  said  daughter  Gertrude  Stuart 
Benson. 

"(2)  Whether,  upon  the  death  of  said  Ann 
Jane  Stuart,  the  entire  share  of  said  trust  es- 
tate held  for  her  benefit  during  her  life  should 
be  paid  to  her  said  daughter  Gertrude  Stuart 
Benson  and  her  said  grandson  Louis  Eaton  Ster- 
ry, sharp  and  share  alike. 

"(3)  Whether,  upon  the  death  of  said  Ann 
Jane  Stuart,  any  of  said  share  of  said  trust 
estate  held  for  her  benefit  during  her  life  is 
intestate  estate,  and,  if  so,  what  proportion 
thereof,  and  to  whom  the  same  shotdd  now  be 
paid  and  distributed. 

"(4)  Whether  any  of  the  provisions,  and,  if 
so,  which  provisions,  of  the  said  eighth  para- 
graph of  the  residuary  clause  violate  the  stat- 
ute against  perpetuities  in  force  at  the  time 
said  will  and  codicils  were  made  and  said  Reu- 
ben Eaton  died. 

"(5)  Whether  the  provision  in  said  eighth 
paragraph  of  said  residuary  clau8e,_  viz.,  "the 
lineal  descendants  of  any  deceased  child  to  take 
the  part  of  such  share  as  their  parent  would 
have  taken  if  alive;  and  I  hereby  give,  devise 
and  bequeath  the  same  to  such  children  and  de- 
scendants share  and  share  alike  to  each  and 
their  heirs'— is  invalid  because  of  such  statute 
against  perpetuities. 

"(6)  Whether,  in  case  the  provision  quoted 
in  the  preceding  paragraph  is  invalid  because 
of  said  statute  against  perpetuities,  the  prop- 
erty whicb  would  otherwise  pass  thereby  is 
intestate  estate  or  belongs  and  passes  to  said 
Gertrude  Stuart  Benson,  daughter  of  said  Aon 
Jane  Stuart. 

"(7)  To  whom  and  in  what  proportion  the 
share  of  said  trust  estate  held  for  the  benefit 
of  said  Ann  Jane  Stuart  during  her  life  goea 
and  of  right  belongs." 
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Howard  P.  Landon,  of  Salisbury,  'or  plain- 
tut.  John  F.  Addis,  of  New  Mllford,  for  de- 
fendant Sterry.  Leonard  J.  Nlckerson,  of 
Cornwall,  for  defendant  Munn  and  another. 
Thomaa  F.  Ryan,  of  litchfleld,  for  defendant 
Eaton. 

PHBNTICB,  O.  J.  (after  stating  the  facts 
as  above).  [1]  The  questions  ui>on  whlcb  the 
superior  court  is  called  to  give  its  advice 
arise  out  of  the  provisions  of  paragraph  8 
of  the  win,  as  affected  by  the  death  after  the 
testator  of  his  daughter  Ann  Jane  Stuart 
leaving  a  daughter  bom  in  lawful  wedlock 
and  a-  grandson,  the  illegitimate  son  of  an 
lUe^timate  daughter  of  Mrs.  Stuart,  who 
died  before  her  mother.  In  view  of  the  situa- 
tion thus  created,  the  trustee  under  the  will 
desdres  to  be  Informed,  and  is  entitled  to  be 
Informed,  as  to  the  legal  rights  of  parties  in 
Interest  brought  into  active  conflict  by  events 
as  they  have  occurred.  Other  questions  sug- 
gested by  the  provisions  of  the  will,  which 
mlglit  by  possibility  arise  in  contingencies 
wblch  have  not  arisen  and  may  not  arise, 
altbongfa  perhaps  within  the  comprehensive 
language  of  the  questions  propounded,  are 
prematurely  presented  for  determination. 
Smith  T.  Jordan,  77  Conn.  470,  69  Atl.  607. 
Forthermore,  adequate  foundation  for  their 
determination  is  not  laid  in  the  facts  appear- 
ing of  record.  We  shall  conflne  our  consid- 
eration to  the  field  of  present  Interest  Indi- 
cated. 

[2]  The  paragrapt  in  question  provides  for 
a  disposition  of  a  share  of  the  testator's 
residuary  estate  "at  or  after"  the  death  of 
each  of  his  two  daughters,  whether  that 
event  should  occur  before  or  after  his  own 
death.  In  so  far  as  this  disposition  contem- 
plated the  former  contingency,  the  gifts  over 
were  sabstltutlonary;  in  so  far  as  they  con- 
templated '  the  latter,  they  created  limita- 
tions over  after  a  life  estate.  As  all  of  the 
testator's  four  children  named  in  the  will 
sorvlTed  him,  the  paragraph  in  question  has 
only  to  be  considered  in  the  latter  aspect. 

[3]  The  direction  to  the  trustees  which  the 
paragraph  contains  "to  pay  to"  sundry  per- 
sons specified  portions  of  the  trust  estate 
after  tlie  death  of  a  daughter  Imports  a  gift. 
White  v.  Smith,  87  Conn.  663,  667,  89  Atl. 
272;  Allen  v.  Almy,  87  Conn.  617,  623,  89 
Atl.  20S. 

[♦-•]  An  attempted  gift  to  "descendants" 
«f  children  of  the  testator's  daughters  living 
at  his  death  would  be  void  as  being  contrary 
to  the  statute  against  perpetuities.  Tlngler 
▼.  Chamberlain,  71  Conn.  466,  469,  42  Atl.  718. 
The  provision  by  which  it  is  directed  that 
the  lineal  descendants  of  any  deceased  child 
•bonld  take  "the  part  of  such  share  as  their 
parent  would  have  taken  if  alive,"  and  the 
words  a  Une  or  two  later  "and  descendants," 
whereby  such  descendants  are  linked  with 
children  as  donees  in  remainder,  amount  to 
predaely  that,  and  must  therefore  remain 
wlthont  operativs  effect.  The  elimlnatloa  of 
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this  provision  does  not  result  In  such  a  de- 
struction of  the  testator's  testamentary 
scheme  and  purpose  that  Its  associated  pro- 
visions may  not  stand.  The  legal  can  be 
readily  separated  from  the  illegal  without 
doing  injustice  or  defeating  the  testator's 
main  purpose,  and  his  intent  be  thus  effect- 
uated in  so  far  as  the  law  will  permit 
White  V.  Allen,  76  Conn.  186,  189,  56  Atl. 
619.  Neither  does  the  failure  of  the  gift  over 
"to  descendants"  invalidate  any  of  the  gifts 
prior  in  the  order  of  donation.  Farnam  v. 
Farnam,  83  Conn.  370,  885,  77  Atl.  70 ;  Cody 
V.  Staples,  80  Conn.  82,  85,  67  Atl.  1 ;  John- 
son V.  Webber,  65  Conn.  501,  614,  83  Atl.  506. 

[7]  The  eighth  paragraph  as  it  presents 
Itself  for  our  further  consideration,  disre- 
garding the  unimportant  trust  provision  in 
the  case  of  minors,  thus  becomes  one  in 
which  the  testator  gave  over  to  the  children 
of  each  of  his  two  daughters  respectively 
after  life  estates  to  the  latter  the  one-quarter 
share  of  the  trust  estate  of  which  such 
daughter  was  entitled  to  receive  the  Income 
during  her  life  discharged  of  the  trust;  the 
children  of  each  daughter  to  share  and  share 
alike  between  them,  and  the  property  so  be- 
stowed to  be  to  the  recipients  and  their  heirs. 
The  gifts  to  the  daughters  were  life  estates; 
the  limitations  over  to  their  children,  re- 
mainders which,  upon  the  decease  of  the  tes- 
tator, vested  in  point  of  right  in  the  child  or 
children  of  each  group  who  were  then  alive 
as  a  class,  such  class  opening  to  admit  after- 
born  children  who,  upon  their  birth,  would 
take  a  vested  Interest  Norton  ▼.  Mortensen, 
88  Conn.  28,  89  Atl.  882 ;  Bartram  v.  Powell, 
88  Conn.  86,  89  Atl.  885. 

The  estates  which  thus  vested  are  express- 
ly made  estates  of  inheritance.  Are  they, 
however,  indefeasible,  or  are  they  such  as 
would  be  defeated  by  the  happening  of  a  con- 
dition subsequent?  If  so,  the  remainder  is 
none  the  less  a  vested  one.  Gray  on  Per- 
petuities, I  109. 

[I,  •]  The  ninth  iparagraph  of  the  will  pro- 
vides for  the  defeat  of  any  interest  already 
vested  in  children  of  a  child  of  the  testator 
in  the  contingency  that  all  of  the  children  of 
such  child  of  the  testator  should  die  before 
their  parent.  Doubtless  also  the  provisions 
of  the  eighth  iparagraph  in  favor  of  descend- 
ants of  children.  If  they  had  been  valid, 
would  have  subjected  to  defeat  any  Interest 
which  had  already  become  vested  in  point  of 
right  in  any  child  of  the  testator's  daughters 
in  the  event  of  its  death  before  the  period  of 
distribution  arrived.  Johnson  v.  Webber,  66 
Conn.  601,  614,  33  AtL  606;  Mitchell  v.  Mit- 
chell, 73  Conn.  803,  308,  47  AU.  325.  That 
provision,  however,  being  void,  we  fall  to  dis- 
cover any  sufficient  reason  for  holding  the 
vested  Interest  in  a  child  of  a  daughter  of 
the  testator  a  defeasible  one  save  under  the 
conditions  described  in  the  ninth  paragraph. 
Defeasance  conditions  are  not  favored.  Sco< 
vlU  V.  McMahon,  62  Conn.  378,  388,  26  AtL 
479,  21  L.  B.  A.  68,  30  Am.  St  Bep.  SOSt. 
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Neither  Is  an  express  and  positive  gift  Id 
fee  to  be  cut  down  by  subsequent  provisloiis 
less  express  and  positive.  Fanning  v.  Main, 
77  Conn.  94,  99,  68  Ati.  472. 

[1 0]  We  are  thus  brought  by  the  illegitima- 
cy of  Nora  Estelle  Eaton  to  the  question 
whether  or  not  she,  as  an  illegitimate  child 
of  Ann  Jane  Stuart,  is  to  be  regarded  as  the 
latter's  chUd  under  the  provisions  of  the 
will,  and  as  such  entitled  to  be  admitted  in- 
to membership  of  the  class  of  Ann  Jane 
Stuart's  children. 

At  English  common  law  an  illegltitaate 
was  the  child  of  nobody.  This  proposition 
was  tenaciously  adhered  to,  and  its  logical 
corollaries  adopted  into  the  law.  Among 
these  corollaries  was  one  that  the  word 
"child"  or  "children,"  when  used  in  a  stat- 
ute, will,  or  deed  was  to  be  Interpreted  as 
including  legitimate  children  only.  Another 
corollary  was  that  out  of  the  relation  of  an 
illegitimate  to  his  mother  or  putative  father 
there  could  arise  no  right,  duty  or  obliga- 
tion. 

"A  bastard  was  the  child  of  nobody;  he  was 
not  entitled  even  to  a  aame.  It  is,  however, 
gravely  asserted  by  the  teit-writers  that  he 
might  gain  one  by  reputation.  He  did  not  take 
his  mother's  place  of  settlement,  but  woa  settled 
wherever  he  chanced  to  be  bom.  As  he  was  re- 
lated to  nobody,  he  conld  have  no  heirs  except 
of  hla  own  body,  and  so  he  left  no  descendants 
and  hia  property  escheated  and  now  by  law 
escheats  to  the  crown."  Dickinson's  Appeal 
from  Probate,  42  Conn.  491,  500,  19  Am.  Bep. 
553. 

He  could  not  Inherit  even  from  bis  mother. 
This  harsh  and  inhumane  doctrine  of  the 
English  common  law  was  taken  over  into  the 
commoil  law  of  practically  all  American 
Jurisdictions.  Its  rigors,  however,  are  such 
that  an  api)eal  has  very  generally  been  made 
to  statutes  to  mitigate  some  of  them.  These 
statutes,  being  In  derogation  of  the  common 
law,  have  been  strictly  construed  so  that  no 
greater  relaxation  of  the  strict  common-law 
rules  has  been  permitted  than  the  statutes 
plainly  authorized.  Dickinson's  Appeal,  42 
Conn.  491,  509,  19  Am.  Rep.  653. 

In  most,  if  not  all,  of  the  JnrisdlctlonB 
adopting  the  common-law  rules,  statutes  have 
been  enacted  entitling  lllegitlmateB  to  Inherit 
from  the  mother.  This  right  of  inheritance, 
however,  is  founded  entirely  upon  the  stat- 
ute, and  does  not  arise  from  a  recognition  of 
the  relation  of  parent  and  child  between  the 
mother  and  her  offspring.  The  statutes  have 
not  changed  or  undertaken  to  change  the 
general  attitude  of  the  law  upon  the  subject 
of  the  relations  of  the  parties. 

This  state  Is  unique  in  that  neither  the 
fundamental  principle  of  the  common  law 
that  an  illegitimate  was  the  child  of  nobody 
nor  any  of  its  natural  corollaries  has  ever 
been  ingrafted  upon  our  common  law.  From 
the  earUest  times  the  proposition  that  a 
bastard  Is  the  child  of  nobody  has  been  re- 
pudiated, and  our  law  has  proceeded  upon 
the  directly  opposite  principle  which  recogniz- 
ed an  illegitimate  as  the  child  of  his  mother. 


Our  numerous  cases  touching  the  various  as- 
pects of  the  question  have  consistently  held 
to  the  doctrine  stated  and  its  logical  conse- 
quences with  the  result  that  a  full  recogni- 
tion has  been  given  to  the  general  rule,  dis- 
tinctly contrary  to  that  prevailing  elsewhere, 
that  bae  relation  of  mother  and  child  whether 
legitimate  or  illegitimate  is  one  from  which 
those  rights,  obligattons,  and  status  arise 
which  ordinarily  grow  out  of  the  relation 
of  parent  and  child. 

A  review  of  our  decisions  touching  the 
question  of  both  settlement  and  inheritance, 
as  given  in  Dickinson's  Appeal,  supra,  need 
not  be  here  repeated.  The  strong  and  em- 
phatic language  which  our  court  has  repeat- 
edly used  upon  the  subject  of  a  bastard's 
status  is,  however,  worthy  of  notice. 

"The  common  law  of  England,  which  has  been 
urged  in  this  case,  is  not  to  be  mentioned  as 
an  authority  in  opposition  to  the  positive  laws 
of  our  own  state ;  and  nothing  can  be  more 
unjust  than  that  the  innocent  offspring  should 
be  punished  for  the  crimes  of  their  parents,  by 
being  deprived  of  their  right  of  inheriting  by 
the  mother,  when  there  does  not  exist  amongst 
men  a  relation  so  near  and  so  certain  as  that 
of  mother  and  child."  Brown  v.  Dye,  2  Root, 
280,  281. 

"By  the  common  law,  a  bastard  is  nullius 
Alius,  and  derives  nothing  from  his  parents; 
for  he  has  no  parents,  and  is  settled  where 
bom.  *  •  •  But  it  has  been  discovered  la 
this  state  that  a  bastard  is  the  child  of  his 
mother,  and  capable  of  inheriting  esta  >  e,  and 
deriving  a  settlement  from  her."  Woodstock  v. 
Hooker,  6  Conn.  36,  36. 

"Upon  this  subject,  our  whole  system  differs 
entirely  from  that  adopted  in  Great  Britain. 
The  fundamental  maxim  of  the  common  law, 
that  a  bastard  is  filius  ikuUius,  is  entirely  re> 
jected  here;  and  such  a  child  is  here  recog- 
nized by  law  as  a  child  of  its  mother,  with 
the  rights  and  duties  of  a  child."  New  Haven 
V.  Newtown,  12  Conn.  164,  169. 

It  is  by  reason  of  our  recognition  of  the 
relation  of  parent  and  child  between  a  moth- 
er  and   her  illegitimate  offspring  that  no 
statute  has  been  needed  In  this  state  to  ac- 
complish results  which  humanity  and  natural 
Justice  dictated,  and  which  could  be  arrivctd 
at  elsewhere  only  through  statutory  inter- 
vention.   Our  recognition  of  the  relation  of 
child  to  mother  has  rendered  legtslatlon  un- 
necessary, for  Instance,  to  entitle  an  Illegit- 
imate to  inherit  from  his  mother,  his  mother 
from   him,  brothers  and  sisters   from   eactf 
other  although  one  or  both  are  Illegitimate 
offspring  and  collateral  inheritance  to  proceed 
through  illegitimate  lines. 

The  case  of  Heath  v.  White,  6  C<hui.  228. 
is   particularly   instructive  in   this   connec- 
tion, especially  for  the  reason  assigned  in  it 
for  sustaining  the  right  of  inheritance.     "Xliti 
question  presented  was  as  to  the  right  of  an 
Illegitimate  to  share  In  the  distribution    of 
his  mother's  real  estate.    The  right  of    tbe 
illegitimate  rested  solely   upon  the  statute 
governing  the  descent  of  Intestate  estate  and 
that  provision  of  it  which  made  the  property 
descend  to  and  among  "the  children  and  sixcb 
as  legally  represent  them"  of  the  deceased 
owner.    The  question  therefore  was  wbetlxex- 
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the  Ulegltlinate  was  to  be  regarded  as  a  cblld 
of  Its  mother.  In  commenting  upon  the 
common-law  sitnation,  Chief  Justice  Hosmer 
tald  that  It  was  not  the  meaning  of  the 
word  "chUd"  or  "children"  that  at  English 
common  law  prevented  a  bastard  from  In- 
berltlng  his  mother's  estate,  but  that  persons 
of  that  descrtptioii  were  not  by  that  law 
permitted  to  succeed  to  their  parent  He 
further  said  that  undonbtedl7  in  England 
and  In  those  states  whidi  have  adopted  the 
English  rule  the  term  "child"'  In  reference' 
to  succession  by  Inheritance  must  be  un- 
derstood to  mean  a  legitimate  cblld,  but  add- 
ed that  "the  subject-matter  abridged  the 
customary  meaning  of  the  word."  He  then 
went  on  to  say  that  the  position  to  be  es- 
tablished by  the  defendant  was  therefore  not 
lelatlre  to  the  proper  meaning  of  the  word 
"children,"  "for  as  to  that  there  existed  no 
possible  controversy";  but  whether  the  Eng- 
lish law  relative  to  succession  by  illegitimates 
Is  to  be  recognized  as  the  law  of  this  state 
and  the  term  "child"  and  "children"  thereby 
limited  In  its  application  to  legitimates.  The 
conclusion  reached,  after  a  repudiation  of 
the  common-law  rule,  was  in  favor  of  adopt- 
ing the  plain  meaning  of  the  words  of  the 
statute,  and  giving  to  them  their  ordinary 
Bignlficatlon,  comprehending  the  Illegitimate 
as  well  as  the  legitimate  offspring  of  mothers. 
The  same  subject  had  an  even  fuller  con- 
sideration In  the  later  case  of  Dickinson's 
Appeal,  42  Ck>nn.  491, 10  Am.  Kep.  553,  where 
the  question  was  whether  the  legitimate 
child  of  an  Illegitimate  daughter  of  a  sister 
of  the  testatrix,  who  died  leaving  no  nearer 
blood  relative  than  a  cousin,  were  parties  In 
interest  as  heirs  at  law  of  the  testatrix. 
Ibe  general  subject  of  the  status  of  illegit- 
imates was  there  given  exhaustive  considera- 
tion, the  peculiar  attitude  of  our  law  affirmed 
and  emphasized,  and  a  conclusion  in  favor  of 
the  apptilants  reached. 

The  algnificant  feature  of  our  cases  is 
that  the  right  of  an  illegitimate  to  inherit, 
his  status  In  the  matter  of  settlement,  and 
the  obligations  which  are  recognized  as  upon 
him  as  resi>ects  his  mother,  are  derived  sole- 
ly from  a  recognition  of  the  existence  of  the 
relation  of  parent  and  child  between  the 
mother  and  her  offspring,  "agreeably,"  as 
our  first  reported  case  says,  "to  the  law  of 
nature  and  reason."  Canaan  t.  Salisbury, 
1  Root,  155,  166. 

£tl,  in  The  word  "children"  In  our  statute 
of  distributions  Is  Interpreted  to  embrace  a 
motber's  Illegitimate  as  well  as  legitimate 
children  for  the  simple  reason  that  the  law 
regards  the  former  as  well  as  the  latter  as 
her  dUldren.  In  a  word,  the  natural  corol- 
lary ot  the  English  rule  that  the  word  "child" 
or  "dilldren,"  when  used  in  a  statute,  is 
to  be  restrained  to  signify  legitimates  only, 
is  done  away  with  as  It  logically  must  be. 
That  corollary  la  the  logical  consequence  of 
the  proposition  that  the  Illegitimate  Is  the 


child  of  nobody.  When  that  proposition  la 
transposed  into  ours  that  an  illegitimate 
is  the  child  of  Its  mother,  then  all  logical 
foundation  for  the  corollary  that  the  word 
"child"  or  "children"  In  statute,  will,  or 
deed  is  to  be  interpreted  as  limited  to  legiti- 
mates disappears,  and  the  logical  corollary 
becomes  the  reverse,  so  that  presumptively 
the  word  "child"  or  "children"  in  a  will 
embraces  offspring  legitimate  and  Illegiti- 
mate. That  Is  the  principle  to  be  applied 
in  the  present  case,  so  that,  when  the  tes- 
tator made  his  limitation  over  to  the  cbll- 
dr^i  of  his  daughters,  he  will  be  held  to 
have  included  all  their  children  unless  a 
different  int«it  Is  to  be  gathered  from  the 
will  read  in  the  light  of  the  surrounding  dr- . 
cumstances. 

[13]  We  are  unable  to  discovw  in  this 
wlU  so  read  any  intent  upon  the  part  of  the 
testator  to  thus  restrict  the  natural  mean- 
ing of  the  words  be  employed.  On  the 
contrary,  he,  at  the  time  his  will  was  exe- 
cuted, presumably  had  ftill  knowledge  of  the 
existence  of  the  Illegitimate  child,  'then 
seven  years  of  age,  of  his  daughter,  and  of  its 
Illegitimacy.  His  daughter  at  that  time  had 
no  other  offspring.  The  provisions  of  his 
will  were  therefore  presumably  made  in  con- 
templation of  this  situation.  Had  be  not  In- 
tended that  the  illegitimate  child  should 
share  In  the  fruits  of  his  bounty  as  a  child 
of  bis  daughter,  it  Is  scarcely  conceivable 
that  he  would  have  been  satisfied  to  use  the 
unrestricted  language  that  he  did,  and  lan- 
guage which  in  ordinary  speech  knows  no 
distinction  between  legitimates  and  illegiti- 
mates. 

The  superior  court  is  advised  that  no  part 
of  the  trust  estate  in  the  plaintiff's  handa 
heretofore  held  by  him  for  the  benefit  of 
Ann  Jane  Stuart  during  her  life  Is  intestate 
estate  of  the  testator;  that  Louis  Eaton 
Sterry  Is  not  entitled  to  receive  from  the 
plaintiff  any  part  of  said  trust  estate  so  held ; 
and  that  Gertrude  Stuart  Benson  and  John 
F.  Addis,  as  administrator  of  the  estate  of 
Nora  Estelle  Eaton,  deceased,  are  entitled  to 
receive  the  whole  amount  of  the  trust  estate 
so  held  In  equal  shares  between  them.  No 
costs  In  this  court  will  be  taxed  In  favor  of 
any  of  the  ijwrties.  In  this  opinion  the  other 
Judges  concurred,  except  WHEELER,  J., 
who  dissented. 

WHEELER,  J.  (dissenting).  I  am  unable 
to  concur  in  that  part  of  the  opinion  which 
holds  that  the  Illegitimate  son  of  the  illegiti- 
mate daughter  of  Mrs.  Stuart  was  Intended 
by  the  testator  to  be  Included  in  the  devise 
under  the  eighth  clause  of  the  will  of  Reuben 
Eaton,  the  father  of  Mrs.  Stuart  By  the 
will  the  testator  gave  the  greater  part  of 
his  estate  to  trustees,  and,  after  directing 
them  to  pay  certain  portions  of  the  Inoame  to 
his  wife  and  children,  directed  the  trustees 
to  divide  the  income  of  the  remainder  of 
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bis  estate  into  fonr  portions  and  pay  to  eadi, 
of  bis  children  one-fourth  part  of  the  Income 
during  the  life  of  eacb.  Two  of  these  chil- 
dren were  daughters,  of  whom  Mrs.  Stuart 
was  one. 

Under  the  eighth  clause,  at  the  death  of 
either  of  his  said  daughters,  the  trustees  are 
directed: 

"To  pay  to  each  of  the  children  of  such  de- 
ceased daughter  an  equal  portion  of  her  share, 
discharged  of  said  trust ;  the  lineal  descendaota 
of  any  deceased  child  to  talce  the  part  of  such 
share  as  their  parent  would  have  taken  if  alive." 

Mrs.  Stuart  died  leaving  an  illegitimate  son 
of  her  illegitimate  daughter  and  a  legitimate 
daughter. 

The  sole  question  on  this  part  of  the  case 
is:  Did  the  testator  intend  by  the  devise  to 
the  children  of  bis  deceased  daughter  to  In- 
clude illegitimate  as  well  as  legitimate  chil- 
dren? 

The  opinion  asserts  that  in  ordinary  speech 
by  the  use  of  the  word  "cliildren"  we  mean 
illegitimate  as  well  as  legitimate  children. 
This  seems  to  me  at  variance  with  common 
usage. 

Again,  the  opinion  assumes  that  our  fail- 
are  to  accept  the  common-law  doctrine  that 
a  bastard  is  nullius  fllius  led  to  the  corol- 
lary that  the  word  "children"  in  a  will  em- 
braces Illegitimate  as  well  as  legitimate  off- 
spring unless  a  different  Intent  is  to  be  gath- 
ered from  the  will  read  in  the  light  of  sur- 
rounding circumstances.  It  assumes,  too, 
that  a  different  interpretation  follows  from 
that  prevailing  in  those  Jurisdictions  which 
by  statute  have  legislated  upon  this  subject 
These  statutes  recognize  the  illegitimate  off- 
spring as  the  child  of  his  mother  and  per- 
mit him  to  Inherit  from  and  through  her. 
They  give  by  statute  what  our  court  declar- 
ed to  be  the  law  of  this  Jurisdiction.  And, 
of  necessity,  the  same  results  should  follow 
in  each  case.  From  the  fact  that  the  law 
recognizes  the  illegitimate  as  the  child  of 
his  mother  and  permits  blm  to  inherit  by 
and  through  his  mother  to  the  position  that 
any  testator,  when  he  makes  a  devise  to  the 
children  of  a  woman,  intends  to  include  her 
illegitimate  as  well  as  her  legitimate  chil- 
dren seems  to  me  a  rather  long  jump.  This 
construction  does  not  follow  as  a  corollary 
from  our  doctrine  any  more  logically  than  it 
follows  from  the  statutes  of  other  Jurisdic- 
tions which  have  placed  their  law  upon  a 
parity  with  ours.  In  most  of  these  states 
where  by  statute  they  have  changed  the  com- 
mon law,  the  word  "children,"  when  used  in 
a  will,  deed,  or  contract,  means  legitimate 
children  unless  the  will  as  read  in  the  light 
of  the  surrounding  circumstances  shows  a 
plain  contrary  intent.  This  we  believe  to  be 
the  almost  universally  accepted  construction. 

"The  natural  and  legal  import  of  the  term 
children  is  legitimate  children."  Heater  v.  Van 
Auken  et  al.,  14  N.  J.  Kq.  150,  164. 

In  order  to  avoid  the  consequences  of  this 
opinion,  it  will  be  necessary  hereafter  for 


each  testator  to  write  the  word  legitimate, 
or  its  equivalent,  before  each  devise  to  chil- 
dren, heirs,  or  issue  of  a  woman.  We  ven- 
ture the  view  that  the  profession  of  the 
state  have  never  so  defined  and  used  these 
terms  in  maldng  such  devises.  Nor  do  we 
believe  that  the  ordinary  testator  so  intends 
when  he  makes  use  of  these  terms  in  a  devise 
to  a  woman. 

If  Mr.  Eaton  had  devised  the  life  use  of  the 
residue  of  his  estate  to  his  children  with  re- 
mainder over  to  their  children  or  issue,  and 
one  daughter  and  one  son  died  each  leaving 
an  Illegitimate  child,  as  we  understand  the 
opinion  the  illegitimate  child  of  the  deceased 
daughter  of  the  testator  would  take,  while 
the  Illegitimate  child  of  the  son  would  not. 
In  one  case  children  includes  illegitimates; 
in  the  other,  the  same  word  has  a  different 
meaning  and  excludes  the  illegitimate  from 
the  devise.  This  inconsistency  must  result, 
else  it  must  be  held  that  In  every  will  the 
word  children  embraces  Illegitimates  as  well 
as  legitimates  whether  applied  to  a  devise  to 
the  children  or  issue  of  a  mother  or  a  father. 

It  would  be  a  strange  and  prldeless  grand- 
father who  intended  to  perpetuate  In  his  will 
his  own  daughter's  misfortune  by  intending 
to  include  among  her  children  the  offspring 
of  her  frailty.  Men  and  women  as  a  rule  do 
not  expose  their  family  secrets  in  that  fash- 
Ion.  And  Reuben  Eaton,  so  far  as  the  record 
before  us  shows,  did  not  in  my  opinion  in- 
tend otherwise  than  his  fellows  would  have 
intended.  He  did  not  intend  to  provide  for 
a  line  of  lUegitimates< 

By  the  Public  Acts  of  1876,  p.  91,  c.  14,  aa 
addition  to  our  statute  of  distributions  was 
made.  This  act  was  passed  immediately  fol- 
lowing Dickinson's  Appeal,  42  Conn.  491,  19 
Am.  Rep.  553,  and  in  its  present  form  (G.  S. 
1902,  §  396)  reads  as  follows: 

"Children  born  before  marriage  whose  par- 
ents afterwards  intermarry  shali  be  deemed 
legitimate  and  inherit  equally  with  other  chil- 
dren." 

This  Clearly  expressed  the  legislative  in- 
tent, and  it  would  seem  that  the  further 
legitimation  of  illegitimates  should  be  ex- 
pressed by  legislative  enactment  rather  than 
by  Judicial  decision. 

I  am  of  the  opinion  that  the  entire  share 
of  the  testator's  estate  held  in  trust  and 
devised  to  the  children  of  Mrs.  Stuart  should 
be  paid  to  her  legitimate  child. 

(88  Conn.  288) 
EATON  ▼.  EATON  et  al. 
(Supreme  Court  of  Errors  of  Connecticnt. 
June  10,  1914.) 

1.  PEBPETurnES  (i  3*)— Rule  Aoaimst  Pee- 
PETUITIES— Operation  of  Statute. 

A  will  executed  in  1891,  which  was  con- 
firmed and  re-established  by  a  codicil  executed 
by  testator  in  1897,  who  died  in  1899,  is  not 
within  the  statute  against  perpetuities  repeal- 
ed by  Pub.  Acts  1895,  c.  249. 

[Ed.  Note. — For  other  cases,  see  Perpetuitiea, 
Cent.  Dig.  i  3;   Dec.  Dig.  §  3.*] 
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2.  Wiixa  (I  814*)  —  CoNSTBronow  —  Estates 

AcQuntED. 

Where  testator  beqaeathed  a  apecific  sum 
in  trust  to  pay  the  income  to  the  four  chil- 
dren of  a  deceased  brother  for  their  lives,  and 
directed  that  if  any  of  the  children  should  die 
leaving  issue  the  part  of  the  trust  fund  of 
vhich  the  child  was  entitled  to  the  income 
should  go  absolutely  to  such  issue,  and  ^ave  a 
half  of  his  residuary  estate  in  trust  in  the 
same  manner,  a '  child  took  only  a  life  estate, 
and  on  hia  death  leaving  Issue  surviving  the 
remainder  over  of  the  part  of  the  trust  fund 
of  which  the  child  was  entitled  to  receive  the 
income  vested  in  such  issue  absolutely. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  139»-1416;    Dec.  Dig.  |  614.*] 

8.  Wiixs  (J  498*)— CoNSTEtJCTioN— "Issue  of 

His  or  Heb  Boot." 

The  words  "issue  of  his  or  her  body,"  in 
a  will  creating  a  trust  to  pay  the  income  to  chil- 
dren for  their  lives,  and  if  any  of  the  children 
die  leaving  issue  of  hia  or  her  body  a  portion 
of  the  trust  fund  of  which  the  child  was  enti- 
tled to  the  income  should  belong  to  the  issue, 
mean  issue  in  any  degree  and  includes  lUe-nt- 
imate  issue,  in  the  absence  of  anything  to  indi- 
cate the  use  of  the  words  in  any  other  than 
their  prima  fade  signification. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  SI  1067-1089;  Dec.  Dig.  |  498.* 

For  other  deflnitions,  see  Words  and  Phras- 
es. voL  4,  p.  3794.] 

4.  WnxB  (!  704*)— ConsTBUorioif— JuMSDio- 

HON  OF  COUBT. 

The  court,  in  a  suit  to  determine  the  valid- 
ity and  construction  of  a  will,  will  not  deter- 
mine questions  unrelated  to  contingencies  which 
have  arisen  or  to  existing  conditions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.   H  1680,  1681;    Dec  Dig.  {  704.*] 

Wheeler,  J.,  dissenting. 

Case  Beserred  from  Superior  Conrt,  Utcb- 
neld  County;    William  S.  Case,  Judga 

Suit  by  Cbarles  A.  Eaton,  executor  and 
trustee  .of  tbe  will  of  Russell  Eaton,  deceas- 
ed, against  Ruth  Ann  Eaton  and  others  to 
determine  the  validity  and  construction  of 
the  will  of  the  deceased.  Cause  reserved  on 
the  fiicts  alleged  In  the  complaint  for  the  ad- 
vice of  the  Supreme  Court  of  Errors.  Qnes- 
tiona  answered. 

Russell  Eaton  died  March  23, 1899,  leaving 
a  win  of  which  the  plaintiff  is  execntor,  ex- 
ecuted November  18,  1891,  and  a  codicil 
thereto  executed  March  1,  1897,  both  duly 
probated.  In  the  codicil  the  original  will 
was  conflnned  and  established  in  all  respects 
not  affected  by  the  codldl. '  He  left  surviv- 
ing him  a  widow,  the  defendant  Rnth  Ann 
Eaton,  a  brother  Luther,  his  sole  heir  at  law, 
and  certain  nephews  and  nieces.  Luther  Ea- 
ton died  leaving  a  will  of  which  Charles  A. 
Eaton  Is  executor.  In  that  capacity  he  Is 
made  a  party.  Edward  L.  Eaton,  Bnrrltt 
Eaton,  and  Sophia  J.  Eaton,  named  In  the 
seventh  paragraph  of  the  will,  are  still  liv- 
ing. They  and  the  administrator  upon  the 
estate  of  Ann  Jane  Stuart,  who  died  March 
2,  1913,  are  included  among  the  defendants. 

Ann  Jane  Stuart  left  surviving  her  a  legit- 
imate daughter,  the  defendant  Gertrude 
Stuart  Ben.son,  who  was  born  in  1892,  and 


also  a  grandson,  the  defendant  Lonis  Elaton 
Sterry,  bom  In  1893,  and  the  Illegitimate  son 
of  Nora  Estelle  Eaton,  who  was  the  Illegiti- 
mate daughter  of  said  Ann  Jane  Stuart  bom 
in  1877  and  died  In  1896.  The  will  conUlned 
the  following  provisions : 

"(7)  I  give  and  bequeath  to  my  said  executors 
the  sum  of  four  thousand  dollars  to  be  held  by 
them  in  trust  for  the  following  purposes,  viz.,  to 
hold,  invest  and  reinvest  the  same  as  trust 
funds  by  law  may  be  held  and  invested,  and  an- 
nually or  oftener  in  their  discre'tion,  to  pay  over 
the  income  thereof  equally  to  Edward  d.  Eaton 
of  Warren,  Conn.,  Ann  J.  Stuart,  Burritt 
Elaton  and  Sophia  J.  Eaton  all  of  Kent  chil- 
dren of  my  deceased  brother,  Reuben  Eaton, 
during  their  lives.  But  if  any  of  said  children 
die  leaving  issue  of  his  or  her  body,  then  the 
portion  of  said  trust  fund  of  which  said  child  or 
children  are  entitled  to  the  income  shall  go  and 
belong  absolutely  to  such  issue ;  and  if  the  sur- 
vivor of  such  children  die  leaving  no  issue,  then 
the  remainder  of  said  trust  funds  shall  go  and 
belong  absolutely  to  the  issue  of  the  other  chil- 
dren, in  such  manner,  as  all  of  such  issue  sliall 
receive  an  equal  portion  of  said  four  thousand 
dollars. 

"(8)  AH  the  rest,  residue  and  remainder  of 
my  estate  I  give,  devise  and  t>equeath  unto' my 
brother  Lather  Eaton  and  said  children  of  my 
deceased  brother  Reuben,  as  follows,  viz.,  one- 
half  thereof  absolutely  to  my  said  brother  Irath- 
er,  and  the  remaining  one-half  to  said  children 
of  Reuben,  to  be  held  in  trust  in  the  same  way 
and  manner,  as  is  provided  in  the  preceding  sec- 
tion (7)  of  this  my  last  will  and  testament" 

The  superior  court  Is  asked  to  give  its  ad- 
vice In  answer  to  the  following  questions: 

"(1)  Whether  the  provisions  of  the  seventh 
section  of  said  will,  or  any  of  them,  and,  if  so^ 
wliich,  are  invalid  because  of  the  statute  aeainst 
perpetuities  in  force  at  the  time  said  will  wa» 
made. 

"(2)  Whether  the  provisions  in  the  eighth, 
section  of  said  will  giving  'the  remaining  one- 
half  to  said  children  of  Reuben,  to  be  held  in 
trust  in  the  same  way  and  manner,  as  is  pro- 
vided in  the  preceding  section  (7)  of  this  my  last 
will  and  testament'  give  said  children  only  the 
life  use  of  said  one-half  of  the  residue,  and  di- 
rects the  distribution  of  the  principal  thereof 
upon  the  death  of.  any  of  said  children  in  the 
same  way  and  manner  as  is  directed  in  regard 
to  the  $4,000  liequeathed  in  the  seventh  section 
of  said  will. 

"(3)  If  the  second  question  is  answered  in  the 
affirmative,  then  whether  the  provisions  of  the 
eighth  section  of  said  will,  or  any  of  them,  and, 
if  80,  which,  are  invalid,  because  of  the  statute 
against  perpetuities  in  force  at  the  time  said 
will  was  made. 

"(4)  If  the  second  question  is  answered  in  the 
negative,  then  to  whom,  and  in  what  propor- 
tion, said  one-half  of  the  residue  of  said  estate 
goes,  of  what  right  belongs,  and  should  l>e  dis- 
tributed. 

"(5)  Whether  that  portion  of  the  trust  fund 
held  by  the  plaintiff  of  which  said  Ann  J. 
Stuart  was  entitled  to  the  income  during  her  life 
shall  now  be  paid  over  and  distributed. 

"(6)  If  said  portion  shall  now  be  paid  over 
and  aistributed  to  whom,  and  in  what  propor- 
tions the  same  goes,  of  right  belongs,  and 
should  be  distributed. 

"(7)  Whether,  in  the  phrase  in  said  seventh 
section  of  said  will,  'Bnt  if  any  of  said  chil- 
dren die  leaving  issue  of  his  or  her  body'  the 
testator  intended  by  the  words  'issue  of  his  or 
her  body'  children  or  descendants  generally. 

"(8)  Whether  by  said  words  'issue  of  his  or 
her  body*  the  testator  intended  legitimate  issue 
only." 
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r.  tmndaa,  of  Sallabnry,  for  plaln- 
UK.  Lccoard  J.  Nickerson,  of  Cornwall,  and 
riaak  B.  Mimn,  of  Winsted,  for  Gertmde 
Skaait  Benson  and  another.  Thomas  F. 
Kf«B.  of  Litchfield,  for  Edward  L.  Eaton. 
TJbM  F.  Addis,  of  New  Mllford,  for  Louis 
EaOM  Steny. 

PRENnCB,  CL  J.  (after  stating  .the  fftcts 
-as  ahOTe).  [1  ]  This  will,  which  was  confirm- 
ed and  re-established  by  its  codlcU  in  1S97 
aad  did  not  speak  until  the  decease  of  the 
tcatator  in  1S99,  does  not  come  under  the 
<i|iaation  of  the  statute  against  perpetuities 
repealed  in  1895.     P.  A.  1895,  c.  249,  p.  590. 

[2]  The  gift  of  one-half  of  the  rest,  resid- 
■e.  and  remainder  to  the  children  of  Keuben 
ctmtained  in  the  eighth  paragraph  was  a  gift 
in  trust  to  be  held  and  disposed  of,  principal 
and  Income,  in  precisely  the  same  way  as 
was  provided  in  paragraph  7  for  the  manage- 
ment and  disposition  of  the  $4,000  fund,  prin- 
cipal and  income,  which  was  the  subject-mat- 
ter-of  the  provisions  of  paragraph  7.  Ann 
Jane  Stuart,  having  died  leaving  issue  sur- 
viving, took  only  a  life  use.  The  remainder 
over  of  that  portion  of  the  trust  fund  of 
which  she  was  entitled  to  receive  the  income 
vested  In  her  issue  and  upon  her  death  be- 
came an  absolute  estate  in  them. 

[3]  By  the  words  "issue  of  his  or  her 
body,"  as  used  in  paragraph  7,  was  meant  is- 
sue In  any  degree.  That  Is  the  primary  and 
usual  meaning  of  those  words,  and  there  is 
nothing  to  indicate  their  use  here  in  any 
more  limited  sense.  Bartlett  v.  Sears,  81 
Conn.  34,  39,  70  AU.  33;  Perry  v.  Bulkley,  82 
Conn.  158,  164,  72  Atl.  1014. 

The  words  "issue  of  his  or  her  body"  In- 
dnde  illegitimate  as  well  as  legitimate  issue. 
There  is  nothing  In  the  will  to  indicate  the 
use  of  these  words  in  any  other  than  their 
prima  facie  signification.  Eaton  v.  Baton,  88 
Conn. ,  91  AtL  19L 

That  part  of  the  trust  fund  held  by  the 
plaintiff,  of  which  Ann  Jane  Stuart  was  en- 
titled to  the  income  during  her  life.  Is  now 
payable  to  her  daughter  Gertrude  Stuart 
Benson  and  her  grandson  Louis  Eaton  Ster- 
ry,  one-half  thereof  to  each. 

[41  Advice  is  not  given,  and  should  not  be 
given  by  the  superior  court,  upon  questions 
unrelated  to  contingencies  which  have  arisen 
or  to  conditions  that  exist. 

The  superior  court  is  advised  to  render  its 
Judgment  in  conformity  with  the  above  con- 
clusions. No  costs  in  this  court  will  be  tax- 
ed in  favor  of  any  of  the  parties.  In  this 
opinion  th.e  other  Judges  concurred,  except 
WHEELER,  J.,  who  dissented. 

WHEELER,  J.  (dissenting).  The  testator 
gave  to  trustees  a  fund  the  income  from 
wbldi  was  to  be  paid  equally  to  the  children 
of  his  brother  during  their  lives.  He  then 
provided : 


"But  if  any  of  said  children  die  Ifeaving  issue 
of  his  or  her  body,  then  the  portion  of  said 
troBt  fond  of  whidi  said  child  or  children  are 
entitled  to  the  income  shall  go  and  belong  ab- 
solutely to  snch  issue." 

One  of  the  children,  Mrs.  Stuart,  had  an 
illegitimate  daughter  bom  March  26,  1877, 
who  died  September  14,  1896.  ThLs  daugh- 
ter had  an  illegitimate  son  bom  December  5, 
1893,  and  now  living.  The  testator's  will 
was  published  November  18,  1891,  and  the 
codicil  thereto  March  1,  1897,  which  recited, 
"I  hereby  confirm  and  establish  my  wUl  in 
other  respects."  At  the  death  of  Mrs.  Stu- 
art and  at  the  making  of  the  codicil  Ger- 
trude was  the  only  living  child  of  Mrs.  Stu- 
art The  "issue  of  her  body"  In  this  clause 
of  the  will  meant  the  legitimate  Issue  of  her 
body.  If  it  could  be  held  to  include  illegiti- 
mate issue  of  her  body,  there  was  none  such 
at  the  republication  of  the  will  and  the  tes- 
tator could  not  then  have  so  intended. 

We  need  not  renew  or  repeat  our  discus- 
sion had  in  the  case  of  the  will  of  Beuben 
E^ton. 

The  nnde  of  Mrs.  Stuart  (Russell  Eaton) 
did  not,  in  my  judgment,  by  the  devise  to  the 
issue  of  her  body  intend  to  include  therein 
the  illegitimate  son  of  the  illegitimate  daugh- 
ter of  Mrs.  Stuart,  but  did  Intend  to  Include 
only  the  legitimate  children  of  Mrs.  Stuart. 


(gS  Conn.  292) 
RUDKIN  V.  RAND. 

(Supreme  Court  of  Errors  of  Connecticut 
June  10,  1914.) 

1.  PsBPETumEs  (§  4*)— Cbbation  or  Futdbr 

Where  testatrix  made  successive  condition- 
al devises  to  four  nephews,  with  limitations 
over  upon  failure  of  surviving  descendants,  and 
then  to  certain  heirs,  the  limitation  to  tiie  heirs 
was  in  contravention  of  the  statute  against 
perpetuities. 

[Ed.  Note. — ^For  other  cases,  see  PerpetnlCieB, 
Cent  Dig.  U  4-14 ;  Dec  Dig.  {  4.*] 

2.  Estates  (8  7*)— CoNomowAi,  Fm>— Stat- 
TTTX  Db  Donis  Oonoitionalibus. 

The  conditional  fee  of  the  common  law  or 
the  statute  de  donis  conditionalibus  have  never 
been  recognised  or  adopted  in  Connecticut 

TEd.    Note.— For    other    cases,    sea    Elstates, 
(Jent  Dig.  i  7;   Dec  Dig.  i  7.*] 

3.  Estates  Tail  (|  8*)— Statdtobt  Modifi- 

OATION. 

Words  appropriate  to  the  creation  of  an 
estate  tail  vest  a  fee  simple  in  the  issue  of  the 
first  donee  in  tail;  such  issue  taking  no  inter- 
est in  the  land  daring  the  life  of  the  donee,  and 
the  donee  having  no  alienable  interest  beyond  a 
life  Interest 

[Ed.  Note.— For  other  cases,  see  Estates  Tail, 
Cent.  Dig.  |  S;  Dec  Dig.  {  3.*] 

4.  Estates  Tail  ({  1*)— Cbeation  — I<ah- 

OUAQE. 

language  which  would  create  estates  tall 
at  common  law  will  create  them  in  Connecticut. 
[Ed.  Note,— For  other  cases,  see  Estates  Tail, 
Cent  Dig.  1 1:  Dec.  Dig.  {  1.*] 
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6.  Dkbds  (I  127*)— Wnx8  (f  e06»)  — Cbba- 

TIOR  OF  ESTATK  TAII>— LaNOUAGK  NeCSSSA- 

BT— Deed  and  Will. 

An  estate  tail  cannot  be  created  by  deed 
unless  tbe  word  "heirs"  is  used,  and  no  syno- 
nyins,  such  as  "issue,"  "descendants,"  "seed," 
or  "offspring,"  will  suffice,  but,  as  applied  to 
devises,  the  rule  is  not  so  strict,  no  formal 
words  being  necessary,  bat  any  language  dis- 
dosjng  an  intention  to  cteate  such  an  estate  is 
lufflrient. 

I'M.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  358,  359;  Dec.  Dig.  8  127;»  WUls, 
Cent  Dig.  H  1360-1365;   Dec.  Dig.  i  605.*] 

8.  DiscKirr  and  Dibtbibution   (f  12*)— Bs- 

TATB8  TAIIr— NaTXTBE  AND  IHOIDBNT. 

The  heirs  or  issue  of  a  donee  in  tail  take 
by  inheritance  only  and  not  by  purchase. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and 
Distribntion,  Cent  Dig.  i  60 ;  Dec  Dig.  {  12.*] 

7.  Witxs  ((f  605,  614*)— CoNSTBUCTioN— Es- 
tates Tail— Estate  and  Intebest  op  Dev- 
isees. 

Testatrix  devised  realty  to  her  nephew,  the 
first  son  of  her  brother,  upon  condition  that 
he  make  his  home  thereon,  "but  if  he  fails  to 
do  so,  or  if  be  dies  leaving  no  descent  or  de- 
Mendants,"  then  the  property  to  go  to  the  sec- 
ond son  of  her  brother  upon  the  same  condition, 
"but  if  he  fails  to  meet  the  requirements,  or  if 
he  dies  leaving  no  descendant,  or  descendants," 
then  it  was  to  go  to  tbe  third  and  fourth  sons 
of  her  brother  successively  upon  the  same  con- 
ditions. Held,  that  the  intention  ^as  that  tbe 
nephewB  would  take  a  life  estate,  and  their  sur- 
riring  descendants  a  remainder  over  by  pur- 
chase, and  hence  did  not  create  an  estate  tail ; 
tie  gift  being  direct  and  in  absolute  terms  to 
persons  described  and  not  a  provision  for  the 
transmission  of  title  in  unending  sequence. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Die.  »  1360-1366,  1893-1416;  Dec.  Dig.  {§ 
606,  614.*] 

Case  Reserved  from  Superior  Conit,  Mid- 
dlesex County;  Willlam  S.  Case,  Judge. 

Action  by  Carrie  E.  Rndkln  against  PhQlp 
C  Rand,  for  breach  of  a  covenant  of  seisin  In 
fee  simple.  On  reserved  qnestlons.  Jodg- 
ment  for  defendant. 

Lacia  A.  Band  died  In  1892  seised  and  pos- 
aeased  In  fee  simple  of  tbe  real  estate  de- 
scribed In  the  complaint  This  property  Is 
included  in  tbat  wbicb  she  disposed  of  by 
the  thirteenth  paragraph  of  her  will  duly 
ptoiwted,  which  reads  as  follows: 

"All  the  rest  and  residue  of. my  estate,  bank 
stock,  railroad  stock,  notes  and  mortgages  (if 
any)  aU  tbe  real  estate  on  Mount  Vernon,  and 
Washington  streets,  all  the  real  estate  I  own  at 
Bockfall,  Connecticut,  with  the  mill,  machinery 
and  capital  invested  there,  I  give,  devise  and 
bequeath  to  my  nephew  Philip  C.  Rand  with 
tbe  proviso  and  on  condition  that  be  makes  his 
home  in  Middletown  aforesaid,  or  at  Rockfall. 
aforesaid,  to  care  for  tbe  property ;  but  it 
he  fails  to  do  so  or  if  he  dies  leaving  no  de- 
scendant or  descendants,  then  all  tbe  property 
b^  this  article  of  my  will  given  to  him  shall  be 
aven  to  C.  M.  W.  Rand,  second  son  of  my 
brother  npon  the  same  proviso  and  condition ; 
bat  it  be  fails  to  meet  the  above  requirements, 
or  if  be  dies  leaving  no  descendant  or  descend- 
ants, dien  it  shall  be  given  to  Samuel  the 
third  son,  but  if  he  fails  to  meet  the  above 
requirements  or  dies  leaving  no  descendant  or 
dfscendanta  then  it  shall  be  given  to  Robert  the 
fourth  eon;  but  if  be  fails  to  meet  the  above 
requirements  or  dies  leaving  no  descendant  or 
descendanta  Qte  said  property  shall  be  divided 


among  the  heirs  of  mT  brother  D.  O.  Band,  the 
heirs  of  Jane  S.  Smito  and  the  heirs  of  Cather- 
ine H.  Camahan:  Provided  always  that  if  any 
son  leaves  a  descendant,  the  said  property  shall 
be  given  to   such   descendant  or  descendants." 

The  five  Unes  of  the  original  draft  imme- 
diately following  were  erased  before  execu- 
tion, to  wit: 

"Uimn  the  same  proviso  and  condition,  and  if 
such  descendant  fail  to  meet  the  said  require- 
ments, and  shall  die  without  any  descendantr 
tbe  next  son  as  herein  before  provided  shall 
take,  and  so  on." 

Upon  Mrs.  Rand's  death  the  defendant,  be- 
ing the  first  of  her  nephews  named  in  said 
paragraph,  for  the  purpose  of  tulfllUng  the 
condition  therein  as  to  home,  and  thereby 
vesting  in  himself  such  title  to  said  property 
as  might  thereby  vest  in  him  under  said  par- 
agraph, came  to  Middletown  to  care  for  the 
property  and  to  make  bis  home  there.  He 
thereafter  continued  a  resident  of  Middle- 
town,  living  npon  real  estate  included  in 
said  thirteenth  paragraph,  and  was  there- 
after continuously  in  poseeslon  and  control 
of  such  real  estate,  including  that  in  question 
in  this  action,  until  October  31,  1905,  when 
he  conveyed  the  same  to  the  plaintiff  by  war- 
ranty deed.  He  has  ever  slooe  continued  in 
possession  of  all  of  tbe  balance  of  said  real 
estate. 

Prior  to  the  execution  and  delivery  of  his 
deed  to  the  plaintiff,  the  defendant  received 
from  his  three  brothers  named  In  said  para- 
graph, all  the  heirs  at  law  of  Mrs.  Rand,  all 
the  heirs  at  law  of  her  brother  D.  C.  Rand 
and  of  Jane  8.  Smith,  both  then  deceased, 
and  from  Catherine  U.  Camahan,  then  liv- 
ing, but  since  deceased,  and  all  of  her  chil- 
dren, who  proved  to  be  her  heirs  at  law  at 
her  death,  a  quitclaim  deed  purporting  to 
convey  to  him  all  the  right,  title,  and  Inter- 
est In  said  premises  which  each  of  said  per- 
sons respectively  had,  ought  to  have,  or  might 
thereafter  have.  At  the  time  of  liie  execu- 
tion of  this  quitclaim  deed,  none  of  the  gran- 
tors therein  resided  In  either  Mldd'.etown 
or  Rockfall,  and  no  one  of  them  has  ever  re- 
sided In  either  of  those  places,  or  made  any 
claim  of  a  present  or  prospective  interest 
in  said  property. 

Bertrand  B.  Spencer,  of  Middletown,  for 
plaintiff.  Wesley  D.  Peame,  of  Middletown, 
for  defendant 

PRBNTICE,  0.  J.  (after  stating  the  facts 
as  above).  The  defendant  is  the  first  named 
of  the  four  nephews  of  liUda  A.  Rand  who 
were  made  beneficiaries  under  the  thirteenth 
paragraph  of  her  wllU  At  the  time  he  gave 
to  the  plaintiff  the  deed  in  question,  he  had 
acquired  all  the  right,  title,  and  interest 
which  his  three  brothers,  the  heirs  at  law  of 
the  testatrix,  the  heirs  at  law  of  D.  C.  Rand 
and  Jane  S.  Smith,  both  deceased,  and  Cath- 
erine H.  Camahan,  now  deceased,  and  her 
heirs  at  law  had,  or  ought  to  have,  or  might 
thereafter  have  in  or  to  the  land  conveyed. 
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If  his  conveyance  failed  to  give  a  good  title 
to  the  plaintiff,  it  must  have  been  for  the 
reason  that  some  outstanding  interest  or  pos- 
sible future  interest  was  not  gathered  up  in 
the  quitclaim  to  him.  Those  conveyed  cov- 
«red  the  entire  field  of  possible  interest,  as 
well  as  some  impossible,  save  that  which  is 
occupied  by  the  surviving  descendants  of  the 
four  nephews.  These  nephews  are  still  liv- 
^g.  Their  surviving  descendants  cannot 
therefore  be  known,  and  there  has  been  no 
attempt  to  acquire  any  Interest  that  their 
prospective  surviving  issue  might  have.  If 
the  terms  of  Mrs.  Rand's  will  are  such  that 
the  surviving  descendants  of  her  nephews, 
as  they  shall  prove  to  be  or  some  of  them, 
may  thereunder  have  an  interest  in  the  prop- 
erty in  question  then  the  plaintiff's  title  Is 
not  the  good  indefeasible  title  in  fee  simple 
which  the  defendant  warranted  that  he  gave. 

[1]  In  so  far  as  the  testatrix  attempted  to 
make  a  devise  in  favor  of  tbeee  surviving 
descendants,  the  provisions  ot  her  will  to 
that  end  are  nugatory  as  being  in  contra- 
vention of  the  statute  against  perpetuities  in 
force  when  the  testatrix  died.  In  the  capac- 
ity of  heirs  there  could  have  been  no  pres- 
ent interest  or  future  possibility  of  interest 
in  these  descendants  not  subject  to  aliena- 
tion by  the  ancestor  except  through  the  op- 
eration of  an  entail.  Counsel  for  the  plain- 
tiff concedes  that  this  is  so.  His  fundamen- 
tal contention  is  that  the  testatrix  intended 
to  and  did  create  a  fee  tail  in  one  of  the  four 
nephews.  Upon  this  proposition  followed  by 
the  unquestionable  secondary  one  that  the 
issue  of  a  tenant  in  tail  has  no  strict  legal 
right  in  the  entailed  estate  until  after  his 
death  and  nothing  which  they  can  convey, 
his  entire  argument  is  founded,  as  it  needs 
must  be.  Comstock  v.  Gay,  51  Conn.  45,  62 ; 
St.  Jolrn  T.  Dann,  66  Conn.  401,  408,  34  AtL 
110. 

[2,  3]  In  this  state  we  have  never  recog- 
nized the  conditional  fee  of  the  English  com- 
mon law,  nor  adopted  into  our  law  the  stat- 
ute de  donls  conditlonalibus.  From  the  ear- 
liest times  It  has  been  held  in  this  Jurisdic- 
tion that  words  appropriate  to  the  creation 
of  an  estate  tail  vest  a  fee  simple  in  the  is- 
sue of  the  first  donee  In  tail ;  such  issue  tak- 
ing no  interest  in  the  land  during  the  life 
of  the  donee,  and  the  donee  having  no  alien- 
able interest  beyond  a  life  interest.  Swift's 
Digest,  I,  79 ;  Hamilton  v.  Hempsted,  3  Day, 
832,  333;  St  John  t.  Dann,  66  Conn.  401, 
407,  34  Atl.  110;  Comstock  v.  Comstock,  23 
Conn.  349,  351.  This  principle  was  in  1784 
enacted  into  our  statute,  now  section  4027 
of  the  Revised  Statutes. 

[4,  6]  Estates  tail  may  Indeed  be  created  in 
this  state,  and  language  which  would  create 
them  at  common  law  will  do  so  here.  Our 
ancient  rule  and  confirming  statute  simply 
defined  the  legal  character  of  such  estates. 
They  are  estates  of  inheritance.  For  their 
creation  by  deed  it  is  held  that  the  word 
"^eiis"  is  indispensable  and  that  no  syno- 


nym such  a>  Issue,"  "descendants,"  "seed," 
or  "offspring,"  can  supply  its  place.  This 
strict  rule  is  relaxed  as  applied  to  devises,  so 
that  a  devise  to  A.  and  his  'issue,"  or  "de- 
scendants," or  "seed,"  or  "offspring"  may 
suffice  to  create  an  estate  tail,  and  one  may 
be  created  even  where  words  of  inheritance 
are  absent,  if  the  testator's  intent  to  tliat 
end  Is  apparent. 

"The  testator's  intention  may  be  shown  by 
necessary  implication,  as  well  as  by  the  express 
language  of  the  will,  so  that  the  essential 
words  of  inheritance,  though  entirely  absent, 
may  often  be  implied  it  the  testator's  manifest 
intent  makes  it  necessary."  Minor  &  Worts  on 
Real  Property,  §  171. 

This  relaxation,  in  the  case  of  devises,  of 
the  strict  rule  applicable  to  conveyances  re- 
sults from  a  recognition  that  in  a  matter  of 
testamentary  disposition  the  testator's  Intent 
should  be  effectuated.  Application  of  tliis 
principle  has  been  made  by  us  upon  several 
occasions  when  estates  tail  by  implication 
have  been  recognized.  Dart  ▼.  Dart,  7  Conn. 
250,  253;  Hudson  t.  Wadsworth,  8  Conn.  348, 
357;  Williams  v.  McCall,  12  Conn.  328,  329; 
Comstock  T.  Comstock,  23  Conn.  349,  351; 
Turrill  V.  Northrop,  51  Conn.  33,  36 ;  Horton 
v.  Upham,  72  Conn.  29,  31,  43  AU.  492. 

[6,7]  In  the  present  instance  the  word 
"heirs"  does  not  appear  in  the  thlrteentli 
paragraph  of  the  will  until  the  final  limita- 
tion over  after  the  provisions  in  favor  of  the 
four  nephews  and  their  descendants.  That 
fact,  however,  is  not  one,  as  we  have  seen, 
of  controlling  importance.  The  controlling 
fact  is  the  testatrix's  intent  as  to  the  estate 
attempted  to  be  created  by  her  as  ascertained 
from  the  language  of  her  will  and  the  sur- 
rounding circumstances.  Turrill  v.  North- 
rop, 51  Conn.  33,  39;  Bnllock  t.  Seymour, 
33  Conn.  289,  294.  Did  she  intend  that  her 
nephews  should  take  as  donees  In  tall  and 
their  descendants  by  Inheritance  from  their 
ancestor,  or  that  the  nephews  should  take 
estates  for  life  and  their  surviving  descend- 
ants a  remainder  over  by  purchase?  If  the 
latfer,  there  was  no  estate  talL  The  heirs 
or  issue  of  a  donee  in  tail  take  by  inherit- 
ance only. 

The  answer  to  this  test  question  is  plainly 
indicated  by  the  language  of  the  wilL  The 
successive  conditional  devises  are  made  to 
several  nephews,  with  limitations  over  upoa 
failure  of  surviving  descenaants.  Had  tho 
will  stopped  there  with  a  devise  of  an  estate 
of  inheritance  absolute,  cut  down  by  a  latex- 
provision  for  a  gift  over  upon  failure  of  is- 
sue, there  would  be  substantial  ground  for 
the  contention  that  an  estate  tall  general  was 
created.  Of  this  character  are  the  Connecti- 
cut cases  already  referred  to.  But  the  will 
did  not  stop  there.  It  did  not  leave  the  inher- 
itable estate  in  the  donee  to  operate  in  so 
far  as  it  was  not  restrained.  The  testatriac 
went  on  to  expressly  and  directly  provide  for 
the  contingency  of  descendants  sunivlng,  turn 
she  also  did  for  the  alternative  contingency 
of  nonsurvival.    She  directed  that,  U  any 
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eon  Iktt  a  descendant,  fite  property  should  be 
glTen  to  such  descendant  or  descendants. 
Here  Is  language  of  direct  gift  In  fee  simple. 
Tbe  surrlTlng  descendants  are  designated  as 
•'•p  beneflclaries  of  the  testatrix's  bounty. 
The  indication  Is  plain  that  she  conceived 
that  she  was  giving  to  them  directly  in  the 
same  way  that  she  was  giving  to  other  per- 
wns  named  or  described  in  the  paragraph 
ind  not  making  a  mere  provision  for  a  suc- 
cession in  perpetuity  by  inheritance  to  that 
which  had  been  given  to  an  ancestor.  The 
gift  is  direct  and  in  absolute  terms  to  per- 
sons described,  and  not  a  provision  for  a 
transmission  of  title  to  descendants  in  un- 
ending sequence  which  the  law  arbitrarily 
converts  into  a  fee  simple  in  the  issue  of  the 
first  donee.  In  other  words,  the  testatrix 
attempted  to  make  the  desi^ated  descend- 
ants her  beneficiaries  by  her  own  act  and  not 
to  provide  for  a  beneficiary  succession  to 
which  the  law  operating  contrary  to  her  will 
would,  for  reasons  of  public  policy,  give  the 
same  effect.  The  erasure  at  the  end  of  the 
thirteenth  paragraph,  whether  it  was  occa- 
sioned by  a  wish  to  vest  in  the  descendants 
in  absolnte  estate  or  a  desire  to  avoid  a 
perpetuity,  or  other  reason,  emphasizes  the 
ttct  that  the  testatrix  had  in  mind  a  gift 
direct  o 

As  tbe  final  gift  over  to  the  heirs  of  D.  G. 
Rand,  Jane  8.  Smith,  and  Catherine  H.  Oir- 
nahan  is  void  as  being  in  contravention  of 
the  statute  against  perpetuities,  we  have  no 
occasion  to  inquire  as  to  the  effect  of  the 
qnltclalm  of  Catherine  H.  Camahan  and  her 
eUldren,  who  proved  to  be  her  heirs,  as  ac- 
eompUshing  a  release  of  all  interest  of  her 
heirs,  had  the  terms  of  the  will  been  effective 
to  create  one  in  them.  They  could  take  noth- 
liiK  by  the  will,  and  there  could  therefore  be 
BO  Interest  in  them  to  release. 

The  superior  court  Is  advised  that  the  de- 
ftedant,  at  the  time  of  his  said  conveyance 
to  the  plaintiff,  was  seised  and  possessed  of 
the  land  therein  described  as  of  a  good,  in- 
defeasible estate  in  fee  simple,  and  that  Judg- 
ment be  rendered  for  tbe  defendant.  The 
other  Jndges  concur. 

0S  OODn.  MO)  ~~~~" 

ROSS  V.  CITT  OP  STAMFORD. 

(Snpreme  Court  of  Errors  of  Connecticut. 

June  10,  1914.) 

L  McjficiFAi.    CoapOKATions    ft  818*)— In- 
n/KiEs  TO  Febsons  on  S1DKWAI.K— Acnons 

— EVIOEKCK. 

As  tbe  duty  of  a  municipality  with  respect 
to  Enow  and  ice  on  sidewalks  is  limited,  and  as 
those  conditions  are  not  at  all  permanent,  evi- 
dence, in  an  action  for  injuries  due  to  a  fall 
on  an  accumulation  of  ice  on  the  sidewalk,  that 
tlie  sidewalk  was  icy  and  slippery  at  a  time  not 
■bowD  to  be  tbe  same  as  that  of  the  accident 
^as  improperly  received,  not  tending  to  show 
aegligeoce,  and  tending  to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Ii  1726-1738;  Dec. 
Diir-  f  818.*] 


2.  NeqLIOENCE   (I  125*)— BVIDBHOB— SlUXLAB 

Acts. 

In  general,  a  person's  negligence  on  one 
occasion  cannot  be  shown  by  proving  his  neg-. 
ligence  on  other  occasions. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  U  239-244;  Dec.  Dig.  §  125.*] 

3.  Dauaqeb  (t  82*)  —  Pkbsonal  Injubies  — 

Defenses. 

Where  plaintiff,  who  suffered  personal  In- 
juries, consulted  a  reputable  i^hysician,  recov- 
ery could  not  be  diminished  on  the  theory  that 
his  treatment  was  not  the  most  expert. 

[Ed.  Note.— For  othef  cases,  see  Damages, 
Cent  Dig.  H  119-131;   Dec.  Dig.  {  62.*] 

4.  Appeal  and  Ebrob    (f  1071*)  —  Assion- 

KENTS  of  EBBOB— PlNDlNOS  OF  FACT. 

An  omission  from  the  finding  of  facts 
which,  if  included,  would  not  affect  the  correct- 
ness of  the  rulings  made  Is  not  a  ground  of  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  anci 
Error,  Cent  Dig.  ||  4234-4239;  Dec  Dig.  | 
1071.'] 

6.  Tbial  (§  395*)— Findings— SuiTioiBNOT. 
Where  evidence,  tbe  admission  of  whicb 
was  assigned  as  error,  was  in  each  instance  br 
the  same  witness  and  as  to  the  same  subject- 
matter,  it  was  unnecessary,  under  tbe  direct 
provisions  of  Practice  Book  1908,  p.  207,  i  6,  to- 
include  it  twice  in  the  finding. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig,  fl  927-934,  930 ;   Dec.  Dig.  |  395.*] 

6.  Costs  (I  256*)— Appeai<— Recobd— Unneo- 

ESSAsr  Expense. 

An  appellant  is  not  entitled  to  have  costv 
taxed  for  the  printlifg  of  the  evidence,  where, 
on  his  motion,  it  was  all  made  part  of  the  rec- 
ord, though  much  of  it  was  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gsnt. 
Dig.  SI  968-071;   Dec  Dig.  f  256.*] 

Appeal  from  Court  of  Common  Pleas,  Falr^ 
field  County ;  E^nk  L.  Wilder,  Acting  Judge;. 

Action  by  Isabel  M.  Ross  ag^nst  tbe  Clty^ 
of  Stamford.  From  a  Judgment  for  plain- 
tiff for  $2,000,  defendant  appeals.  Reversed 
and  remanded. 

Adelbert  A.  Skeel,  of  Stamford,  for  appel- 
lant George  P.  Rowell,  of  Stamford,  for 
appellee. 

RORABACK,  3.  Three  assignments  of  tx^ 
rw  relate  to  rulings  upon  evidence  and  an- 
other that  the  trial  court  failed  to  find  as  re- 
quested. 

It  is  alleged  in  the  plaintiff's  complaint 
that  on  January  7,  1912,  tbe  plaintiff,  when 
in  the  exercise  of  due  care,  stepped  on  an  ac- 
cumulation of  snow  and  ice  upon  the  side- 
walk of  the  city  of  Stamford,  and  was  great- 
ly damaged  and  injured.  This  allegation  was- 
denied,  so  that  one  of  the  controlling  ques- 
tions In  issue  was  whether  the  sidewalk  In- 
question  was  slippery  and  icy  at  the  time  antf 
place  alleged  in  the  complaint 

[1,  2]  Two  witnesses  called  by  the  plalntitt 
upon  ber  direct  examination  were  allowed, 
against  the  objection  of  the  defendant,  to- 
testlfy  that  the  sidewalk  in  question  was  icy 
and  slippery,  without  specifying  any  time. 
This  was  error. 
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This  conrt  has  said  tbat: 

"It  is  conceded  that  In  this  rigorous  climate 
the  dnty  of  cities  and  towns  in  respect  to  snow 
and  ice  is  and  must  be  very  limited."  Congdon 
V.  City  of  Norwich,  37  Conn.  414,  419. 

Snow  and  Ice  do  not  create  a  contlnuoug 
and  permanent  obstruction  to  a  sldewallc  In 
this  section  of  the  country.  They  disappear 
many  times  suddenly,  and  a  defect  of  this 
character  of  to-day  may  be  removed  before 
to-morrow  by  the  action  of  the  weather. 

The  plaintlfC  had  the  right  to  show  all  the 
facts  and  circumstances  surrounding  and 
connected  with  the  accident  In  question.  But 
she  had  no  right  to  show  facts  and  circum- 
stances which  may  have  been  connected  with 
the  condition  of  this  walk,  at  a  remote  or  un- 
'  certain  time  or  occasion.  Such  evidence  bad 
a  tendency  to  raise  collateral  Issues  to  the 
inevitable  prolongation  of  the  trial  and  the 
probable  confusion  of  the  jury.  That  which 
these  witnesses  saw  at  such  times  cannot 
properly  be  said  to  be  facts  connected  with 
the  accident  which  happened  to  the  plaintiff. 

As  a  general  rule,  one's  negligence  on  a 
particular  occasion  cannot  be  proved  by 
showing  his  negligence  on  other  occasions, 
nor  can  his  freedom  from  negligence  on  one 
occasion  be  shown  by  proof  of  his  due  care  on 
other  occasions.  Our  reports  furnish  num- 
erous iUostrations  of  the  application  of  this 
principle.  Morris  v.  East  Haven,  41  Conn. 
252,  254;  State  v.  Goetz,  83  Conn.  43T,  440, 
76  AU.  1000,  30  li.  R.  A.  (N.  S.)  458;  Budd 
V.  Merlden  Electric  R.  Co.,  68  Conn.  272, 
286,  87  Atl.  683;  Tlesler  v.  Norwich,  73 
Conn.  199,  203,  47  Atl.  161 ;  Oilmore  *.  Ameri- 
can Tube  &  Stamping  Co.,  79  Conn.  498,  504, 
66  Atl.  4.  These  are  instances  where  an  act 
of  negligence,  or  the  reverse,  was  sought  to 
be  inferred  from  other  acts  of  negligence  or 
nonnegligence.  Moffitt  v.  Connecticut  Co.,  86 
Conn.  527,  529,  86  Atl.  16. 

[8]  The  plaintiff  offered  evidence  tending 
to  prove  that  shortly  after  she  was  injured 
she  consulted  Dr.  B.  Rowell,  her  family  phy- 
sician, a  doctor  of  extensive  experience,  who, 
on  account  of  the  serious  nature  of  the  in- 
Jury,  referred  her  to  Dr.  Biggs,  an  expert 
surgeon.  Evidence  was  also  offered  by  the 
plaintiff  as  to  the  nature,  extent,  and  perma- 
nency of  her  injuries. 

The  defendant  offered  in  chief  the  testi- 
mony of  a  physician  and  surgeon  who  was 
conceded  to  be  an  expert.  This  doctor  testi- 
fied that  he  had  made  a  physical  examination 
of  the  plaintiff  on  behalf  of  the  defendant, 
And  he  then  described  the  condition  of  her  in- 
juries. He  was  then  asked  the  following 
questions: 

"Q.  What  was  the  usual  custom  among  phy- 
sicians in  Stamford  in  January,  1912,  as  to 
using  anffisthesia  and  X-ray  examinations  for 
fractures  of  this  character?  Q.  I  will  ask  you. 
Doctor,  what  the  proper  treatment  for  such 
an  injury  as  this  would  have  been,  in  your 
oidnion?* 

On  objection  these  questions  were  excluded. 
These  objections  were  well  taken,  and  the 
-evidence  proi)erly  excluded. 


This  evidence  was  not  offered  for  the  pur- 
pose of  showing  that  the  plaintiff  had  not 
used  due  diligence  to  obtain  proper  medical 
treatment,  but  it  was  claimed  as  tending  to 
diminish  the  damages,  and  therefore  not  ad- 
missible. 

It  would  seem  to  be  well  settled  that, 
where  one  is  injured  by  the  negligence  of 
another,  if  his  damage  has  not  been  increas- 
ed by  his  own  subsequent  want  of  ordinary 
care,  be  vUl  be  entitled  to  recover  of  the 
wrongdoer  to  the  full  extent  of  the  damage^ 
although  the  physician  whom  be  employed 
omitted  to  apply  the  remedy  most  approved 
in  similar  cases,  and  by  reason  thereof  the 
damage  of  the  Injured  party  was  not  dimin- 
ished as  much  as  it  otherwise  would  have 
been.  Loeser  v.  Humphrey,  41  Ohio  St  378, 
62  Am.  Rep.  86;  Eastman  t.  Sanborn,  S  Al- 
len (Mass.)  594,  81  Am.  Dec.  677;  McGarra- 
han  T.  N.  Y.,  N.  H.  &  H.  R.,  171  Mass.  211j 
60  N.  B.  610. 

In  Lyons  v.  Erie  R.  Co,  B7  N.  T.  489,  it 
was  held,  in  an  action  to  recover  damages  for 
Injuries  alleged  to  have  been  sustained  by 
defendant's  negligence,  where  the  defendant 
had  given  evidence  tending  to  show  the  exer- 
cise taken  by  plaintiff  might  have  tended  to 
retard  recovery,  and  that  quiet  would  have 
been  better,  that  evidence  that  plaintiff  was 
advised  by  his  physician  that  it  was  right 
and  beneficial  to  exercise  was  proper.  The 
court  said: 

"He  is  bound  to  use  ordinary  care  to  cure 
and  restore  himself.  He  cannot  recklessly  en- 
hance his  injury  and  charge  it  to  another.  If 
his  arm  be  brcucen  he  cannot  omit  to  have  it 
set,  and  charge  the  loss  of  the  arm  to  the 
wrongdoer.  He  is  not  obliged  to  employ  the 
most  skilled  surgeon  that  can  be  found,  or  re- 
sort to  the  greatest  expense  to  ward  off  the 
consequence  of  an  injury  which  another  has  in- 
flicted upon  him.  He  is  bound  to  act  in  pood 
faith  and  to  resort  to  such  means  and  adopt 
such  methods  reasonably  within  bis  reach  as 
will  make  his  damage  as  small  as  he  can." 

[4]  The  defendant  assigns  as  error  that  the 
trial  court  failed  to  find  as  requested  In 
paragraph  2  of  the  draft  finding.  If  the  find- 
ing had  been  corrected  by  the  trial  court,  as 
the  defendant  claimed,  it  would  have  given 
no  better  understanding  of  the  character  of 
the  testimony  which  we  have  found  was  im- 
properly admitted.  The  omission  from  the 
finding  of  certain  facts  which,  if  included, 
would  not  affect  the  correctness  of  the  rul- 
ings made  is  not  a  ground  of  error.  Hoadiey 
V.  Savings  Bank  of  Danbury,  71  Conn.  600. 
611,  612,  42  Atl.  667,  44  L.  R.  A.  321. 

[6]  Two  errors  assigned  are  that  the  court 
erred  in  admitting  the  testimony  of  two  cer- 
tain wltnes^s  over  the  objection  of  the  de- 
fendant as  set  forth  in  certain  paragraphs 
and  subdivisions  of  the  finding. 

An  examination  of  the  finding  discloaes 
that  in  each  instance  the  testimony  was  by 
the  same  witness  and  as  to  the  same  subject- 
matter.  In  substance  they  were  the  sanae 
rulings  made  at  different  times. 

"When  the  same  ruling  is  made  at  different 
times,  either  with  respect  to  the  same  or  dif- 
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terent  wiineraea,  the  finding  should  contain  only 
t  (ingle  rnling,  anleas  the  other  mlinss  may 
be  important  aa  further  illustrating  the  rule 
vhich  determined  the  action  of  the  court,  or  aa 
establishing  the  materiality  of  the  error 
claimed."    Practice  Book,  p.  2ff!,  {  6. 

[I]  All  tbe  evidence  and  rulings  of  the 
conrt,  comprising  about  130  pages,  have  been 
printed  and  made  a  part  ot  the  record  upon 
the  defendant's  motion. 

As  we  have  already  indicated,  tliere  was 
no  good  excuse  for  burdening  the  record 
with  all  the  evidence  which  is  now  before  us. 

Therefore  no  costs  in  favor  of  the  defend- 
ant wlU  be  taxed  for  the  printing  of  the 
evidence. 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concur. 


(5  BojCfc  140)  

BAKER  V.  SPRUANOEL 

(Snperior  Court  of  Delaware.    Kent    April  80, 
1814.) 

1.  TboTKB  and  CoifVBRSIOIl  (I  IS*)— Natuu 
or  Action— "TaovKB." 

"Trover,"  In  substance,  is  a  remedy  to 
recover  personal  chattels  wroogfully  converted 
br  another  to  his  own  ase. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
CoDversion,  Cent.  Dig.  {{  103-110;  Dec.  Dig.  | 

For  other  definitiona,  see  Words  and  Phraa- 
es,  vol.  8,  pp.  7111-7113,  7821.] 

2.  Tboveb  and  Convxbsion  (I  16*)  —  EJue- 
MEKTs  or  Action. 

In  order  to  entitle  plaintiff  to  recover  in 
trover,  be  must  prove  property  in  hioiseU  and 
a  right  of  possession  at  the  time  of  conversion 
and  conversion  of  the  property  by  defendant  to 
bis  own  use. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |i  119-147;  Dec.  Dig. 
|16.»1 

&  Tbotxb  and  Contkbsion  (i  46*)  —  Dam- 
ages. 

The  measure  of  damages  tn  an  action  for 
trover  and  conversion  is  the  value  of  the  prop- 
erty at  the  time  of  the  taking  and  conversion. 
[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |  263;  Dec.  Dig.  {  40.*] 

4.  EVIDEKCE  (i  588*)— CONrUCTINQ  EVIDENCE 
— DCTT  TO  KECONCnJt. 

Where  evidence  is  confUctiDg,  it  is  tM 
jDty's  doty  to  reconcile  it  if  pos^ble;  other- 
vise  to  give  credit  to  that  which  in  the  jury's 
opinion  is  entitled  to  the  most  credit,  consider- 
ing the  bias,  prejudice,  or  interest  that  the  wit- 
nesses may  have  in  the  outcome  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Bvidende, 
Cent  Dig.  |  2437;    Deo.  Dig.  i  S88.*] 

Action  by  William  J.  Baker  against  Edgar 
Spmance.    Verdict  for  plaintltr. 
Argued  before  BOYCB  and  CONRAD,  33. 

Charles  H.  Le  Fevre,  of  Dover,  for  plain- 
tiff. James  M.  Satterfleld,  of  Dover,  for  de- 
fendant 

CONRAD,  J,  Charging  the  Jury: 
Gentlemen  of  the  Jury: — ^This  is  an  action 
of  trover,  brought  by  the  plaintiff  William  J. 
Baker  against  the  defendant,  Edgar  Spm- 
ance, wh«eln  tbe  plaintiff  claims  the  value 
of  certain  personal  property  which  he  alleges ' 


was  wrongfully  takm  from  bim  by  the  de- 
fendant 

[1]  Trover,  In  substance,  is  a  remedy  to 
recover  the  value  of  personal  chattels  wrong- 
fully converted  by  another  to  bis  own  use. 

It  is  admitted  in  this  case  that  the  plalntUT 
was  the  tenant  of  the  defendant  of  a  certain 
farm  In  Blackbird  Hundred  in  New  Castle 
codtaty  in  tills  state  for  one  year  from  March 
1. 1913,  and  plaintiff  claims  that  in  addition 
to  tbe  farm  rented  to  liim  under  a  verbal 
agreement,  that  the  defendant  left  on  tbe 
farm  certain  live  stock,  consisting  in  part  of 
four  cows,  thirty-two  ewes  and  one  ram — 
that  the  number  of  ewes  was  Increased  by 
the  addition  of  twelve  ewes  during  the  ten- 
ancy, that  the  plaintiff  was  to  receive  the 
milk  from  the  cows,  and  the  defendant  was 
to  receive  the  increase  from  the  cows,  that 
plaintiff  was  to  receive  one-half  of  tbe  lamiss 
that  were  dropped  by  tbe  ewes. 

On  tbe  part  of  defendant  the  above  recited 
facts  are  admitted  with  the  exception  that 
defendant  contends,  that  the  plalntlfl  was  to- 
receive  one-ball  of  tbe  lambs,  if  tbe  lambs 
were  dropped  during  tbe  tenancy  but  if  tbe 
lambs  were  not  dropped  until  after  the  ten- 
ancy expired,  then  only  one-quarter  of  tbe 
lamba  BHirtber,  defendant  claims  that  he 
was  to  be  at  liberty  to  remove  the  above 
stock  from  the  farm  if  disagreements  arose 
between  him  and  the  plaintiff,  or  if  be  failed" 
to  properly  care  for  the  stock;  and  still 
further  tbe  defendant  claims  that  he  was 
notified  by  the  f  lalntlff  to  remove  bis  stock 
from  the  farm.  The  plaintiff  denies  that  he 
so  notified  the  defendant  either  in  person  or 
by  another,  and  plalntlfl  claims  that  be  prop- 
erly cared  for  tbe  stock  while  In  bis  posses- 
sion. 

[2]  To  entitle  the  plaintiff  to  recover  in  an 
action  of  trover  he  must  prove  (1)  property 
in  himself  and  a  right  of  possession  at  the 
time  of  the  conversion,  and  (2)  a  conversion 
of  tbe  property  by  the  defendant  to  his  own 
nse.  The  matter  of  the  taking  and  conver- 
sion of  the  pToi)erty  In  this  case  is  admitted 
by  tbe  defendant,  so  that  the  one  question 
left  for  your  determination  \a  whether  th» 
defendant  at  the  time  of  taking  tbe  property 
had  the  right  of  possession  under  the  agree- 
ment of  lease  with  the  plaintiff,  or  was  re- 
quested to  remove  the  stock  from  the  prem- 
ises. 

If  yon  are  satisfied  from  the  evidence  that 
defendant  reserved  to  himself  the  right  t» 
take  back  or  remove  the  stock  if  disagree- 
ments arose  between  him  and  the  plaintiff  in 
the  course  of  the  tenancy,  or  if,  as  defend- 
ant claims,  tbe  plaintiff  failed  to  properly 
care  for  the  stock  and  if  that  fact  lias  been 
established  by  the  evidence,  or  if  tbe  witness- 
es have  convinced  you  that  plaintiff  notified 
defendant  to  remove  his  stock  from  the  prem- 
ises, then  defendant  would  be  entitled  to  » 
verdict 

[S]  If  on  the  other  band  tbe  evidence  pro- 
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duced  on  the  part  of  ttio  plaintiff  satisfies 
rour  minds  that  he  was  In  the  rightful  con- 
trol and  possession  of  the  stock  nnder  the 
agreement  of  lease,  and  thereby  entitled  to 
possess  and  enjoy  them  during  the  continu- 
ance of  the  tenancy;  and  that  plaintiff  did 
not  consent  to  or  direct  their  removal,  then 
plaintiff  should  be  given  a  verdict,  and  the 
measure  Of  damages  Is  the  value  of  the  prop- 
erty at  the  time  of  the  taking  and  conver- 
sion, not  exceeding  the  sum  of  one  hundred 
and  forty-seven  dollars  and  fifty  cents,  the 
amount  claimed  by  him. 

The  real  matter  for  your  consideration  is 
the  scope  and  meaning  of  the  verbal  agree- 
ment between  the  parties,  and  this  you  must 
determine  from  the  preponderance  of  the  evi- 
dence in  the  case. 

[4]  Where  evidence  is  conflicting,  as  in  this 
case,  it  is  your  duty  to  reconcile  it,  if  you 
can,  but  if  you  cannot  do  that,  yon  should 
give  credit  to  that  evidence  which  in  your 
opinion  is  entitled  to  the  most  credit,  taking 
into  consideration  the  bias,  prejudice,  or  in- 
terest tliat  the  parties  and,  witnesses  may 
have  in  the  outcome  of  the  casei, 

Yeidlct  for  plaintiff. 

(10  Del.  en.  503) 

In  re  LECARPENTIER'S  WllXk 

(Orphans'   Court  of  Delaware.     New  Castle. 

May  7,  1914.) 

1.  Witts    (I    lie*)— AsraSIATION— COMPBTBN- 

OY  OF  Witnesses. 

The  register  of  wills  is  competent  to  testi- 
fy as  an  attestuiK  witness  to  the  execution  of 
a  will,  for  the  Constitution  provides  that  in 
case  the  register  is  interested  the  Orphans' 
Court  shall  take  Jurisdiction  of  the  proceedings 
for  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  284-298:   Dec.  Dig.  {  116.»] 

2.  Witts  (I  116*)- Attestation— CoKPKTEN- 
OT  or  WiTNE8SM  —  "CRKniBtR''  — "Compe- 
tent." 

Under  Act  Gen.  Assem.  April  6,  1881  (16 
Del.  Laws,  c.  637  [Rev.  Code  1893,  p.  798]), 
which  made  persons  interested  in  the  event  of 
the  suit  competent  to  testify,  a  shareholder  in 
a  corporation  appointed  executor  of  a  testa- 
tor's last  will  is  "competent"  to  testify  as  an 
attesting  witness  to  the  will;  the  statute  re- 
quiring two  "credible  witnesses"  to  a  will,  and 
"credible"  being  synonymous  with  "competent" 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  284-2S8;    Dec  Di«.  §  116.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2.  pp.  1709;  ToL  8,  p.  7622;  voL  2, 
pp.  1358,  1^.] 

In  the  matter  of  the  probate  of  the  i>aper 
writing  purporting  to  be  the  last  will  and 
testament  of  Alfred  D.  Lecarpentler,  deceas- 
ed.   Will  admitted  to  probate. 

The  register  of  wills  being  disqualified  to 
probate  the  paper  writing  purporting  to  be 
the  last  will  and  testament  of  Alfred  D.  Le- 
carpentler, deceased,  a  petition  was  present- 
ed on  behalf  of  those  named  therein  as  ex- 
ecutors asking  the  Orphans'  Court  to  take 
Jurisdiction  thereof  and  to  probate  the  wllL 


An  order  was  made  directing  that  dtatlona 
issue  to  the  persons  interested  therein,  and 
at  the  return  thereof  a  caveat  was  filed  on 
behalf  of  two  of  the  persons  so  interested. 

Robert  H.  Richards,  of  Wilmington,  for 
propounders.  Edward  G.  Cooke  and  Charles 
W.  Bush,  both  of  Wilmlngt<Hi,  for  caveators. 

CURTIS,  P.  J.  Alfred  D.  Lecarpentler 
died  March  1,  1914,  leaving  a  will  dated  July 
10, 1912,  the  two  attesting  wltnesseis  to  which 
were  Francis  M.  Walker,  Esq.,  and  George 
A.  Elliott,  Esq.  Mr.  Walker  was  at  the  time 
of  the  execution  of  the  will,  and  at  the  death 
of  tUe  testator  and  still  is,  register  of  wills 
for  New  Castle  county.  Being  disqualified 
to  probate  the  will,  a  petition  was  presented 
to  the  Orphans'  Ck)urt  by  those  named  In  the 
win  as  executors,  setting  forth  the  disquali- 
fication of  Mr.  Walker  and  asking  that  the 
Orphans'  Court  take  jurisdiction,  as  provided 
in  the  Constitution  of  the  state.  Thereupon 
this  court  made  an  order  taking  cognizance 
of  the  cause,  and  directing  that  citations  be 
Issued  to  all  the  parties  interested  and  no- 
tice given  by  publication  in  the  usual  way 
according  to  the  practice  In  the  register's 
court  All  the  parties  were  cited,  or  notified, 
or  appeared.  A  caveat  In  general  form  was 
filed  by  two  of  the  parties  interested,  and  on 
motion  of  the  attorney  for  the  proponent  of 
the  will,  the  caveators  were  required  to  set 
out  the  grounds  on  which  the  caveat  was 
based.  Objections  were  made  to  the  com- 
petency of  l>otb  of  the  attesting  witnesses; 
to  Mr.  Walker  because  he  was  register  of 
wills,  and  to  Mr.  Elliott  because  he  was  a  ' 
stockholder  and  director  of  the  Equitable 
Guarantee  ft  Trust  Company,  which  was  one 
of  the  executors  and  was  also  appointed  trus- 
tee of  the  estate. 

[1]  The  first  ground  of  objection  was  not 
further  urged  and  was  distinctly  abandoned. 
Inasmuch  as  by  the  Constitution  in  case  a 
register  of  wills  Is  interested  in  questions 
concerning  the  probate  of  wills,  the  cogni- 
sance thereof  belongs  to  another  tribunal,  the 
Orphans'  Court,  there  is,  of  course,  no  basis 
for  an  objection  to  the  competency  of  the 
register  of  wills  to  testify  as  an  attesting 
witness  at  the  probate  of  the  will  ia  the 
Orphans'  Court 

Against  the  suflldency  of  this  objection  the 
attorney  for  the  will  cited  authorities  to 
show  that  a  person  is  not  disqualified  to  act 
as  subscribing  witness  to  a  will  because  at 
the  time  of  the  execution  of  the  will  he  was 
a  judge  of  a  court  for  the  probate  of  wills. 
Schouler  on  Wills,  172;  Patten  v.  Tallman. 
27  Me.  19;  Panaud  r.  Jones,  1  CaL  488; 
McLean  r.  Barnard,  1  Root  (Conn.)  462; 
Ford's  Case,  2  Root  (Conn.)  232.  He  would, 
of  course,  be  disqualified  to  probate  the  will. 

[2]  The  ether  ground  of  objection  related 
to  the. competency  of  Mr.  Elliott  Testlmon.v 
was  heard  before  the  Orphans'  Court  which 


•Tor  otbar  cases  ■«•  (am*  tople  and  mcUod  NUUBER  In  Deo.  Dls.  t  Am.  Dig.  K«7-Mo.  S*riM  *  Rep'r  Indazae 


Digitized  by 


Google 


im 


OREIF  T.  JAMES  H.  WRIGHT  00. 


206 


showed  that  Mr.  EHIlott  was  a  stockholder 
and  director  of  the  Ekiuitable  Guarantee  & 
Trust  Company,  and  that  the  nnmber  of 
ihares  of  the  stock  of  the  company  held  by 
him  were  50.  There  was  no  evidence  of  any 
other  interest  which  he  had  in  the  estate  of 
tlie  decedent  In  any  way. 

The  statute  of  this  state  requires  that 
there  be  two,  or  more,  "credible"  witnesses 
to  a  will.  It  seems  to  be  settled  by  uniform 
decisions  that  "credible"  is  synonymous  with 
"competent."  Page  on  Wills,  |  101 ;  40  Cyc. 
1109.  The  case  of  Sutton  y.  Sutton,. 6  Har. 
439,  seems  to  have  a  different  definition  and 
to  make  It  synonymous  with  'creditable." 
bat  it  was  not  so  there  said  respecting  the 
testimony  of  an  attesting  witness.  There  are 
two  cases  which  were  decided  before  1881, 
when  the  act  removing  the  diaabllity  of  in- 
terest of  witnesses  was  passed.  They  were 
Sutton  T.  Sutton,  5  Har.  459,  and  Davis  v. 
Kogers,  1  Houst.  44.  But  neither  of  them 
decided  that  a  i)erson  named  as  executor  in 
a  will  was  disqualified  as  an  attesting  wit- 
ness to  the  will.  In  each  of  the  cases  the 
court  considered  Whether  persons  named  as 
executors  were  competent  to  testify,  not  as 
attesting  witnesses,  but  as  general  witnesses. 
In  the  former  case  (Sutton  v.  Sutton),  there 
were  two  executors  called  to  prove  the  clr- 
cDmstances  under  which  the  will  was  found 
after  the  death  of  the  testator.  One  of  them 
was  Interested  in  a  codicil  and  was  excluded, 
]ast  as  all  persons  interested  in  a  suit  were 
at  that  time  excluded,  but  the  other  executor 
not  being  so  Interested  was  admitted.  In  the 
later  case,  Davis  v.  Rogers,  William  H.  Rog- 
ers, the  executor  named  In  the  will,  but  not 
an  attesting  witness,  was  also  a  trustee  un- 
der the  will,  which  expressly  provided  that 
be  should  be  paid  fair  and  liberal  compensa- 
tion as  such  trustee.  It  was  held  that  he 
was  Incompetent  by  reason  of  his  interest. 
Chief  Justice  Harrington,  howerer.  Intimat- 
ed that  there  would  have  been  a  difference 
if  he  had  been  an  attesting  witness,  and  the 
only  dIsqnaliflcatioD  urged  was  based  on 
Us  b^ng  such. 

Whatever  may  have  been  the  decisions  be- 
fore 1881,  one  decision  has  been  rendered  In 
Delaware  since  that  time  which  la  dedaive 
of  this  case,  and  binding  on  this  court  The 
n<-t  of  April  6,  1881  (chapter  537.  vol.  16.  p. 
198.  of  Revised  C!ode},  removed  the  disability 
of  interest  in  a  witness  and  made  a  person 
ioterestet?  in  the  event  of  the  suit  or  matter 
to  be  determined  competent  as  a  witness,  ex- 
cept in  proceedings  by  or  against  executors, 
in  which  a  Judment  or  decree  may  be  render- 
ed for  or  against  them. 

In  the  case  of  In  re  Splegelbalter's 
Will,  1  Pennewill,  5,  39  AU.  465  (1897), 
the  executor  was  one  of  the  attesting  wit- 
nesses, and  It  was  held  he  was  not  disquali- 
iled  to  prove  the  execution  of  the  will.  The 
court  relied  on  the  act  of  1881,  above  refer- 
red to,  as  making  the  executor  competent  as 


an  attesting  witness.  It  'was  also  there  held 
that  the  proviso  of  the  act  did  affect  the  re- 
sult This  decision  is  binding  on  this  court 
It  was  by  the  Superior  Court  on  an  Issue 
from  the  register  of  wills,  and  by  the  Consti- 
tution made  final,  and  It  is,  therefore,  final 
so  far  as  the  Orphans'  Court  is  concerned 
when  It  takes  cognizance  of  the  probate  of  a 
will  in  cases  where  the  register  of  wills  la 
disqualified. 

The  case  of  In  re  Splegelbalter's  Will  also 
decides  that  a  trustee  under  a  will  is  not 
disqualified  to  be  an  attesting  witness,  for 
interest  in  the  event  is  no  longer  a  disquali- 
fication. It  Mr.  Elliott  bad  been  executor 
and  trustee  under  this  will,  he  would  not 
have  been  Incompetent  as  an  attesting  wit- 
ness, much  less  would  he  be  here  since  he  Is 
not  executor  or  trustee,  but  an  oflJcer  and 
holder  of  a  small  number  of  shares  of  stock 
of  a  corporation  named  as  executor  and  trus- 
tee. 

Counsel  for  the  will  In  his  brief  cites  au- 
thorities of  other  courts  which  sustain  the 
decision  of  the  Superior  Court,  but  it  is  not 
necessary  to  advert  to  them. 

The  argument  for  the  caveators  is  based 
lafgely  on  the  decisions  of  a  Pennsylvania 
statute  respecting  gifts  by  will  to  or  In  trust 
for  charities.  This  statute  expressly  requir- 
es that  In  such  cases  the  witnesses  to  the  will 
shall  not  only  be  credible,  but  "at  the  time 
disinterested."  Of  course,  decisions  respect- 
ing this  statute  are  not  helpful  In  interpret- 
ing or  applying  our  own  statute. 

There  Is  no  ground  to  sustain  the  caveat 
and  an  order  will  be  made  admitting  the 
win  to  probate. 


(10  Del.  Ch.  SOS) 

OREIF  et  al  v.  JAMES  H.  WRIGHT  CO. 

(Court  of  Chancery  of  Delaware.    June  15, 
1914.) 

1.  COBPORATIORS  (S  567*)  — Rbckivekships  — 
Srr-Om  or  oa  Against  CtAiMAirra. 

The  right  to  set  off  mutual  debts  due  to 
and  from  a  corporation,  under  Rev.  Code  18S2, 
amended  to  1893,  p.  793,  c.  106,  i  21,  provid- 
ing that  mutual  debts  between  parties  to  an 
action,  due  at  the  time  of  action  brought  in 
the  same  right,  may  be  the  subject  of  set-off, 
was  not  defeated  by  the  appointment  of  a  re- 
ceiver for  the  corporation  under  a  statute  au- 
thorizing the  appointment  of  a  receiver  for 
insolvent  corporationB  on  the  application  and 
tor  the  benefit  of  any  creditor  or  stockholder, 
since  such  receiver  takes  the  aBseta  as  a  tras" 
tee  and  as  a  repreientative  of  the  insolvent 
and  acquires  no  greater  interest  in  the  estate 
than  the  corporation  bad,  and  the  assets  are 
subject  to  such  set-offs,  liens,  and  incum- 
brances as  exist  at  the  time  of  the  appointment 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  2287;    Dec.  Dig.  {  567.*) 

2.  CoaPOBATiONB  (8  567*)  —  Rkceivkbships — 
Set-Offs  op  ob  Aqainbt  Claimants. 

A  debt  due  to  the  receiver  of  an  insolvent 
corporation,  as  distin^ished  from  a  debt  due 
to  the  corporation,  cannot  be  set  off  against  a 
debt  due  from  the  corporation. 

[Ed.    Note.— Fot   other  cases,  see  Corpora- 
tionii,  Cent  Dig.  §  2287;  Dec  Dig.  }  667.*i 
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Action  by  Simon  Grelf  and  others,  trading 
under  the  firm  name  and  style  of  L.  Grelf  & 
Brc,  against  the  James  H.  Wright  Company. 
A  receiver  having  been  appointed  for  the  de- 
fendant company,  claims  of  various  creditors 
were  filed,  and  exceptions  were  taken  to  the 
claim  filed  by  Elmer  E.  McDanlel.  The  mat- 
ter was  heard  on  said  claim  and  exceptions. 
Order  entered,  instructing  the  receiver  to  al- 
low a  set-oir  by  the  claimant 

Marvel,  Marvel  &  Wolcott,  of  WUmlngton, 
for  receiver.  WllUam  8.  HlUes,  of  Wilming- 
ton, for  claimant 

The  CHANCELLOR.  Elmer  B.  McDanlel 
for  several  years  bought  goods  of  James  H. 
\v  rigut  Company  on  credit,  and  the  company 
owed  McDanlel  for  ^oard  and  care  of  a  horse 
and  wagon.  These  two  running  accounts  were 
occasionally  settled  by  allowing  one  against 
the  other.  On  February  12,  1912,  such  a  set- 
tlement was  made  and  mutually  discharged, 
a^d  each  continued  to  become  Indebted  to 
the  other.  Afterwards  a  receiver  was  ap- 
pointed for  the  company  on  the  ground  of 
its  Insolvency.  At  that  time  McDanlel  owed 
to  the  company  ^19.36  and  the  company 
owed  McDanlel  $472.67.  McDanlel  claims 
the  right  to  offset  the  amount  the  company 
owes  him  against  the  Amount  he  owes  the 
company,  and  the  receiver,  by  petition  setting 
forth  the  above  facts,  asks  for  Instructions. 
The  counsel  for  McDanlel  voluntarily  ap- 
peared to  the  petition,  and  the  question  was 
argued  by  him  and  by  counsel  for  the  re- 
ceiver. 

II]  Before  the  appointment  of  the  re- 
ceiver the  mutual  debts  could  have  been  set 
off  under  the  statutes  of  this  state.  Revised 
Code,  c.  106,  i  21,  p.  783.  Did  the  appoint- 
ment by  the  court  of  a  receiver  of  the  corpo- 
ration, based  on  its  Insolvency,  change  this 
right?  The  statute  authorizes  the  Court  of 
Chancery  to  appoint  a  receiver  for  an  insol- 
vent corporation  "on  the  application  and  for 
the  benefit  of  any  creditor  or  stockholder 
thereof."  A  receiver  so  appointed  is  not  a 
purchaser  for  value  without  notice,  but  takes 
the  assets  of  the  company  as  a  trustee  and  as 
a  representative  of  the  Insolvent.  The  receiv- 
er acquires  no  greater  interest  in  the  estate 
than  the  corporation  had.  Its  assets  are  sub- 
ject to  set-offs,  liens  and  incumbrances  as 
they  exist  at  the  time  of  the  appointment 
5  Pomeroy's  Equitable  Remedies,  i  187 ;  High 
on  Receivers,  i  247;  Van  Wagoner  v.  Pater- 
son  Gas  Co.,  23  N.  J.  Law,  283;  Scott  v.  Arm- 
strong, 146  U.  S.  489,  13  Sup.  Ct  148,  36  L. 
Ed.  1058;  Davis  v.  Industrial,  etc.,  Co.,  114 
N.  C.  321, 18  S.  B.  871,  23  L.  B.  A.  322  (1884) ; 
Steelman  v.  Atchley,  88  Ark.  294,  135  S.  W. 
702,  32  L.  K.  A.  (N.  S.)  1060. 

[2]  Of  course  a  debt  due  to  the  receiver, 
as  distinguished  from  a  debt  due  to  the  com- 
pany, cannot  be  set  off  as  against  a  debt  due 
from  the  company.    The  reason  is  the  same 


as  that  applicable  where  one  becomes  In- 
debted to  an  executor  or  administrator  of  an 
insolvent  estate.  Such  a  debt  cannot  be  set 
off  against  a  debt  which  be, owed  the  de- 
ceased, for  he  owes  the  administrator  or 
executor,  while  the  estate  owes  him.  Davis 
V.  Industrial,  etc.,  Co.,  114  N.  O.  321,  18  S.  E. 
371,  23  L.  R.  A.  322  (1894). 

Set-off  is  inadmissible,  it  is  said,  where  the 
receiver  represents  the  creditors  in  suits  to 
recover  unpaid  subscriptions  to  capital  stock, 
which  constitute  a  trust  fund  (Davis  v.  In- 
dustrial,' etc.,  Co.,  supra),  or  in  suits  to  re- 
cover dividends  Illegally  paid  (Osgood  t.  Ojf- 
den,  *43  N.  Y.  70), 

But  the  case  under  consideration  Is  a  plain 
one  of  mutual  debts  arising  in  the  usual 
course  of  business,  and  the  two  claims  are 
subject  to  legal  as  well  as  equitable  set-off. 

An  order  will  be  entered  instructing  the  re- 
ceiver according  to  this  opinion. 


(6  Borce,  US) 
DBAPEB  V.  DBLAWARB  STATE  GBANGB 
MDT.  FIRE  INS.  CO. 

(Superior  (3ourt  of  Delaware.     Sussex,  'june 
29,  1914.) 

1.  Insurance  (g  646*)— Aoiions— Bubokn  or 
Pboof. 

For  a  party  to  recover  on  a  contract  of  in- 
surance, the  existence  of  a  valid  contract  and 
the  occasion  that  fixes  liability  thereander  must 
be  proved. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent   Dig.  {|  1555,  1645-1668;    Dec  Dig.   i 

2.  Instjbanc*  (1 124*)— Natuik  or  "Coktraot 

or  INBUBANCB." 

A  "contract  of  insurance"  against  loss  or 
damage  to  property  is  a  contract  of  indemnity, 
and  is  an  undertaking  on  the  part  of  the  in- 
surer, based  npon  sufficient  consideration,  to 
pay  the  insured  a  certain  sum  of  money  upon 
the  happening  of  a  certain  contingency. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §|  172,  178;   Dec.  Dig.  {  124.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3074-3677.] 

3.  INSUBAKCE  (i  124*)— LlABILITT  Or  INSCBEB 

— Necessitt  of  Loss. 

A  fire  insurance  contract  is  essentially  a 
personal  contract,  and  is  not  a  contract  to  in- 
sure the  property  against  fire,  but  one  to  in- 
sure the  owner  of  the  property  against  loss  by 
fire;  and  hence  a  destruction  of  the  property  by 
fire  does  not  render  the  insurer  liable,  unless  in- 
sured has  thereby  sustained  a  loss. 

[Bd,  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |g  172,  178;   Dec.  Dig.  i  124.*] 

4.  Insxjbanck  (I  630*)— Actions  on  Poucies 
— Plkadino — Irbubable  Imtkbxst. 

In  an  action  on  a  fire  insurance  policy, 
plaintiff  must  allege  and  prove  an  insurable  in- 
terest in  the  property^  existing  at  the  inception 
of  the  policy,  or  subsisting  during  the  risk  and 
existing  at  the  time  of  the  loss;  and  hence  a 
declaration  failing  to  allege  such  interest  at 
the  date  of  the  contract  and  at  the  time  of  the 
loss  was  demurrable. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  IMg.  a  1582,  1583 :   Dec.  Dig.  {  830.*] 
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5.  ISSTJKANCK   (I   119*)    —   VaUDITT  OF  CON- 
TBACF— NECESSITT   OF    InSUBABLS   INTKBKBT. 

An  inanrance  policy  against  loss  of  prop- 
crl;  in  which  the  insured  has  no  interest 
amoQn'ts  to  a  wager,  and  is  void,  as  contrary  to 
public  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  {  165 ;  Dec  Dig.  {  118.*] 

Action  by  Annie  Y.  Draper  against  the 
Delaware  State  Grange  Mutual  Fire  Insur- 
ance Company.  On  demurrer  to  the  declara- 
tion.   Demarier  sustained. 

.  Demnrrer  to  declaration  (No.  4SS,  February 
term,  1914). 

The  averments  of  the  first  and  third 
eouits  of  the  declaration  are  to  the  ettect 
that  the  defendant  made  a  contract  of  in- 
anrance with  the  plaintiff  whereby  It  under- 
took and  promised  to  "Insure  the  plaintiff 
against  loss  or  damage"  resulting  from  de- 
struction by  fire  or  lightning  of  "certain  prop- 
erty in  the  said  agreement  or  policy  named 
and  described,"  and  that  thereafter  "the 
property  In  said  i>oUcy  Insured  was  dam- 
aged or  destroyed  by  fire,"  without  stating 
that  at  the  time  of  ttie  fire  as  well  as  at  the 
time  of  the  making  of  the  contract,  the  plain- 
tiff had  an  Insurable  Interest  In  the  property 
insured  and  destroyed. 

In  the  second  count  there  Is  an  averment 
that  the  plaintiff  "was  Interested  In  the  In- 
sured premises,"  bnt  the  relation  of  this  aver- 
ment to  the  context  makes  It  apparent  that 
the  Interest  averred  was  an  Interest  of  the 
plaintiff  at  the  time  of  the  Inception  of  the 
contract ;  this  count  like  the  other  two  being 
dient  as  to  an  Interest  of  the  plaintiff  In  the 
property  at  the  time  of  its  destmction  by 
Are. 

The  ground  of  demnrrer  is  that  while  the 
plaintiff  has  stated  a  contract  of  Insurance 
between  herself  and  the  defendant  and  has 
alleged  the  destruction  by  fire  of  the  proper- 
ty described  In  the  policy,  she  has  failed  to 
show  a  right  of  recovery  because  she  has 
failed  to  disclose  that  she  had  an  Insurable 
Int^est  In  the  property  described  therein, 
either  at  the  inception  of  the  contract  or  at 
the  time  the  property  was  destroyed. 

Argued  before  WOOLLET  and  RICE,  JJ. 

Robert  O.  Houston  and  Robert  C.  White, 
both  of  Georgetown,  for  plaintiff.  John  B. 
Hutton,  of  Dover,  and  Andrew  J.  Lynch,  of 
Georgetown,  for  defendant 

WOOLIiET,  J,,  after  making  the  above 
statement,  delivered  the  opinion  of  the  court. 

[1,  J]  In  order  for  a  party  to  recover  on  a 
contract  of  insurance,  two  things  are  neces- 
sary to  be  proven:  First,  the  existence  of  a 
valid  contract;  and,  second,  the  occasion 
that  fixes  liability  thereunder.  A  contract 
of  Insurance  against  loss  or  damage  to  prop- 
erty is  a  contract  of  indemnity.  It  Is  an  un- 
dertaking on  the  part  of  the  Insurer,  based 
npon  sufficient  consideration  to  pay  the  in- 


sured a  certain  sam  of  money  upon  the  hap- 
pening of  a  certain  contingency.  The  con- 
tingency, in  the  contract  here  sued  upon,  is 
loss  occasioned  tiie  plaintiff  by  fire  to  the 
property  described  In  the  contract 

[3]  A  contract  of  insurance  is  essentially 
a  personal  contract  Traders'  Ins.  Co.  t. 
Newman,  120  Ind.  664,  22  N.  B.  428.  It  is 
not  a  contract  to  Insure  property  against  fire, 
but  is  one  to  insure  the  owner  of  property 
against  loss  by  fira  Destmction  by  fire  of 
the  property  described  in  the  contract  of  In- 
surance Is  not  the  contingency  upon  which 
the  Insurer  promises  to  indemnify  the  in- 
sured. It  Is  only  when  by  fire  the  insured 
has  sustained  a  loss  that  the  Insurer  may 
be  called  npon  to  perform  Its  contract  of 
indemnity. 

(4]  As  it  Is  quite  Impossible  for  the  insured 
to  sustain  a  loss  to  property  by  fire  unless 
he  has  an  Interest  In  the  property,  and  as  he 
may  recover  only  when  he  has  sustained  a 
loss.  It  Is  now  recognized  that  In  actions  upon 
contracts  of  fire  Insurance,  excepting  in  cer- 
tain classes,  as  In  marine  Insurance,  the  ex- 
istence of  an  Insurable  Interest  on  the  part 
of  and  the  consequent  loss  sustained  by  the 
Insured,  must  be  shown  and  proved  bi^ore 
be  can  recover. 

The  insurable  interest  in  property  of  one 
claiming  indemnity  for  Its  loss  by  fire  must 
first  be  shown  to  have  existed  at  the  Incep- 
tion of  the  policy,  or  to  have  lej^Uy  sub- 
sisted during  the  risk  (Hooper  t.  Robinson,  -98 
U.  S.  528,  25  U  Ed.  219),  and  then  to  have 
existed  at  the  time  of  the  loss. 

[i]  If  no  Insurable  Interest  of  the  Insured 
in  the  property  can  be  shown  at  the  time  of 
Its  destruction,  he,  of  Oourse,  can  show  no 
loss,  and  if  he  shows  no  Insurable  Interest 
at  the  Inception  of  the  contract  or  during  the 
risk,  he  falls  to  disclose  a  valid  contract  of 
Insurance.  A  contract  of  insurance  -  Is  a 
contract  of  Indemnity,  and  Its  object  Is  to 
avert  a  loss  rather  than  to  allow  a  gain.  A 
policy  of  Insurance  against  loss  of  property 
In  which  the  Insured  has  no  Interest,  there- 
fore^ amounts  to  a  wager,  and  wager  policies 
are  void  upon  the  ground  that  they  are  con- 
trary to  public  policy. 

It  becomes  necessary,  therefore,  in  an  ac- 
tion upon  a  conttact  of  fire  Insurance,  for  the 
Insured  to  prove  as  facts,  that  he  had  an 
Insurable  Interest  In  the  property  Injured  or 
destroyed,  at  a  time  when  under  the  terms  of 
the  contract,  the  Insurer  was  legally  bound 
to  Indemnify  the  Insured  for  loss  when  It  hap- 
pened, and  that  be  also  had  an  Insurable  In- 
terest In  the  property  at  the  time  of  the  loss. 
As  these  facts  must  be  proved  before  recov- 
ery may  be  had,  they  must  be  averred  before 
proof  of  them  Is  allowed.  Cooley's  Briefs  on 
the  Law  of  Insurance,  85,  87,  135,  137,  138, 
139, 141, 143 ;  19  Cyc.  5&3,  591,  920;  Freeman 
V.  Fulton,  etc.,  Co.,  38  Barb.  (N.  Y.)  247; 
Harness  v.  National  Fire  Ins.  Co.,  62  Mq. 
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App.  245;  Qnarrier  r.  Peabody  Insurance 
CJo.,  10  W.  Va.  507,  27  Am.  Rep.  582;  Scott 
V.  Phoenix  Ins.  Ck>.,  65  Mo.  App.  75;  German 
Ins.  Co.  V.  Everett  (Tex.  Civ.  App.)  86  S.  W. 
125;  Davis  v.  New  England  Ins.  Co.,  70  Vt 
217,  39  AU.  1095;  Vernon  Ins.  Co.  t.  Bank,  29 
Ind.  App.  678,  65  N.  E.  23;  Hardwlck  v. 
State  Ins.  Co.,  20  Or.  547,  26  Pac.  840;  Chris- 
man  V.  State  Ins.  Co.,  16  Or.  283, 18  Pac.  466 ; 
Prussian  National  Ins.  Co.  v.  Peterson,  30 
Ind.  App.  289,  64  N.  E.  102;  Bryan  v.  Far- 
mers' Mutual  Ins.  Ass'n,  81  App.  Diy.  542,  81 
N.  T.  Supp.  145. 

The  demurrer  Is  sustained  to  all  counts  of 
the  declaration. 

(10  Del.  Ch.  3U) 

MAHONEY  et  aL  v.  HEALY  et  ai 

"Oourt  of  Chancery  of  Delaware.    June  23, 
1014.) 

(.  Witnesses  (J  198»)  —  Pbivileged  Commtj- 
nications^Attornet  and  Client. 

Upon  a  bill  brought  by  the  grandchildren 
»f  a  decedent  to  set  aside  certain  transfers  of 
property  made  by  her  in  her  lifetinie,  on  the 
ground  of  undue  influence  and  mental  incapac- 
ity, an  attorney  was  competent  to  testify  wheth- 
er he  had  visited  deceased  as  to  the  mailing  of 
her  will,  as  bearing;  upon  her  mental  condition, 
since  the  rule  of  privilege  does  not  apply  in  liti- 
gation instituted  after  the  death  of  the  client, 
and  where  all  the  parties  claim  under  the  client. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  747,  748,  763;   Dec.  Dig.  g  198.*] 
2.  Witnesses  (§  202*)— Privfleqed  Communi- 
cations —  Testamentaet   iNSTBUCnONS   TO 
Attobnet. 

Instrucdona  to  an  attorney  as  to  drawing 
a  will  are  not  privileged  communications,  in  a 
contest  to  establish  the  will. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  a  756,  757;  Dec  Dig,  {  202.*] 

Bill  by  Teresa  O.  Mahoney  and  otliers 
against  Margaret  A.  Healy  and  others.  Pe- 
tition for  rule  requiring  a  witness  to  appear 
and  show  cause  why  he  should  not  be  order- 
ed to  answer  certain  questions.  Rule  made 
absolute. 

See,  also,  9  DeL  Ch.  273.  81  AtL  583. 

During  the  taking  of  testimony  before  the 
examiner  appointed  in  this  cause,  John 
Biggs,  Esq.,  an  attorney  at  law,  was  produc- 
ed as  a  witness  and  declined  to  answer  cer- 
tain questions  because  his  knowledge  of  the 
matter  Inquired  about  was  obtained  while 
acting  in  a  professional  capacity.  Upon  cer- 
tification by  the  examiner  to  the  Chancellor 
of  the  testimony  of  the  witness,  the  solicitor 
for  the  complainants  presented  a  petition 
for  a  rule  of  this  Court  requiring  the  witness 
to  appear  and  show  cause  why  he  should  not 
be  ordered  to  answer  the  questions.  The  wit- 
ness appeared  gratis  and  assigned  the  above 
stated  reason  for  declining  to  answer  the 
questions  and  stated  that  he  desired  to  be 
instructed  as  to  how  far  his  testimony  should 
go. 

Charles  W.  Bush,  of  Wilmington,  for  com- 
plainants. Hugh  M.  Morris,  of  Wilmington, 
for  defendants. 


THE  CHANCELLOR.  The  bill  was 
brought  to  set  aside  certain  transfers  of  prop- 
erty made  by  Winifred  Cottlngham  In  her 
lifetime,  it  being  claimed  that  the  transfers 
were  made  through  fraudulent  influences 
and  that  Winifred  Cottlngham  was  then  men- 
tally incompetent  to  make  the  tran-sfer.  The 
suit  was  by  grandchildren  of  Winifred  Cot- 
tingliam  after  her  death.  See  Mahoney  t. 
Healy,  9  Del.  Ch.  273,  81  Aa  583. 

[1]  As  the  mental  capacity  of  Winifred 
Cottlngham  was  in  question,  Mr.  Biggs  was 
asked  whether  he  had  visited  Winifred  Cot' 
tingham  respecting  the  making  of  a  will  by 
her,  and  he  declined  to  answer  because  his 
knowledge  was  gained  while  acting  as  her 
legal  adviser.  No  objection  seems  to  have 
been  made  by  counsel  for  the  defendant  to 
the  questions,  or  to  their  being  answered. 
It  was  apparent  that  the  purpose  of  the  ques- 
tions was  to  elicit  evidence  as  to  the  mental 
condition  of  Winifred  Cottlngham.  At  the 
hearing  of  the  rule  the  question  was  argued 
as  one  of  privileged  communication  between 
attorney  and  client  It  seems  to  be  well 
settled,  however,  that  the  rule  of  privilege 
does  not  apply  in  litigation  instituted  after 
the  death  of  the  client  where  all  tiie  parties 
claim  under  the  client  Russell  t.  Jackson^ 
9  Hare,  387,  392,  68  Eng.  Reprint  558;  Glover 
V.  Patten,  165  U.  S.  394,  17  Sup.  Ct  411,  41 
L.  Ed.  760;  Kern  v.  Kern,  154  Ind.  29,  55 
N.  E.  1004;  Downing-s  WIU,  118  Wis.  581.  95 
N.  W.  876;  Norton  v.  Clark,  253  111.  557,  565, 
97  N.  E.  1079;  Cdates  v.  Semper,  82  Minn. 
460,  85  N.  W.  217;  Layman's  WiU,  40  Minn. 
371,  42  N.  W.  286;  PhllUps  T.  Chase,  20X 
Mass.  444,  87  N.  E.  765,  131  Am.  St  Rep.  406; 
Doherty  v.  O'Callaghan,  157  Mass.  90,  31  N. 
E.  726,  17  L.  R.  A.  188,  and  note,  34  Am.  St. 
Rep.  258;  Wilkinson  v.  Service,  249  111.  146, 
94  N.  E.  50,  Ann.  Cas.  1912A,  41. 

In  the  case  of  Glover  t.  Patten,  165  U.  S. 
394,  406,  17  Sup.  Ct.  411,  41  L.  Ed.  760,  the 
court  said: 

"In  a  suit  between  devisees  under  a  will,  state- 
ments made  by  the  deceased  to  counsel  respect- 
ing the  execution  of  the  will,  or  other  similar 
document,  are  not  privileged.  While  such  com- 
munications might  be  privileged,  if  offered  by 
third  persons  to  establish  claims  against  aa 
estate,  they  are  not  within  the  reason  of  the 
rule  requiring,  their  exclusion,  when  the  con- 
test is  between  the  heirs  or  next  of  kin." 

This  was  an  action  by  children  to  establish 
their  rights  as  creditors  of  the  estate  of  their- 
deceased  mother. 

In  Russell  v.  Jackson,  9  Hare,  387,  68  Eng. 
Reprint,  558,  the  court  held  that  in  testamen- 
tary dispositions  the  very  foundations  oi» 
which  the  rule  protecting  confidential  dis- 
closures proceeds,  seems  to  be  wanting, 
where  the  contest  is  between  parties,  all  ot 
whom  claim  under  the  testator. 

In  Phillips  V.  Chase,  201  Mass.  444,  449, 
87  N.  E.  755,  131  Am.  St  Rep.  406  (1909),  It 
was  said: 

"Where  the  controversy  is  not  between  an 
estate  and  persons  claiming  against  it,  but  is 


*For  other  easee  see  same  topic  Uid  lecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes- 


Digitized  by 


Google 


DeL) 


BOWDEN  ▼.  PHILADELPHIA,  B.  4  W  R.  00 


209 


to  determine  who  shall  take  by  succession  the 
property  of  a  deceased  person,  and  both  par- 
ties claim  under  him,  the  reason  for  the  privilege 
(of  a  communication  made  to  an  attorney]  does 
Dot  exist,  and  neither  can  set  up  a  claim  of 
privilege  against  the  other." 

[2]  Instructions  to  an  attorney  as  to  draw- 
lug  a  will  are  not  privileged  communications 
in  a  contest  to  establish  tbe  will.  Wilkin- 
son T.  Service,  249  111.  146,  150,  94  N.  E.  50, 
Ann.  Cas.  1912A,  41;  Norton  v.  Clark,  253 
lU.  564,  97  N.  E.  1079;  In  re  Downlng's  Will, 
118  Wis.  681,  95  N.  W.  876;  Coates  v.  Sem- 
per, 82  Minn.  460,  85  N.  W.  217. 

There  are  no  cases  In  Delaware  which 
have  a  real  bearing  on  the  question  here  rais- 
ed. In  this  case  the  rule  of  privilege  does 
not  apply.  All  the  complainants  are  grand- 
children of  Winifred  Ck)ttlngham  and  claim 
under  her,  and  are  seeking  to  set  aside 
transfers  made  by  her.  Margaret  A.  Healy, 
the  real  defendant,  is  a  daughter  of  Winifred 
Cottlngham.  If  the  transfer  is  set  aside  the 
parties  complainant  and  defendant  will  get 
their  shares  of  the  property  transferred. 
Testimony  as  to  statements  and  conduct  of 
Winifred  Gotttngham,  if  otherwise  admissi- 
ble In  evidence,  are  not  to  be  excluded  be- 
caase  the  person  to  prove  them  is  the  one 
who  received  his  knowledge  as  her  attorney, 
and  in  the  course  of  bis  professional  trans- 
actions with  her.  No  sufficient  reason  has 
been  shown  why  the  questions  should  not 
have  been  answered  by  the  witness.  The 
complainants  are  entitled  to  have  the  rule 
made  absolute. 
liOt  an  order  be  entered  accordingly. 

(S  Boyce,  146}  ■-=-==" 

BOWDEN  et  aL  v,  PHILADELPHIA,  B.  & 

W.  B.  CO. 

(Soperior  Court  of  Delaware.     Sussex.     Jane 

29,  1914.) 

1.  CABBixiia  (g  76*)— Cakbiaqe  of  Goods— Ac- 
tions FOB  Loss — Persons  Entitled  to  Sue. 

In  an  action  by  a  shipper  to  recover  for 
loss  of  goods  under  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  §  20,  24  Stat  386  (U. 
S.  Comp.  St.  1901,  p.  3169),  as  amended  by 
Act  June  29,  1906,  c.  3591,  {  7,  par.  11,  34 
Stat.  593  (V.  S.  Comp.  St  Supp.  1911,  p. 
1307),  requiring  any  interstate  carrier  to  issue 
a  bin  of  lading,  and  making  it  and  any  other 
carrier  to  which  it  may  he  delivered  liable  "to 
the  lawful  holder  thereof  for  any  loss,  the  hold- 
ing ot  the  hill  of  lading  is  not  a  prerequisite  to 
Rich  right  or  action;  but  the  statute  extends 
its  remedy  directly  against  the  carrier  to  whom 
goods  are  delivered  for  shipment  in  behalf  of 
Bucb  shipper,  or  one  who  has  succeeded  to  bis 
rights. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  256-271,  363;    Dec.  Dig.  i  76. 'I 

2.  Cabbizhs  (J  53*)-;BiLL  of  Lading. 

A  bill  of  lading  is  not  a  contract  of  ship- 
ment, but  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  131,  165-167;  Dec.  Dig.  §  53.*] 

Action  by  James  E.  Bowden  and  others, 
trading  In  the  firm  name  of  J.  B.  Bowden  & 
Co.,    against  the  Philadelphia,   Baltimore  &\ 


Washington  Railroad  Company.  Demurrer 
to  declaration  overruled. 

Summons  case  (No.  18,  June  term,  1913). 
Demurrer  to  declaration  upon  the  grounds 
appearing  in  the  opinion  of  the  court.  De- 
murrer overruled. 

Argued  before  WOOLLET  and  RICE,  JJ. 

Andrew  J.  Lynch  and  Albert  F.  Polk,  both 
of  Georgetown,  for  pkdntiCfs.  Whlley  & 
Jones,  of  Georgetown,  for  defendant 

WOOLLEY,  J.  (delivering  the  opinion  of 
the  court).  This  is  an  action  upon  several 
contracts  of  carriage,  with  respect  to  which 
the  plaintiffs  declare  that  they  delivered  to 
the  defendant  and  the  defendant  accepted 
from  the  plaintiffs  certain  of  the  plaintiffs' 
property  to  be  by  it  proi  iptly  and  safely  car- 
ried and  transported  in  several  parts  from 
the  town  of  Seaford  in  the  state  of  Delaware 
to  the  city  of  Philadelphia  in  the  state  of 
Pennsylvania,  and  from  the  town  of  Seaford 
in  the  state  of  Deleware  to  the  town  of  Cum- 
berland in  the  state  of  Maryland,  and  in 
breach  of  which  the  plaintiffs  charge  that  tbe 
defendant  neglected  to  promptly  and  safely 
carry  the  same  to  tbe  points  of  destination 
as  promised,  to  their  damage  in  the  amount 
they  seek  to  recover  by  this  action. 

The  defendant  demurs  to  tbe  several  counts 
of  the  declaration,  and  for  grounds  of  demur- 
rer contends  that  tbe  transactions  declared 
upon  are  interstate  commercial  transactions, 
that  to  recover  upon  such  transactions  the 
plaintiffs  must  aver  that  they  are  the  lato- 
ful  holders  of  the  Mtts  of  lading  issued  by 
the  defendant  for  the  receipt  and  carriage  of 
the  property,  that  as  the  counts  contain  no 
such  averments  they  are  insufficient  in  law, 
and  for  authority  for  this  contention  cites  a 
part  of  the  amendment  of  section  20  of  the 
Interstate  Commerce  Act  (Act  Feb.  4,  1887, 
c.  104,  24  Stat  386  [U.  S.  Comp.  St  1901,  p. 
3169],  as  amended  by  Act  June  29,  1906,  c. 
3691,  8  7,  34  Stat.  693  [U.  8.  Comp.  St  Supp. 
1911.  p.  1307]),  which  is  as  follows: 

"That  any  common  carrier,  railroad  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  i>oint 
in  another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the 
{awful  holder  thereof  for  any  loss,  damage  or 
injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad  or  transportation 
company  to  which  such  property  may  be  deliv- 
ered or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract  receipt,  rule,  or 
reflation  shall  exempt  such  common  carrier, 
railroad  or  transportation  company  from  tbe 
liability  hereby  imposed:  Provided,  that  nothing 
in  this  section 'shall  deprive  any  bolder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  be  has  under  existing  law." 

If  there  is  any  doubt  about  the  purpose 
and  meaning  of  this  provision  of  the  act  it  is 
dispelled  by  the  remainder  of  the  provision, 
which  is: 

"That  the  common  carrier,  railroad  or  trans- 
portation company  issuing  such  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the 
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common  carrier,  railroad  or  transportation  com- 
pany on  whose  line  the  loss,  damage  or  injury 
ahall  have  been  sustained,  the  amount  of  such 
loss,  damage  or  injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment  or  tran- 
script thereof. 

[1]  The  manifest  object  of  this  proTlsion  of 
the  statute  Is  to  enable  one  who  contracts 
with  a  common  carrier  for  the  carriage  of 
goods  to  a  point  In  a  distant  state  over  its 
lines  and  over  the  connecting  lines  of  several 
common  carriers,  to  recover  damages  for 
injury  thereto  directly  from  the  carrier  to 
which  the  goods  were  delivered  and  by  which 
the  bill  of  lading  therefor  was  Issued,  with- 
out being  compelled  to  seek  out  and  sue  the 
particular  carrier  that  occasioned  the  Injury. 
The  legal  effect  of  the  provision,  bo  tar  as 
It  relates  to  a  carrier,  la  to  tmpose  upon  It 
a  legal  liability  to  perform  and  complete  by 
delivery  at  destination  every  contract  of  In- 
terstate carriage  Into  which  it  may  enter  for 
Itself  and  for  Its  connecting  lines  from  which 
escape  can  be  made  neither  by  rules  nor 
regulations  of  its  own  or  by  the  contract  or 
consent  of  the  shipper.  The  legal  ettect  of 
the  provision,  so  ftir  as  it  relates  to  a  ship- 
per, is  n()t  to  confer  upon  him  a  right  to  a 
new  kind  of  contract,  bnt  to  extend  to  him 
rather  a  new  and  an  additional  remedy  upon 
the  kinds  of  contracts  he  may  theretofore 
have  been  able  to  make,  by  affording  him  an 
opportunity  to  sue  and  recover  from  the  car- 
rier to  which  the  property  was  delivered  for 
shipment,  under  the  liability  Imposed  upon 
the  carrier  by  the  statute. 

[2]  Although  the  statute  says  "that  any 
common  carrier  •  •  •  receiving  property 
for  transportation  from  a  point  In  one  state 
to  a  point  In  another' state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any 
loss,"  we  conceive  that  by  that  language  the 
statute  does  not  attempt  to  create  a  class  of 
shippers  who  alone  may  resort  to  the  liabil- 
ity imposed,  either  by  giving  to  the  holder 
of  a  bill  of  lading  a  right  of  action  when 
otherwise  he  has  no  cause  of  action,  or  by 
making  the  mere  holding  of  a  bill  of  lading 
a  prerequisite  to  a  right  of  action  when  oth- 
erwise the  owner  of  the  property  shipped  has 
a  legal  cause  of  action.  In  other  words,  we 
construe  the  statute  to  extend  Its  remedy 
directly  against  the  carrier  to  whom  goods 
are  delivered  for  shipment,  and  in  behalf  of 
the  shipper  who  delivered  the  same  for  ship- 
ment, or  in  behalf  of  one  who,  by  some  law- 
ful transaction,  has  succeeded  to  the  ship- 
per's rights.  Such  a  person  may  or  may  not 
hoia  the  bill  of  lading,  and  his  failure  to  hold 
a  bill  of  lading,  upon  proof  of  his  right  oth- 
erwise to  recover,  will  no  more  defeat  that 
right  than  will  the  mere  possession  of  a  bill 
of  lading  confer  a  right  of  recovery  upon  one 
otherwise  without  a  right  to  recover.  In  fact 
goods  may  be  and  frequently  are  delivered 
and  received  for  shipment  without  a  bill  of 


lading  being  Issued  therefor.  Certainly,  if 
a  bill  of  lading  was  never  issued  to  a  ship- 
per, the  carrier's  failure  to  evidence  Its  con- 
tract in  this  form  would  neither  withdraw 
from  the  shipper  his  right  to  recover,  nor  re- 
lieve the  carrier  from  Its  liability  to  pay  for 
loss  of  goods  delivered  and  received  for  ship- 
ment, under  the  right  conferred  and  the  lia- 
bility fixed  by  the  statute.  The  shipper's 
right  to  recover,  in  any  event,  depends  upon 
his  right  of  action,  and  bis  right  of  action 
primarily  depends  upon  his  contract  of  ship- 
ment A  bill  of  lading  is  not  a  contract  of 
shipment.  It  is  the  evidence  of  such  a  con- 
tract, and  probably  the  best  evidence  of  it. 
We  decline  to  say  that  It  is  the  only  evidence 
of  it  It  Is,  however,  evidence,  and  being 
evidence,  we  are  of  opinion  that  it  is  not  re- 
quired to  be  pleaded,  though  admissible  at 
trial  in  proof  of  the  contract  pleaded. 
The  demnrrer  is  overruled. 

(24S  Pa.  97> 
CONNORS  V.  OLD  FORGB  DISCOUNT  & 
DEPOSIT  BANK. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

Banks  and  Banking  (|  148*)— Patkbrt  ov 

Chkck— FoEOED  INDORSEMKN'P— Nonsuit. 
Where,  in  an  action  by  the  drawer  of  a 
check  against  the  drawee  bank  which  had  paid 
the  check  on  a  forced  indorsement  of  the 
payee's  name  and  had  charged  the  amount  to 
plaintiff,  it  appeared  that  plaintiff  did  not  noti- 
fy the  bank  of  the  forgery  untU  43  days  after 
he  must  have  learned  of  same,  the  court  prop- 
erly refused  to  take  off  a  compulsory  nonsuit 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  {|  438-446,  451,  452;  Dec 
Dig.  §  14a*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Assumpsit 'by  Henry  Connors  against  the 
Old  Forge  Discount  &  Deposit  Bank  and  an- 
other, to  recover  the  amount  of  a  check  paid 
by  defendant  on  a  forged  indorsement 
From  an  order  refusing  to  take  off  nonsuit, 
plaintiff  appeals.    Afflrmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTREZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

W.  L.  Houck  and  Morgan  Kaufman,  both 
of  Scranton,  for  appellant.  R,  L.  Levy  and 
C.  H.  Welles,  both  of  Scranton,  for  appellee. 

BROWN,  3.  Plaintiff's  cause  of  action,  as 
set  forth  In  his  statement  of  claim,  is  that, 
as  one  of  the  depositors  of  the  defendant,  a 
banking  institution,  he  drew  a  check  on  it 
which  it  paid  and  charged  to  his  account  oit 
the  forged  indorsement  of  the  payee ;  and  he 
seeks  to  recover  on  the  averment  that  wheo 
he  discovered  that  the  payee's  indorsement 
was  forged,  he  immediately  notified  the  bank 
of  the  forgery.  Jf  the  material  averment 
that  notice  bad  been  given  to  the  bank  by 
the  appellant  promptly  upon  bJs  discovery  oC 
the  forgery  had  been  supported  by  proof,  the 
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case  woald  hare  been  for  tbe  jnry.  The  non- 
suit, which  the  court  In  banc  refused  to  take 
oS,  was  evidently  directed  by  the  trial  Judge 
bees  use  that  averment  was  not  so  supported. 
While  no  reason  was  given  for  entering  the 
nonsuit,  and  none  for  refusing  to  take  it  off, 
it  ought,  under  the  material  facts  in  the  case, 
as  developed  by  the  plaintlfl  himself,  to  have 
been  entered  for  his  delay  in  notifying  the 
bank  of  the  forgery ;  and  It  is  to  be  assumed  it 
was  entered  for  that  reason.  The  vlodlca- 
tlon  of  the  Judgment  of  the  court  below  is  to 
be  found  in  a  brief  recital  of  those  facts. 

On  January  24,  1910,  M.  Morris  Moskovltz, 
a  member  of  the  bar  of  Lackawanna  county, 
applied  to  the  appellant  for  a  mortgage  loan 
to  one  of  bis  cUents,  Alexander  Szeghi.  In 
company  with  Moskovltz  the  appellant  view- 
ed the  property  which  the  former  told  him 
belonged  to  Szeghi,  and,  having  been  assured 
by  Moskovltz  that  the  title  was  good,  he  ac- 
cepted and  left  for  record  a  mortgage,  ap- 
parently signed  and  acknowledged  by  Sze^tii. 
The  mortgage  was  delivered  to  the  appellant 
by  Moskovltz,  who  stated  that  Szeghi  was 
not  able  to  be  present  on  account  of  business 
engagements.  Upon  receipt  of  the  mortgage, 
the  appellant  handed  Moskovltz  his  check  for 
$1,450.  the  amount  of  the  loan,  drawn  on  the 
appellee  to  the  order  of  Szeghi.  Moskovltz 
deposited  this  check,  bearing  the  forged  in- 
dorsement, "Alexander  Szeghi,"  to  his  own 
credit  in  a  bank,  which  forwarded  it  to  the 
defendant  bank,  where  it  was  paid  and 
diarged  to  the  appellant's  account  Early  in 
May.  1910,  he  went  to  Europe,  and  returned 
to  Scranton  on  the  18th  of  the  following 
month,  when  he  learned  that  Moskovltz  was 
a  defanlter  and  had  absconded.  He  then 
went  to  look  at  the  property  described  In  the 
mortgage  and  learned  that  Szeghi  was  not 
the  owner  of  It  Having  learned  that  a 
fraud  bad  been  practiced  upon  him,  he  im- 
mediately consulted  a  lawyer,  and  on  or 
about  Jnne  20th  went  to  the  Union  National 
Bank  of  Scranton  to  consult  Mr.  WoUerton, 
the  cashier,  about  the  situation.  His  testi- 
mony as  to  this  is  as  follows: 

"Q.  Why  did  you  go  to  Mr.  WoUwrton?  A, 
I  went  there  for  information,  to  find  something 
out  if  the  check  was  forged  or  not,  tC  the  right 
party  got  the  money  or  didn't  get  the  money. 
I  didn't  know  how  to  make  out.  I  wasn't  in 
any  doubt  that  the  party  didn't  get  the  money." 

Two  or  three  days  later  (on  the  23d  of 
June)  he  employed  counsel,  to  whom  he  said 
according  to  his  own  testimony,  "The  check 
was  mlsindorsed,  and  the  bank  had  no  busi- 
ness to  cash  the  check."  On  July  2d,  without 
having  given  the  bank  any  notice  of  what  he 
then  knew  had  been  a  mispayment  by  it,  he 
went  to  Oklahoma,  returning  to  Scranton  on 
the  28th  or  27th  of  the  same  month.  On 
Angnst  Ist  he  got  from  Mr.  WoUerton,  the 
cashier  of  the  Union  National  Bank,  the 
check  which  he  had  left  with  him,  and  hand- 
ed it  to  his  attorney,   with  instructions  to 


notify  the  bank  of  the  mispayment  This  no- 
tice was  given  August  6th,  or  42  days  after 
Jnne  23d,  when  the  appellant  must  have 
known  that  the  indorsement  ot  the  payee 
was  forged.  It  is  idle  for  him  to  now  con- 
tend, as  he  does,  that  he  did  not  then  know 
that  the  forgery  had  been  perpetrated.  Out 
of  his  own  month  there  is  an  admission  that 
on  or  about  June  20th  he  started  an  investi- 
gation to  ascertain  whether  the  indorsement 
of  the  payee  was  forged,  and  two  days  later 
he  Informed  his  own  attorney  that  the  check 
had  been  misindorsed  and  that  the  bank  had 
no  business  to  cash  it  It  was  his  duty  to 
then  promptly  notify  the  bank  of  its  mispay- 
ment, on  what  he  avers  in  his  statement  of 
claim  was  the  forged  indorsement  of  Szeght's 
name.  In  the  face  of  all  this  it  is  urged  that 
the  Jury  ought  to  have  been  allowed  to  pass 
upon  the  question  of  the  appellant's  prompt 
notice  to  the  bank.  To  have  submitted  that 
question  to  them  would  have  been  such  man- 
ifest error  that  the  trial  Judge  may  be  ex- 
cused for  not  giving  his  reason  for  entering 
the  nonsuit  Among  the  authorities  that 
compelled  him  to  declare  that  the  plaintiff 
could  not  recover  reference  need  be  made 
only  to  McNeeley  v.  Bank  of  North  America, 
221  Pa.  588,  70  AU.  891,  20  I*  K.  A.  (N.  S.) 
79. 
Judgment  afllrmed. 


(Z4SPa.  94) 
MILES  et  aL  v.  PENNSYLVANIA  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     April  20, 
1914.) 

1.  ADVXKBB   POBSESSTON    (I    66*)  —  EZTKNSION 

TO  BoDNDABiEs— Fences. 

Where  adjoining  landowners  occupied  up 
to  a  fence  for  more  than  21  years,  each  claim- 
ing the  )and  on  his  side,  this  gives  to  each  party 
a  right  np  to  the  fence,  whether  it  is  on  the 
line  established  by  the  original  survey  or  not. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  t{  371-883;  Dec  Dig. 
§66.*] 

2.  BOUNOARIES     (I    48*)— ACQTJtBSCENOE— An- 
VER8E  POSSESSION. 

Where,  in  ejectment  to  recover  land  occu- 
pied by  defendant  and  separated  from  plain- 
tiff's land  by  a  fence,  both  parties  claimed  un- 
der the  commonwealth,  and  there  was  evidence 
by  defendant  that  for  inore  than  21  years  the 
existing  boundary  had  been  marked  by  fences, 
acquiesced  in  by  adjoining  landowners,  judg- 
ment for  defendant  was  justified  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  282-242;    Dec.  Dig.  {  48.»] 

'  Appeal  from  Conrt  of  Common  Pleas, 
Lackawanna  County. 

Action  by  William  Miles  and  others  against 
the  Pennsylvania  Coal  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Argned  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 
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S.  B.  Price,  C.  B.  Price,  and  J.  H.  Price,  all 
of  Scranton,  for  appellants.  H.  A.  Knapp 
and  John  P.  Kelly,  both  of  Scranton,  for  ap- 
pellee. 

GIjKIN,  J.  The  numerous  assignmenta  of 
error  In  this  case  raise  many  Interesting 
questions  of  law,  but,  as  we  view  the  record, 
a  discussion  of  a  very  few  of  the  legal  posi- 
tions pressed  upon  us  by  learned  counsel  will 
suffice  to  dispose  of  the  present  controversy. 
We  will  not  therefore  undertake  to  follow  the 
printed  argument  by  discussing  the  specifica- 
tions of  error  separately. 

[1]  It  must  be  conceded  on  all  sides.  In- 
deed it  la  conceded,  that  if  a  consentable  line 
marked  on  the  ground  was  recognized  and  ac- 
quiesced in  by  the  adjoining  landowners 
since  1868,  a  perman^t  boundary  was  es- 
tablished, and  with  that  boundary  line  thus 
fixed  there  is  no  basis  for  the  contention 
made  by  appellants  here.  In  the  light  of  our 
own  cases  no  one  can  seriously  question  this 
settled  rule  of  law.  As  far  back  as  Brown 
V.  McKinney,  9  Watts,  565,  567  (36  Am.  Dec: 
139),  this  court  said: 

"It  cannot  be  disputed  that  an  occupation  up 
to  a  fence  on  each  side  by  a  party  or  two  par- 
ties for  more  than  21  years,  each  party  claim- 
ing the  land  on  bis  side  as  his  own,  gives  to 
each  an  incontestable  right  up  to  the  fence, 
and  equally  whether  the  fence  is  precisely  on 
the  right  line  or  not" 

Our  courts  have  always  favored  the  set- 
tiemeut  of  disputes  of  this  character  by  rec- 
ognizing consentable  lines  established  by  the 
parties  themselves,  and  this  without  regard 
to  whether  the  line  agreed  upon  conforms  to 
the  exact  courses,  distances,  and  bounds  of 
the  original  surveys.  This  rule  applies  with 
convincing  force  to  the  facts  of  the  case  at 
bar. 

[2]  In  the  original  surveys  there  was  a 
large  amount  of  surplus  land,  most  of  which 
was  Included  within  the  boundaries  of  the 
tract  held  by  appellants,  when  the  consent- 
able  line  was  marked  on  the  ground.  They 
are  not  in  position  to  say  that  they  were 
overreached  in  the  division  of  the  surplus 
land  when  the  line  I>etween  the  two  tracts 
was  marked  on  the  ground  in  1868.  So 
far  as  the  division  of  the  surplus  land 
l)etween  the  two  adjoining  tracts  is  concern- 
ed, the  equities  are  with  the  apprilee,  but 
aside  from  this,  and  without  reference  to 
the  division  of  the  surplus  land,  the  fact  is 
that  a  line  was  marked  on  the  ground  at 
that  time,  and  the  evidence  shows  that  it  has 
been  maintained,  to  some  extent  at  least,  and 
acquiesced  in  by  the  interested  parties  from 
that  time  to  the  present  Appellants  under- 
took to  discredit  tl)e  line  established  in  1S68, 
and  to  show  that  it  had  not  been  marked 
and  recognized  in  such  a  way  as  to  make  it 
binding  on  the  parties.  The  convincing 
weight  of  the  evidence  is  against  the  conten- 
tion of  appellanti,  but  the  most  favorable 
view  that  could  be  taken  of  the  facts  as  dis- 


closed by  the  .recoird  is  that  the  marking  of 
the  line  in  1868,  the  maiutenance  of  fences, 
and  the  acquiescence  of  the  adjoining  land- 
owners in  the  line  thus  established  were 
questions  for  the  Jury,  and  they  were  so  sub- 
mitted. In  our  opinion,  the  evidence  is  abso- 
lutely convincing  that  this  consentable  line 
was  established  in  1868,  and  that  it  has 
been  recognized  and  acquiesced  in  by  all  in- 
terested parties  until  within  a  very  recent 
period,  when  appellants  undertook  to  disre- 
gard it.  The  Jury  must  have  so  found,  be- 
cause to  have  done  otherwise  would  have 
been  to  ignore  the  established  facts. 

Then,  again,  the  case  is  Just  as  clearly 
against  appellants  on  the  questions  of  ad- 
verse possession.  It  has  long  been  settled  in 
Pennsylvania  that  a  person  in  possession  by 
a  fence  as  his  line  for  more  than  21  years, 
establishes  his  right  to  claim  title  to  the  line 
thus  marked.  Brown  v.  McKinney,  9  Watts, 
565,  567;  Belter  v.  McJunkin,  173  Pa.  82,  33 
Atl.  1012. 

It  is  not  disputed  that  the  appellee  holds 
the  title  to  the  Hooker  Smith  tract,  and  the 
only  question  that  could  arise  is  the  location 
of  the  line  in  controversy.  No  matter  what 
doubt  may  have  existed  as  to  the  original' 
location  of  this  line,  the  adjoining  landown- 
ers consented  to  the  line  marked  on  the 
ground  in  1868,  and  have  acquiesced  In  that 
consentable  line  ever  since.  Most  of  the 
questions  raised  by  this  appeal  relate  to  other 
matters,  and  the  rulings  of  the  court  about 
which  complaint  is  made  have  no  direct 
bearing  upon  the  controlling  Issues  in  the 
case. 

No  benefit  would  result  to  any  one  by 
elaborating  the  discussion  of  questions  wbich 
for  the  purposes  of  the  present  can  only  be 
considered  academic.  The  consentable  line 
marked  on  the  ground  in  1868,  and  the  ad- 
verse possession  which  followed  for  a  period 
of  43  years,  are  snfllclent  to  establish  the 
title  of  appellee  to  the  land  In  dispute,  and 
all  other  matters  which  appellants  sought  to 
have  considered  at  the  trial  may  be  disre- 
garded as  immaterial  and  irrelevant  to  the 
issue  under  the  facts. 

Judgment  affirmed. 


(MS  Pa.  15) 
TURNER  V.  BOROUGH  OF  TOWANDA. 

(Supreme  Court  of  Pennsylvania.     March  30, 
1914.) 

MuFTiciPAi,  Corporations  (S  819*)  —  Ice  on 
Sidewalk  —  Injuet  to  Pedestrian  —  Evi- 
dence. 

In  an  action  for  personal  injuries  by  fall- 
ing on  ice  on  a  sidewalk,  verdict  for  plaintiff 
held  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corpora tiona,  Cent  Dig.  {{  1739-1743;  Dec 
Dig.  8  819.*] 

Appeal  f^om  Court  of  Common  Pleas. 
Bradford  Countyv 
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Action  by  Jennie  D.  Turner  against  the 
Borough  of  Towanda.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AfiSrmed. 

Argued  before  FBIX,,  C.  J.,  and  BEOWN, 
UESTREZAX,  POTTER,  and  STEWART,  J  J. 

Bodney  A.  Mercur,  of  Towanda,  for  appel- 
lant J.  Roy  Ulley,  William  P.  Wilson,  and 
MDal  E.  lilley,  all  of  Towanda,  for  appellee. 

PER  CURIAM.  The  plaintiff  was  serious- 
ly injured  by  falling  on  a  ridge  or  monnd  of 
Ice  on  the  sidewalk  of  a  main  street  of  a 
borough.  The  flagstones  with  which  the 
stieet  was  paved  were  not  of  uniform  height, 
and  on  the  lower  of  them  pools  of  water  some 
two  Inches  deep  collected,  which  by  freezing 
and  thawing  formed  slush  and  accumulated 
mow,  that  became  worn  into  ridges  that  ex- 
tended across  the  walk.  The  walk  had  been 
out  of  repair  for  several  years,  and  the  ridg- 
es of  Ice  had  been  on  it  a  number  of  weeks. 

The  main  question  at  the  trial  was  whether 
the  plaintiff's  contributory  negligence  barred 
a  recovery.  She  was  familiar  with  the  con- 
dition of  the  walk,  and  knew  of  the  ridges 
of  ice,  but  not  of  their  exact  location,  and 
was  carefully  trying  to  avoid  them.  It  was 
dark,  and  a  slight  fall  of  snow  obscured  the 
ridges,  and  the  shadows  of  poles,  tree 
branches,  and  wires  across  the  pavement  In- 
creased her  difficulty.^  The  sidewalk  on  the 
owosite  side  of  the  street  was  in  the  same 
condition,  and  it  did  not  appear  that  there 
was  a  safer  way  open  to  her.  She  was  not 
unnecessarily  or  heedlessly  testing  a  known 
danger,  but  attempting  to  guard  against  one 
that  she  coold  not  avoid.  Whether  she  exer- 
cised proper  care  was  a  question  for  the 
jury,  and  we  And  no  error  In  the  manner  in 
which  It  was  submitted  that  calls  for  a  re- 
versal. 

The  Judgment  la  affirmed. 

I2U  Pa.  71) 

MALTUS  et  aL  v.  DELAWARE,  L.  &  W.  R. 
CO. 

(Supreme  Court  of  Pennsylvania.    April  18, 
1914.) 

CaUUKRS    (§   94*)  —  MiSDBinVBBT  OF  GOODB  — 

DiBECTiNQ  Verdict. 

In  an  action  against  a  carrier  for  failure 
to  dehver  goods  to  a  consignee,  the  verdict  was 
properly  directed  for  defendant,  where  plaintiff 
failed  to  show  misdelivery,  and  defendant  show- 
ed proper  delivery  made. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig7§§  367-395,  456;  Dec.  Dig.  {  94.*) 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  William  A.  Maltus  and  Heber  J. 
Ware,  trading  as  Maltus  &  Ware,  against 
tlie  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiffs  appeaL    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 


E.  Spencer  Miller,  of  Philadelphia,  f.^r  ap- 
pellants. Paul  Freeman,  of  Philadelphia, 
and  J.  Hayden  Oliver  and  Daniel  R.  Reese, 
both  of  Scranton,  for  appellee. 

PER  CURIAM.  In  this  acUon  against  the 
defendant,  a  common  carrier,  for  alleged  fail- 
ure to  deliver  goods  to  a  consignee,  the  plain- 
tiffs failed  to  sustain  their  averment  of  mis- 
deliveries, while,  on  the  other  hand,  the  de- 
fendant showed  that  proper  deliveries  had 
been  made.  In  his  charge  to  the  jury,  direct- 
ing them  to  find  for  the  defendant,  the  learn- 
ed trial  judge  concisely,  clearly,  and  correct- 
ly presented  the  situation,  and,  as  we  have 
discovered  no  error  In  any  of  the  assign- 
ments, the  judgment  Is  affirmed. 


(2»  Fa.  28) 
ALEXANDER  v.  WILKES-BABRB  AN- 
THRACITE COAL  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     March  30. 
1914.) 

Ndisance  (S  25*)— Working  or  Coixikby  — 

PBELiMiNAsy  Injunction. 

Where  an  owner  of  a  dwelling  house  sued 
for  an  injunction  to  restrain  defendant  coal 
conapany  from  working  its  colliery  near  his 
residence,  a  preliminary  injunction  was  proper- 
ly denied,  where  the  injuries  to  plaintiff  were 
not  of  a  pressing  character,  and  an  injunction 
would  stop  the  mining  operations  of  defendant, 
throw  a  large  number  of  employes  out  of  work, 
and  cause  a  large  loss  to  defendant,  and  the 
injuries  complained  of  bad  been  endured  for 
some  time. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  {§  6,  60-(i3 ;    Dec.  Dig.  |  25.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Bill  of  Robert  B.  Alexander  against  the 
Wllkes-Barre  Anthracite  Coal  Company  and 
another.  From  an  order  refusing  a  prelimi- 
nary Injunction,  plaintiff  appeals.    Affirmed. 

Woodward,  J.,  filed  the  following  opinion 
In  the  court  of  common  pleas: 

This  case  comes  before  the  court  on  bill  and 
answer;  the  bill  praying  for  an  injunction  and 
other  reliefj  and  the  answer  denying  the  mate- 
rial allegations  in  the  bill. 

The  first  three  prayers  of  the  bill  must  be  de- 
nied for  the  following  reasons:  The  first  prayer 
is  for  a  temoorary  or  preliminary  injunction 
to  restrain  the  defendant,  the  Wilkes-Barre  An- 
thracite Coal  Company,  its  officers,  agents  and. 
employes,  from  working  its  colliery  in  violation 
of  the  law,  as  is  alleged  in  the  bill  and  denied 
in  the  answer.  This  must  be  refused,  because 
the  inconvenience  and  injury  that  the  plaintiff 
alleges  he  has  sustained  and  still  sustains  are 
not  of  such  a  i)ressing  character  as  to  warrant 
a  preliminary  injunction,  the  result  of  which 
would  be  to  stop  the  mining  operations  of  the 
defendant  and  throw  a  large  number  of  em- 
ployes out  of  employment,  and  also  result  in 
large  loss  of  business  to  the  defendant  company. 
The  injuries  complained  of  have  been  endured 
for  some  time,  and  various  other  efforts  to  re- 
lieve the  situation  have  been  resorted  to  by  the 
plaintiff,  so  that  it  seems  clear  that  this  is  not 
a  case  for  a  preliminary  injunction.  The  sec- 
ond prayer  is  for  a  mandatory  injunction  to 
compel  the,  Wilkes-Barre  Anthracite  Coal  Com- 
pany to  remove  its  washery  and  boilers  to  some 
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place  where  they  will  not  cause  the  alleged  in- 
juries to  the  plaintiff;  and  the  third  prayer  is 
for  a  mandatory  injunction  to  compel  the  re- 
moval of  the  coal  breaker  of  the  defendant  com- 
pany to  some  other  location.  This  relief,  of 
course,  could  not  be  granted  by  preliminary  in- 
junction, esi>ecially  under  the  pleadings  in  this 
case. 

The  fourth  prayer  is  for  an  order  on  the 
Wilkes-Barre  Anthracite  Coal  Company  to  al- 
low the  plaintiff's  engineer  access  to  the  coal 
breaker  and  other  structures  of  the  defendant 
company  for  the  purpose  of  inspecting  the  appli- 
ances used  in  the  preparation  of  coal,  and  for 
the  purpose  of  ascertaining  if  persons  are  em- 
ployed contrary  to  law  in  the  preparation  of 
coal  in  said  structures.  As  one  complaint  in  the 
biU  is  that  the  breaker  of  defendant  company 
emits  larger  quantities  of  dust  than  it  would  if 
equipped  witli  approved  appliances  for  control- 
ling dust,  and  that  the  dust  thus  produced  enters 
the  dwelling  house  of  the  plaintiff  in  large  quan- 
tities, and  that  the  said  breaker  on  this  account 
is  a  nuisance  from  which  the  plaintiff  suffers 
peculiar  damage,  and  also  that  the  smokestacks, 
through  which  the  smoke  from  the  fires  under 
the  boilers  is  carried,  throw  out  dust  of  differ- 
ent colors  which  enters  the  plaintiff's  residence, 
causing  peculiar  damage  to  the  plaintiff,  we 
feel  disposed  to  grant  this  prayer  of  the  bill, 
provided  that  the  examination  is  made  in  such 
a  way  as  not  to  Interfere  with  the  defendant 
company  in  the  operation  of  its  colliery,  and 
therefore  order  and  decree  that  the  defendant 
the  Wilkes-Barre  Anthracite  Coal  Company 
permit  the  plaintiff  by  his  engineer,  to  Inspect 
its  breaker  and  other  outside  structures  at  such 
time  as  may  be  convenient  and  reasonable,  and 
accompanied  by  a  representative  of  defendant 
company,  if  it  so  chooses,  to  ascertain  wheth- 
ed  the  defendant  company  has  In  use  such  ap- 
paratus for  the  prevention  of  dust  as  is  ordina- 
rily in  use  in  like  collieries  in  these  regions. 

The  fifth  prayer  is  "for  such  other  and  fur- 
ther relief  as  the  circumstances  of  the  case  may 
require,  and  to  the  court  may  seem  meet,"  With 
the  order  and  decree  just  made,  the  court  has 
granted  all  the  relief  that  can  be  given  at  this 
stage  of  the  case. 

Rob«rt  B.  Alexander  and  John  McOahren, 
both  of  Wllkes-Barre,  for  appellant  Benja- 
min R.  Jones,  of  Wllkes-Bacre,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  on  the  opinion  of  Judge  Wood- 
ward refusing  a  preliminary  injunction. 


(24S  Pa.  26) 

KING  v.  LEHIGH  VALLET  R.  CO. 

(Supreme  Court  of  Pennsylvania.     March  30, 
1914.) 

1.   NKGLrOENCE    (J    82*)— CONTBIBTTTOBT    NBO- 

LiGENCE  —  Pkbsonai,  Injubibs  —  Rioht  of 

Recovkbt. 

The  manager  of  a  coal  yard  having  switch- 
ing connections  with  railroad  tracks  was  injur- 
ed from  a  fall  due  to  a  giving  way  of  a  foot- 
walk,  the  support  of  which  had  been  weakened 
by  a  freight  car  being  pushed  against  it  by 
trainmen  about  a  week  before.  He  had,  or  by 
looking  while  working  about  the  yard  during 
the  week  would  have  had,  full  knowledge  of 
the  exact  extent  of  the  clearly  apparent  dam- 
age done  by  the  car,  and  yet  without  taking 
any  precaution  went  upon  the  walk.  Held,  that 
his  own  negligence,  and  not  that  of  the  train- 
men a  week  before,  was  the  proximate  cause 
of  his  injury. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ff  112-114;   Dec.  Dig.  (  82. •] 


2.  NEGuaENCE  (I  56*)— "PBoxniATE  Cause." 
The  test  of  'proximate  cause"  is  whether 
the  facts  constitute  a  continuous  succession  of 
events  so  linked  together  that  they  become  a 
natural  whole,  or  whether  the  chain  of  events 
is  so  broken  that  they  become  independent,  and 
the  final  result  is  not  the  natural  and  probable 
consequence  of  the  primary  cause. 

[Kd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  69,  70;   Dec.  Dig.  |  56.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  6,  pp.  5758-5769;   vol.  8,  p.  7771.] 

Appeal  from  Court  of  Common  Pleas,  Brad- 
ford  County. 

Trespass  by  Jay  King  against  the  Lehigh 
Valley  Railroad  Company  for  personal  in- 
juries. From  judgment  for  defendant  non 
obstante  veredicto,  plaintiff  appeals.  At- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART,  JJ. 

D.  C.  De  Witt  of  Towanda,  for  appellant. 
J.  Roy  Lilley.  WiUiam  P.  WUson,  and  Mial  E. 
Lllley,  all  of  Towanda,  for  appellee. 

PER  CURIAM.  [1]  This  appeal  is  from  a 
judgment  entered  for  the  defendant  by  direc- 
tion of  the  court  non  obstante  veredicto  on 
a  question  of  law  reserved  at  the  trial.  The 
plaintiff  was  one  of  the  lessees  and  the  man- 
ager of  a  coal  yard  that  bad  a  switch  con- 
nection with  the  defendant's  tracks.  Within 
the  yard  the  track  of  the  switch  was  on 
trestle  work,  and  under  It  there  were  a  num- 
ber of  bins,  and  at  one  side  a  narrow  foot- 
walk  of  planks  supported  on  the  trestles  and 
extending  over  the  bins.  The  track  and  bins 
were  covered  by  a  frame  shed.  Loaded  coal 
cars  were  dellv^ed  by  the  defendant  on  the 
switch  at  the  west  end  of  the  yard  from  which 
place  they  were  removed  by  the  plaintiff  and 
to  which  empty  cars  were  returned  by  him. 
A  loaded  car  that  was  pushed  onto  the  switch 
ran  Into  the  building  with  such  force  as  to 
Injure  the  trestle  work,  to  break  down  the 
bumper  at  the  end  of  the  track,  to  injure  the 
studding  of  tile  shed,  and  to  move  from  its 
support  the  end  of  a  plank  of  the  footwalk, 
A  week  after  the  occurrence,  the  defendant's 
carpenters  went  to  the  shed  to  make  repairs. 
While  they  were  at  work,  the  plaintiff  la 
walking  towards  them  from  the  end  of  the 
shed  opposite  that  at  which  they  had  com- 
menced work  stepped  on  the  end  of  the  plank 
that  was  without  support  and  fell  Into  one 
of  the  bins.  The  Carpenters  had  done  noth- 
ing to  the  walk  and  it  was  then  in  the  con- 
dition caused  by  the  impact  of  the  car  a  week 
before.  During  the  week  the  plaintiff  had 
carried  on  his  business  in  the  yard  as  usual, 
and  the  nature  and  extent  of  the  injury  to 
the  shed  and  walk  were  apparent 

[2]  At  the  trial  there  was  no  dispute  as  to 
any  material  fact  Judgment  non  obstante 
veredicto  was  entered  on  the  ground  that 
the  plalntltt's  negligence  was  the  proximate 
cause  of  his  injury.  We  concur  In  the  con- 
clusion reached  by  the  learned  trial  judges 
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Tbe  plaintiff  had,  or  by  looking  would  have 
had,  foil  knowledge  of  the  exact  extent  of 
the  damage  done,  and  without  taking  any 
precaution  he  went  where  he  bad  reason  to 
apprehend  danger.  His  Injory  cannot  be 
aald  to  be  the  natural  and  probable  result  of 
a  negligent  act  of  the  defendant's  trainmen 
a  week  before. 

"The  teat  of  proximate  caaae  la  whether  the 
ftieta  conatitnte  a  continnous  ancceaaion  of 
events  bo  linked  together  that  they  become  a 
natural  whole,  or  whether  the  chain  of  events 
ii  ao  broken  that  they  become  independent,  and 
tlie  final  result  cannot  Ira  aald  to  be  the  nat- 
ural and  probable  consequence  of  the  primary 
cause,  the  negligence  of  the  defendants."  Thom- 
aa  r.  KaUroad  Co..  194  Pa.  Oil.  45  AtL  846. 

The  Judgment  U  affirmed. 

(MB  Pa.  7) 

HTTZ  T.  PITTSBURGH  &  B.  ST.  RT.  CO. 

(Supreme  Court  of  Pennaylvama.     March  30, 
1914.) 

L  Afpiai.  and  Esbob  (1 1004*)  —  Rxtixw  — 

BzcKsarvE  Davaoes. 

The  power  given  by  Act  May  20,  1891  (P. 
U  101),  to  the  Supreme  Court  to  reverse  a 
judgment  on  the  ground  that  the  damagea  are 
excessive,  will  be  exercised  only  where  the  in- 
iustice  is  so  manifest  as  to  show  clear  abuse 
of  discretion  below. 

[Ed.  Note.— For  other  cases,  ses  Appeal  and 
Error.  Cent.  Dig.  H  3944-3947;  Dec.  Dig.  | 
10O4.*] 

2.  Dahaoks   (i   132*)— Pkbsorai.  InjuBns— 

EXCESSIVB  Dakaoks. 

Verdict  for  $4,000  for  personal  injuries 
was  not  ezceasiTe,  where  plaintlfTs  head  and 
back  were  injured,  and  he  was  unconscious  for 
nearly  an  hour  after  the  accident,  had  suffered 
constant  headaches  and  insomnia,  and  the  sight 
of  one  eye  was  impaired,  and  its  removal  might 
be  necessary,  and  his  back  was  so  injured  that 
he  was  unable  to  do  more  than  half  the  work 
be  £d  before. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-385,  396;   Dec  Dig.  {  132.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Jacob  Hltz  against  the  Pitts- 
burgh &  Butler  Street  Railway  Company. 
Judgment  for  plaintiff  for  $4,000,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

WlUlam  A.  Challener  and  Clarence  Bur- 
Idgh,  both  of  Pittsburgh,  for  appellant 
Thomas  M.  Marshall  and  Thomas  M.  Marsh- 
all, Jr.,  both  of  Pittsburgh,  for  appellee. 

PER  CURIAM.  In  a  collision  of  the  de- 
fendant's car  with  a  wagon  on  which  the 
plaintiff  was  riding,  his  head  and  back  were 
Injured.  He  was  unconscious  for  nearly  an 
hour,  and  has  since  suffered  from  constant 
headaches  and  Insonmla.  The  injury  to  bis 
head  seriously  Impaired  the  sight  of  one  eye, 
and  the  testimony  tended  to  show  that  It 
may  be  necessary  either  to  remove  the  eye 
or  to  wear  a  patch  over  it  to  exclude  the 


light  The  injury  to  Ub  h&tk  has  ao  weak- 
ened it  that  he  Is  unable  to  do  more  than 
half  the  work  be  before  did,  or  to  do  heavy 
work  of  any  kind.  He  had  not  incurred  ex- 
penses for  medical  attendance,  and  be  bad 
lost  nothing  In  wages.  He  had  been  em- 
ployed as  a  farm  laborer  by  the  same  per- 
son for  18  years  before  his  Injury,  and  has 
since  continued  to  receive  the  same  wages,  al- 
though his  service  was  worth  only  half  as 
much.  The  amount  of  wages  received  was 
not,  however,  shown. 

(1, 2]  It  is  conceded  that  the  case  was  for 
the  jury,  and  no  exception  was  taken  to  the 
rulings  of  the  court  on  the  evidence,  or  to  the 
charge.  The  only  question  presented  by  the 
assignment  of  error  is  whether  a  new  trial 
should  have  been  granted  because  the  verdict 
of  $4,000  was  excessive.  While  there  was 
no  proof  of  expenses  incurred,  or  of  the 
amount  of  wages  paid,  by  which  the  loss  in 
earning  power  could  be  determined,  there 
remained,  as  dements  to  be  considered  and 
allowed  for,  pain,  suffering,  and  Inconven- 
ience endured  and  likely  to  be  endured  In  the 
future.  These  were  the  elements  of  damage 
submitted  to  the  Jury,  and  we  are  not  per- 
suaded that  Its  verdict  was  excessive.  It 
was  certainly  not  so  excessive  that  the  court 
can  tie  charged  with  error  In  allowing  it  to 
stand,  and  there  Is  no  ground  for  our  inter- 
ference with  it  The  power  conferred  by 
act  May  20,  1891  (P.  L^  101),  has  been  exer- 
cised but  once  (Smith  v.  Times  Publishing 
Co.,  178  Pa.  481,  36  AU.  296,  35  L.  R.  A.  819), 
and  It  has  been  .repeatedly  said  that  It  will 
not  be  exercised,  except  in  extreme  cases, 
where  the  injustice  of  allowing  an  excessive 
verdict  to  stand  Is  so  manifest  as  to  show  a 
clear  abuse  of  discretion  by  the  trial  court 
(Harrisburg,  Carlisle  &  Chambersburg  Turn- 
pike Road  Co.  V.  Cumberland  County,  225  Pa. 
467,  74  Atl.  840). 

The  Judgment  is  affirmed. 


GOSS  V.  SPENCER. 


(MS  Pa.  13) 


March  80. 


(Supreme  Court  of  Pennsylvania. 
1914.) 

1.  EQUITT    (I    182*)— P3L*ADIKO— DECIBIOK    IH 

LmiNE. 

Where  an  answer  to  a  bill  In  equity  avera 
that  the  bill  is  a  mere  ejectment  bill  raising 
only  the  question  of  right  of  possession,  and 
not  setting  forth  any  equitable  jurisdiction,, and 
that  the  court  has  no  jurisdiction,  it  sufficiently 
complies  with  the  requirements  of  Act  June  t, 
liof  (P.  L.  440),  that  if  an  "answer  be  filed 
averring  that  the  suit  ahould  have  been  broug|^^ 
at  law.  that  issue  shall  be  determined  in  liwr>. 
ine." 

[Ed.    Note.— For    other    cases,    see    Eqx,i,. 
Cent  Dig.  ${  413,  418-421;    Dec  Dig.  {  ISa.fj 

2,  OmxriNO  Tixi.*  (I  12*)— Jukisdictiok, 

A  bill  to  remove  cloud  from  title  to  l„_„. 
wfll  not  lie  where  plaintifF  is  out  of  t^RaesJ-^** 
and  claiming  a  title  passed  on  the  nullity  '**!» 
certain  deed,  and  defendant  claims  on  the  v»i./ 
itv  of  the  same  deed,  and  the  bill  pray^  »^°" 
defendant  who  is  In  possession,  be  reBtt^H»»* 
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irom  asBerting  such  possession;  the  dispute  be- 
ing one  coDceming  legal  title  and  possession, 
for  which  an  action  of  ejectment  affords  a 
complete  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Titie,  Cent  Dig.  J|  44,  45;  Dec.  Dig.  {  12.*] 

Appeal  from  Court  of  Common  Pleas,  Brad- 
ford County. 

Bill  by  Helen  L.  Goss  against  Nelson  D. 
Spencer  to  remove  cloud  from  title  to  land. 
From  decree  for  defendant,  plaintiff  appeals. 
Affirmed. 

Fuller,  P.  J.,  specially  presiding,  filed  the 
following  opinion: 

[1,2]  The  answer  Is  prefaced  by  the  aver- 
ment "that  the  said  bill  of  complaint  is  a  mere 
ejectment  bill,  raising  only  the  question  of  the 
naked  title  to  the  right  of  possession  of  the 
land  described  in  said  bill,  that  it  does  not  set 
forth  any  equitable  jurisdiction  of  this  case, 
and  this  court  has  not  jurisdiction."  This  does 
not  explicitly  aver  "that  the  suit  should  have 
been  brought  at  law,"  as  provided  in  the  in 
limine  act  of  June  t,  1907  (P.  L.  440),  but 
it  does  so  aver  in  substance,  and  the  plaintiS 
interposes  no  objection  on  this  point. 

If  the  bill  were  based  entirely  upon  the  prop- 
osition that  the  deed  from  husband  and  wife 
to  the  husband  wag  a  nullity,  with  recogni- 
tion, however,  of  defendant's  right  to  have  pres- 
ent possession  as  tenant  by  the  curtesy,  and 
with  a  prayer  only  for  cancellation,  we  would 
be  inclined  to  find  jurisdiction  as  in  case  of 
an  ordinary  bill  quia  timet. 

But  the  bill  goes  farther,  by  averring  in  the 
fifth  paragraph  "that  by  the  defendant's  arts 
and  perverse  and  unlawful  conduct  he  should 
justly  forfeit  and  l>e  estopped  from  claiming 
even  his  life  use  of  said  lands  by  the  curtesy  of 
England,  and  your  orator  contends  all  the  de- 
fendant's rights  have  been  so  defeated,"  and 
by  including  the  prayer:  "(c)  That  the  said 
Nelson  D.  Spencer  t>e  decreed  by  his  acts  and 
conduct  to  have  forfeited  his  rights  aa  tenant 
by  the  curtesy  of  England  in  the  said  premises, 
and  that  he  be  estopped  from  asserting  any 
title  or  ownership  not  only  in  the  title  of  said 
lands,  but  to  all  use  and  possession  of  the 
same." 

The  situation  then  is  this:  Plaintiff  claims 
legal  title  to  the  property,  basing  the  claim 
upon  the  alleged  nullity  of  a  certain  deed;  de- 
fendant also  claims  legal  title,  basing  the  claim 
upon  the  alleged  validity  of  the  said  deed ; 
plaintiff  is  out  of  possession,  asserting  right 
to  have  possession,  and  praying  that  defend- 
ant, who  is  in  possession,  be  restrained  from 
asserting  such  possession.  The  case  resolves 
itself,  therefore,  into  a  plain  dispute  concern- 
ing the  legal  title  and  possession,  in  which  an 
action  of  ejectment  affords  a  complete  remedy 
at  law,  to  be  first  invoked  before  coming  into 
equity  for  incidental  relief. 

(b)  Deciding,  therefore,  that  the  suit  should 
have  been  brought  at  law,  we  certify  the  cause 
to  the  law  side  of  the  court  as  an  action  of 
ejectment,  at  the  cost  of  the  plaintiff. 

The  court  certified  the  case  to  the  law  side 
of  the  court  as  an  action  of  ejectment. 

Argued  before  PELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTBB,  and  STEWART,  JJ. 

J.  Roy  Lilley,  of  Towanda,  for  appellant. 
Charles  M.  Culver  and  J.  0.  Ingham,  both  of 
Towanda,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reason  stated  in  the  opin- 
ion of  Judge  Fuller,  specially  presiding. 


(MS  Pa.  60) 

SLATER  et  al.  r.  MOTEB  et  aL 

(Supreme  Court  of  Pennsylvania.    April  13, 
1914.) 

1.  Ejectscent  (I  108*)— Nonsuit— Wiixs. 

Testator  devised  his  entire  estate  to  bis  ex- 
ecutor in  trust  for  paying  his  debts  and  funeral 
expenses,  paying  to  each  of  his  two  children  $5, 
paying  to  his  widow  while  she  remained  unmar- 
ried an  annuity  of  $1,500  out  of  the  net  in- 
come, erecting  a  church  window  as  a  memorial, 
and  establishing  with  his  unsold  realty  and  any 
accumulated  income  a  certain  charity  upon  the 
death  or  remarriage  of  his  widow.  The  widow 
elected  to  take  under  the  will,  but  the  two  chil- 
dren renounced  the  bequest  given  them,  and 
brought  ejectment  for  the  realty,  some  portions 
of  which  were  in  the  possession  of  testator's 
executor  and  other  portions  in  that  of  tenants, 
on  the  ground  that  his  will  establishing  a  char- 
ity was  void,  because  not  attested  by  two  dis- 
interested witnesses,  as  required  by  Act  April 
26, 1855  (P.  L.  328),  and  hence  that  he  died  in- 
testate, and  they  were  entitled  as  his  heirs. 
Held,  that  a  nonsuit  was  properly  entered. 

[Ed.  Note. — For  other  cases,  see  Ejectment^ 
Cent  Dig.  %  316 ;  Dec.  Dig.  §  i08.*] 

2.  Wiixs  (S  81*)— Vauditt  — Reuqious  ob 
Chakitable  .Bequest, 

A  will,  containing  among  other  provisions 
one  for  religious  or  charitable  uses,  is  not  void 
under  Act  April  26,  1855  (P.  L.  328),  though 
not  attested  as  the  act  requires,  but  it  is  mere- 
ly the  religious  or  charitable  bequest  that  fails. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  201,  202;  Dec.  Dig.  {  81.*] 

3.  Ejectmiht  (I  39*)  — Right  of  Actiok  — 
Wilis. 

Where  testator  devised  his  entire  estate  to 
his  executor  in  trust  for  certain  purposes,  in- 
cluding a  small  bequest  to  each  of  his  children, 
the  payment  of  an  annual  income  to  his  widow, 
and  gifts  for  certain  charitable  uses,  his  chil- 
dren could  not  renounce  the  bequest  to  them  and 
maintain  ejectment  to  recover  the  realty  left 
by  their  father,  during  the  time  which  he  had 
directed  his  executor  to  hold  it  to  provide  an  an- 
nual income  for  his  widow,  regardless  of  wheth- 
er the  charitable  bequests  were  invalid. 

[Ed.  Note.— For  other  cases,  see  Ejectment^ 
Cent  Dig.  {  131;   Dec  Dig.  i  39.*] 

Appeal  from  Court  of  Common  Pleas^ 
Schuylkill  County. 

Ejectment  by  George  W.  Slater  and  an- 
other against  Joseph  W.  Moyer,  sole  executor- 
under  the  last  will  and  testament  of  Henry 
P.  Slater,  deceased,  and  others.  From  a 
Judgment  refusing  to  take  off  compulsory 
nonsuit,  plaintiffs  appeal.     Aifirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN,. 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

George  M.  Roads  and  Carl  H.  Wagner,  botb 
of  Pottsvllle,  for  appellants.  John  G.  John- 
son, of  Philadelphia,  Daniel  W.  Kaercher,  of 
Pottsvllle,  and  Enterllne  &  Enterllne,  for  ap- 
pellees. 

BROWN,  J.  Henry  P.  Slater  died  testate 
December  23,  1912,  leaving  to  survive  him  a 
vrtdow  and  two  children  by  a  former  mar- 
riage, to  each  of  whom  he  left  but  $5.  By 
his  will,  executed  March  6,  1911,  and  admit- 
ted to  probate  December  30,  1912,  be  gave 
his  entire  estate  to  Joseph  W.  Moyer,  his  ex- 
ecutor. In  trust  for  the  purpose  of:   (1)  Pay- 
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Ing  Ms  debts  and  funeral  expenses;  (2)  pac- 
ing to  each  of  his  two  children  $6 ;  (3)  paying 
to  his  widow,  as  long  as  she  remained  unmar- 
ried, an  annuity  of  $1,500  out  of  the  net  In- 
come of  bis  estate,  consisting  chiefly  of  real 
property,  some  of  which  was  needed  to  pay 
Us  debts;  (4)  erecting  a  church  window  as  a 
memorial  to  bis  father  and  mother;  (5)  es- 
tablishing with  his  unsold  real  estate  and 
any  accumnlated  income  a  charity,  to  be  call- 
ed the  "Anna  S.  Slater  Second  Presbyterlah 
Church  Home  for  Indigent  Old  Ladles."  The 
widow  elected  to  take  under  the  will.  On 
February  14,  1913,  the  appellants  renounced 
the  bequests  given  to  them,  and,  on  the  3d 
of  the  following  month,  brought  this  eject- 
ment to  recover  possession  of  all  the  real  es- 
tate of  which  their  father  had  died  seised, 
some  portions  of  which  were  In  the  posses- 
sion of  his  execntor  and  others  In  that  of 
tenants  under  leases  from  him  or  his  execu- 
tor. Appellants  base  their  right  to  recover, 
as  heirs  of  their  father,  on  the  ground  that, 
as  the  execution  of  hia  will,  establishing  a 
charity,  was  not  attested  by  two  disinterested 
witnesses,  he  died  Intestate.  One  of  the  two 
attesting  witnesses  was  J.  W.  Moyer,  the  ex- 
ecutor and  trustee  named  in  the  will,  and  It 
is  contended  that,  as  he  was  not  a  disinter- 
ested witness  under  the  act  of  April  26,  1865 
<P.  L.  328),  the  charity  is  void,  and,  as  it 
must  fall,  the  will  falls  with  It 

[1]  The  first  piece  of  evidence  offered  by 
the  plaintiffs  was  the  will  of  their  father,  and 
when  they  closed  their  case  a  nonsuit  was 
asked  for  on  the  ground  that  they  bad  them- 
selves shown  title  or  right  of  possession  In 
the  defendants.    This  was  clearly  so,  and 
the  nonsuit  should  have  been  granted  solely 
on  the  ground  that,  under  the  will  of  the  tes- 
tator, probate  of  which  could  not  have  been 
denied,  the  title  to  his  real  estate  at  the  time 
this  action  was  brought  was  In  bis  executor 
and  testameptary  trustee,  and  the  right  to 
the  possession  of  it  in  the  defendants.    In- 
stead of  entering  the  nonsuit  on  this  plain 
and   well-nnderstood    legal    proposition,    the 
trial  Judge,  In  passing  upon  the  motion  to  en- 
ter It,  said  plaintiffs  were  entitled  to  go  to 
tbe  jury  if  J.  W.  Moyer  was  an  interested 
witness  to  the  execution  of  the  testator's  will 
within  the  meaning  of  the  act  of  1855,  but, 
after  proceeding  to  give  his  reasons  why  he 
r^arded  Moyer  as  a  disinterested  witness,  he 
held  that  tbe  will  had  been  validly  executed, 
and  that  the  plaintiffs  could  not  therefore  re- 
cover.   The  question  which  the  trial  judge 
undertook  to  decide  in  passing  upon  the  mo- 
tion for  a  nonsuit  was  not  in  the  case,  and 
his  misconception  of  tbe  situation  seems  to 
have  been  followed  by  the  court  in  banc  in 
refaslng  to  take  off  the  nonsuit.     The  will 
had  been  executed  by  the  testator  In  the  pres- 
ence of  two  witnesses,  had  been  duly  admit- 
ted to  probate,  and  was  a  valid  disposition  of 
his  estate  for  the  purpose  of  paying  his  debts 
and  funeral  expenses  and  tbe  annuity  to  his 


widow.  Whether  its  provision  creating  the 
charity  must  fail  by  reason  of  his  disregard 
of  the  statutory  requirement  as  to  the  exe- 
cution of  a  will  bequeathing  or  devising  an 
estate  In  trust  for  religious  or  charitable  uses 
Is  an  entirely  different  question,  to  be  passed 
upon  when  it  arises. 

[2]  A  will  containing,  among  other  provi- 
sions, one  for  religious  or  charitable  uses  is 
not  void,  under  the  act  of  1855,  If  it  is  not  at- 
tested as  that  act  requires;  it  is  only  the  re- 
ligious or  cliaritable  bequest  or  devise  that 
fails.  Baxter's  Appeal,  1  Brewst  451;  Heg- 
arty's  Appeal,  75  Pa.  503;  Broe  v.  Boyle,  108 
Pa.  76;  Irvine's  Estate,  206  Pa.  1,  55  Atl. 
795;  Stout  V.  Young,  217  Pa.  427,  66  Atl.  659; 
Carson's  Estate,  241  Pa.  117,  88  AtL  311. 

[3]  The  question  of  the  right  of  the  appel- 
lants to  the  possession  of  tbe  real  estate  left 
by  their  late  father  cannot  arise  during  the 
time  he  has  directed  his  executor  to  hold  It 
for  the  purpose  of  providing  an  annual  in- 
come for  his  widow.  The  net  Income  from  It 
may  or  may  not  be  at  all  times  sufflcient  to 
pay  her  the  annuity  of  $1,500,  but,  without 
regard  to  this,  uutU  she  remarries  or  dies, 
the  title  to  all  of  her  husband's  real  estate, 
and  the  right  of  possession  of  the  same,  sub- 
ject to  the  leases  made'  by  him,  will  be  In 
his  executor.  Upon  the  remarriage  or  death 
of  the  widow,  appellants  may,  in  a  proper 
proceeding,  raise  the  question  of  their  right 
to  take  the  real  estate  of  which  their  father 
died  seised,  on  the  ground  that  his  disposi- 
tion of  It  to  a  charity  is  void  under  the  stat- 
ute. If  the  charity  be  then  declared  void, 
they  wUl  be  entitled,  as  heirs  of  their  fa- 
ther, to  take  the  land  Intended  for  it. 

As  the  nonsuit  ought  to  have  been  granted 
for  the  reason  stated,  the  appeal  from  the 
refusal  to  take  it  off  Is  dismissed,  and  the 
judgment  is  afiirmed. 


(MB  Pa.  57) 

BRANDON  V.  GEORGE  et  al. 

(Supreme  Court  of  Pennsylvania^   April  13, 
1914.) 

Injunction  (§  44*)  —  Riqht  of  Action  — 
Fbaudolent  Conveyance— EItectment. 
Where  a  mother  conveyed  her  property  to 
her  son,  who  gave  a  judgment  bond  in  part  pay- 
ment therefor,  and  the  son  subsequently  recon- 
veyed  the  property  to  his  mother,  after  which 
judgment  was  entered  on  tbe  bond  and  assigned 
to  plaintiff,  who  thereafter  purchased  the  son's 
interest  at  a  sheriff's  sale,  plaintiff  could  not 
enjoin  the  mother  from  disposing  of  the  proper- 
ty, on  the  ground  that  the  son's  conveyance  to 
her  was  fraudulent,  or  secure  a  decree  that  she 
waa  holding  the  property  in  trust  for  her  son, 
so  that  plaintiff's  judgment  might  be  a  lien 
thereon;  the  remedy  in  such  case  being  by  an 
action  of  ejectment. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  IS  92,  94 ;   Dec.  Dig.  §  44.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Injunction  by  Moyd  T.  Brandon,  to  the 
use  of  James  J.  Dull,  now  to  the  use  of  Nel- 
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Ue  F.  Brandon,  against  William  P.  0«orge 
and  another.  From  decree  tor  plaintiff,  de- 
fendants appeal.    ReTersed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  EljKIN,  and  MOSCHZISKBR,  JJ. 

Otto  E.  Farquhar,  of  Pottsvllle,  and  Oeorge 
W.  Ryon,  of  Sbamoken,  for  appellants.  W.  L. 
Kramer,  of  Pottsvllle,  for  appellee. 

BROWN,  3.  The  complainant,  at  some 
time  not  stated  in  her  bill,  became  the  as- 
signee of  a  bond  given  by  William  P.  George, 
one  of  the  defendants,  on  March  6,  1895,  to 
secure  the  payment  of  $2,000.  There  was  a 
confession  of  Judgment  in  this  obligation, 
but  Judgment  was  not  entered  on  it  until 
November  1, 1898,  on  which  date,  as  we  learn 
from  the  testimony,  the  Judgment  was  as- 
signed to  the  complainant.  On  March  6, 
1896,  George  convened  to  his  mother,  Mary 
P.  George,  the  real  estate,  in  part  payment 
of  which  he  bad  given  the  said  bond.  As 
Judgment  had  not  been  entered  on  It  at  the 
time  of  this  conveyance,  It  was  not  then  a 
lien  upon  the  said  real  estate.  On  April  23, 
1906,  nearly  seven  years  after  the  entry  of 
the  Judgment,  this  bill  was  filed  by  the  appel- 
lee, averring  that  the  conveyance  by  George 
to  his  mother  had  been  for  the  purpose  of  de- 
frauding her,  that  she  was  without  adequate 
remedy  at  law  for  the  wrong  done  her,  and 
her  prayer  was  that  the  said  Mary  P.  Oeorge 
be  restrained  from  selling,  transferring,  as- 
signing, or  in  any  way  disposing  of  or  Incum- 
bering or  mortgaging  the  premises  described 
in  the  bill,  and  be  decreed  to  hold  title  to  the 
same  as  trustee  for  the  said  William  P. 
George.  There  was  no  prayer  that  the  deed 
be  declared  void.  After  a  demurrer  to  the 
bill  had  been  overruled,  an  answer  was  filed 
by  each  of  the  defendants,  denying  that  the 
conveyance  was  fraudulent,  and  averring 
that  it  was  bona  fide,  for  a  full  consideration 
paid  by  the  grantee.  The  case  went  on  to  a 
hearing  on  bill,  answer,  and  replication  on 
November  6,  1906 ;  the  last  testimony  was 
taken  December  16,  1907,  and  nearly  three 
years  later,  on  September  6,  1910,  the  court 
found  that  the  averment  of  the  bill  as  to  the 
fraudulent  conveyance  of  the  property  had 
been  sustained  by  the  testimony,  and  a  decree 
nisi  was  made,  as  prayed  for,  with  a  proviso 
that  It  wonld  be  vacated  upon  the  payment 
of  $2,000  to  the  complainant  ETxceptlons 
to  the  court's  findings  and  decree  nisi  were 
dismissed  December  8,  1913,  more  than  three 
years  after  they  had  been  filed,  and  from  the 
final  decree  we  have  this  appeal. 

Whether  the  evidence  Justified  the  finding 
tliat  the  conveyance  from  William  P.  George 
to  his  mother  was  fraudulently  made,  for 
the  purpose  of  defrauding  the  complainant, 
Is  a  question  we  need  not  decide,  for  the  bill 
ought  to  have  been  dismissed  for  the  reason 
that  the  complainant  had  a  plain,  adequate. 


and  complete  remedy  at  law  for  the  redress 
of  the  wrong  which  she  alleged  had  been  per- 
petrated upon  her.  This  question  was  raised 
by  the  demurrer.  The  answer  averred  that 
execution  had  been  issued  on  the  appellee's 
Judgment  against  William  P.  George,  and 
that,  at  a  sheriff's  sale  on  the  same,  she  had 
become  the  purchaser  of  the  defendant's  in- 
terest In  the  property  involved  in  this  pro- 
ceeding. CSonnsel  for  appellee  admit  this  to 
bb  true.  She  was,  therefore,  at  the  very 
time  she  was  praying  for  a  decree  in  the 
court  below  that  the  title  was  still  in  William 
P.  George,  and  that  his  mother  be  declared  a 
trustee  of  the  same  for  him,  the  absolute 
owner  of  whatever  interest  he  had  In  the 
property.  If,  at  the  time  of  the  sheriffs 
sale,  the  title  to  it  was  stUl  in  him,  and  not 
In  his  fraudulent  grantee,  the  appellee  ac- 
quired that  title,  under  which  she  could  have 
recovered  possession  of  the  premises  on  the 
common-law  side  of  the  court  in  an  action 
of  ejectment  This  was  the  remedy  to  which 
she  should  have  resorted.  Whether  her  title 
Is  paramount  to  that  of  Mary  P.  George 
must,  nnder  the  circumstances,  be  settled  in 
such  an  action.  Hunter's  Appeal,  40  Pa.  194. 
To  sustain  the  decree  in  favor  of  the  ap- 
pellee would  leave  the  title  stlU  in  William  P. 
George,  and  she  would  be  compelled  to  again 
buy  at  sheriff's  sale  what  she  now  has,  if  the 
conveyance  of  which  she  complains  was 
fraudulent  This  anomalous  situation  seems 
not  to  have  occurred  to  her,  court,  or  counsel. 
The  thirteenth  assignment  of  error  is 
sustained,  the  decree  is  reversed,  and  the  bill 
dismissed  at  the  costs  of  the  appellee,  with- 
out prejudice  to  her  right  to  bring  ejectment 


(Ml  Pa.  606) 
FOLKMAN  V.  LAUEB. 

(Supreme  Court  of  Pennsylvania.     Mardi  80, 
1914.) 

1.  EviDBNCB  (§  508*)  —  Opinion  Evidknoe  — 
Subjbot-Matteb. 

The  extent  of  the  life  of  wood  used  for 
supports  of  a  pavilion  at  a  baseball  park,  not 
being  within  the  range  of  oidinary  experience  or 
observation,  is  a  proper  subject  fur  opinion 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2311;  Dec.  Dig.  i  508.*] 

2.  I^i«Dix>Bo  AMD  Tenant  (S  167*)  —  Nesu- 
GENCK— Bases AUi  Pakk— Fau.  op  Gband- 

STAND. 

Where,  In  an  action  against  the  owner  of 
a  baseball  park  for  Injuries  from  the  fall  of 
the  grandstand  in  the  park,  which  was  leased 
by  defendant  with  knowledge  that  it  was  to  be 
used  for  the  entertainment  of  the  public,  it 
appeared  that  some  of  the  timbers  of  '.be  stand 
had  become  decayed,  and  that  defendant  knew 
this,  or  should  have  known  it  by  the  ezerdse 
of  reasonable  diligence,  wben  he  executed  the 
lease,  defendant  was  liable  though  the  lease  obli- 
gated the  tenant  to  maintain  the  premises  in 
good  repair. 

[Ed.  Note.— For  other  cases,  see  Landlord, 
and  Tenant  Cent.  Dig.  iS  66H-674,  67&-e79: 
Dec.  Dig.  8  167.*] 


•For  other  casw  see  lam*  topic  and  lacUon  NUUBBR  In  Doo.  Dig.  &  Am.  Dig.  Ke7-Mo.  Serler  ft  Rop'r  IndezM 
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Appeal  from  Coart  of  Common  Pleas,  Berks 
County. 

Trespasa  by  Herman  Folkmcui  against 
Fnnk  D.  Lauer,  for  personal  Injuries.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  opinion  of  the  Superior  Court,  by  Hen- 
derson, J.,  in  Kane  t.  Lauer,  62  Fa.  Super. 
Ct.  467,  w«s  as  follows: 

The  plaintiff  was  injured  by  the  coUnpse  of  a 
Krandstand  at  a  baseball  park  owned  by  the  de- 
fendant. The  evidence  oaered  in  support  of  the 
action  tended  to  show  that  some  of  the  upright 
timbers  gupportinz  the  structure  had  become  de- 
cayed and  unfit  for  the  purpose,  and  that  the 
stand  fell  because  of  that  condition.  The  de- 
fendant, while  denying  that  the  accident  oc- 
curred because  of  the  rotten  condition  of  the 
npright  supports,  contends  that  be  is  not  liable 
for  the  consequences  of  the  accident  because  of 
the  fact  that  the  park  was  leased  by  him  to  an 
amusement  company,  and  that  the  latter  is  alone 
responsible  if  there  be  liability  anywhere.  The 
defendant  leased  the  premises  to  George  Cockill 
and  others  on  May  22,  1911,  for  a  term  of  two 
years.  The  lease  contained  a  covenant  that  the 
lessees  would  maintain  in  good  repair  the  grand- 
stand, bleachers,  and  building  and  fences  on  the 
premises.  The  position  taken  by  the  appellant 
is  that  the  grandstand  was  properly  constructed 
by  a  former  tenant;  that  it  came  to  the  appel- 
lant on  a  reversion  of  the  property  to  him  at 
the  termination  of  the  lease ;  that  he  never  used 
it  himself,  and  that  when  be  again  leased  he 
bound  the  tenants  to  assume  responsibility  for 
the  condition  of  the  structure  by  placing  on  them 
an  obligation  to  repair ;  that  the  defect  was 
curable  by  ordinary  repair,  and  that  the  landlord 
neither  assumed,  nor  was  chargeable  with  liabil- 
ity for  injuries  resulting  from  the  neglect  of  the 
tenants  to  make  the  necessary  repairs  and  put 
the  structure  in  fit  condition  for  the  use  for 
wbicb  it  was  intended.  He  concedes  that  if  the 
defect  were  one  of  original  construction  of  which 
the  landlord  knew,  or  of  which  he  should  have 
known,  bis  liability  would  continue  after  the 
lease  because  the  correction  of  such  a  defect 
could  not  be  said  to  be  repair,  but  reconstruc- 
tion rather,  and  that  there  is  no  implication  that 
a  tenant  should  reconstruct  nor  would  a  cove- 
nant on  his  part  to  repair  include  reconstruc- 
tion. It  Is  also  conceded  that  where  the  build- 
ings, though  properly  constructed,  bad  become 
a  nuisance,  and  therefore  dangerous  to  others, 
the  landlord  could  not  divest  himself  of  liability 
by  leasing  to  a  tenant  This  much  must  be  ad- 
mitted, for  the  law  is  well  settled  that  where  an 
owner  leases  premises  which  are  a  nuisance  and 
receives  rent,  then^  whether  iu  or  out  of  posses- 
sion, be  is  liable  if  be  knew  or  with  the  exer- 
cise of  reasonable  diligence  could  have  known 
of  its  conditioio.  This  is  the  doctrine  of  the  com- 
mon law  as  held  in  Blch  ▼.  Basterfield,  56  B.  C. 
L.  784.  The  same  principle  is  announced  in 
House  T.  Metcalf,  27  Conn.  631 ;  Lusk  ▼.  Peck, 
132  App.  Div.  426,  116  N.  Y.  Snpp.  1051; 
Swords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Bep.  295: 
Campbell  ▼.  Portland  Sugar  Co.,  62  Me.  652,  16 
Am.  Ken.  503.  In  this  state  Godley  v.  Hagerty, 
20  Pa.  387,  59  Am.  Dec.  731 :  Knauss  v.  Brua, 
107  Pa.  85 ;  \y under  v.  McLean,  134  Pa.  334, 
19  Atl.  749,  19  Am.  St  Rep  702:  and  Cun- 
ningham T.  Rogers.  225  Pa.  132,  73  Atl.  1094, 
establish  the  same  rule.  In  the  case  last  cited 
it  is  said:  "The  general  principle  is  undisputed 
that,  when  a  landlord  lets  premises  in  a  danger- 
ous condition,  he  is  liable  for  the  consequences 
which  may  remit  from  the  condition  he  permit- 
ted to  exist"  He  is  not  relieved  from  respon- 
sibility merely  h^  the  fact  that  the  tenant  is  in 
ezdusive  possession  of  the  premises.  If  the  de- 
fect in  the  building  existed  when  the  lease  wis 
made,  and  ha  knew  it  or  could  have  known  it 


in  the  exercise  of  due  care,  it  was  his  duty  to 
make  necessary  reconstruction  to  render  the 
place  safe  for  the  people  who  were  to  occupy  it, 
and  this  could  have  been  done  before  the  ten- 
ants went  into  possession.  It  is  contended  fur- 
ther, that  the  action  cannot  be  maintained  be- 
cause of  the  clause  in  the  lease  obligating  the 
tenants  to  maintain  in  good  repair  the  bnildings 
and  fences  on  the  premises.  This  is  an  agree- 
ment establishing  a  relation  between  the  par- 
ties to  the  contract,  but  does  not  operate  to  re-< 
liere  the  lessor  from  a  duty  resting  on  him  when 
the  contract  was  executed.  Whatever  may  be 
the  rights  or  liabilities  of  the  parties  to  the  lease 
between  themselves,  the  responsibility  of  the 
landlord  for  a  dangerous  condition  of  the  de- 
mised premises  at  the  time  the  tenants"  took  pos- 
session is  not  shifted  by  the  undertaking  of  the 
tenants  to  make  repairs  so  far  as  the  rights  of 
a  stranger  to  the  contract  are  concerned  who 
was  rigntfuily  on  the  premises,  and  was  in- 
jured becanse  of  the  failure  to  remove  snch  dan- 
gerous condition.  Numerous  authorities  sup- 
port this  view  of  the  case  as  does  also  the  logic 
of  the  facta.  Campbell  v.  Portland  Sugar  Co., 
62  Me.  552,  16  Am.  Rep.  603:  Lusk  v.  Peck, 
132  App.  DiT,  426,  116  N.  Y.  Supp.  1051 ; 
Swords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295 ; 
Godley  v.  Hagerty,  20  Pa.  387,  69  Am.  Dec. 
731 ;  Sherman  &  Redfield  on  Negligence,  §  709a. 
Assuming  that  the  defect  was  known  or  could 
have  been  known  by  the  exercise  of  ordinary  dil- 
igence and  care,  it  was  in  the  power  of  the  land- 
lord to  put  the  property  in  condition  for  the 
uses  for  which  it  was  intended,  and  his  fail- 
ure so  to  do  would  render  him  responsible  to 
strangers  to  the  contract  who  are  injured  as  the 
result  of  such  neglect.  What  was  the  condi- 
tion of  the  grandstand  at  the  time  the  tenants 
took  possession  was,  of  course,  a  question  of  fact. 
The  defendant  knew  what  use  was  to  be  made 
of  the  property,  and,  indeed,  bad  bound  the 
tenants  to  use  it  in  a  particular  way.  The  rent 
provided  for  was  to  be  derived  from  the  patron- 
age which  the  public  gave  to  the  exhibitions  to 
be  held  there,  and  the  landlord  was  directly  re- 
sponsible, therefore,  for  the  use  to  which  the 
building  was  applied,  and  is  presumed  to  have 
anticipated  that  it  would  be  filled  from  time  to . 
time  by  spectators  of  the  games.  If,  with  this 
knowledge  be  let  the  premises  in  a  dangerous 
condition,  he  was  maintaining  a  nuisance  for 
which  he  was  liable.  Responsibility  exists  as 
well  for  a  condition  existing  at  the  time  of  the 
lease  as  for  a  defect  in  original  construction 
even  though  the  condition  complained  of  had  its 
beginning  after  the  structure  was  completed. 
Knauss  v.  Brua,  107  Pa.  85 ;  Fow  v.  Roberts, 
108  Pa.  489;  Klrcbner  v.  Smith,  207  Pn.  431, 
56  Ati.  947. 

It  is  urged  that  the  grandstand  was  not 
a  nuisance  at  the  time  it  was  leased,  because 
it  was  located  at  a  distance  from  the  pub- 
lic highway,  that  it  was  not  then  in  use,  and 
no  one  was  invited  to  enter  it;  that  it  could 
only  become  a  nuisance  or  a  menace  when  peo- 
ple entered  it  by  invitation,  and  that  as  this 
use  was  only  to  be  made  by  the  tenants  in  the 
prosecution  of  their  business  the  liability  was 
on  them  and  not  on  the  landlord.  But  4he  re- 
sponsibility of  the  landlord  relates,  not  only  to  a 
condition  which  is  a  nuisance  when  the  lease  Is 
granted  but  to  conditions  which  must,  in  the  na- 
ture of  things,  become  daneerous  when  the  thing 
is  used.  Rich  v.  Basterfield,  66  E.  C.  L.  784 : 
Knauss  v.  Brua,  107  Pa.  85 ;  Fow  t.  Roberts, 
108  Pa.  489.  If  a  landlord  rent  a  building 
which  is  in  a  condition  dangerous  for  occupancy, 
with  the  intention  that  it  be  occupied,  and  its 
use  is  in  conformity  with  that  intention,  he 
becomes  responsible  for  injuries  resulting  from 
that  condition.  As  the  tenants  were  required 
by  the  lease  to  use  the  property  for  the  en- 
tertainment of  the  public,  the  landlord  partici- 
pated in  inviting  the  spectators  to  witness  the 
games,  and  it  waa  his  duty  to  exercise  reason- 
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able  cm  to  the  end  that  those  who  occupied  hia  i 
building  should  not  be  subjected  to  peril  from 
a  condition  existing  at  the  time  the  tenants  were 
put  in  possession.  The  court  charged  the  jury, 
in  language  not  to  be  misunderstood,  that  if  the 
decayed  condition  of  the  beams  or  upright  sup- 
ports alleged  to  have  been  the  cause  of  the  acci- 
dent did  not  exist  at  the  time  the  lease  was 
made,  but  came  into  existence  between  that  date 
and  the  time  when  the  grandstand  collapsed,  the 
defendant  would  not  be  liable  in  the  action,  but 
that  if  the  defects  were  there  when  the  term 
was  granted  to  the  tenants,  and  continued  to 
the  time  of  the  accident  and  were  the  cause 
thereof,  and  if  they  were  such  as  could  have 
been  discovered  and  remedied  by  a  man  of  or- 
dinary prudence  in  the  exercise  of  due  care, 
then  the  defendant  was  responsible,  and  that  the 
fact  of  the  occupancy  of  the  premises  by  the  ten- 
ant ander  the  lease  did  not  relieve  the  defend- 
ant from  such  liability.  This  Instruction  was 
in  accordance  with  the  law,  as  will  appear  by 
reference  to  the  authorities  cited  and  others  on 
the  same  subject.  The  case,  therefore,  turned 
on  the  question  of  fact  as  to  the  condition  of 
the  grandstand  before  the  lease  was  made  and 
the  knowledge,  or  means  of  knowledge,  which 
the  owner  had  with  reference  to  its  condition. 
The  evidence  was  somewhat  conflicting  on  this 
subject,  but  the  jury  accepted  the  statements  of 
the  plaintiff's  witnesses ;  and  with  that  con- 
clusion we  have  nothing  to  do,  for  there  was  evi- 
dence which  necessarily  carried  the  case  to  the 
jury.  The  lease  was  executed  on  May  22,  1911, 
and  the  accident  occurred  on  July  4th  following. 
The  jury  alone  could  say  whether  the  rotten 
condition  of  the  posts  shown  by  some  of  the 
plaintiff's  witnesses  had  developed  after  the  ten- 
ants took  possession.  The  learned  counsel  for 
the  appellant  has  presented  an  able  argument  in 
support  of  the  position  taken,  but  we  are  not 
convinced  that  the  court  errM  in  the  instruc- 
tions complained  of. 
The  judgment  is  affirmed. 

Verdict  for  plaintiff  for  ^,622,  and  Judg- 
ment thereof. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  and  KLKIN,  JJ. 

Joseph  R.  Dldclnson  and  Henry  P.  Eeiser, 
both  of  Reading,  for  appellant.  0.  H.  Ruhl, 
of  Reading,  for  appellee. 

PER  CURIAM.  The  plalnUff  waa  Injured 
by  the  breaking  of  the  wooden  supports  of  a 
pavilion  in  an  amusement  park  owned  by  the 
defendant  and  leased  by  him  six  weeks  be- 
fore the  accident  to  a  tenant  to  be  used  for 
public  entertainments.  The  pavilion  was 
erected  four  years  before  the  time  of  the  ac- 
cident, by  a  former  tenant  of  the  defendant, 
and  it  came  Into  the  defendant's  possession 
two  years  before  on  the  expiration  of  the 
lease.  The  main  question  of  fact  at  the  trial 
was  whether  the  defects  In  the  wooden  sup- 
ports which  caused  the  pavilion  to  break 
down  were  the  result  of  decay  which  existed 
when  the  lease  was  made,  and  would  have 
been  discovered  by  the  exercise  of  due  care. 

[1]  In  order  to  show  constructive  notice 
witnesses  who  had  special  knowledge  of  the 
subject,  and  who  had  built  the  pavilion,  were 
allowed  to  testify  as  to  the  life  of  wood  used 
In  the  situation  in  which  the  supports  in  ques- 
tion were  placed.  The  admission  of  this  tes- 
timony is  the  subject  of  the  first  two  assign- 


ments of  error.  The  subject-matter  of  the 
inquiry  is  not  within  the  range  of  ordinary 
experience  or  observation,  and  it  was  com- 
petent to  receive  the  opinion  of  witnesses 
having  a  particular  knowledge  of  it 

[2]  The  remaining  assignments  are  to  the 
refusal  of  the  court  to  direct  a  verdict  for  the 
defendant  and  to  enter  Judgment  in  bis  favor 
non  obstante  veredicto.  In  Kane  v.  Lauer, 
52  Pa.  Super.  Ct  467,  an  appeal  by  the  same 
defendant,  in  an  action  that  arose  from  the 
same  occurrence  and  in  which  the  testimony 
was  substantially  the  same  as  in  this  case,  the 
questions  raised  by  these  assignments  were 
considered  and  decided,  and  it  is  needless  to 
discuss  them.  We  are  in  entire  accord  with 
the  decision  of  the  Superior  Court  in  that 
case,  and  with  the  reasons  in  support  of  it 
stated  in  the  opinion  of  Judge  Henderson. 
On  his  opinion  we  overrule  the  assignments 
which  relate  to  the  liability  of  the  owner  of 
a  building  to  a  third  person,  injured  by  its 
defects  while  in  the  possession  of  a  tenant. 

The  Judgment  is  affirmed. 


(244  Pa.  574) 

In  re  BRENNAN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    March  SO, 
1014.) 

L  Wills  (|  111*)— Exkcutior— Validitt. 

Where  decedent  died,  leaving  a  paper  tes- 
tamentary in  character  and  in  his  own  hand- 
writing, but  unsigned  except  with  the  words 
"your  miserable  father,"  which  paper  was 
found  in  a  drawer  in  his  house  in  a  sealed  en- 
velope by  his  daughter,  whom  he  had  told  to 
get  it  there  and  give  it  to  her  brother,  pro- 
bate of  the  paper  was  properly  refused,  since 
it  was  not  executed  in  compliance  with  the  re- 
quirements of  Act  AprU  8,  1833  (P.  L.  249). 
requiring  that  testator's  signature  be  placed  at 
the  end  of  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  267-275;    Dec  Dig.  |  111.*] 

2.  Wills  (S  111*)— Execution— Valimtt. 

Act  April  8,  1833  (P.  L.  24»),  requiring 
that  testator's  signature  appear  at  the  end 
of  his  will,  though  permitting  a  signature^  by 
initials  or  by  a  part  only  of  the  name,  requires 
that  a  present,  actual,  and  completed  intent 
to  execute  the  will  be  apparent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §i  267-275;    Dec.  Dig.  i  111.*] 

3.  Wills  (S  324*)— Execution— Qubstionb  of 
Law  and  Fact. 

The  question  as  to  what  formaHties  are 
essential  under  Act  April  8,  1833  (P.  L.  249), 
§  6,  to  the  execution  of  a  will,  is  one  of  law, 
while  the  question  whether  the  formalities  have 
been  actually  complied  with  is  one  of  fact. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  225,  767-770;    Dec.  Dig.  8  324.*] 

4.  Wills  (I  111*)— Execution— "Sioned." 

As  used  in  Act  April  8,  1833  (P.  L.  249) 
i  6,  requiring  that  a  will  be  signed  at  the  end 
by  testator,  or,  if  he  is  unable  to  do  so,  by  some 
person  in  his  presence  and  by  his  express  di- 
rection, the  word  "signed"  is  used  In  the  usual 
acceptation  of  the  word,  and  means  that  tes- 
tator's signature  shall  be  affixed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  267-275;   Dec.  Dig.  $  111.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  7,  pp.  6508-6512.] 
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Appeal  from  Oiphans'  Court,  Lackawanna 
County. 

In  the  matter  of  the  estate  of  James  Bren- 
nan,  deceased.  From  a  decree  diamissing  an 
appeal  from  a  decision  of  the  register  of 
wills  refusing  to  admit  a  paper  to  probate  as 
the  last  will  and  testament  of  James  Bren- 
nan,  Michael  Brennan  appeals.    Affirmed, 

Appeal  from  the  register  of  wills.  The 
following  paper  was  offered  for  probate: 

"Carbondale 

"Michael  iam  owen  afew  dollars  Hear  to 
different  persons  and  ihope  that  you  will  pay 
it  for  me  as  there  is  no  one  else  that  I  could 
dependon 

John   Williams  $8.00 

Cosby  7.75 

ther  is  afew  dollars  owen  to  Andred  Waft 
idonot  know  how  Mncfait  is  there  is  a  few  dol- 
lars to  tommy  Voyle  iam  owen  A  man  from 
binghamton  iQ  dollars  for  abarrel  of  beer  Hla 
nameis  wbtite  if  i  cannot  pay  this  before  i  die 
those  two  little  bys  will  healp  you  to  pay  it 
there  is  afew  Dollars  owen  t  aman  that  cept 
in  Glarks  coal  office — his  name  is  goodridge  pay 
this  for  me  and  god  will  Bless  you,  the  you 
can  have  this  house  when  those  little  girl  is 
doing  for  them  Selves  it  is  apoor  legacy  that 
ihave  to  lave  after  me 

"Tour  misserable  father." 

The  register  of  wills  refused  to  admit  it  to 
probate.  Upon  appeal  to  the  orphans'  court, 
Sando,  P.  J.,  filed  the  following  opinion: 

This  is  a  proceeding  on  an  appeal  from  the 
refusal   of  the   register   of   wills   to   admit   to 

S rebate  a  paper  in  writing  as  the  last  will  of 
amea  Brennan,  deceased.  James  Brennan 
died  on  or  about  the  9th  day  of  April,  1873, 
leaTing  to  survive  him  eight  children.  At  the 
time  of  his  death  he  was  the  owner  of  a  piece 
of   real  estate  in  the  city  of  Carbondale. 

In  September,  1910,  a  paper  was  produced  to 
the  register  for  probate.  It  was  in  part  as 
folkiws: 

"C  C  Carbondale. 

"Michael  i  am  owen  a  few  dollars  here  to 
different  persons  and  i  hope  that  you  will  pay 
it  for  me  as  there  is  no  one  else  that  I  could 
depend  on  •  •  •  pay  this  for  me  and  God 
will  bless  you  •  •  •  yon  can  hare  this 
house  *  *  *  it  la  a  poor  legacy  that  i  have 
to  leave  after  me.      Your  miserable  father." 

When  this  paper  was  offered  before  the  reg- 
ister as  a  will,  it  was  refused  probate  by  him, 
and  we  are  now  asked  to  sustain  an  appeal 
from  his  decision. 

At  the  hearing  on  the  appeal  Elizabeth  Bren- 
nan, a  daughter  of  the  decedent,  and  a  sister 
of  the  appellant,  testified,  in  substance,  when 
shown  the  paper:  I  showed  that  paper  to  my 
brother  Michael  and  gave  it  to  him;  my  father 
told  me  where  I  could  get  it  in  a  dresser 
drawer  in  the  house,  and  if  anything  should 
happen  to  him  that  I  shonld  band  it  to  my 
brother;  that  this  was  about  a  month  before 
her  father's  death ;  that  it  was  sealed  in  an 
envelope;  that  it  is  all  in  her  father's  hand- 
writing; that  after  her  father's  death  she  gave 
it  to  her  brother;  that  she  was  about. 25  or 
26  Tears  of  age  at  the  time  of  her  father's 
deatn;  and,  that  the  paper  was  in  the  dresser 
drawer  "not  longer  than  a  month"  before  her 
father  died. 

Michael  Brennan  testified  in  part:  That 
after  h's  fathor  W!«»  buried  his  sister  «ave  him 
the  paper,  "it  might  be  a  week  after,"  and 
that  it  is  all  in  his  father's  handwriting. 

A  nephew  who  had  been  associated  in  busi- 
ness with  him,  and  an  old  friend  of  the  dece- 
dent, both  testified  that  the  paper  was  in  the 
handwriting  of  the  decedent. 

[I]  It  being  undisputed  that  the  paper  Is  in 


the  handwriting  of  the  decedent,  and  being  tes- 
tamentary in  character,  the  only  question  left 
upon  its  validity  as  a  will  is  the  snfficiehcy  of 
the  statutory  requirements  in  the  matter  of  its 
execution.  The  form  of  the  instrument  is  im- 
material if  its  substance  is  testamentary.  But 
a  letter,  as  in  this  case,  like  any  other  instru- 
ment, to  take  effect  as  a  will,  must  be  executed 
in  compliance  with  the  requirements  of  the 
statute. 

[2]  The  act  of  April  8,  1833  (P.  U  249)  §  6, 
relating  to  wills,  requires,  among  other  things, 
"that  every  will  shall  be  in  writing,  and  unless 
the  person  milking  the  same  shall  he  prevented 
by  the  extremity  of  his  last  sickness,  shall  be 
signed  by  him  at  the  end  thereof,  or  by  some 
person  in  his  presence,  and  by  his  express  di- 
rection, and  in  ell  cases  shall  be  proved  by  the 
oaths  or  affirmations  of  two  or  more  compe- 
tent witnesses,  otherwise  such  will  shall  be  of 
no  effect." 

Prior  to  the  passage  of  this  act,  a  will  in 
writing  proved  by  two  or  more  witnesses,  al- 
though unsigned  by  the  testator,  was  sufficient 
to  pass  real  or  personal  estate.  The  act  of 
1833  changed  this  rule  so  far  as  to  make  the 
signature    necessary    nnless    the    testator    was 

?irevented  by  the  extremity  of  last  sickness 
rom  signing.  Butler's  Estate,  223  Pa.  252,  72 
Atl.  508. 

[31  As  the  act  requires  signinfr.  the  courts 
have  no  power  to  dispense  with  it,  or  to  sub- 
stitute something  else  for  it,  which  they  might 
reeard  as  analogous,  or  very  nearly  the  same 
thing.  The  requirements  must  be  fully  met; 
otherwise  the  instrument  cannot  be  probated  as 
a  will.  Wall  v.  Wall,  123  Pa.  545,  16  Atl. 
598,  10  Am.  St.  Rep.  649.  The  question  as 
to  what  formalities  are  essential  to  the  execu- 
tion of  the  will  is  one  of  law.  The  question 
whether  these  formalities  have  been  actually 
complied  with  is  one  of  fact. 

141  As  to  what  amounts  to  a  signing  by  a 
testator,  in  Gardner  on  Wills,  at  page  206,  we 
find  this  rule  stated:  "Any  completed  mark 
or  design  mnde  by  the  testator  upon  the  ma- 
terial on  which  the  will  is  written,  with  the 
intention  that  it  shall,  as  a  symbol,  stand  for 
or  represent  the  testator  as  the  written  name 
would  do,  is  as  sufficient  a  signing  as  is  the 
writing  of  the  signature  in  full." 

It  is  necessary,  however,  to  nnderstand  the 
meaning  of  our  act  of  18S3  in  order  to  compre- 
hend the  import  of  the  question  we  have  under 
consideration.  A  testator  need  not  sign  with 
his  own  band;  be  may,  if  he  choose,  direct  an- 
other to  do  so  for  him  in  his  presence,  and  the 
signing  is  sufficient,  and  that,  too,  although  the 
testator  is  able  to  write  his  name.  Main  v. 
Ryder,  84  Pa.  217.  In  the  absence  of  any  rea- 
son for  signing  his  name,  it  would  be  better 
that  he  shonld  do  so.  If  his  handwriting  is 
well  known,  there  could  be  less  difficulty  in 
proving  his  will ;  and  there  may  be  other  rea- 
sons. The  provision  which  permits  another 
person  to  sign  for  him  is  manifestly  of  most 
value  to  those  who  cannot  sign  for  themselves. 
But  the  wording  of  the  act  appUes  equally  to 
all  persons,  whether  they  can  sign  their  names 
or  not. 

The  statute  also  requires  that  the  will 
should  be  signed  at  the  end  of  it.  The  object 
of  requiring  a  signature  at  the  end  is  to  denote 
that  the  instrument  is  completed;  that  the 
mind  of  the  testator  is  fully  made  up  to  dispose 
of  his  property  in  the  manner  expressed.  It 
is  to  fix  upon  and  set  an  unfailing  mark,  where- 
upon it  shall  be  known  that  the  paper  contains 
the  settled  purposes  of  the  testator.  From  the 
mere  fact  of  a  man's  signing  a  testamentary 
paper  at  the  end  we  may  conclude  that  it  is 
his  will. 

The  purpose  of  the  act  in  requiring  wills  to 
be  signed  at  the  end  is  not  to  abridge  rights 
over  property,  or  to  hamper  by  unreasonable 
formalities  the  disposal  of  it,  but  to  provide  a 
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iMana  by  whidi  eonrt*  may  Mifeljr  decide  what 
a  man*!  will  certainly  is.  It  ia  foaoded  upon 
a  reasoiMible  presumption,  and  it  does  not  al- 
low the  presumption  to  be  disproved  except  in 
one  way,  namely,  by  proving  that  the  testator 
was  prevented  from  signinK  it,  or  having  it 
signed,  by  the  extremity  or  his  last  sickness. 
The  law  likewise  presumes  that  every  man  can 
sign  his  will,  or  cause  it  to  be  signed  it  be  is 
not  prevented  from  doing  so  by  the  extremity 
of  bis  last  sickness. 

The  act  of  1833  require*  that  the  animna 
testandi  should  be  manifested  by  the  signature 
of  the  testator  at  the  end  of  the  paper,  unless 
prevented  by  an  absolute  inability  on  his  ^art 
to  comply  with  its  requirements.  When  sign- 
ed at  the  end,  the  usual  and  familiar  mode  in 
transactions  to  show  assent  to  a  written  eon- 
tract,  the  will  is  complete,  and  all  doubt  as  to 
intention  is  removed.  In  these  indispensable 
particulars  the  paper  in  question  is  defective. 
It  is  written  as  testified  to  by  witnesses,  in 
the  handwriting  of  the  decedent.  It  is  without 
date,  and  it  is  not  signed  by  him,  nor  by  an- 
other in  his  presence.  It  is  not  only  incom- 
plete in  its  form,  but  it  is  unexecuted,  and  only 
entitled  to  probate  when  it  is  clearly  shown 
that  the  decedent  was  prevented  from  observing 
the  prescribed  directions  by  the  extremity  of 
his  last  sickness. 

We  have  a  right  to  Infer,  Inasmnch  as  the 
decedent  lived  for  a  time  after  the  paper  was 
written,  that  he  had  changed  hia  mind,  and  that 
he  neither  wished  nor  intended  that  the  paper 
should  be  regarded  aa  bis  will.  The  impossibil- 
ity of  bis  compliance  with  the  act  does  not  ap- 
pear. The  paper  has  not  the  necessary  charac- 
teristics of  a  will  in  this:  That  It  must  be  ac- 
tually signed,  anless  the  signature  be  prevented 
by  the  state  of  the  health  and  condition  of  the 
testator.  It  is  not  enough  that  the  omission 
arose  from  misapprehension,  mistake,  or  want  of 
knowledge  of  the  law. 

A  writing  that  does  not  meet  the  requirements 
of  the  act  of  1833  is  not  a  will,  and  the  registec 
cannot  make  a  will  out  of  it.  The  paper  here 
produced  was  not  signed,  nor  was  the  failure  to 
sign  accounted  for  as  the  statute  required,  to 
•ntitle  it  to  probate. 

In  passing  upon  the  paper  which  is  the  sub- 
ject of  this  appeal,  we  are  constrained  to  bold 
that  it  was  not  executed  in  accordance  with  the 
statutory  requirements  of  the  act  of  assembly, 
and  that  the  register  waa  right  in  refusing  to  ad- 
mit it  to  probate. 

The  court  dismissed  the  appeal  from  the 
decision  of  the  register  of  wills.  Michael 
Brennan  appealed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

James  B.  Mnrrln,  of  Carbondale,  and 
O'Brien  ft  Kelly,  of  Scranton,  for  appellant 

PER  CURIAM.  We  concur  In  the  condn- 
aion  stated  In  the  opinion  of  the  learned 
judge  of  the  orphans'  court  Prior  to  the 
Wills  Act  of  April  8,  1833  (P.  L,  249),  It  was 
not  essential  to  the  validity  of  a  will  that  It 
should  be  signed  by  the  testator  if  written 
by  him  or  by  his  special  direction.  Section 
6  of  the  act  requires  that : 

"Every  will  shall  be  In  writing  and  unless  the 
person  making  the  same  shall  be  prevented  by 
the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof  or  by  some  person  in 
his  presence  and  by  his  express  direction." 

The  manifest  intention  of  the  Legislatare 
was  to  remedy  the  mischief  that  arose  from 


admitting  to  probate  memoranda,  letters,  and 
notes  which  were  inchoate  expressions  of  in- 
tentions. Strlckler  v.  Groves,  6  Whart  386; 
Heise  V.  Helse,  31  Pa.  246;  Knox's  Est,  ISl 
Pa.  220,  18  Atl.  1021,  6  L.  R.  A.  353,  IT  Am. 
St  Bep.  798.  The  act  of  January  27,  1848, 
(P.  L.  18),  permits  the  execution  of  a  will  by 
a  mark  or  cross.  In  Plate's  Est,  148  Pa. 
66,  23  Atl.  1038,  33  Am.  St  Rep.  SOS,  It  was 
said  that  the  statute  In  authorizing  the  exe- 
cution of  a  will  by  a  mark  can  only  mean 
a  mark  made  with  the  intent  to  execute  the 
will  thereby.  In  Knox's  Est.,  131  Pa.  220, 
18  Aa  1021,  6  L.  R.  A  353,  17  Am.  St  Rep. 
708,  in  which  the  subject  is  fully  considered 
hy  Mitchell,  J.,  It  is  said  that  one  of  the  pur- 
poses of  the  act  of  1833  was  to  attain  cer- 
tainty as  to  the  testator's  completed  testa- 
mentary purpose  by  the  placing  of  his  sig- 
nature at  the  end  of  the  instrument  and  that 
while  a  signature  by  initials  or  hy  a  part 
only  of  the  name  may  be  a  valid  execution  of 
a  will,  the  present  actual,  and  completed 
intent  to  execute  must  be  apparent  The 
act  of  assembly  defined  the  manner  by  which 
this  intent  is  to  be  manifested— by  signing 
at  the  end  thereof.  Signing  In  the  usual 
acceptation  of  the  word  and  in  the  sense  In 
which,  presumably.  It  ia  used  In  the  act  is 
the  writing  of  a  name  or  the  affixing  of  what 
is  meant  as  a  signature.  It  may  be  that  the 
writing  in  question  is  a  dear  expression  of 
the  decedent's  Intent  to  make  a  testamentary 
disposition  of  his  estate,  but  It  Is  not  evl- 
denced  by  the  formality  required  by  the  act 
of  assembly. 

The  order  dismissing  the  appeal  from  the 
register  is  affirmed  on  the  opinion  of  the 
learned  judge  of  the  orphans'  court 


(Mfi  Pa.  81) 
FBEGA  T.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme   Court   of   Pennsylvania.     April   6k 
1914.) 

1.  CaBSIKBS     (i     S44*)  —  INJT7BIKS    TO     PaS* 
BKNOBB— COKTBIBUTOBT  NEGUOENCE. 

The  burden  of  proof  is  on  a  passenger  on 
a  trolley  car  injured  in  consequence  of  riding  on 
a  platform  to  show  that  the  car  was  so  crowd- 
ed that  he  could  not  be  accommodated  within. 

(E^.    Note.— For   other    cases,   see   Carriers. 
Cent  Dig.  i  1399 ;  Dec.  Dig.  f  844.*] 

2.  Cabsiers  (I  326*)— Injuries  to  FASSBif- 

OEB— OONTBIBUTOBT  NeOLIGENCE. 

Physical  infirmity  of  a  passenger  on  a  trol- 
ley car  does  not  excuse  his  contributory  negli- 
gence, where  he  voluntarily  places  himself  in 
a  place  of  known  danger  whereby  he  is  injured. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1349-1351, 1364;  DecDig.  1 326.*] 

8.  Cabbiebs  ({  281*)— IRJUBUS  to  Passer- 
OEB— Ddtt  op  Carbibb. 

Where  a  passenger  riding  on  the  front  plat- 
form of  a  car  was  injured  by  the  explosion  of 
the  controller,  and  he  was  riding  on  the  plat- 
form because  of  a  stiff  knee  which  rendered  it 
dangerous  for  him  to  occupy  a  seat  judgment 
of  nonsuit  was  not  error;   defendant  being  un- 
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der  no  obligation  to  provide  special  aecommoda- 
tiona  for  persons  afflicted  as  was  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dlt.  a  1093-1097,  1241 ;    Dec.  Dig.  S 

Appeal  from  Court  of  Common  Fleas, 
Delaware  County. 

Action  by  Guiseppe  E'rega  against  the 
Philadelphia  Rapid  Transit  Company.  From 
an  order  refusing  to  take  ofT  a  nonsuit,  plain- 
tiff aK>eal8.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTBEZAT,  STEWABT,  and  MOSCHZIS- 
KEB,  JJ. 

FrankUn  Spencer  Edmonds  and  Howard 
Schell  Baker,  both  of  Philadelphia,  and 
John  M.  Broomall,  of  Media,  for  appellant. 
William  I.  Schaller,  of  Chester,  for  appellee. 

STEWABT,  J.  The  plaintiff,  while  a  pas- 
senger on  a  car  of  the  defendant  company, 
was  Injured  by  the  explosion  of  the  control- 
ler. He  was  standing  at  the  time  on  the 
front  platform,  to  the  left  and  rear  of  the 
motorman,  leaning  against  the  front  of  the 
car.  He  had  boarded  the  car  at  Tenth  and 
Chestnut  streets,  in  the  city  of  Philadelphia, 
and  was  proceeding  south.  The  car  had 
moved  a  distance  of  several  squares,  having 
passed  Walnut,  Locust,  and  Spruce  streets, 
before  the  explosion  occurred. 

[1,2]  The  plaintiff  received  his  Injuries 
because  of  his  position  on  the  platform; 
this  is  not  disputed.  No  passenger  within 
the  car  was  in  anywise  hurt.  On  the  trial 
of  the  case  the  court  directed  a  nonsuit  on 
the  g^und  of  contributory  negligence  on 
the  part  of  plaintiff  in  occupying  a  place  of 
known  danger  without  Justifying  excuse. 
Two  explanations  were  advanced  in  excuse, 
wboUy  incompatible  with  each  other,  never- 
theless each  calling  for  consideration.  The 
first  was  that  plaintiff  occupied  a  position 
on  the  platform  because  the  car  was  so 
crowded  that  he  could  not  be  accommodated 
within;  the  second  was  that  he  had  a  per- 
manently stiff  knee  Joint  in  one  of  his  legs 
which  prevented  his  sitting  except  as  the 
crippled  leg  was  stretched  out  Its  full  length; 
that  while  he  could  have  so  sat  in  this  par- 
ticular car,  had  he  been  supplied  with  a  seat, 
since  the  benches  or  seats  run  longitudinally 
witii  the  car,  yet  Iiis  leg  thrust  out  in  that 
position  would  have  been  exposed  to  Injury 
from  those  entering  or  passing  out  of  the 
car;  and  further  that  he  was  not  strong 
enough  to  stand  within  the  car  when  It  was 
In  motion  without  other  support  than  the 
usual  strap.  As  to  the  first,  the  evidence  la 
conflicting  as  to  the  position  on  the  car  the 
plaintiff  first  occupied.  Be  says  that  at  no 
time  did  be  enter  the  car ;  one  of  his  daugh- 
ters testified  that  she  saw  him  enter.  Ac- 
cepting his  own  statement  as  correct,  upon 
boarding  the  car  he  at  once  occupied  the 


position  on  the  platform  whldi  he  retained 
until  the  accident.  If  he  was  occupying  it, 
not  from  choice,'  but  for  the  reason  that 
he  could  not  be  accommodated  within,  he  was 
Justified  in  so  doing.  The  burden  of  proof 
was  upon  blm.  His  own  testimony  admits 
of  no  other  inference  than  that  he  chose 
the  platform  for  reasons  of  his  own,  his  com- 
fort or  pleasure,  uninfluenced  by  conditions 
within.  While  he  r^eatedly  said  that  the 
car  was  full,  yet  he  nowhere  says  that  he 
could  not  have  been  accommodated,  within; 
nor  does  he  assign  the  condition  within  as 
the.  reason  for  bis  standing  outside.  He 
testified  that  he  saw  people  standing  in  the 
car,  but,  replying  to  a  question  from  bis  own 
counsel  as  to  the  number,  he  distinctly  said 
that  he  gave  the  matter  no  thought  £^irther- 
more,  he  admits  that  he  saw  a  number  of 
people  enter  the  car  when  he  boarded  it, 
and  saw  others  enter  it  when  It  stopped  at 
the  several  cross  streets,  yet  at  no  time  did 
he  make  any  attempt  to  enter.  His  daugh- 
ters who  boarded  the  car  at  the  time  and 
place  plaintiff  boarded  it  passed  within  the 
car  and  there  remained.  They  speak  of  the 
car  being  full,  and  yet  they  both  testify,  as 
did  the  father,  that  at  the  intermediate 
points  passengers  were  discharged  and  others 
admitted  who  found  accommodations.  The 
fact  that  some  were  standing  was  in  itself 
nothing  unusual,  and  would  not  Justify  the 
plaintiff  in  remaining  outside.  The  second 
excuse  offered  is  quite  as  unavailing  as  the 
first  If  the  plaintiff's  physical  infirmity  was 
such  as  is  described,  it  was  quite  sufficient 
to  commend  him  to  the  helpful  and  consid- 
erate sympathy  of  the  conductor  and  his  fel- 
low passengers  had  he  made  the  fact  of  his 
disability  known.  Unwilling  to  rely  upon 
this  he  voluntarily  took  a  position  of  known 
danger.  The  defendant  company  was  tm- 
der  no  duty  to  provide  special  accommoda- 
tions for  people  afflicted  as  was  the  plaintiff. 
When  he  boarded  the  car  he  knew  that  he 
could  be  accommodated  only  as  he  would 
sit  or  stand.  Provision  was  made  within  the 
car  for  passengers  occupying  either  position, 
while  no  provision  was  made  of  any  kind  for 
passengers  outside.  The  fact  that  if  be  oc- 
cupied a  seat  his  stiffened  leg  would  so  pro- 
trude between  the  open  space  between  the 
seats  as  to  be  exposed  to  injury  from  ttmse 
passing  in  and  out,  and  the  further  fact  that 
he  could  not  stand  securely  supported  only 
by  the  usual  strap,  were  circumstances  which 
called  for  his  consideration  in  determining 
whether  he  would  or  would  not  become  a 
passenger.  Having  determined  that  ques- 
tion for  himself,  in  becoming  a  passenger  he 
must  be  held  to  have  accepted  the  accommo- 
dations provided,  taking  his  chance  as  to 
their  adequacy  for  one  in  bis  condition. 
His  physical  infirmity  gave  1dm  no  exemp- 
tion from  the  rule  that  Imputes  contributory 
negligence  to   a  passenger  who   voluntarily 
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places  himself  in  a  position  of  linown  danger 
and  is  injured  in  consequence. 

[3]  Furthertuore,  the  accommodations  pro- 
vided within  the  car  on  which  plaintiff  was 
riding  were  not  shown  to  have  been  different 
from  those  provided  in  the  car  in  which  he 
had  traveled  the  same  evening  from  Thirty- 
Fourth  and  Chestnut  streets  to  Tenth  street, 
where  he  boarded  the  car  on  which  he  was 
Injured.  For  that  entire  distance,  24  squares, 
he  traveled  standing  up  within  the  car. 
With  this  fact  appearing  in  plaintiff's  own 
testimony,  an  acceptance  of  Us  explanation 
offered  as  an  excuse  that  he  could  not  stand 
within  the  car  except  as  supported  in  some 
other  way  than  by  the  strap  would  be  impos- 
sible. The  evidence  has  Impressed  us  as  it 
did  the  learned  trial  Judge.  It  discloses 
no  conditions  that  Justified  the  plaintiff  in 
occupying  the  place  he  did  when  he  was 
injured. 

The  assignments  of  error  are  overruled,  and 
the  Judgment  ia  affirmed. 


(244  Pa.  65»> 

BAUSBACB  V.  REIFF  et  aL 

(Supreme  Court  of  Pennsylvania.     March  80, 
1914.) 

1.  "Conspiract"  (I  1*)— DenNiTioN. 

A  "conspiracy  is  a  combination  of  two 
or  more  persons  by  some  concerted  action  to 
accomplish  an  unlawful  purpose. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  §§  1-5;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1454-1461;   vol.  8,  p.  7(113.] 

2.  Conspiracy  (§  8*)— What  Constitutes— 
Combination  Against  Fellow  Employ^. 

A  combination  between  workmen  to  de- 
prive a  fellow  employe  of  work  by  force, 
threats,  or  intimidation  is  an  unlawful  con- 
spiracy, such  as  may  create  a  liability  for  dam- 
ages, though  it  is  not  made  criminal  by  statute. 
[Ed.  Note. — For  other  cases,  see  Cionspiracy, 
Cent  Dig.  {§  7-11;  Dec.  Dig.  {  8.*] 

8.  CoNsroRACT  (§  21*)— Action  fob  Damages 
—  Combination  Against  Fellow  Em- 
ploys—I  nstedctions. 

In  a  workman's  action  against  fellow  work- 
men for  damages  due  to  their  combining,  and 
by  threats  of  a  strike,  forcing  their  employer  to 
discbarge  plaintiffj  instructions  that,  if  one  de- 
fendant had  the  right  to  threaten  to  stop  work 
if  plaintiff  was  not  discharged,  all  of  them 
might  lawfully  combine  to  do  the  same  tbing, 
were  erroneous. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  |§  28,  29;   Dec  Dig.  §  21.*] 

4.  Conspiracy  (5  21*)— Action  fob  Damages 
—Combination  against  Fellow  Employ^ 
— Instructions. 

In  a  workman's  action  against  fellow  work- 
men for  damages  due  to  their  combining  and 
forcing  their  common  employer  to  discharge 
plaintiff,  it  was  error  to  instruct  that,  if  plain- 
tiff had  worked  on  the  nerves  of  his  coemploySs 
and  made  himself  objectionable,  obnoxious,  un- 
pleasant, or  distasteful  to  them,  defendants  bad 
a  right  to  unite  to  procure  bis  discharge  by 
threatening  to  strike. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  §§  28,  29;    Dec.  Dig.  §  21.»] 


5.  CoNSPiBAOT  (S  8*)— Actiok  fob  Damages- 
Combination  Aoairbt  Fellow  BMPLOTft— 
Instructions. 

Where  a  workmen's  habits,  character,  or 
conduct  toward  bis  fellow  workmen  while  at 
work  renders  him  an  unfit  associate  for  ordi- 
nary workmen  of  good  character,  bis  fellow 
workmen  may  combine  to  advance  their  own 
interests  by  threatening  to  strike  and  thus 
procure  bis  discharge. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  a  7-11;  Dec.  Dig.  {  8.*] 

6.  Evidence  (S  121*)  —  Documentabt  Evi- 
dence—Res  Gestae. 

In  an  action  against  plaintiCTs  fellow  work- 
men for  damages  from  loss  of  employment  re- 
sulting from  a  conspiracy  by  defendants,  a 
letter  given  to  plaintiff  by  the  manager  at  the 
time  of  bis  discharge,  and  stating  ttmt  he  had 
been  discharged  through  no  fault  of  his  own, 
but  at  the  demand  of  bis  fellow  employes,  be- 
cause be  bad  reported  the  dishonesty  of  one 
of  them,  was  admissible  as  part  of  the  res 
gestfe. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  (§  308,  307-338,  1117,  1119;  Dec. 
Dig.  I  121.»y 

7.  Evidence  (8  121*)— Res  Oest;e. 

Declarations  or  actions  which  accompany  a 
fact  in  controversy  and  tend  to  illustrate  or 
explain  it  are  admissible  as  part  of  the  res 
gestee. 

[Kd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  303,  307-338,  1117,  1119;  Dec 
Dig.  i  121.*] 

Moschadsker,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleaa, 
Schuylkill  County. 

Trespass  for  conspiracy  by  George  Baus- 
bach  against  Frank  O.  Reiff  and  others. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

William  Wilhelm,  of  PottsviUe,  for  appel- 
lant. Charles  A.  Snyder,  of  PottsviUe,  for 
appellees. 

POTTER,  J.  The  plaintiff  in  this  case 
brought  this  action  of  trespass  against  the 
defendants  to  recover  from  them  damages 
which  he  claims  to  have  suffered  by  reason 
of  a  conspiracy  entered  into  by  defendants 
to  have  Iiim  discharged  from  his  employment 
as  chief  engineer  of  the  Rettig  Brewing  Com- 
pany of  PottsviUe,  Pa.  He  bad  held  that 
position  for  more  than  five  years,  when,  on 
July  18,  1910,  a  committee  of  employes  pre- 
sented to  the  manager  of  the  brewery  a  pa- 
per which  was  signed  by  all  the  defendants,  ' 
wliich  was  as  follows: 

"PottsviUe,  Pa.,  July  17, 1910. 

"We,  the  undersigned,  do  .  hereby  declare 
that  we  refuse  to  work  after  twenty-four  hours* 
notice  to  the  employers  of  the  Rettig  Brewing 
Company  as  long  as  George  Bausbach  is  em- 
ployed at  same  plant" 

Upon  the  trial,  plaintiff  offered  testimony 
showing  that  he  was  discharged  by  the  brew- 
ing company  In  consequence  of  the  threats 
contained  In  the  paper  and  Tepe&teiL  orally 
by  the  committee,  and  that  the  reason  the 
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defendants,  the  signers  of  tbe  paper,  de- 
manded his  discharge  was  that  he  had  a 
short  time  before  reported  to  the  manager  of 
the  brewing  company  the  conduct  of  a  night 
watchman,  whom  he  had  detected  in  stealing 
goods  from  the  brewery,  and  who  was  dis- 
charged in  consequence  of  the  report  made 
by  plaintiff.  The  defendants  admitted  hav- 
ing presented  the  paper  In  question  to  the 
management  of  the  brewery,  but  contended 
tliat  their  reason  for  so  doing  was  not  the 
action  of  plaintiff  In  reporting  the  theft,  but 
because  of  a  general  dislike  for  him. 

The  trial  resulted  in  a  verdict  for  defend- 
ants. Plaintiff  has  appealed,  and  his  coun- 
sel have  filed  21  assignments  of  error,  chiefly 
to  the  charge  of  the  court  below,  and  to  its 
answers  to  points,  and  to  rulings  on  offers 
of  evidence.  The  third  assignment  Is  to  the 
following  language  in  the  charge  to  the  Jury: 

"If  yon  find,  of  course,  that  these  men  were 
justified  in  requesting  the  dismissal  of  this  man 
Bansbach,  the  plaintiff,  on  account  of  bis  mail- 
ing it  so  unpleasant  for  them  that  they  did  not 
care  to  work  with  him,  that  is  the  end  of  this 
case ;  your  verdict  should  be  in  favor  of  the  de- 
fendants." 

The  first,  second,  twelfth,  and  thirteenth 
assignments  are  to  language  used  In  the 
charge  and  in  answering  points  with  respect 
to  which  substantially  the  same  question  Is 
raised,  and  that  is  whether  employes,  to 
whom  a  fellow  workman  Is  for  any  reason 
disagreeable,  may  lawfully  combine  for  the 
purpose  of  procuring  his  discharge  by  notify- 
ing the  employer  that  they  will  refuse  to 
work  If  the  workman  to  whom  they  object 
Is  retained. 

[1.21  In  Erdman  v.  Mitchell,  207  Pa.  79, 
91,  56  Atl.  327,  331  (63  U  R.  A.  534,  99  Am. 
St  Bep.  783),  this  court  said,  speaking  by 
Mr.  Justice  Dean: 

"A  conspiracy  is  the  combination  of  two  or 
more  persons  by  some  concerted  action  to  ac- 
complish an  unlawful  purpose.  It  is  unlawful 
to  deprive  a  mechanic  or  workman  of  work  by 
force,  threats,  or  intimidation  of  any  kind ;  a 
combination  of  two  or  more  to  do  the  same  thing 
by  the  same  means  is  a  conspiracy.  That  by 
the  legislation  referred  to  such  conspiracy  is  no 
longer  criminal  does  not  render  it  lawful.  At 
common  law  the  courts  held  that  such  combina- 
tion was  so  prejudicial  to  the  public  interests 
and  BO  opposed  to  pnblic  policy  as  rendered  it 
punishable  criminally;  but  the  LeKislnture, 
which  generally  determines  what  is  and  what  is 
not  public  policy,  has  declared  that  it  is  no 
loDger  a  crime  or  misdemeanor.  But  this  is  as 
far  as  it  has  gone;  It  is  as  far  as  it  could  go 
witliout  abolishing  the  Declaration  of  Rights. 

And  Mr.  Justice  Dean  quotes  with  approv- 
al (207  Pa.  94.  66  Aa.  332,  63  L.  R.  A.  534, 
99  Am.  St.  Rep.  783)  from  1  Eddy  on  Combi- 
nations, 416,  as  follows: 

"The  courts  recognize  the  right  of  working- 
men  to  combine  together  for  the  purpose  of  bet- 
tering their  condition,  and  in  endeavoring  to 
attain  their  object  they  may  inflict  more  or  less 
inconvenience  and  damages  upon  the  employer; 
but  a  threat  to  strike  unless  their  wages  are 
advanced  is  something  very  different  from  a 
threat  to  strike  unless  workmen  who  are  not 
members  of  the  combination  are  discharged.  In 
«tber  case  tlie  inconvenience  and  damage  in- 
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flicted  upon  the  employer  is  the  same;  but  in 
the  one  case  the  means  used  are  to  obtain  a 
legitimate  purpose,  namely,  the  advancement  of 
their  own  wages,  and  the  injury  inflicted  is  no 
more  than  Is  lawfully  incidental  to  the  enjoy- 
ment of  their  own  legal  rights.  In  the  other 
case  the  object  sought  is  the  injury  of  a  third 
party." 

In  Pickett  V.  Walsh,  192  Mass.  572,  582,  78 
N.  E.  753,  757  (6  h.  R.  A.  [N.  S.]  1067,  116 
Am.  St.  Rep.  272,  7  Ann.  Cas.  tfSS),  Loring, 
J.,  said: 

"A  single  individual  may  well  l>e  left  to  take 
hill  chances  in  a  struggle  with  another  individ- 
ual. But  in  a  struggle  with  a  number  of  per- 
sons combined  together  .to  fight  an  individual, 
the  individual's  chance  is  small,  if  it  exists  at 
all.  It  is  plain  that  a  strike  by  a  combination 
of  persons  has  a  power  of  coercion  which  an  in- 
dividual does  not  have.  The  result  of  this 
greater  power  of  coercion  on  the  part  of  a  com- 
bination of  individuals  is  that  what  is  lawful 
for  an  individual  is  not  the  test  of  what  is  law- 
ful for  a  combination  of  individuals;  or,  to 
state  it  in  another  way,  there  are  things  which 
it  is  lawful  for  an  individual  to  do  which  It  is 
not  lawful  for  a  combination  of  individuals  to 
do.  *  •  •  We  have  no  doubt  that  it  is  with- 
in the  legal  rights  of  a  single  person  to  refuse 
to  work  with  another  for  the  reason  that  the 
other  person  is  distasteful  to  him,  or  for  any 
other  reason,  however  arbitrary.  But  •  •  • 
what  is  lawful  for  an  individual  is  not  neces- 
sarily lawful  for  a  combination  of  Individuals." 

In  De  Mlnico  v.  Craig,  207  Mass.  593,  694, 
509,  94  N.  B.  317,  320  (42  L.  R.  A.  [N.  S.J 
1048),  It  Is  said  In  the  syllabus: 

"A  labor  strike  to  get  rid  of  a  foreman  be- 
cause some  of  the  workmen  under  him  have  a 
dislike  for  him  is  not  a  strike  for  a  legal  pur- 
pose." 

Loring,  J.,  said: 

"The  plaintiff  had  a  right  to  work,  and  that 
right  of  bis  could  not  be  taken  away  from  him 
or  interfered  with  by  the  defendants,  unless  it 
oume  into  conflict  with  an  equal  or  superior 
right  of  theirs.  The  defendants'  right  to  bet- 
ter their  condition  is  such  an  equal  right.  But 
to  humor  their  personal  objections,  their  likes 
and  dislikes,  or  to  escape  from  what  'Is  distaste- 
ful' to  some  of  them,  is  not  in  our  opinion  a 
superior  or  an  equal  right.  •  •  •  Que  who 
belters  his  condition  only  by  escaping  from 
what  he  merely  dislikes,  and  by  securing  what 
he  likes,  does  not  better  his  condition  within 
the  meaning  of  those  words  in  the  rule  that  em- 
ployes can  strike  to  better  their  condition." 

[4, 5]  In  the  light  of  these  authorities, 
which  point  out  a  sound  distinction  between 
what  a  single  Individual  may  lawfully  do 
and  that  which  a  combination  of  individuals 
may  do,  the  Instructions  of  the  trial  Judge 
which  are  the  subject  of  the  first  three  as- 
signments of  error  were  Inadequate  and  er- 
roneous. The  united  action  of  the  defend- 
ants was  put  upon  the  same  basis  as  that  of 
any  single  one  of  them ;  the  trial  Judge  using 
by  way  of  illustration  a  supposed  act  by 
Relff,  the  first  defendant  named.  It  does 
not  appear  that  the  Jury  were  Instructed 
that  an  act  which  might  be  lawful  if  done  by 
one  person  might  become  unlawful  if  a  num- 
ber of  persons  combined  to  do  It  The  only 
fair  Interpretation  which  could  be  placed 
upon  the  Instructions  given  was  that,  "if 
Frank  G.  Beiff  or  any  other  one  of  these  de- 
fendants" had  the  right  to  threaten  to  atop 
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work  If  plaintiff  was  not  discharged,  the  en- 
tire 28  men  who  signed  the  paper  might  law- 
fully combine  to  do  the  same  thing.  This 
was  not  a  sound  statement  of  the  law. 
Again,  It  appears  that  the  Jury  were  In- 
structed that,  If  plaintiff  "worked  on  the 
nerves"  of  his  coemploySs,  If  he  made  him- 
self "objectionable,"  "obnoxious,"  "unpleas- 
ant," or  "distasteful"  to  them,  they  had  the 
right  to  unite  to  procure  his  discharge  by 
threatening  to  strike.  This  was  going  too 
far.  The  Jury  might  very  well  have  been  In- 
structed that.  If  plaintiff's  habits,  or  his 
character,  or  his  conduct  while  at  work  to- 
wards bis  fellow  workmen  was  such  as  to 
render  him  an  unfit  associate  for  ordinary 
workmen  of  good  character.  It  would  have 
been  sufficient  reason  for  Interference  by  his 
fellow  workmen  with  his  employment.  They 
bad  the  right  to  combine  to  advance  their 
own  Interests  In  any  proper  way,  but  not  for 
the  purpose  merely  of  Inflicting  Injury  upon 
another.  It  appears  from  the  evidence  that 
some  of  the .  defendants  had  disagreements 
with  plaintiff,  and  gave  some  reasons  for  dis- 
liking him.  But  none  of  them  testified  that 
these  difficulties  caused  them  to  sign  the  pa- 
per. Eighteen  of  the  defendants  gave  no  tes- 
timony whatever,  and  there  was  nothing  to 
show  that  plaintiff  had  In  any  way  made 
himself  obnoxious  or  distasteful  to  them,  nor 
was  there  anything  In  the  evidence  to  show 
that  they  signed  the  paper  for  any  other  rea- 
son than  that  alleged  by  plaintiff,  which  was 
that  be  had  reported  to  the  company  a  theft 
by  the  night  watchman.  The  first,  second, 
third,  twelfth,  and  thirteenth  assignments 
are  sustained. 

[•]  In  the  sixteenth  assignment  it  Is  alleg- 
ed that  the  trial  Judge  erred  in  striking  out 
of  the  testimony  a  paper  which  had  been 
previously  offered  In  evidence  by  plaintiff, 
and  had  been  admitted  by  the  court  W.  B. 
Shugars  testified  that  on  July  18,  1910,  the 
commitee  handed  him  the  written  notifica- 
tion from  the  defendants,  which  was  dated 
the  previous  day.  That  night  another  man 
was  put  to  work  by  the  brewery  In  the  place 
of  plaintiff.  The  plaintiff  bad  already  testi- 
fied that  Shugars  had  said  to  him  that  It 
would  be  best  to  let  him  go  for  the  benefit  of 
both  sides,  and  had  added: 

"I  will  give  yoa  a  recommendation  (or  the 
time  yon  worked  here  and  tell  yoa  why  we  had 
to  leave  you  go." 

Shugars  gave  plaintiff  the  recommenda- 
tion the  same  day,  and  when  he  was  on  the 
stand  Identified  the  letter  of  recommendation 
given  to  plaintiff,  and  signed  by  him.  This 
letter  of  recommendation  stated  In  substance 
that  he  had  been  discharged  through  no 
fault  of  his  own,  but  at  the  demand  of  em- 
ployes, because  be  had  reported  the  dishon- 
esty of  one  of  them.  The  trial  Judge  admit- 
ted the  letter  In  evidence,  and  It  was  read  to 
the  Jury ;  but  on  the  following  day  the  trial 
Judge,  having  decided  that  the  letter  was  in- 
admissible, directed  that  It  be  stricken  from 


the  testimony,  and  instructed  the  Jury  to  dis- 
regard Its  contents.  Ciounsel  for  appellant 
contends  that  the  letter  was  admissible  as  a 
part  of  the  res  gestte. 

[7]  In  1  Elliott  on  Evidence^  {  687,  it  is 
said: 

"Declarations  which  accompany  or  are  a 
part  of  tlie  fact  or  transaction  in  controversy 
and  tend  to  illustrate  or  explain  it,  such  trans- 
action itself  being  admissible,  are  also  admissi- 
ble as  being  bo  connected  as  to  be  a  part  of  the 
same  act  or  transaction." 

In  Shannon  v.  Castner,  21  Pa.  Super.  Ct. 
294,  321,  Rice,  P.  J.,  said: 

"Where  declarations  or  acts  accompany  the 
fact  in  controversy  and  tend  to  illustrate  or  ex- 
plain it,  they  are  treated,  not  as  hearsay,  but 
as  original  evidence,  in  other  words,  as  part  of 
of  the  res  gestm." 

In  Coll  V.  Transit  Co.,  180  Pa.  618,  626,  37 
Atl.  89,  90,  the  present  Chief  Justice  quotes 
from  Wharton  on  Evidence  (2d  Ed.)  {  259,  as 
follows: 

"The  res  gestae  may  therefore  be  defined  as 
those  circumstances  which  are  the  undesigned 
incidents  of  a  particular  litigated  act,  and 
which  are  admissible  when  illustrative  of  such 
act.  These  incidents  may  be  separated  from 
the  act  by  a  lapse  of  time  more  or  less  appre- 
ciable. They  may  consist  of  speeches  of  any 
one  concerned,  whether  participant  or  bystander. 
They  may  comprise  things  left  undone  as  well 
as  things  done.  Their  sole  distinguishing  fea- 
ture is  that  they  should  be  necessary  incidents 
of  the  litigated  act;  necessary  in  this  sense, 
that  they  are  part  of  the  immediate  prepara- 
tions for  or  emanations  of  such  act,  and  are 
not  promoted  by  the  calculated  policy  of  the  ac- 
tors.^' 

In  ShadowskI  v.  Railways  Co.,  226  Pa. 
537,  539,  75  AU.  730  (29  L.  B.  A.  [N.  S.]  302) , 
our  Brother  Elkln  said: 

"Under  the  doctrine  of  res  geatte,  those  cir- 
cumstances which  are  the  undesigned  inci- 
dents of  the  occurrence  upon  which  the  suit  is 
based  may  be  proven  when  illustrative  of  the 
act  about  wliich  complaint  ie  made.  It  is  true, 
also,  that  these  incidents  may  be  separated  from 
the  act  by  a  lapse  of  time  more  or  less  ap- 
preciable; but  they  must  grow  out  of  and  be 
in  a  legal  sense  immediately  connected  with  the 
litigated  act.  They  may  consist  of  remarks 
made  at  the  time  by  an  actor,  participant,  and 
perhaps  under  exceptional  circumstances  by  a 
bysiander,  if  the  party  making  the  remark  has 
to  do  with  or  is  concerned  about  the  occurrence. 
It  is  imperatively  required,  however,  that  they 
should  be  the  necessary  incidents  of  the  litigated 
act'  in  order  to  make  such  remarks  admiasibie  as 
testimony." 

Under  the  rule  as  stated  and  illustrated  in 
these  cases,  we  think  the  letter  of  recom- 
mendation was  admissible  In  evidence,  at 
least  for  the  purpose  of  showing  the  fdct 
of  plaintiff's  discharge,  and  showing  that  the 
only  reason  for  It,  as  stated  by  his  employer, 
was  the  demand  and  the  threat  made  by  de- 
fendants. The  letter  was  given  to  plaintiff 
upon  the  same  day  of  bis  discharge,  and  was 
a  part  of  the  transaction  tending  to  illustrate 
and  explain  It  The  discharge  and  the  giving 
of  the  letter  were  practically  parts  of  tha 
same  event  In  so  far  as  the  plaintiff  was 
concerned,  the  letter  was  an  undesigned  in- 
cident showing  the  cause  of  his  discharge, 
given  to  him  by  bis  tfnployer  in  explanatioii 
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of  an  nnjustlfled  action  which  was  forced 
open  the  employer.  We  think,  therefore,  that 
the  trial  Judge  erred  In  striking  out  the  let- 
ter, and  in  instructing  the  Jury  to  disregard 
It  If  the  letter  contained  certain  statements 
wUch  were  deemed  to  be  Irrelevant,  the  trial 
Judge  could  have  refused  to  admit  such  parts 
of  the  letter,  or  could  have  instructed  the 
Jni7  to  disregard  them;  but,  instead  of  do- 
ing this,  he  struck  out  the  entire  letter.  If 
It  bad  appeared  from  the  testimony  that 
Shngars  had  said  to  plalntlfF: 

"We  are  obliged  to  discharge  yoti  because 
these  28  men  have  threatened  to  strike  if  we 
continue  to  employ  you,  and  we  have  no  other 
reason  than  tbu  for  discharging  yon" 

— it  would  hardly  be  contended  that  evi- 
dence of  such  a  statement  was  not  properly 
adndsslble  as  part  of  the  res  gestae.  What  dif- 
ference does  It  make  that  Shugars  made  sub- 
stantially this  statement  in  writing,  and 
handed  it  to  plaintiff?  The  sixteenth  assign- 
ment Is  sostalned. 

We  do  not  deem  It  necessary  to  consider  In 
detail  the  remaining  assignments  of  error. 
For  the  reasons  which  we  have  indicated, 
the  judgment  Is  reversed,  with  a  venire  faci- 
as de  novo. 

MOSCHZISICER,  J.,  dissents  from  so 
mncli  of  the  above  opinion  as  deals  with  the 
subject  of  res  gestae,  under  the  sixteenth  as- 
signment of  error. 

(2UPS.  ESS)  -=ai— 

CO&fMONWBALTH  ex  rel.  STRATTON, 
Mayor,  et  aL  ▼.  ELBEBT  et  aL 

(Supreme  Court  of  Pennsylvania.     March  28, 
1914.) 

1.  Statutes  (|  93*)  — Special  ano  Local 
IiKOiBLATiOH— Laws  Relatino  to  Ctties. 
Act  June  27,  1913  (P.  L.  584,  CS89,  art.  5, 
i  3,  da.  13,  43),  providmg  for  the  incorpora- 
tion, regulation,  and  government  of  cities  of 
the  third  class  and  election  of  officers  therein, 
is  not  unconstitutional,  as  special  or  local  leg- 
islation, because  of  the  express  provision  that 
it  shall  not  apply  to  "any  city  wherein  the  title 
to  the  waterworks  therein  located  is  in  the 
name  of  the  commissioners  of  waterworks." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  102;  Dec.  Dig.  |  93.*] 

Z  MumclPAL    COBFOBATIONS    (§    205*)— Wa- 
TKRWOBKS— OFERATIOR  OP  Statxtte. 

Act  June  27,  1913  (P.  L.  668),  providing 
for  the  incorporation,  regulation,  and  govern- 
ment of  cities  of  the  third  class  and  election  of 
officers  therdn,  but  excepting  any  city  wherein 
the  title  to  the  waterworks  is  in  the  name  of 
the  commissioners  of  waterworks,  empowers 
the  conncil  of  any  third-class  city,  where  the 
title  to  the  waterworks  is  not  In  the  name  of 
such  commissioners,  by  ordinance  to  supersede 
the  commissioners  and  take  into  Its  own  hands 
the  administration  of  affairs  previously  com- 
mitted to  the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CcHporations,  Cent.  Dig.  H  057-661 ;  Dec.  Dig. 
i  205.*] 

8.   MUWICIPAL    COBPOBATIONB     (§    176*)— WA- 
TCBWOBKS— OpXBATION  OF  STATUTE. 

Act  June  27,  1913  (P.  L.  568),  if  not  di- 
rectly  repealing  Act   March   21,   1865   (P.   L. 


456).  establishing  a  board  of  water  commission-: 
era  tor.  the  city  of  Reading,  empowers  the  coun- 
cil of  that  city  by  ordinance  to  supersede  such 
board  and  take  into  its  own  hands  the  adminis- 
tration of  affairs  previously  committed  to  that 
bod^;  and  hence,  where  the  council  passed  an 
ordmance  to  that  effect,  the  office  of  the  board 
of   water  cmnmissioners  terminated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  427-440;  Dec  Dig. 
i  176.*] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Qno  warranto  by  the  Commonwealth,  on 
the  relation  of  Ira  W.  Stratton,  Mayor, 
and  others,  against  Edward  Elbert  and  oth- 
ers, to  determine  title  to  office.  From  a  Judg- 
ment ousting  defendants  from  the  office  of 
Commissioners  of  Water  for  the  City  of 
Beading,  they  appeal.     Affirmed. 

Endlldi,  P.  J.,  filed  the  following  opinion 
in  the  common  pleas: 

A  careful  study  of  all  the  questions  raised 
in  this  important  litigation,  and  of  the  various 
authorities  bearing  upon  them,  in  the  light  of 
the  very  helpful  arguments,  both  oral  and  print- 
ed, submitted  by  counsel,  has  led  to  the  conclu- 
sion that  Commonwealth  v.  Heller,  219  Pa. 
65,  67  Atl.  925,  furnishes  a  complete  guide  to 
the  decision  here  to  be  made,  and  that  that  de- 
cision cannot,  consistently  with  the  doctrine 
of  the  case  cited,  be  other  than  adverse  to  the 
defendants. 

The  city  of  Beading  has  the  title  to  its  water- 
works by  conveyance  to  it  In  its  corporate 
name.  The  relators  here  compose  the  council 
of  the  city  under  Act  June  27,  1913  (P.  L.  568), 
The  defendants  are  the  water  commissioners 
elected,  and  holding  office  under  Local  Act 
March  21,  1865  (P.  L.  455).  a  supplement  to  the 
city  charter  (Act  April  26,  1864  [P.  L.  583]), 
and  under  the  gity  ordinance  of  March  28,  1866 
(City  Dig.  p.  389)^  passed  in  pursuance  of  the 
act  of  1866,  creating  and  prescribing  the  func- 
tions, etc,  of  the  "Department  of  Water"  in 
charge  of  the  water  commissioners.  In  1874  the 
city  accepted  Act  May  23,  1874  (P.  L.  230), 
and  became  a  city  of  the  third  class.  It  Is 
now,  therefore,  subject  to  the  act  of  1913.  On 
December  6,  1913,  the  city  council  passed  an 
ordinance,  effective  (see  article  20,  S  1,  p.  627) 
December  17,  1913,  assigning  the  waterworks 
"system  of  the  city  to  the  department  of  parks 
and  public  property,  prescribing  the  payment 
of  bills  contracted  in  the  operation  and  main- 
tenance of  the  same,  providing  for  the  appoint- 
ment of  a  chief  engineer  of  waterworks  and 
an  assistant  engineer,  and  fixing  their  salaries, 
in  which  ordinance  that  of  March  28,  1865,  is 
expressly  repealed. 

It  is  contended  on  the  part  of  the  common- 
wealth that  the  existence  of  the  board  of  wa- 
ter commissioners  under  the  act  and  ordinance 
of  1865  is  thus  terminated;  on  the  part  of  the 
defendants,  that  it  remains  unaffected. 

[I]  The  pertinent  provisions  of  the  act  of  1913 
are  the  following: 

Article  4,  1 1  (p.  575):  "The  legislative  pow- 
er of  every  city  of  the  third  class  shall  be  vested 
in  a  council,  composed  of  the  mayor  and  four 
councilmen.  Said  council  shall  have  and  possess 
all  powers  heretofore  conferred  upon  or  vested 
in  the  select  or  common  councils,  or  both  there- 
of, as  heretofore-  constituted,  unless  otherwise 
provided." 

Article  6,  |  8,  d.  13  (p.  684) :  "Every  dty  of 
the  third  dass  *  *  *  is  authorized  and  em- 
powered, •  *  •  in  addition  to  other  jww- 
ers  granted  by  this  and  other  acts,   to  create 
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any  office,  pnblic  board  or  department  which 
they  may  oeem  necessary,  •  •  *  to  pre- 
scribe the  powers  thereof,  and  to  regulate  and 
prescribe  the  terms,  duties  and  compensation 
of  officers:  •  •  •  Provided  that  the  provi- 
sions of  this  section  as  to  the  creation  of  any 
public  board  or  department  *  •  •  shall  not 
apply  to  the  creation  of  any  board  of  commis- 
sioners of  waterworks  in  any  city  wherein  the 
title  to  the  waterworks  therein  located  is  in  the 
name   of  the  commissioners  of  waterworks." 

Article  5,  (  3,  cl.  43  (p.  689):  "To  have  the 
exclusive  ngat,  at  all  times,  to  supply  the  city 
with  water  •  •  *  at  such  prices  as  may  be 
agreed  upon;  and  for  that  purpose  to  have,  at 
all  times,  the  unrestricted  right,  subject  to  the 
provisions  of  existing  laws,  to  make,  erect  and 
maintain  •  •  *  works,  machinery,  buildings, 
cisterns,  reservoirs,  pipes,  conduits:  •  *  • 
Provided,  that  the  provisions  of  this  section 
shall  not  apply  to  any  city  wherein  the  title  to 
the  waterworks  tberem  located  is  in  the  name 
of  the  commissioners  of  waterworks." 

Article  7,  |  1  (p.  595):  "The  council  shall 
determine  the  powers  and  duties  to  be  performed 
by,  and  assign  them  to  the  appropriate  depart- 
ment   •     •     •" 

Article  21,  I  4  (p.  631):  "All  acts  •  •  • 
or  parts  of  acts  relative  to  cities  of  the  third 
class,  not  inconsistent  with  the  provisions  of 
this  act,  shall  be  and  remain  in  full  force;  and 
all  acts  and  parts  of  acts,  general,  special  or 
local,  api)ertaining  to  the  subject-matter  covered 
by  this  act,  so  far  as  they  are  inconsistent  with 
the  provisions  thereof,  t>e,  and  the  same  are 
hereby  repealed"  (excepting  Act  April  22,  1905 
[P.  L.  260]  for  the  preservation  of  the  purity  of 
water  of  the  state). 

Ck>nceming  article  6,  i  3,  els.  13  and  43,  it  is 
urged  on  the  part  of  the  defendants  that  the 
provisos,  alleged  and  admitted,  and  indeed  well 
nnderstood,  to  import  an  exception  of  the  city  of 
Erie  from  the  operation  of  these  clauses,  render 
them  unconstitutional  and  void,  as  local  and 
special  legislation.  Under  the  decision  in  Com- 
monwealth T.  Heller,  supra,  however,  this  re- 
sult cannot  be  conceded.  Act  May  23,  1889  (P. 
L.  277),  in  article  12,  |  2  (page  309),  gave  cer- 
tain powers  relative  to  waterworks,  etc.,  to 
"any  ci^  which  *  *  •  has  the  title  to  any 
water  *  •  •  works,  by  conveyance  to  the 
same  in  its  corporate  name."  It  was  insisted 
that  by  this  restriction,  which  excluded  the  city 
of  Brie,  the  enactment  was  rendered  special 
and  local,  and  therefore  unconstitutional.  But 
the  Supreme  Court  declined  so  to  hold. 

There  seems  to  be  no  room  for  safe  distinction 
between  the  question  as  there  arising  under  thq 
act  of  1889  and  the  question  as  here  arising  un- 
der the  act  of  1913.  In  ^he  former  the  exclu- 
sion of  the  city  of  Erie  resulted  from  the  de- 
scription of  the  cities  to  which  the  statute  was 
declared  in  terms  to  apply,  upon  the  principle 
"Bxpresslo  unius  est  exclusio  alterius."  In  the 
act  of  1913  the  description  of  the  cities  sub- 
jected to  the  enactment  is  general,  and  the  ex- 
clusion of  cities  wherein  the  title  to  the  water- 
works is  in  the  commissioners  and  not  in  the 
city  is  added  by  way  of  proviso.  If  that  ex- 
clusion were  violative  of  any  constitutional  pro- 
hibition, it  might  be  that,  analogously  to  the 
rule  applied  in  Sewickley  Borough  v.  Sholes, 
118  Pa.  165,  12  AU.  302,  the  proviso  would 
have  to  fall,  leaving  the  enactment  to  stand  as 
applicable  to  all  the  cities  its  language,  with- 
out the  proviso,  would  comprehend. 

If,  however,  that  be  not  the  correct  view, 
then  the  effect  of  the  act  of  1889  and  that  of  the 
act  of  1913  to  create  the  exclusion  must  be  ac- 
cepted as  practically  the  same.  Whether  the 
exclusion  of  one  city  of  the  third  class  is 
found  in  a  restricted  description  of  the  cities  to 
be  comprehended,  or  in  a  superadded  exception 
to  a  general  description,  cannot  be  material. 
By  the  one  method  as  by  the  other,  the  present 
operation  of   the  statute  ia  confined   to   cities 


of  the  third  class  holding  title,  etc.,  and  for- 
bidden as  to  those  not  so  holding.  That  is  to 
say,  special  enactments  obtaining  in  the  lat- 
ter are  preserved  from  repeal  by  the  act  of 
1913,  jast  as  by  the  act  of  1889.  Under  either, 
their  continuance  in  force  is  not  a  ground  for 
declaring  the  enactment  void. 

[2,  3]  The  decision  in  Commonwealth  ▼.  Hel- 
ler, 219  Pa.  66,  67  Att.  925,  also  disposes  of 
the  contention  that  Act  June  4,  1901,  (P.  L. 
364),  can  be  invoked  as  repealing  that  of  1865. 
It  further  settles  that  a  direction  such  as  found 
in  the  act  of  1913  (article  21,  t  3,  p.  631),  mak- 
ing it  the  duty  of  the  council  forthwith  to  enact 
ordinances  needful  to  effectuate  the  provisions 
of  the  statute,  does  not  itself  make  mandatory 
provisions  couched  in  permissive  phrase.  But 
the  decision  settles  still  more.  It  settle*  that, 
whilst  the  act  of  1889  did  not  repeal  ipso  facto 
the  local  act  of  1865,  and  at  once  put  an  end 
to  the  office  and  authority  under  it  of  the  Read- 
ing water  commissioners,  yet  it  clothed  the 
council  with  power  to  establish  a  new  water 
department,  and  that,  if  and  when  they  did  so, 
the  office  and  authority  of  the  water  commis- 
sioners under  the  act  of  1865  would  be  super- 
seded and  terminated.  Obviously  this  ruling 
has  an  important  t>earing  upon  the  effect  of 
the  act  of  1913.  If  it  were  indispensable  to  a 
disposition  of  the  present  case  to  declare  wheth- 
er or  not  the  latter  act  repeals  the  act  of  1865, 
and  without  any  action  on  the  part  of  the  city 
council  extinguishes  the  board  of  water  com- 
missioners, and  wipes  out  the  water  depart- 
ment organized  under  the  enactment  and  the 
ordinance  of  1865,  it  might  perhaps  be  possible 
to  differentiate  the  act  of  1913  from  that  of 
1889  with  respect  to  an  apparent  legislative  in- 
tent upon  this  question,  and  to  indicate  a  va- 
riety of  features  peculiar  to  the  act  of  1913 
looking  towards  such  repeal.  Thus  it  might 
be  in  point  to  refer  to  the  repealing  clause  a:s 
expressive  of  a  distinct  design  to  do  away  with 
local  and  special  enactments  inconsistent  with 
the  act  of  1813,  and  to  instance  as  one  of  the 
patent  inconsistencies  between  it  and  the  act 
of  1865  the  right  given  by  the  act  of  1913  to 
the  city  council  to  fix  the  water  rates,  a  right 
under  the  act  of  1865  resting  with  the  water 
commissioners;  the  city  councils  having  the 
power  only  to  approve  or  disapprove  what  the 
commissioners  proposed.     Act  1865,  {  6. 

It  might  be  further  noted  that  the  act  of  1913, 
in  article  8,  §  1,  p.  694,  establishes  five  de- 
partments, with  an  option  to  the  city  council  to 
create  a  board  of  health,  governed  by  existing 
laws  as  to  such,  and  possibly  having  a  status 
outside  of  the  enumerated  departments  (article 
11,  p.  605);  that  the  act  of  1913  very  closely 
follows  that  of  1889  in  respect  to  the  topics 
covered,  their  arrangement,  and  the  detailed  pro- 
visions concerning  them;  but  that,  whilst  the 
act  of  1889  contained  a  separate  article  on  the 
"water  and  lighting  department"  which  cities 
were  authorized  to  establish,  and  lengthy  and 
minute  provisions  as  to  its  organization,  regu- 
lations, and  operation,  the  act  of  1913  omits  all 
of  this,  and  among  the  departments  named  does 
not  mention  a  department  of  water.  The  con- 
clusion would  appear  to  lie  on  the  surface  that 
the  Legislature  did  not  intend  to  continue  such 
a  department,  as  a  department,  but  to  bring  the 
management  of  the  waterworks  under  the  con- 
trol of  the  city  council,  to  be  assigned  by  it  to 
one  of  the  five  specified  departments.  If  so, 
its  continuance  as  a  separate  department  under 
the  act  of  1865  and  the  preservation  of  that 
statute  would  necessarily  have  to  be  regarded  as 
inconsistent  with  the  provisions  of  the  act  of 
1913. 

Again,  it  might  be  suggested  that  the  mani- 
fest intent  of  the  latter  enactment  is  to  furnish 
for  the  creation  and  government  of  cities  of  the 
third  class  generally  a  complete  system  by  way 
of  substitute  for  the  one  previously  existing,  at 
least  to  the  extent  of  its  divergence  from  Una 
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Bine,  and  faicldentallr  thereto  to  concentrate 
in  the  hands  tt  the  city  council  the  direct  and 
respooaible  crntrol  of  all  the  agenciea  of  the 
municipal  covemment.  Such  an  agency,  and 
nothinc  more,  has  been  the  water  department  of 
the  city  of  Reading  as  constitnted  under  the  act 
of  ISKi.  Commonwealih  ▼.  Sewickley  Boro., 
ISe  Pa.  194,  198,  28  AU.  169;  Frame  t.  Felix, 
167  Pa.  47,  62,  31  Atl.  375,  27  U  R.  A.  802. 
Its  farther  existence  and  operation  under  that 
■tatnte  would  therefore  appear  incongruous  with 
the  very  scheme  and  purpose  of  the  act  of  1913. 
But  whilst  all  these  and  possibly  still  other  con- 
siderations might  tend  to  the  conclusion  that  the 
act  of  1865  was  repealed  by  that  of  1913,  It  is 
Beedleas  for  the  requirements  of  this  case  to  give 
to  tlie  latter  statute  any  effect  greater  or  more 
petemptory  than  that  given  by  the  Supreme 
Court  to  the  act  of  1889  in  Commonwealth  v. 
Heller,  supra,  the  most  conservative  and  re- 
stricted that  can  possibly  be  given  to  the  act  of 
1913,  riz.,  treating  its  directions  as  facultative 
rather  than  imperative,  the  effect  not  of  directly 
and  immediately  repealing  the  act  of  1865,  but 
of  empowering  the  city  council  by  ordinance  to 
aapermde  the  board  of  water  commissioners 
and  teke  into  its  own  hands  the  functions  and 
the  administration  of  the  affairs  previously 
committed  to  that  body.  That  power  having 
been  exercised  by  the  council,  there  seems  to  be 
no  ground  for  doubting  that  the  existence  of 
the  bMird  of  water  commissioners  under  the  act 
•od  ordinance  of  1865,  and  with  it  the  office  of 
the  defendants,  have  come  to  an  end,  and  that 
therefore  the  decision  must  be,  as  above  indi- 
cated, in  favor  of  the  commonwealth  in  this  case 
and  against  the  defendants. 

The  court  entered  Judgment  of  ouster.  De- 
fendants appealed.  Error  assigned  was  the 
Judgment  of  the  court 

Argued  before  FELL,  G.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

WflUam  J.  Rourke,  of  Reading,  for  ap- 
pellants. Henry  P.  Keiser,  of  Reading,  for 
•I<pellee& 

PER  CT7RIAM.  The  judgment  la  affirmed, 
on  the  opinion  of  the  learned  president  judge 
of  the  Common  Pleas. 
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TOXGE  et  at  t.  ITEM  PUB.  CO.  et  al. 

(Sapreme  Court  of  Pennsylvania.     March  16, 
1914.) 

1.  CoRPOBATiONS  tt  548*)— Stock  SnascaiP- 
TIOX9— Bill  to  Brfobce— Dismissal. 

A  bill  in  eqnitv  by  judgment  creditors  of 
»  cor^ration  to  enforce  payment  of  stock  sub- 
■criptions  will  be  dismissed,  where  it  appears 
that  the  organization  of  the  corporation  has  not 
been  perfected,  that  all  the  subscriptions  have 
been  canceled,  and  that  the  charter  has  never 
been  recorded,  pursuant  to  Act  April  29,  1874 
(P.  L.  73),  in  the  connty  where  the  business  was 
to  have  been  carried  on. 

nCd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2182-2188;    Dec.  Dig.  {  648.«] 

X   CoaPOBATIONB    (I    22*)— COBPOBATE    EXIST- 

BiicB  —  Con DmoR  Pbkcbdknt  —  Reoobd- 

mo  or  CEBTinoATB. 

Act  April  29,  1874  ([P.  L.  76}  i  8,  makes 
the  recording  of  a  certificate  of  incorporation 
"is  the  office  for  the  recording  of  deeds  in  and 
fi«  the  oonnty  wherein  the  chief  operations  are 
to  be  carried  on"  a  oonditioo  precedent  to  cor- 
porate «xistenc& 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  61-64;   Dec.  IMg.  {  22.*] 


3.  COBPORATIONB    (I    29*)— AOTXOR    OR    STOOX 

Sdbscbiption- Estoppel. 

Where  corporate  business  is  conducted, 
without  the  certificate  of  incorporation  having 
been  recorded,  as  required  by  Act  April  29, 
1874  (P.  L.  73),  the  subscribers  conductbig  the 
business  are  not  estopped,  until  such  certincato 
is  filed,  from  denying  existence  of  the  corpora- 
tion in  a  suit  on  the  subscription. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f|  77-79,  2504;   Dec  Dig.  {  29.*] 

4.  Estoppel  (|  62*)— Ih  Pais— Requisites.  , 

The  doctrine  of  estoppel  by  matter  in  pais 
precludes  a  party,  whose  conduct  has  induced 
action  by  another,  from  afterwards  asserting  to 
the  prejudice  of  that  other  the  contrary  of  that 
in  whidi  his  conduct  has  induced  belief. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {|  121-125,  127;   Dec.  Dig.  |  52.*] 

6.  EarroppEL  ({  62*)— Iw  Pai»— Requisites— 

Fbauo. 

To  the  existence  of  estoppel  by  matter  in 
pais,  the  element  of  fraud  is  essential,  either  in 
the  intention  of  the  party  estopped,  or  in  the 
effect  of  the  evidence  which  he  attempts  to  set 
up;  there  being  no  estoppel  where  the  truth  is 
known  to  both  parties,  or  where  they  have  equal 
means  of  knowledge. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |S  121-125,  127;    Dec  Dig.  {  52.*] 

6.  JuDOMXirr  ({  700*)— Pebsonb  Goholudkd— 
Pabtnebs, 

While  a  suit  against  a  partnership  in  the 
firm  name  only,  without  naming  the  individual 
partners,  will  support  a  judgment  and  execu- 
tion against  the  partnership  property,  the  judg- 
ment in  such  case  will  not  bind  individually  a 
partner  not  served  with  process,  or  authorize 
the  issuance  of  an  execution  against  him. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1226;    Dec  Dig.  {  700.*] 

7.  LnoTATiow  or  Actions  (|  127*)— Plead- 

ino— Amendments  Allowable. 

Amendments  introducing  a  new  cause  of 
action  bringing  in  a  new  party,  or  changing  the 
capacity  in  wtiich  a  party  is  sued,  cannot  be 
allowed  after  the  statute  of  limitations  has  run. 

[Kd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |{  643-647;  Dec  Dig.  I 
127.*] 

8.  Limitation  of  Actions  (S  127*)— Plbad- 
iNo  —  Amendments  Allowable  —  Credit- 
OB's  Bill. 

The  plaintiffs,  in  a  suit  by  judgment  cred- 
itors against  subscribers  to  the  stock  of  a  cor- 
poration, cannot,  after  the  statute  of  limita- 
tions has  run,  amend  to  convert  their  creditor's 
bill  into  a  bill  to  subject  individual  property  to 
execution  under  a  judgment  against  the  corpo- 
ration. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |8  643-547;  Dec  Dig.  I 
127.*] 

Appeal  -from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  In  equity  by  Henry  Tonge  and  an- 
other, suing  as  well  for  themselves  as  for 
all  other  creditors  of  the  Item  Publishing 
Company,  against  the  Item  Publishing  Com- 
pany and  others.  From  decree  requiring  de- 
fendants to  pay  stock  subscriptions,  they 
appeal    Reversed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSGHZISKER,  33. 
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John  O.  Johnson  and  F.  F,  Brightly,  both 
of  Philadelphia,  for  appellant  Harrington 
Fitzgerald.  G.  W.  Pepper  and  A.  S.  WeiU, 
both  of  Philadelphia,  for  appellant  Frances 
L.  Fitzgerald.  Joseph  B.  Embery,  of  Phila- 
delphia, for  appelleea 

POTTER,  J.  From  the  history  of  this 
«a8e  It  appears  that  in  October,  1006,  Henry 
Tonge  and  Bae  Tonge,  his  wife,  bronght  suit 
against  the  "Item  Publishing  Company"  for 
damages  previously  sustained,  by  reason  of 
injuries  to  the  wife  through  the  negligence 
of  the  driver  of  a  wagon,  who  was  engaged 
in  delivering  the  newspaper  known  as  the 
"Philadelphia  Item."  The  suit  resulted  in 
verdicts  for  plaintiffs.  Judgments  were  en- 
tered thereon,  and  no  appeal  was  taken 
therefrom.  Execution  issued  against  the 
corporate  property  of  the  Item  Publishing 
Company  was  returned  "nulla  bona." 

[1,2]  The  present  bill  in  equity  was  filed 
by  the  Judgment  creditors  against  certain 
subscribers  and  against  the  legal  representa- 
tives of  certain  subscribers  to  the  capital 
stock  of  a  corporation  which  it  was  proposed 
to  organize  in  the  year  1903  to  be  known  as 
the  "Iton  Publishing  Company,"  and  pay- 
ment of  the  stock  subscriptions  then  made 
was  sought  to  be  enforced.  It  appeared, 
however,  that  no  organization  of  the  pro- 
posed corporation  was  ever  actually  effected 
under  the  charter,  and  that  all  the  subscrip- 
tions were  canceled,  and  that  the  charter 
was  never  recorded  in  the  recorder's  office 
of  the  county  of  Philadelphia,  where  the 
business  was  to  have  been  carried  on.  In 
Guckert  t.  Hacke.  159  Pa.  303,  28  AU.  249, 
this  court  said: 

"It  is  plain,  even  from  a  cursory  reading  of 
the  act  of  April  29, 1874  (P.  L.  76],  that  record- 
ing of  the  certificate  "in  the  office  for  the  record- 
ing of  deeds,  in  and  for  the  county  where  the 
chief  operations  are  to  be  carried  on,'  was  in- 
tended to  be  made  one  of  the  conditioDS  prece- 
dent to  corporate  ezigtence.  That  was  the  last 
of  successive  steps  required  to  be  taken,  and 
the  right  to  begin  the  transaction  of  corporate 
busiDess  was  made  to  depend  upon  the  taking 
of  that  step.  'From  thenceforth,'  the  act  ex- 
pressly declares,  the  subscribers  and  their  as- 
sociates and  successors  'shall  be  a  corporation 
for  the  purposes  and  upon  the  terms  named  in 
the  said  charter.'  One  of  the  purposes  of  the 
act  being  exemption  from  personal  liability  in 
the  transaction  of  business,  it  is  obviously  ma- 
terial that  the  public  should  have  notice,  and  no- 
tice by  record  was  accordingly  prescribed.  Fail- 
ure to  record  was  failure  to  comply  'with  one  of 
the  express  conditions  of  incorporation,  and  con- 
sequently of  exemption  from  liability." 

In  N.  T.  Nat  Bxcb.  Bank  v.  Orowell,  177  Pa. 
SIS,  32S,  35  Atl.  613,  Guckert  r.  Hacke  was 
expressly  reaffirmed  and  followed.  It  is  ap- 
IMirent,  therefore,  tliat  the  business  of  the 
Item  Pnblisliing  Company  was  not  carried 
on  as  a  corporation,  but  as  a  partnership. 
Appellees  would,  without  doubt,  have  liad 
a  light  of  action  against  appellants  as  part- 
ners; but  they  chose  rather  to  sue  the  Item 
Publishing  Company  as  a  corporation.  The 
Judgment  which  they  obtained  may  be  con- 


sidered as  establishing  it  as  a  corporation 
de  facto;  but  that  is  not  sufficient  to  sus- 
tain a  bill  In  equity  against  the  subscribers 
to  the  capital  stock  of  the  proposed  corxwra- 
tion,  to  compel  payment  of  the  subscrip- 
tions. In  Hahn's  Appeal,  3  Sadler,  10,  12,  7 
AtL  482,  484,  which  was  a  bill  in  equity  by 
creditors  of  a  corporation  to  enforce  stock 
subscriptions,  Mr.  Justice  Tmnkey  said: 

"There  is  no  reason  for  holding  that  tlia 
creditors  have  any  better  rights  in  equity  against 
the  subscribers  of  the  new  shares  than  belonged 
to  the  company  itself." 

[t]  Until  tbe  statutory  requirements  for 
tbe  formation  of  a  new  corporation  have 
been  complied  with,  a  subscriber  to  tbe 
stock  is  not  estopped  from  denying  tlie  ex- 
istence  of  ttie  corporation.  In  Cook  on  Cor- 
porations (7tb  Ed.  1913)  I  186,  it  is  said: 

"There  is  one  class  of  cases  in  which  a  sub- 
scriber for  stock  is  always  allowed  to  make  the 
defense  (to  an  action  to  collect  the  subscrip- 
tion for  the  benefit  of  corporate  creditors)  that 
the  corporation  has  not  been  regularly  and  le- 
gally incorporated.  Where  tbe  subscriber  made 
bis  contract  of  subscription  previous  to  and  in 
anticipation  of  the  incorporation,  and  does  not 
by  liis  subsequent  acts  acquiesce  in  the  mode  of 
incorporation,  be  may  set  up  that  tbe  coiuora- 
tion  has  not  been  incorporated,  and  that  he  ia 
not  liable.  The  rule  that  a  person  contracting 
with  a  corporation  recognizes  thereby  its  ca- 
pacity to  contract,  and  cannot  afterwards  deny 
It  in  that  transaction,  does  not  apply  to  one 
who  subscribes  before  incorporation.  He  may 
insist  upon  tbe  organization  of  a  regular  and 
legal  corporation." 

In  1  Morawetz  on  Private  Corporations 
(2d  Ed.  1886)  {  67,  it  is  said: 

"Every  subscription  by  implication  refers  to 
and  incorporates  tbe  terms  of  the  charter  or 
general  law  under  which  tbe  corporation  is  to 
be  formed,  and  every  subscriber  agrees  to  be- 
come associated  with  the  others  only  upon  con- 
dition that  the  formalities  prescribed  by  the 
charter  shall  be  observed  in  making  the  mutual 
contract  Thus,  if  certain  preliminaries,  such  as 
the  filing  of  a  certificate,  are  required  to  be  per- 
formed after  the  articles  of  association  have 
been  subscribed,  but  before  tbe  corporation 
shall  be  in  existence,  the  contract  of  member- 
ship does  not  go  into  effect  until  these  formali- 
ties are  complied  with ;  and  a  subscriber  to  tlie 
articles  cannot  until  then  be  made  to  contribute 
the  amount  of  his  subscription." 

In  4  Thompson  on  Private  Corporations 
(2d  Ed.  1909)  i  3854,  it  is  said: 

"The  rule  is  that  a  subscription  to  prelimi- 
nary articles  of  association,  not  purporting  to 
be  a  contract  with  an  existing  corporation,  does 
not  estop  tbe  subscriber  from  afterwards  deny- 
ing the  legal  existence  of  the  coriwration  in  a 
suit  upon  the  subscription." 

Tbe  trial  Judge,  however,  reached  the  con- 
clusion that  "ttie  defendants  are  estopped 
from  denying  the  corporate  existence  of  the 
Item  Publishing  Company."  He  evidently 
based  this  conclusion  on  two  findings  of  fact: 
First,  that  from  1903  until  1908  the  Item 
newspaper  contained  a  notice  that  all  com- 
munications should  be  addressed  to  the  Itenx 
Publishing  Company;  secondly,  that  upon  the 
various  trials  of  the  suit  at  law  for  damages, 
the  company  appeared,  was  represented  by- 
counsel,  and  made  defense  to  the  claims  of 
plaintiffs.    Reference  to  the  first  finding  ot 


Digitized  by 


Google 


Pa.) 


TONGE  y.  ITEM  PUB.  CO. 


231 


tact  shows  that  Is  the  published  notice  there 
Is  no  Btatment  that  the  Item  Publishing  Com- 
pany is  a  corporation.  The  mere  fact  that  It 
Is  called  a  company  Is  not  conclusive,  as  It 
was  quite  possible  for  a  partnership  to  do 
bnslness  under  the  name  company.  Then  in 
his  twelfth  finding  of  fact  the  trial  Judge 
uses  this  expression; 

"Led  by  the  aboveniuoted  announcement  to  be- 
lieve that  the  publishers  of  the  paper  and  own- 
ers of  the  wagon  were  incorporated." 

The  announcement  to  which  reter^ce  Is 
made,  however,  contains  no  mention  of  the 
existence  of  a  corporation,  and  we  are  at  a 
loss  to  see  how  any  one  could  have  been  led 
by  it  to  believe  that  the  Item  Publishing 
Company  was  necessarily  a  corporation.  Re- 
ferring to  the  evidence,  it  appears  that  at  the 
time  of  the  trials  Hlldebrand  Fitzgerald  was 
dead.  Harrington  Ilt2serald  was  present  at 
the  trials,  and  apparently  was  active  in  the 
defense.  He  testified  that  no  such  corpora- 
tion as  was  in  question  was  in  existence,  and 
he  cannot  now,  therefore,  be  held  to  be  es- 
topped by  anything  which  he  said  in  this 
respect  at  the  trials;  the  result  of  those 
trials  can  only  be  regarded  as  establishing 
the  existence  of  a  corporation  de  facto.  It 
would  appear,  therefore,  that  the  court  below 
erred  in  concluding  upon  any  ground  that 
defendants  were  estopi)ed  from  denying  lia- 
bility for  their  stock  subscriptions. 

[4,  i]  It  la  argued  on  behalf  of  the  appel- 
lant, Frances  L.  Fitzgerald,  executrix,  that 
defendants  were  estopped,  not  from  denying 
liability  on  their  stock  subscriptions,  but 
from  denying  liability  fis  executors,  or  in- 
dividuals, and  jMirtners.  This  argument 
seems  to  be  based  on  the  assumption  that 
plaintiffs  were  "misled  Into  the  belief  that 
defendants  were  Incorporated.  No  testimony 
to  pointed  out  which  Indicates  that  they  were 
so  misled,  and  we  do  not  find  any  such  evi- 
dence in  the  record,  unless  It  be  in  the  fact, 
which  is  conceded,  that  the  defendants  print- 
ed in  their  newspaper  a  notice  that  all  com- 
muolcatlons  should  be  addressed  to  the  Item 
Pablishing  Company;  but,  as  we  have 
said,  there  was  no  statement  In  this  notice 
that  the  company  was  a  corporation,  and 
the  notice  was  not  in  itself  inconsistent  with 
the  fact  that  the  concern  was  conducted  as 
a  partnership.  The  plain  requirement  of  the 
act  of  1874  Is  that  the  certiflcate  of  incorpo- 
ration shall  be  recorded  in  the  recorder's  of- 
fice In  the  county  where  the  business  is  to 
be  carried  on.  If  the  record  in  that  office  had 
been  examined  in  behalf  of  plaintiffs  before 
commencing  suit,  it  would  have  readily  ap- 
peared whether  or  not  such  a  corporation  as 
the  "Item  Publishing  Company"  was  in  ex- 
istence. Such  an  examination  would  have 
shown  that  an  essential  statutory  requisite  to 
the  existence  of  such  a  corporation  had  been 
omitted,  in  that  no  certiflcate  of  its  incor- 
poration had  been  recorded,  and  it  would  fol- 
low that  the  subscribers  to  the  stock  were 
not  liable  on  their  subscriptions.    If  they 


were  carrying  on  the  business  as  a  coriwra- 
tion  de  facto,  they  would  be  liable  as  part- 
ners (Guckert  v.  Hacke,  159  Pa.  803,  28  Atl. 
249) ;  but  they  were  not  sued  as  such,  and 
no  service  of  process  was  made  upon  thent 
individually.  In  Hill  v.  Epley,  81  Pa.  831,. 
S3S,  a  leading  case  on  the  subject  of  estop- 
pel, Mr.  Justice  Strong  said: 

"^he  doctrine  of  equitable  estoppel  by  mat- 
ter in  pals  has  doubtless  been  greatly  extended 
by  the  courts  in  modern  times;  yet  It  is  not 
entirely  without  limitg,  and  it  professes  to  be 
founded  upon  the  principles  of  natural  jus- 
tice. The  general  principle  *  •  •  is  that, 
where  the  conduct  of  the  party  has  been  such 
as  to  induce  action  by  another,  he  shall  be 
precluded  from  afterwards  asserting,  to  the 
prejudice  of  that  other,  the  contrary  [fact]  of 
that  of  which  his  conduct  has  induced  the  be- 
lief. The  primary  ground  of  the  doctrine  is 
that  it  would  be  a  fraud  in  a  party  to  assert 
what  his  previous  conduct  had  denied,  when 
on  the  faith  of  that  denial  others  have  acted. 
The  element  of  fraud  is  essential,  either  in  the 
intention  of  the  party  estopped,  or  in  the  effect 
of  the  evidence  which  he  attempts  to  set  upk 
•  •  •  If,  therefore,  the  truth  be  known  to 
both  parties,  or  if  they  have  equal  means  of 
knowledge,  there  can  be  no  estoppel.  Accord- 
ingly it  has  been  held  that  one  Is  not  relieved 
who  had  the  means  of  becoming  acquainted 
with  the  extent  of  his  rights.  Crest  v.  Jack, 
3  Watts,  238  [27  Am.  Dec.  853];  Hepburn  v. 
McDowell,  17  Serg.  &  R.  383  [17  Am.  Dee. 
677].  And  in  Knouff  v.  Thompson,  16  Pa.  357, 
it  was  ruled  tliat  silence  does  not  estop  when 
the  party's  deed  is  on  record.  It  should  never 
be  forgotten  that  there  is  a  wide  difference  be- 
tween silence  and  encouragement.'' 

In  Brandmeler  ▼.  Coal  Co.,  219  Pa.  19,  22, 
67  Att.  951,  952,  our  Brother  Brown  said: 

"If  the  real  truth  had  been  known  to  both 
[parties],  or  if  their  means  of  knowledge  had 
l>een  equal,  there  would  be  no  estoppeL" 

In  the  present  case  there  Is  no  evidence 
that  defendants  actively  Induced  the  plain- 
tiffs to  believe  that  they  were  Incorporated, 
and  it  is  apparent  that  the  plaintiffs  had  the 
means  of  ascertaining  the  truth  of  the  mat- 
ter by  consulting  the  record,  and  for  th^r 
own  protection  It  was  clearly  their  duty  to 
do  so.  The  opportunity  for  ascertaining 
whether  or  not  the  certificate  of  incorpora- 
tion had  been  recorded  was  open.  Therefore 
under  the  authority  of  these  dedsions  there 
can  be  no  estoppel  upon  the  ground  suggested. 

[6]  Reference  Is  made  by  counsel  to  "a 
Judgment  recovered  against  several  in  a 
common  name."  We  do  not,  however,  find 
any  such  Judgment  In  the  damage  suit  The 
Judgment  tvhich  was  recovered  by  plaintiffs 
was  against  the  corporation.  No  Individuals 
were  named  as  defendants,  and  none  were 
served  with  process.  We  find  nothing  in  the 
record  to  Justify  the  statement  that  the  Judg- 
ment obtained  was  "against  several  in  a 
common  name."  A  suit  against  a  partner- 
ship in  the  firm  name  only,  without  naming 
the  individual  partners,  will  support  a  ver- 
dict, and  Judgment,  and  execution  against 
partnership  property.  Seltz  v.  Buffnm,  14 
Pa.  69;  McDonald  v.  Simcox,  98  Pa.  619; 
Moore  v.  Moore,  158  Pa.  495,  25  Atl.  768.  But 
such  a  Judgment  wlU  not  bind  individually  a 


Digitized  by 


Google 


232 


91  ATLANTIC  RBPOBTES 


(Pa. 


putDM'  not  served  with  process  in  the  action 
ajsainst  tbe  firm,  nor  can  execution  be  Issued 
ASainst  bim.  See  2  Troubat  &  Haly's  Prac- 
tice, i  2145,  and  cases  there  cited.  In  30 
Cxc  L.  &  Pr.  560,  the  rule  is  thus  stated: 

"Except  where  it  is  otherwise  provided  by 
statEte.  a  suit  cannot  be  brought  by  or  against 
a  partnership  in  the  firm  name  alone;  but  it  is 
necessary  that  the  name  of  each  member  of 
the  firm  shoold  be  set  forth." 

And  in  1  Black  on  Judgments  (2d  Ed. 
UOe)  {  237,  tbe  same  rule  appears.  It  is 
tbere  said: 

"At  the  common  law,  where  a  partnership  is 
saed,  each  member  of  the  firm  must  be  brought 
within  the  jarisdiction  of  the  court  by  due  ci- 
tation. Hence,  where  an  action  is  instituted 
against  several  persons  constituting  a  partner- 
ship, and  one  partner  is  not  served  with  pro- 
cess, and  judgment  is  rendered  against  them 
an,  such  judgment  will  be  voidable  so  far  as 
ooncema  the  partner  who  was  not  served." 

[7]  Another  suggestion  which  does  credit 
to  tbe  sense  of  fairness  of  counsel  for  appel- 
lant Frances  L.  Fitzgerald,  executrix,  is 
tbat  a  liberal  right  of  amendment  might  en- 
aUe  plaintlSs  to  convert  their  creditors'  bill 
into  a  bill  to  sabject  individual  property  to 
execution  under  the  judgment  against  tbe 
coTporatlon.  No  authority  Is,  however,  cited 
in  support  of  the  right  of  the  court  below  to 
decree  "an  equitable  execution"  against  tbe 
property  of  the  individual  defendants.  In 
Girardl  ▼.  Lumber  Co.,  232  Pa.  1,  81  Aa  63, 
It  was  said,  per  curiam: 

"mils  appeal  is  from  an  order  discharging  a 
rule  to  amend  the  record  by  making  new  parties 
defendants  after  the  statute  of  limitations  had 
become  a  bar  to  a  new  action.  The  action 
was  brought  against  the  Laquin  Lumber  Com- 
pany, a  corporation.  The  amendment  proposed 
was  to  name  as  defendants  a  partnership,  com- 
posed of  six  persons,  trading  as  the  Laquin 
Lumber  Company.  The  allowance  of  the  amend- 
ment would  have  brought  new  parties  on  the 
record.  Under  the  rule  established  by  our 
cases  this  cannot  be  done.  Where  the  statute 
of  limitations  has  run,  amendments  will  not  be 
allowed  which  introduce  a  new  cause  of  action, 
or  bring  in  a  new  party,  or  change  the  ca- 
pacity in  which  he  is  sued.  If  the  effect  of 
the  amendment  is  to  correct  the  name  under 
which  the  right  party  is  sued,  it  will  be  allow- 
ed;  if  it  is  to  bring  in  a  new  party,  it  will  be 
refused.  Wright  v.  Copper  Co,  206  Pa.  274 
[S5  Aa  978]." 

[I]  Tbe  cases  dted  related  to  pending  ac- 
tions, in  which  no  jndgment  bad  been  enter- 
ed. The  principle  applies  more  forcibly  to  a 
case  like  the  present,  where  Judgment  had 
been  entered  against  tbe  alleged  corporation. 
The  effect  of  the  amendment  suggested 
would  be  to  change  the  Judgment  which  has 
been  entered  against  the  corporation  to  a 
Judgment  against  individuals  trading  nnder 
the  firm  name.  As  such  an  amendment  could 
not  have  been  allowed  in  the  original  suit 
before  verdict  and  Judgment,  the  same  result 
cannot  be  reached  after  Judgment  by  amend- 
ing tbe  present  blU.  According  to  the  con- 
tention of  appellants,  the  business  of  publish- 
ing the  Item  was  carried  on  solely  by  the  es- 
tate of  Thomas  Fitzgerald,  deceased;    and, 


If  so,  it  was  to  that  estate  that  appellees 
sbonld  have  looked  for  damages,  instead  of 
to  any  corporation  or  partnership.  If  such 
was  the  case,  it  is  possible  that  tbe  appellees 
may  be  able  to  obtain  relief  by  tbe  presenta- 
tion of  their  judgment  in  the  orphans'  courts 
which  has  Jurisdiction  of  the  accounts  of  the 
executors  of  that  estate.  Ovir  decision  here 
is  without  prejudice  to  any  right  that  appel- 
lees may  have  to  appeal  to  that  tribunal,  to 
substantiate  their  claim,  if  it  be  possible  for 
them  to  do  so.  But  in  the  present  case,  how- 
ever much  we  may  regret  the  fact,  we  are 
unable  to  discover  any  ground  upon  which 
the  court  below,  sitting  In  equity,  can  grant 
the  relief  for  which  complainants  have  pray- 
ed in  this  blU. 

The  decree  of  the  court  below  is  reversed, 
and  tbe  bill  Is  dismissed.  The  costs  of  this 
appeal  to  be  borne  by  appellants. 


(246  Pa.  232) 
STBSVENSON  t.  COMMONWEALTH  TITLH 
INS.  &  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.    May  4» 
1914.) 

APPEAt.   ANT>    ESROB   (|   1022*)— JUDGMSNT  OH 

Repobt  or  Referee— Evidence. 

A  judgment  entered  on  a  referee's  report, 
sustained  by  competent  evidence,  will  not  be 
disturbed  on  appeal  in  the  absence  of  error  at 
law. 

[E^.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4015-^018;  Dec.  Dig.  | 
1022.*] 

Appeal  from  Ck>tirt  of  Common  Pleas, 
Philadelphia  County. 

Assumpsit  on  an  express  contract  by  James 
L.  Stevenson  against  the  Commonwealth  Title 
Insurance  &  Trust  Company.  From  a  Judg- 
ment for  defendant  entered  on  report  of 
referee,  plaintiff  appeals.    Affirmed. 

From  the  record  it  appeared  that  plaintiff 
sought  to  recover  ?158,905.71,  with  interest, 
upon  an  express  agreement  alleged  to  have 
been  entered  into  between  plaintiff  and  de- 
fendant, whereby  plaintiff  was  to  convey  cer- 
tain properties  and  mortgages  to  defendant. 
In  consideration  of  which  defendant  was  to 
pay  all  mortgage  Indebtedness  on  the  prem- 
ises and  the  cost  of  finishing  and  selling  cer- 
tain houses,  and  to  pay  plaintiff  a  salary  of 
$100  a  week  during  construction  and  sale,  to 
release  plaintiff  from  all  indebtednes.s,  and 
to  do  other  things,  all  of  which  were  spe- 
cifically set  out  in  the  statement  Defendant 
denied  the  existence  of  the  alleged  agreement, 
and  alleged  a  loss  in  the  transaction  of  $71,- 
431.04.  The  referee  found,  upon  competent 
evidence,  that  there  was  no  agreement  be- 
tween the  plaintiff  and  defendant,  such  as 
was  alleged  In  the  plaintiff's  statement  of 
claim,  and  reported  that  Judgment  should  be 
entered  for  defendant  Exceptions  to  the 
referee's  report  were  dismissed  by  the  court, 
and  Judgment  was  entered  for  defendant 


•roT  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Dtx.  4  Am.  Dlf.  Key-Mo.  Seilee  ft  Rep'r  Index** 
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Argned  before  BROWN,  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

Ormond  Rambo,  Robert  Mair,  Wayne  P. 
Hambo,  and  J.  Qulncy  Hunslcker,  all  of 
Philadelpbla,  for  appellant  E.  Cooper  Sbap- 
ley,  of  Pblladelphia,  for  appellee. 

PER  CURIAM.  FlalnUff  below  based  bis 
Tight  to  recover  on  an  alleged  contract  or 
agreement  on  the  part  of  the  defendant.  A 
learned  and  painstaking  referee  found  there 
was  none.  This  material  finding  was  con- 
firmed by  the  court,  and  we  have  found  noth- 
ing in  the  77  assignments  of  error  calling  for 
a  reversal  of  the  Judgment  It  is  therefore 
affirmed. 

(2«Pa.  ui) 

CUNNINGHAM  et  al.  v.  CITY  OF  PHILA- 
DELPHIA et  al. 

(Supreme  Court  of  Pennsylvania.    April  27, 
1914.) 

L  MANDAitUB   (I   173*>—Hkabino— Question 

roR  JUBT. 
Where,  In  mandamus  to  compel  the  execu- 
tion of  a  warrant  for  a  payment  directed  by  the 
city  council  to  be  made  to  contractors  for  extra 
work,  it  appeared  that,  by  reason  of  defective 
idans,  unforeseen  difBculties  arose,  making  it 
necessary  to  change  the  method  of  doing  the 
vork,  and  to  make  numerous  departures  from 
the  contract,  imposing  additional  work  and  ex- 
pense on  plaintiffs,  and  that  the  extent  of  the 
extra  work  conld  not  be  determined  by  con- 
■tmction  of  the  specifications,  the  question  as 
to  what  part  of  the  work  constituted  extra  work 
VIS  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  87S-380,  388-880;  Dec  Dig.  ( 
173.*] 

2.  MURICIFAI.    COBFO&ATIONB    (|    874*)— OON- 

nAcm  —  Detkntion  or  Monxt  — Right  to 

Damages. 

Whete  city  officers  detained  money  after 
being  directed  by  a  city  ordinance  in  the  man- 
ner piovided  by  law  to  pay  same  to  contractors 
for  extra  work,  the  contractors  were  entitled  to 
damages  for  such  detention,  though  there  were 
legal  objections  to  their  claim. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  906,  910;   Dec.  Dig. 

Appeal  from  Coart  of  Common  Fleas,  Phil- 
adelphia Connty. 

Mandamus  by  Thomas  E.  Cunningham  and 
others  against  Fred  C.  Dunlap,  Chief  of  the 
Bureau  of  Water  of  the  City  of  Philadel- 
phia, and  others.  From  Judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Petition  for  wilt  of  alternative  mandamus 
to  compel  defoidant  to  draw  and  execute  a 
warrant  in  favor  of  the  plaintiffs  for  the 
payment  of  ^6,077.96  in  accordance  with  or- 
dinance of  councils  of  Philadelphia  of  No- 
vember 10,  1911.  The  facts  are  stated  In 
the  oi>lnion  of  the  Supreme  Conrt,  and  In 
Cunningham  ▼.  Dnnlap,  242  Pa.  341.  Verdict 
for  tbe  plaintiffs  for  $43351.37,  plus  dam- 
ages for  delay  to  tbe  amount  of  $7,133.96, 
and  Judgment  thereon. 


Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Edgar  W.  Lank,  Asst  City  SoL,  and  Mi- 
chael J.  Ryan,  City  Sol.,  both  of  Philadelphia, 
for  appellants.  Francis  Shank  Brown  and 
William  Flndlay  Brown,  both  of  Philadel- 
phia, for  appellees. 

PER  CURIAM.  The  issue  was  raised  by 
the  traverse  of  the  return  to  a  writ  of  alter- 
native mandamus,  and  the  question  to  be' 
decided  by  the  trial  in  the  common  pleas  was 
whether  a  payment  directed  by  councils  to 
be  made  to  contractors  for  extra  work  in- 
cluded items  which  the  contractors  were  re- 
quired to  furnish  under  the  contract  with  the 
city  for  the  consideration  therein  named. 
See  Cunningham  v.  Dunlap,  242  Pa.  341,  89 
Atl.  129.  It  was  admitted  that  the  labor 
for  which  a  claim  was  made  was  furnished, 
and  that  the  price  charged  was  reasonable; 
but  it  was  contended  that  the  trial  Judge 
should  have  decided  as  matter  of  law,  tn 
view  of  tbe  specifications,  that  the  work 
came  under  (he  terms  of  the  contract,  and 
was  not  extra  work. 

[1]  Generally  it  is  the  duty  of  the  court 
to  determine  the  meaning  of  a  written  con- 
tract snd,  if  the  question  had  been  that  of 
construction  merely  of  an  unambiguous  writ- 
ten contract  the  Judge  should  have  decided 
it  But  it  was  not  The  work  undertaken 
by  the  city  comprised  the  furnishing  of  pipe, 
the  digging  of  trenches,  and  laying  of  pipe 
for  Its  filtration  system.  There  were  188 
specifications  Including  the  whole  work,  and 
they  were  prepared,  in  the  words  of  the  writ- 
ten notice  to  bidders,  "mainly  to  fit  case  of 
the  entire  work  of  furnishing  and  laying  the 
pipe  being  awarded  to  one  contractor."  A 
part  only  of  this  work,  the  digging  of  trench- 
es and  laying  of  pipe,  was  awarded  to  the 
plaintiffs ;  but  they  were  required  to  do  much 
work  clearly  outside  of  their  contract,  and 
they  did  .it  by  direction  of  the  engineer  of 
the  department  with  the  expectation  on  their 
part  and  on  his  that  they  would  be  paid  for 
it  as  additional  work.  An  instance  is  the 
work  of  testing  pipe,  the  cost  of  which  is  the 
largest  item  of  their  claim.  This  was  clearly 
the  duty  of  the  person  who  furnished  the 
pipe,  and  the  cost  thereof  was  exprassly  in- 
cluded in  his  bid.  Because  of  defective 
plans,  unforeseen  difficulties  arose,  and  dur- 
ing the  progress  of  the  work  it  became  neces- 
sary to  change  the  method  of  doing  it,  and 
to  make  numerous  departures  from  the  con- 
tract by  which  additional  work  and  expense 
were  imposed  on  the  plaintiffs.  To  what  ex- 
tent the  work  done  because  of  these  depart- 
ures was  extra  work  cannot  be  determined 
by  construction  of  specifications  which  ap- 
plied only  in  part  to  the  plaintiffs.  It  was  a 
question  for  the  Jury,  and  it  was  submitted 
with  clear  and  adequate  instructions. 
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[2]  The  second  contention  of  the  appellant 
Is  that  the  jury  shonld  not  have  been  permit- 
ted to  make  an  allowance  In  the  nature  at 
damages  tor  the  detention  of  the  money  ap- 
propriated and  directed  to  be  itald  the  plain- 
tills  by  ordinance  of  councils  approved  by 
the  mayor.  While  there  were  legal  objec- 
tions to  the  plaintiffs*  claim  for  payment  for 
extra  work  not  covered  by  the  written  con- 
tract, there  was  a  moral  obligation  on  the 
part  of  the  city  to  pay  it  which  became  a 
legal  obligation  when  its  payment  was  as- 
sumed and  directed  In  the  manner  provided 
by  law,  and  for  Its  nnjustiflable  detention 
after  that  time  the  plaintiffs  were  entitled  to 
compensation. 

The  judgment  is  affirmed. 

(ttf  Ha.  178)  '°°°°°°" 

CITY  OF  PHILADELPHIA  t,  VARB. 

(Supreme  Court  of  Pennsylvania.    April  27, 

1914.) 

IwDKifwmr  (I  15*>— Affidavit  of  i>«fews»— 

SUFFIOIENCT. 

Where,  in  a  city's  action  for  the  amount  of 
a  Judgment  obtained  against  it  for  negligently 
permitting  inflammable  materials  to  be  used  in 
filling  and  grading  a  street,  whereby  fire  was 
communicated  to  adjoining  property,  the  state- 
ment of  claim  set  forth  a  street  giading  con- 
tract wherein  defendant  agreed  to  oe  responsi- 
ble for  damaices  arising  from  the  prosecution  of 
the  work  during  its  progress,  an  affidavit  of  de- 
fense was  snfBcient  which  alleged  that  the  fire 
did  not  occur  because  of  work  done  by  defend- 
ant under  his  contract  and  was  not  caused  by 
defendant's  negligence,  that  the  street  was  not 
in  defendant's  exclusive  possession  at  the  time 
of  the  fire,  but  that  plaintiff  bad  permitted  its 
ase  as  a  public  dump,  that  inflammable  matter 
had  been  placed  thereon  by  others,  and  that 
the  ground  of  the  recovery  against  plaintiff  was 
permitting  inflammable  material  to  be  placed  on 
the  street  in  close  proximity  to  the  property 
burned. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  ||  86-40,  42-47;  Dec.  Dig.  ^  16.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  the  City  of  Philadelphia 
against  Edwin  H.  Vare  to  recover  damages 
for  breach  of  contract  From  an  order  dis- 
charging rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  plalntlfl  ap- 
peals.   Affirmed. 

Argued  before  FELL^  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Paul  Reilly,  Asst  City  SoL,  and  Micliael  J. 
Ryan,  City  Sol.,  both  of  Philadelphia,  for  ap- 
pellant Francis  Shunk  Brown,  of  Philadel- 
phia, for  appellee. 

PER  CURIAM.  This  appeal  Is  from  an  or- 
der discharging  a  rule  for  Judgement  for  want 
of  a  sufficient  affidavit  of  defense  In  an  action 
to  recover  from  the  defendant  the  amotint  of 
a  Judgment  obtained  against  the  city  for  neg- 
ligence in  permitting  inflammable  materials 
to  be  used  in  filling  and  grading  a  street  by 


reason  of  which  fire  was  communicated  to  an 
adjoining  property.  The  allegations  in  the 
statement  of  claim  on  which  a  right  of  action 
is  based  are  that  the  defendant  under  a  con- 
tract with  the  city  graded  the  street  in  which 
the  fire  originated  and  did  imt  protect  the 
property  destroyed  which  was  in  close  prox- 
imity to  the  work  of  grading;  that  the  flre 
originated  during  the  progress  of  the  work 
of  grading  the  street  and  was  communicated 
to  the  property  destroyed;  that  the  defend- 
ant waa  notified  of  the  time  of  trial  of  the 
action  against  the  city  and  allowed  permis- 
sion to  come  in  and  defend  and  was  inform- 
ed that  in  the  event  of  a  recovery  against  the 
dty  an  action  would  be  brought  against  him 
for  the  amount  the  city  was  required  to  pay ; 
and  that  he  attended  the  trial  and  was  called 
as  a  witness  for  the  dty.  Reference  Is  made 
to  the  record  of  the  trial  of  the  action  against 
the  dty  as  a  public  record  in  another  court, 
but  it  is  not  alleged  that  it  discloses  negli- 
gence by  the  defendant  in  this  action  or  that 
negligence  by  him  was  charged.  Appended 
to  the  statement  was  a  copy  of  the  contract 
between  the  dty  and  the  defendant  by  which 
he  agreed  properly  to  indose  the  work  and 
to  place  signal  lights  therein  at  night  when 
and  where  necessary,  and  "to  be  responsible 
for  and  pay  all  loss  or  damage  to  either  per- 
son or  property  which  may  in  any  manner 
arise  by  reason  of  the  prosecution  of  the  said 
work  during  the  progress  of  the  same."  It 
is  provided  by  one  of  the  spedflcatlons  that 
the  contractor  shall  be  skilled  in  the  kind  of 
work  bid  for,  shall  employ  sldJled  men,  and 
give  dally  supervision  to  the  work,  that  he 
shall  maintain  necessary  barriers  and  danger 
signals  and  "be  responsible  for  any  acddent 
that  may  occur  during  the  progress  of  or  by 
reason  of  the  work." 

The  affidavit  of  defense  sets  up  a  number 
of  distinct  grounds  of  defense,  but  in  dedd- 
ing  the  question  raised  it  is  unnecessary  to 
consider  but  one  of  them.  It  is  averred  that 
the  fire  did  not  occur  because  of  work  done 
by  the  defendant  under  his  contract  and  that 
it  was  in  no  manner  caused  by  his  negligence 
or  that  of  his  employes  or  in  the  prosecution 
of  the  work  or  by  any  failure  to  comply  with 
his  contract ;  that  the  street  at  the  time  was 
not  in  bis  exduslve  possession  or  control ; 
and  that  the  dty  had  permitted  its  use  as  a 
public  dump  and  that  Inflammable  matter 
had  been  placed  thereon  by  other  persons; 
that  the  ground  of  the  action  In  which  a 
recovery  had  been  bad  against  the  dty  waa 
its  negligence  in  permitting  inflammable  rub- 
bish to  be  placed  on  the  street  in  close  prox- 
imity to  the  property  burned;  and  that  the 
judgment  against  it  was  based  on  the  finding 
of  Its  negligence.  The  averments  of  the  affi- 
davit were  to  be  taken  as  correct  and  they 
were  ample  to  prevent  Judgment  against  the 
def  aidant. 

The  Judgment  is  affirmed. 
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OttPa.  IM) 
DBVBEETJX  t.  PHILADBLPHIA  tc  B.  ET. 
CO. 

(Supreme  Conrt  of  PennsylTanla.     April  20, 
1914.) 

1.  Raiuioads    (I   406*)— Trebpabsiho   Ani- 

HALB— LlABtUTY  OF  RAILROAD. 

Owner  of  animals  trespaasipg  on  the  right 
of  way  cannot  recover  for  Injuriea  austained 
by  them  unless  he  ^ows  gross  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fS  1393-1398;    Dec.  Dig.  t  405.»] 

2.  RAiutoADS  (§  446»)— Tmbpassing  Anhials 

— NOIfSOlT. 

In  an  action  to  recover  for  death  ct  horses 
trespassing  on  the  ri«;ht  of  way,  a  judgment  of 
nonsait  Jteld   properly   entered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  1627-1641 ;   Dec.  Dig.  i  446.*] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia Connty. 

Action  by  A.  J.  Antelo  Devereux  against 
the  Philadelphia  &  Reading  Railway  Compa- 
ny. Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Affirmed. 

Argaed  before  FELL,  O.  J.,  and  MESTRE- 
ZAX,  POTTER,  ELEIN,  and  MOSCHZIS- 
KEB,  JJ. 

Stevens  Heckscher,  of  Philadelphia,  for 
appelant  Wm.  Clarke  Mason,  of  Ptaiadel- 
pUa,  for  appellee. 

ELKIN,  J.  [1, 1]  We  have  read  with  in- 
terest and  care  the  very  able  argument  of 
leamecl  counsel  for  appellant,  but  cannot 
agree  that  what  has  been  considered  the  set- 
tled rale  of  onr  cases  should  be  disregarded 
In  order  to  meet  the  exigencies  of  the  case 
at  bar.  It  Is  frankly  conceded  that,  if  the 
doctrine  of  oar  earlier  cases  Is  still  the  law 
In  Pennsylvania,  appellant  can  only  recover 
on  tbe  ground  of  gross  and  wanton  negli- 
gence. If  a  trespasser  upon  the  right  of  way 
of  a  railroad  company,  not  at  or  near  a  pub- 
lic crossing,  can  only  recover  damages  for 
Injuries  sustained  on  the  ground  of  wlllfnl, 
wanton,  or  gross  negligence.  It  Is  clear  appel- 
lant has  no  case  under  the  facts  disclosed  by 
this  record.  Tbe  argument  of  appellant  Is 
intended  to  suggest  that  this  role  has  become 
obsolete  and  should  no  longer  be  adhered  to 
in  determining  the  liability  of  a  railroad 
company.  The  horses,  the  value  of  which 
this  suit  was  brought  to  recover,  were  killed 
while  trespassing  upon  the  right  of  way  of 
the  defendant  company,  and  this  is  conceded, 
but  it  is  contended  that  ander  all  the  facts 
disclosed  by  the  testimony  it  was  for  the  jury 
to  say  whether  the  railroad  company  exercis- 
ed proper  and  reasonable  care  under  the  dr- 
cunoatances.  We  see  nothing  in  the  case  to 
take  it  out  of  the  rule  which  has  been  recog- 
nized and  followed  in  our  state  for  more 
tlum  half  a  century.  For  a  general  discus- 
sion of  the  doctrine  upon  which  the  rule  was 
based,  see  Railroad  Co.  ▼.  Skinner,  19  Pa. 
288,  67  Am.  Dec.  654;  No.  Penna.  Railroad 
Co.  V.  Rehman,  49  Pa.  101,  88  Am.  Dec.  491. 


Counsel  have  called  our  attention  to  numer- 
ous cases  in  other  Jurisdictions  in  which  a 
different  rule  has  been  adopted,  but  in  most 
of  these  jurisdictions  the  question  was  con- 
trolled by  statutory  requirements.  In  many 
of  the  states  railroad  companies  are  required 
by  statute  to  fence  their  rights  of  way,  and, 
this  being  an  imperative  duty  intended  pri- 
marily as  a  protection  to  trespassing  animals, 
the  courts  very  properly  held  that  the  law 
was  intended  as  a  protection  to  the  owners 
of  such  animals  as  happened  to  stray  upon 
the  railroad  tracks,  and  that  a  higher  degree 
Of  care  was  required  on  the  part  of  railroad 
companies  by  reason  thereof.  But  aside 
from  these  considerations  we  see  nothing  in 
the  present  case  to  Justify  a  departure  from 
the  rule  of  our  own  cases  which  for  a  long 
period  of  years  has  been  considered  settled 
law  in  this  state.  Our  rule  has  always  been 
that  a  trespasser  upon  the  right  of  way  of  a: 
railroad  company,  or  the  owner  of  trespass- 
ing animals,  cannot  recover  damages  for  in- 
juries sustained,  unless  he  shows  gross  or 
wanton  negligence  on  the  part  of  the  railroad 
employes.  It  is  better  to  adhere  to  the  set- 
tled rule  than  to  attempt  the  doubtful  expe- 
dient of  establishing  a  new  and  uncertain 
one. 

This  la  a  case  in  which  a  whole  volume 
might  be  written  without  aiding  in  the  solu- 
tion of  the  question  involved,  and  we  wiU 
therefore  refrain  from  further  discussing  the 
merits  of  the  rule  which  we  consider  decisive 
of  this  controversy. 

Judgment  affirmed. 


(215  Pa.  12S) 
SULGEB  V.  PHILADBLPHIA  &  R.  BY.  do. 

(Supreme  Court  of  Pennsylvania.     April  20, 
1914.) 

Casbikbs  (I  820*)— Injxtbt  to  Pasbbnoeb— 
Question  fob  Jubt. 

Where,  in  an  excursion  train  there  was  a 
baggage  car  in  the  center  fixed  up  with  a  place 
for  refreshments,  and  an  excursionist  who  was 
passing  from  a  passenger  car  to  the  baggage 
car  was  thrown  from  the  car  and  killed,  the 
question  of  negligence  of  the  railroad  company 
was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1118,  1126,  1140,  1153,  1160. 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  131&- 
1325;   Dec.  Dig.  {320.*] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Virginia  Grace  Sulger  against 
the  Philadelphia  &  Reading  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and'  MOSCHZISKEB.  JJ. 

Wm.  Clarke  Mason,  of  Philadelphia,  for 
appellant  Thomas  A.  Fahy,  Walter  T.  Fahy, 
and  Lawrence  F.  McOwen,  all  of  PhUadd- 
phla,  for  appellee. 
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ELKIN,  J.  Alter  a  careful  review  of  this 
record  we  have  concluded  that  the  case  was 
for  the  jury  both  as  to  the  negligence  of  the 
defendant  company  and  as  to  the  contribu- 
tory negligence  of  the  deceased  husband. 
The  excursion  train  upon  which  the  accident 
occurred  was  made  up  of  nine  passenger 
coaches  and  a  baggage  car,  the  latter  having 
been  fitted  up  by  appellant  for  the  use  of  ex- 
cursionists as  a  place  to  get  drinks  and  se- 
cure refreshments.  The  baggage  car  thus 
fitted  up  was  placed  In  the  center  of  the 
train  for  the  more  convenient  access  of  pas- 
sengers entering  It  from  either  end.  This 
was  a  plain  invitation  to  the  passengers  to 
make  use  of  the  baggage  car  as  a  proper 
place  to  secure  refreshments.  That  the  ex- 
cursionists did  make  use  of  it  for  the  pur- 
pose intended  was  known  to  the  conductor, 
brakeman,  and  other  employes  in  charge  of 
the  train.  When  the  defendant  company 
thus  equipped  the  baggage  car,  and  provided 
accommodations  for  securing  refreshments  in 
that  car,  and  the  employes  in  charge  of  the 
train  recognized  without  objection  the  use 
made  of  the  car  by  the  excursionists,  it  can- 
not now  be  heard  to  say  that  no  duty  rested 
upon  it  to  provide  a  safe  passageway  to  and 
from  the  car  for  passengers  who  availed 
themselves  of  the  privileges  wlilch  the  de- 
fendant company  evidently  intended  them  to 
enjoy.  In  Robinson  v.  Bailroad  Co.,  139 
Mich.  254,  97  N.  W.  689,  the  rule  appUcable 
to  such  a  case  is  stated  as  follows:  That 
the  "railroad  company,  having  placed  Its 
dining  car  at  the  rear  of  the  train  and  in- 
vited Its  passengers  to  go  to  and  from  It," 
and  failing  "to  provide  them  a  safe  pas- 
sage from  one  car  to  another,"  It  "cannot 
escape  liability  for  Its  failure  so  to  do." 
Many  other  cases  might  be  cited  to  the  same 
effect  This  rule  which  Is  founded  upon  com- 
mon sense  and  human  experience  is,  as  It 
ought  to  be,  of  almost  universal  application 
in  this  country.  In  the  present  case  there 
was  abundant  evidence  to  carry  the  case  to 
the  Jury  on  the  question  of  the  failure  of 
the  railroad  company  to  properly  guard  the 
approaches  to  the  baggage  car  and  to  pro- 
vide a  safe  passageway  for  passengers  who 
entered  it  upon  what  must  be  deemed  an  in- 
vitation to  make  use  of  it  as  a  place  for  se- 
curing refreshments. 

As  to  the  contributory  negligence  of  the 
deceased  husband  the  case  Is  not  so  clear. 
It  is  very  ably  argued  for  appellant  that  the 
danger  of  passing  from  the  coaches  to  the 
baggage  car  was  open  and  obvious,  and  that 
excursionists  who  availed  themselves  of  the 
privileges  afforded  took  the  risk  which  must 
have  been  apparent  to  them.  Upon  this 
ground  the  trial  Judge  was  requested  to  di- 
rect a  verdict  for  the  defendant,  and  the 
court  in  banc  was  subsequently  asked  to  en- 
ter Judgment  non  obstante  veredicto  upon 
the  whole  record.  This  argument  is  plausi- 
ble but  not  convincing.     It  is  only  in  (dear 


cases  where  the  facts  are  undisputed,  and 
but  one  inference  can  be  drawn  from  them, 
tliat  the  injured  party  can  be  declared  guilty 
of  contributory  negligence  as  a  matter  of 
law.  This  is  not  such  a  case.  The  passen- 
gers had  the  right  to  assume  that  the  rail- 
road company  had  done  Its  duty  in  providing 
a  safe  passageway  to  the  baggage  car,  and 
could  rely  on  this  assumption  in  the  absence 
of  notice  of  the  defects  about  which  com- 
plaint is  here  made.  There  is  no  evidence  of 
notice  to  the  deceased  husband  that  the  plat- 
form of  and  approaches  to  the  baggage  car 
were  not  properly  guarded,  or  that  the  place 
was  not  safe  for  the  use  of  passengers,  and 
what  knowledge  he  had  of  existing  condi- 
tions is  a  matter  of  conjecture.  Under  all 
the  circumstances  disclosed  by  the  testimony 
the  case  Is  not  so  clear  as  to  warrant  the 
court  in  declaring  as  a  matter  of  law  that 
the  deceased  husband  was  guilty  of  contrib- 
utory negUgence.  The  most  f&vorable  view 
that  can  be  taken  of  the  contention  of  ap- 
pellant Is  that  the  contributory  negligence 
of  the  deceased  husband  was  for  the  jury. 
This  question  was  left  to  the  Jury  with  In- 
structions by  the  trial  Judge  as  to  which  the 
defendant  company  cannot  Justly  complain. 
Our  conclusion  is  that  the  case  was  for  the 
Jury  upon  all  questions  involving  the  liaUU- 
ty  of  the  railroad  company,  and  that  there 
was  no  reversible  error  In  the  submission. 
Judgment  affirmed. 


(246  Pa.  U4) 
BOBOUGH  OP  BELLEVUB  et  aL  t.  OfflO 
VALLEY  WATER  CO. 

(Supreme   Court  of  Pennsylvania.     Ainil   20, 
1914.) 

1.  Waters  and  Watkb  Cotibsm  (8  182*)  — 
Wateb  Companies  —  Reasonableness  of 
Water  Rates— Right  to  Determine. 

So  much  of  the  act  of  April  29,  1874  (P. 
L.  95)  $  34,  d.  7,  as  empowered  the  courts  to 
determine  the  reasonableness  of  water  rates, 
was  repealed  by  the  act  of  July  26,  1913  (P. 
L.  1374),  which  conferred  this  power  on  the 
Public  Service  Commisaion. 

[Rd.  Note.— For  other  oases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  287;  Dec.  Dig. 
i  182.»]  ^ 

2.  Waters  and  Water  Coctbses  (S  203»)  — 
Water  Companies  —  Contract  Indefinitk 
AS  to  Time— Right  to  Increase  Rates. 

A  contract  between  a  boroagh  and  a  water 
company,  granting  the  water  company  the  right 
to  lay  pipes  and  mains  with  a  stipulation  that 
certain  rates  shall  be  charged  for  water,  -will 
not  preclude  the  company  from  raising  its  rates 
as  its  necessities  require,  where  it  is  unlimited 
by  its  terms  as  to  time. 

WEd.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses,  Cent   Dig.  U  289,  290-299: 
Dec  Dig.  S  203.*] 


Appeal  from  Court  of  Common  Pl^is,  Al- 
legheny County. 

Bill  in  equity  by  the  Bellevue  Borougb,  a 
municipal  corporation,  and  others  to  enjoin 
the  Ohio  Valley  Water  Company  from  in- 
creasing its  rates.    From  a  decree  refustni;  a 
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preliminary  Injunction,  plaintiffs  appeal.  Af- 
finned. 

From  the  record  It  appeared  that  a  con- 
tract had  been  entered  into  between  the  bor- 
ough of  Bellevne  and  the  water  company 
wbich  fixed  the  rates  to  be  charged  for  the 
ose  of  water.  Subsequently  the  water  com- 
pany Increased  its  rates,  and  the  borough 
and  certain  citizens  filed  a  bill  restraining 
tlie  water  company  from  enforcing  its  new 
rates. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

Leonard  K.  Guiler  and  David  L.  Starr, 
both  of  Pittsburgh,  for  appellants.  Wm. 
Watson  Smith,  of  Pittsburgh,  for  appellee. 

ELKIN,  J.  [1]  We  fully  agree  with  the 
general  conclusions  reached  by  the  learned 
court  below,  and  nothing  contained  in  this 
record,  or  said  In  the  argument,  would  war- 
rant us  In  disturbing  the  decree  refusing  the 
motion  for  a  preliminary  injunction.  If  the 
case  in  any  of  its  aspects  involves  the  jrea- 
sonableness  or  unreasonableness  of  water 
rates,  it  Is  a  sufficient  answer  to  say  that 
tlie  section  of  the  act  of  April  29,  1874  (P. 
U  73),  which  gave  courts  the  power  to  deter- 
mine questions  of  this  character,  was  re- 
pealed by  the  Public  Service  C!ompany  Law, 
approved  July  26,  1913  (P.  L.  1374).  In 
other  words,  the  Legislature  took  this  pow- 
er away  from  the  courts  and  conferred  It 
upon  the  Public  Service  Commission.  Here- 
after, so  long  as  the  act  of  1913  remains  In 
force,  the  question  of  the  reasonableness  of 
rates  established  by  public  service  corpora- 
tions must.  In  the  first  instance,  be  submit- 
ted to  the  Public  Service  Commission  when 
challenged.  This  is  now  the  declared  stat- 
ntory  policy  of  the  law,  and  It  Is  binding  not 
only  upon  the  interested  parties,  but  upon 
the  courts  as  welL  We  do  not  know  that 
this  position  Is  seriously  controverted  by 
learned  counsel  for  either  side  of  the  pres- 
ent controversy. 

[2]  It  is  argued,  however,  and  with  much 
force,  that  there  is  an  existing  contract  be- 
tween the  borough  and  the  water  company 
fixing  the  rates  to  be  charged,  and  that  the 
courts  are  always  open  to  protect  the  con- 
tractual rights  of  the  parties  on  one  side, 
and  to  enforce  their  obligations  on  the  other. 
This  is  true,  and  if  there  was  a  valid  binding 
contract  in  the  present  case,  it  would  be 
necessary  to  sustain  the  contention  of  appel- 
lants. The  case  therefore  turns  upon  the 
continaance  and  validity  of  the  contract  re- 
lied on.  The  contract  in  question  was  made 
in  1896,  and  by  its  terms  the  water  company 
was  granted  the  right  to  lay  pipes  and  mains 
in  the  streets  of  the  borough  with  a  stipu- 
lation that  certain  specified  rates  should  be 
diarged  the  borough  and  the  inhabitants 
thereof  for  water  furnished.  The  contract  as 
to  water  rates  is  unlimited  in  time,  being  co- 


extensive with  the  grant  Is  such  a  contract 
binding  in  the  face  of  the  declared  statutory 
policy  of  the  law  that  the  Public  Service 
Commission  shall  have  the  power  to  inquire 
into  and  determine  the  reasonableness  of 
rates  in  all  such  cases?  This  question  was 
answered  adversely  to  the  contention  of  ap- 
pellants In  Turtle  Creek  Boro.  v.  Penna.  Wa- 
ter Co.,  248  Pa.  415,  90  Att  199.  We  did 
not  then  decide  whether  a  contract  between 
a  borough  and  a  water  company,  for  a  def- 
inite term  of  years  and  for  specified  rates 
during  the  limited  term,  would  be  enforced 
as  between  the  parties,  because  that  ques- 
tion was  not  then  raised ;  and  it  is  not  rais- 
ed now,  so  that  this  will  be  left  as  an  open 
question  until  it  is  presented  in  concrete  form 
upon  facts  calling  for  a  deci&lon  of  the  point. 
We  did  decide  In  that  case  that  a  contract 
of  this  kind,  unlimited  by  its  terms,  and 
hence  indeterminate  as  to  time,  could  not  be 
enforced  indefinitely,  and  must  give  way  to 
the  general  policy  of  the  law  under  which 
the  lieglslature  created  a  special  tribunal  to 
pass  upon  and  determine  questions  relating 
to  the  reasonableness  of  rates  charged  by 
public  service  corporations.  The  learned 
court  below  in  the  present  case  very  prop- 
erly followed  the  decision  in  that  case  and 
held  that  the  borough  of  Bellevue  could  not 
enforce  through  the  courts  a  compliance  with 
the  rates  thus  established.  It  is  not  a  con- 
tinuing binding  contract  enforceable  through 
a  court  of  equity.  This  Is  so,  not  because 
the  courts  have  any  desire  to  avoid  the  per- 
formance of  duties  cast  upon  them  by  the 
law,  but  because  the  people,  speaking  through 
the  Legislature,  have  declared  that  these  du- 
ties shall  be  performed  by  a  special  tribunal 
created  for  the  purpose.  The  disposition 
everywhere  Is  to  commit  questions  relating 
to  the  regulation,  and  to  the  rates  of  public 
service  corporations,  to  the  supervisory  pow- 
ers of  special  tribunals,  and  concededly  mat- 
ters of  this  character  are  within  the  domain 
of  legislative  action. 

We  agree  with  the  learned  court  below  that 
the  Public  Service  Commission  is  the  only 
tribunal  that  has  the  power,  as  the  law  now 
stands,  to  give  the  complainants  the  relief 
prayed  for  in  the  present  bill.  If  such  relief 
be  deemed  proper. 

Decree  affirmed,  at  the  cost  of  the  appel- 
lants. 

(345  Pa.  101) 
McANDREW  v.  BOROUGH  OP  DUNMORE 
et  al. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

1.   MUNICIPAI,  COBPOSATIONB  (5  907*)— STBEET 

Improvements— Validitt  of   Obdinance— 

Bonos. 

Under  Act  May  12,  1911  (P.  L.  288),  and 
Act  June  15,  1911  (P.  L.  971),  requiring  that 
bonds  issued  for  payment  of  street  improve- 
ments shall  be  payable  in  five  years,  an  ordi- 
nance authorizing  the  issuance  of  such  bonds 
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parable  "at  any   time  iritUn  six  years  from 
their  respective  dates"  was  void. 

[Ed.  Note. — For  other  cases,  see  Mnniclpal 
Corporations,  Cent.  Dig.  |  1895;  Dec.  Dig.  I 
907.»] 

2.  MuNiciFAi.  CoBPOBATiONB  (|  286*)  —  Mu- 
nicipal     IlCPBOVEMXNTS  —  STATtJTB  —  COK- 

STKHOTION. 

Municipal  improvements  are  regulated  en- 
tirely by  statutej  to  which  the  rule  of  strict 
construction  appbes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  712;    Dec  Dig.  g 

2ee.«] 

3.  MUWIOIPAL  CORPOBATIONS  (|  823*)— STREKC 

IiiPBovEifEHTS— Injunction. 

A  taxpayer  against  whom  a  street  im- 
provement assessment  has  been  made  may  sue 
to  enjoin  tlie  munidpaUty  from  making  such 
improvement  under  a  void  ordinance  authoriz- 
ing the  issuance  of  bonds  pavable  beyond  the 
period  prescribed  by  statute,  though  the  change 
in  the  time  of  payment  of  the  bonds  is  not  prej- 
udicial to  his  interests. 

lEd.  Note.— For  other  cases,  see  MQni(^aI 
Corporations,  Cent.  Dig.  {{  966-872;  Dec.  IMg. 
i  3!S.*1 

4.  MUNICIFAX  COBPOBATIONB  (I  303*)— StBEET 

IiU'BOVEMENTB— Validity  of  Ordinance. 
Under  the  constitutional  requirement  that 
an  ordinance  anthorizing  street  improvements 
provide  lawful  means  of  payment  for  same,  the 
whole  of  such  an  ordinance  is  void  where  the 
provisions  for  payment  are  unlawful. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  808-810,  821 ;  Dec. 
Dig.  i  308.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Bill  by  P.  A.  McAndrew  to  enjoin  the  Bor- 
ough of  Dunmore  and  others  from  improv- 
ing certain  streets.  From  decree  awarding 
an  injunction,  defendants  appeal.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESXREZAT,  ELKIN,  and  MOSCHZIS- 
tSR,  3  J. 

C.  P.  O'Malley,  B.  A.  Zimmerman,  and  A. 
A.  Vosbnrg,  all  of  Bcranton,  for  appellants. 
Cornelius  Comegys  and  William  W.  Lath- 
rope,  both  of  Scranton,  for  appellee. 

MESTBEZAT,  3.  [1]  We  agree  with  the 
learned  court  below  that  the  ordinance  in 
question  authorizing  the  improvement  of  cer- 
tain streets  In  the  defendant  borough  is 
void,  and  that  a  taxpayer  against  whom  an 
assessment  was  made  for  the  improvement 
t&a  attack  Its  validity  In  a  court  of  equity, 
rhe  validity  of  the  ordinance  depends  upon 
iibe  authority  conferred  by  the  Acts  of  May 
12,  1911  (P.  L.  288),  and  June  15,  1911  (P.  L. 
yri).  The  later  act  authorizes  the  council 
^  ordinance  to  provide  for  the  payment  of 
£he  expenses  and  costs  of  a  municipal  im- 
provement by  assessments  on  the  properties 
i  ranting  thereon  payable  in  semiannual  or 
n'mual  installments,  and  also  to  provide  for 
tne  payment  of  the  costs  and  expenses  of 
the  improvement  as  it  progresses  by  Issuing 
bonds  which  shall  rest  alone  for  their  se- 
vrurlty  and  payment  on  the  assessments  and 
shall  be  payable  at  periods  not  exceeding 


five  years  from  die  date  of  ilieir  issue,  to  be 
provided  in  the  ordinance  directing  the  im- 
provement The  moneys  received  by  the  mu- 
nicipality from  the  assessments  are  to  be  ap- 
plied to  the  payment  of  the  bonds  exclusively. 

The  ordinance  authorizing  the  improve- 
ment In  this  case  provides  that  two-thirds 
of  the  cost  of  the  Improvement  shall  be 
paid  by  assessments  against  the  abutting 
property,  payable  in  seven  equal  annual  pay>- 
ments,  the  first  thereof  30  days  after  work 
shall  commence,  and  that  the  bonds  shall  be 
issued  payable  "at  any  time  within  six  years 
from  their  re8i>ective  dates."  It  is  dear 
therefore  that  the  ordinance  fails  to  meet  the 
statutory  requirement  that  the  bonds  be  pay- 
able in  five  years  and,  necessarily,  the  as- 
sessments within  a  like  period,  as  the  bonds 
are  payable  exclusiv,ely  out  of  the  proceeds 
of  the  assessments. 

[2]  Municipal  improvements  are  regulated 
entirely  by  statute  to  which  the  rule  of  strict 
construction  applies.  This  prindple  Is  so 
well  settled  that  it  does  not  need  the  citation 
of  authorities  to  support  it  There  was 
therefore  no  authority  In  the  councils  in 
the  case  in  hand  either  to  Issue  the  bonds 
payable  at  a  longer  period  than  five  years 
from  the  date  of  Issue  or  to  make  the  assess- 
ments payable  in  installments  extending  be- 
yond that  period.  These  requirements  of  the 
statute  under  which  the  improvement  was  to 
be  made  were  entirel^^  disregarded  in  the  or- 
dinance. They  were  a  substantial  and  mate- 
rial part  of  the  ordinance,  and,  being  dis- 
regarded, the  ordinance  necessarily  was  In- 
valid. If  a  time  of  payment  of  the  bonds 
fixed  by  the  statute  may  be  enlarged  by  one 
year  by  the  ordinance  authorizing  the  Im- 
provement, It  may  be  extended  any  number 
of  years.  In  the  discretion  of  the  council.  It 
is  immaterial  what  the  legislative  purpose 
may  have  been  In  fixing  five  years  as  the  tlm^ 
within  which  the  bonds  issued  for  the  pay- 
ment of  municipal  Improvements  should  be 
paid;  It  is  sufficient  to  know  that  such  Is 
the  statutory  requirement  and  the  counclt 
has  no  authority  to  disregard  it. 

[3]  It  is  contended,  however,  by  the  de- 
fendant borough,  that  the  variance  of  one 
year  between  the  statutory  provision  and  the 
ordinance  is  Immaterial  and  that  no  one  Is 
prejudiced  by  the  fact  that  the  time  of  pay- 
ment Is  enlarged.  It  Is  therefore  dahned 
that  the  plaintiff,  a  taxpayer  against  whom 
an  assessment  had  been  laid,  has  no  standing 
to  complain,  and  hence  cannot  maintain  this 
bill.  This  contention  overlooks  the  fact 
that  this  Is  a  proceeding  to  Impose  a  burden 
upon  the  plaintiff  and  to  compel  him,  willing- 
ly or  unwillingly,  to  contribute  to  the  pub- 
lic Improvement  and  that  it  is  only  sustain- 
able by  virtue  of  statutory  authority.  The 
right  of  the  plaintiff  to  maintain  this  bill  does 
not  depend  upon  whether  a  change  in  the 
time  of  the  payment  of  the  bonds  injurlously- 
affects  him  or  not    The  test  of  his  standing 
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to  Invoke  the  aid  of  a  chancellor  in  resisting 
paymoit  of  the  assessments  laid  upon  his 
property  Is  whether  the  mnnlcipality  has 
legally  exercised  the  authority  imposing  the 
Jniiden  upon  lilm.  Whether  therefore  the 
time  fixed  by  the  ordinance  for  the  payment 
of  tbe  bonds  beyond  the  statutory  period  is 
or  is  not  prejudicial  to  the  plaintlfTs  Inter- 
ests is  not  the  test  of  his  right  to  success- 
folly  resist  the  enforcement  of  the  ordinance 
vhicb  compels  him  to  pay  for  the  improve- 
ment. He  sustains  his  right  to  maintain  the 
bill  when  he  shows  that  tbe  improvement  is 
not  made  in  pursuance  of  an  ordinance  pass- 
ed in  conformity  with  the  statute  authoriz- 
ing It 

[4]  There  Is  nothing  in  the  contention  that 
tbe  part  of  the  ordinance  providing  that  the 
Improvement  bonds  shall  be  redeemable  In 
six  years  may  be  invalid  and  the  balance  of 
the  ordinance  be  legal  and  enforceable.  It 
may  be  conceded  that  an  ordinance,  like  a 
legislative  statute,  may  be  good  in  part  and 
upheld,  while  another  part  may  be  Illegal 
and  void.  A  section  or  a  part  of  an  ordi- 
nance or  statute  may  be  so  disconnected  In 
pnrpoee  and  efTect  that  its  Illegality  will  not 
necessarily  avoid  the  ordinance  or  legislative 
act  in  toto.  But  that  principle  cannot  be 
Invoked  here  to  sustain  any  part  of  the  ordi- 
nance authorizing  the  improvement  in  ques- 
tion. Tbe  ordinance  provides  for  a  contract 
for  the  grading  and  paving  of  certain  streets 
of  the  mnnldpality,  and  it  is  a  constitution- 
al requisite  of  such  ordinance  that  it  pro- 
vide at  the  same  time  the  lawful  means  of 
payment  for  the  Improvement  It  is  there- 
fore manifest  that  the  means  and  method 
for  payment  of  tbe  obligations  contemplated 
in  the  contract  are  essential  features  of  tbe 
ordinance  and,  if  illegal,  invalidate  the  en- 
tire ordinance. 

A  further  consideration  of  the  questions  in- 
volved Is  nnnecessary  in  view  of  the  very 
thorough  discussion  of  them  by  the  learned 
trial  judge. 

Decree  afBrmed. 

(Ua  Ps.  IM) 

DREIFTIS  et  al.  v.  liOGAN  IRON  ft 
STEEL  CO. 

(Supreme  Court  of  Pennsylvania.    April  27, 
1914.) 

1.  PiiAniNO  (J  leO*)— Judgment  fob  Want 

OP  SUFFICIKNT   AVTIDAVIT   OT  DBPBNSK. 

Under  mle  42  of  tbe  common  pleas  of  Phil- 
adelphia county,  providing  that  in  actions  on 
contract  the  statement  of  claim  shall  have  in- 
-dorsed  on  it  notice  to  defendant  that  he  is  re- 
qnired  to  file  a  plea  and  an  affidavit  of  defense 
within  15  days  of  service  thereof,  the  fact  that, 
pursnant  to  such  notice,  defendant  files  a  plea 
and  en  affidavit  of  defense  at  the  same  time 
does  not  preclude  plaintiff  from  taking  a  judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense; plaintiff's  demand  for  a  plea  and  an  affi- 
davit of  defense  not  being  voluntary  so  as  to 
constitnte  a  waiver  of  his  rl|[hts,  and  defend- 
ant, in  view  of  mle  60,  providing  that  the  en- 
tire defense  shall  be  set  out  in  the  affidavit. 


suffering  no  harm  through  the  judgment  be- 
ing entered  for  want  of  a  sufficient  affidavit, 
though  his  plea  be  also  of  record. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (  819;  Dec.  Dig.  f  160.*] 

2.  PuBADiNo  (8  155*)— Affidavit  of  Dkfknbe 

— SunnoiENOT. 

In  an  action  on  an  express  contract  which 
cannot  be  established  by  copies  of  entries  in 
books  of  original  entry,  an  affidavit  of  de- 
fense, not  denying  the  contract  is  insufficient 
though  it  denies  "that  the  copies  of  charges 
and  credits"  as  set  out  in  the  statement  of 
claim,  and  "averred  to  be  copies  of  the  original 
entries  thereof,  are  Incorrect  and  improperly 
stated." 

[Ed.  Note.— For  other  cases,  see  needing. 
Cent  Dig.  H  809-Sll,  818,  814;  Dec.  Dig.  f 
155.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  Emanuel  Dreifus  and  others, 
trading  as  Emanuel  Dreifus  &  Co.,  to  the  use 
of  W.  Vernon  Phillips  and  another,  trustees, 
against  the  Logan  Iron  &  Steel  Company,  a 
corporation.  From  a  judgment  for  plaintiff 
for  want  of  a  sufficient  affidavit  of  defense, 
defendant  appeals.    Affirmed. 

The  facts  appear  in  the  following  opinion 
of  Wlllson,  P.  J.,  in  the  common  pleas: 

We  are  informed  by  the  counsel  in  the  case 
that  the  Supreme  Court  to  which  an  appeal 
from  tbe  judgment  entered  therein  has  been 
taken,  has  requested  this  court  to  state  the 
reasons  upon  which  the  judgment  in  the  case 
was  entered.    We  will  do  so  briefly. 

[I]  The  first  question  to  be  considered  re- 
lates to  the  effect  and  force  of  rule  42  of  the 
courts  of  common  pleas  of  this  county  in  pro- 
viding, as  the  rule  does,  that  in  actions  on  con- 
tracts the  statement  of  claim  should  have  in- 
dorsed upon  it  notice  to  the  defendant  that  he 
is  required  to  file  a  plea  and  an  affidavit  of  de- 
fense to  the  statement  within  15  days  of  tbe 
service  thereof,  and  that  otherwise  judgment 
may  be  entered  against  him.  In  the  case  in 
hand  such  notice  was  given  upon  the  filing  of 
the  statement,  and  the  defendant  filed  both  a 
plea  and  an  affidavit  of  defense.  Subsequentib^ 
a  rule  was  entered  asking  that  judgment  should 
be  rendered  for  want  of  a  sufficient  affidavit  of 
defense.  Such  a  judgment  was  entered,  not- 
withstanding the  contention  on  the  part  of  de- 
fendant's counsel  that  in  consequence  of  a 
plea  having  been  filed  the  right  of  the  plaintiff 
to  ask  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  had  lapsed. 

There  is  no  question  but  that,  previous  to 
the  recent  adoption  of  rule  42,  and  other  rules, 
the  ordinary  effect  of  a  plaintiff  rnling  the  de- 
fendant to  plead  would  liave  been  a  waiver  on 
the  plaintiff's  part  of  his  riisht  to  ask  for  judg- 
ment for  want  ot  a  sufficient  affidavit  of  de- 
fense. We  concede  freely  that  snch  is  the  fair 
interpretation  of  the  cases  which  were  decided 
previous  to  the  adoption  of  the  rule  in  question. 
The  said  rule,  however,  and  various  others 
were  recently  adopted  by  the  courts  of  com- 
mon pleas  after  long  consideration  and  confer- 
ence with  many  attorneys  of  high  standing 
within  tbe  county.  They  were  adopted  for  tbe 
purpose  of  arriring  at  a  prompt  and  definite 
statement  of  tlfe  issues  involved  in  any  case, 
so  that  as  soon  as  possible  litigation  might  be 
brought  to  a  finality.  By  rule  60  it  was  pro- 
vided as  follows:  "Neither  party  shall  be  per- 
mitted at  the  trial  to  make  any  defense  except 
that  set  forth  in  the  affidavit  of  defense,  or 
plaintiff's  reply,  as  the  case  may  be.    New  mat- 
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ter  may  be  added  only  by  amendment  by  leave 
of  court,  and  a  copy  ot  the  amendment  shall 
be  served  on  the  adverse  party,  or  his  attorney, 
at  least  ten  days  before  the  day  set  for  trial." 

It  was  thus  provided  that  the  entire  and  ex- 
clusive defense  in  any  case  of  contract  must 
be  set  out  in  the  affidavit  of  defense.  This  be- 
ing so,  and  there  appearing  to  be  no  doubt  that 
under  the  act  of  June  10,  1836,  section  21  (P. 
L.  792),  the  court  has  statutory  authority  to 
make  suitable  rules  for  the  regnlation  of  its 
practice,  we  regard  the  making  of  rule  42 
as  entirely  within  the  powers  of  the  court  We 
do  not  think  it  can  be  said  with  any  propriety 
that  the  rule  violates  the  Constitution  or  any 
law  of  this  commonwealth.  Nor  do  we  think 
that  it  can  be  said  with  any  propriety  that  by 
the  entry  by  a  plaintieE  of  a  notice  requiring, 
under  the  rule  referred  to,  that  a  plea  and  an 
affidavit  of  defense  shall  be  filed  at  the  same 
time,  the  plaintiff  has  waived  his  right  to  ask 
for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.  Under  the  previous  state  of  affairs, 
before  the  rule  in  question  was  adopted,  any 
such  course  on  a  plaintiff's  part  would  have 
been  a  voluntary  step  which  might,  for  reasons 
given  in  various  decisions,  well  have  been  re- 
garded as  a  waiver  of  his  right  to  ask  for 
Judgment.  As  the  case  stands,  however,  there 
is  nothing  voluntary  In  the  act  of  the  plaintiff 
in  such  a  case.  He  is  compelled  by  the  re- 
quirements of  the  rule  to  demand  both  a  plea 
and  an  affidavit  of  defense. 

We  see  no  reason  why,  in  the  interest  of  a 
prompt  and  efficient  administration  of  justice, 
the  court  cannot  properly  require  the  two 
forms  of  defense  to  be  made  at  the  same  time, 
and  to  enter  a  final  judgment,  as  was  done  in 
the  case  in  h^nd.  Inasmuch  as  rule  60,  before 
quoted,  requires  a  defendant  to  set  out  bis 
whole  defense  in  his  affidavit,  he  can  suffer  no 
harm  by  reason  of  judgment  being  entered  for 
want  of  a  sufficient  affidavit  of  defense,  not- 
withstanding his  plea  is  also  on  the  record. 

[21  The  only  other  point  in  the  case  which 
needs  to  be  referred  to  relates  to  the  propriety 
of  the  judgment  entered,  «o  far  as  the  merits 
of  the  case  are  concerned.  The  defendant 
seems  to  rely  largely  upon  its  averment  "that 
copies  of  the  charges  and  credits,  as  the  same 
appear  in  the  plaintifTs  statement  of  claim,  and 
averred  to  be  copies  of  the  original  entries 
thereof,  are  incorrect  and  improperly  stated." 
The  averment  was  probably  intended  to  com- 
ply witli  the  requirements  of  rule  72  of  the 
Rules  of  the  Courts  of  Common  Pleas,  but  we 
do  not  think  that  the  language  adopted  comes 
up  to  the  demands  of  that  rule,  which  has 
uniformly  been  interpreted  as  making  alleged 
copies  of  original  entries  in  plaintiu  s  books 
prima  fade  evidence  of  plaintiff's  claim  in  an 
action  of  assumpsit,  unless  the  defendant  takes 
upon  himself  the  responsibility  of  asserting  in 
his  affidavit  of  defense  that  the  alleged  copies 
are  not  true  copies  of  the  entries  in  the  books. 
They  may  be  incorrect,  not  because  they  are 
untrue  copies,  but  because  they  do  not  correct- 
ly set  forth  the  facts  of  a  transaction.  How- 
ever, we  do  not  think  the  case  rests  upon  such 
a  narrow  or  technical  point.  The  case  of  the 
plaintiff,  as  appears  from  the  large  number  of 
exUbits  attached  to  the  statement  of  claim, 
rests  upon  what  may  be  regarded  as  an  express 
contract,  and  one  which  could  not  be  estab- 
lished by  the  production  of  copies  of  entries  in 
books  of  original  entries,  "rhe  contract  and 
dealings,  as  evidenced  by  the  writings  and  ex- 
hibits just  referred  to,  are  nowhere  denied  by 
the  defendant  in  its  affidavit  of  defense.  All 
the  items  of  credit  claimed  by  the  defendant  and 
all  the  items  of  charge  denied  by  him  were  de- 
ducted from  the  total  amount  of  the  plaintiff's 
claim  in  the  entry  of  judgment,  and  these  dis- 
puted items  remain  for  final  determination  in 
a  trial  before  a  jury. 


Tbe  court  entered  the  following  Judgment: 
And  now,  to  wit,  December  15,  1913,  the 
plaintiffs'  rule  for  judgment  in  the  above  case 
for  such  portions  of  their  claims  as  to  which 
the  affidavit  of  defense  filed  is  insufficient  with 
leave  to  proceed  for  the  balance  of  said  claim 
coming  on  to  he  heard,  the  said  rule  is  made 
absolute  for  the  first  reason  therein  specified^ 
and  judgment  is  entered  in  favor  of  the  use 
plaintiffs  and  against  the  defendant  for  $5,263.- 
05,  being  the  amount  of  so  much  of  plainuixs' 
claim  as  to  which  the  defendant's  affidavit  is  in- 
sufficient as  set  forth  in  the  third  paragraph  of 

the  affidavit  of  defense  filed,  viz $10,809  80 

Less  the  amount  of  defendant's  set- 
off as  set  forth  in  the  statement  of 
set-off  forming  part  of  the  affidavit 
of  defense  filed,  viz. 6,033  2S 

$4,776  6» 
Interest  from  April  1,  1912,  to  De- 
cember 13,1913 487  40 

Total  amount  for  which  judgment  is 
now   entered $5,263  95 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

Wm.  Clarke  Mason  and  William  Maul 
Measey,  both  of  Philadelphia,  for  appellant. 
Lewis  Lawrence  Smith,  of  Philadelphia,  for 
appellees. 

PER  CURIAM.  Tbe  Judgment  Is  affirmed 
on  tbe  opinion  of  the  learned  president  Judge 
of  tbe  common  pleas. 

(M5Pa.in> 
FRITZ  T.  SAX  &  ABBOTT  CONST.  CO. 

(Supreme  Conrt  of  Pennsylvania.    April  27, 
1914.) 

Judgment  (J  199*)— Notwithstandino  Vbb- 
nrcT^-lNJUBT  TO  Skbvant— Nboligkkcb  or 
Mabteb. 

In  an  action  for  the  death  of  an  employ^ 
of  defendant  occasioned  by  collapse  of  part  of 
a  building  alleged  to  be  due  to  improper  shor- 
ing, judgment  is  properly  entered  for  defend- 
ant notwithstanding  the  verdict,  where  deceas- 
ed was  the  superintendent  in  charge,  and  had 
opportunity  to  remedy  defects  in  tbe  shoring, 
and  the  evidence  failed  to  justify  the  opinioik 
that  the  fall  of  the  building  was  due  to  such 
defects. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  iS  367-375;   Dec.  Dig.  |  199.*] 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County. 

Action  by  Harriet  Fritz,  widow  of  Peter 
Fritz,  against  the  Sax  &  Abbott  Construc- 
tion Company.  Judgment  for  defendant  not- 
withstanding the  verdict,  and  plaintiff  ap- 
peals.   Affirmed. 

The  defendant  company  in  the  year  1909, 
under  a  contract  with  the  United  Gas  Ina- 
prorement  Company,  was  engaged  In  altera- 
tion and  reconstruction  of  two  buildings  at 
tbe  northeast  corner  of  Eleventh  and  Market 
streets  In  this  dty.  Plans  had  been  prepared 
by  a  firm  of  architects  for  the  work  to  be 
done,  and  the  defendant  company,  by  tbe 
terms  of  the  written  contract,  undertook  to- 
do  the  work  in  accordance  with  the  plans  re- 


*For  other  eases  sea  same  topic  and  soctlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladexos- 
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ferred  to  and  under  tbe  superrlBioii  and  direc- 
tion of  tbe  architects.  The  plans  referred 
to  called  for  the  removal  of  the  lower  stories 
of  the  brick  wall  on  BUerenth  street  and 
Market  street  in  the  prosecution  of  the  al- 
terations, and  sncb  removal  necessitated  the 
placing  of  shoring  In  and  outside  of  the 
building  for  the  purpose  of  holding  in  place 
sncli  portions  of  tbe  upper  part  of  the  wall 
and  of  the  upper  portion  of  the  building 
as  remained  in  place  while  the  changes  were 
being  made  in  the  lower  portions.  This  work 
of  shoring,  as  well  as  that  of  erecting  tbe 
steel  structure  that  was  called  for  within 
tbe  building,  was  intrusted  by  the  defendant 
to  the  hands  of  an  independent  contractor. 
Fritz,  who  was  the  husband  of  the  plaintiil, 
was  employed  by  the  defendant  company  as 
their  superintendent  to  supervise  and  have 
charge  of  all  the  work  which  was  to  be  done 
on  the  contract  of  the  defendant  with  the 
tTnlted  Gas  Improvement  (Jompany.  We 
tidnk  that  there  ia  no  ground  for  question  as 
to  the  correctness  of  that  statement  Mr. 
Abbott,  the  president  of  the  defendant  com- 
pany, was  called  as  a  witness  on  behalf  of 
the  plaintiff  as  under  cross-examination,  and 
he  testifled  distinctly  that  Frits  was  employed 
aa  superintendent,  and  that,  after  full  ex- 
planations were  given  to  him  in  regard  to 
the  plans  and  what  the  contract  called  for, 
the  whole  matter  of  supervision  was  placed 
In  his  (Fritz's)  hands.  It  is  true  that  a  wit- 
ness spoke  of  Fritz  as  a  foreman  carpenter, 
and  that  another  witness  testifled  that  he  be- 
lieved that  one  or  two  other  employes  of  the 
defendant  company  who  frequently  visited 
tbe  place  where  the  work  was  going  on 
were  the  superiors  of  Fritz.  Nobody,  how- 
ever, testified  that  any  person  other  than 
Fritz  gave  any  orders  or  directions  in  regard 
to  tbe  work  which  was  being  done,  or  that 
Mr.  Abbott  or  the  other  persons  Just  refer- 
red to  as  possible  superiors  to  Fritz  ever 
interfered  with  the  work  or  tindertook  to 
give  directions  in  regard  to  how  it  should  be 
done.  We  regard  it  as  entirely  proper  to 
consider  Fritz  as  the  active  superintendent  In 
■charge  of  the  whole  work. 

Tbe  contract  between  the  defendant  and 
tbe  United  Gas  Improvement  Company  was 
made  on  the  6th  of  May,  1909,  and  tbe  sub- 
contract between  the  defendant  and  the  con- 
tractor for  the  shoring  was  entered  into  on 
tbe  15th  of  May  of  the  same  year.  The 
removal  of  the  waU  which  was  to  be  removed, 
as  before  stated,  was  begun  about  the  time 
when  the  second  of  these  two  contracts  was 
entered  into,  and  the  shoring  which  was  in- 
tended to  support  tbe  upper  part  of  tbe  build- 
ing was  put  in  place  as  tbe  work  of  removal 
progressed.  From  time  to  time  heavy  ma- 
terial, such  as  steel  beams  and  steel  columns, 
were  drawn  into  the  building  for  the  purjiose 
of  enabling  tbe  steel  structure  to  be  erected. 
While  such  work  was  in  progress,  on  the  15th 
of  July,  shortly  after  noon,  without  warning 
»1A^16 


Other  than  a  shaking  or  tremor  of  the  floor 
Just  before  tbe  catastrophe,  the  southern 
part  of  the  building  collapsed,  the  material 
which  fell  falling  principally  Inside  of  the 
limits  of  the  building,  and  not  into  the  street 
Fritz  was  engaged  immediately  prior  to  the 
accident  upon  the  second  floor  of  the  build- 
ing, superintending  the  operations  at  that 
point  but  at  the  moment  of  the  catastrophe 
had  gone  to  the  third  floor.  Unfortunately, 
in  tbe  falling  of  the  structure,  he  was  caught 
and  killed. 

It  Is  claimed  on  behalf  of  tbe  plaintiff  that 
the  death  of  her  husband  was  due  to  negli- 
gence on  .the  part  of  the  defendant  com- 
pany, in  that  Fritz  was  not  furnished  with 
a  safe  place  to  perform  his  duties,  and  be- 
cause the  work  of  shoring  up  the  building 
while  the  alterations  were  in  progress  was 
improperly  and  negligently  done.  Various 
witnesses  were  called,  some  of  whom  were  en- 
gineers and  others  were  builders,  who  testi- 
fled in  regard  to  the  shoring.  Some  of  these 
witnesses  said  that  the  usual  method  of  con- 
structing shoring  in  such  a  case  was  to  have 
cross  braces  between  the  upright  supports. 
Others  said  that  the  use  of  Jacks  at  the  lower 
end  of  the  shoring  timbers  was  not  customary 
in  this  locality,  and  that  in  their  opinion  the 
use  of  Jacks  weakened  the  character  of  the 
supports.  Still  others  said  that  tbe  support- 
ing timbers  of  the  shoring  were  spliced  im- 
properly, and  that  the  wood  at  tbe  bottom  of 
the  timbers  was  cracked  and  split  and  obvi- 
ously Imperfect  and  unsafe.  It  appeared 
also  In  the  evidence  that  the  buildings  refer- 
red to  were  old  structures,  and  that  the  old 
Joists  at  the  eastern  end  rested  tor  only 
about  an  inch  in  the  holes  made  in  the  party 
wall  for  the  Joists. 

There  were  two  systems  of  shoring,  one 
upon  the  outside,  In  which  the  upright  tim- 
bers slanted  from  the  ground  upward  towards 
tbe  part  of  the  building  which  was  to  be 
supported,  where  they  were  intercepted  by 
other  timbers  called  "needles,"  which  entered 
the  building  and  rested  upon  an  Inside  sys- 
tem of  shores.  It  is  contended  by  plalntUTs 
counsel  that  the  collapse  of  tbe  building  be- 
fore described  resulted  from  failure  to  con- 
struct the  shoring  properly.  As  we  look  at 
the  case.  In  view  of  tbe  evidence,  it  seems 
to  us  that  there  Is  no  other  ground  upon 
which  the  plaintiff's  case  can  be  rested  with 
any  show  of  reason  than  that  Just  stated, 
and,  indeed,  If  the  testimony  offered  at  the 
trial  is  read.  It  will  appear  that  that  was 
practically  the  only  phase  of  the  case  pre- 
sented. We  see  no  reason  for  holding  that 
tbe  defendant  was  guilty  of  any  negligence 
in  not  providing  a  safe  place  for  his  employes 
to  work.  There  is  no  evidence  which  would 
Justify  the  conclusion  that  tbe  defendant  had 
any  knowledge  or  reason  to  believe  that  tbe 
place  was  not  safe,  unless  It  can  be  correctiy 
stated  that  there  was  knowledge  of  insecure 
shoring   supports  for  the  building. 
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Now,  npon  the  motion  for  judgment  n.  o.  v., 
we  have  this  to  say:  We  tiare  two  reasons 
for  coudndlng  tbat  sudi  a  judgment  sliould 
t>e  entered:  First,  we  are  of  the  opinion  that 
the  evidence  in  the  case  was  insufficient  to 
justify  the  conclusion  that  the  fall  of  the 
building  was  owing  to  defects  in  the  shoring. 
Assuming,  as  we  most,  that  there  was  sooae 
evidence  that  the  shoring  was  Improperly 
constructed,  that  improper  construction  would 
tiave  no  relevancy  in  the  present  treatment 
of  the  case,  unless  there  was  some  substan- 
tial reason  to  believe  that  the  fall  of  the 
building  was  owing  to  the  bad  character  of 
the  shoring.  It  Is  true  that  some  of  the  wit- 
neesee^  who  had  evidently  formed  rather 
positive  theories  in  regard  to  the  cause  of 
the  calamity,  endeavored  to  interject  in  their 
testimony  opinions  to  the  effect  that  the 
cause  of  the  building's  falling  was  the  bad 
character  of  the  shoring.  But  such  opinions 
were  volunteered,  and  they  ought  to  have  no 
bearing  upon  the  disposition  of  the  present 
question.  We  think  it  quite  dear  that  no  rea- 
sonable theory  or  explanation  in  regard  to  the 
cause  of  the  calamity  appears  from  the  evi- 
dence. It  may  have  been  bad  shoring,  but,  if 
so,  it  would  only  be  a  guess  which  would 
reach  that  condusion.  It  may  have  been  the 
original  construction  of  the  old  building  which 
had  joists  that  extended  only  a  very  short 
distance  into  the  wall.  It  may  have  been  a- 
weakening  of  the  xloors  previous  to,  or  at  the 
moment  of,  the  collapse,  from  the  amount  of 
heavy  material  put  upon  them,  or  by  reason 
of  previous  hoisting  and  moving  of  such  ma- 
terials. Sad  as  the  calamity  was  to  the  plain- 
tiff, it  seems  to  us  that  In  all  this  uncertainty 
there  can  be  found  no  reasonable  basis  upon 
which  it  can  be  said  that  the  defendants  have 
been  shown  to  have  been  guilty  of  negligence 
which  caused  the  death  of  the  plaintiff's  hus- 
band. 

The  second  reason  which  we  have  for  ar- 
riving at  the  same  result  is  that  Fritz  was  In 
charge  of  the  whole  work  which  was  being 
prosecuted.  As  has  been  previously  stated, 
he  was  the  general  superintendent  of  the 
whole  affair.  It  was  his  duty  to  see  that  the 
contracts  for  the  work  that  had  been  entered 
into  by  the  defendant  with  the  United  Oas 
Improvement  Company  and  with  the  shoring 
company  were  carried  out  properly;  that  ma- 
terials which  were  used  by  the  subcontractors 
were  of  a  suitable  character;  and  that  the 
shoring  was  done  In  a  proper  manner.  He 
was  placed  in  his  position  for  that  express 
puriKfse.  Be  had  previously  had  experience 
in  similar  work  in  the  construction  of  large 
buildings.  Nobody  questions  his  competency. 
So  far  as  the  evidence  shows,  there  was  no 
interference  from  superiors  connected  with 
the  defendant  company  with  the  manner  in 
which  be  performed  his  work.  He  had  equal 
opportunities  of  knowledge  and  information 
with  them,  and  the  fact,  U  it  be  a  fact,  that 


superior  ofBcers  of  the  company  must  bave 
observed  defects  in  the  character  of  the  shor- 
ing, or  any  other  defects  or  sources  of  dan- 
ger to  the  place,  could  not  relieve  him  of  the 
responsibility  which  he  assumed  when  he  be- 
came the  superintendent  of  the  work.  Doubt- 
less it  may  be  said  that  the  foundation  for 
the  opinion  that  Fritz  could  not  recover  under 
sudl  drcumstances,  if  he  were  alive,  Is  to  be 
found  In  the  prlndple  that  one  who  voluntari- 
ly assumes  a  risk  of  an  employment  cannot 
recover  if  he  is  hurt  while  running  such  a 
risk.  That  prlndple  would  seem  to  us  beyond 
all  question  to  be  particularly  applicable  to 
the  case  of  a  man  who  was  not  merely  an  or- 
dinary workman,  but  was  in  charge  of  an  en- 
tire operation.    , 

No  doubt  there  are  cases  In  whldi  It  has 
been  held  that  the  question  of  assumption  of 
risk  is  oftentimes  one  for  a  jury  to  pass  upon. 
At  the  same  time  there  are  other  cases  of 
equal  importance  in  which  it  has  been  held, 
as  a  matter  of  law,  that  the  voluntary  taking 
of  a  risk  relieves  an  employer  from  responsi- 
bility. We  do  not  think  it  necessary  to  refer 
to  sudl  cases  in  detail.  Eacb  case  most 
stand  by  itself. 

We  have  been  referred  by  plalntUTs  counsel 
to  the  case  of  Ott  v.  General  Fire  Eixtlnguish- 
er  Company,  226  Pa.  337,  75  AtL  581,  as  an 
authority  opposed  to  the  views  wMdi  we  have 
expressed  In  this  opinion.  Tbe  report  of  the 
case  is  very  meager  and  unsatisfactory,  but 
we  think  the  case  in  question  is  readily  dis- 
tinguishable from  that  now  in  hand.  It  Is 
true  tbat  the  husband  of  the  plaintiff  in  that 
case  is  described  as  having  been  employed  to 
superintend  tbe  installing  of  a  fire-extinguish- 
ing syston,  but  the  court,  in  holding  that  it 
was  a  case  for  a  jury  to  pass  upon,  when  it 
appeared  that  he  bad  been  killed  by  the  falling 
of  a  tank  filled  with  water  which  a  subcon- 
tractor had  constructed  on  the  roof  of  a  build- 
ing, said  "that  the  design"  of  the  substruc- 
ture "was  an  unusual  one,  and  bad  been  se- 
lected and  approved  by  tbe  defendant"  TIib 
selection  and  approval  of  the  design  by  the 
defendant  was  a  critical  drcumstance  in  the 
case,  and  It  seems  to  us  that  it  entirely  dis- 
tinguishes the  authority  dted  from  the  case 
which  we  have  now  before  us. 

Verdict  for  plaintiff  for  $4,000.  The  court 
subsequently  entered  judgment  for  defendant 
n.  0.  V.    Plaintiff  appealed. 

Argued  before  FELL,  C.  J.,  and  MESTBE2- 
ZAT,  POITEB,  ELEIN,  and  MOSCHZIS- 
KBB,  JJ. 

O.  Von  Fbul  Jones  and  Archibald  T.  John- 
son, both  of  Philadelphia,  for  appellant. 
Owen  J.  Boberts,  of  Philaddphla,  for  appel- 
lee. 

PEB  CUBIAM.  The  majority  of  the  court 
are  of  opinion  that  the  judgm«it  should  be 
affirmed,  for  the  reasons  stated  by  the  learn- 
ed president  judge  of  the  common  pleas. 
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In  re  LIVBZBX'S  ESTATU. 

Appeal  «f  OOMMONWGALTH  TITLE)  INS. 

ft  TRITST  CO. 

(Supreme  Court  of  Pennsylvania.    May  4, 
1914.) 

Wnxs  (I  683*>— CoNSTBucnow.    ' 

Under  a  will  bequeathing  to  testator'a  wife 
tbe  Interest  on  $10,000,  to  oe  paid  her  aemi- 
innnally  during  her  life  by  trustees,  and  pro- 
viding that  on  her  death  the  said  sum  shoold 
be  equally  divided  among  his  children,  and  fur- 
ther providing  that  his  residuary  estate  should 
be  equally  divided  among  his  children,  and  that 
a  certain  daughter's  share  be  held  1^  trust  for 
life,  such  daughter  was  entitled  on  the  widow's 
death  to  her  share  of  the  $10,000  free  from  the 
trust;  the  provision  that  the  daughter's  share 
should  be  held  in  trust  applying  only  to  her 
share  of  the  residuary  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Wg.  H  1603-1606;  Dec.  Dig.  J  683.*] 

Appeal  from  Orphans'  Oontt,  Fhlladdpbla 
Cotmty. 

In  the  matter  of  tbe  estate  of  Mien  P. 
livezey,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  tlie  Common- 
wealth Title  Insurance  &  Trust  Company, 
BDbstitnted  tmstee  for  Bmma  Bckert  under 
Oie  will  of  BUera  P.  Llreeey,  deceased,  ap- 
peals.   AfBrmed. 

Argned  before  BROWN,  O.  J.,  and  MBS- 
THESAT,  POTTEB,  BLKIN,  and  MOSCH- 
ZISKEB,  JJ., 

Theodore  F.  JenldnB,  of  Philadelphia,  for 
appellant. 

PERCTTBIAM.  The  testator  made  the  fol- 
lowing provisions  for  his  wife.  In  addition 
to  a  bequest  of  ^,500 : 

"I  also  give  and  bequeath  to  my  said  wife 
the  interest  at  stz  per  cent  on  the  sum  of  ten 
thonsajid  dirflan  to  be  paid  to  her  half  yearly 
by  the  trustees  hereinaiter  named  during  the 
term  of  her  natural  life,  the  first  payment  of  in- 
terest to  be  made  in  nx  months  after  my  de- 
cease. Upon  tlie  death  of  my  said  wife  the  said 
sum  of  ten  thousand  dollars  to  be  equally  divid- 
ed among  my  children,  the  issue  of  a  deceased 
child  receiving  their  parent's  share." 

He  then  divided  his  residuary  estate  equal- 
ly among  his  children,  directing  that  the 
share  of  his  daughter  Emma  Bclcert  be  held 
in  trust  for  her.  The  widow  is  dead,  and  the 
fund  for  distribution  before  the  court  below 
was-  the  above-mentioned  sum  of  $10,000. 
The  appellant,  substituted  trustee  for  the 
daughter  Emma,  asked  that  one-sixth  of  the 
same  be  awarded  to  it,  to  be  held  In  trust 
for  her  as  a  part  of  her  share  of  her  father's 
estate.  The  court  below  awarded  one-sixth 
to  her  directly,  on  the  ground  that  the  tes- 
tator had  given  her  and  his  other  children 
an  absolute  estate  In  remainder  In  the  said 
fund,  payable  on  the  death  of  his  widow. 
In  this  construction  of  the  wUl  we  concur. 
The  share  of  the  daughter  which  the  father 
directed  should  be  held  in  trust  for  her  was 
her  share  in  the  residuary  estate.  The  will 
Is  not   to  be  read  otherwise.     In  Small  v. 


f  Small,  242  Pa.  238,  88  Atl.  1014,  relied  upon 
by  learned  counsel  for  appellant,  the  testa- 
tor, after  providing  for  his  daughter,  direct- 
ed in  a  codicil  to  his  will  that  the  principal 
of  her  share  in  his  estate  should  be  held  In 
trust  for  her,  and  this,  of  course.  Included  all 
that  she  took  under  the  will.  In  the  case 
now  before  us  the  testator  was  speaking  only 
of  his  residuary  estate  when  he  directed  that 
the  daughter's  share  should  be  held  in  trust 
Decree  affirmed,  at  appellant's  costs. 


ROACH  V.  IRVIN. 


(MB  Fa.  162) 


(Supreme  Court  of  Pennsylvania.    AprO  27, 
1914.) 

1.  SPKCino  Pebfobuanoe  (g  13*)  —  Iufossi- 

BILITT  OF  PerFOBMANCK. 

Specific  performance  of  a  contract  to  ex- 
change real  estate  will  not  be  decreed  where 
the  conveyance  by  defendant  would  be  impos- 
sible, where  prior  to  the  filing;  of  the  bill  the 
land  had  been  sold  at  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  it  80-82;  De&  Dig.  I 
13.*] 

2.  Spaoino  Pebfokhakcb  ({  128*)— Iicpossi- 
BiLrrT  or  Pxbfobuance— DAitAasa 

Where  a  contract  to  exchange  land  oould 
not  be  specifically  perfonned,  and  the  hand 
money  paid  plaintiff  was  more  than  sufficient 
to  cover  all  damages  suffered,  be  was  not  en- 
titled to  a  decree  for  money  damages. 

[EA.  Note.— For  other  cases,  see  Spedflc  Per> 
formance.  Cent  Dig.  |i  412-119 ;    Dec  Dig.  | 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Bill  by  George  B.  Roach  against  Harold  O. 
Irvln  for  specific  performance.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Ralston,  J.,  filed  the  following  opinion  In 
the  common  pleas: 

By  a  formal  agreement  in  writing  dated  Octo- 
l>er  7,  1912,  Van  Cleave  agreed  to  convey  the 
property  at  the  northwest  corner  of  Thirty-Fifth 
and  Spring  Garden  streets  to  Bailey,  and  Bail- 
ey agreed  to  convey  No.  3307  Race  street  to  Van 
Cleave,  both  properties  to  be  subject  to  mort- 
gages then  existing.  Van  Cleave  subsequently 
conveyed  the  property  at  Thirty-Fifth  and 
Spring  Garden  streets  to  the  plaintiff  subject  to 
the  agreement  of  sale.  Bailey  was  acting  in  the 
transaction  for  the  defendant 

In  order  to  facilitate  the  excliange  a  morteage 
of  SlOiOOiO  was  placed  upon  the  property  at  Thir- 
ty-FMfth  and  Spring  Garden  streets.  The  money 
advanced  on  this  mortgage  was  used  to  pay 
taxes,  water  rent,  and  principal  and  interest  of 
the  old  mortgage,  and  the  balance  was  paid  to 
the  plaintiff.  The  expenses  incidental  to  the  ne- 
gotiation and  placing  of  the  mortgage  amounted 
to  $378.26. 

[1,2]  On  July  7.  1913,  No.  8307  Race  street 
was  sold  by  the  sheriff  under  a  mortgage,  and 
deed  was  made  to  the  purchaser  on  August  ll, 
1913,  recorded  on  August  18,  1913.  The  pres- 
ent bill  was  filed  on  July  26,  1913.  The  court 
cannot  decree  specific  performance,  as  it  would 
be  impossible  for  the  defendant  to  convey  to 
the  plaintiff  the  premises  No.  3307  Race  street 
The  plaintiff,  however,  is  entitled  to  recover  the 
damages  that  he  has  suffered  by  the  defendant's 
failure  to  perform  his  contract     The  measure 
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of  bis  damages  i»  the  expense  which  he  has  In- 
curred. So  far  as  appears,  the  only  expense 
is  that  incidental  to  the  placing  of  the  $10,000 
mortgage  on  Thirty-Fifth  and  Spring  Garden 
streets,  amounting  to  ^78.25.  This  he  would 
be  entitled  to  recover  from  the  defendant;  but 
it  appears  farther  that  at  the  time  the  con- 
tract was  signed  the  defendant  paid  $1,000  down 
money  to  Van  Cleave.  The  plaintiff  purchased 
from  Van  Cleave  subject  to  the  contract  of  sale, 
and  consequently  must  give  credit  to  the  defend- 
ant for  the  -money  paid  by  him  to  Van  Cleave. 
It  therefore  appears  that  the  plaintiff  has  al- 
ready received  from  the  defendant  more  than 
the  amount  of  the  expense  to  which  he  has 
been  put  in  carrying  out  the  contract  There 
is  therefore  nothing  further  due  him. 

The  court  dismissed  the  bill.  Plaintiff  ai>- 
pealed. 

Argued  before  FEliL,  O.  J.,  and  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  MOsiCHZIS- 
KER,  JJ. 

Paul  ReiUy,  of  Philadelphia,  for  appellant 
Robert  Mair,  of  Philadelphia,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
U  affirmed  on  the  opinion  of  Judge  Ralston. 


(245  Pa.  132) 

EPSTEIN  T.  INSURANCE  CO.  OP  NORTH 
AMERICA. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

Continuance    ({    12*)— Gbounds— ABtrsE   of 

Discretion. 

Where  counsel  had  mutually  agreed  that 
a  case  should  go  over  tor  a  day  m  view  of  the 
fact  that  it  was  not  likely  to  be  reached  and 
defendant  had  not  sent  for  a  number  of  impor- 
tant witnesses  who  had  agreed  to  be  present  on 
summons  by  telegraph,  and  counsel  for  defend- 
ant was  uniBt  to  take  part  in  the  trial,  it  was 
an  abuse  of  discretion  to  refuse  to  postpone 
the  trial  for  one  day. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  H  40,  42,  49,  50,  62;  Dec  Dig.  § 
12.*] 

Moschzisker,   J.,    dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Samuel  Epstein,  trading  as  the 
Progressive  Neckwear  Company,  and  Epstein 
Bros.,  against  the  Insurance  Company  of 
North  America.  Verdict  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER, JJ. 

Frank  B.  Shattuck,  of  Philadelphia,  for 
appellant  Alfred  Aarons  and  Henry  N. 
Wessel,  both  of  Philadelphia,  for  appellee. 

MESTREZAT,  J.  The  plaintiff's  property 
in  the  city  of  PhUadelphia  was  Insured  In  70 
companies,  under  76  policies,  aggregating 
fl33,000.  The  property  was  destroyed  by  fire 
on  October  9,  1912.  Payment  was  resisted 
on  all  the  policies  on  the  ground  that  the 
claims  were  excessive  and  fraudulent,  and 
suits  were  brought  by  the  insured  on  the 


policies.  The  present  action  being  oi  the 
list  for  trial  in  common  pleas  No.  2,  of  /''hil- 
adelphla  county  was  called  for  trial  on  the 
morning  of  December  3,  1913.  The  defend- 
ant's counsel  moved  for  a  postponement  of 
the  trial  until  the  following  morning,  assign- 
ing therefor  orally  the  following  reasons: 
(1)  That  two  days  prior  thereto  the  counsel 
for  the  parties  met,  and  it  was  mutually 
agreed  that  the  position  of  the  case  ou  the 
list  was  such  that  there  was  but  little  chance 
of  the  same  being  reached  on  the  first  day 
it  was  called,  and  that  counsel  should  meet 
on  the  morning  of  the  day  it  was  to  be  called, 
more  with  a  view  to  making  arrangements 
for  the  trial  on  the  follovdng  day  than  on 
the  day  it  was  called  and  in  consequence 
thereof  the  defendant  did  not  subpoena  its 
important  witnesses  to  be  present  on  the  day 
the  case  was  called  for  trial;  (2)  that  a 
number  of  important  witnesses  of  the  defend- 
ant did  not  reside  in  or  are  not  in  the  Juris- 
diction of  the  court,  but  have  agreed  to  be 
present  on  the  following  day  if  summoned  by 
telephone  or  telegraph,  that  the  witnesses 
had  possession  of  books,  papers,  and  other 
documents  which  were  of  prime  and  essential 
importance  to  the  defense  in  the  case,  and 
which  could  not  l>e  obtained  by  the  defend- 
ant on  the  day  the  case  was  called  for  trial; 
(3)  that  counsel  of  record  for  the  defendant 
was  physically  unfit  to  take  part  in  the  trial 
of  the  case.  The  court  refused  the  applica- 
tion for  a  postponement  of  the  trial,  and 
thereupon  counsel  for  defendant  requested 
that  his  reasons  in  support  of  his  motion 
might  be  put  upon  the  record  of  the  proceed- 
ings which  was  also  denied  by  the  court. 
The  court  stated  that  counsel  might  reduce 
his  reasons  to  writing,  and  subsequently  pre- 
sent them  to  the  court  for  consideration,  but 
refused  to  i)ermit  counsel  to  dictate  the  rea- 
sons to  the  official  stenographer.  A  Jury  was 
drawn  and  sworn  to  try  the  case.  The  coun- 
sel for  the  defendant  left  the  courtroom  for 
the  purpose  of  reducing  his  reasons  to  writ- 
ing, which  he  did,  and,  having  had  a  type- 
written copy  duly  verified  by  an  affidavit 
returned  to  the  courtroom  which  he  found 
closed,  the  court  having  adjourned.  The  case 
was  tried  in  the  absence  of  counsel  and  a 
verict  rendered  for  the  plaintiff  on  v^hlch 
Judgment  was  subsequently  entered.  The  de- 
fendant company  moved  for  a  new  trial  and 
its  counsel  filed  an  affidavit  setting  forth  the 
facts  relative  to  the  application  and  the  de- 
nial of  the  motion  for  postponement  of  the 
trial.  The  plaintiff  filed  an  affidavit  denying 
some  of  the  allegations  in  the  affidavit  of 
the  defendant's  counsel,  but  we  do  not  re- 
gard these  denials  as  affecting  any  of  the 
material  facts,  the  subject  of  the  defendant's 
complaint  here. 

We  are  of  opinion  that  under  the  circum- 
stances the  motion  of  the  defendant's  coun- 
sel to  postpone  the  trial  of  the  cause  should 


»SoT  other  caacs  s«e  same  U}Dic  ana  aecUoji  NVMB.ES  ta.Dac.  pix.  *  Anupig.  Keir-No.  Seriw  *  E«p'r  Indtxas 


Digitized  by 


Google 


p«.) 


MOTT  T.  PENNSYLVANIA  B.  CO. 


245 


not  have  been  refused.  We  must  assume, 
in  the  absence  ot  the  denial  ot  record  by  the 
plaintiff's  coxmsel,  that  the  counsel  of  the 
parties  did  not,  for  the  reasons  stated,  an- 
ticipate that  the  cause  would  be  reached  for 
trial  on  the  day  the  list  was  first  called, 
and  that  they  expected  that  it  would  go  over 
until  the  next  day.  Of  course,  this  of  itself 
would  not  be  a  sufficient  reason  for  the  post- 
ponement of  the  trial  because  it  is  the  duty 
of  counsel  to  be  ready  when  his  case  Is 
called,  but  In  view  of  the  condition  of  the 
trial  Ust  and  the  understanding  of  counsel 
it  was  a  matter  for  the  learned  court  to  take 
into  consideration  with  the  other  reasons 
assigned  for  the  postponement  in  passing  upon 
the  defendant's  application.  A  number  of 
the  Important  witnesses  for  the  defendant 
who  had  possession  of  books  and  documents 
essential  to  the  defense  resided  out  of  the 
jurisdiction  of  the  court,  but  were  ready  and 
willing  to  appear  when  summoned  by  tele- 
phone or  telegraph.  By  reason  of  the  un- 
certainty of  the  case  being  reached  on  the  3d 
of  December  these  witnesses  had  not  been 
notlfled  to  appear  until  the  following  day, 
when  it  was  thought,  apparently  by  the 
counsel  of  both  parties,  that  the  case  would 
be  tried.  These  witnesses  had  agreed  to  be 
present  on  the  4th  of  December.  In  addition 
to  these  reasons,  and  one  we  think  which 
should  hare  appealed  to  the  court,  was  the 
fact  that  the  defendant's  counsel  of  record 
was  physically  unable  to  take  part  In  the 
trial  of  the  cause.  This  Is  not  denied  so 
fiir  as  the  record  discloses.  The  postpone- 
ment of  the  trial  for  one  day  would  not, 
80  tax  as  appears,  have  been  injurious  to  the 
Interests  of  the  plalntifl.  The  case  would 
then  have  been  tried,  possibly  not  by  the 
counsel  of  record  for  the  defendant,  but  by 
other  counsel  who  could  have  protected  his 
dlenfs  Interests.  The  case  was  tried  while 
the  defendant's  counsel  was  absent  reducing 
to  writing  the  reasons  in  support  of  his  mo- 
tion for  the  postponement  of  the  trial.  His 
absence  was  due  to  the  refusal  of  the  court 
to  permit  the  official  stenographer  to  take 
the  counsel's  reasons  In  support  of  his  motion 
for  a  postponement  The  judgment  against 
the  defendant  was  in  effect  a  judgment  by 
default.  It  was  most  important,  not  only 
to  the  defendant  in  the  present  action,  but 
to  the  numerous  other  Insurance  companies 
against  which  the  plaintiff  had  claims  arising 
out  of  the  same  fire  that  the  cause  be  tried 
on  its  merits,  and  that  the  defendant  have 
an  opiwrtunity  to  be  heard  on  its  averment 
that  the  plalntifl's  claim  was  false  and 
fraudulent.  We  think  the  circumstances  of 
the  case,  brought  to  the  court's  attention 
orally  by  the  defendant's  counsel,  required 
it  to  grant  the  motion  and  postpone  the  trial 
of  the  cause. 

The   judgment  Is  reversed   and   a   venire 
facias  de  novo  is  awarded. 


MOSCHZISKER,  J.  (dissenting).  While, 
on  the  day  the  case  was  reached  In  its  regu- 
lar turn,  one  attorney  for  the  defendant  was 
"physically  unable  to  take  part  In  the  trial," 
yet  It  appears  he  had  a  colleague  who  was 
well  and  able  to  try;  it  further  appears  that 
counsel  for  plaintiff  did  not  agree  to  a  con- 
tinuance. Under  the  circumstances,  I  cannot 
concur  in  the  conclusion  that  there  was  an 
abuse  of  discretion;  therefore  I  note  my 
dissent 

(246  Pa.  166) 
MOTT  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  ot  Feitesylvania.    April  27, 
1914.) 

Cabriebs  (i  347*)— Injury  to  Passengebs— 
Neglioence  —  Evidence  —  Question  fob 
Jury. 

In  an  action  for  Injury  to  a  servant  by  a 
fall  from  a  train,  where  the  only  ground  of 
negligence  alleged  was  failure  of  the  conductor 
to  stop  the  train  after  notice  that  the  passen- 
ger was  missine,  and  where  the  train  eould  not 
be  stopped  with  safety  to  the  passengers,  and 
it  was  within  a  minute  or  two  of  the  next  sta- 
tion, where  an  investigation  was  started,  there 
was  nothing  to  submit  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (§  1346. 1360-1386, 1388-1897, 1402; 
Deo.  Dig.  i  347.*] 

Appeal  from  Court  of  (Common  Pleas,  Phila- 
delphia County. 

Action  by  Anna  Mott  against  the  Pennsyl- 
vania Railroad  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

Carr,  J.,  in  the  court  below,  filed  the 
following  opinion  sur  plaintiff's  motion  to 
take  off  nonsuit 

The  plaintiff  is  the  widow  of  Emil  Mott,  de- 
ceased, who  upon  Sunday  evening,  August  6, 
1911,  was  a  passenger  in  a  train  of  the  de- 
fendant company,  and  who  came  to  his  death 
under  distressing  circumstances,  between  the 
North  Philadelpaia  Station  and  Twentieth 
street  in  this  city.  Upon  the  morning  of  that 
day  he  was  one  of  a  party  which  had  journeyed 
in  an  automobile  to  the  Delaware  Water  Gap, 
and  he  fell  ill  after  his  ari-ival  and  vomited, 
the  effect  of  traveling  upon  rough  roads.  He 
thereupon  decided  to  return  home  by  rail,  and 
boarded  a  train  at  Stroudsburg  at  6:20  p.  m. 
It  was  made  up  of  eight  or  nine  coaches,  some 
of  which  had  enclosed  platforms  and  others 
without.  Mott  sat  toward  the  front  on  the 
left  side  of  the  smoking  car,  which  was  next 
but  one  to  the  engine.  McC^arthy,  a  witness 
called  for  the  plainUff,  but  to  whom  the  deceas- 
ed was  a  stranger,  noticed  that  between 
Stroudsburg  and  the  North  Philadelphia  Sta- 
tion, Mott  had  made  use  of  the  water-closet 
several  times,  and  from  the  sounds  heard  it 
appears  that  the  disturbed  condition  of  his 
stomach  had  not  abated.  The  train  arrived  at 
the  North  Philadelphia  Station  at  8:56,  being 
a  few  minutes  late  on  its  schedule  time,  and 
just  as  it  pulled  out,  McCarthy  saw  the  de- 
ceased leave  his  seat  and  step  upon  the  plat- 
form, which  was  not  inclosed.  McCarthy  saw 
Mott  standing  upon  the  platform  holding  the 
handrails  and  facing  north.  McCarthy  left  his 
seat  and  went  toward  the-  door,  and  did  not  sea 
Mott,  ^and,  becoming  alarmed  for  his  safety,, 
sought  the  conductor,  and  after  passing  through 
several  coaches,  found  him.  in  the  next  to  the; 
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last  car,  talcing  ticket!.  McCarthy  testified  that 
he  "told  him  that  that  fellow  np  in  front  was 
cone.  He  wanted  to  know  who.  I  said  the 
fellow  that  sat  opposite  me."  By  this  time 
the  train  was  at  a  signal  tower  known  aa 
N.  6.,  which  ia  on  the  hill  over  the  tunnel  on 
the  east  drive  of  Fairmount  Park  at  the  east 
end  of  the  bridge  crossing  the  Schuylkill  river. 
In  order  to  inform  himself  as  to  what  had  hap- 
pened, the  conductor  immediately  returned  to 
the  smoking  car,  and  searched  for  baggage  or 
other  belonging!  of  the  deceased,  and  inquired 
of  other  passengers  whether  they  had  seen  him. 
He  did  not  succeed,  however,  in  learning  what 
had  become  of  Mott,  and  whether  he  had  step- 
ped from  the  train  as  it  was  leaving  the  North 
Philadelphia  Station  or  had  fallen  oS.  By  this 
time  the  train  was  at  Signal  Tower  No.  3, 
which  ia  near  the  Zoological  Garden  or  the  tun- 
nel on  the  west  side  of  the  Schuylkill  river,  ap- 
Sroadiing  the  main  line  tracks,  and  the  con- 
uctor  said  to  McCarthy,  "There  is  nothme  I 
can  do  now,  and  I  will  report  it  at  the  West 
Philadelphia  Station."  Within  a  few  seconds 
this  station  was  reached,  and  the  conductor 
immediately  informed  an  usher  that  there  was 
a  report  that  a  passenger  had  fallen  off  at  the 
North  Philadelphia  Station.  This  was  at  0:06 
p.  m.,  add  at  9:10  the  train  reached  Broad 
Street  Station,  and  the  conductor  notified  the 
station  master  to  the  sabie  effect  within  two  or 
three  minutes  after  arrival. 

About  9 :45  p.  m.  several  boys  were  at  Twen- 
ty-Second street  and  Sedgely  avenue  on  a  vacant 
lot  on  the  north  side  of  the  railroad  tracks  near 
Flte  &  Arbelo'a  lumber  yard,  which  is.  on  the 
south  Bide  of  the  tracks.  The  boys  were  about 
a  quarter  of  a  square  from  the  tracks,  and 
wbue  they  were  playing  on  or  about  a  log  on 
the  lot,  they  heard  cries  or  moans  coming  from 
the  east,  from  the  direction  of  Fite  &  Arbelo 
Company's  yard.  They  walked  toward  the 
tracks  and  saw  a  man  about  half  a  square  from 
the  sawmill  walking  on  the  tracks  from  the 
west,  and,  becoming  frightened,  they  returned 
to  the  lot.  Opposite  Flte  &  Arbelo's  lumber 
yard,  are  four  tracks,  the  southernmost  being 
known  as  No.  1  and  the  northernmost  No.  4, 
and  two  are  for  passenger  travel  and  two  for 
freight.  A  freight  train  passed  eastward  on 
track  No.  2,  and  the  boys  returned  to  the  track 
towards  the  place  from  which  the  cries  or 
moans  came,  and  by  the  lieht  from  the  windows 
of  a  passenger  train  also  passing  east,  they 
saw  Mott's  dismembered  body.  It  was  on  the 
second  rail  as  the  tracks  are  approached  from 
the  south.  The  boys  then  sought  a  policeman, 
and  found  two  at  Margie  street  and  Sedgely 
avenue,  one  of  whom  fixed  the  time  at  9:85. 
One  went  with  the  boys  to  where  the  body 
lay,  while  the  other  called  the  patrol,  which 
shortly  arrived.  The  officer  in  charge  of  it 
states  that  he  received  the  patrol  call  at  10:80. 
Before  the  patrol  wagon  arrived,  a  track  walk- 
er of  the  defendant  company  appeared,  and 
assisted  in  the  removal  of  the  body.  It  was 
shown  that  at  this  point  between  9  p.  m.  and 
10:50  p.  m.,  on  the  night  of  the  accident,  16 
trains  passed  on  all  four  tracks.  From  the 
signal  tower  known  as  G.  D.  at  tiie  North 
Philadelphia  Station,  to  the  place  opposite  Fite 
&  Arbelo's  lumber  yard,  where  Slott's  body 
was  found,  the  distance  is  3,000  feet,  and  one 
mile  and  2,280  feet  east  of  N.  B.  From  the 
signal  tower  G.  D.  to  the  signal  tower  at  the 
east  end  of  the  bridge  known  as  N.  B.,  the  dis- 
tance is  two  miles. 

The  record  shows  that  this  section  of  the  de- 
fendant's road  is  protected  by  the  automatic 
block  signal  system,  and  that  the  presence  of 
the  train  automatically  sets  an  absolute  stop 
lignal  for  the  block  in'  back  of  the  train  and  a 
caution  signal  for  the  second  block  back  of  the 
train.  At  the  point  where  Mott  was  last  seen 
by  McCarthy  as  the  train  was  about  pulling  out 


from  the  North  Philadelphia  Station,  a  siding 
is  the  northemmoat  tracK,  and  the  track  u^a 
which  the  train  was  proceeding  toward  PUla- 
delphia  is  the  next  track  to  the  south. 

The  contention  of  the  plaintiff  is  that  the 
defendant  is  liable  for  Mott's  death,  if  after 
knowledge  or  reason  to  believe  that  he  was  in 
a  place  of  peril  on  their  tracks,  they  failed  to 
exercise  reasonable  care  to  save  him  from  death 
or  further  injury.  It  does  not  appear  however, 
that  it  was  the  duty  of  the  conductor  tinder  the . 
circumstances  of  the  case,  to  stop  the  train. 
Nor  does  it  appear  that  Mott's  rescue  could  have 
been  made  without  peril  to  the  other  passen- 
gers. It  is  not  shown  that  other  trains  could 
have  been  prevented  from  passing  until  Mott 
was  safely  off  the  tracks.  The  conductor  did 
not  have  notice  that  Mott  had  fallen  from  the 
moving  train  in  a  dangerous  place.  Moreover, 
it  is  plain  that  the  decedent  was  guilty  of  con- 
tributory negligence,  for  it  is  negligence  to 
stand  on  the  platform  steps  of  a  moving  train, 
and  it  was  not  shown  that  the  water-closet  op- 
posite Mott's  seat  was  locked.  No  evidence  of 
negligence  on  the  part  of  the  defendant  was 
shown.  It  is  a  question  of  careful  railroad 
management,  and  it  was  not  shown  that  the 
movement  of  the  trains  between  West  Philadel- 

Ehia  and  North  Philadelphia  Stations  oonld 
ave  been  suspended  from  the  time  the  re- 
ported disappearance  of  Mott  was  announced  to 
the  conductor.  No  evidence  was  produced  by 
the  plaintiff  to  show  that  it  was  Improper  rail- 
road management  not  to  have  suspended  th* 
passage  of  all  trains  in  that  section.  Nor  is  a 
connection  proved  of  the  defendant's  negligence 
with  Mott's  death.  It  was  not  shown  that 
Mott  could  have  been  found  in  time  to  save  his 
life,  and  the  plaintiffs  contention  of  alleged 
negligence  cannot  be  sustained  without  the  use 
of  many  inferences. 

Argned  before  FELL.,  C.  J.,  and  MESTBE- 
ZAT,  POTTEB,  ELKIN,  and  MOSCHZIS- 
KBB,  "33. 

Thomas  F.  Gain  and  Alfred  L.  Cameron, 
both  of  Philadelphia,  for  appelant.  John 
Hampton  Barnes,  of  Philadelpbla,  tor  appel- 
lee. 


PEB  CUBIAM.  A  clear  and  concise  state- 
ment of  tbe  facts  developed  at  the  trial  ap- 
pears in  the  opinion  of  the  learned  Judge  of 
the  common  pleas  dismissing  the  motion  to 
take  ofT  the  nonsuit.  The  only  ground  on 
which  the  defendant  could  be  held  Uable  was 
that  the  conductor  was  negligent  In  not  stop- 
ping the  train  after  he  bad  Investigated  the 
report  that  a  passenger  who  had  gone  on  the 
platform  atter  the  train  bad  started  from  the 
station,  was  missing.  His  investigation  which 
was  made  promptly  and  intelligently  disclosed 
nothing  as  to  the  actual  occurrence.  When 
It  was  completed  the  train  was  at  a  place 
where  It  could  not  be  stopped  with  due  re- 
gard to  the  safety  of  the  passengers,  and  it 
was  within  a  minute  or  two  of  the  next  sta- 
tion at  which  he  gave  notice  that  would  start 
an  Investigation.  In  the  absence  of  evidence 
that  the  defendant  In  any  way  caused  the 
fall  of  the  deceased  from  the  train  or  omitted 
to  do  anything  which  It  could  reasonably  be 
required  to  do  under  the  circumstances,  there 
was  nothing  to  submit  to  the  Jury. 

The  Judgment  is  afOrmed. 
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OETTBA  T.  OITT  OF  PHILADELPHIA. 

(Snpreme   Conrt  of  Pennsylvania.     April  20, 
1014.) 

1.  MUiaCIPAI.      CORPOBATIONB        (I       390*)  — 
GhANQB    OV    GSAOK— RiqHT    to    DAMAOKa-< 

Waivkb. 

Under  Act  May  26,  1891  (P.  L.  117),  pro- 
Tidinx  that  the  damages  assessed  for  the  open- 
ios  M  any  street  aball  include  all  damajres  due 
to  the  grade  at  which  the  street  is  to  be  opened, 
and  that  the  plan  attached  to  the  viewers'  re- 
port shall  show  the  existing  grade,  where  a 
public  street  was  opened  by  ordinance  in  1894, 
and  proceedings  were  duly  instituted  for  the  as- 
■essment  of  damages  and  a  road  inry  was  ap- 
pointed, which,  after  hearing  evidence,  filed  its 
report  during  the  same  year,  and  where  the  own- 
er of  a  lot  abutting  on  Uie  street,  though  having 
notice  of  tiie  proceedings,  failed  to  present  any 
claim  for  compensation  for  damages  snstained, 
abe  was  not  entitled  to  have  damages  assessed 
and  compensation  allowed  her  for  a  lowering  of 
her  sidewalk  necessitated  by  an  ordinance 
adopted  in  1011. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dis>  U  OSS-Ml;  Dec.  Dig. 
1309.*] 

2.  MUKICIP.ai.      COBFOKATIONS       ({      402*)  — 

Chanob  of  Obadb— ABaBBSMXHT  or  Dah- 

AGK8. 

Act  May  26,  1801  (P.  L.  117),  pwvldfaig 
that  the  damages  assessed  for  the  opening  of 
any  street  shall  include  all  damages  due  to  the 
grade  at  which  the  street  is  to  be  opened,  and 
that  the  plan  attached  to  the  viewers'  report 
shaU  show  the  existing  grade,  contemplates  that 
all  damages  to  abutting  land  consequent  upon 
the  improvement  of  a  street  shall  be  assessed  In 
a  single  proceeding.. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  960-481;  Dec.  Dig. 
|4(».*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Connty. 

Petition  by  Mary  B.  Dettra  against  the 
City  of  Philadelphia  for  the  appointment  of 
viewers.  From  a  Judgment  quashing  the  pe- 
tition, plalntUf  appeals.    Dismissed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
BOiKIN,  STEWART,  and  MOSCHZIS- 
KER,  jrj. 

Henry  B.  Hodge,  of  Philadelphia,  for  ap- 
pellant Glenn  C.  Mead  and  Edwin  O.  Lew- 
Is,  Asst  City  Sols.,  and  Michael  3.  Ryan, 
City  SoL,  all  of  Philadelphia,  for  appellee. 

STEWART,  J.  [11  Willow  GroTe  avenue, 
a  public  street  in  the  city  of  Philadelphia 
upon  which  appellant's  lot  abuts,  was  opened 
by  ordinance  under  date  of  6th  April,  1894. 
Under  this  opening  ordinance  proceedings 
were  instituted  In  the  court  of  quarter  ses- 
sions In  1804  for  the  assessment  of  damages, 
and  a  road  Jury  was  appointed,  which,  after 
hearing  evidence,  filed  its  report  November 
15,  1804.  By  ordinance  adopted  28th  July, 
IMl,  the  setting  of  curb  and  the  paving  of 
sidewalks  on  that  section  of  Willow  Grove 
arenne  which  Included  the  frontage  of  ap- 
pellant's lot  was  directed.  Agreeably  to  this 
later  ordinance  appellant  proceeded  to  curb 
and  pave.    The  natural  surface  of  her  side- 


walk was  several  feet  above  the  established 
grade  of  the  street,  and  she  was  therefore 
obliged  to  grade  it  off  so  as  to  make  the 
grade  conform.  On  27th  March,  1013,  she 
presented  her  petition  asking  that  viewers  be 
appointed  to  assess  the  damages  she  had  sus- 
tained in  consequence  of  having  been  requir- 
ed to  lower  her  sidewalk  in  order  to  curb  and 
pave.  Viewers  were  accordingly  appointed; 
but  subsequently,  on  motion  of  the  city,  the 
order  appointing  them  was  revoked,  and  the 
original  petition  was  quashed,  for  the  reason 
that.  If  petitioner  had  sustained  any  damages, 
her  claim  for  compensation  should  have  been 
presented  In  the  proceedings  before  the  road 
Jury  in  1894,  of  which  she  admittedly  had 
notice.  The  act  of  May  26,  1801  (P.  L.  117), 
provides: 

"That  in  all  cases  of  assessment  of  damage 
for  the  opening  or  widening  of  any  street  or 
highway  ♦  •  •  the  award  of  damages,  if 
any,  shall  include  all  damages  due  to  the  grade 
at  which  said  street  or  highway  is  to  be  opened 
or  widened,  and  the  plan  attached  to  the  re- 
port of  the  viewers  awarding  the  damages  sbidl 
have  therein  a  profile  plan  showing  the  existing 
grade." 

The  contention  of  appellant  Is  that  this 
act  applies  only  In  cases  where  land  has  been 
actually  taken  and  appropriated,  and  that 
Inasmuch  as  the  claim  she  here  presents  Is 
not  for  land  appropriated,  but  simply  for 
expense  she  was  put  to  in  order  to  bring  her 
pavement  to  conformity  with  the  established 
grade  of  the  street,  she  could  have  had  no 
standing  to  assert  her  right  before  the  Jury 
appointed  In  1804,  and  that  no  injury  was 
sustained  by  her  until  required  by  ordinance 
of  1011  to  pave  and  curb.  As  to  the  latter 
contention,  it  is  only  necessary  to  say  that 
whatever  damages  or  loss  resulted  to  appel- 
lant was  in  consequence  of  tlie  ordinance  of 
6th  April,  1804.  That  ordinance  opening 
Willow  Grove  avenue  at  a  fixed  grade  made  a 
lowering  of  the  grade  of  appellant's  sidewalk 
at  some  time  Inevitable,  and  the  damage  and 
loss  that  would  result  to  the  property  owner 
in  consequence  was  a  matter  of  easy  compu- 
tation as  well  before  as  after  the  change  was 
actually  made.  The  first  contention  finds  Its 
answer  in  several  of  our  recent  cases.  In 
Deer  v.  Sheraden  Borough,  220  Pa.  307, 69  Atl. 
814,  speaking  of  the  act  of  1801,  we  said: 

"It  provides  comprehensively  for  proceedings 
intended  to  be  instituted  by  municipalities  in 
all  cases  of  laying  out,  opening,  widening,  and 
extending  streets,  alleys,  and  lanes,  and  for  the 
building  of  bridges,  piers,  abutments,  sewers, 
and  other  works,  and  for  ascertaining  in  one 
proceeding  all  the  damages  suffered  by  all  abut- 
ting owners  affected  thereby." 

[2]  Following  this,  in  Ogontz  Avenue,  226 
Pa.  126,  73  Ati.  1006,  we  said: 

"As  to  abutting  owners,  the  act  of  1891  clear- 
ly contemplates  that  all  damages  shall  be  as- 
sessed in  a  single  proceeding,  and  shall  accrue 
to  those  persons  entitled  thereto  at  the  time 
of  the  assessment" 

The  case  last  dted  dlstingnlsheB  between 
the  rights  of  abutting  owners  and  the  rights 
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of  owners  of  property  adjoining  property  that 
is  abutting,  but  this  distinction  in  no  wise 
affects  the  present  case.  This  is  the  case  of 
an  abutting  owner,  and,  in  the  opinion  of  the 
court  in  the  case  last  dted,  it  is  distinctly 
declared  that,  as  to  abutting  owners: 

"There  is  an  actual  takinfr  within  the  mean- 
ing of  the  law  when  the  street  is  ordered  to  be 
opened  and  proper  notice  has  been'  served  up- 
on the  property  owners  affected  thereby." 

When  In  1894  the  city  by  ordinance  opened 
WlUow  Grove  avenue,  it  appropriated  the  en- 
tire street  including  sidewalks  (McDevitt  v. 
Gas  Company,  160  Pa.  367,  28  Atl.  948),  and  it 
was  then  the  Injury  was  done  of  which  ap- 
pellant complains.  It  follows  that  her  only 
remedy  was  under  the  act  of  1891. 

The  appeal  la  dismissed  at  the  cost  of 
appellant 

045  Pa.  S6) 

GRBEN  et  aL  y.  BAIiTIMORB  ft  O.  B.  CO. 

(Supreme  Court  of  Pennsylvania.    April  6, 

1914.) 

1-  Railroads  ({  102*)— Pbivatb  Cbossiho&— 

Vested  Rights. 

A  property  "owner's  right  to  a  private 
crossing  over  a  railroad  track,  where  the  right 
of  way  has  been  acquired  by  condemnation,  is 
a  vested  right  as  sacred  as  any  other  property 
right 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ii  306-314,  760;   Dec  Dig.  |  102.*] 

2.  Railboads  (I  102*)— Rebtoratiow  o»  Pbi- 

VATB    CbOSSIKOB— MaNDATOBT    INJUNCTION. 

A  court  of  equity  has  jurisdiction  by  man- 
datory injunction  to  compel  a  railroad  company 
to  restore  a  private  crossing  which  it  has 
wrongfully  demolished:  the  remedy  prescribed 
by  Act  Feb.  19,  1849  (P.  L.  84)  I  12,  providing 
for  the  recovery  of  damages  tor  failure  to 
maintain  such  crossing,  not  being  exclusive, 
and  being  inadequate  in  such  case. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §i  306-314,  769;   Dea  Dig.  {  102.*] 

Appeal  from  Superior  Court 

Bill  for  mandatory  Injunction  by  Robert  M. 
Green  and  another  against  the  Baltimore  & 
Ohio  Railroad  Company.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Affirmed. 

The  facts  appear  in  the  opinion  of  the  Su- 
preme Court,  and  in  the  opinion  of  the  Supe- 
rior Court  by  Orlady,  J.,  in  Green  v.  Balti- 
more &  Ohio  Railroad  Co.,  62  Pa.  Super.  Ct 
624. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

W.  B.  Linn,  O.  H.  Stein,  and  H.  B.  Gill,  aU 
of  Philadelphia,  for  appellant  J.  B.  Han- 
tmm,  of  Chester,  for  appellees. 

STEWART,  J.  The  Baltimore  ft  PhUadel- 
phla  Railroad  Company,  to  whose  rights  the 
Baltimore  &  Ohio  Railroad  Company,  the  de- 
fendant In  this  proceeding,  has  succeeded,  ac- 
quired its  right  of  way  upon  and  over  the  lands 
of  Peter  W.  Green  in  1885  by  condemnation 
proceeding,  and,  as  required  by  law,  construct- 
ed a  farm  crossing  over  its  said  railroad  for 


the  use  and  accommodation  oi  the  owner  of 
said  land.  This  crossing  was  used  by  the  then 
owner  of  the  land  and  his  successors  in  title 
until  1902,  when  the  defendant  company  for 
purposes  of  its  own  removed  it  leaving  the 
owners  of  the  land  without  means  of  access 
to  that  portion  which  had  been  separated 
therefrom  by  the  railroad.  The  defendant 
company  having  persistently  refused  to  re- 
place the  crossing,  the  plaintiffs,  present  own- 
ers of  the  land,  filed  their  bill  reciting  the 
above  facts,  and  praying  that  a  mandatory 
order  issue  to  compel  its  replacement  The 
answer  filed  concedes  the  plaintiffs'  right  to 
the  crossing,  but  denies  their  right  to  the  re- 
lief prayed  for,  on  the  ground  that  the  stat- 
ute which  confers  the  right  to  a  crossing  pro- 
vides also  a  remedy  where  the  crossing  is 
withheld,  and  insists  that  to  this  remedy 
plaintiffs  must  be  confined.'  The  case  was 
heard  on  bill,  answer,  and  evidence,  and  a 
mandatory  order  requiring  defendant  to  re- 
store the  crossing  was  entered,  which  on 
appeal  to  the  superior  court  was  affirmed. 
The  present  appeal  la  from  the  decree  of  af- 
firmance. 

[1]  As  iu  the  lower  court  and  In  the  supe- 
rior court  so  here,  the  only  question  raised 
Is  that  of  jurisdiction.  The  position  taken 
by  appellant  assumes  the  appropriateness, 
the  adequacy,  and  the  excluslveness  of  the 
remedy  provided  by  the  statute,  where  a 
wrong  is  done  such  as  Is  complained  of  hereu 
If  upon  examination  it  Is  found  that  the  rem- 
edy lacks  any  one  of  these  characteristics,  it 
is  not  necessarily  a  barrier  to  the  Jurlsdictioa 
here  Invoked.  In  section  12  of  the  act  oC 
February  19,  1849  (P.  L,  84),  investing  raU- 
road  companies  with  the  right  of  eminent 
domain,  it  is  provided: 

"That  for  the  accommodation  of  all  person* 
owning  or  possessing  land  through  which  the 
said  railroad  may  pass,  it  shall  be  the  duty  of 
such  company  to  make,  or  cause  to  be  made,  a 
good  and  sufficient  causeway  .or  causeways, 
whenever  the  same  may  be  necessary,  to  enable 
the  occupant  or  occupants  of  said  lands  to 
cross  or  pass  over  the  same,  with  wagons,  carts 
and  implements  of  husbandry  as  occasion  may 
require;  and  the  said  causeway  or  causeways, 
.when  so  made,  shall  be  maintamed  and  kept  in 
good  repair  by  such  company.  And  if  the  said 
company  shall  neglect  or  refuse  on  request,  to 
make  such  causeway  or  causeways,  or  when 
made,  to  keep  the  same  in  good  order,  the  said 
company  shall  be  liable  to  pay  any  person  ag- 
grieved thereby  all  damages  sustained  by  sucn 
person  in  consequence  of  such  neglect  or  refus- 
al; such  damages  to  be  assessed  and  ascertained 
in  the  same  manner  as  provided  in  the  last 
section  for  the  assessment  of  damages." 

Of  course,  if  what  was  sought  by  the  bill 
filed  in  the  present  case  was  the  recovery  of 
damages,  by  way  of  compensation  for  the  In- 
convenience and  loss  suffered  and  sustained 
by  plaintiffs  in  consequence  of  the  defend- 
ant's failure  through  neglect  or  refusal  to 
supply  the  crossing,  the  plaintiffs  were  in 
the  wrong  court  Unquestionably  this  statu- 
tory remedy  in  such  case  would  be  both  ap- 
propriate and  adequate.    But  the  bill  here  Is 
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not  for  the  recovery  of  damages;  it  asks 
none;  what  It  asks,  and  all  it  asks,  is  that 
defendant  be  required  to  supply  to  the  plain- 
tlSs  a  convenience  which  the  latter  hare  a 
legal  right  to  demand,  and  which  the  defend- 
ant company  is  under  a  legal  duty  to  pro- 
Tide.  To  hold  that  they  must  be  content 
with  damages  for  the  inconvenience  they  have 
been  put  to  by  defendant's  unjustifiable  refus- 
al to  supply  the  crossing  is  equivalent  to  say- 
ing that  neither  the  right  conferred  by  the 
statute  nor  the  duty  imposed  was  absolute, 
and  that  the  railroad  company  can  escape  the 
daty  and  defeat  the  right  by  a  process  of 
commutation — by  paying  the  damages  as- 
sessed in  successive  suits  against  it  for  the 
Inconvenience  suffered  by  the  plaintiffs 
through  the  defendant  company's  default. 
We  cannot  give  assent  to  any  such  view. 

[2]  We  are  dealing  with  a  vested  right  in 
the  plaintUfs  to  a  private  crossing  on  their 
own  lands  over  the  defendant's  tracks,  a  right 
as  sacred  as  any  other  property  right,  which 
bas  been  disturbed  and  its  free  exercise  pre- 
vented by  the  defendant,  not  only  without  a 
semblance  of  right,  but  In  open  disregard  of 
the  statutory  duty  imposed  on  it  to  provide 
and  maintain  the  means  of  Its  enjoyment 
Can  the  plaintiffs  be  thus  dispossessed  of 
their  property  and  have  no  remedy  for  its  re- 
covery? It  is  little  less  than  mockery  to  say 
to  them,  yoQ  may  get  damages  for  the  in- 
convenience yon  have  suO'ered  in  consequence, 
that  is,  in  consequence  of  a  dispossession  ef- 
fected by  a  party  without  pretense  of  right 
to  the  thing  itsell  The  right  of  these  plain- 
tiffs In  the  crossing  was  the  gift  of  the  state, 
and  no  power  but  that  of  the  state  could  de- 
prive them  of  it  The  state  had  delegated  to 
the  defendant  company  its  power  in  this  re- 
gard, to  be  exercised  only,  however,  In  the 
way  prescribed.  By  the  ninth  section  of  the 
act  of  June  7,  1901  (P.  L.  S531),  the  power  Is 
given  to  railroad  companies  to  discontinue 
and  remove  private  crossings  under  prescril>- 
ed  conditions;  but  the  removal  and  discon- 
tinuance of  the  plaintiffs'  crossing  was  not 
effected  pursuant  to  any  law  or  agreeably  to 
any  established  or  pretended  right  There- 
fore the  right  remains  in  the  plaintiffs  in  its 
original  force  and  vigor,  except  as  we  shall 
now  say  to  them  that  you  have  been  dispos- 
sessed of  the  thing  itself  by  an  intruder,  and 
you  must  be  content  with  compensation  for 
the  inconvenience  you  have  suffered.  We 
have  no  hesitancy  in  adjudging  the  statutory 
remedy  prescribed  in  the  act  to  be  neither  ap- 
propriate nor  adequate  for  the  injury  here 
complained  of.  We  think  It  manifest  that 
the  only  purpose  In  providing  it  was  to  fur- 
nish the  means  to  quick  pn  the  defaulting 
railroad  company  in  the  discharge  of  the  du- 
ty the  act  imposed.  Because  the  plaintiffs 
might  have  adopted  it  for  that  purpose  Is  no 
reason  that  they  should  be  denied  the  right 
to  equitable  relief,  when  the  inadequacy  of 
the  remedy  to  right  the  wrong  done  is  so  ap- 


parent as  It  is  here.  Speaking  of  the  ob- 
struction of  a  right  of  way,  Mr.  Justice 
Trunkey,  la  Hacke's  Appeal,  101  Pa.  246, 
says: 

"A  judgment  for  damages  does  not  transfer 
the  plaintiff's  property  in  the  way,  to  the  de- 
fendant, as  would  a  judgment  in  trover  or  tres- 
pass for  taking  goods.  Nor  will  the  law  re- 
store enjoyment  to  the  owner.  He  may  have 
repeated  actions  for  damages,  and  neither  gain 
enjoyment  nor  lose  his  right  thereto.  The  law 
does  not  offer  an  adequate  remedy.  He  is  enti- 
tled to  a  remedy  that  will  restore  him  to  en- 
joyment, and  is  not  confined  to  actions  at  law 
for  damages  resulting  from  obstructions." 

The  appellant's  sole  reUance  Is  upon  the 
adjudication  In  the  case  of  Dimmlck  v.  D.,  L. 
&  W.  R.  E.  Co.,  ISO  Pa.  468,  36  Atl.  866.  The 
decision  in  that  case  has  been  largely  mis- 
understood; not  that  the  per  curiam  opinion 
filed  is  in  the  least  ambiguous,  but  chiefly 
because  it  has  too  frequently  been  overlooked 
that  the  opinion  nowhere  rests  the  decision 
on  the  views  expressed  by  the  court  below 
which  appear  at  great  length  in  the  report 
While  the  facts  In  that  case  are  very  closely 
analogous  to  those  w6  have  here,  there  is 
this  very  marked  distinction  which,  without 
more,  would  have  Justified  a  dismissal  of  the 
plalntifCs'  bill.  In  that  case,  as  here,  the  bill 
sought  to  compel  the  railroad  company  to 
construct  a  farm  crossing.  The  railroad 
company  bad  neglected  its  duty  for  more 
than  35  years,  and  during  all  this  period  the 
complaining  party  had  made  no  attempt  to 
enforce  their  right,  a  fact  specially  empha- 
sized In  the  opinion.  All  that  was  decided  in 
the  case  was  (1)  that  the  bill  did  not  present 
a  case  for  relief  in  equity,  and  (2)  that  plain- 
tiffs had  an  adequate  remedy  at  law  under 
the  act  of  February  19,  1849,  which  It  was 
their  duty  to  resort  to.  Both  conclusions 
may  well  be  derived  from  the  one  fact  refer- 
red to;  and,  from  the  prominence  given  it  in 
the  opinion.  It  was  doubtless  allowed  (Con- 
trolling significance. 

For  the  reasons  we  have  stated,  the  as- 
signments of  error  are  overruled,  and  the  de- 
cree is  affirmed,  at  cost  of  appellant 


(24B  Pa.  20« 
BOOTH  V.  KEYSTONE  SPINNING  MILLS 
CO. 

(Supreme    Court    of    Pennsylvania.      May    4, 
1914.) 

Master  and  Sebvant  (§  276*)— Injtjkiks  to 
Sebvant— Dangebotjs  Machinery. 

Where  plaintiff  was  assisting  a  boss  spin- 
ner in  repairing  a  machine,  eridence  held  in- 
sufficient to  show  that  the  injury  was  caused  by 
failure  to  provide  proper  machinery. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  950-952,  954,  959,  970, 
976;    Dec  Dig.  §  276.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Samuel  Booth  against  the  Key- 
stone Spinning  Mills  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 
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The  undisputed  evidence  disclosed  that  the 
negligence  of  the  boss  spinner  was  tbe  nat- 
nral,  primary,  and  proximate  cause  of  the 
injury  to  plaintiff,  but  no  Issue  inroMng  this 
question  was  raised  by  the  pleadings,  or  at 
the  trial,  nor  was  the  question  of  contributory 
negligence  on  the  part  of  the  defendant  de- 
termined. 

Argued  before  FEH^,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Harry  S.  Ambler,  Jr.,  Walter  P.  Bishop, 
and  ArdemuB  Stewart,  all  of  Philadelphia, 
for  appellant  A.  D.  Wller,  of  Philadelphia, 
for  appellee. 

POTTER,  J.  In  this  action  plalntlfl 
sought  to  recover  damages  for  the  loss  of  an 
eye.  He  was  employed  by  the  defendant  com- 
pany as  a  spinner.  It  appears  that  in  con- 
nection with  the  spinning  machinery  a  wire 
was  used,  known  as  a  faller  vrlre,  which  was 
fastened  at  one  end  of  the  spinning  mule  and 
ran  through  fingers  placed  about  three  feet 
apart  The  plaintiff  testified  that  on  the  day 
of  the  accident  he  went  to  the  third  floor  to 
assist  a  machinist  and  the  boss  spinner  to 
make  some  repairs.  His  statement  as  to  the 
manner  in  which  the  accident  occurred  la  as 
follows: 

"I  was  down  on  my  knees  reaming  out  col- 
lars, and  the  machinist  was  standing  alongside 
of  me,  and  he  was  helping  me;  he  was  tdling 
me  what  to  do;  and  so  ]ust  as  be  looked  around 
and  said,  *This  wire  is  in  my  way,  cut  it  and 
get  it  out  of  the  road,'  Mr.  Gilbert  aaid,  'I  will 
soon  fix  that;'  and  he  said,  'Booth,  grab  the 
wire.'  I  dropped  the  reamer,  and  was  just 
about  to  grab  the  wire,  when  it  fiew  up  and 
hit  me  in  the  eye." 

He  also  testified  that  the  machinist  was  the 
particular  boss  of  the  Job  in  which  they  were 
engaged  at  the  time  of  the  accident  The 
right  to  recover  here  was  based  upon  the 
proposition  that  the  wire  furnished  was  not 
the  kind  in  general  use.  Fault  was  found 
with  it  upon  the  ground  that  It  was  too  hard, 
and  was  more  dangerous  on  that  account  In 
case  of  a  break  owing  to  its  greater  tendency 
to  fly.  It  was  suggested  that  a  softer  wire 
would  not  be  so  apt  to  cause  injury  by  flying 
In  case  of  a  break.  The  court  below  In  en- 
tering Judgment  non  obstante  veredicto  ad- 
mitted that  it  might  be  that  defendant  should 
be  held  to  have  foreseen  that  the  use  of  a 
hard  wire  might  entaU  injury  when  in  the 
ordinary  course  of  the  work  it  became  neces- 
sary to  cut  it  but  that  in  this  case  the  injury 
did  not  result  from  an  ordinary  or  usual  suc- 
cession of  events.  The  facts  were  not  in  dis- 
pute, and  but  one  conclusion  as  to  the  cause 
of  tike  injury  could  reasonably  be  drawn 
from  them;  it  therefore  became  the  duty  of 
the  court  to  determine  whether  or  not  the 
injury  was  a  natural  or  proximate  conse- 
quence which  could  fairly  have  been  antici- 
pated by  the  defendant  as'  likely  to  foUow 
from  the  use  of  the  wire.  Admittedly  the 
wire  did  not  break  in  the  ordinary  course  of 


the  work,  nor  was  it  cut  in  order  to  be  re- 
placed by  a  new  one.  The  accident  did  not 
occur  in  the  use  of  the  machinery,  but  it 
happened  while  repairs  were  being  made,  and 
was  the  result  of  too  hasty  action  upon  the 
part  of  the  boss  spinner  in  cutting  the  wire 
after  requesting  the  plaintiff  to  hold  it  but 
vrithout  waiting  for  him  to  get  the  wire  with- 
in his  grasp.  The  men  were  not  at  the  time 
working  with  the  wire,  but  were  engaged  in 
repairing  the  machinery,  and  found,  while  so 
engaged,  that  the  wire  obstructed  them  in 
their  work.  The  machinist  therefore  directed 
the  wire  to  be  cut  The  boss  spinner  carried 
out  the  direction,  and  told  the  plaintiff  to 
take  hold  of  the  wire,  evidently  to  prevent 
the  end  from  flying.  It  is  also  apparent  from 
the  evidence  that  plalntlfl  was  not  given  suf- 
ficient time  to  grasp  the  wire,  and  that  the 
boss  spinner  cut  it  before  the  plaintiff  suc- 
ceeded in  seizing  It  The  direct  and  proxi- 
mate cause  of  the  acddeAt  was  therefore  the 
negligence  of  the  boss  spinner  in  falling  to 
give  the  plaintiff  time  to  carry  out  the  direc- 
tion given  to  him  before  making  the  cut  For 
this  reason  Judgment  was  properly  entered 
for  the  defendant  non  obstante  veredicto. 
We  think  the  court  below  was  clearly  right  in 
its  conclusion  that  the  character  of  the  wire 
which  was  used  was  not  to  be  considered  as 
the  proximate  cause  of  the  accident  Nor  do 
we  find  anything  in  the  testimony  which  can 
fairly  be  regarded  as  Indicating  beforehand 
that  the  making  of  the  repairs  would  neces- 
sarily involve  any  interference  with  the  wire. 
As  it  turned  out  it  was  discovered  that  the 
wire  obstructed  the  work  of  the  machinist, 
and  to  get  it  out  of  the  way,  the  boss  spinner, 
having  asked  the  plaintiff  to  hold  it  prompt- 
ly proceeded  to  cut  the  wire  without  giving 
him  time  to  seize  it  The  accident  therefore 
resulted  directly,  not  from  the  presence  or 
character  of  the  wire,  but  from  the  manner 
of  its  removal.  We  do  not  see  that  the  court 
below  could  have  properly  reached  any  other 
conclusion  than  that  which  it  did. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  is  affirmed. 


(245  Pa.  ISO) 

MATLACK  V.  FAYETTE  R.   PLUMB,  Inc. 

(Supreme  Court  of  Pennsylvania.     April  20, 
1914.) 

Maotbb  and  Sbbvart  ($  286*)— Irjttsiks  to 

SeBVANT— FAIL0BB   TO    GUAKD    MaCHINXBT. 

In  an  action  to  recover  for  negligence  of  a 
master  in  failing  to  guard  an  emery  wheel  aa 
required  by  Act  May  2,  1905  (P.  L.  352),  a 
nonsuit  was  properly  entered,  where  plaintiff 
proved  that  the  wheel  was  guarded,  and  there 
was  no  evidence  that  it  was  not  a  proper  guard.' 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  f  286.*] 

Moscbzisker,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 
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Anflon  by  WOilam  A.  Matlack  agaiiiBt  Fay- 
ette B.  Plumb,  Incorporated.  Judgment  of 
nonsuit.    Plaintiff  appeals.    Affirmed. 

Argued  before  BROWN.  POTTER,  BliKIN. 
STEWART,  and  MOSCHZISKER,  JJ, 

John  J.  McDevltt,  Jr.,  of  Philadelphia,  for 
appellant  Henry  Spalding,  of  Philadelphia, 
tac  appellee. 

BLKIN,  J.  At  the  trial  a  Judgment  of  non- 
salt  was  entered  when  the  plaintiff  rested  his 
case.  The  negligence  charged  was  failure  to 
properly  guard  an  emery  wheel  within  the 
meaning  of  the  act  of  May  2,  1905  (P.  L.  352). 
It  la  conceded  on  all  sides  that  the  require- 
ments of  this  act  cannot  be  dislregarded  by 
an  employer  without  making  himself  liable 
in  damages  to  an  employe  for  injuries  re- 
sulting from  failure  to  properly  guard  ma- 
diinery  as  the  statute  requires.  The  question 
liere  la  whether  a  prima  fade  case  was  made 
out  under  the  act.  In  his  case  in  chief  the 
plaintiff  established  the  fact  that  the  emery 
wheel  was  guarded,  and  the  testimony  ad- 
mitted at  the  trial  did  not  show  that  the 
guard  provided  was  not  a  proper  guard.  On 
this  exact  question  there  was  no  evidence  at 
all.  The  plaintiff  did  offer  to  prove  by  wit- 
nesses with  more  or  leas  expert  knowledge 
that  the  guard  in  question  was  not  the  same 
kind  of  a  guard  as  that  used  in  some  other 
establishments,  but  the  trial  Judge  ruled  that 
the  offers  were  incompetent,  and  refused  to 
admit  the  testimony.  Under  the  facts  we 
think  this  testimony  was  properly  excluded.. 
It  wa«  not  of  the  character  to  meet.tbe  ques- 
tion involved  under  the  pleadings.  . 

Hie  case  stands  with  the  fact  clearly  es- 
ttbUshed  that  the  emery  wheel  had  a  guard, 
and  no  evidence  to  show  that  it  was  not  a 
proper  guard.  Under  these  drcumstances 
should  the  case  have  been  submitted  to  the 
Jury?  The  learned  court  below  answered 
this  question  in  the  negative,  and  after  con- 
sideration we  have  concluded  that  this  was 
the  proper  view  of  the  case  under  the  facts. 
The  present  case  differs  from  all  other  cases 
la  which  the  application  of  the  act  of  1905 
was  involved,  because  in  most  of  those  cases 
the  machinery  was  not  guarded  at  all,  and 
In  those  cases  in  which  a  guard  had  been  pro- 
vided there  was  evidence  that  the  guard  re- 
lied on  was  not  a  proper  one.  When  the  facts 
■how  that  no  guard  was  provided  for  dan- 
gerous machinery,  or  when  a  guard  is  pro- 
vided, but  there  is  evidence  to  show  that  it 
was  not  a  proper  guard,  the  case  Is  clearly 
fbr  the  Jury,  and  we  hare  said  so  in  a  num- 
ber of  recent  decisions.  In  no  case,  however, 
bas  It  been  dedded,  when  the  plaintiff  proves 
the  machinery  to  have  been  guarded,  and  of- 
fers no  evidence  to  show  that  the  guard  thus 
provided  was  not  a  proper  one,  the  case  must 
go  to  the  Jury.  In  every  case  of  this  kind 
tlw  burden  Is  on  the  plaintiff  to  prove  the 
negligence  charged,  and  if  that  negligence  be 
fillare  to  properly  guard  dangerous  machin- 


ery, it  is  not  suffldent  tr>  prove  that  the  ma- 
cblnery  was  guarded  and  then  rest  without  of- 
fering any  competent  testimony  to  show  that 
the  guard  provided  was  not  a  proper  guard 
for  the  purpose  Intended. 

Under  these  drcumstances  we  think  the 
learned  court  below  properly  disposed  of  the 
case,  and  that  nothing  contained  In  the  pres- 
ent record  warrants  a  reversal  of  the  Judg- 
ment. 

Judgment  affirmed. 

MOSCHZISKER,  J.  (dissenting).  I  cannot 
agree  that  "In  chief  the  plaintiff  established 
the  fact  that  the  emery  wheel  was  guarded." 
The'  most  that  the  testimony  shows  is  that 
"it  had  a  covering  over  it  to  carry  the  dust 
away,"  made  of  "tin";  and  there  was  noth- 
ing to  suggest  that  this  was  Intended  for, 
or  would  serve  as,  a  protection  to  an  operator 
In  case  the  wheel  should  break,  which  was 
the  contingency  to  be  guarded  against.  Next; 
I  do  not  agree  that  the  plaintiff  was  obliged 
to  produce  opinion  testimony  to  show  this 
tin  device  was  not  a  "proper  guard."  In  en- 
tering the  nonsuit  the  trial  Judge  indicated 
that,  in  his  opinion,  the  plaintiff's  proofs  were 
lacking,  because  he  had  not  produced  a  wit- 
ness who  "was  familiar  with  the  trade  and 
customs  in  regard  to  such  machinery  to  testi- 
fy that  this  guard  was  not  a  proper  guard"; 
and  the  majority  opinion  seems  to  concur  In 
that  view.  To  my  mind  this  is  clearly  wrong; 
for,  even  If  it  be  assumed  that  the  tin  dust 
shield  which  surrouuded  this  wheel  might  be 
found  to  be  a  device  that  wouid  serve  as  some 
protection,  there  was  no  necessity  for  opinion 
testimony  in  order  to  determine  its  sufficiency 
as  a  "proper  guard,"  and  that  was  the  issue. 
In  other  words,  conceding  for  the  purposes  of 
this  case  that  the  burden  was  uix>u  the  plain- 
tiff  to  show  that  the  wheel  was  not  properly 
guarded,  the  facts  were  susceptible  of,  and 
were  given,  exact  description,  and  the  infer- 
ences to  be  drawn  therefrom  depended  upon 
the  application  of  common  sense  and  general 
knowledge,  and  not  upon  the  advice  of  those 
possessing  special  knowledge;  hence  it  was 
for  the  Jury  to  take  the  testimony  describing 
the  wheel  and  the  dust  shields  and  therefrom 
to  dedde  for  themselves  wliether  or  not  the 
latter  was  a  proper  guard. 

"When  all  the  circumstances  can  be  fully  and 
adequately  described  to  the  jury,  and  are  such 
that  their  bearing  on  the  issue  can  be  estimated 
by  all  men,  without  special  knowledge  or  train- 
ing, opinions  of  witnesses,  expert  or  otlier, 
are  not  admissible."  Ake  T.  PitUburgh,  238 
Pa.  871,  375,  86  AU.  268. 

Finally,  in  Wagner  v.  Standard  Sanitary 
Mfg.  Co.,  244  Pa.  310,  91  AU.  353,  we  dedded 
that: 

"It  is  competent  to  produce  testimony  to  show 
the  kind  of  guards  that  were  available  to  the 
defendant  and  regularly  employed  by  others 
using  such  wheels." 

And  under  this  rule  the  plaintiff  was  per- 
mitted to  show  tliat  it  was  usual  to  inclose 
emery  wheels  In  "three-sixteeBth  and  quarter 
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Inch  steel  yards'*;  further,  that  a  guard  of 
this  character  was  "sufficient  to  resist  a 
breaking  emery  wheel." 

It  seems  to  me  that  the  evidence  was  am- 
ple to  take  the  case  to  the  Jury  and  that  er- 
ror was  committed  in  the  nonsuit;  therefore 
I  dissent. 


(24BFa.  220) 

COMMONWEALTH  r.  ABET* 

(Supreme    Court    of    Pennsylvania.      Hay    4, 
1914.) 

1.  Crihinai.  Law   (J  519*>— Evidencb— Cos- 

FES8I0N8. 

A  statement  signed  by  defendant  settint; 
forth  that  it  was  made  of  his  own  free  will,  and 
that  his  sbooting  of  deceased  was  accidefntal, 
was  properly  admitted  in  evidence,  where  it  ap- 
peared that  he  made  it  voluntarily,  without  be- 
ing induced  by  any  promises,  and  with  knowl- 
edge of  its  contents  and  that  it  would  be  used 
against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  fj  116»-U74;    Dec.  Dig.   { 

2.  Homicide    (|    203*)— Statement    of    De- 
ceased—Competency  AS  Dtinq  Deciaba- 

TION. 

Where  it  appeared  that  deceased,  a  boy  12 
years  old,  was  taken  to  a  hospital  after  being 
shot,  and  there  told  by  a  physician  that  bis 
condition  was  serious,  that  be  was  a  Catholic, 
and  received  from  a  priest  the  last  rites  of  the 
church,  which  are  only  administered  when  dan- 
ger of  death  is  imminent,  and  that  after  he 
was  operated  on  he  asked  his  father  to  have  him 
buried  in  the  country  in  case  of  death,  bis 
statement  made  the  next  day,  about  two  hours 
before  his  death,  and  after  being  told  by  the 
physician  that  he  could  not  live  much  longer, 
was  properly  admitted  in  evidence  as  a  dying 
declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §|  430-437;   Dec.  Dig.  {  203.*] 

3.  Homicide  (§  253*)— MtraDBB  or  Fibst  Dk- 

QBEB— SUFTICIENCT    OF    EVIDENCE. 

Evidence  held  to  warrant  the  inference  of  a 
deliberate  and  willful  intent  to  take  life,  and 
to  authorize  a  verdict  of  murder  of  the  first  de- 
gree and  sentence  of  death. 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §$  523-532;  Dec.  Dig.  S  253.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

William  Abel  was  convicted  of  murder  of 
the  first  degree,   and   appeals.    Affirmed. 

From  the  record  It  appeared  that  the  evi- 
dence was  not  contradicted  that  the  defend- 
ant had  attempted  to  commit  an  unnatural 
crime  upon  the  deceased,  a  boy  of  about 
12  years;  that  the  boy  struggled  to  escape 
from  defendant;  and  that  defendant  then 
drew  a  revolver  and  shot  deceased  in  a  vital 
part  of  his  body,  and  ran  away.  The  deceas- 
ed was  taken  to  a  hospital,  where  he  died 
the  next  day.  Other  facts  appear  in  the 
opinion  of  the  Supreme  Court 

The  Jury  found  a  verdict  of  guilty  of 
murder  in  the  first  degree,  upon  which  sen- 
tence of  death  was  passed. 

Argued  before  FELL,  O.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 


Peter  M.  MacLaren  and  John  S.  McLean, 
Jr.,  both  of  Philadelphia,  for  appellant 
Joseph  H.  Taulane,  Asst  Dlst  Atty.,  and 
Samuel  P.  Rotan,  Dlst  Atty.,  both  of  Phila- 
delphia, for  the  Commonwealth. 

POTTER,  J.  [1]  It  appears  from  this  rec- 
ord that  at  a  court  of  oyer  and  terminer  for 
the  county  of  Philadelphia  WiUlam  Abel,  the 
defendant  was  indicted,  tried,  convicted  of 
murder  of  the  first  degree,  and  sentenced. 
The  first  assignment  of  error  is  that  the 
learned  court  erred  in  admitting  as  evidence 
in  the  case  an  alleged  voluntary  statement 
made  by  the  defendant  It  is  suggested  in 
the  argument  that  undue  pressure  was 
brought  to  bear  on  the  prisoner  in  order  to 
procure  the  statement.  This  suggestion  is 
not  strongly  pressed,  however,  and  our  read- 
ing of  the  evidence  has  not  satisfied  ns  that 
any  undue  pressure  was  brought  to  bear. 
The  testimony  shows  that  the  statement  was 
made  without  any  promises  whatsoever  being 
made  to  the  prisoner,  and  with  the  knowledge 
upon  his  part  that  It  would  be  used  against 
him  at  the  trial.  The  defendant  can  read 
and  write ;  and  it  appears  that  he  signed  the 
statement  knowing  its  contents,  and  knowing 
that  it  set  forth  that  it  was  made  of  bis  own 
free  will  and  accord.  In  the  statement  he 
admitted  that  he  shot  the  boy,  but  claimed 
that  It  was  accidental.  In  view  of  these 
facts,  and  in  the  absence  of  any  denial  on 
the  part  of  the  defendant  that  the  state- 
ment was  made  voluntarily,  we  think  it  waa 
admissible  against  him. 

[2]  The  second  assignment  relates  to  the 
admission  in  evidence  upon  the  trial,  as  a 
dying  declaration,  of  a  statement  alleged  to 
have  been  made  In  the  hospital  by  the  boy, 
Thomas  King,  who  was  shot,  and  who  died 
as  a  result  thereof.  We  think  the  requisites 
for  the' admission  of  the  declaration  existed 
in  the  present  case.  The  testimony  shows 
that  after  the  boy  was  shot  and  was  taken  to 
the  hospital  he  was  advised  by  the  physician 
in  charge  that  bis  condition  was  serious. 
That  it  was  doubtful  if  they  could  pull  him 
through.  It  appeared  that  the  boy  was  a 
Catholic,  and  that  a  priest  was  sent  for,  who 
administered  to  him  the  last  rites  of  the 
church,  which  are  only  administered  when 
the  danger  of  death  is  imminent.  After  this 
the  boy  was  operated  upon.  The  next  morn- 
ing the  police  came  to  the  hospital,  and  the 
physician  said  to  the  boy,  who  had  passed 
a  bad  night: 

"Tommy,  I  don't  think  yon  are  going  to  live 
much  longer.  We  want  you  to  tell  us  the 
truth ;  tell  us  all  you  know,  so  we  can  find  out 
who  did  this  to  you,  and  have  them  punished 
in  the  proper  way." 

The  boy  nodded  his  head  and  told  hia 
story.  It  also  appeared  that  shortly  after 
the  operation  the  boy  twice  asked  his  father 
if,  in  case  of  his  death,  the  father  would 
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take  him  to  tbe  country  and  bary  him.  The 
father  said  he  would.  In  the  face  of  this 
testimony  we  do  not  see  that  It  can  be  rea- 
sonably doubted  that  the  boy  told  his  story 
under  the  Impression  that  bis  death  was 
near  at  hand.  As  a  matter  of  fact,  he  died 
within  two  hours  thereafter.  We  cannot 
therefore  say  there  was  error  in  admitting 
the  statement. 

[3]  Nor  do  we  see  any  merit  in  the  assign- 
ment of  error  which  suggests  that  the  In- 
gredients necessary  to  constitute  murder  in 
the  first  degree  were  not  shown.  It  appear- 
ed tliat  the  boy  was  first  assaulted,  and  then 
was  brutally  shot  in  a  vital  part  of  the  body ; 
the  pistol  being  held  so  close  as  to  singe  and 
blacken  the  flesh.  From  the  facts  attend- 
ing the  shooting,  which  were  shown,  tbe  jury 
could  reasonably  infer  the  existence  of  an  in- 
tention to  kilL  Taking  into  account  the  part 
of  the  body  in  which  the  boy  was  shot,  it  is 
to  be  presumed  that  whoever  fired  the  shot 
knew  that  it  was  likely  to  be  fatal.  No 
extenuating  drcnmstances  whatever  were 
shown.  We  regard  the  evidence  as  sufll- 
dent  to  warrant  the  inference  of  a  deliberate 
and  willful  Intent  to  take  life.  Our  examina- 
tion of  the  record  has  satisfied  us  that  the 
defendant  received  a  fair  and  impartial  trial, 
and  we  have  no  reason  to  doubt  the  Justice 
of  his  conviction.  Neither  In  the  charge  to 
the  jury  nor  in  the  admission  of  evidence 
do  we  find  anything  of  which  the  defendant 
can  justly  complain. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed,  and  it  is  order- 
ed that  the  record  be  remitted  to  the  court 
below,  for  the  purpose  of  execution. 


(243  Pa.  IM) 

8CHLEICH  et  aL  v.  BAI/TIMOBBI  &  O.  B. 
CO. 

(Snpreme  Court  of  Pennsylvania.    AprQ  27, 
1914.) 

1.  Railsoadb  ({  281*)— Injubt  to  Tbbspabs- 

KB— NbOUOBNCB— LlABIUTT. 

The  fact  that  a  flagman  is  negligent  in 
startiiig  a  train  without  making  sure  that  boys 
who  have  been  playing  about  in  plain  view  are 
not  still  on  the  cars  will  not  render  the  rail- 
road company  liable  for  injuries  to  a  boy  who 
has  Mdden  Mmself  in  a  car,  and  was  not  one 
of  those  playing  abont  the  train. 

[EUL  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  H  M2-909:  Dec.  Dig.  {  281.*] 

Z  Baiuioads  (H  281*)— Injubt  to  Tbespasb- 

KB— Xeqliqence.  • 

Where  a  boy  Ud  himself  in  a  car,  and  was 
injared  from  the  starting  of  the  train  at  the 
signal  of  a  flagman  who  did  not  know  of  the 
boy's  presence,  the  fact  that  the  boy  was  of 
tender  years  did  not  render  neKHgent  tbe  flag- 
man's milnre  to  discover  him;  tbe  standard  of 
duty  in  case  of  concealed  treBpassers  being  the 
same  whether  the  person  injured  be  an  adult 
or  a  child. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  902-909;   Dec  Dig.  |  281.*] 


8.  Bailboaos  a  281*)— iNJTntT  to  Tbbsfabs- 

EB— NeOUOKNCK. 

While  trainmen  should  not  intentionally 
or  wantonly  injure  a  trespasser,  they  need  not 
hunt  for  concealed  trespassers  before  starting 
a  train. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  H  902-909:   Dec  Dig.  {  281.*] 

4.  Appkal  and  Ebbob  (8  882*)— Giving  Full 
Credit  to  Witness— Right  to  Complain. 
Plaintiffs  in  a   negligence   case   could  not 
complain  on  appeal  that  the  jury  gave  full  cred- 
it to  their  own  witness. 

[£!d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {8  3591-3610;  Dec  Dig.  i 
882.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  Charles  Schleich  and  another 
against  the  Baltimore  &  Ohio  Ballroad  Com- 
pany tor  damages  for  death.  From  a  Judg- 
ment refusing  to  take  off  nonsuit,  plaintiffs 
appeal.   Affirmed. 

Upon  a  motion  to  take  off  the  nonsuit,  Au- 
denrled,  J.,  filed  the  following  opinion: 

On  the  afternoon  of  March  8,  1912,  the  plain* 
tiffs*  son,  Raymond,  a  boy  obout  nine  years  old, 
met  another  boy  of  his  own  age  at  Sixteenth 
and  Porter  streets,  in  this  city,  and  set  out 
with  him  for  the  railroad  tracks  laid  on  a  strip 
of  ground  belonging  to  the  d^endant,  and  rnn- 
ning  east  and  west  along  the  south  side  of  Ore- 

?on  avenue;  their  purpose  being  to  steal  coal 
rom  tbe  coal  cars  there.  The  grade  of  Ore- 
gon avenue  at  this  point  is  six  or  seven  feet 
above  that  of  the  railroad. 

Tbe  boys  crossed  that  street  and  descended  to 
the  defendant's  tracks  by  a  path  that  runs 
south  from  a  point  opposite  the  mouth  of  Ban- 
croft street,  a  small  thoroughfare  which  leads 
north  and  south.  They  found  standing  on  the 
northernmost  track  a  west-bound  train  consist- 
ing of  45  or  50  coal  cars.  Its  resr  car  was 
then  opposite  Sixteenth  street  while  its  loco- 
motive was  abont  three  blocks  to  tbe  west  of 
that  point 

This,  train  had  become  stalled  for  want  of 
steam.  Its  crew  consisted  of  an  engineer,  a 
fireman,  a  brakeman,  a  conductor,  and  a  flag- 
man. When  the  two  boys  arrived  on  the 
scene,  all  of  the  crew  except  the  flagman  were 
on  or  about  the  engine  or  its  tender.  The 
flagman  had  been  stationed  one  block  to  the 
east  of  the  rear  end  of  the  train.  The  train 
had  Iain  at  this  point  for  20  minutes,  and  the 
engineer,  having  at  last  succeeded  in  getting  up 
enough  steam  to  start  with,  had  given  the  sig- 
nal recalling  the  flagman. 

Five  minutes  elapsed  before  the  latter  regain- 
ed the  train.  During  that  time  Raymond  suc- 
ceeded in  climbing  upon  a  car  which  stood 
fourth  or  fifth  from  the  rear  Aid  of  the  train, 
and  got  down  inside  of  it.  Here  be  wsa  com- 
pletely hidden.  Nobody  could  see  him  without 
mounting  the  car  and  peering  over  its  side,  or 
getting  up  on  top  of  the  adjoining  cars  and 
looking  down.  No  one  saw  him  board  the  train 
except  his  companion,  and  the  latter  seems  to 
be  the  only  person  who  knew  that  Raymond 
was  anywhere  near  it 

Within  a  minute  or  two  after  the  boy  had 
boarded  it  the  flagman  reached  the  rear  car 
and  from  its  platform  gave  the  engineer  the 
signal  to  start.  The  train  immediately  began 
to  move.  As  the  flagman  signaled  the  engineer 
he  had  looked  along  first  one  side  of  tbe  train 
and  then  the  other,  but  had  observed  none 
near  it  who  could  be  hurt  by  its  motion.  A 
number  of  boys  had  been  playing  on  the  cars  be- 
fore this;  but  they  had  been  called  away  by  a 
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womaa  at  the  window  of  a  neighboring  hoose  be- 
fore the  train  started,  and  they  did  not  approach 
it  again  until  it  got  under  way. 

The  plaintiffs'  son  was  not  with  those  boys. 
The  first  person  to  see  Mm  after  he  passed  from 
the  sight  of  his  comrade  into  the  coal  car 
was  the  flagman.  When  the  train  had  moved 
aboat  five  car  lengths  ttw  latter,  who  was  on 
the  back  platform  of  the  last  car,  noticed  him 
sitting  on  the  north  side  of  the  ditch  between 
the  railroad  traclcs  and  the  Oregon  avenae  em- 
banlcment  His  attention  bad  l>een  arrested  by 
the  child's  call;  but  nntil  the  latter  called  a 
second  time  the  man  thought  that  he  was  play- 
ing, and  did  not  observe  that  he  had  been  hurt. 
The  rear  end  of  the  train  was  then  a  car's 
length  to  the  west  of  where  the  boy  was  sit- 
ting. As  soon  as  he  realized  that  something 
was  wrong  the  brakeman  Jumped  from  the 
car  and,  finding  that  the  child's  leg  had  been 
cut  almost  off,  carried  him  up  the  bank  to  Ore- 

gon  avenue.  Subsequently  the  boy  was  carried 
y  an  ambulance  to  the  hospital.  There  he 
died  the  next  day.  How  be  came  to  be  injured, 
notx>dy  knows.  Preaumably  the  wheels  of  the 
train  passed  over  his  leg;  but  no  one  saw  this 
happen. 

The  plaintiffs'  evidence  at  the  trial  disclosed 
the  facts  al>ove  outlined.  The  court  on  motion 
of  the  defendant  entered  a  nonsuit,  which  we 
are  now  adced  to  take  off. 

[I]  The  plaintiffs  contend  that  the  jury  should 
have  been  allowed  to  say  whether  or  not  the 
flagman  was  negligent  in  failing  to  observe 
the  presence  of  their  son  on  the  train  before 
starting  it,  and  in  starting  the  train  without 
making  sure  that  there  was  nobody  on  it  who 
wanted  to  get  off.  This  proposition  is  based  on 
the  fact  that  a  dozen  or  more  boys  had  been 
playing  about  the  train  in  plain  view  of  every- 
body, and  the  assumption  that  it  might  have 
been  ejected  that  some  of  them  were  still  on 
the  cars  when  the  flagman  was  called  in. 

The  answer  to  this  argument  is  that  all  the 
boys  whom  the  flagman  saw  or  might  have  seen 
without  extraordinary  effort  had  actually  left 
the  train  before  he  signaled  the  engineer  to 
start  it,  and  none  of  them  were  injured. 
Even  if  it  could  fairly  be  said  that  with  re- 
spect to  these  boys  he  was  guilty  of  negligence, 
it  does  not  follow  that  such  negligence  vnade 
him  responsible  for  the  death  of  the  boy  who 
was  hurt.  To  fix  responsibility  on  the  flagman 
for  the  death  of  the  latter,  it  must  be  shown  that 
the  death  resulted  from  negligence  as  to  him. 

[2,  3]  As  to  the  Schleich  boy,  however,  there 
fvas  no  negligence  on  the  part  of  the  flagman. 
He  was  hidden  in  one  of  the  cars.  There  he 
had  no  right  to  be.  The  ear  was  private  prop- 
erty. It  was  standing  on  private  land.  Neither 
the  flagman  nor  the  other  men  on  the  train  were 
Iwund  to  hunt  for  concealed  tresiiassers.  It  was 
their  duty,  it  is  true,  not  to  injure  him  inten- 
tionally or  wantonly.  Had  the  flagman  seen 
him  in  the  act  of  climbing  down  from  the  car, 
he  would  have  been  negligent  if  he  signaled  for 
the  engineer  to  start  the  train  before  the  boy 
reached  a  place  of  safety.  Even  trespassers 
are  entitled  to  humane  consideration.  But  the 
flagman  did  not  see  the  boy  at  all,  and  he  was 
no  more  bound  to  take  notice  of  his  presence 
on  the  train,  because  the  trespasser  happened 
to  be  of  tender  years,  than  he  would  have  been 
had  the  latter  been  a  man.  The  standard  of 
dnty  in  a  case  like  this  is  the  same  whether 
the  person  injured  is  an  adult  or  a  child. 
Thompson  v.  Railroad  Ck>.,  218  Pa.  444,  67  Atl. 
768,  19  li.  R.  A.  (N.  S.)  1162,  120  Am.  St 
Rep.  897,  11  Ann.  Cas.  894. 

The  correctness  of  this  view  was  recognized 
in  Walsh  v.  Pittsburgh  Rys.  Co.,  221  Pa.  463, 
70  Atl.  826,  32  L.  R.  A.  (N.  S.)  569,  the  case 
on  which  counsel  for  the  plaintiffs  principally 
relies.  The  sending  of  that  case  to  the  jur^ 
was  held  to  be  warranted  only  because  the  evi- 


dence showed  that  the  man  by  whose  negligence 
the  idaintiS  was  injured  had  the  fullest  oppor- 
tunity to  see  her,  to  observe  where  she  was, 
and  to  realize  the  consequence  .that  would  prob- 
ably result  from  his  act.  The  presence  of  this 
person  could  not  be  secured  bv  either  party  at 
the  trial,  and  the  jury  was  left  to  inference  as 
to  his  actual  knowledge  of  the  circumstances 
under  which  he  committed  the  act  that  did  the 
injury. 

[4]  In  the  case  at  bar  the  man  whose  alleged 
negligence  Is  pointed  to  as  the  cause  of  the 
accident  appeared  on  the  witness  stand  at  the 
call  of  the  plaintiffs  and  swore  that  he  did 
not  see  their  son  on  the  train.  If  that  evi- 
dence be  accepted  as  true,  and  the  plaintiffs 
who  put  him  on  the  stand  cannot  complain 
if  full  credit  be  accorded  to  their  own  wit- 
ness, no  room  was  left  for  conjecture  on  thia 
subject 

The  court  dlamlsaed  tbe  motion  to  take  oft 
the  nonsuit. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSOHZISEEB, 
JJ. 

Henry  B.  Hodge,  T.  Tmzton  Hare,  and 
Panl  Rellly,  all  of  Philadelphia,  for  appei' 
lautB.  W.  B.  Uun  and  H.  B.  Gill,  both  of 
Philadelphia,  for  appellee. 

PER  CURIAM.  Nothing  can  be  added  to 
the  clear  and  condae  statemmt  of  the  facts 
and  the  law  applicable  thereto  by  Judge  Aa- 
denried,  and  on  his  opinion  we  afiSrm  tbe 
Jadgmoit  appealed  turn. 


(245  Pa.  107) 
Appeal  of  CUMBERLAND  VALLBT  R,  CO. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

1.  RaILBOADS   (i  99*)— GBADB  CBOSStNOS— Pk- 
TmON    FOB    LEAVB    to    EaTABLIBH— BUBDKir 

or  Pboof. 

In  view  of  the  fact  that  Act  June  7,  1901 
(P.  L,  631),  forbidding  public  authorities,  ex- 
cept in  cities  of  the  first  and  second  classes, 
to  construct  grade  Ughway  crossings  without 
permission  of  court,  is  not  an  enabUng  act  to 
facilitate  the  building  of  highways  over  rail- 
roads at  grade,  bnt  is  prohibitory,  a  heavy  bur- 
den of  proof  to  establish  the  necessity  rests 
on  pubhc  authorities  petitioning  for  leave  to 
establish  a  grade  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  293-295,  207-304;  Dec.  Dig.  | 
99.*] 

2.  Railboads   (§  99*)  — Gbaos  Cbossinos  — 
PETinoir  FOB  Leavk  to  Esiabush. 

Where,  on  a  petition  by  township  snper* 
visors  for  leave  to  establish  a  grade  crossing, 
the  court  found  that  between  60  and  60  traiaa 
dai^  passed  over  the  proposed  crossing,  some 
at  a  speed  of  from  40  to  46  miles  an  hour  and 
others  from  66  to  70  miles  an  hour,  that  th« 
railroad  traffic  ^as  increasing  and  the  vie-vr 
of  the  track  obstructed  by  growing  com  at  cer- 
tain seasons,  though  the  smoke  from  the  en- 
gines could  be  seen  above  the  corn,  and  Huct 
the  cost  of  constructing  an  overhead  crossing 
would  be  $20,000,  half  of  which  would  be  home 
by  the  railroad  company,  and  there  was  no 
finding  as  to  the  probable  amount  of  travel  on 
the  highway,  but  the  petition  for  opening  same 
had  been  signed  by  loO  residents  of  the  town- 
ship, it  was  error  to  grant  the  petition  in  con- 
sequence of  a  conclusion  of  law  that  the  higb. 
way  traffic  would  l>e  small,  and  that  the  cost  ot 
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eonstmcting  an  orerhead  crossing  wonld  be  ex- 
cessive. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  {{  29S-29S,  297-304;  Dec.  Dig.  § 
99.*] 

Appeal  from  Coart  of  Oommon  Fleas, 
FranUln  County. 

Petition  of  tbe  Board  of  Township  Super- 
Tlaora  of  Antrim  Townslilp,  Franklin  Conn- 
ty,  for  permission  to  estabUsh  a  grade  cross- 
ing in  Antrim  Township  over  the  Cumber- 
land Valley  Ballroad.  From  a  decree  grant- 
ing the  petition,  the  Cumberland  Valley  Ball- 
road  Company  appeals.    Beversed. 

Argued  before  FELL,  C.  Jn  and  BROWN, 
ELKIN,  STEWABT,  and  MOSCHZIS- 
KER,  JJ. 

Walter  <E.  Sbarpe  and  O.  a  Bowera,  both 
of  Chambersburg,  for  appellant  A  J.  W. 
Hatton  and  W.  J.  Patton,  both  of  Chambers- 
burg, for  appellee. 

BROWN,  J.  [1]  The  settled  poUcy  of  the 
state — no  longer  merely  judicial — Is  against 
grade  croBstngs  over  railroad  tracks.  By 
the  act  of  Jane  7,  1901  (P.  L.  S31),  public  au- 
thorities, except  in  cities  of  the  first  and  sec- 
ond classes,  are  forbidden  to  construct  a  pub- 
lic highway  at  grade  over  the  tracks  of  a  rail- 
road company,  unless  permission  to  do  so  be 
obtained  from  the  court  of  common  pleas  of 
tbe  district  in  which  the  crossing  is  situated ; 
and  anch  permission  must  be  obtained  In  the 
manner  provided  by  the  fourth  section  of  the 
act  It  is  not  an  enabling  act  to  facilitate 
grade  crossings  of  railroads  by  highways ;  on 
tbe  contrary,  it  is  a  prohibitory  one,  and, 
when  public  authorities  petition  for  a  grade 
crossing  under  the  provisions  of  its  fourth 
section,  they  come  Into  court  with  a  heavy 
burden  of  proof  resting  ui>on  them.  Mlfflln- 
vlUe  Bridge,  206  Pa.  420,  65  Atl.  1122. 

[2]  This  appeal  is  from  permission  granted 
by  the  court  below  to  the  supervisors  of  An- 
trim township,  Franklin  county,  to  construct 
a  pnbllc  highway  at  grade  over  the  double 
tracks  of  tbe  Cumberland  Valley  Railroad 
Company.  In  view  of  the  facts  found  by  the 
court  and  of  an  uncliaUenged  averment  in  the 
sixth  paragraph  of  the  answer  of  the  appel- 
lant to  the  petition  of  the  appellees  for  per- 
mission to  construct  tbe  crossing,  the  order 
authorizing  It  ought  not  to  have  been  made. 
In  1912  a  petition,  signed  by  more  than  150 
residentB  of  Antrim -township,  was  presented 
to  tbe  court  of  quarter  sessions  of  the  coun- 
ty, asking  for  the  appointment  of  viewers  to 
view  and  lay  out  a  public  road  to  run  from 
the  Hagerstown  road  to  the  Wllliamsport 
turnpike,  two  public  thoroughfares  in  the 
township.  The  viewers  reported  in  favor  of 
tbe  proposed  road,  and,  after  their  report 
bad  been  absolutely  confirmed  by  the  court 
and  an  order  made  for  the  opening  of  the 
road,  tlie  supervisors  of  the  township  present- 
ed their  petition,  under  tbe  provisions  of  the 


act  of  1901,  asldng  permission  to  construct 
the  road  at  grade  over  the  tracks  of  the  ap- 
pellant Between  50  and  60  trains  pass  dally 
at  tbe  point  where  the  proposed  public  road 
crosses  the  tracks  of  the  railroad  company. 
Most  of  these  are  fast  freight  and  passenger 
trains,  the  former  running  at  a  speed  of 
from  40  to  45  miles  an  hour,  and  the  latter  at 
a  speed  of  from  65  to  70  miles  an  hour.  Tbe 
tra£Sc  of  the  railroad  company  is  rapidly  in- 
creasing. The  land  on  each  side  of  Its  .tracks 
where  the  new  public  road  will  cross  them  is 
cultivated  by  farmers,  and  a  finding  of  tjie 
court  below  is  that  when  corn  grows  high  in 
the  fields  at  the  point  of  the  proposed  grade 
crossing,  the  roadbed  of  the  company  cannot 
be  seen  in  approaching  the  tracks,  though 
smoke  from  tbe  engines  can  be  seen  above  tbe 
com.  In  this  latter  part  of  the  finding  the 
court  below  seems  to  have  forgotten  that 
smoke  is  not  visible  in  darkness  or  in  fog. 
Though  the  learned  Judge  failed  to  find  as 
a  fact  that  the  proposed  grade  crossing  will 
be  dangerous,  one  of  his  legal  conclusions,  in- 
consistent with  the  facts  which  he  found,  is 
that  the  crossing  wUl  not  be  a  dangerous 
one.  We  are  unable  to  understand  how  such 
a  conclusion  could  have  been  reached  in  view 
of  the  facts  to  which  we  have  referred.  Our 
conclusion,  from  a  review  of  what  has  been 
brought  up  on  the  record,  is  that  the  pro- 
posed grade  crossing  will  be  dangerous,  and 
that  the  court  below  erred  in  concluding 
otherwise. 

The  act  of  1901  provides  that  a  grade 
crossing  may  be  constructed  if  tbe  court 
having  Jnrlsdicticm  of  the  matter  shall  be  sat- 
isfied that  such  a  construction  is  reason- 
ably required  to  avoid  excessive  expense,  in 
view  of  the  small  amount  of  traffic  on  the 
highway.  Among  the  court's  findings  there  la 
none  that  the  amount  of  traffic  on  the  high- 
way will  be  smalL  True,  there  is  a  finding 
that  it  Is  likely  to  he  used  only  for  neigh- 
borhood travel,  but  bow  extensive  that  may 
be  does  not  appear.  It  does  appear,  however, 
that  more  than  150  residents  of  Antrim  town- 
ship petitioned  for  the  road,  which  connects 
two  public  highways  running  parallel  to  each 
other,  east  and  west  of  the  railroad,  and  it 
may  be  in  view  of  this  that  tbe  court  below 
could  not  have  found  as  a  fact  that  the 
"amount  of  traffic"  over  the  road  would  be 
small.  One  of  its  legal  conclusions  was  that 
as  the  amount'  of  travel  on  the  highway 
was  likely  to  be  small,  the  expense  wlilch 
would  be  incurred  in  constructing  an  over- 
head structure  would  be  excessive  and  almost 
prohibitory.  As  Just  stated,  there  was  no 
finding  as  to  the  probable  amount  of  travel 
on  the  highway.  It  may  be  large,  even  if  It 
be  likely  that  the  highway  will  be  used  only 
for  the  neighborhood  travel ;  for  many  people 
may  live  there.  More  than  150  of  them  set 
forth  in  their  petition  for  the  road  that  It 
was  necessary  for  the  accommodation  of  the 
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public,  and  the  Tiewers  so  foand.  The  cost 
of  erecting  an  overhead  crossing  will  be  at 
least  $20,000,  as  found  by  the  court;  but  one- 
half  of  this  will  be  borne  by  the  railroad 
company.  We  cannot  concur  in  the  conclu- 
sion that  the  half  to  be  paid  by  the  county 
will  be  excessive  and  ought  to  be  avoided,  In 
view  of  the  amount  of  traffic  over  the  new 
road.  The  only  expense  to  the  township, 
based  upon  the  Interest  It  will  have  to  pay  if 
It  should  make  a  loan  to  enable  it  to  pay  for 
one-half  of  the  construction  of  an  overhead 
bridge,  will  be  but  $500  or  $600  a  year.  The 
crossing  authorized  by  the  court  below  will, 
under  the  circumstances  to  which  we  have 
referred,  be  a  death  trap  to  the  public.  Few 
or  many  may  be  caught  In  it,  bnt,  without  re- 
gard to  the  number  for  which  the  appellees 
would  set  it.  It  was  not  for  the  court  below 
to  compare  and  estimate  the  value  of  life  and 
limb  and  weigh  that  value  with  a  few  thou- 
sand dollars  additional  expense  to  be  incurred 
in  erecting  an  overhead  crossing,  and  call 
that  expense  excessive.  Pennsylvania  Rail- 
road Co.  V.  Bogert,  209  Pa.  589,  59  Atl.  100. 

The  proposed  public  road  will  occupy 
the  bed  of  a  private  road  at  the  point  where 
It  crosses  the  railroad,  and  this  was  given  as 
an  additional  reason  by  the  court  below  for 
permitting  the  public  grade  crossing.  This 
private  road  was  for  the  exclusive  accommo- 
dation of  two  farmers,  and  was  their  only 
means  of  access  to  a  public  highway.  The 
public  had  no  rights  in  It,  and  could  not  use 
It,  but  they  need  a  road  to  enable  them  to 
get  from  one  public  thoroughfare  to  the  oth- 
er, paralleling  the  railroad,  and  such  road 
necessarily  crosses  the  railroad  tracks.  The 
route  adopted  by  the  viewers  happened  to 
take  in  the  private  road  used  by  the  two  farm- 
ers, which  crossed  the  tracks  at  grade;  but 
that  crossing,  which  accommodated  but  two 
families,  has  been  wiped  out  by  the  new  road, 
which  is  to  accommodate  the  traveling  publia 


The  private   crossing  is   not  In  the   case. 

Pennsylvania  Railroad  Go.  v.  Bogert,  supra. 
The  crossing  in  controversy  Is  a  new  and 
public  one,  and  not  the  perpetuation  of  an 
old,  private  one.  It  was,  therefore,  a  for- 
bidden one  under  the  act  of  1901,  unless 
those  who  asked  for  it  were  able  to  show 
that  it  ought  to  be  permitted  under  the  pro- 
visions of  the  fourth  section  of  that  act. 
This,  In  onr  Judgment,  the  appellees  failed 
to  do,  and  the  court  below  should  have  so 
concluded,  in  the  exercise  of  the  discretion 
vested  In  It. 

The  order  or  decree  appealed  from  Is  re- 
versed, at  the  costs  of  the  appellees. 


(246  Pa.  113) 

CUMBERLAND  VALLET  R.  CO.  T.  KOONS 

et  al. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

Appeal  from  Court  of  Common  Fleas,  Frank* 
lln  County. 

Bill  by  the  Cumberland  Valley  Railroad  Com- 
pany against  George  W.  Koons  and  others. 
From  a  decree  diSBolving  a  preliminary  in- 
junction, plaintiff  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER,  JJ. 

Walter  K.  Sharpe  and  O.  C.  Bowers,  both  of 
Chambersbu^,  for  appellant.  A.  J.  W.  Hutton 
and  W.  J.  Patton,  both  of  Chambersburg,  for 
appellees. 

BROWN,  J.  This  appeal  is  from  a  decree 
dlssolTing  a  preliminary  injunction  restraining 
the  supervisors  of  the  township  of  Antrim, 
Franklin  county,  from  conatrnctlng  the  grade 
crossing  involved  in  appeal  No.  204,  January 
term,  1913  (Cumberland  Valley  R.  R.  Co.'s  Ap- 
peal, 91  Atl.  254),  in  which  we  have  this  day 
med  an  opinion  reversing  the  order  or  decree 
of  the  court  below.  For  the  reason  stated  in 
that  opinion,  this  appeal  is  sustained. 

The  decree  of  the  court  below  is  reversed 
and  the  preliminary  injunction  is  reinstated, 
the  costs  below  to  be  disposed  of  on  final  de- 
cree, and  those  on  this  appeal  to  be  paid  by 
the  appeUees. 
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AS  Conn.  3M)  i 

HILLS  T.  HABT  et  mL 

(Supreme  Court  of  Brrora  of  Connecticat    July 

13.  1914.) 

L  Wills  (§  163*)— Contmts— DNDme  Ihflu- 

KNCE— BuBDKN  or  PRoor. 

One  contesting  a  will  on  the  ground  of  an- 
ise influence  haa  the  burden  of  proving  tlie 
ondne  influence. 

l£d.  Note.— For  other  caaea,  aee  WUla,  Cent. 
Dig.  U  388-402;  Dec  Dig.  |  163.*] 

X  Wills  (|  163*)— Tjmdub  Iwflubho*— Pb«- 

BUMPTIONS— EZISTXNCE  OF  PEBSONAL  CoNIT- 
DENCE  BETWEEN  PARENT  AND  CllILO. 

The  existence  of  a  relation  of  personal  con- 
fidence between  a  favored  legatee  and  testatrix, 
her  mother,  does  not  raise  a  legal  presumption  of 
undue  influence  by  the  legatee,  nor  place  on  her 
the  burden  of  proving  that  the  will  was  not  pro- 
eared  by  undue  influence,  for  a  child  may  use 
all  fair  and  honest  methods  to  secure  his  par- 
cot's  confidence  and  obtain  a  share  of  his 
bounty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  388-102;   Dec  Dig.  {  163.*] 

S.  Wills  ({  82*)— TuRAiaNTABT  Oapacitt— 

Contests. 

One  possessing  testamentary  capacity  may 
dispose  of  his  property  as  he  pleases,  and  nei- 
ther judge  nor  jury,  In  proceedings  to  contest 
the  will,  may  make  one  for  bim,  though  tUcy 
■ay  think  they  could  treat  his  family  connec- 
tions with  greater  justice. 

[Bd   Note.— For  other  cases,  see  Wills,  Cent 
Dig.!  203;   Dec.  Dig.  {  82.*] 

4.  Wills  (8  168*)— Contests— Undub  Ikflu- 

ence — e  v i  den  cb. 

A  finding  that  a  will  executed  by  a  woman 
«f  active  mind,  strong  intelligence,  and  gou<l 
reasoning  powers  was  procured  by  undue  influ- 
ence of  a  favored  legatee,  a  child,  cannot  be  rest- 
ed on  snrmise,  or  suspicion,  or  inferences  drawn 
from  inconsequential  facts,  but  can  be  based 
alone  on  material  fiicts  established,  and  infer- 
ences which  fairly  and  convincingly  lead  to  the 
eondusion  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Sf  421-437 ;   Dec,  Dig.  {  166.*] 

ft.  Wills  (i  166*)— Coimsia— Undue  Influ- 

XRC-E— E  V IDENCB. 

The  existence  of  undue  influence  may  be 
shewn  by  direct  proof,  or  by  inferences  from  facts 
proven  which  logically  and  reasonably  lead  to 
the  conclusion  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-437;   Dec  Dig.  {  166.*] 

«.  Wills  (|  166*)— Undue  iHixinNaB— Bti- 

BENOE— SUTFICIKNCT. 

Evidence  held  not  to  justify  a  finding  that  a 
win  was  procured  by  undue  influence  of  a  fa- 
vored legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-437 ;  Dec  Dig.  {  166.*] 

7.  Wtlm  (i  166*)- Undue  Iniluenob— Eti- 

DKNCE. 

_  Where  a  will  represents  the  wishes  of  testa- 
trix, and  is  such  a  disposition  of  her  estate  as 
•be  desires,  and  she  has  not  done  anything 
against  her  will,  and  her  discretion  has  not  been 
eontrolled,  or  her  free  agency  overcome,  the 
mere  fact  that  a  &vored  legatee  had  succeeded 
in  poisoning  testatrix's  mind  against  a  child  prac- 
ti^ly  disinherited  does  not  alone  justify  an  in- 
ference that  the  will  was  the  result  of  undue  in- 
fluence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
I  Dig.  H  375-881 ;   Dec.  Dig.  i  155.*] 

Appeal    from    Superior    Court,    Hartford 
County ;  Wililam  S.  Case,  Judge. 


Proceeding  for  tkc  probate  of  fbe  will  of 
Julia  G.  Hills,  deceased.  From  a  decree  of 
the  probate  court,  an  appeal  was  taken  to 
the  superior  court  by  Stuart  F.  Hills,  where 
tbere  was  judgment  setting  aside  parts  of  the 
wlU,  and  permittlns  the  remainder  to  stand, 
and  A.  Elijah  Hart  and  another,  executors, 
appeal.    Reversed,  and  new  trial  ordered.     . 

Joseph  L.  Barbour  and  Lewis  Sparry,  both 
of  Hartford,  for  appellants.  William  M. 
Maltbie,  Albert  a  Bill,  and  Hugh  M.  Alcorn, 
all  of  Hartford,  for  appellee. 

WHEELER,  J.  Mrs.  Hills  died  June  22, 
1912;  her  will  was  executed  November  13, 
1911,  and  probated  July  9,  1912.  She  was 
a  widow,  65  years  of  age,  having  three  adult 
children,  Louis,  Stuart,  and  Mrs.  Hinkley. 
The  will  gave  to  Mrs.  Hinkley  her  personal 
and  household  effects  and  a  savings  t>ank  de- 
posit of  about  $680;  to  Stuart  $2,000;  to  a 
long-time  domestic  servant  $1,000;  and  In 
the  fifth  paragraph  it  disposed  of  the  residue, 
givlDg  in  the  second  clause  two-thirds  thereof 
to  Mrs.  Hinkley,  and  In  the  third  clause  it 
disposed  of  the  remaining  one-third,  giving 
$1,500  to  Louis  and  his  wife  and  daughter, 
and  the  balance  in  trust,  the  income  of 
which  should  go  to  Louis  for  life,  with  re- 
mainder to  his  daughter. 

The  ]nt7  found  that  the  third  clause  of 
the  will  and  the  second  paragraph  of  the 
fifth  clause  of  the  will  had  been  procured 
by  the  undue  influence  of  Mr.  and  Mrs. 
Hinkley,  and  were  not  the  will  of  Mrs.  Hills. 
From  the  decree  entered  upon  thia  verdict, 
the  defendant  executors  appeal. 

In  our  discussion  we  shall  consider  In  the 
main  the  facts  which  are  conceded  and  those 
most  favorable  to  the  plaintiff  which  the 
Jury  might  reasonably  have  found  upon  the 
evidence. 

[1  ]  The  burden  of  proving  the  Issue  of  un- 
due influence  was  upon  the  contestant  He 
alleged  It;  be  must  prove  It  by  a  fair  pre- 
ponderance of  the  evidence. 

[2]  The  fact  that  tbere  existed  a  relation 
of  personal  confidence  between  Mrs.  Hinkley 
and  her  mother  raised  no  legal  presumption 
of  undue  influence,  and  did  not  place  upon 
her  the  burden  of  proving  that  the  will  had  not 
been  procured  by  undue  influence  as  alleged. 

Confidence,  close  and  continuing,  should  ex- 
ist between  parent  and  child.  It  is  the 
child's  privilege  to  anticipate  some  share  of 
the  parent's  estate.  He  may  use  ail  fair  and 
honest  methods  to  secure  his  parent's  confi- 
dence and  obtain  a  share  of  his  bounty. 
From  such  a  relationship  alone,  the  law  will 
never  presume  confidence  has  been  abused 
and  undue  Influence  exercised.  Lockwood  v. 
Lockwood,  80  Conn.  513,  523,  69  AU.  8; 
Mooney  v.  Mooney,  80  Conn.  446,  452,  68  AtL 
985;  Dale's  Appeal,  67  Conn.  127,  144,  17 
Ati.  757. 

The  distinction  between  a  legatee  who  is  ft 
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child  ini  one  wbo  la  a  strancer,  bdnc  the 
religious  adviser,  boslness  agent,  attorney, 
or  physician  of  the  testatrix,  is  marked.  The 
law  casts  the  bnrden  of  showing  the  absence 
of  undae  Inflnence  upon  the  legatee  holding 
such  fiduciary  relation ;  otherwise  it  remains 
with  the  party  alleging  it 

Mrs.  HiUs  was,  at  the  time  the  executed 
her  will  on  November  11,  1911,  and  long 
prior  thereto,  In  good  physical  and  mental 
health,  and  ao  eonttnaed  until  «  few  days 
of  her  death,  which  occurred  Jane  22,  1912. 
She  was  a  woman  of  quick  and  active  mind, 
of  strong  intelligence,  fair  education,  broad 
Information,  widely  traveled,  keenly  observ- 
ant, of  retentive  memory,  and  deeply  in- 
terested in  all  current  events.  She  possessed 
good  reasoning  powers  and  reached  her  con- 
dusions  by  a  logical  sequence  of  reasoning; 
she  was  a  strong  thinker,  very  ind^)endent  In 
her  Judgment  and  positive  in  her  opinions; 
'  she  had  had  unusual  business  experience  for 
a  woman,  and  held  religions  views,  liberal 
and  catholic.  She  regulated  ber  own  life, 
dominated  her  household,  and  managed  her 
business  affairs  with  such  sagacity,  courage, 
and  success  that  the  competency  her  husband 
left  her  had  more  than  doubled,  although  she 
had  provided  for  her  diildroi  and  self  gen- 
erously. 

[3]  She  had  the  legal  right  to  make  her 
own  will  as  she  pleased.  Neither  judge  nor 
jury  have  the  power  to  make  one  for  her, 
even  though  they  may  think  they  can  treat 
her  family  connections  with  greater  justice. 
Sturdevant^s  Appeal,  71  Conn.  892,  397,  42 
AtL  70. 

[4]  It  la  not  inconceivable  that  a  testatrix 
of  this  diaracter,  even  in  the  strength  of  her 
vigor,  may  have  been  unduly  influenced;  it 
Is,  however,  certain  such  a  conclusion,  so 
foreign  to  her  true  character,  should  not  be 
'  reached  upon  surmise,  or  suspicion,  or  in- 
ferences drawn  from  inconsequential  facta, 
but  should  rest  on  the  safe  foundation  of 
material  facts  proven,  and  inferences  which 
fairly  and  convincingly  lead  to  that  oondu- 
Bion. 

The  drcnmstances  surrounding  the  mak- 
ing and  execution  of  Mrs.  Hills'  will  furnish 
no  evidence  whatever  of  undue  influence. 

Tbe  vrlU  makes  an  unequal  distribution 
among  the  chUdren,  yet  one  which  la  neither 
unnatural  nor  in  dissonance  with  the  testa- 
trix's expressed  intent. 

There  were  special  reasons  for  leaving 
Louis'  share  in  trust  Mrs.  Hlnkley  was  an 
only  daughter,  who  had  always  lived  with 
her  mother,  and  her  mother  had  frequently 
declared  her  purpose  of  giving  her  the  larg- 
est share  of  her  estate.  Stuart  had  inherit- 
ed and  still  retained  a  share  of  his  father's 
estate,  and  was  capable  of  earning  and  did 
earn  a   fair   living. 

The  jury  might  have  found  from  the  testi- 
mony of  Stuart  that  some  time  prior  to  Janu- 
ary, 1911,  a  taim»t  wlU  of  Mn.  HiUa  existed 


under  which,  assuming  the  estate  was  then 
as  much  as  at  the  decease  of  Mrs.  Hills, 
Mrs.  Hlnkley  would  have  received  about 
$27,000,  and  Stuart  and  Louis  about  $15,000 
each. 

Under  a  former  will  admittedly  made  in 
January,  1011,  Stuart  received  $6,000;  Louis 
and  Mrs.  Hlnkley  about  $28,000  each. 

Under  ttie  will  before  us  Stuart  received 
$2,000,  Louis  about  $19,000,  or  $9,000  less 
than  by  the  January  will,  and  Mrs.  Hlnkley 
about  $40,000,  or  $12,000  more  than  by  the 
January  will. 

If  the  verdict  stands,  Louis  would  get  over 
$82,000,  and  $13,000  of  this  would  be  free 
from  a  trust  Mrs.  Hlnkley  would  get  nearly 
$15,000,  and  Stuart  would  get  over  $13,0001 

It  is  conceded  that  Mrs.  Hills  never  de- 
parted from  ber  setttled  purpose  to  leave  the 
body  of  Louis'  share  in  trust  and  to  give 
Mrs.  Hlnkley  a  larger  share  than  either  of 
the  sons. 

The  verdict  reverses  her  intention  and 
gives  Louis  over  twice  as  much  as  Mrs.  Hlnk- 
ley, and  gives  him  about  $18,000  free  from 
the  trust 

In  the  first  will  Stuart  receives  substan- 
tially the  same  share  as  Louis;  in  the  Jan- 
uary will  he  only  receives  a  $6,000  bequest; 
and  in  the  November  will  he  receives  only 
$2,000.  Were  these  changes  in  her  disposi- 
tion of  her  property  due  to  a  natural  Increase 
in  her  love  for  her  daughter  and  a  decrease 
in  her  feeling  for  Stuart  or  were  they  due 
to  other  causes? 

{!]  The  existence  of  undue  influence  may 
be  shown  by  direct  proof,  and  none  such 
la  here  claimed,  or  by  inferences  from  proven 
facts  whidi  logically  and  reasonably  lead  to 
such  conclusion;  and  it  Is  from  such  proof 
the  contestant  insists  the  Jury  ml^t  have 
drawn  the  inference  of  undue  influence. 

[1,7]  The  ultimate  question  is:  Upon  the 
evidence  could  the  Jury  reasonably  have 
drawn  the  Inference  of  undue  Influence? 

The  contestant  bases  his  claim  of  undue 
influence,  in  gmeral,  upon  these  considera- 
tions; liiat  there  existed  on  the  part  ct 
Mrs.  Hills  toward  her  son  Stuart  so  great 
love  as  to  make  him  her  favcHita  child ;  that 
this  manifested  Itself  in  the  will  made  prior 
to  January,  1911,  which  gave  him  about  one- 
third  of  her  estate;  that  her  atTection  for 
him  began  to  abate  in  the  year  1906,  and  her 
association  with  him  ceased  in  December, 
1910,  but  that  in  reality  her  love  for  hiok 
never  died ;  that  there  was  no  adequate  cause 
in  his  conduct  or  in  their  relations  to  eacb 
other  to  account  for  her  change  in  affectioik 
or  for  the  diminished  share  in  her  boimty 
shown  by  the  wills  of  January  and  Novem- 
ber, 1911;  that  Mr.  and  Mrs.  Hlnkley,  Uving 
as  they  did  with  BIrs.  Hills,  had  the  fuUest 
opportunity  to  have  not  only  gained  her  cont- 
fldence,  but  to  have  influenced  her  testamerk- 
tary  treatment  of  Stuart  to  the  advantage  o£ 
Mrs.  Hlnkley;  that  Mrs.  Hlnkley  was  of  «. 
hard  and  domineering  cbaraotar,  and  on  ■sv- 
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erU  occasiona  Indicated  her  control  over  her 
mother  and  her  own  purpose  to  bend  her 
mother  to  her  will;  that  both  Mr.  and  Mrs. 
Blnkley  were  keenly  alive  to  bettering  their 
own  financial  prospects;  that  through  ad- 
vancing years  Mrs.  Hills  must  have  become 
more  or  less  dependent  upon  her  daughter; 
that  Mrs.  Hlnkley  was  a  woman  capable  of 
Intense  feeling  and  loved  her  brother  deeply, 
never  became  recoflciled  to  his  marriage,  al- 
ways disliked  his  wife,  and  toward  the  end 
of  their  association  the  relation  between  Mrs. 
Binkley  and  Mrs.  Stuart  Hills  reached  a 
point  of  armed  neutrality  until  in  February, 
lOlO,  the  estrangement,  through  a  quarrel, 
devolved  into  an  open  rupture  of  all  associ- 
ation; that  the  root  of  the  trouble  lay  in  a 
feeling  of  Jealousy  engendered  in  her  because 
of  her  brother's  marriage;  that  Mrs.  Hinkley 
was  the  instigator  of  the  February  quarrel 
and  the  one  at  fault;  that  Mrs.  Hills'  knowl- 
edge of  it  must  have  come  through  her,  and 
tbat  in  consequence  of  it  the  relations  be- 
tween her  brother  Stuart's  ftunily  and  her 
mother's  almost  ceased,  and  her  mother's 
feeling  for  Stuart  began  to  change;  tbat  the 
cessation  of  all  family  relations  ceased  at 
Christmas,  1910,  when  Stuart  returned  the 
Christmas  gifts  sent  by  Mrs.  Hills',  Lonii^ 
and  Mrs.  Hinkley's  families  to  Stuart  and  his 
children  because  no  present  had  been  sent  his 
wife;  that  the  recital  of  the  reasons  for  his 
course  in  returning  the  presents  must  have 
come  to  Mrs.  Hills  through  Mrs.  Hinkley,  and 
could  not  have  been  fairly  presented  in  view 
of  the  immediate  making  by  Mrs.  Hills  of  the 
January  wlU;  that  on  several  occasions  Mr. 
Blnkley  bad  made  false  statements  of  Stuart 
to  his  mother,  and  after  her  decease  had  ex- 
pressed deep  regret  at  his  course;  that  all 
the  circumstances  indicate  Mr.  and  Mrs. 
Binkley  poisoned  the  mind  of  Mrs.  Hills 
against  Stuart,  and  as  a  consequence  she  de- 
termined to  deprive  him  of  the  great  part  of 
her  bounty  as  glyen  him  by  the  earliest  will, 
and  in  November,  1911,  as  her  prejudices 
grew,  she  further  decreased  his  share. 

Aside  from  the  conduct  of  Mr.  and  Mrs. 
Hinkley  toward  Stuart  in  the  last  sickness 
of  Mrs.  Hills,  and  after  her  decease,  and  the 
inferences  to  be  drawn  from  the  demeanor  of 
witnesses  and  the  conduct  of  the  appellees' 
case,  these  are  the  considerations  from  which 
the  contestants  maintain  that  the  jury  might 
reawmably  have  found  undue  influence  on 
the  part  of  Mr.  and  Mrs.  Hinkley. 

Assuming  that  the  Jury  might  have  found 
the  substantial  elements  of  these  considera- 
tions proven,  it  would  stUl  be  necessary  to 
inquire  where  is  there  any  evidence  that  Mrs. 
Hills  was  unduly  influenced  in  making  her 
will? 

If  Mr.  and  Mrs.  Hinkley  had  systematical- 
ly sought  to  poison  the  mother's  mind  against 
her  son  and  had  succeeded,  and  under  the 
Influences  of  the  prejudices  so  generated  she 
made  her  will,  it  does  not  follow  as  an  infer- 
ence that  the  will  was  the  product  of  their 


undue  influence.  If  the  will  represented  her 
wishes,  and  was  such-  a  disposition  of  her  es- 
tate as  she  desired,  and  she  was  then  of 
sound  and  diq;>osing  mind,  it  is  her  will,  and 
not  another'sL  She  has  not  done  something 
against  her  wUl,  and  contrary  tQ  her  wishes. 
Her  discretion  and  Judgment  have  not  been 
controlled,  and  her  free  agency  has  not  been 
overcome.  This  Is  our  test  St  Leger's  Ap- 
peal, 34  Conn.  434,  442,  91  Am.  Dec.  735. 

All  the  evidence  points  to  the  uncontradict- 
ed fact  that  the  will  of  November,  1911,  rep- 
resented fairly  and  fully  Mrs.  Hills'  desires 
and  feelings  at  that  time  toward  her  chil- 
dren. She  went  about  its  making,  as  she  did 
about  all  of  her  business,  alone;  she  instruct- 
ed her  lawyer  as  to  her  desires,  and  she  did 
not  ask  him  for  advice  as  to  how  she  should 
dispose  of  her  estate.  Neither  Mr.  nor  Mrs. 
Hinkley  were  present  at  the  interviews  re- 
garding the  wUl,  and,  so  far  as  tills  record 
shows,  they  never  knew  nor  made  a  request 
or  a  suggestion  about  its  contents,  and  never 
made  a  request  of  Mrs.  Hills  as  to  the  dis- 
position of  her  estate. 

If  they  could  be  held  responsible  for  hav- 
ing poisoned  the  mind  of  Mrs.  Hills  against 
Stuart,  they  cannot  be  found  guilty  of  hav- 
ing controlled  the  provisions  of  her  will,  in 
the  absence  of  proof  that  they  had  ever  com- 
municated with  her  about  It,  or  she  with 
them,  and  in  the  face  of  the  f&ct  that  the 
will  represented  her  feelings  and  wishes, 
and  was  made  in  their  absence,  and  that  they 
were  and  remained  Ignorant  of  its  contents. 

In  addition  to  this,  we  do  not  think  the  evi- 
dence fairly  susceptible  of  the  inference  that 
either  Mr.  or  Mrs.  Hinkley  designedly  sought 
to  poison  the  mother's  mind  against  the  son. 
It  was  an  unhappy  family  diGCerence.  The 
mother  had  changed  in'  her  feeling  for  her 
son.  Its  beginnings  came  through  the  family 
dislike  for  Stuart's  wife.  The  February, 
1910,  difference  between  Mrs.  Hinkley  and 
Mrs.  Stuart  Hills— and  the  Jury  might  very 
reasonably  have  found  that  Mrs.  Hinkley  was 
the  one  at  fault  at  this  time — greatly  ag- 
gravated the  strained  relations.  When 
Stuart  returned  the  Christmas  presents  be- 
cause his  wife  had  been  overlooked,  his  loyal- 
ty toward  his  wife  deeply  offended  bis  moth- 
er, and  was  the  occasion  for  a  cessation  of 
family  relations  between  the  families.  It 
was  not  what  Mrs.  Hinkley  told  her  mother 
of  this  incident,  but  the  fact  of  the  return  of 
the  presents  which  led  to  the  breach  between 
mother  and  son.  The  will  of  January,  1911, 
immediately  followed.  Mother  and  son  fail- 
ed to  greet  each  other  when  they  met  Each 
side  claims  the  other  was  at  fault;  but  it  Is 
clear  the  mother  believed  it  was  her  son's 
fault,  and  she  grieved  greatly  over  it 

The  testimony  is  abundant  and  unimpeach- 
able that  the  November  wUl  did  express  Mrs. 
Hills'  wishes,  and  continued  to  express  them 
to  the  last 

If  the  Jury  did  find  that  Mrs.  Hinkley  had 
a  motive  for  desiring  a  change  in  her  moth- 
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er's  will,  and  found  that  she  bad  abundant 
means  and  opportunity  for  Influencing  her 
mother,  this  is  very  far  from  furnishing  evi- 
dence that  the  opportunity  was  used  and 
used  for  an  improper  purpose. 

All  of  the  statements  Mr.  Elnkley  is  said 
to  have  made  to  Mrs.  HiUs  of  Stuart — and 
they  appear  to  be  confined  to  three  subjects — 
were  made  quite  a  time  before  the  breach 
bet'^een'  mother  and  son;  the  son  subsequent- 
ly had  an  opportunity  to  explain  them;  two 
of  the  subjects  were  founded  on  fact;  the 
relations  between  the  mother  and  son  continu- 
ed until  long  after  cordial  and  affectionate; 
and  no  change  in  her  will  was  made  until 
much  later.  Under  these  circumstances  we 
regard  the  statements,  if  made,  as  of  very 
little  weight  in  tending  to  prove  the  undue 
Influence  charged. 

There  la  no  reasonable  basis,  when  all  the 
evidence  is  considered,  for  the  argument  that 
Mrs.  Hills  was  dependent  upon  Mrs.  Hlnkley. 
The  character  and  characteristics  of  Mrs. 
Hills  show  the  reverse  to  be  the  truth. 

So,  too,  it  could  not  be  reasonably  found 
that  Mrs.  Hills  was  under  the  dominion  of 
her  daughter.  She  appears  to  have  been  as 
little  likely  to  be  a  subject  for  undue  influence 
as  any  reasoning  woman,  and  to  have  pos- 
sessed and  retained  a  positive,  even  aggres- 
sive, and  Independent  mind. 

To  take  up,  one  by  one,  and  analyze  in  de- 
tail the  several  matters  which  the  contestants 
assert  furnish  ground  for  the  inference  of 
undue  influence  would  prolong  the  opinion  to 
unseemly  lengths.  It  Is  sufficient  to  say  that 
we  have  examined  the  evidence  with  care,  and 
are  satlsfled  that  the  verdict  is  manifestly 
against  its  weight,  and  should  not  stand. 
We  reach  tills  conclusion  after  giving  due 
consideration  to.  the  court's  refusal  to  set 
aside  this  verdict,  and  with  a  full  apprecia- 
tion of  the  work  of  the  court  throughout  the 
presentation  of  the  evidence,  and  In  Its  ad- 
mirable charge  to  the  Jury.  We  know  of  no 
subtantial  error  which  the  record  shows 
the  trial  court  committed  save  only  In  its 
failure  to  set  aside  the  verdict. 

There  is  error,  the  Judgment  is  reversed, 
and  a  new  trial  ordered.  In  tills  opinion  the 
other  Judges  concurred. 

(88  Conn.  4«)  '"^=" 

STEVENS  V.  RISLEY  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 

July  13,  1914.) 

L  Pleading  (|  129*)— Plea  or  Answeb— Ad- 
missions. 

In  an  action  by  the  assignee  of  a  note  and 
mortgage  to  foreclose  the  mortgage,  defendant, 
by  not  denying  that  the  note  and  mortgage 
were  given  by  mm  to  another  or  that  they  bad 
been  assigned  to  the  plaintiff  or  that  they  had 
been  made,  admitted  such  facts. 

[Ed.  Note. — For  other  caseB,  see  Pleading, 
Cent.  Dig.  {§  270-275;    Dec.  Dig.  $  129. •] 

2.  MoBTaAQEs  (§  423*)— TiUE  to  Fobeclose. 
Defendant  purchased  an  equity  of  redemp- 
tion in  property  wbdch  he  was  to  repair,  and 
the  seller  agreed  to  release  a  second  mortgage 


80  that  a  larger  first  mortgage  might  be  ob- 
tained and  to  pay  interest  on  the  first  mortgage, 
and  the  defendant  executed  a  note  payable  on 
demand  with  interest  after  six  months  and 
began  repairing  the  premises  on  the  under- 
standing that  the  second  mortgage  should  not 
be  demanded  until  the  repairs  were  made  and  a 
larger  first  mortgage  secured.  Held,  an  agree- 
ment to  forbear  demand  of  interest  of  defend- 
ant if  he  made  the  repairs,  and  that  an  assignee 
of  the  note  with  notice  was  affected  by  the 
agreement,  so  that  his  demand  of  interest  and 
his  action  to  foreclose  before  the  expiration  of 
the  six  months  was  premature. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1262;  Dec  Dig.  i  423.*] 

Error  from  Superior  Court,  New  Haven 
County;   Joseph  P.  Tuttle,  Judge. 

Action  by  Edward  E.  Stevens  against  Jo- 
seph Blsley  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Writ 
of  error  dismissed. 

George  E.  Beers,  of  New  Haven,  and  L. 
Russell  Carter,  of  Waterbury,  for  plaintiff 
In  error.  Walter  J.  Walsh  and  Charles  J. 
Martin,  both  of  New  Haven,  for  defendants 
In  error. 

THAYER,  J.  [1]  The  plaintiff  in  error,  as 
asslguee  of  a  note  and  mortgage  given  by 
the  defendant  in  error  to  one  Cables,  brought 
his  action  to  the  superior  court  to  foreclose 
the  mortgage.  It  was  not  denied  upon  the 
trial  that  the  note  and  mortgage  were  given 
by  the  defendant  to  Cables,  or  that  they  had 
been  assigned  to  the  plaintiff,  or  that  they 
had  not  been  paid.  Admitting  by  not  de- 
nying these  facts,  the  defendant  as  a  second 
defense  alleged  that  the  plaintiff  had  re- 
ceived the  interest  on  the  mortgage  note  to  a 
date  subsequent  to  the  date  of  bringing  the 
action  for  foreclosure  without  reserving  the 
right  to  bring  suit  upon  the  note  prior  to 
the  date  to  which  Interest  was  paid,  and  also 
that  the  plaintiff  took  the  assignment  with 
full  luiowledge  of  an  agreement,  which  ap- 
pears in  the  record,  between  the  defendant 
and  Cables,  the  mortgagee,  and  that  the  de- 
fendant was  at  work  carrying  out  the  agree- 
ment at  the  time  the  suit  was  brought  Tho 
reply  admitted  that  the  plaintiff  had  knowl- 
edge of  the  agreement  at  the  time  he  pur- 
chased the  assignment  The  agn^eement,  of 
the  same  date  as  the  note  and  mortgage,  pro- 
vides that: 

If  Risley  "shall  overhaul  the  Grand  avenue 
property,  this  day  deeded  by  Gables  to  Risley, 
convertmg  the  main  building  situated  on   said 
Grand  avenue,   at  the  comer  of  South   Front 
street  in  said  New  Haven,  converting  to  con- 
sist of  putting  the  stores  in  order,  and  makins 
tenement  rooms  on  second  and  third  floors,  and 
generally   repairing  what  is  necessary  in  botli 
buildings  to  make  them  rentable,  that  he,  the 
said  Cables  will,  assist  the  said  Risley  to  ol>~ 
tain   credit  for  some  of   the   material    for   the 
said  repairs  when  necessary,  and  to  release  tlie 
second   mortgage   so    that   a  larger    first   mort- 
gage can  be  obtained  on  said  premises,  Risley 
to  receive  up  to  $2,500  of  the  increase  of  the  firs^ 
mortgage,  and  the  balance  of  the  said  increase 
to  be  applied  to  his  credit  on  the  second  mor-fc. 
gage,  Cables  to  pay  the  interest  on  first  mort— 
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lage,  due  July  1,  1918,  and  to  collect  the  rents 
dne  at  that  tline,  to  all  of  this  we  both  agree." 

The  note  dated  June  20,  1913,  reads,  so 
far  as  material  here: 

"On  demand  for  value  received  I  promise  to 
pay  to  Cornelius  H.  Cables  or  order  fourteen 
thousand  dollars  with  interest  after  six  months 
from  date,  at  six  per  cent  per  annum  payable 
semiannually." 

The  judgment  file  sets  out  the  facts  upon 
which  the  court  founded  Its  Judgment  (and 
many  other  facts  more  appropriate  to  a  find- 
ing for  appeal  than  a  Judgment  file),  and  it 
shows  that  at  the  time  the  assignment  was 
made,  August  21,  1918,  Hisley  was  engaged 
In  good  fftlth  in  carrying  out  his  part  of  the 
agreement.  It  appears,  also,  among  the  facts 
set  forth  In  the  Judgment  file,  that  the  plain- 
tiff secured  a  reduction  In  the  purchase  price 
to  be  paid  for  the  assignment  because  of  the 
Interest  stipulation  contained  in  the  note, 
and  that  this  was  sufficient  to  prevent  a  de- 
mand either  of  Interest  or  principal  of  the 
note  imtil  December  20,  1913,  the  end  of  the 
six  months'  period.  It  appears,  also,  that 
the  plaintiff  made  demand  for  the  payment 
of  the  note  on  September  22,  1913,  and 
brought  the  action  for  foreclosure  two  days 
later.  The  court  found  that  the  action  was 
prematurely  brought  and  rendered  Judgement 
(or  the  defendant. 

[2]  The  plaintiff  in  error  has  seized  upon 
the  court's  finding  that  an  allowance  was 
made  for  Interest,  and  insists  that  the  court's 
finding  that  the  suit  was  prematurely  brought 
rests  upon  Its  conclusion  that  this  was  enough 
to  preclude  a  demand  before  the  end  of  six 
months  from  the  date  of  the  note.  This  does 
not  meet  the  entire  situation,  but  leaves  un- 
answered the  fact  alleged  and  established 
that  the  plaintiff  was  hound  by  the  agree- 
ment of  Cables  so  far  as  that  postponed  the 
time  for  demanding  payment  of  the  note. 
If  It  were  to  be  granted  that  the  court  was 
wrong  in  Its  conclusion  in  the  respect  claim- 
ed, still  the  record  shows,  as  we  think,  that 
the  salt  was  prematurely  brought 

It  is  apparent  that  the  giving  of  the  note 
and  mortgage  and  the  agreement  between  the 
defendant  In  error  and  Cables  on  June  20th 
were  but  a  single  transaction.  It  appears 
dearly  on  the  papers  that  Cables  had  sold 
the  defendant  In  error  an  equity  of  redemp- 
tion in  the  Grand  avenue  property,  the  build- 
ings upon  which  required  repairs  and  re- 
modeling to  fit  them  for  new  purposes  which 
would  make  them  more  rentable.  It  required 
time  to  make  these  repairs  and  they  would 
be  an  expense.  They  would  make  the  prop- 
vty  better  mortgage  security.  The  note  and 
agreement  were  adapted  to  give  Bisley  the 
time  to  make  the  repairs,  and  Cables  agreed 
to  help  him  raise  additional  money  on  the 
first  mortgage,  a  part  of  which  he  was  to  re- 
tain and  a  part  was  to  go  to  Cables  to  apply 
on  the  second  mortgage.  There  was  a  clear 
ondetstandlng  implied  in  the  agreement  that 


the  second  mortgage  should  not  be  demanded 
until  the  repairs  and  Improvements  were 
made  and  a  larger  first  mortgage  secured. 
The  note  accords  with  the  agreement  in  this, 
for  admittedly  no  Interest  was  to  be  called 
for  for  six  months,  and  the  defendant  claims 
that  by  a  proper  construction  of  the  lan- 
guage of  the  note  the  principal  was  not  de- 
mandable  until  after  six  months.  We  do  not 
find  it  necessary  to  adopt  this  construction. 
Assuming  that  It  was  by  its  face  demandable 
at  an  earlier  period,  the  agreement  signed  at 
the  same  time  implies  an  agreement  to  for- 
bear making  demand  If  Rlsley  performed  his 
part  of  the  agreement  and  made  the  repairs. 
This  was  enough  to  prevent  Cables  making 
demand  so  long  as  Rlsley  was  performing, 
and  the  fact  that  interest  was  to  be  forborne 
for  six  months  indicates  that  the  parties  un- 
derstood that  this  time  would  be  required 
for  making  the  repairs. 

The  agreement  between  Cables  and  Rlsley 
was  not  a  part  of  the  note  and  mortgage 
and  bad  the  plaintiff  taken  his  assignment  In 
Ignorance  of  the  agreement  he  would  not 
have  been  bound  by  it  As  a  bona  fide  hold- 
er of  these,  he  would  not  have  been  affected 
by  the  equities  which  existed  as  between 
Risley  and  Cables.  But  he  admits  in  his 
reply  that  he  had  knowledge  of  the  exist- 
ence of  the  agreement,  and  the  Judgment  file 
contains  a  finding  by  the  court  that  he  knew 
that  Rlsley  had  made  repairs  and  performed 
services  in  carrying  it  out  He  was  thus 
placed  in  the  position  of  Cables,  of  whom 
he  purchased  the  note  and  mortgage  with 
this  knowledge.  The  latter  would  be  estop- 
ped In  the  equitable  proceeding  to  foreclose 
the  mortgage  to  claim  the  right  to  enforce 
the  payment  of  the  note  In  face  of  his  agree- 
ment to  forbear  demand  and  collection  un- 
til the  Improvements  were  made  and  an  in- 
creased first  mortgage  could  be  obtained. 

It  is  claimed  In  behalf  of  the  plaintiff  in 
error  that  it  appears  from  the  record  that 
the  Judgment  was  not  rendered  until  after 
the  date  when,  according  to  the  reading  of 
the  note,  interest  would  be  payable,  and  that, 
as  the  proceeding  was  an  equitable  one,  the 
court  should  have  taken  notice  of  this  fact 
and  given  effect  to  the  terms  of  the  note  by 
its  Judgment  But  it  does  not  appear  that 
equity  would  have  been  done  by  simply  dis- 
allowing Interest  to  December  20th  and  ren- 
dering Judgment  allowing  Interest  from  that 
date.  It  appears  that  the  plaintiff  caused 
a  receiver  of  the  mortgaged  property  to  be 
appointed  who  collected  the  rents  pending 
suit,  thus  taking  the  property  from  the  pos- 
session of  the  defendant  In  error.  It  may 
be  that  he-  was  thus  deprived  of  an  opportu- 
nity to  complete  his  contract  as  well  as  being 
deprived  of  his  rents.  Upon  the  record 
nothing  erroneous  appears  in  the  Judgment 
before  us. 

The  writ  of  error  is  dismissed,  with  costs 
to  the  defendant. 
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VmCOX  T.  DOWNING  ct  aL 

(Sapreme  Coart  of  Errors   of  Connecticat 
July  IS,  1914.) 

1.  Appeai.  and  Ebsob  (i  656*)— AppuoATion 

TO    RlCTIFT    APPEAI/— EVIDEHCB. 

An  application  to  rectify  an  appeal  by  a 
purported  transcript  of  the  testimony  and  by 
«7>rrectinc  roUngrs  on  the  admissibility  of  evi- 
dence wiU  be  denied  where  an  answer  baa  been 
filed  denying  the  correctness  of  the  transcript, 
unless  farther  proof  tlian  the  affidavit  of  oonn- 
8«1  is  furnished. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  »  2828-2828;    Dec.  Dig.  i 

2.  Appcai.  and  Ebbob  ({  970*)— RnuNaa  on 

ETIDENOX— DiSCBKTIOR     0»    TBIAI.    COXJIOf— 

Review. 

The  determination  of  trial  judge  whether 
entries  in  an  account  book  are  of  such  a  char- 
acter as  to  render  the  same  admissible  in  evi- 
dence will  not  be  interfered  with,  unless  dear- 
ly wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  fi  3849-S8S1:    Dec.  Dig.  { 

8.  EriDKHOB  a  882*)- Book  or  AoootrniB— 

Admissibiutt. 

Where  a  book  of  accounts  offered  in  evi- 
dence was  not  properly  kept  within  the  require- 
ments of  the  nde,  it  was  within  the  power  of 
the  trial  court  to  reject  it. 

[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  H  1658,  1669;   Dec.  Dig.  {  382.*] 

4.  Evidence  (|  854*)— Book  of  AcconHTB— 
Admissibiutt. 

An  account  book,  to  be  admisrible  in  evi- 
dence, most  appear  to  have  been  honestly  kept, 
and  not  intentionally  altered,  and  to  have  been 
an  account  of  the  daily  business  of  the  party, 
and  made  to  establish  a  charge  against  another. 

[Ed.    Note. — For    other   cses,    see   EJvidence, 
Gent  Dig.  ji  1432-1483;    Dec.  Dig.  i  354.*] 

6.  Evidence  (|  376*)— Book  o»  Aooountb— 
Admibsibilitt. 

Mutilation  of  a  portion  of  a  book  of  ac- 
count, material  -  to  the  inquiry  presented,  may 
prevent  the  admission  in  evidence  of  the  book, 
anless  the  mutilation  is  satisfactorily  explained. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1628-1646;   Dec  Dig.  {  376.*] 

&  Evidence  (8  876*)— Book  of  Accounts— 

ADinsSIBIUTT. 

Where  a  memorandum  book,  containing 
memoranda  of  accounts  and  other  matters,  not 
in  regular  chronological  order,  and  indicating 
that  it  was  not  a  book  in  which  were  regularly 
kept  accounts  in  the  regular  course  of  business, 
and  inAcating  that  many  pages  had  been  torn, 
was  offered  in  evidence,  and  a  witness  testified 
that  the  book  was  an  account  book  of  his  own, 
and  that  aU  the  daily  transactions  were  entered 
in  the  book,  which  was  the  only  account  book 
kept  by  him,  the  trial  court  did  not  err  in  re- 
jecting it 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  {{  1628-1646;   Dec.  Dig-  I  376.*] 

7.  AsnoNMXNTS  (i  134*) — Choseb  in  Action 
— AonoNB  BT  Absionxx— Bubden  or  Peoor. 

An  assignee  atdng  on  choses  in  action  as- 
•igned  to  him  has  the  burden  of  proving  tliat 
he  is  the  bona  fide  holder  and  owner  thereof 
for  his  own  benefit,  as  alleged  in  his  com- 
plaint, though  defendant  pleads  only  the  gener- 
al issue. 


■lents,  Cent  Dig.  H  229-231;  Dec.  Dig.  { 1: 


iBign- 
34.*] 


8.  Fbaudxtlent    Contetaiicbi    (|    286*)  — 
Tbansfee  to  Wife. 

Where  the  issue  waa  whether  an  assign- 
ment by  a  husband  to  liis  wife  of  choses  in 
action  was  fraudulent,  evidence  of  any  other 
transaction  from  which  any  inference  of  the 
intent  of  the  parties  could  be  drawn  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  »  822-i325,  827-834, 
863^866;   Dec.  Dig.  {  236. *] 

9.  FRAl7DmXIfT      OORVKTANOKS      (|      287*)  — 

Tbanbfebb  to   Win— Btidenox— Admibsi- 

BIUTT. 

Where  an  action  by  a  wife,  as  assignee  of 
her  husband,  of  choses  in  action,  was  defended 
on  the  ground  that  the  assignment  was  fraudu- 
lent as  againat  creditors  of  the  husband,  evi- 
dence of  a  judgment  filed  in  ■  suit  against  the 
husband,  ezecntion  on  the  judgment,  date  of  the 
commencement  of  the  acnon  against  the  hus- 
band, date  of  the  verdict  titerein,  appeal  by  the 
husband,  and  affirmance  w.as  competent  aa 
against  the  husband  to  show  fraud  and  against 
the  wife  to  show  the  circumstance*  under  which 
she  received  the  assignment 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  835;  Dec  Dig.  | 
287.*] 

10.  Fbaudulent    Conveyances    (i    155*)  — 
Tbanbfebs  to  Wife— Evidence. 

A  creditor  who  assails  a  transfer  by  • 
husband  to  his  wife  of  choses  in  action  as 
fraudulent  may  obtain  relief  by  showing  a 
fraudulent  intent  on  the  part  of  the  husband 
or  the  wife,  unless  the  wife  shows  that  she  paid 
a  valuable  oonsideration,  in  which  case  there 
must  be  proof  of  a  fraudulent  intent  on  her 
part  or  notice  by  her  of  the  fraudulent  intent 
of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.   {  493;    Dec  Dig.   | 
156.*] 
IL  Witnesses    tf    892*)  —  Impeachubht  — 

Pleadings. 

The  pleadings  of  a  witness  in  another  ac- 
tion may  be  received  to  contradict  bis  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Witneasea, 
Cent  Dig.  H  1249-1251,  1257;  Dec  Dig.  | 
392.*] 

12.  Evidence  ({  208*)— Adiossionb— Plead- 

INQS. 

Where  the  issue  was  whether  an  assign- 
ment by  a  husband  to  bis  wife  of  choses  in  ac- 
tion was  fraudulent  as  against  his  creditors, 
pleadings  in  another  case  against  the  husband 
are  admissible  as  dedarations  against  Inter- 
est to  be  considered  in  connection  with  ail  the 
allegations  of  the  pleadings. 

[EkL  Note. — For  other  cases,  aee  Evidence, 
Cent  Dig.  li  713-725;  Dec  Dig.  {  208.*] 

Appeal  from  Court  of  Common  Pleas,  New 
London  County ;  Charles  B.  Waller,  Judge. 

Action  by  Martha  R.  Wilcox  against  James 
Downing  and  another  for  the  value  of  tim- 
ber cut  on  shares  and  the  price  of  a  steam 
boiler  and  other  artides.  From  a  judgment 
for  defendants,  plaintlll  appeals.    Affirmed. 

William  H.  Shields  and  Telley  E.  Babcock. 
both  of  Norwich,  for  appellant  Edmund  W, 
Perklna,  of  Norwich,  for  appellees. 

RORABACK,  J.  The  complaint  In  this  ac- 
tion contained  two  counts.  In  the  first  count 
the  plaintiff  sought  to  recover  upon  an  ex- 
press agreement  that  Calvin  Wllcoz,  her 
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slgaor,  should  bave  one-balf  tbe  valne  of 
timber  cut  on  his  land  and  sold  by  the  de- 
fendants. Tbe  second  count  was  for  an  al- 
leged sale  of  a  steam  boiler  and  its  appur- 
tenances. Both  counts  contained  an  allega- 
tion that  tbe  plaintiff,  for  a  valuable  consid- 
eration, was  the  actual  bona  fide  owner  of 
the  claims  above  set  forth.  These  allegations 
were  denied  in  the  answer. 

[1]  There  was  an  application  to  rectify  the 
appeal  made  by  the  plaintiff  supported  by  an 
affidavit  in  conformity  with  the  Rules  of  tbe 
Supreme  Court  of  Errors,  p.  270,  (  4.  This 
application  contained  two  separate  para- 
graphs. The  application  in  paragraph  1  con- 
tained a  purported  transcript  of  testimony 
which  the  plaintiff  alleged  was  given  upon 
the  trial  of  tbe  cas&  The  defendants'  coun- 
sel filed  an  answer,  ander  oath,  to  tbe  appli- 
cation to  rectify.  This  answer,  as  to  para- 
graph 1  of  the  application,  In  substance  de- 
nied that  the  transcript  of  testimony  was 
correct  No  depositions  were  offered  In  sup- 
port of  tbe  application  to  rectify,  and  it  is 
not  clear  from  the  printed  record  whether 
tbe  plaintiff's  dalms  for  correction  are  true 
or  not 

Applications  of  this  kind  where  an  answer 
has  been  filed,  as  in  .the  present  case,  will  be 
denied,  unless  further  proof  than  the  affida- 
vit of  counsel  Is  furnished.  Norman  Print- 
ers' Supply  Go.  V.  Ford,  77  Ck>nn.  4ftl,  469, 
69  AO.  499. 

Paragraph  2  of  this  motion  relating  to  the 
rulings  of  the  court  as  to  tbe  admissibility 
of  an  account  book  of  the  plaintiff  is  also 
denied  for  substantially  the  same  reasons 
that  are  given  as  to  paragraph  1  of  the  appli- 
cation. 

Tbe  errors  assigned  relate  either  to  rul- 
ings upon  evidence  or  tbe  refusal  of  the 
court  to  Instruct  the  Jury  as  requested. 

[2-1]  The  rejection  of  Calvin  WUcox's 
memorandum  book  was  not  erroneous.  In 
npport  of  ber  claim  that  Calvin  Wilcox,  the 
plaintiff's  assignor,  had  sold  and  delivered 
the  articles  of  merchandise  to  the  defend- 
ants as  alleged  In  the  second  count  of  the 
plaintiff's  complaint,  Mr.  Wilcox  produced  a 
bo<A  containing  memoranda  relating  to  the 
sale  and  delivery  of  these  articles  which  the 
defendants  claimed  were  never  sold  to  them. 

Calvin  Wilcox  was  called  as  a  witness, 
and  testified  that  It  was  an  account  book  of 
Us  own ;  that  all  the  dally  transactions  were 
altered  in  this  book;  and  that  this  was  the 
only  account  book  kept  by  him. 

Upon  this  question  the  trial  court  found 
that  the  book  in  question  was  a  memorandum 
l>ook  about  ten  Inches  long,  eight  inches  wide 
and  three-eighths  of  an  inch  thick,  from  which 
many  pages  had  been  torn.  It  contained 
memoranda  of  some  accounts  and  other  mat- 
ters, but  not  In  regular  chronological  order. 
Thb  book  Itself  did  not  indicate  that  it  was  a 
book  in  which  were  regularly  kept  accounts 
of  the  witness,  or  that  it  was  kept  in  the  reg- 
nlax  ooorse  of  bis  business. 


It  Is  for  the  presiding  Judge  to  %ay,  in  the 
first  Instance,  whether  entries  in  an  account 
book  are  of  such  a  character  as  to  render  it 
admissible,  and  bis  decision  wUl  not  be  inter- 
fered with,  unless  clearly  wrong.  Biley  v, 
Boehm,  167  Mass.  183,  187,  46  N.  £.  84. 

As  a  general  rule,  when  a  book  of  accounts 
shows  that  It  Is  not  proiterly  kept  within 
the  requirements  of  the  rule,  it  is  within  the 
power  of  the  court  to  reject  it.  Pratt  v. 
White,  132  Mass.  477,  478.  To  a  certain 
extent  tbe  basis  of  a  ruling  of  the  trial  Judge 
as  to  the  admission  of  an  account  book  may 
consist  of  facts  gained  by  his  personal  exam- 
ination. Blley  T.  Boehm,  167  Mass.  183, 186, 
187,  46  N.  K.  84. 

The  trial  court  may  exclude  an  account 
book  where  either  Its  condition  or  appearance 
or  tbe  evidence  reasonably  creates  a  suspicion 
that  it  Is  not  a  true  record  of  what  it  pur- 
ports to  be.  It  must  appear  to  have  been 
honestly  kept,  and  not  intentionally  erased 
or  altered,  and  to  have  been  an  account  of 
the  daUy  business  of  the  party,  and  made 
for  the  purpose  of  establishing  a  charge 
against  another.  Pratt  v.  White,  132  Mass. 
478 ;  McNulty's  Appeal,  135  Pa.  210,  19  AO. 
936. 

Mutilation  of  a  portion  of  a  book,  material 
to  the  Inquiry,  may  prevent  Its  admissibility, 
unless  satisfactorily  explained.  Crane  v. 
Brewer,  73  N.  J.  Eq.  658,  68  AU.  78;  Cham- 
berlayne  on  Evidence,  voL  4,  Ji  3051  to  3149, 
inclusive. 

We  cannot  say  that  tbe  court  below  was 
not  Justified  In  the  rejection  of  the  book. 

[7]  It  Is  asserted  now,  and  was  unsuc- 
cessfully asserted  In  the  court  below,  that, 
under  tbe  general  issue  pleaded  by  tbe  de- 
fendants, they  could  not  show  that  the  as- 
signment was  not  made  in  good  faltb.  This 
reason  is  insufficient 

In  ber  complaint  the  plaintiff  alleges  that 
she  Is  tbe  actual  and  bona  fide  holder  and 
owner  of  the  choses  in  action  upon  which  she 
bases  her  claim.  Tbe  burden  of  proof  was 
upon  ber  to  sustain  this  allegation  that  she 
was  the  owner  In  her  own  right,  for  ber  own 
benefit,  the  genuine,  honest  owner,  and  not 
a  feigned  one.  Uncas  Paper  Co.  v.  Corbln, 
75  Conn.  677,  65  AU.  165. 

[8,1]  The  reasons  of  appeal  present  In 
various  forms  the  right  of  the  defendants  to 
inquire  into  the  financial  relations  and  trans- 
actions between  Calvin  Wilcox  and  Martha, 
the  plaintiff,  and  also  as  to  the  circumstances 
relating  to  the  motive  for  this  assignment. 

It  was  conceded  that  Calvin  K.  Wilcox  and 
the  plaintiff  have  for  many  years  been  bus- 
band  and  wife.  On  Mardi  9,  1911,  the  de- 
fendants recovered  a  Judgment  of  $500 
against  Calvin  in  the  court  of  common  pleas 
for  New  London  county.  He  appealed  from 
this  Judgment  to  the  Supreme  Court  of  Er- 
rors, which  court  affirmed  the  Judgment  of 
the  court  of  common  pleas  June  16,  1911. 
On  the  day  that  the  written  opinion  of  the 
Supreme  Court  was  received  by   the  clerk 
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of  the  conrt  of  common  pleas  Calyln  assign- 
ed the  claims  In  eontroyersy  to  his  yttte,  the 
plaintiff  in  this  action. 

The  defendants  deny  that  there  is  any 
foundation  for  the  claims  so  assigned,  and 
also  contend  that  this  assignment  was  not 
made  in  good  faith,  but  that  it  was  made  for 
the  purpose  of  defrauding  them. 

The  latter  question  was  one  of  the  control- 
ling Issues  for  the  consideration  of  the  Jury. 
tJpon  questions  of  good  faith  or  intent,  any 
other  transaction,  from  which  any  inference 
respecting  the  quo  anlmo  may  be  drawn,  are 
admissible,  and  where  fraud  is  imputed  con- 
siderable latitude  must  be  allowed  in  the 
admission  of  evidence.  Hozie  y.  Insurance 
Co.,  32  Conn.  21,  37,  85  Am.  Dec  240. 

The  scope  of  the  inquiry  when  fraud  is 
under  inyestigation  may  be  a  very  broad  one, 
and  the  inquiry  in  some  instances  may  ex- 
tend over  a  wide  field.  It  should  not  be 
limited,  as  it  must  be  in  an  action  by  a  cred- 
itor to  recover  his  debt  from  his  debtor. 
Loos  V.  Wilkinson,  110  N.  Y.  195,  213,  18  N. 
B.  99,  IL.  R.  A..260. 

The  defendants,  against  the  objection  of 
the  plaintiff,  were  permitted  to  put  in  evi- 
dence the  judgment  file  in  the  suit  of  the 
defendants  against  Calvin  Wilcox;  the  exe- 
cution on  the  judgment  in  the  case  just  refer- 
red to;  the  date  that  the  defendants  com- 
menced their  action  against  Calvin  Wilcox 
with  the  date  of  the  verdict  rendered  there- 
on ;  the  appeal  in  this  action  by  Calvin  Wil- 
cox to  the  Supreme  Court  of  Errors:  and  the 
fact  that  he  procured  a  record  of  the  case. 
This  evidence  was  competent  as  against 
Calvin  Wilcox,  towards  whom  it  was  ma- 
terial for  the  defendants  to  show  that  he  had 
made  an  assignment  of  these  claims  for  the 
purpose  of  defrauding  them,  and,  being  com- 
petent against  him,  it  could  not  be  rejected 
by  the  court.  The  testimony  was  also  com- 
petent as  against  the  plaintiff  in  this  con- 
nection, as  showing  under  what  circum- 
stances she  had  received  an  assignment  of 
the  claims  from  her  husband,  which  she 
now  alleges  and  claims  were  made  to  her 
in  good  faith. 

[10]  Frauds  upon  the  assignment,  either 
by  the  assignor  or  assignee,  do  not  necessa- 
rily avoid  the  assignment,  but  they  may  be 
considered  in  determining  whether  there 
was  any  fraud  in  the  assignment,  and  some- 
times furnish  convincing  evidence  upon  that 
point  Loos  y.  Wilkinson  et  al.,  110  N.  Y. 
195,  210,  18  N.  E.  09,  1  L.  B.  A.  250.  A 
creditor  assailing  a  transfer  of  property  as 
fraudulent  may  succeed  by  simply  showing 
a  fraudulent  Intent  on  the  part  of  the  ven- 
dor or  on  the  part  of  the  vendee;  but.  If 
the  vendee  shows  that  he  paid  a  valuable 
consideration  for  the  property  transferred  to 
him,  there  must  be  proof  also  of  a  fraudu- 
lent intent  on  the  part  of  the  vendee,  or 
that  be  bad  notice  of  the  vendor's  fraudu- 


lent iDtmt  Btarln  r.  Kelly,  88  N.  T.  419. 
422. 

The  appellant  has  brought  to  our  attention 
a  number  of  other  alleged  errors  as  to  the 
admission  of  evidence  which  are  not  of  suffi- 
cient importance  to  demand  extended  con- 
sideration. It  is  sufficient  to  say  of  them 
that  they  have  been  carefully  considered,  and 
that  none  of  them  point  out  error  prejudicial 
to  the  plaintiff. 

[11,12]  The  defendants  offered  in  evidence 
the  third  defense  of  the  answer  and  counter- 
claim in  the  case  of  the  Downings  against 
Calvin  Wilcox,  hereinbefore  referred  to. 
This  was  offered  and  rec^ved  by  the  court 
as  an  admission  by  Calvin  Wilcox  inconsist- 
ent and  contradictory  to  his  testimony  as  a 
witness  for  the  plaintiff  as  to  the  merits 
of  her  claim  described  in  the  first  count  of 
her  complaint.  For  these  purposes  this  evi- 
dence was  admissible.  Declarations  of  this 
class  are  admissions,  and  may  be  used  by 
the  opposing  party.  Connecticut  Insane 
Hospital  y.  Brookfield,  69  Conn.  1,  86  AtL 
1017. 

There  la  no  reason  why  the  allegations  of 
a  verified  pleading,  even  if  not  conclusiye 
against  the  pleader,  should  not  be  treated 
as  admissions  against  the  person  or  persons 
making  them,  the  same  as  if  made  orally,  or 
in  any  document  or  proceeding.  The  admis- 
sions in  a  pleading  must  be  taken  in  connec- 
tion with  all  the  allegations  thereof,  and  the 
weight  to  be  given  to  admissions  which  are 
not  in  themselves  conclusive  against  the 
pleader  is  to  be  determined  by  the  court  or 
jury  the  same  as  other  evidence  offered  on 
the  trial.  Talbot  v.  Laubhelm,  188  N.  Y. 
421,  424,  81  N.  E.  163. 

The  jury  were  properly  instructed  upon 
this  subject  when  they  were  informed  that: 

"There  has  been  considerable  evidence  received 
on  this  trial,  gentlemen,  which  in  of  value  as 
affecting  the  credibility  of  the  witness  Wilcox 
and  the  defendants.  The  pleadinK  called  the 
answer  or  counterclaim  filed  by  Calvin  Wilcox 
in  the  prior  case  of  Downing  Bros.,  the  present 
defendants,  against  Calvin  Wilcox,  was  received 
simply  as  a  claimed  contradictory  statement  in- 
consistent with  statements  made  by  him  in  his 
testimony  in  this  trial  in  relation  to  the  same 
subject-matters.  Whether  there  Is  an  incon- 
sistency in  these  statements,  or  whether  it  has 
been  satisfactorily  explained,  are  questions  for 
you  to  consider  in  weighing  the  testimony  of 
this  witness.  If  you  should  believe  that  there 
is  a  contradiction  between  the  testimony  givea 
on  this  trial  and  the  statements  contained  in 
this  pleading  referred  to,  you  will  give  no  more 
n-eigbt  to  that  statement  in  the  pleading  than 
you  would  if  the  same  inconsistent  statement 
bad  been  made  in  conversation.  In  other  words, 
because  it  is  found  in  the  pleading  in  the  prior 
case,  that  of  itself  gives  it  no  particular  weight 
as  evidence.  It  is  simply  one  of  the  facts  to  b« 
considered  with  all  the  other  facts  in  evidence 
before  you,  bearing  upon  the  degree  of  credibili- 
ty you  will  attach  to  the  testimony  of  that  wit- 
ness." 

The  plaintiff  contends  that  the  court  erred  : 
in  failing  to  Instruct  the  jury  as  to  the  ap-  \ 
plication   that  they  were  to  make  of   tlia 
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Judgment  file  and  execution  In  the  former 
salt  of  Downing  Bros,  against  Calvin  Wilcox 
tliat  were  laid  In  evidence  by  the  defendants. 
In  this  connection  the  court  correctly  In- 
ctmcted  the  Jury  that: 

"Whether  this  waa  a  simple  coincidence  or 
whether  it  was  an  arrangement  designed  by 
Wilcox  and  his  wife  is  for  you  to  determine, 
and.  In  fact,  this  occurrence,  together  with  all 
the  other  circumstances  in  evidence  bearing  up- 
on the  situation  of  Wilcox  and  his  wife;  are  to 
be  considered  by  you,  in  connection  with  the 
other  facts  in  evidence  concerning  the  transfer 
of  these  claims,  in  determining  whether  the 
plaintiff,  Martha  Wilcox,  is  the  honest,  lx>na 
fide  owner  of  these  claims.  If  you  should  de- 
termine from  the  evidence  that  the  plaintiff, 
Uartha  Wilcox,  is  not  the  real,  genuine,  honest 
owner  of  these  claims — that  is,  owner  in  her  own 
right  and  for  her  own  benefit — ^but  that  she  is 
simply  the  malce-believe  owner  for  the  purpose 
of  this  present  action,  and  that  she  is  account- 
able to  her  husband,  Calvin  Wilcox,  for  these 
elaima,  then  she  is  not  entitled  to  recover  in  this 
action,  irrespective  of  the  merits  of  the  two 
daims.  Unless  you  are  satisfied  by  a  fair  pre- 
ponderance of  the  evidence  that  the  plaintiff  ac- 
ooired  these  claims  for  a  real  consideration, 
that  she  la  the  real,  genuine,  honest  owner  of 
these  claims,  and  not  accountable  to  any  one, 
then  your  verdict  should  be  for  the  defendants. 
If  yon  find  that  the  plaintiff  has  established 
proper  ownership  of  these  claims,  then  you  would 
proporly  consider  the  merit  of  the  claims  them- 
selves in  accordance  with  the  instructions  I  have 
before  fjven  you,  and  return  such  a  verdict  as 
yoD  believe  is  warranted  by  the  evidence  in  ac- 
cordance with  the  charge  I  have  given  yon." 

We  have  read  the  entire  charge  with  care, 
and  are  nnahle  to  agree  with  the  contention 
of  the  plalntUC  that: 

"It  was  not  correct  in  law,  waa  not  adapted 
to  the  issues  in  the  case  and  to  the  claims  of 
the  plaintiff,  and  waa  not  snfScient  for  the 
gnidance  of  the  Jury." 

The  record  discloses  that  the  tnstractiona 
given  presented  the  Issnea  In  a  plain,  con- 
dae,  and  accurate  manner.  The  law  adapt- 
ed to  these  issues  was  correctly  stated  and 
aoffident  for  the  guidance  of  the  Jury. 

There  is  no  error. 


(B  Onia.  MO) 

STATE  V.  PERKINB. 

CBapreme  Court  of  Errors  of  Connecticut 

July  13,  1914.) 

L  HomoioK   d  250*)  — PaossounoH  —  Evi- 

DKNCE. 

In  a  prosecution  for  manslaughter,  evl- 
denoe  held  to  warrant  acquittal. 

fEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig;  U  515-617;   Dec.  Dig.  {  250.«J 
2.  HoiaciDK     a    123*)  —  SKLr-DxraNSK  — 

BlOHT  OF. 

An  assault  on  one's  residence  can  be  re- 
garded as  an  assault  on  the  person,  within  the 
neaning  of  the  law  relating  to  self-defense, 
and  hence  a  householder,  when  an  intruder  at- 
tempts to  bresk  in,  need  not  retreat,  but  may, 
if  necessary,  kill  the  intruder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  182,  183;   Dec  Dig.  f  123.*] 
S.  Hoiacms  (|  123*)— OnuNsrs  —  Sslt-Db- 


Where  accused's  daughter  married  deceas- 
ed, who  deserted  her,  but  returned  after  the 
birth  of  a  child,  the  custody  of  which  he  de- 


manded, and  the  ehOd  was  left  in  accused's 
house,  accused  might,  where  she  did  not  seize 
upon  the  incident  as  a  pretext  for  destroying 
deceased,  kill  him  when  he  attempted  to  break 
and  enter  her  residence  for  the  avowed  pur- 
pose of  seeing  his  child,  and  of  taking  accused's 
life,  for  while  the  law  countenances  the  use  of 
force  in  the  defense  of  a  person,  no  one  has 
the  right  to  redress  his  own  wrongs. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  182,  183;  Dec.  Ug.  i  123.*] 

Appeal  from  Superior  Court,  New  London 
County;    Gardiner  Greene,  Judge. 

lillian  H.  Perkins  was  charged  with  man- 
slaughter, and  from  a  judgment  of  acquittal, 
the  state  appeals.    No  error. 

Hadlal  A.  HuU,  State's  Atty.,  of  New  Lon- 
don, for  the  State.  Jeremiah  J.  Desmond  and 
Charles  V.  James,  both  of  Norwich,  for  ap- 
pellee. 

RORABACE,  J.  The  record  discloses  three 
reasons  of  appeal,  two  of  which  relate  to  the 
diarge  of  the  court  upon  the  question  of  self- 
defense  when  a  person  Is  attacked  In  hlB 
own  hoosehold.  The  third  one  complains  of 
the  action  of  the  court  in  instructing  the 
Jury  as  to  the  rights  of  the  father  and  mother 
as  Joint  guardians  of  their  minor  children. 

[1]  The  accused  is  charged  with  the  crime 
of  manslaughter  in  causing  the  death  of 
Thomas  V.  Coatchaly  at  Ledyard  In  New 
London  county  by  shooting  him  with  a  shot- 
gun. Coatchaly  was  a  Greek,  and  came  to 
this  country  about  1907.  He  married  a 
daughter  of  the  accused  In  April,  1912.  He 
lived  with  his  wife  and  mother-in-law  upon 
the  Perkins  homestead  until  October,  1912. 
At  this  time  he  quarreled  with  his  wife  and 
left  her.  In  the  month  of  December  he  went 
to  Texas,  and  bis  wife  continued  to  live  with 
her  mother.  Upon  February  12,  1913,  Mrs. 
Coatchaly  gave  birth  to  a  child,  the  offspring 
of  the  marriage  with  the  deceased.  In  April, 
1913,  Coatchaly  came  to  New  London  and 
proposed  through  his  attorney  that  his  wife 
come  to  New  London  and  live  with  him.  She 
did  not  accept  this  proi>osltlon.  During  the 
month  of  April  he  made  two  or  three  unsuc- 
cessful attempts  to  see  his  child. 

The  defendant  offered  evidence  to  prove  and 
claimed  to  have  proven  the  following:  After 
the  baby  was  bom  Coatchaly  never  asked  his 
wife  to  live  with  him,  and  that  be  posted  her; 
that  in  a  letter  to  his  wife  he  threatened  to 
take  the  child  away  from  her,  and  at  one 
time  told  his  wife  that  he  would  kill  her 
and  her  mother  If  they  did  not  do  as  he 
wanted.  At  another  time  she  told  him  that 
she  had  told  her  mother  he  was  coming,  and 
that  her  mother  did  not  wish  him  to  go  to  the 
house.  Coatchaly  said,  "I  don't  care  for  the 
law.  If  I  don't  see  my  baby  I'll  kill  every 
one  of  yon."  Coatchaly  was  then  mad,  ex- 
cited, and  nervous.  That  on  the  afternoon 
of  June  3,  1913,  Coatchaly  came  to  the  house 
of   the   accused   and   demanded    admission. 


*iror  ethOT  cases  ■••  ■ 
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which  being  refused  he  immediately  proceed- 
ed to  break  down  the  doors  of  the  honse,  all 
the  while  threatening  to  kill  the  accused. 
AjFter  he  had  broken  down  the  storm  porch 
door,  the  accused  warned  him  that  she  bad 
two  rcTolvers,  and  that  U  he  broke  through 
the  double  house  doors  and  attempted  to 
come  in  she  would  shoot  him.  Notwithstand- 
ing this  warning  Goatcbaly  continued  his  vio- 
lent assault  upon  the  double  doors,  and,  as 
the  right-hand  door  was  g^ivlng  way,  be  said 
to  the  accused,  with  an  oath,  "Now  I've  got 
yon,  and  I'U  cut  your  guts  out"  That  the 
accused  at  the  time  of  his  breaking  into  her 
house  believed  that  the  deceased  intended  to 
carry  out  his  threats  to  kill  her,  and  believed 
that  her  life  was  in  imminent  danger  from 
CoatChaly,  who  was  a  strong,  robust  man, 
28  or  29  years  of  age,  weighing  about  ISO 
pounds.  After  the  accused  had  warned  the 
deceased  that  she  would  shoot  if  he  broke  In, 
and  after  be  had  broken  down  the  right  half 
of  the  house  doors,  and  was  attempting  to 
enter,  the  accused  attempted  to  fire  a  revolv- 
er at  him,  but  it  would  not  work.  She  then 
thought  of  the  shotgun,  which  was  kept  near 
by,  and  fired  at  Coatchaly.  The  accused  shot 
the  deceased  as  he  was  breaking  Into  the 
house  to  prevent  his  entering  and  taking  her 
life.  While  living  with  the  accused  be  had 
beaten  her  and  threatened  to  take  her  life. 
At  the  time  when  the  deceased  attempted  to 
break  into  the  honse  the  accused  was  alone 
in  the  house,  except  that  she  had  In  her 
charge  two  infants,  one  her  son's  clilld,  11 
months  old,  the  other  her  daugtater'a  child, 
between  3  and  4  months  old. 

Many  of  the  claims  of  the  defendant  as  to 
the  facts  surrounding  the  shooting  were  con- 
troverted by  the  state.  The  state  claimed 
that  it  might  fairly  be  inferred  from  the  evi- 
dence that  when  Coatchaly  was  breaking  In 
the  doors  and  attempting  to  make  a  violent 
entry  Into  the  house,  the  accused  had  no  rea- 
son to  believe  that  he  Intended  to  do  or  would 
do  her,  or  either  of  the  children,  any  harm 
or  violence,  or  that  he  Intended  to  do  or 
would  do  anything  but  to  gain  access  to  his 
child.  The  state  claimed  to  have  proven  that 
Coatchaly's  only  motive  in  breaking  and  en- 
tering was  to  obtain  access  to  bis  child.  It 
was  Conceded  by  the  state  that  Coatchaly  was 
a  trespasser  In  so  breaking  and  entering. 
Tet  It  Is  claimed  that  no  necessity  existed  for 
killing  him  for  the  simple  purpose  of  pre- 
venting Iiim  from  breaking  into  the  house  to 
^ee  his  child.  It  was  said  in  substance  that, 
admitting  that  all  the  conditions  existed 
substantially  as  the  defendant  contends,  she 
was  guilty  of  manslaughter,  unless  it  appear- 
ed that  she  had  reasonable  grounds  to  believe 
that  Coatchaly  Intended  to  kUI  or  seriously 
injure  her,  or  that  she  was  In  imminent  dan- 
ger of  death  or  of  great  bodily  harm. 

Altbongji  the  evidence  was  conflicting,  the 
Jnry  had  the  right  to  believe  the  version  of 
tile  defendant  and  ber  witnesses  as  to  the  im- 


portant tacts  surrounding  this  unfortunate 
affair. 

[2]  ^nie  evidence  and  claims  of  the  parties 
were  such  as  to  require  a  charge  upon  the 
theory  that  Mrs.  Perkins'  motive  in  shooting 
the  deceased  was  to  save  her  own  life  or  to 
protect  herself  from  any  bodily  harm.  An 
assault  on  one's  house  can  be  regarded  as  an 
assault  on  the  person,  within  the  meaning 
of  the  law  with  reference  to  self-defense, 
where  the  purpose  of  the  assault  is  an  Inju- 
ry to  the  person  of  the  occupant  or  members 
of  his  family,  to  accomplish  which  the  as- 
sailant attacks  'the  house  in  order  to  reach 
the  inmate.  ■  In  this  connection  it  is  said  and 
settled  that  In  such  case  the  inmate  need  not 
flee  from  his  house  in  order  to  escape  Injury 
by  the  assailant,  but  he  may  meet  him  at 
the  threshold  and  prevent  him  from  breaking 
in  by  any  means  rendered  necessary  by  ex- 
igency, and  upon  the  same  ground  and  rea- 
son that  one  may  defend  himself  from  perU 
of  life  or  great  bodUy  harm  by  means  fatal 
to  the  assailant,  if  rendered  necessary  by  the 
exigency  of  the  assault  State  v.  Patterson, 
45  Vt  308,  12  Am.  Rep.  200.  This  proposi- 
tion was  cited  with  approval  by  this  court 
In  the  case  of  State  v.  Scheele,  57  Conn.  328, 
18  Atl.  256,  14  Am.  St  Rep.  106. 

Upon  this  branch  of  the  case  the  trial 
court,  among  other  things,  stated  to  the  Jury 
that: 

"A  man  may  thus  do  what  seems  reasonably 
necessary  under  the  circumstances  in  which  an 
assault  Is  made  upon  him  to  preserve  himself 
from  pergonal  danger,  with  this  limitation: 
That  be  mnst  not  take  the  life  of  a  fellow  being 
who  is  assaulting  him  when  such  fellow  being  is 
doing  no  more  than  committing  an  ordinary 
assault  and  batter;  upon  him,  but  only  in  case 
of  extreme  necessity  as  the  only  practicable 
method  of  saving  bis  own  life  or  protecting 
himself  from  great  bodily  harm,  and  even  then 
he  must  not  have  brought  upon  himself  the 
necessity  which  he  set  up  in  his  defense  by  be- 
ginning or  continuing  the  fight.  A  man  who  is 
attacked  by  another  nnder  circumstances  which 
denote  an  intention  to  take  his  life  or  to  do 
him  great  bodUy  harm  may  lawfully  kill  the 
assailant,  provided  he  uses  such  means  as  he 
reasonably  can  to  avoid  the  necessity.  It  is 
only  when  the  circumstances  are  such  as  to  au- 
thorize a  reasonable  belief  that  the  assault  is 
made  by  the  first  aggressor  with  a  design  to 
take  life  or  inflict  extreme  bodily  harm  that  a 
man  would  be  justified  in  attempting  to  kill 
the  assailant' or  usin^  violence  upon  hun  likely 
to  kill  him.  What  it  is  reasonably  necessary 
to  do  in  making  a  defense  against  the  first  ag- 
gressor depends  upon  all  the  circumstances  of 
the  particular  case,  the  nature  of  the  attack, 
and  the  degree  of  danger  in  which  an  accused 
person  was  at  the  time,  or  reasonably  believed 
he  was  in.  If  the  circumstances  at  the  time 
reasonably  appear  to  him  to  indicate  great  dan- 
ger, and  he  acts  upon  such  belief,  he  will  not  b«» 
deprived  of  the  benefit  of  the  law  of  self-defense 
because  in  fact  the  danger  was  less  than  he 
reasonably  believed  it  to  be.  It  will,  of  course, 
be  a  question  for  the  jury  whetiier  the  circuna- 
stances  were  such  as  could  reasonably  give  him 
the  belief  of  the  existence  of  such  great  danger.** 

These  instructions  were  well  adapted  tx> 
this  Issue. 

[S]  The  Jury  were  warranted  from  the  evi- 
dence before  them  In  finding  the  accused  not 
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guilty  upon  this  theory  and  elalm.  But  the 
state  Contends  that  the  oonrt  erred  In  stat- 
ing to  the  Jnry  that: 

"A  man  is  not  obliged  to  retreat  if  assaulted 
in  his  dwelling,  bnt  may  use  such  means  as  are 
absolutely  necessary  to  prevent  the  assailant's 
forcible  entry,  even  to  the  taking  of  life.  If  a 
man  is  making  an  unlawful  entiy  by  force  into 
the  house  of  another,  the  owner  may,  for  the 
■ole  purpose  of  preventing  the  execution  of  sudi 
unlawful  act,  make  resistance  sufficient  in  de- 
gree and  in  time  to  rarevent  iL  He  is  under  no 
oUigation  to  admit  the  unlawful  intruder,  or  to 
flee  from  the  house  and  permit  him  to  effect  an 
nniawful  entrance.  If  the  resistance  is  neither 
greater  in  degree  nor  earlier  in  time  than  is  nec- 
essary, and  it  results  in  the  death  of  the  assail- 
ant, it  is  justifiable  homicide ;  and  the  slayer 
is  to  be  judged  as  the  circumstances  really  ap- 
peared to  him  at  the  moment.  If  the  resistance 
18  unnecessarily  great  in  degree,  or  early  in 
time,  and  therefore  unreasonaole,  and  therefore 
unlawful,  and  results  in  the  death  of  the  as- 
sailant, it  is  manslaughter.  But  eren  if  the  dr- 
cumstances  are  such  as  would  justify  the  house- 
holder in  taking  the  life  of  the  assailant  who  is 
violently  and  unlawfully  breaking  into  the  house 
for  the  purpose  of  preventing  such  breaking  in, 
■till,  if  the  houseowner  take  the  opportunity  of 
the  breaking  in  to  kill  the  intruder,  not  for  the 
Bake  of  preventing  the  unlawful  intrusion,  but 
to  gratify  his  hatred,  malice,  or  ill  will  against 
the  intruder,  then  the  Idlling  will  be  at  least 
manslaughter,  if  not  mutder.  Xon  should  apply 
these  principles  to  the  facts  in  this  case  as  you 
find  them  from  the  evidence.  First,  was  the  ac- 
cused, as  the  defense  claims,  making  a  reason- 
able and  necessary  defense  against  the  decessed 
in  an  attempt,  either  real  or  apparently  real,  to 
take  the  life  or  do  serious  bodily  harm  to  her- 
self or  the  children  who  were  under  her  charge 
and  part  of  her  family?  Second,  was  the  de- 
ceased, as  the  defense  claims,  violently  and 
unlawfully  breaking  into  the  house  of  the  accus- 
ed against  her  will,  and  was  her  resbtance,  as 
the  defense  also  claims,  no  greater  or  earlier 
than  necessary  to  prevent  such  breaking  in? 
Third,  if  the  defense  made  by  the  accused  was 
no  greater  or  earlier  than  necessary  to  prevent 
snch  breaking  In,  was  it  made  in  good  faith,  for 
the  sole  porpose  of  preventing  such  breaking  in, 
or  did  the  accused  merely  take  advantage  of  the 
opportnnity  afforded  by  the  breaking  in  to 
gratify  ill  will  against  the  deceased  by  killing 
him?^ 

The  state  claims  that  by  these  instructions 
the  jury  were  told  that: 

"No  matter  what  the  object  of  an  intruder 
might  be  when  the  doors  are  shut  the  householder 
may  kill  the  intruder  to  prevent  his  entry  into 
the  house.  As  it  was  admitted  that  the  de- 
ceased was  breaking  into  the  house  under  the 
charge,  the  Jury  had  no  alternative." 

This  Is  not  a  fair  Interpretation  of  these 
remarks.  In  effect  the  Jury  was  instructed 
that  if  one  is  attacked  unlawfully  in  bis  own 
dwelling  house  by  one  who  is  attempting  to 
make  a  forcible  and  unlawful  entry  therein, 
he  is  not  oMlged  to  retreat,  but  he  may  use 
such  BMans  as  are  absolutely  necessary  to 
irreTmt  the  assailant's  forcible  entry,  even 
to  taking  Ufe.  It  is  Justifiable  homldde  If 
it  appears  that  the  resistance  Is  neither  great- 
er In  degree  nor  earlier  In  time  than  is  nec- 
essary, and  it  results  in  the  death  of  the  as- 
sailant, unless  the  householder  under  such 
drcnmstances  should  take  the  opportunity 
of  the  unlawful  entry  to  kill  the  Intruder  to 


gratify  his  hatred,  malice,  or  111  will,  wbeu 
the  killing  will  be  at  least  manslaughter.    ' 

While  these  Instructions  are  not  in  accord 
with  the  law  of  those  Jurisdictions  where 
the  right  to  take  life  In  the  defense  of  one's 
dwelling  Is  limited  to  occasions  where  It  Is 
reasonably  apparent  that  the  intruder  is 
actuated  by  a  felonious  purpose,  they  well 
state  what  we  regard  as  the  better  and  sound- 
er rule.  Wharton,  Criminal  Law  (lltb  Ed.) 
{  634;  Bishop's  New  Criininal  Procedure,  | 
196. 

The  court  did  not  err  in  Instructing  the 
Jury  that: 

"Assuming  that  the  deceased  bad  a  right  to 
see  the  cbila,  and  had  an  equal  right  to  its  cus- 
tody with  the  mother,  he  had  no  right  to  enforce 
his  prerogatives  with  regard  to  the  child  by  a 
violent  intrusion  into  the  house  of  another  per- 
son. The  law  was  open  to  him,  and  it  would  be 
very  easy  for  him  to  have  tested  the  right  <ft 
possession,  either  by  an  attempt  to  remove  his 
coguardian,  if  she  were  an  Improper  person,  or 
to  let  the  court  decide  who,  in  regard  to  the 
best  interests  of  the  child,  was  the  best  person 
to  have  the  custody  of  it 

The  right  of  self-defense  and  the  right  of 
redress  are  two  dlfTerent  thlnga  Yon  may 
prevent  an  Injury  from  being  done  by  all 
proper  means,  bnt,  when  done,  you  cannot 
take  redress  into  your  own  hands.  The  right 
of  redress  Is  provided  for  In  no  Uncertain 
terms.    Our  Constitution  provides  that: 

"All  courts  shall  be  open,  and  every  person; 
for  an  injury  done  to  him  in  his  person,  proper- 
ty or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  right  and  justice  administer- 
ed without  sale  denial  or  delay."  Constitution 
of  the  State  of  Connecticut,  art.  1,  i  12. 

This  declaration  asserts  the  broad  doctrine 
that  for  every  Injury  to  the  person  or  prop- 
erty the  redress  is  to  be  administered  by 
the  "courts"  and  "in  due  course  of  law." 

There  is  no  error.  The  other  Judges  ocm- 
corred. 

(88  Conn.  48) 
Appeal  of  KING. 

In   re   OBDNET'S   ESTATB. 

(Supreme  Court  of  Errors  of  ConnectlcDt. 
July  18, 1914.) 

1.  Absentetes  (J  6*)— Administratiok  or  Es- 
tate—Pbobatb  CouBT— Power. 

Laws  conferring  on  the  probate  coUrt  pow- 
er to  administer  the  estates  of  persons  unheard 
of  for  seven  years  are  valid,  if  provision  is 
made  for  giving  proper  notice  of  the  proceed- 
ings and  adequate  safeguards  are  provided. 

[Ed.  Note. — ^For  other  cases,  see  Absentees, 
Cent.  Dig.  IS  3-11;   Dec.  Dig,  {  6.*] 

2.  Absentees  (g  6*)— AcuiNisTBATibR  or  Es- 
tate—NoTiOB—SuFnciENor. 

Under  Ceo.  St  1002,  {  819,  giving  to 
courts  of  probate  jurisdiction  to  administer  es- 
tates of  nonresidents  who  are  presumptively 
dead,  and  providing  that  a  sufficient  notice  shall 
be  given,  notice  by  one  publication  in  a  news- 
paper is  sufficient,  where  the  absentee  had  been 
away  and  not  heard  from  for  over  27  years,  and 
bis  age  at  the  time  of  leaving  was  not  shown. 

[Ed  Note. — For  other  cases,  see  Absentees, 
Cent  Dig.  §|  3-11;    Dec.  Dig.  |  R»] 
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3.  AssENTmsa  ({  5*)— AoiaNiaTRATioN  or  Es- 
tate— Pebsons  Entitlkd  to  Appeai.. 

An  administrator  not  personal!;  interested 
in  the  estate  of  an  absentee,  whose  property 
Was  being  distributed  under  administration  bad 
on  the  presumption  of  liis  death,  cannot  attack 
a  decree  of  distribution  on  the  theory  that 
the  notice  was  insufficient;  for,  if  the  notice 
was  insufficient,  the  administrator's  appoint- 
ment was  invalid,  and  he  was  without  standitig 
in  court  on  any  theory. 

[Ed.  Note.— For  other  eases,  see  AtMentees, 
Cent  Dig.  H  a-11 ;    Dec.  Dig.  |  5.*] 

Appeal  from  Superior  Court,  Fairfield 
County ;  Josepb  P.  Tuttle,  Judge. 

In  the  matter  of  the  distribution  of  the 
estate  of  William  E.  Oedney.  From  a  de- 
cree of  distribntlon,  Clitns  H.  King,  adminis- 
trator, appeals.    Affirmed. 

Edward  P.  Nobbs  and  John  P.  Gray,  both 
of  Bridgeport,  for  appellant  Paul  L.  MiUer, 
of  Bridgeport,  for  appellees. 

THATER,  J.  The  appellant  appeals  in  Ms 
capacity  as  administrator  of  the  estate  of 
William  E.  Gedney,  who,  as  the  agreed  state- 
ment of  facts  shows,  left  his  home  in  Trum- 
bull about  27  years  ago  for  parts  unknown, 
and  has  not  been  heard  of  since.  At  the  time 
of  his  departure  he  was  unmarried,  and  was 
then  the  owner  of  an  undivided  Interest  in 
certain  land  in  Trumbull  and  of  a  deposit  in 
a  savings  bank.  On  June  27,  1913,  his  two 
brotbers  and  the  widow  and  children  of  a  de- 
ceased brother  made  application  for  the  ap- 
pointment of  an  administrator  upon  his  es- 
tate, representing  to  the  court  in  their  peti- 
tion the  facts  as  to  his  absence  unheard 
of  for  more  than  7  years.  The  probate  court, 
after  notice  by  publication  as  ordered  by  it 
one  time  in  a  Bridgeport  newspaper,  heard 
the  application  on  July  1,  1913,  the  day  ap- 
pointed for  the  hearing  in  the  notice,  granted 
the  petition,  and  appointed  the  appellant  ad- 
ministrator of  Gedney's  estate.  He  qualified 
by  giving  bonds,  and  proceeded  with  the  set- 
tlement of  the  estate,  procuring  as  part  of 
the  administration  an  order  to  sell  the  real 
estate,  and  on  January  30,  1914,  after  notice 
and  hearing,  the  probate  court  approved  his 
administration  account.  On  the  same  day 
it  ascertained  the  heirs  at  law  and  distribu- 
tees of  said  Gedney,  and  made  the  order 
which  is  now  appealed  from,  which,  in  sub- 
stance, ordered  and  directed  the  appellant  as 
administrator  to  pay  and  deliver  to  each  dis- 
tributee his  share  of  the  estate  upon  his  giv- 
ing bond  with  surety  conditioned  for  the  re- 
turn of  the  amount  thereof,  with  interest 
thereon,  to  the  presumed  decedent,  if  he  re- 
appear, and,  upon  failure  of  either  distributee 
to  give  such  bond,  to  hold  such  distributee's 
share  of  the  property  for  6  years,  and  until 
further  order  of  the  court. 

No  exception  is  taken  in  the  reasons  of  ai>- 
peal  to  the  form  or  substance  of  this  order, 
the  only  reasons  of  appeal  being:  (1)  That 
the  court  of  probate  had  no  Jurisdiction  over 
Gedney's  estate,  because  the  statute  which 


puri>orts  to  give  to  probate  courts  Jurisdic- 
tion over  absentee's  estates  does  not  provide 
for  adequate  notice  to  the  absentee,  and 
therefore  is  unconstitutional;  and  (2)  that, 
if  the  statute  provides  for  a  sufficient  notice, 
such  notice  was  not,  in  fact,  given. 

[1]  That  a  court  of  probate,  under  its  stat- 
utory power  to  grant  administration  on  the 
estates  of  deceased  persons,  has  no  Jurisdic- 
tion to  grant  administration  binding  upon 
him,  on  the  estate  of  an  absentee  unheard  of 
for  seven  years,  and  so  at  common  law  pre- 
sumptively dead,  is  well  established.  Scott 
V.  McNeal,  154  U.  S.  34,  43,  14  Sup.  Ct  1108, 
38  L.  Ed.  896,  and  cases  cited.  It  is  equaUy 
well  settled  that  the  state  may  give  to  these 
courts  the  power  to  regulate  and  administer 
the  estates  of  absentees,  so  presumptively 
dead,  if  provision  is  made  for  giving  proper 
notice  of  the  proceeding  and  adequate  safe- 
guards are  provided  to  protect  the  absentee's 
Interest  in  case  of  his  reappearance.  Cunnlns 
V.  Reading  School  District,  198  U.  S.  458, 
471,  477,  25  Sup.  Ct  721,  49  L.  Ed.  1125,  S 
Ann.  Cas.  1121,  and  cases  cited. 

[2]  General  Statutes,  §  319,  gives  to  courts 
of  probate  this  Jurisdiction,  requires  notice 
of  the  proceeding  to  be  given,  and  safeguards 
the  proi)erty  of  the  absentee  against  his  re- 
turn. The  notice  to  be  given  Is  left  to  the 
discretion  of  the  court,  except  that  it  requires 
that  proper  notice  shall  be  given.  Different 
cases  might  call  for  different  notices  in  order 
that  the  latter  should  be  proper  notice.  If 
an  absentee  when  last  heard  from  had  been 
living  for  some  years  in  a  designated  locality, 
and  could,  if  living,  probably  be  reached  by 
a  notice  personally  directed  to  him  there, 
such  notice  or  a  public  notice  published  In 
that  locality  might  be  required  to  satisfy 
the  call  for  a  proper  notice.  When  the  ab- 
sentee has  gone  to  parts  unknown  and  been 
absent  for  a  great  many  years  under  circum- 
stances which  make  the  presumption  of  death 
conclusive,  a  different  notice  might  satisfy 
the  call  of  the  statute  for  a  proper  notice. 
In  the  present  case  the  notice  given  was 
very  short,  and  the  finding  gives  no  facts,  ex- 
cept that  the  absence  had  been  long — ^27  years 
— with  no  notice  of  his  whereabouts  and  aa 
apparent  abandonment  of  his  property  in 
this  state.  It  is  not  claimed  that  he  is  now 
alive.  What  bis  age  was  when  he  absented 
himself  does  not  appear.  If  he  was  then 
above  70  years  of  age,  there  Is  little  proba- 
bility that  any  notice  would  have  been  better 
than  the  one  given.  The  presumption  of 
death  in  that  case  would  be  so  conclusive 
that  any  notice  would  be  a  practical  compli- 
ance with  the  statute.  We  cannot  say,  there- 
fore, from  the  facts  before  us  that  the  no- 
tice which  was  given  was  not  a  proper  notice. 

[3]  But  we  have  no  occasion  to  inquire 
whether  it  was  or  not;  for  we  have  before  us 
no  one  who  In  this  proceeding  is  entitled  to 
question  it  If,  as  the  appellant  claims,  ttke 
notice  was  not  a  proper  one,  and  the  order 
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taking  Jurisdiction  of  the  estate  and  appoint- 
ing talm  administrator  was  void,  then  he  is  not 
administrator,  and  lias  no  standing  in  court 
As  bis  appeal  is  taken  solely  as  he  is  admin- 
istrator, he  is  not  as  such  aggrieved  by  the 
order.  If  the  notice  was  proper,  the  probate 
conrt  is  rightfully  exercising  Jurisdiction  over 
the  estate,  and,  as  no  complaint  is  made  by 
the  appellant  as  to  the  form  or  substance  of 
tbe  order,  he  is  not  aggrieved  thereby. 

The  superior  court  is  advised  to  erase  the 
case  from  its  docket. 

The  other  Judges  concur. 


(§8  Conn.  4(M) 


LEE  V.  IjEB  et  al. 


(Supreme  Court  of  Erron  of  Connecticot. 
July  13,  1914.) 

L  WnXS    (i   439*)— CONSTBUCnOW  — INTEN- 
nOR  or  TE8TAT0B. 

No  rule  for  the  construction  of  wills  is 
peimitted  to  defeat  tlie  intention  of  the  testa- 
tor expressed  in  the  wfll  itseU. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  952,  955,  957 ;    Dec  Dig.  {  439.*] 

Z  WnoA  (i  636*)  — Codicil  — Reaffibmiro 
Wiu^-Lapsb  of  Leoacies— Statute. 

Testatrix  by  will  executed  in  1897,  gave 
certain  amounts  of  money  to  each  of  two  sis- 
ters, and,  after  they  had  both  died,  executed  a 
codicil  reaffirming  all  the  provisions  of  her  will, 
except  as  altered  by  the  codicil.  Gen.  St.  1902, 
i  296,  on  the  deaUi  of  the  legatees,  converted 
tlieir  legacies  into  valid  gifts  to  their  issue. 
Held  that,  as  testatrix  is  presumed  to  have 
known  the  law,  the  codicil  did  not  convert  the 
legacies  contained  in  the  will  into  void  legacies, 
Init  that  under  the  statute  they  were  operative 
as  gifts  to  the  issue  of  the  deceased  legatees.  • 
[E^  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1161;  Dec.  Dig.  |  636.*] 

S.  WirLB   (I  486*)— CoNSTBTjcnoN— OiBCtJii- 

STANCES  SCBBOUNDINO  EStXCUTION  OF  WlIX. 

In  the  construction  of  a  will  leaving  pe- 
enniary  bequests  to  each  of  two  sisters  of  tes- 
tatrix, and  of  a  codicil  reaffirming  the  will,  exe- 
cuted after  the  deaths  of  tbe  sisters,  and  after 
a  statute  had  converted  their  legacies  into  valid 

E'fts  to  their  issue,  held,  that  evidence  of  the 
lowledge  of  testatrix  of  her  sisters'  death  was 
admissible  as  one  of  the  circumstances  sur- 
rounding  the  execution  of  the  codicil,  but  not 
that  she  believed  that  because  thereof  the  l^a- 
cies  were  void. 

Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
H  1016-1022 ;    Dec.  Dig.  {  486.*] 

4.  WnxB  (S  627*)  — CoitsTBuoTioN  — Inns- 

TACT. 

Under  a  will  directing  the  executors  to  di- 
vide all  the  residue  into  six  equal  shares,  and 
to  pay  over  one  of  such  shares  to  each  of  six 
separately  named  children,  no  joint  tenancy  or 
class  gift  with  right  of  survivorship  was  cre- 
ated; out  the  share  of  a  son  djing,  without  is- 
sue, before  the  testatrix  was  intestate  estate. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1452-1469;   Dec  Dig.  f  627.*] 

Case  Reserved  from  Superior  Court,  Hart- 
ford County;  Marcus  H.  Holcomb,  Judge. 

Action  by  Charles  N.  Lee,  executor,  against 
Tljomas  G.  Lee  and  others,  to  obtain  a  Judi- 
cial construction  of  the  will  of  Iiouiae  M. 
Lee.  Case  reservea.  Will  construed,  and  su- 
perior court  advised. 


^ 


The  resenratlon  presents  two  questions. 
The  testatrix  executed  a  will  tn  Decembe:, 
1897,  by  the  third  clause  of  which  she  gave 
to  her  sister  Sarah  R.  Guinn  $10,000,  and  to 
her  sister  Jerusha  A.  Winsolow  $5,000.  Both 
of  these  legatees  having  died,  the  testatrix,  in 
January,  1908.  executed  a  codicil  reaffirming 
all  the  provisions  of  her  will,  except  .as  alter- 
ed by  the  codicil,  and  giving  to  four  nieces 
$5,000  each.  Of  these  nieces  one  was  the 
surviving  issue  of  tlie  testatrix's  deceased 
sister  Sarah,  and  one  the  sole  surviving  issue 
of  the  testatrix's  deceased  sister  Jerusha. 

The  first  question  presented  by  the  reser- 
vation is  whether  the  legacies  to  the  deceas- 
ed sisters  lapsed,  or  whether  their  issue  are 
entitled  to  take  the  estate  so  bequeathed,  un- 
der our  statute  for  the  prevention  of  lapses 
(section  296,  O.  &  of  1902). 

The  second  question  arises  under  the  sixth 
clause  of  the  will,  directing  the  executors  to 
divide  the  residuary  estate  into  six  equal 
shares,  and  to  pay  over  one  of  such  shares 
to  eadi  of  three  children,  and  to  hold  one 
share  as  trustee  for  the  benefit  of  each  of 
the  three  others.  Frederick  H.  Lee,  a  son, 
died,  without  issue,  before  the  testatrix,  and 
the  question  is  whether  the  legacy  to  him 
lapsed,  and,  if  so,  whether  the  residuary  es- 
tate should  be  divided  into  five  equal  shares, 
and  distributed  among  the  surviving  chil- 
dren. 

Reuben  Taylor,  of  Hartford,  for  plaintiir. 
Lewis  Sperry,  of  Hartford,  arid  William  A. 
Morse,  of  Boston,  Mass.,  for  Louisa  L.  Dag- 
gett and  others.  I^ewis  Sperry,  of  Hartford, 
for  Campbell  Smidt  and  others.  E.  Henry 
Hyde,  of  Hartford,  for  Thomas  O.  Lee  and 
others. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1}  The  question  whether  the  lega- 
cies to  the  sisters  who  died  before  the  tes- 
tatrix are  saved  for  the  benefit  of  their  is- 
sue by  section  296  of  the  General  Statutes 
depends  primarily  on  the  efTect  to  be  given  to 
the  execution  of  the  codicil  of  1908,  as  a  re- 
publication of  the  wiU  of  1897.  The  defend- 
ants who  are  residuary  legatees  rely  upon 
the  rule  that  the  execution  of  a  codicil  which 
in  terms  ratifies  and  confirms  a  previous  will 
gives  to  the  original  will  the  same  force  and 
effect  in  law  as  if  it  had  been  rewritten,  re- 
executed  and  republished  at  the  date  of  the 
codicil.  Giddings,  Ex'r,  v.  Giddings,  65  Conn. 
149,  160,  32  AU.  334,  48  Am.  St.  Rep.  192; 
Whiting's  Appeal,  67  Conn.  379,  388,  35  AtL 
268;  Carpenter  v.  Perkins,  83  Conn.  11,  18, 
74  Atl.  1062.  Then  it  is  said  that,  as  both 
of  the  sisters  named  in  tbe  third  clause  of 
the  will  were  dead  when  the  codicil  was  ex- 
ecuted, the  bequests  contained  in  the  third 
clause  are  in  legal  efTect  gifts  to  persons  al- 
ready dead  at  the  date  of  the  execution  of 
the  will,  and  therefore  legacies  which  were 
void  when  made.    The  legal  conclusion  of  the 
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•Tgnment  la  that  our  statnte  for  preTentlng 
lapses  In  certain  cases  Is  confined  to  legacies 
which  lapse  by  reason  of  the  death  of  the 
benefldary  after  the  execution  of  the  will, 
and  that  it  does  not  operate  to  save  a  beqnest 
which  was  rold  when  made,  becanse  the  ben- 
efldary was  already  dead  when  the  will  was 
executed.  In  the  view  we  take  of  the  case 
It  Is  unnecessary  to  determine  whether  our 
statute  Is  BO  limited  or  not,  because  this  case 
must  be  controlled  by  the  nniyersally  accept- 
ed principle  that  no  rule  for  the  construction 
of  wills  shall  be  permitted  to  defeat  the  In- 
tention of  the  testator  expressed  In  the  will 
Itself. 

[2,  3]  The  first  enacting  clause  of  the  codi- 
cil here  in  question  is  as  follows : 

"First.  I  hereby  reiterate  and  reaffirm  all  the 
proTislons  of  my  said  last  will  and  testament, 
except  in  so  far  as  the  same  are  altered  hereby. 

That  la  to  say,  the  testatrix  reiterates  and 
reaffirms,  as  of  January  20,  1908,  the  third 
clause  of  her  will  making  certain  bequests  to 
sisters  already  dead,  obviously  intending,  so 
far  as  her  written  word  is  concerned,  that 
such  legades,  in  common  with  all  other  un- 
altered proTisionB  of  her  will,  should  con- 
tinue in  the  same  legal  force  and  effect  as 
before  the  codicil  was  executed. 

The  statnte,  which  the  testatrix  is  presum- 
ed to  know,  had,  at  the  dates  of  the  sisters' 
deaths,  converted  their  legades  into  valid 
gifts  to  the  issue  of  such  sist^iti;  and  It 
would  be  a  misapplication  of  the  rule  con- 
tended for  to  hold  that  the  testatrix,  by  the 
very  act  of  reaffirming  these  gifts,  had  inad- 
vertently made  them  utterly  ineffectual  in 
law.  Blakeslee  v.  Pardee,  76  Conn.  263,  267, 
56  AU.  503. 

The  codldl  of  1908  did  not  convert  the 
bequests  contained  in  the  third  clause  of  the 
will  into  void  legacies.  They  still  remained 
of  the  same  effect,  and  therefore  stlU  remain- 
ed operative  under  the  statute  as  gifts  to  the 
issue  of  the  original  legatees.  ' 

[4]  In  this  connection  we  are  asked  to  de- 
termine whether  extrinsic  evidence  is  admis- 
sibie  to  prove  that  the  testatrix,  when  she 
executed  the  codicil,  knew  that  her  sisters 
were  dead,  and  also  that  she  then  believed 
the  legacies  had  lapsed  and  become  void  by 
reason  of  their  deaths.  We  answer  that  evi- 
dence of  her  knowledge  of  the  sisters*  deaths 
Is  admissible  as  one  of  the  drcumstances  sur- 
rounding the  execution  of  the  codicil,  but 
that  evidence  of  her  belief  that  the  legacies 
to  her  sisters  had  become  void  is  not  admissl- 
hle.  Its  only  importance  would  be  as  tend- 
ing to  prove  that  the  testatrix,  in  executing 
the  oodldl,  did  not  intend  to  make  cumula- 
tive gifts  to  the  issue  of  her  deceased  sis- 
ters; extrinsic  evidence  of  such  intent  is  in- 
admissible. Bishop  V.  Howarth,  59  Conn. 
455,  22  AtL  432;  Bryan  v.  Blgelow,  77  Conn. 
604,  614,  60  Atl.  266,  107  Am.  St  Rep.  64; 
Seymour  v.  Sanford,  86  Conn.  616,  521,  86 
Atl.  7. 


The  determination  of  the  second  questioii 
presented  by  the  reservation  depends  upon 
whether  the  sixth  clause  of  the  will  creates 
a  gift  to  a  dass  vrlth  a  right  of  survivor- 
ship or  a  gift  to  each  of  the  six  children  of 
the  testatrix.  The  decisive  words  ate  as 
follows : 

"Sixth.  I  direct  my  executors  hereinafter 
named  to  divide  all  the  rest,  residue  and  re- 
mainder of  my  property  into  six  equal  shares 
or  parts  and  1.  To  pay  over  one  of  such  shares 
or  parts  to  my  son  Charles  N.  Lee.  2.  To  pay 
over  one  other  of  such  shares  or  parts  to  my 
son  Frederick  H.  Lee." 

And  so  each  share  is  to  be  paid  over  or 
held  in  trust  for  one  separately  named  child. 
It  seems  too  dear  for  discussion  that  no 
Joint  tenancy  or  class  gift  with  right  of  sur- 
vivorship can  be  constructed  from  such  lan- 
guage. The  question  has  been  so  recently 
before  us  that  It  is  only  necessary  to  refer 
to  AUen  V.  Almy,  87  Conn.  517,  89  Atl.  205, 
and  White  v.  Smith,  87  Conn.  663,  89  Atl. 
272.  It  follows  that  the  share  of  Frederick 
H.  Lee,  who  died,  without  issue,  before  the 
testatrix,  is  Intestate  estate. 

The  superior  court  Is  advised,  first.  That 
the  issue  of  Sarah  R.  Guinn  and  Jerusha  A. 
WInsolow,  respectively,  take  the  legades  giv- 
en to  the  testatrix's  sisters  under  the  third 
dause  of  the  will;  second,  that  the  portion 
of  the  rest,  residue,  and  remainder  of  the 
estate  given  to  the  testatrix's  son  Frederick 
H.  Lee  is  Intestate  estate.  The  other  Judg- 
es concurred. 

(38  Conn.  ta3> 
STATE  V.  McGBJB. 

(Supreme  Court  of  Errors  of  Connecticut    July 
13,  1914.) 

1.  Food  (|  15*)— Saij»— Rbgulatiokb— Stat- 

UTOBT  PBOVISIONS — CONSTETJCTION. 

Acta  1911,  c.  134,  penalizing  any  person 
selling  or  offering  for  sale  food  in  package  form, 
unless  the  net  quantity  of  the  contents  be  mark- 
ed on  the  outside  of  the  package,  and  declaring 
that  the  act  shall  take  ^ect  from  its  passage, 
but  no  penalty  shall  be  enforced  for  any  vio- 
lation arising  from  the  sale  of  food  "prepared 
and  inclosed  in  packaze  form"  prior  to  18 
months  after  passage  of  the  act,  does  not  have 
any  effect  as  to  sales  of  unbranded  packages  pre- 
pared and  indosed  at  the  time  of  the  taking  ef- 
fect of  the  act,  provided  the  sale  is  made  within 
18  months  thereafter,  bat  a  sale  of  food  pre- 
pared and  indosed  in  unmarked  packages  after 
the  passage  of  the  act  subjects  the  seller  to  the 
penalties  imposed,  and  a  sale  after  18  months 
after  the  passage  of  the  act  in  unmarked  pack- 
ages, whenever  inclosed,  renders  the  seller  liable. 
[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  J  14;   Dec  Dig.  |  15.*] 

2.  IWDICTMENT    AND    IlTFORMATION    (8    111*) — 

Statutobt  Offenses— RKQuisrrBS. 

An  information,  charging  a  sale  of  a  can  of 
tomatoes  without  the  net  quantity  plainly  mark- 
ed on  the  outside,  charges  a  violation  of  Acts 
1911,  c.  134,  penalizing  any  person  selling  food 
in  package  form,  unless  net  quantity  ot  con- 
tents be  plainly  marked,  and  it  need  not  nega- 
tive the  proviso  that  no  penalty  shall  be  en- 
forced for  any  vi<rtation  arising  from  the  sale 
of  food  prepared  and  Inclosed  in  package  form 
prior  to  18  months  after  the  passage  of  the  act. 
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and  the  fact  that  tfaei  sak  ia  within  the  prori- 
to  i»  a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
ind  Information,  Gent  Dig.  U  29&-298;  Dec. 
Dig.  I  lll.»] 

Appeal  from  Criminal  Gourt  of  Common 
Fleas,  Fairfield  Gonnty;  John  J.  Walsh, 
Judge. 

TItomas  H.  McOee  was  convicted  of  violat- 
ing Pob.  Acts  1911,  c.  134,  and  appeals,  as- 
signing as  errors  the  court's  action  in  over- 
rollng  a  demurrer  to  the  information,  in  re- 
fDsing  to  charge  as  requested,  in  charging 
tliat  on  the  agreed  facts  the  state  Is  entitled 
to  a  verdict,  and  in  overruling  defendant's 
objection  to  the  Imposition  of  any  penalty, 
and  in  imposing  a  flae  of  950.    Affirmed. 

Ralph  O.  Wells,  of  Hartford,  for  appellant 
Frederick  W.  Huxford,  Pros.  Atty.,  of  Stam- 
ford, for  appellee. 

THAYEB,  J.  [1]  The  defendant  was  con- 
victed in  the  criminal  conrt  of  common  pleas 
upon  an  information  which  charged  him  with 
having  sold,  on  March  8,  1913,  food  in  paclc- 
age  form,  namely,  one  can  of  tomatoes,  with- 
out the  net  quantity  of  the  contents  of  tlie 
package  being  plainly  and  conspicuously 
marlced  upon  the  outside  of  the  package. 
The  information  was  founded  upon  the  pro- 
visions of  chapter  134  of  the  PubUc  Acts  of 
1911,  which,  so  far  as  material  to  this  case, 
reads  as  follows: 

"Sec.  1.  Any  person  who  shall  sell  or  offer 
for  sale  food  in  packaee  form,  unless  the  net 
quantity  of  the  contents  be  piainly  and  con- 
spicnously  marlced  on  the  ontside  of  the  paclc- 
age  •  •  *  shall  be  subject  to  the  penalties 
provided  in  chapter  265  of  the  Public  Acts  of 
1907.    *    »    • 

"See.  3.  This  act  shall  take  effect  from  Its 
passage  bnt  no  penalty  shall  be  enforced  for 
any  violation  of  the  provisions  of  section  one 
arising  from  the  sale  of  food  prepared  and  in- 
closed in  package  form  prior  to  elghteeii  months 
after  the  passage  of  this  act  Approved  July 
11.  1911."^^ 

There  was  a  demurrer  to  the  information 
which  was  overruled,  after  which  the  case 
was  submitted  to  the  jury  upon  an  agreed 
statement  of  facts  with  an  instruction  that  if 
tl>ey  found  the  facts  as  stipulated  to  be  true 
their  verdict  should  be  for  the  state.  All  the 
facts  alleged  in  the  complaint  were  admitted 
by  the  stipulation  and  also  the  additional  tact 
that  the  can  of  tomatoes  described  in  the 
Information  had  been  prepared  and  inclosed 
in  the  can  prior  to  January  11,  1913.  The 
defendant's  claim  is  that  by  reason  of  the 
provlrions  of  section  3  of  the  act  he  could 
not  properly  be  convicted  or  sentenced  upon 
these  facts,  the  tomatoes  having  t>een  pre- 
pared and  inclosed  In  the  can  prior  to  18 
months  after  the  passage  of  the  act  The 
question  of  the  proper  construction  to  be 
placed  upon  the  statute  is  thus  raised. 

Tbe  purpose  of  the  statute  is  apparent  It 
contains  in  the  flrat  section  a  general  protiibi- 


tion  of  the  sale  of  food  In  padtage  form  un- 
less it  is  marked  as  indicated.  Prior  to  this 
enactment  the  sale  of  food  in  unmarked  pack- 
ages was  not  unlawful.  Chapter  255  of  the 
Public  Acts  of  1907,  to  the  penalties  of  which 
violators  of  the  act  now  in  question  are 
made  subject,  makes  it  unlawful  to  sell  or 
offer  for.  sale  adulterated  or  misbranded 
package  foods,  but  it  does  not  require  that 
foods  sold  in  package  be  marked  or  branded. 
If  branded  they  must  be  correctly  branded, 
and  the  act  makes  it  clear  .liat  to  state  upon 
the  package  in  terms  of  weight  or  measure 
any  other  than  the  correct  weight  or  measure 
of  the  contents  of  the  package  is  "misbrand- 
ing." That  is,  the  correct  net  quantity  of 
the  contents  must  be  stated  If  the  package  is 
marked  or  "branded."  That  statute  was 
aimed  at  "misbranding,"  where  the  food 
packages  were  in  fact  marked  or  branded. 
The  purpose  of  the  present  act  was  to  pre- 
vent the  sale  of  food  in  pacluges  tmless  the 
net  quantity  of  the  contents  of  the  package 
is  marked  thereon.  Considering  the  condi- 
tion of  the  law  at  the  time  the  act  was  passed 
tills  is  entirely  clear.  To  effectuate  this  pur^ 
pose  the  offering  of  such  foods  foe  sale,  un- 
marked as  to  the  quantity,  was  included  in 
the  penalty. 

Section  8  of  the  act,  after  providing  ex- 
pressly that  it  shall  take  effect  from  its  pas- 
sage, adds  the  provision  upon  which  the  de- 
fendant relies  to  support  his  claim.  He  says 
tliat  the  last  clause  of  the  secUon,  "prior  to 
18  months  after  the  passage  of  this  act," 
modifies  the  words  "prepared  and  Inclosed" 
which  immediately  precede  it  This  would 
doubtless  be  the  natural  grammatical  con- 
struction, and  should  be  followed  unless  it 
leads  to  results  which  it  is  clear  that  the 
Legislature  in  enacting  the  statute  did  not 
intend.  If  followed  it  leads  to  the  result 
claimed  by  the  defendant  and  the  prohibition 
of  tbe  act  applied  qvly  to  the  sale  of  food 
which  should  be  prepared  and  inclosed  ta 
packages  after  January  11,  1913,  18  months 
after  the  passage  of  tbe  act  That  is,  the 
act  did  not  prohibit  the  sale  at  any  time  of 
uubranded  package  foods  which  existed  in 
package  at  the  time  the  act  was  passed,  or 
which  should  be  prepared  and  inclosed  in 
packages  within  18  months  thereafter.  This 
means  that  during  the  period  of  18  months 
after  the  act  was  passed  there  could  be  no 
sales  of  food  in  immarked  packages  which 
would  subject  the  seller  to  the  penalties  pre- 
scribed by  the  act  This  is  repugnant  to  the 
plainly  expressed  Intent  of  tbe  act  Had 
this  been  intended  section  8  shonld  have 
read: 

"This  act  shall  not  take  effect  until  eighteen 
months  after  its  passage  and  shall  not  apply  to 
sales  of  foods  prepared  and  inclosed  in  pack- 
ages prior  to  the  tmie  when  it  takes  effect" 

The  construction  thus  claimed  renders  the 
first  clause  of  section  3  nugatory.  Some  oth- 
er construction  must  therefore  be  sought,  for 
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It  must  be  presumed  that  the  Legislature  by  t 
the  explicit  language  of  the  first  clause  of  j 
section  3  intended  the  act  to  immediately  1 
affect  some  sales  at  least,  included  in  the ; 
general  prohibition  of  section  1  of  the  act 
We  must  look  through  the  whole  statute  to 
determine  its   proper   construction   and   the 
proper  construction  of  its  parts. 

To  determine  what  sales,  if  any,  were  in- 
tended to  be  saved  from  the  penalties  of  the 
general  enactment  It  is  pertinent  to  ask. 
What  sales,  if  any,  ought  to  be  saved  from 
such  penalties?  Naturally  sales  of  foods 
prepared  and  Inclosed  in  packages  at  the  time 
the  act  took  effect.  These  packages  would 
be  on  hand  at  the  time  when  the  law  making 
their  sale  unlawful,  when  unmarked  wiLh  the 
net  quantity  of  their  contents,  was  enacted. 
There  would  be  good  reason  for  excepting 
their  sale  from  the  immediate  operation  of 
the  statute.  It  might  lead  to  public  in- 
convenience to  prevent  the  immediate  sale  of 
these,  because  time  would  be  required  for 
merchants  and  packers  to  restock  with  new 
goods  properly  marked  of  the  character  ordi- 
narily carried  by  them,  or  to  properly  mark 
the  goods  which  were  on  hand.  As  such 
goods  had  been  prepared  and  inclosed  when 
their  sale,  unmarked,  was  lawful,  it  would 
be  proper  to  except  from  the  provisions  of 
the  act,  for  a  reasonable  time,  the  sale  of 
such  unmarked  packages.  No  good  reason 
is  apparent  for  allowing  the  owners  of  such 
packages  and  others  during  this  time  to  stock 
up  with  other  unmarked  foods  to  be  sold  with- 
out penalty  afterwards  for  an  indefinite  peri- 
od until  wholly  disposed  of.  This  would  vio- 
late the  plain  intent  of  the  enacting  clause. 
It  is  not  conceivable  that  the  Legislature  in- 
tended this  when  it  said  that  the  act  should 
take  effect  from  its  passage.  What  it  intend- 
ed was  that  the  act  should  have  effect  as  to 
sales  of  unbranded  package  foods  thereafter 
prepared  and  inclosed,  but  that  the  sale  of 
such  package  foods  prepared  and  inclosed  at 
the  time  the  act  took  effect  should  not,  for 
18  months  after  its  passage  subject  the  seller 
to  the  penalties  provided  by  the  act  While 
the  language  is  not  felicitously  chosen  to  ex- 
press this  intent  we  think  that  it  is 'readily 
susceptible  of  that  meaning.  It  Is  the  only 
construction  of  the  whole  act  which  gives  ef- 
fect to  all  of  Its  language  and  gives  the  Act 
an  Immediate  effect  after  its  passage  as  its 
language  requires;  unless  it  be  said  that  the 
proviso  relates  only  to  sales  of  foods  and 
leaves  the  act  to  operate  upon  the  offering  of 
them  for  sale.  Such  a  construction  would  be 
preposterous.  It  would  render  the  defendant 
guilty  and  punishable  for  offering  the  goods 
for  sale  at  any  time  after  the  passage  of  the 
act,  while  for  the  actual  sale  of  them  he 
would  be  immune  from  punishment  We 
cannot  impute  to  the  Legislature  an  intent 
to  accomplish  such  a  result 
.    We  think  that  the  words  "prepared  and  in- 


closed in  package  form"  refer  and  were  in- 
tended to  refer  to  foods  as  inclosed  at  the 
time  the  statute  in  question  was  enacted. 
This  construction  renders  the  defendant's 
claim  that  the  final  clause  of  section  3  modi- 
fies the  words  "prepared  and  inclosed"  un- 
tenable. Had  the  word  "now"  preceded 
these  words,  thus  clearly  expressing  the  in- 
tent which  we  hold  that  the  language  of  the 
proviso  as  it  now  reads  expresses,  the  claim 
could  hardly  have  been  made.  Our  construc- 
tion makes  the  last  clause  of  section  3  modi- 
fy the  word  "sale."  It  thus  gives  effect  to- 
the  proviso  by  exempting  from  the  operation 
of  the  general  prohibition  of  section  1,  for 
18  months,  sales  of  foods  already  inclosed 
In  packages  when  the  statute  was  enacted. 
It  gives  immediate  effect  to  the  first  clause- 
of  seel  ion  3  and  to  the  first  section  of  the  act^ 
for  under  that  construction  the  sale  at  any 
time  after  the  act  was  passed  of  any  foods- 
which  were  prepared  and  inclosed  in  un- 
marked packages  after  the  passage  of  the  act 
subjects  the  seller  to  the  penalties  provided, 
and  the  sale  after  January  11,  1913,  of  food 
In  such  packages,  whenever  Inclosed  therein, 
renders  the  seller  liable.  The  defendant  ad- 
mittedly, sold  such  an  unmarked  package  of 
food  on  March  8,  1913,  as  alleged  In  the  in- 
formation, and  It  follows  from  our  construc- 
tion of  the  statute  that  he  was  properly  con- 
victed and  sentenced. 

[2]  The  claim  upon  the  demurrer  was  that 
the  information  Is  insufficient  because  it  does- 
not  state  when  the  tomatoes  sold  were  pre- 
pared and  inclosed  in  the  package,  and  nega- 
tives the  proviso.  This  was  not  necessary^ 
The  proviso  does  not  enter  into  the  descrip- 
tion of  the  offense.  The  information  counts 
upon  the  general  prohibition  of  section  1  or 
the  statute.  The  proviso  in  the  subsequent 
section  merely  excepts  a  case  from  that  pro- 
hibition. If  the  sale  In  this  case  fell  within; 
the  exception,  it  was  a  matter  for  the  accused 
to  prove  as  a  defense.  The  state  was  not 
called  upon  to  negative  the  proviso.  Bishop, 
Crim.  Procedure,  vol.  1,  f  639 ;  State  v.  Miller, 
24  Conn.  522,  527 ;  State  v.  Powers,  25  Conn. 
48,  51;  State  v.  Wadtiworth,  30  Conn.  55,  59;. 
Adams  v.  Way,  33  Conn.  419,  428.  This  Is 
the  general  way.  But  were  the  rule  other- 
wise the  information  suflBdently  shows  that 
the  sale  alleged  did  not  fall  within  the  ex~ 
cepted  class,  for  the  exemption  from  llabillty 
extended  only  to  sales  of  this  class  made 
within  18  months  after  the  act  went  into- 
effect,  and  it  is  alleged  that  the  sale  com- 
plained of  was  tnade  nearly  three  months 
after  that  period.  The  demurrer  was  there- 
fore properly  overruled. 

As  the  defendant's  claims  under  the  other 
exceptions  depend  upon  the  correctness  of" 
his  construction  of  the  proviso,  it  la  onneces- 
sary  to  consider  them  further. 

There  is  no  error. 

In  the  opinion  the  other  Judges  concurred^ 
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McCABE  V.  ARMOUR  &  CO. 

(Supreme   Coart  of  Errors   of  Connecticut. 
July  IS,  1914.) 

1.  Easehents  (S  44*)— Deed— Constbuction. 

A  deed  through  which  defendant  claimed 
title  granted  the  right,  in  common  with  the 
grantors  and  others,  to  pass  and  repass  along 
a  certain  passageway  and  court  leading  from 
C.  street  to  the  west  side  of  the  premises  con- 
veyed, bounded  north  by  C.  street,  east  and 
iri?st  by  land  of  the  Commercial  Stock  Com- 
pany, about  9.25  feet  wide,  for  a  distance  of 
43.7  feet,  running  into  an  open  court  about 
40  feet  by  36  feet,  and  thenoe  over,  along,  and 
across  the  court  to  the  west  side  of  the  prem- 
ises conveyed,  etc.  It  appeared,  however,  that 
the  grantor  had  no  rights  in  a  7-foot  strip  next 
!<i!Uth  of  its  building  extending  from  the  arcb- 
wa}'  to  the  grantors'  property  on  the  east,  and 
at  the  time  the  deed  was  executed  such  strip 
was  occupied  by  permanent  structures  erected 
tliereon,  as  it  was  when  the  grantors  acquired 
their  rights  In  the  open  court,  and  had  contin- 
ued to  be  so  occupied  up  to  the  time  of  the 
trespasses  complained  of.  Held,  that  the  state- 
ment in  the  description  giving  the  length  of 
the  east  wall  of  the  archway  as  43.7  feet  was  a 
mere  mistake  of  the  scrivener;  it  appearing 
that  the  court  began  43.7  feet  south  of  C. 
street,  and  hence  did  not  include  the  entire 
open  apace,  but  only  a  portion  30x33  feet  ex- 
cluding the  7-foot  strip  on  the  south  side  of 
the  Commercial  Stock  Company's  building  east 
of  the  archway,  and  a  strip  about  9  feet  ad- 
joining the  west  side  of  defendant's  building, 
extending  the  entire  40  feet  from  north  to 
south. 

[Ed.  Note. — For  other  cases,  see  Basements, 
Cent  Dig.  Sg  9&-100;   Dec.  Dig.  |  44.*] 

2.  Easeuentb  (i  44*) — ^Deed — CoNSTBtrcnoK. 

Where  a  deed  to  certain  property  including 
a  right  of  way  over  a  court  gave  defendant  a 
right  of  way  across  a  spedned  strip  to  its 
building,  but  at  the  time  the  deed  was  executed 
the  way  in  use  extended  across  the  strip  just 
south  of  an  ash  pit  where  the  only  door  op«n-. 
ing  oat  of  defendant's  building  upon  the  strip 
was  located,  and  all  space  to  the  north  of  it 
was  obstructed  by  plaintiff's  ash  pit,  and  by 
the  obstructions  which  continued  to  exist  on 
the  adjoining  seven-foot  strip  belonging  to  an- 
other, defendant  was  not  entitled  to  a  right  of 
way  over  the  entire  nine-foot  strip  on  the  west 
of  its  building  not  a  part  of  the  court,  and 
hence  the  removal  of  a  slab  covering  the  pit 
and  the  use  of  the  top  of  it  as  a  platform  from 
which  to  load  wagons  constituted  a  trespass. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  SS  9&-100;  Dec  Dig.  |  44.*] 

Appeal  from  Sai>erlor  Court,  Hartford 
County ;  Marcus  H.  Holcomb,  Judge. 

Action  by  Patrick  McCabe  against  Armour 
&  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

James  E.  Cooper  and  John  H.  Kirkham, 
both  of  New  Britain,  for  appellant.  John 
Walsh  and  Bernard  F.  Qaflney,  both  of  New 
Britain,  for  appellee. 

THAYER,  J.  [t]  It  appears  from  the  find- 
ing and  exhibits  which  are  a  part  of  It  that 
the  defendant  owned  a  lot  of  land  In  New 
Britain  covered  by  a  brick  building  which 
abuts  westerly.  In  part,  upon  an  open  space 
about  36  by  40  feet  in  dimensions,  which  is 
inclosed  on  the  other  three  sides  by  buildings 


which  are  owned  In  severalty  by  the  plain- 
tiff, one  Dawson  and  the  Commercial  Stock 
Company.  The  plalntifTs  building  occupies 
the  entire  southerly  side,  Dawson's  building 
occupies  the  westerly  side,  and  the  Commercial 
Stock  Company's  building  occupies  the  north- 
erly side.  These  three  abutting  owners  own 
in  severalty  the  fee  of  the  entire  open  space, 
the  plaintiff  owning  the  entire  easterly  por- 
tion upon  which  the  defendant's  land  and 
building  abut.  The  defendant  owns  no  part 
of  this  open  space,  the  line  of  the  westerly 
face  of  its  building  being  the  westerly  boun- 
dary of  its  lot.  Access  to  this  open  space  is 
had  through  an  arched  passageway  9%  feet 
wide  through  the  building  of  the  Commercial 
Stock  Company  from  Commercial  street  upon 
which  that  building  and  the  defendant's 
building  front  on  the  north.  At  the  extreme 
northeast  corner  of  the  open  space  as  thus 
described,  the  plaintiff  had  erected  upon  land 
of  which  the  fee  was  In  him  an  ash  pit  about 
6  feet  and  4  Inches  wide  from  east  to  west 
and  6  feet  long  from  north  to  south  and  6 
feet  In  height  covered  with  a  bine  stone  slab. 
The  defendant  removed  this  slab  and  about 
a  foot  of  the  brickwork  and  recovered  the 
pit,  and  is  using  the  top  of  the  ash  pit  as  a 
platform  from  which  to  load  and  unload 
meat  in  the  prosecution  of  Its  business.  This 
action  is  brought  to  recover  damages  for  this 
claimed  trespass  and  to  restrain  the  further 
use  of  the  top  of  the  ash  pit  as  a  means  of 
entrance  to  the  defendant's  building.  The 
defendant's  title  to  its  land  and  building 
came  to  it  through  mesne  conveyances  from 
the  plaintiff  and  his  brother,  and  it  is  a  con- 
ceded fact  in  the  case  that  the  defendant  has 
a  right  of  way,  granted  in  the  McCabe  deed, 
to  pass  from  Commercial  street  through  the 
arched  passageway  and  across  the  open  space 
to  the  west  side  of  its  building  In  connection 
with  the  use  of  its  property.  The  dispute  be- 
tween the  parties  Is  as  to  the  extent  of  the 
defendant's  rights  in  the  open  space  west  of 
Its  building.  So  far  as  appears,  no  claim  was 
made  to  any  right  otherwise  acquired  than 
by  this  deed.  The  court  held  that  the  de- 
fendant did  not  acquire  through  the  McCabe 
deed  any  right  to  do  the  acts  which  are  com- 
plained of  as  having  been  done  or  threatened 
to  be  done.  The  portion  of  this  deed  upon 
which  the  defendant  relies  reads  as  follows : 
"Together  with  the  right  in  common  with  the 
grantors  and  others  to  pass  and  repass  on  foot 
and  with  animals,  vehicles  and  teams  of  all 
kinds,  over  along  and  upon  a  certain  passage- 
way and  court  way  leading  from  Commercial 
St  to  the  west  side  of  the  premises  herein  con- 
veyed; said  passway  leading  from  Commercial 
St  southerly,  and  is  bounded  north  by  Com- 
mercial St. ;  east  and  west  by  land  of  the  Com- 
mercial Stock  Company,  and  is  about  nine  and 
twenty-five  one  hundredths  (9.26)  feet  wide  for 
a  distance  of  forty-three  and  seven-tenths  (43.7) 
feet  when  the  same  opens  into  an  open  court 
about  forty  (40)  feet  by  about  thirty-six  (36) 
feet  and  thence  over,  along  and  across  said  open 
court  to  the  west  side  of  the  premises  herein 
conveyed,  with  the  right  to  the  use  of  the  same 
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for  loading  and  nnloadiDr  merchandlae  from 
and  on  teams  and  vehicles;  said  pass  ways 
rights  and  rights  in  said  court  being  more  fully 
and  at  large  set  forth  in  a  deed  from  the  Com- 
mercial Stock  Company  to  said  grantors  dated 
June  25,  lb95,  and  recorded  in  Volume  12 
(Mss.)  Land  Records  of  New  Britain,  page  177, 
and  by  an  agreement  between  James  Ia  Dawson 
and  the  grantors  dated  November  5tb,  18U7,  and 
recorded  Volume  14  (ilss.)  Land  Becords  of 
New  Britain,  page  172,  to  which  deed  and 
agreement  reference  is  hereby  made." 

The  defendant  claimed  that  the  "open 
court"  referred  to  in  this  description  Includes 
the  entire  open  space  S6x40  feet  in  dlmen- 
cdons  within  the  rear  walls  of  the  four  build- 
uigs  mentioned.  The  court  has  found  that 
the  open  court  does  not  occupy  this  entire 
space,  but  occupies  only  a  portion  of  it  80x33 
feet  in  dimensions  and  excludes  a  strip  about 
7  feet  wide  on  the  south  side  of  the  Commer- 
cial Stodc  Company's  building  east  of  the 
archway  and  a  strip  about  9  feet  adjoining 
the  west  side  of  the  defendant's  building  and 
extending  the  entire  40  feet  from  north  to 
aonth.  The  deed  and  agreement  which  are 
referred  to  in  the  deed  from  the  McCabes  to 
Annoar  and  the  map  which  is  made  a  part 
of  that  deed  show  that  the  Commercial  Stock 
Company  did  not  convey  to  the  McCabes  any 
right  of  way  or  other  rights  in  the  seven- 
foot  strip  next  south  of  its  building  extend- 
ing from  the  archway  to  the  McCabe  proper- 
ty on  the  east  At  the  time  the  deed  was 
given  to  Annoar,  this  strip  was  occupied  by 
permanent  structures  erected  thereon,  as  it 
wai  when  the  McCabes  acquired  their  rights  In 
the  "open  court"  and  has  continued  to  be  so 
occupied,  as  found  by  the  court,  up  to  the  time 
of  the  trespasses  complained  of.  Both  the  lan- 
guage of  the  deed  from  the  Commercial  Stock 
Company  to  the  McCabes  and  the  map  which 
la  made  a  part  thereof  show  that  the  north 
line  of  the  court  described  therein  la  about 
seven  feet  south  of  the  south  line  of  that 
company's  building.  These  conclusively  show 
as  the  court  has  found  that  the  statement  in 
the  description  giving  the  length  of  the  east 
wall  of  the  archway  as  43.7  feet  Is  a  mere 
mistake  of  the  scrivener  and  has  not  the  Im- 
portance which  Is  given  to  it  by  counsel  for 
the  defendant.  The  map  makes  it  clear  that 
the  open  court  begins  43.7  feet  south  of  Com- 
mercial street,  and  the  trial  Judge  finds  that 
the  east  side  of  the  brick  wall  of  the  arch- 
way is  37.2  feet. 

[2]  The  defendant,  having  failed  In  Ita 
claim  that  the  open  court  included  the  entire 
86x40  feet  included  within  the  brick  walls 
of  the  buildings,  has  no  case  nnless  the  deed 
npon  which  it  relies  grants  a  right  over  the 
entire  9-foot  strip  on  the  west  of  its  building 
now  owned  by  the  plalntifT  which  is'  not  a 
part  of  the  court.  The  deed  undoubtedly 
gives  the  defendant  a  right  of  way  across 
this  strip  to  its  building.  The  location  of  the 
way  is  not  fixed  by  the  deed  as  a  matter  of 
mere  construction  of  the  deed.  At  the  time 
when  }t  was  given,  the  way  In  use  extended 


across  the  strip  Just  south  of  the  ash  plt^ 
where  the  only  door  opening  out  of  the  de- 
fendant's buUding  upon  this  strip  of  land 
was  located.  All  to  the  north  of  it  was  ob- 
structed by  the  plalntHTs  ash  pit  and  by  the 
obstructions  which  continue  to  exist  upon  the 
adjoining  7-foot  strip  of  the  Commercial 
Stock  Company.  The  defendant  has  changed 
the  location  of  Its  door  to  the  north,  making 
It  necessary  in  order  to  enter  the  building  to 
pass  over  the  ash  pit  These  and  other  ex- 
trinsic circumstances  were  to  be  considered 
in  connection  with  the  language  of  the  deed 
to  reach  a  proper  determination  as  to  the 
intention  of  the  parties  expressed  by  the  gen- 
eral language.  Its  construction  was  thus 
ratbsr  a  question  of  fact  than  a  question  of 
law  for  the  court  to  determine.  School  Dis- 
trict T.  Lynch,  S3  Conn.  830,  833.  But, 
whether  of  law  or  of  fact,  we  think  it  was 
correctly  decided. 

There  Is  no  error.    The  other  Judges  con- 
corred. 


STATE  ▼.  PECK. 


(S8  Conn.  417) 


(Supreme  Conrt  of  Errors  of  Connecticat. 
July  13,  1914.) 

L  Attobnkt  ano  Cuxnt  (|  45*)  —  Dubab- 

HENT— OBODNDS. 

Misconduct  on  the  part  of  an  attorney,  who 
was  Judge  of  the  probate  court,  in  the  course 
of  the  settlement  of  an  estate  of  a  deceased 
person  in  such  court,  justified  his  disbarment, 
since  it  directly  involved  a  misuse  of  his  profes- 
sional privilege  and  was  misconduct  as  a  mem- 
ber of  the  bar,  and  moreover  any  misconduct, 
professional  or  aonprofesaional,  disclosing  a 
moral  unfitness  for  the  enjoyment  of  the  pro- 
fessional privilege,  Jnstifiea  disliarment 

lEd.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  §  63;   Dec.  Dig.  {  45.*] 

2.  Attobnet  and  Client  ({  46*)  —  Disbab- 

MENT— DBFCNSKS— HOLDIHO   JuOICIAIi   POSI- 
TION. 

That  an  attorney  sought  to  be  disbarred 
was  Judge  of  the  probate  court  did  not  pre- 
vent his  disbarment,  since  the  judge  of  the 
probate  court  need  not  be  an  attorney,  and  hia 
disbarment  conld  have  no  effect  upon  his  offi- 
cial status. 

[Ed.  Note. — For  other  cai--".4,  see  Atturney  and 
Client  Cent  Dig.  |  71;    Dec.  Dig.  {  46.*] 

8.  Attobnet  and  Cueht  (|  53*)  —  Disbab- 
MENT   l^ocEEDiNos  — CoMPiArNT  — Bom- 

CIENOT. 

The  snfliciency  of  the  complaint  in  a  pro- 
ceeding to  disbar  an  attorney  must  be  deter- 
mined upon  an  examination  of  the  complaint  as 
a  whole. 

[Gd.  Note. — For  other  cases,  see  Attorney 
and  CUent  Cent  Dig.  |f  69,  70:  Dec  Dig.  | 
52.*] 

4.  Attobnet  and  Client  (|  52*)  —  Dtsbak- 

MENT      FBOCBEDINOS  — COUPLAINT— SnFFI- 

OIENCT. 

A  disbarment  proceeding  Is  not  a  criminal 
prosecution,  nor  is  it  a  civil  action,  thongh  sec- 
tion 11  of  the  rulps  reinilnting  the  admission, 
suspension,  and  displacement  of  attorneys  r«< 
quires  complaints  for  misconduct  to  be  pro- 
ceeded with  as  dvil  actions,  and  the  com- 
plaint need  not  have  the  same  tedinical  pre- 
cision of  statement  or  conformity  to  recogmzed 
formalities   required   in   criminal    proaecntiona 
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or  dvQ  actions;  It  beine  safBdent  It  it  is  anf- 
fidently  intelligible  and  informing  to  advise 
the  court  of  the  matter  complained  of  in  order 
that  it  may  determine  whether  it  shall  institute 
an  inquiry  and  properly  condnet  it  if  instituted, 
and  to  adyise  the  attorney  of  the  accusation 
in  order  that  he  map  be  prepared  to  meet  the 
charges. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {{  69,  70;   Dec.  Dig.  §  62.*] 

5.  Attornkt  and  Cuknt  (i  88*)  —  Disbas- 

MKItT— GbOURDB. 

Where  an  attorney  who  was  Judge  of  the 
probate  court  procured  the  payment  of  $760 
to  him  from  the  assets  of  an  estate  as  com- 
pensation for  pretended  services  as  an  attorney 
CD  behalf  of  the  estate  which  were  never  ren- 
dered, and  exerted  his  authority  aa  such  judge 
to  secure  such  payment,  resorted  to  deception 
and  concealment  in  his  efforts  to  secure  such 
payment,  and  made  use  in  his  official  position 
of  threats  calculated  to  produce  the  end  de- 
sired, for  the  purpose  of  coercing  payment,  he 
waa  properly  suspended  from  practicing  law 
indefinitely* 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  {{  51,  61;    Dea  Dig.  { 

6.  Attobickt  AitD  Ouxtn  ({  61*)  >-  Disbab- 
XEKT— PBooEKDiNa»— Fartiks  Entitucd  to 
Pboskcdte. 

Acta  1907,  c.  120,  authoridng  the  appoint- 
ment of  a  grievance  committee  in  each  county 
whose  duty  it  shall  be  to  inquire  into  and  pre- 
sent to  the  court  offenses  involving  the  char- 
acter, professional  standing,  etc.,  of  members 
of  the  bar,  does  not  provide  an  exclusive  mode 
of  inatitntinK  such  inquiries,  and  does  not  re- 
strict the  inherent  power  of  the  court  to  in- 
quire into  the  conduct  of  its  own  officers  on  its 
own  motion  or  on  the  complaint  of  any  party, 
and  hence  the  state's  attorney  could  present  a 
complaint  against  an  attorney  as  authorized  by 
section  10  of  the  rules  of  court. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  |  67;  Dec.  Dig.  {  51.*] 

7.  ATTOBNEY  AMD   CUBNT  (i    51*)   —  DlSBAB- 

msht— Pbocebdinos— Pabtiks  Entitled  to 

PBOSECmX. 

The  state's  attorney  was  not  disqualified  to 
present  a  complaint  of  professional  misconduct 
against  an  attorney  by  reason  of  his  bitter  en- 
mity to  the  accused  attorney  or  his  prejudice 
against  him,  since  he  does  not  appear  as  a 
prosecuting  officer  and  has  no  power  to  con- 
trol iJie  proceeding,  and  his  only  duty  is  to 
can  ^e  attention  of  the  court  to  the  alleged 
misconduct;  the  duty  thereafter  resting  upon 
the  court  to  see  that  the  interests  of  justice 
are  preserved  and  the  righto  of  the  accused 
attorney  protected. 

[Bd.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent.  Dig.  {  67;  Dec.  Dig.  {  61.*] 
S.  Atto^nkt  awd  Cukrt  (}  64*)  —  Dibbab- 

MBRT— PBOCBBDIROB— FiNDINOB. 

It  was  immaterial  in  a  disbarment  proceed- 
ing that  the  court  found  facts  outside  of  the 
charges  contained  In  the  complaint,  where  its 
judgment  was  not  based  upon  such  findings,  but 
npMi  matters  alleged  in  the  complaint  and  un- 
questionably suffideat  to  snpport  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CHent,  Cent  Dig.  {  78;   Dec.  Dig.  |  54.*] 

9.  Attobwet  and  Client  (J  64*)  —  Dibbab- 
KENT  Pbocekdinob— Scope  or  inquibt. 
The  question  for  determination  in  a  dis- 
barment proceeding  was  whether  the  defendant 
by  reason  of  his  past  conduct  evidencing  his 
qualities  of  diaracter  and  uprightness  was  a  fit 
person  to  longer  exercise  the  functions  of  an 
attotney,  and  in  determining  this  question   a 


large  measure  of  JncQcial  discretion  was  to  be 
exercised  reasonably,  fairly,  and  dispassionately. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  |  73;   Dec.  Dig.  §  54.*] 

10.  Attobnet  and  Client  ({  48*)— Disbab* 

KENT  —  PBOCEEDINQS  —  BlGETB   OF  DEFEND- 
ANT. 

An  attorney  accused  of  professional  mis- 
conduct is  entitled  to  notica  of  the  charge 
against  him,  an  opportuni^  to  be  heard,  a 
fair  and  dispassionate  investigation,  and  a  rea- 
sonable exercise  of  the  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  ||  64,  65,  68:   Dec.  Dig. 

Appeal  from  Superior  Court,  Fairfield 
County;   William  L.  Bennett,  Judge. 

Proceeding  in  the  name  of  the  State  against 
CUarles  H.  Peck  on  a  complaint  for  alleged 
prefesslonal  misconduct  by  the  defendant  as 
an  attorney  at  law.  Facta  found  and  judg- 
ment rendered  suspending  the  defendant 
from  practicing  law  In  the  courts  of  the  stats 
indefinitely,  and  he  appeals.    Affirmed. 

Robert  E.  De  Forest,  of  Bridgeport,  for 
appellant  J.  Moss  Ives,  Special  State's 
Atty.,  of  Danbnry,  for  the  State. 

PRBNTICB,  0.  J.  [I]  The  acts,  which  In 
the  complaint  are  charged  as  misconduct  call- 
ing for  the  respondent's  disbarment,  and  tor 
which,  as  appears  by  the  judgment  file,  he 
was  disbarred,  were  all  done  by  him  In  the 
course  of  the  settlement  of  an  estate  of  a 
deceased  person  in  the  probate  court  over 
which  he  presided.  The  misconduct  alleged 
and  made  the  basis  of  the  judgment  was  mis- 
conduct connected  with  the  performance  of 
his  judicial  office.  The  claim  made  upon  de- 
murrer to  the  complaint,  and  renewed  at  the 
hearing,  that  such  misconduct  was  not  mis- 
conduct as  a  member  of  the  bar,  and  there- 
fore not  of  a  kind  to  JustU^  discipUne  as 
such  member,  is,  for  a  double  reason,  wholly 
without  foundation.  In  the  first  place,  it  did 
directly  involve  a  misuse  of  the  professional 
privilege.  In  the  second,  it  disclosed  a  moral 
unfitness  for  the  enjoyment  of  that  privilege, 
and  it  matters  not  whether  the  disclosure 
came  through  professional  channels  or  not 

An  attorney  at  law  admitted  to  practice, 
and  in  the  exercise  of  the  right  thus  con- 
ferred to  act  as  an  officer  of  the  court  in  the 
administration  of  Justice,  Is  continually  ac- 
countable to  it  for  the  manner  in  which  he 
exercises  the  privilege  which  has  been  ac- 
corded him.  His  admission  la  upon  the  Im- 
plied condition  that  his  continued  enjoyment 
of  the  right  conferred  is  dependent  upon  bis 
remaining  a  fit  and  safe  person  to  exercise  it, 
so  that  when  he,  by  misconduct  in  any  capac- 
ity, discloses  that  he  has  become  or  is  an 
unfit  or  unsafe  person  to  be  intrusted  with 
the  responsibilities  and  obligations  of  an  at- 
torney, his  right  to  continue  In  the  enjoy- 
ment of  his  professional  privilege  may  and 
ought  to  be  declared  forfeited.    As  important 
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as  It  is  that  an  attorney  be  competent  to 
deal  with  the  oftentimes  intricate  matters 
which  may  be  Intrusted  to  him,  it  is  infinite- 
ly more  so  that  he  be  upright  and  trust- 
worthy. Unfortunately  it  is  not  easy  to 
limit  membership  in  the  profession  to  those 
who  satisfy  the  standard  test  of  fitness.  But 
scant  progress  in  that  direction  can  be  hoped 
for  if,  in  the  determination  of  the  qualifica- 
tion of  professional  fitness,  nonprofessional 
dishonor  and  dishonesty  in  whatsoever  path 
of  life  is  to  be  ignored.  Professional  honesty 
and  honor  are  not  to  be  expected  as  the  ac- 
companiment of  dishonesty  and  dishonor  in 
other  relations.  So  it  is  that  we,  in  common 
with  other  courts,  hold,  as  did  Lord  Mans- 
field more  than  a  century  ago,  that  miscon- 
duct, IndlcatiTe  of  moral  unfitness  for  the 
profession,  whether  it  be  professional  or  non- 
professional, Justifies  dismission  as  well  as 
exclusion  from  the  bar.  In  re  Durant,  80 
Conn.  148,  147,  67  Atl.  497,  10  Ann.  Cas.  539; 
Fairfield  County  Bar  v.  Taylor,  60  Conn.  11, 
17,  22  AtL  441,  13  L.  R.  A.  767;  Ex  parte 
Brounsall,  Cowp.  S29;  Boston  Bar  Ass'n  t. 
Greenhood,  168  Mass.  169,  183,  46  N.  E.  568; 
Sanborn  t.  Kimball,  64  Me.  140,  148;  Dela- 
no's Case,  58  N.  H.  5,  42  Am.  Rep.  555;  In 
re  Percy,  36  N.  Y.  651,  654. 

[2]  The  demurrer  suggests  in  this  connec- 
tion that  disbarment  proceedings  so  far  par- 
take of  the  character  of  official  impeachment 
that  they  are  not  to  be  permitted  in  the  case 
of  a  Judicial  officer.  This  objection  Is  not 
well  taken.  Since  a  Judge  of  probate  need 
not  be  an  attorney,  his  disbarment  can  have 
no  effect  upon  his  official  status.  The  courts 
cannot  be  held  responsible  for  the  character 
of  elective  officers,  but  they  can  and  ought  to 
be  for  the  fitness  of  those  who  enjoy  the 
privileges  of  the  legal  profession  under  their 
authority  and  sanction. 

[3]  The  demurrer  asserts  further  that  the 
complaint  addressed  to  the  court  falls  to  set 
out  misconduct,  either  professional  or  Judi- 
cial, on  the  part  of  the  accused.  This  gen- 
eral charge  Is  elaborated  by  reference  to 
specified  disassodated  allegations,  of  each  of 
which  it  is  said  that  it  does  not  charge  mis- 
conduct The  complaint,  however,  is  to  be 
looked  at  as  a  whole,  and  the  question  of 
sufficiency  attempted  to  be  presented  by  the 
demnrrer  must  be  determined  upon  the  re- 
sult of  such  an  examination.  The  demurrer 
and  counsel's  argument  in  support  of  it  pro- 
ceed upon  the  assumption,  or  rather  asser- 
tion, that  the  same  tests  are  to  be  applied  to 
a  charge  of  misconduct  on  the  part  of  an  at- 
torney addressed  to  a  court  for  investigation 
and  appropriate  action  as  to  a  complaint  in 
a  dvU  suit  between  parties.  This  assump- 
tion mistakes  the  true  character  of  a  com- 
plaint of  the  former  sort 

[4]  It  has  been  contended  In  other  Jurisdic- 
tions that  disbarment  proceedings  partake  of 
the  nature  of  criminal  prosecutions,  and 
accordingly  require  an  observance  in  the 
|)reparatlon  of  complaints  of  the  formalities 


and  technicalities  prevailing  in  auch  proced- 
ure. This  contention,  however,  has  not  met 
with  other  than  occasional  approval  by  the 
courts.  The  most  have  made  emphatic  and 
sonnd  reply  that  the  proceeding  was  in  no 
sense  criminal  bat  one  undertaken  "for  the 
purpose  of  preserving  conrts  of  Justice  from 
the  official  ministration  of  persons  unfit  to 
practice  In  them."  Ex  parte  WaU,  107  U.  S. 
265,  288,  2  Sup.  Ct  569,  27  ]:■.  Ed.  552;  San- 
bom  v.  Kimball,  64  Me.  140,  147;  Boston 
Bar  Ass'n  v.  Greenhood,  168  Mass.  169,  183, 
46  N.  E.  568;  In  re  Bowman,  7  Mo.  App.  567. 

Neither  are  they  dvll  actions.  A  "dvil  ac- 
tion" Is  one  between  parties.  Here  an  at- 
torney is  called  to  answer  to  the  court  of 
his  appointment  for  his  conduct  as  an  officer 
of  that  court.  The  inquiry  is  directed  solely 
to  his  continued  fitness.  There  Is  no  plain- 
tiff. The  state  Is  not  a  party,  as  would  ap- 
pear by  the  title  mlstakingly  given  upon  the 
record  to  these  proceedings.  No  person  is  a 
plaintiff.  There  may  be,  indeed,  as  in  this 
case  there  is,  one  who  has  called  the  court's 
attention  to  alleged  misconduct;  but  he  is 
In  no  sense  a  party,  and  has  no  interest  In 
the  outcome  save  as  all  good  dtlzens  or 
worthy  members  of  the  bar  may  have.  The 
complaint  made,  the  court  controls  the  situa- 
tion and  procedure  in  its  discretion  as  the 
interest  of  Justice  may  seem  to  it  to  require. 
It  may  even  act  upon  its  own  motion  with- 
out complaint,  and  thus  be  the  initiator  of 
proceedings : 

"It  (the  hearinrt  was  an  investigation  by  the 
court  into  the  condnct  of  one  of  its  own  officora, 
not  the  trial  of  an  action  or  suit."  Fairfield 
County  Bar  v.  Taylor,  60  Conn.  11,  15,  22  Atl. 
441,  442  (13  I*  K.  A.  767). 

"The  proceeding  to  disbar  an  attorney  is  nei- 
ther a  civil  action  nor  a  criminal  proceeding, 
bnt  is  a  proceeding  sul  generis,  tiie  object  ol 
which  is,  not  the  punishment  of  the  offender, 
but  the  protection  of  the  court"  In  re  Bow- 
man, 7  Mo.  App.  567. 

Section  11  of  our  rules  r^;ulating  the  ad- 
mission, suspension,  and  displacement  of  at- 
torneys, indeed,  provides  that  complaints  for 
misconduct  shall  be  proceeded  with  as  dvll 
actions,  but  this  does  not  either  make  the 
proceeding  a  dvil  action,  or  necessitate  that 
the  complaint  be  marked  by  the  same  preci- 
sion of  statement  or  conformity  to  the  rec- 
ognized formalities  or  technicalities  of 
pleading  which  are  expected  in  complaints  In 
civil  actions.  The  one  supreme  requisite  is 
that  it  be  sufficiently  intelligible  and  iiifoma- 
ing  to  advise  the  court  of  the  matter  com- 
plained of  and  the  attorney  of  the  accusa- 
tion or  accusations  made  against  him  to  the 
end  that  the  former  may  determine  whether 
or  not  it  shall  Institute  an  inquiry,  and.  If 
one  is  ordered,  properly  conduct  it,  and  that 
the  latter  may  prepare  to  meet  the  charges 
against  him,  if  Inquiry  shall  be  made.  It 
this  condition  is  satisfied  so  that  the  accused 
is  fully  and  fairly  apprised  of  the  charge 
or  charges  made,  the  complaint  is  suffldent 
to  give  him  an  opportunity  to  be  fully  and 
fairly ,  heard,   and   therefore  to  entitle  Uw 
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«oiirt  to  entertain  it,  and  tbereon  proceed 
to  an  inveatlgatlon. 

In  Bandall  t.  Brlgham,  7  Wall.  623,  639 
<19  L.  Ed.  285),  where  the  fonndation  of  the 
proceeding  was  nothing  more  formal  than  a 
letter,  the  court  used  this  language: 

"The  information  imparted  by  the  letter  was 
tofficient  to  put  in  motion  the  authority  of  the 
«ourt,  and  the  notice  to  the  plaintiff  was  suffi- 
cient to  bring. him  before  it  to  explain  the 
transaction  to  which  the  letter  referred.  The  in- 
formality of  the  notice,  or  of  the  complaint  by 
the  letter,  did  not  touch  the  question  of  juris- 
diction." 

"No  formal  or  technical  description  of  the  act 
complained  of  is  deemed  reqnisite  to  the  validi- 
ty of  such  a  proceeding."  In  re  Randall,  Peti- 
boner,  11  Allen  (Mass.)  473,  479 ;  In  re  Bow- 
man, 7  Mo.  App.  569;  Sanborn  t.  Kimball,  64 
Me.  140,  147. 

"We  entertain  no  doubt  that  a  court  has  ju- 
riadiction  without  any  formal  complaint  or  peti- 
tion, upon  its  own  motion,  to  strike  the  name 
of  an  attorney  from  the  roll  in  a  proper  case, 
provided  he  has  had  reasonable  notice,  and 
been  afforded  an  opportunity  to  be  heard  in 
his  defense."  Ex  parte  Wall,  107  U.  S.  265, 
2T2,  2  Sup.  Gt  669,  576  (27  h.  Ed.  552). 

Turning  now  to  the  complaint,  we  find  that 
It  is  confined  to  a  simple  narrative  of  al- 
leged facts  and  occurrences  touching  the  ac- 
cused's conduct  In  the  course  of  the  settle- 
ment In  his  court  of  the  estate  of  a  deceas- 
ed person.  There  Is  no  such  distinct  and 
precise  specification  and  characterization  of 
acts  of  misconduct  as  would  be  incorporated 
into  a  criminal  Indictment  or  even  a  well- 
drafted  civil  complaint  But  the  charges  of 
misconduct  are  there.  They  are  unmistak- 
ably Involved  In  the  narrative,  and  could 
scarcely  be  made  more  apparent  by  a  more 
scientific  pleading.  The  accused  could  not 
have  failed  to  appreciate  the  charges  In- 
volved, and  be  thereby  supplied  with  all  the 
information  requisite  for  the  adequate  prep- 
aration for  the  court's  Inquiry.  That  he  was 
not  misled  or  inadequately  informed  is  ap- 
parent from  an  examination  of  the  tran- 
script of  the  quite  voluminous  evidence  pre- 
sented upon  the  hearing  which  is  before  us 
in  the  record. 

[S]  The  story  told  in  the  complaint  em- 
bodies the  charge  that  the  accused  was 
gnilty  of  misconduct,  in  that  he  obtained 
from  the  assets  of  the  estate  the  payment  to 
Umself  of  $750  as  compensation  for  pre- 
tended services  rendered  by  him  as  an  at- 
torney on  behalf  of  the  estate,  but  never  in 
fact  rendered,  that  he  exerted  Ids  Influence 
and  authority,  as  the  presiding  judge  of  the 
court  having  jurisdiction  of  the  settlement 
of  the  estate,  to  secure  such  payment,  that 
in  his  efforts  to  secure  it  he  resorted  to  de- 
ception, misrepresentation,  and  concealment, 
snd  that  In  those  efforts  he  made  use  In  his 
official  position  of  threats  calculated  to  pro- 
duce the  end  desired  for  the  purpose  of  co- 
ercing and  compelling  the  payment  and  con- 
sent thereto  on  the  part  of  the  persons  in 
interest 

These  charges  certainly  are  of  misconduct, 
unfitting   one  to  continue  to    exercise   the 


functions  of  an  attorney,  and  they  are  all 
apparent  upon  the  face  of  the  complaint 
The  court  did  not  err  in  accepting  it  as  em- 
bodying charges  deserving  of  investigation, 
or  in  calling  upon  the  accused  to  answer  to 
them.  Inartificial  as  the  complaint  may  be, 
it  Is  no  pointless  story  tliat  it  tells.  The  fol- 
lowing language  used  by  the  court  in  Re 
Lowenthal,  78  Cal.  427,  429,  21  Paa  7,  8,  un- 
der somewhat  similar  conditions.  Is  quite 
appropriate  to  It,  and  for  the  most  part 
might  well  be  borrowed  by  us  in  comment- 
ing upon  It: 

"We  must  BUj  that  the  accusation  is  not  a 

model  pleading  m  this  respect  The  facts  stat- 
ed, as  we  have  said,  are  set  out  in  narrative 
form,  without  any  allegations  connecting  them 
with  one  or  the  other  of  the  general  charges  of 
misconduct,  and  are  unnecessarily  long;  but  we 
think  they  are  such  as  to  show  misconduct  on 
the  part  of  the  respondent,  as  an  attorney  of 
this  court  sufficient  to  put  him  upon  liis  trial." 

Before  filing  his  demurrer  to  the  com- 
plaint, counsel  for  the  accused  pleaded  in 
abatement  for  two  reasons,  to  witf  (1)  That 
the  proceedings  were  improperly  begun  by  a 
presentment  by  a  state's  attorney;  and  (2) 
that  the  state's  attorney  who  began  them  by 
the  presentation  of  the  complaint  acted  In 
the  premises  without  legal  right  or  author- 
ity by  reason  of  his  bitter  enmity  to  the  ac- 
cused and  his  bias  and  prejudice  against 
him,  rendering  him  incapable  of  fair  and  Im- 
partial action  as  an  inquiring  and  complain- 
ing officer. 

[6]  The  first  of  these  reasons  rests  upon 
the  provisions  of  cliapter  120,  P.  A  1907, 
wherein  the  appointment  of  a  grievance 
committee  in  each  county  is  provided  for, 
their  duties  defined,  and  certain  powers  con- 
ferred upon  them.  Among  the  duties  enu- 
merated in  the  first  section  Is  that  of  pre- 
sentment to  the  court  for  offenses  by  attor- 
neys not  occurring  In  its  presence.  Section 
10,  of  the  rules  of  court,  subsequently  passed 
under  authority  of  section  458  of  the  Gen- 
eral Statutes  and  chapter  256  of  the  Spedal 
Laws  of  1907,  provides  that  presentment 
may  be  made  by  the  grievance  committee  or 
the  state's  attorney  or  any  member  of  the 
bar  by  direction  of  the  court  The  respond- 
ent's contention  Is  that  the  provisions  of 
the  General  Statutes  are  controlling  and  ex- 
clusive so  that  complaint  can  now  be  made 
by  grievance  committees  only.  The  effect  of 
the  adoption  of  the  rule  after  the  enactment 
of  the  statute  aside,  it  Is  apparent  that  the 
statute  did  not  intend  to  provide  an  ex- 
clusive mode  of  Instituting  inquiries  into  the 
conduct  of  attorneys.  The  manifest  pur- 
pose of  the  statute  was  to  equip  grievance 
committees  with  powers  adequate  for  the  ef- 
fective performance  of  their  duties.  These 
committees,  already  existing  under  judicial 
authority,  were  given  statutory  recognition 
and  powers  adequate  to  the  performance  of 
the  duties  assigned  them  were  conferred  up- 
on them.  But  there  the  act  stopped.  Nei- 
ther l>y  expression  or  by  Implication  does  It 
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contain  a  restriction  of  the  right  of  com- 
plaint to  these  committees,  or  a  prohibition 
to  the  courts  of  the  right  to  entertain  com- 
plaints not  thus  presented.  Such  an  appar- 
ent invasion  of  the  power  inherent  In  courts 
to  supervise  the  conduct  of  their  own  offi- 
cers is  not  to  be  presumed,  and  the  pro- 
visions of  the  statute  give  no  countenance  to 
the  existence  of  a  legislative  Intention  to 
that  end.  See  Grievance  Committee  v.  En- 
nis,  84  Conn.  594,  603,  80  Atl.  767. 

But  that  particular  consideration  aside,  it 
is  quite  apparent  that  neither  the  statute 
nor  the  rule,  save  as  the  latter  comprehends 
most,  if  not  all,  practicable  methods  of  pro- 
cedure, undertakes  to  frame  exclusive  provi- 
sions. Each  provides  methods  of  procedure, 
but  neither  exclusive  methods.  The  courts 
are,  as  they  should  be,  left  free  to  act  as  may 
In  each  case  seem  best  in  this  matter  of  most 
Important  concern  to  them  and  to  the  admin- 
istration of  Justice.  They  may  of  their  own 
Initiative,  and  without  complaint,  set  on  foot 
inquiries  as  to  professional  conduct  and  fit- 
ness, or  they  may  In  their  discretion  enter- 
tain a  complaint  received  from  any  source 
within  or  without  the  profession.  Statute 
and  rule  provide  orderly  methods  of  proce- 
dure possessing  the  advantage  of  uniformity, 
thoroughness,  and  the  promise  of  efficiency. 
But  the  power  of  the  courts  is  left  unfettered 
to  act  as  situations,  as  they  may  arise,  may 
seem  to  require  for  efficient  discipline  of  mis- 
conduct, and  the  purging  of  the  bar  from 
the  taint  of  unfit  membership.  Such  statutes 
as  ours  are  not  restrictive  of  the  Inherent 
powers  which  reside  in  courts  to  inquire  into 
the  conduct  of  their  own  officers,  and  to  dis- 
cipline tbem  for  misconduct  Boston  Bar 
Ass'n  V.  Greenhood,  168  Mass.  169,  183,  46 
N.  K.  568. 

[7]  The  second  ground  of  abatement  finds 
Its  justification  in  the  qualification  of  impar- 
tiality required  of  grand  jurors  in  the  per- 
formance of  their  duties  in  presenting  for 
criminal  prosecution.  The  argument  is  that 
the  same  qualification  Is,  under  our  system, 
required  of  a  state's  attorney  in  the  filing  of 
Informations  by  him,  and  further  by  assump- 
tion rather  than  assertion  that  It  attaches  to 
a  state's  attorney's  action  when  be  undertakes 
to  act  under  the  provision  in  our  rules  which 
names  him  as  one  who  may  present  to  the 
court  complaint  of  misconduct  on  the  part  of 
an  attorney.  It  Is  unnecessary  to  follow  the 
course  of  this  argument,  or  to  examine  Its 
premisea  It  is  enough  for  present  purposes 
to  observe  that  proceedings  looking  to  In- 
quiry into  the  conduct  of  an  attorney  are  in 
no  sense,  as  we  have  already  had  occasion  to 
notice,  criminal  prosecutions;  that  the  state's 
attorney,  if  he  acts,  does  not  appear  as  a 
prosecuting  officer ;  and  that  bis  only  duty  in 
such  case  is  to  do  what  others  might  in  call- 
ing the  attention  of  the  court  to  alleged  mls- 
cdnduct  on  the  part  of  one  of  Its  officers,  and 
thereafter  to  conform  to  the  behests  of  the 
court  Id  whose  hands  the  proceeding  tests. 


The  duty  which  he  performs  from  first  to 
last  is  one  which  he  owes  as  a  member  of 
the  bar  and  an  officer  of  the  court  to  whose 
orders  in  the  premises  he  Is  subject,  and  not 
as  a  criminal  prosecutor.  He  has  no  power 
to  direct  or  control  the  proceeding.  The  com- 
plaint being  made,  the  duty  rests  upon  the 
court  to  see  that  the  interests  of  Justice  are 
preserved  and  the  rights  of  an  accused  attor- 
ney protected,  and  when  that  duty  is  per* 
formed,  as  It  was  in  this  case,  by  the  trans- 
fer of  the  management  of  the  proceeding  and 
the  conduct  of  the  hearing  to  confessedly 
Impartial  hands,  the  accused  can  have  no 
Just  cause  for  complaint. 

[I]  Beyond  question  the  facts  found,  as  a 
result  of  the  court's  Inquiry,  furnish  ample 
Justification  for  the  order  of  disbarment  It 
Is,  however,  asserted  on  behalf  of  the  re- 
spondent that  some  of  these  facts  lie  outside 
of  the  charges  contained  in  the  complaint 
It  Is  true  that  two  features  of  the  finding  In- 
volving serious  matters  of  misconduct  and 
possibly  others  of  less  importance  are  not 
touched  upon  in  the  complaint  One  of  these, 
the  most  serious  of  all,  could  not  be,  since  it 
related  to  the  presentation  upon  the  hearing 
of  written  testimony  falsified  by  the  accused. 
But  no  one  of  these  matters  Is  made  the  basis 
of  the  Judgment  Whether  the  one  referred 
to  as  the  most  serious  might  not  have  been 
made  a  cause  of  disbarment,  as  having  oc- 
curred In  the  presence  of  the  court,  we  need 
not  inquire.  It  is  enough  that  It  was  not 
The  matters  which  in  a  sense  lay  outside  of 
the  field  of  the  charges  of  the  complaint  are 
related  in  the  finding  as  incidental  to  its 
story  and.  as  having  a  bearing  upon  the 
charges  made  and  the  conclusions  reached 
with  respect  to  them;  but  the  misconduct, 
for  which  Judgment  of  disbarment  was  en- 
tered as  appears  by  the  memorandnm  of  deci- 
sion, the  Judgment  file,  and  the  finding,  is 
limited  to  matters  clearly  within  the  com- 
plaint 

The  judgment  file,  following  the  m»uo- 
randum  of  decision,  beyond  finding  the  al- 
legations of  the  complaint  true,  confines  its 
finding  of  misconduct  to  three  particulars: 

(1)  That  the  respondent  "as  an  attorniiy  de- 
liberately planned  to  obtain  possession  of,  from 
an  estate  before  him  as  judge  of  probate,  a  fee 
for  services  as  attorney  which  he  had  not  ren- 
dered, and  to  which  he  wag  in  no  manner  en- 
titled." (2)  That  "he  did  coUect  and  receive 
from  said  estate  such  fee  as  attorney,  knowing 
that  he  was  obtaining  and  receiving  it  without 
right  and  with  intent  to  deprive  the  owners  of 
the  sum  so  received."  And  (3)  that  he,  "in  or- 
der to  retain  to  himself  as  attorney  the  sum  so 
obtained,  did,  by  threats  to  make  use  of  his  pow- 
er as  judge  of  probate  to  deprive  the  heirs  of  the 
testatrix  of  the  immediate  possession  of  the  es- 
tate, extort  from  them  against  their  will  a  waiver 
of  objection  to  the  allowance  by  him  as  judge  of 
the  fee  received  by  him  as  attorney." 

These  matters  were  all  within  the  com- 
plaint and  it  cannot  reasonably  be  contended 
that  they  do  not  amount  to  mlsccmduct  Justi- 
fying the  Judgment.  An  examination  of  this 
statement  of  miscondact  famishing  the  basis 
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for  tbe  judgment  <dearly  shows  that  the 
conrt  understood  its  duty,  and  was  careful  to 
recognize  the  limitations  which  the  complaint 
Imposed  upon  It.  This  is  further  shown  by 
its  distinct  ruling  in  favor  of  the  respondent's 
dalm  of  law  that  it  "could  not  legally  find, 
consider,  or  regard  as  a  basis  of  Judgment 
against  the  defendant  in  this  case  any  oper- 
ative fact  not  directly  and  positively  alleged 
In  the  Information.''  The  story  told  In  the 
finding  famishes  more  Incidental  details  than 
does  that  in  the  complaint,  and  it  is  more 
precise  In  its  statement  of  ultimate  conclu- 
aions,  and  more  direct  in  its  characterization 
of  wrongdoing;  but  It  is,  after  all,  the  same 
story  in  essence,  and  leads  to  the  establish- 
ment of  the  same  operative  facts  in  so  tar 
as  they  influenced  the  Judgment 

It  is  further  contended  that  the  finding  of 
the  court,  in  its  significant  details  and  ulti- 
mate conclusions  of  misconduct,  is  not  sup- 
ported by  the  evidence,  and  should  be  correct- 
ed; and  the  evidence  is  before  us  to  secure 
BDch  correction.  If  it  be  assumed  that  our 
Jurisdiction  in  proceedings  of  this  charac- 
ter extends  to  the  point  of  reviewing  the 
conclusions  of  the  investigating  court  upon 
matters  of  fact,  as  in  dvil  actions,  it  never- 
theless appears  to  us  upon  an  examination  of 
the  transcript  of  testimony  that  the  evidence 
is  such  that  the  court  could  not  have  arrived 
at  other  conclusions  than  those'  upon  which 
its  Judgment  was  based.  See  In  re  Durant, 
80  Conn.  140,  149,  67  AU.  497,  10  Ann.  Oas. 
539. 

[I,  II]  Tbe  question  for  the  court's  deter- 
mination was  whether  the  respondent,  by 
reastm  of  his  past  conduct  evidencing  his 
qualities  of  character  and  uprightness,  was  a 
fit  person  to  be  longer  allowed  to  exercise 
the  functions  of  an  attorney  and  to  act  as  an 
officer  of  the  court  In  the  administration  of 
Justice.  Fairfield  County  Bar  v,  Taylor,  60 
Conn.  11,  16,  22  AtL  441,  13  L.  R.  A.  767.  In- 
to the  determination  of  this  question  there 
altered  a  large  measure  of  Judicial  discretion 
to  be  exercised  not  arbitrarily,  impulsively, 
or  under  the  infiuence  of  hatred  or  prejudice, 
but  reasonably,  fairly,  and  dispassionately. 
Tbe  accused  attorney  was  entitled  to  notice 
of  the  charge  against  him  and  opportunity  to 
be  beard,  a  fair  and  dispassionate  Investiga- 
tion, and  a  reasonable  exercise  of  tbe  Judi- 
cial discretion.  In  re  Durant,  80  Conn.  140, 
148,  150,  67  Aa  497,  10  Ann.  Cas.  539.  We 
fail  to  discover  wherein  he  has  not  been  ac- 
corded all  these  rights. 

There  is  no  error. 


(88  Cons.  (OR) 

BROCK  V.  TRAVBIiERS*  INS.  00. 

(Supreme  Oonrt  of  Brrors  of  Connectleut. 

July  13, 1914.) 

IKSCBAIIOK    (I  514*)— OORTBACTS— CoKsrsuo- 

noN. 

A    policy,    Indemnifying    insured    against 
bodily  injuries  accidentally  sustained  by  others 


by  reason  of  his  operation  of  an  automobile, 
provided  tbe  policy  shall  not  apply  while  any 
automobile  is  driven  by  any  person  onder  tbe 
age  fixed  by  law,  or  under  the  age  of  16,  when 
construed,  as  it  must  be,  in  connection  with 
Pub.  Actti  1911,  c.  85,  S  5,  declaring  that'  no 
person  shall  operate  a  motor  vehicle  without  a 
license,  and  that  no  license  sbaJl  be  issued  un- 
less the  applicant  Is  over  18  years  of  age,  and 
is  a  proper  person,  but  nothing  sliall  prevent 
tbe  operation  of  a  motor  vehicle  by  an  unli- 
censed person  16 -years  of  age  or  more  if  accom- 
panied by  a  licensed  operator,  makes  insurer 
liable  for  a  loss  sustained  by  insured  paying 
damages  for  the  death  of  a  person  struck  by  his 
automobile  operated  by-  his  son,  between  16  and 
17  years  of  age,  not  licensed  to  operate  an  au- 
tomobile, and  not  accompanied  by  a  licensed 
operator,  for  under  tbe  statute  any  person  16 
vears  of  age  or  more  may  operate  an  automo- 
bile If  accompanied  by  a  licensed  operator,  or  if 
himself  licensed,  but  no  license  can  be  issued 
unless  tbe  applicant  is  over  18  years  and  a 
proper  person. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  $  1298 ;  Dec.  D^Tl  614.*] 

Case  Reserved  from  Superior  Court,  New 
Haven  County;   William  L.  Bennett,  Judge. 

Amicable  suit  under  Gen.  St  |  955,  by 
Charles  W.  Brock  against  the  Travelers'  In- 
surance Company,  on  an  agreed  statement  of 
facts.  Cause  reserved  by  the  superior  court 
for  the  advice  of  the  Supreme  Court  of  Br- 
rors.   Judgment  for  plaintifC  advised. 

Charles  F.  Clarke,  of  New  Haven,  for  plain- 
tiff. William  Brosmith  and  Robert  a  Dick- 
enson, both  of  Hartford,  for  defendant 

THAYER,  3.  The  plaintltr  holds  a  poU<^ 
or  agreement  of  indemnity  of  the  defendant 
whereby  the  latter  agrees  to  Indemnify  him 
against  loss  suffered  by  bim  on  account  of 
bodily  injuries  accidentally  sustained  by  oth- 
ers by  reason  of  bis  ownership  and  mainten- 
ance of  an  automobile,  which  is  described  in 
his  declaration  attached  to  tbe  policy.  The 
policy  or  agreement  contains  tbe  following 
provision: 

"Tills  agreement  shall  not  apply  while  any 
such  automobile  is  driven  or  manipulated  in 
any  race  or  competitive  speed  test,  or  by  any 
person  under  the  age  fixed  bv  law  or  under  the 
age  of  sixteen  in  any  event" 

While  the  automobile  was  l)eing  driven  by 
tbe  plaintiff's  son  in  tbe  plaintiff's  business 
an  accident  occurred,  resulting  in  bodily  in- 
juries to  another  boy,  causing  bis  death.  The 
plaintiff's  son  at  the  time  was  between  16 
and  17  years  of  age,  was  not  licensed  to 
operate  an  automobile,  and  was  not  accom- 
panied by  a  licensed  operator.  The  plaintiff 
was  compelled  to  pay  damages  for  the  above- 
named  injuries,  and  asked  indemnity  therefor 
from  the  defendant  The  defendant  refuses 
to  indemnify  bim  upon  the  ground  that  at  the 
time  of  the  accident  the  automobile  was  being 
driven  by  a  person  under  the  age  fixed  by 
law. 

Most,  if  not  all,  of  tbe  states  regulate  by 
statute  the  oi>eration  and  maintenance  of  au- 
tomobiles, and  fix  the  age  and  qualificatl(HiB 
to  be  required  in  tbe  persons  operating  tbein. 
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These  requlrementa  are  not  uniform;  younger 
iwrsons  being  permitted  to  operate  them  In 
some  states  than  In  others.  A  blank  form, 
which  is  in  broad  and  general  language,  mani- 
festly intended  for  use  in  different  states,  and 
not  in  this  state  alone,  was  used  in  writing 
the  policy  now  in  question.  The  proviso 
quoted  abore  undoubtedly  has  reference  to 
these  statutes,  and  was  intended  to  save  the 
defendant  from  liability  for 'losses  resulting 
when  the  automobile  should  be  driven  by  a 
person  under  the  age  thus  fixed  by  law  for 
the  operation  of  these  vehicles,  or  when  driv- 
en by  a  person  under  the  age  of  16  although 
the  age  fixed  by  law  should  be  less  than  16. 

Our  statutes  do  not  in  direct  terms  fix  the 
age  at  which  it  shall  be  unlawful  for  a  per- 
son to  operate  a  motor  vehicle  in  the  public 
highways.  PubUc  Acts  of  1911,  c.  85,  {  6, 
which  is  the  statute  by  which  the  question 
between  the  parties  to  this  action  must  be  de- 
termined, provides  as  follows: 

"No  person  shall  operate  a  motor  vehicle 
upon  the  public  highways  of  this  state  until  he 
shall  have  obtained  from  the  secretary  a  license 
for  that  purpose,  but  no  such  license  shall  be 
issued  until  said  secretary  is  satisfied  that  the 
applicant  is  over  eighteen  years  of  age  and  Is  a 

E roper  person  to  receive  it.  •  •  *  Nothing 
erein  contained  shall  prevent  the  operating  of 
a  motor  vehicle  by  an  unlicensed  person  sixteen 
years  of  age  or  more  *  *  *  if  accompanied 
by  a  licensed  operator." 

The  first  part  of  this  section.  If  taken  by 
itself,  in  effect  fixes  the  age  at  which  a  per- 
son may  operate  a  motor  vehicle  at  18  years; 
for  it  provides  that  none  but  a  licensed  oper- 
ator may  operate  one,  and  that  no  person  un- 
der the  age  of  18  years  may  obtain  a  license. 
But  the  statute  is  to  be  interpreted  as  a 
whole,  and  the  last  part  provides  in  effect 
that  any  person  above  the  age  of  16  years 
may  operate  such  vehicle  If  accompanied  by 
a  licensed  operator.  The  effect  of  the  section 
taken  as  a  whole  is  the  same  as  It  would  be 
had  it  read: 

Any  person  sixteen  years  of  age  or  more  may 
operate  a  motor  vehicle  upon  the  public  high- 
ways of  this  state  if  accompanied  by  a  licensed 
operator  or  if  himself  licensed  by  the  secretary 
for  that  purpose  but  no  such  license  shall  be 
issued  until  the  secretary  is  satisfied  that  the 
applicant  is  over  eighteen  years  of  age  and  is 
a  proper  person  to  receive  it. 

The  statute  unquestionably  fixes  16  as  the 
age  under  which  a  person  may  not  in  this 
state  operate  a  motor  vehicle  upon  the  high- 
ways. Under  that  age  no  person  may  operate 
such  Tehidfe  Above  that  age  any  person  may 
operate  one  if  accompanied  by  a  licensed 
operator  and  If  licensed,  as  he  may  be,  if 
qualified,  after  the  age  of  18,  without  being 
so  accompanied.  Had  the  plaintiff's  son  at 
the  time  of  the  accident  been  accompanied  by 
a  licensed  operator,  it  could  not  be  claimed 
rationally  that  he  was  under  the  age  fixed  by 
law  for  operating  a  motor  car.  The  defend- 
ant does  not  claim  that  in  such  case  he  would 
have  been  under  the  age  fixed  by  law.  Its 
claim  is  that  the  words  "under  the  age  fixed 
by  law"  in  its  poUcy  are  to  be  taken  in  their 


ordinary,  popular  sense,  and  that,  so  taken,, 
they  show  that  the  parties  to  the  policy  "in- 
tended that  the  insurer  should  not  cover  the 
operation  of  the  car  by  a  person  too  young  to- 
be  licensed  to  operate  a  car  alone,  and  yet 
who  was  so  operating  it"  We  think  that 
this  reads  something  into  the  provision  which 
the  language  taken  in  its  ordinary  sense  doe» 
not  import  The  provision  of  the  statute  that 
an  unlicensed  person  operating  a  car  must  be 
accompanied  by  a  licensed  operator  has  no- 
relation  to  the  age  of  the  operator.  It  ap- 
plies to  the  man  of  70  as  well  as  to  the  boy 
of  17.  Neither  may  operate  the  car  unless  so- 
accompanied,  and  when  so  accompanied  ei- 
ther may,  although  unlicensed,  operate  it  It 
the  operator  is  not  so  accompanied  the  law 
in  each  case  is  violated,  not  because  the  oper- 
ator iB  under  the  age  fixed  by  law  for  operat- 
ing the  car,  but  because  of  his  noncompli- 
ance with  the  other  provision  of  the  statute. 
The  provision  in  the  policy  upon  which  the- 
defendant  relies  excepts  from  the  coverage- 
of  the  policy  cases  where  the  operator  may  be 
duly  licensed  and  above  the  age  fixed  by  law, 
but  under  the  age  of  16  fixed  by  the  defend- 
ant, as  well  as  cases  where  he  may  be  above 
the  age  fixed  by  the  defendant  and  under  that 
which  is  fixed  by  the  law.  It  raises  these 
two  questions:  First  Was  the  operator  un> 
der  16  years  of  age?  If  so,  the  case  is  not 
covered  by  the  policy,  although  the  law  of 
the  state  may  permit  a  person  under  that 
age  to  operate  a  car  and  receive  a  license  t» 
do  so.  Second,  if  above  the  age  of  16  years 
fixed  by  the  defendant,  was  the  operator  un- 
der the  age  fixed  by  law.  If  so,  the  case  is 
not  covered  by  the  policy.  The  provision  re- 
lates solely  to  the  question  of  age,  and  not  afc 
all  to  the  question  whether  the  operator  has 
complied  with  the  other  requirements  of  law. 
The  defendant's  construction  makes  liability 
depend  upon  the  question  whether  a  licensed 
operator  accompanied  the  plaintiff's  son  at 
the  time  of  the  accident  and  not  upon  the 
question  of  his  age.  But  the  proviso  does  not 
attempt  to  excuse  the  defendant  from  liabili- 
ty for  losses  incurred  by  the  operation  of  the 
automobile  contrary  to  the  provisions  of  the 
statute.  It  is  not  claimed  that  the  defendant 
would  not  be  liable  if  an  unlicensed  person 
above  the  age  of  18  years  had  been  operating 
the  car  at  the  time  of  the  accident  without 
being  accompanied  by  a  licensed  operator,  or 
if  a  licensed  operator  had  been  operating  It 
in  violation  of  the  statute  when  not  equipped 
with  suitable  brakes,  markers,  or  lights.  The 
manifest  purpose  was  to  excuse  from  liabili- 
ty only  in  case  the  operator  was  too  young, 
either  in  the  opinion  of  the  defendant  or  un- 
der the  terms  of  the  statute,  to  operate  a 
motor  vehicle  upon  the  public  highways. 

It  is  said  that  one  construction  will  tend 
to  encourage  violations  of  the  statute.  Sucb 
Is  the  tendency  of  accident  and  indemnity 
policies  generally.  They  all  In  a  sense  en- 
courage neglect  of  duties  which  the  law  Im— 
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poses.  While  a  construction  eitould  be  sought 
which  will  not  encourage  a  Tiolation  of  the 
statute,  this  consideration  will  not  warrant 
the  giving  it  an  Impossible  construction. 

The  superior  court  is  advised  to  render 
Judgment  for  the  plaintiff  for  $675,  with  in- 
terest from  the  date  of  his  payment  of  the 
damages  to  the  date  of  Judgment,  without 
costs.  No  costs  will  be  taxed  in  this  court  in 
favor  of  either  party.  The  other  Judges  con' 
corred. 


012  Ke.  14t) 

PALMER  V.  PALMER  et  aL 

<Soprenie  Judicial  Conrt  of  Maine.     July  13, 
1914.) 

1.  Assignments  (jS  86*)— Riqhis  of  Abbionek 
AS  AoAiNST  Debtor. 

Where  a  trastee  of  a  fund,  after  notice  of 
a  prior  assignment  of  part  of  the  fund  to  plain- 
tiff, paid  the  whole  fund  to  a  subsequent  cred- 
itor under  an  equitable  trustee  process,  with- 
out disclosing  the  prior  assignment,  he  was 
personally  liable  to  plaintiff,  since  the  assign- 
ment gave  plaintiff  a  right  of  property  in  the 
amount  assigned. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  IS  152-154;    Dec  Dig.  §  86.  •] 

2.  ASSIGHMENTS  (§  119*)— PBOPEBTY  ASSIGN- 
ABLE —  Rights  of  Assignee  as  Against 
Debtob.  ■ 

An  entire  demand  or  chose  in  action  may 
be  assigned,  and  the  assignment  is  binding  up- 
on the  debtor  after  notice,  whether  he  accepts 
it  or  not,  and  the  assignee  may  sue  at  law 
against  the  debtor  upon  the  acceptance,  if  ac- 
cepted, otherwise  upon  the  original  claim  it- 
self. 

[Ed.    Note.— For    other   cases,    see    Assign- 
ments, Cent.  Dig.  S  199;    Dec.  Dig.  {  119.*] 

3.  Assignments  (§  50*)  —  Pabtial  Assign- 
mints— Validity. 

An  assignment  of  a  part  only  of  an  entire 
demand  or  chose  in  action,  though  invalid  in 
law,  except  as  between  the  parties,  is  valid  and 
ma;  be  enforced  in  equity. 

[Ed.    Note. — For    other    cases,    see    Assign- 
ments, Cent  Dig.  {|  99-106;   Dec.  Dig.  §  50.*] 

4.  Assignments  (§  57*)— Rights  of  Assignee 
AS  Against  Debtor. 

After  notice  of  an  assignment  the  debtor 
cannot  lawfully  pay  the  amount  assigned  either 
to  the  assignor  or  to  his  attaching  creditors. 
[EM.    Note. — For   other    cases,    see    Assign- 
ments, Cent  Dig.  §|  116-120;  Dec.  Dig.  §  57.*] 

6.  Assignments  (§  137*)  — Evidence  — Con- 
sideration. 

A  statement  in  an  assignment  that  it  was 
"for  value  received"  was  sufficient  prima  facie 
evidence  of  consideration. 

[Ed.    Note. — ^Por    other    cases,    see    Assign- 
ments, Cent  Dig.  f  234 ;   Dec.  iJig.  §  137.*] 

6.  Estoppel  (§  58*)— Equitable  Estoppel—. 
Rights  op  Pasties. 

An  assignee  of  a  part  of  a  fund,  who  gave 
notice  to  the  debtor  who  refused  to  pay  because 
the  fund  was  "under  control  of  the  courts," 
was  not  estopped  from  suing  the  debtor  after 
the  funds  were  exhausted  by  payment  of  subse- 
quent creditors;  the  debtor  not  having  been 
misled  in  any  way  by  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §g  144,  145;   Dec  Dig.  f  58.*] 

7.  Assignments  (g  128*)- Rights  of  Parties 
—Laches. 

An  eqiJltable  assignee  of  a  part  of  a  fund 
gave  notice  to  the  debtor  in  April,  1910,  and 


payment  was  refused  because  the  funds  were 
"under  control  of  the  courts."  The  debtor 
afterwards  exhausted  the  fund  by  paying  sub- 
sequent creditors.  Held,  that  a  delay  of  three 
years  before  suing  was  not  such  laches,  as  to 
preclude  recovery. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent.  Dig.  §  199;  Dec.  Dig.  {  128.*] 

Report  from  Supreme  Judicial  Court,  York 
County,  in  Equity. 

BUI  by  Bartlett  Palmer  against  Francis 
Palmer  and  others.  On  report  Bill  sustain- 
ed, with  costs. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

Clinton  C.  Palmer,  of  Blddeford,  for  plain- 
tiff. James  O.  Bradbury,  of  Saco,  and 
Cleaves,  Waterhouse  &  Emery,  of  Biddeford, 
for  defendants. 

CORNISH,  J.  BlU  in  equity  to  recover 
from  a  drawee  the  sum  of  $800,  with  Interest, 
the  amount  of  an  order  dated  April  16,  1910. 
Prior  cases  before  this  court  arising  out  of 
the  same  estate  have  fully  set  forth  the  pre- 
liminary facts,  and  it  Is  unnecessary  to  re- 
peat them  In  detail.  It  is  sufficient  to  say 
that  one  of  the  defendants,  Clinton  C.  Palmer, 
has  been  held  to  possess  an  equitable  estate 
in  fee  In  a  certain  portion  of  the  residuary 
estate  of  his  mother,  Elizabeth  C.  Palmer, 
which  was  held  in  trust  for  him  by  Francis 
Palmer,  the  other  and  real  defendant,  "to  be 
used  for  Ids  comfort  and  necessities  accord- 
ing to  the  direction"  of  said  trustee.  Hol- 
comb  V.  Palmer,  106  Me.  17,  75  AU.  324,  the 
opinion  In  that  case  being  rendered  on  Sep- 
tember 8,  1909. 

Clinton  C.  Palmer  had  previously  given  to 
George  P.  Haley  two  promissory  notes  of 
$500  each,  for  money  loaned,  one  in  Novem- 
ber, 190S,  and  the  other  in  March,  1909.  An 
equitable  trustee  process  was  brought  on 
these  notes  against  Clinton  C.  Palmer,  the 
maker,  and  Francis  Palmer,  the  testamentary 
trustee,  under  R.  S.  c.  79,  {  6,  par.  9,  and  was 
sustained,  the  decree  of  the  single  Justice  be- 
ing entered  on  March  24,  1910,  and,  on  ap- ' 
peal,  was  affirmed  by  the  law  court  on  No- 
vember 9,  1910.  Haley  v.  Palmer,  107  Me. 
811,  78  AU.  368. 

On  April  16,  1910,  Clinton  C.  Palmer  gave 
his  brother,   Bartlett   Palmer,  the   plaintiff, 
the  following  order: 
"$800.  PhiladelphU,  Pa.,  April  16.  1910. 

"Pay  to  Bartlett  Palmer,  for  value  received, 
eight  hundred  and  no/100  dollars  out  of  the 
fund  constituting  the  trust  established  by  the 
residuary  clause  of  the  will  of  Elizabeth  C. 
Palmer,  deceased,  and  charge  the  same  to  the  ac- 
count of  Clinton  C.  Palmer. 
"To  Francis  Palmer,  trustee  under  the  will  of 
Elizabeth  C.  Palmer,  deceased. 

"Trenton,  New  Jersey." 

This  order  was  presented  to  Francis  Pal- 
mer for  payment  at  Trenton  on  April  19, 1910, 
but  payment  was  refused  by  him;  the  rea- 
son assigned  being,  as  appears  by  the  Indorse- 
ment, "Funds  are  under  the  control  of  the 


*For  otlier  cases  see  same  toplo  and  section  NUMBER  to  Dec.  Dig.  ft  Am.  Dls-  Kej-No.  Series  A  Rep'r  Indexes 
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courts."  This  order  la  the  basis  of  the  pres- 
ent bill  In  equity. 

On  November  16,  1010,  Clinton  C.  Palmer 
gave  to  Fred  A.  Tarbox,  as  collateral  for  a 
promissory  note,  an  assignment  of  all  bis 
residuary  Interest  in  his  mother's  estate,  sub- 
ject to  the  lien  established  by  the  decree  In 
the  Haley  Case.  The  defendant  Elands 
Palmer  refused  to  honor  the  assignment  or  to 
make  the  payment,  and  therefore  another 
equitable  trustee  process  was  instituted  by 
the  assignee  and  was  sustained;  the  opinion 
of  the  law  court  being  rendered  on  May  17, 
1913.  O^rbox  ▼.  Palmer,  110  Me.  436,  86  Atl. 
847.  The  amount  remaining  In  the  hands  of 
Francis  was  Insufficient  to  pay  the  Tarbox 
dalm  in  full,  so  that,  when  the  present  bill 
was  brought  on  June  11, 1913,  the  trust  estate 
had  become  exhausted. 

[1]  The  precise  question  presented  there- 
fore is  whether  the  plaintiff,  as  holder  of  the 
order  and  therefore  as  assignee  of  part  of 
this  particular  fund,  can  recover  in  equity 
from  the  trustee  of  the  fund,  who  was  duly 
notified  of  the  order,  but  refused  to  accept 
or  pay  it,  who  at  the  time  of  notice  had  ample 
funds  in  his  hands  with  wlilch  to  meet  it,  but 
has  since  paid  the  same  to  a  subsequent  cred- 
itor of  the  assignor  under  a  decree  of  court. 
This  case  is  of  somewhat  novel  impression, 
as  the  controversy  has  usually  arisen  between 
attaching  creditors  and  the  equitable  as- 
signee, where  the  debtor  or  drawee  assumed 
the  position  of  stakeholder  and  stood  ready 
to  pay  to  whichever  party  might  be  declared 
by  the  court  entitled  to  the  funds,  as  In  Ex- 
change Bank  v.  McLoon,  78  Me.  498,  40  Am. 
Rep.  888,  and  Harlow  v.  Bangor,  96  Me.  294, 
62  AtL  688.  trustee  actions  at  law,  and  In 
Kingsbury  v.  BurriU,  151  Mass.  199,  24  N.  BL 
36,  a  bill  in  equity  In  the  nature  of  Inter- 
pleader. 

In  such  cases  the  debtor  stands  Indifferent 
Here,  however,  the  debtor  Is  a  contending 
party,  as  he  has  paid  the  funds  to  the  as- 
signor's creditors,  regardless  of  the  previous 
partial  assignment  to  the  plaintiff,  so  that 
the  Issue  here  is  between  the  assignee  and 
the  debtor  and  depends  upon  the  force  and 
effect  of  the  assignment  itself,  after  notice  to 
the  debtor.  Is  the  debtor  still  liable  to  the 
assignee  notwithstanding  the  payment  he  has 
made? 

This  question  must  be  answered  in  the  af- 
firmative. 

[2,  3]  It  Is  familiar  law  that  an  entire  de- 
mand or  chose  in  action  may  be  assigned; 
that  the  assignment  is  binding  upon  the  debt- 
or after  notice,  whether  he  accepts  it  or  not; 
and  that  the  assignee  may  enforce  his  rights 
in  an  action  at  law  against  the  debtor,  upon 
the  acceptance  if  accepted,  otherwise  upon 
the  original  claim  itself.  In  like  manner  the 
assignment  of  a  part  only  of  an  entire  de- 
mand or  chose  in  action,  though  invalid  in 
law  except  as  between  the  parties,  is  valid  in 
equity  and  binding  upon  the  debtor  whether 
accepted  and  assented  to  by  him  or  not,  and 


may  be  enforced  in  equity  against  the  ddbtor. 
This  distinction  and  the  reason  for  its  ex- 
istence are  clearly  set  forth  in  the  leading 
case  of  Exchange  Bank  v.  McLoon,  73  Me. 
498,  40  Am.  Rep.  388,  as  follows: 

"The  law  permits  the  transfer  of  an  entire 
cauRe  of  action  from  one  person  to  another,  be- 
cause in  such  case  the  only  inconvenience  is  the 
substitution  of  one  creditor  for  another.  But  if 
assigned  in  fragments,  the  debtor  has  to  deal 
with  a  plurality  of  creditors.  If  his  liabili^ 
can  be  legally  divided  at  all  without  his  consenC' 
it  can  be  divided  and  subdivided  iudetinitely. 
He  would  have  the  risk  of  ascertaining  the  rela- 
tive shares  and  rights  of  the  substituted  credi- 
tors. He  would  have,  instead  of  a  single  con- 
tract, a  number  of  contracts  to  perform.  A 
partial  assignment  would  impose  npon  him  bur- 
dens which  his  contract  does  not  compel  him  to 
bear.  ♦  *  •  In  a  court  of  equity,  however, 
the  objections  to  a  partial  assignment  of  a  de- 
mand which  are  formidable  in  a  court  of  law 
disappear.  In  equity,  the  interests  of  all  par- 
ties can  be  determined  in  a  single  suit  The 
debtor  can  bring  the  entire  fond  into  court  and 
run  no  risks  as  to  its  proper  distribution. 
*  *  *  In  many  ways  a  court  of  equity  can, 
while  a  court  of  law,  with  its  present  modes, 
cannot,  protect  the  rights  and  interests  of  all 
parties  concerned." 

In  other  words,  the  assignee  of  a  part  of 
a  particular  fund  has  the  same  rights  In  equi- 
ty that  the  assignee  of  an  entire  demand  has 
in  law.  Hls.remedy  in  equity  arises  when  no- 
tice of  the  assignment  is  given  to  the  debtor 
and  does  not  depend  ut>on  acceptance  by  the 
debtor.  The  fund  is  from  that  time  forward 
impressed  with  a  trust;  It  is  as  it  were  im- 
pounded in  the  debtor's  hands,  and  must  be 
held  by  him  not  for  the  original  creditor,  the 
assignor,  but  for  the  substituted  creditor,  the 
assignee.    Mr.  Pomeroy  states  the  rule  thus: 

"In  order  that  the  doctrine  may  apply,  and 
that  there  may  be  an  equitable  assignment  creat- 
ing an  equitable  property,  there  must  be  a  spe- 
cific fund,  sum  of  money,  or  debt  actually  exist- 
ing or  to  become  so  in  future  upon  which  the 
assignment  may  operate,  and  the  agreement, 
directions  for  payment  or  order  mast  be  in  ef- 
fect an  assignment  of  that  fund  or  of  some  def- 
inite  portion  of  it  *  *  *  The  agreement  di- 
rection, or  order  being  treated  in  equity  as  an 
assignment,  it  is  not  necessary  that  the  entire 
fund  or  debt  should  be  assigned ;  the  same  doc- 
trine applies  to  an  equitable  assignment  of  any 
definite  part  of  a  particular  fund.  The  doctrine 
that  the  equitable  assignee  obtains  nnt  simply  a 
right  of  action  against  the  depository,  manda- 
tary, or  debtor^  but  an  equitable  property  in 
the  fund  itself,  is  carried  out  into  all  its  legiti- 
mate consequences.  •  •  *  The  fund  in  this 
respect  resembles  a  fund  impressed  with  a 
trust."    3  Pomeroy,  Bq.  Jur.  i  1280. 

In  Bank  of  Harlem  v.  Bayonne,  48  N.  J. 
Bg.  246,  21  Atl.  478,  the  ooort  on  this  point 
say: 

"It  is  evident  from  this  statement  of  the  in- 
cidents of  an  equitable  assignment  that  accept- 
ance by  the  debtor  of  the  order  or  assignment  ia 
not  in  equity,  necessary  to  its  validity  as  a 
transfer  pro  tanto  of  a  fund  in  his  bands.  It 
takes  effect  from  the  acts  of  the  assignor  and 
assignee,  and  the  debtor,  so  far  as  the  ri£:ht  to 
the  fund  is  concerned,  is  but  the  instrument 
throngh  wbom  the  transfer  is  to  be  actually 
made.  The  debtor's  acceptance  or  promise 
gives  the  assignee  an  action  at  law  against  him, 
not  on  the  assignment  but  on  the  promise;  is 
equity,  it  neither  creates,  increases,  nor  dimin* 
ishes  his  liability  to  the  assignee." 
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See^  also,  the  same  prindples  accepted  In 
Lazanu  ▼.  Swan,  147  Mass.  880,  17  N.  B. 
665;  Warren  v.  Bank  of  Colnmbns,  149  lU. 
0,  38  N.  B.  122,  25  L.  R.  A.  746;  Todd  t.  Med- 
Ing,  Be  N.  J.  £2q.  88,  88  AtL  348;  Mercbants' 
ft  Miners'  Mat  Bank  v.  Barney,  18  Mont 
339,  45  Pac.  218,  47  L.  B.  A.  737,  66  Am.  St 
Bep.686. 

It  is  clear  fben  on  this  first  proposition 
that  the  plalntHTs  order  not  only  gave  Mm 
the  right  of  property  In  the  amount  assigned, 
bnt  also  that  on  demand  It  became  the  duty 
of  Francis  Palmer,  the  drawee,  to  pay  the 
Bom  so  assigned,  and  on  his  refusal  this  bill 
in  eqnlty  would  lie. 

[4]  It  therefore  follows  that  after  notice  of 
the  assignment  the  debtor  cannot  lawfully 
pay  the  amount  assigned  either  to  the  as- 
signor or  to  his  attaching  creditors,  and  If 
be  does  make  such  payment  It  Is  at  his  perlL 

The  payment  of  the  Haley  Judgment  In  no 
way  affects  the  rights  of  the  parties  here  be- 
cause final  decree  was  entered  by  the  single 
lastlce  In  that  proceeding  nearly  a  month 
before  the  plaintiff's  order  was  glren  and 
therefore  clearly  had  the  priority. 

Bnt  the  assignment  to  Tarbox  was  not  glr- 
eo  until  seven  months  after  the  plaintiff's 
order,  and  the  equitable  proceedings  in  that 
case  were  not  concluded  imtll  the  final  decree 
was  aflirmed  by  the  law  court  on  May  17, 
1913.  When  the  bill  In  eqnlty  in  that  case 
was  served  upon  the  defendant  Francis  Pal- 
mer, In  which  Tarbox  claimed  the  entire  bal- 
ance of  the  trust  fund,  less  the  Haley  judg- 
ment, it  was  the  plain  duty  of  Francis  In  his 
answer  to  set  up  this  prior  assignment  to 
Bartlett  Palmer,  and  to  ask  the  court  to 
pass  npon  both  claims  and  determine  thdr 
validity  and  priority.  This  he  neglected  to 
do.  He  revealed  the  true  situation  neither 
in  bis  answer  nor  by  evidence.  Had  the 
coart  been  apprised  of  the  facts,  the  plain- 
tiff could  have  been  made  a  party  and  his 
rights  determined  in  that  proceeding. 

Not  having  done  this,  which  It  was  his 
duty  to  do,  the  trustee  paid  the  Tarbox 
dalm  at  his  perlL  He  was  knowingly  using 
flte  property  of  the  plaintiff  to  pay  the  debt 
of  another,  and  the  mere  fact  of  having 
thus  expended  all  the  fund  affords  no  de- 
fense to  the  claim  of  the  rl^tful  owner. 
Here  again  the  rights  of  the  parties  to  an 
assignment  of  an  entire  claim  are  analogous. 
Payment  under  trustee  process  at  law  will 
not  protect  a  debtor  who  had  notice  of  a 
prior  assignment  and  neglected  to  set  up  the 
assignment  In  bis  disclosure.  Brill  v.  Tut- 
fle,  81  N.  T.  464,  87  Am.  Rep.  615;  Mllllken 
V.  Lorlng,  87  Me.  408;  Bunker  v.  Gilmore,  40 
Me.  88;  Larrabee  v.  Knight  69  Me.  320.  And 
notice  even  after  attachment  but  before  dls- 
closnre  is  seasonable.  Home  v.  Stevens,  79 
He.  262.  9  AtL  616. 

For  the  same  reason  payment  under  an 
equitable  trustee  process  cannot  protect  a 
debtor  who  had  notice  of  a  prior  assignment 
and  neglected  to  set  it  up  in  his  answer  or 


to  show  it  in  evidence.  That  Is  the  situation 
in  which  the  defendant  Francis  Palmer  ia 
now  placed,  and  his  liability  therefore  is 
established. 

Bnt  even  conceding  the  original  liability  of 
Francis  Palmer  on  the  equitable  assignment 
his  learned  counsel  raises  two  other  objec- 
tions to  the  maintenance  of  his  biU. 

[6]  First  because  the  plaintiff  has  failed 
to  show  the  relation  of  debtor  and  creditor 
between  the  assignor  and  assignee.  This 
claim,  however,  rests  upon  suspicion  rather 
than  proof.  As  was  said  In  Diz  v.  Cobb,  4 
Mass.  608 : 

"The  assignment  in  this  case  may  be  fraudu- 
lent, but  on  its  face  it  appears  to  be  regular, 
and  for  a  valuable  consideration;  and  we  can- 
not presume  fraud."  Bobbins  v.  Bacon,  3  Me. 
(GreenL)  346. 

The  plaintiff's  order  was  expressed  to  be 
for  value  received,  and  that  Is  sufficient  pri- 
ma fade  evidence  of  consideration.  The  de- 
fendant offered  no  evidence  to  overcome  this, 
and  therefore  the  consideration  remains  un- 
shaken, so  far  as  proof  is  concerned.  Tarbox 
V.  Palmer,  110  Me.  43fr-441,  86  AQ.  847. 

[S]  In  the  second  place  the  defendant 
Francis  sets  up  estoppel  and  laches,  but  we 
fail  to  find  in  the  record  sufficient  proof  to 
warrant  the  application  of  either  of  these 
equitable  defenses. 

As  concerns  estoppel,  the  plain  tiff  did  noth- 
ing and  said  nothing  which  in  any  way  mis- 
led the  drawee  or  caused  him  to  change  his 
position.  Nor  did  he  keep  silent  when  he 
should  have  spoken.  He  notified  the  drawee 
of  the  order  Immediately  after  it  was  made, 
and  after  payment  was  refused  they  had  no 
further  dealings.  The  plaintiff  resided  In 
Philadelphia,  Francis  in  Trenton,  N.  J.,  and 
they  did  not  meet  Francis  acted  entirely  on 
his  own  motion  in  the  Tarbox  suit  and  was 
not  placed  in  his  present  position  by  any 
conduct  on  the  part  of  the  plaintiff.  The 
elements  of  estoppel  are  lacking.  City  Bank 
of  New  Haven  v.  Wilson,  193  Mass.  164- 
166,  79  N.  E.  246. 

■  The  plaintiff  was  not  obliged  to  repeat  his 
notice,  nor  to  watch  court  proceedings  In 
Maine  in  order  to  ascertain  If  other  par- 
ties anbsequentiy  claimed  his  property.  It 
was  the  duty  of  the  drawee  to  disclose  the 
assignment;  not  of  the  assignee  to  take  pre- 
cautions to  intervene  in  a  proceeding  which 
never  came  to  his  knowledge  so  far  as  ap- 
pears firom  the  evidence.  It  is  true  that  the 
original  assignor,  who  is  now  counsel  for  the 
assignee  in  this  proceeding  as  well  as  a  nom- 
inal party  defendant  was  cognizant  of  all 
the  proceedings  In  the  Tarbox  Case  and  took 
part  therein;  but  there  is  no  evidence  that 
he  was  acting  for  the  plaintiff  at  that  time 
nor  that  he  informed  him  in  regard  to  the 
matter.  And  even  if  he  had  it  might  well 
be  questioned  whether  such  knowledge  of  it- 
self would  reUeve  the  drawee  of  the  duty 
which  rested  upon  him  in  order  to  protect 
himself  from  the  legal  consequences  of  the 
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aaslgmnent  of  which  he  had  been  given  due 
and  prompt  notice. 

[7]  Nor  can  the  plaintiff  be  held  to  lose 
his  property  because  of  laches.  When  be 
gave  notice  to  the  drawee  in  April,  1910,  his 
request  was  refused,  and  the  reason  assign- 
ed was  that  the  funds  were  "under  the  con- 
trol of  the  courts."  He  refrained  from  en- 
forcing bis  claims  for  a  little  over  three 
years,  but  we  cannot  hold  that  his  rights 
are  thereby  precluded.  By  the  plaintiff's  de- 
lay the  defendant  has  lost  no  evidence  nec- 
sary  to  a  fair  presentation  of  the  case  on  his 
part  and  has  been  deprived  of  no  just  ad- 
vantage and  subjected  to  no  hardship,  tests 
which  are  always  applied.  Spaulding  v.  Far- 
well,  70  Me.  17. 

The  hardship  which  exists  arises,  not  from 
the  fanlt  of  the  plaintiff,  but  from  the  un- 
fortunate inadvertence  or  neglect  of  the  de- 
fendant himself,  and  for  this  the  plaintiff 
should  not  be  made  to  suffer. 

Bill  sustained,  with  costs. 

Decree  In  accordance  with  opinion. 


(112  Me.  1G6) 

PALMEB  V.  PALMEB  et  al. 

NOETHWESTEBJ^  INV.  CO.  v.  SAME. 

(Supreme  Judicial  Court  of  Maine.     July  IS, 
1914.) 

EzzcxrroBB  anu  Aouinistbatobs  ((  814*)  — 

DrSTBIBUTION   OF  ESTATE. 

The  rale  that  an  action  at  law  does  not  lie 
to  recover  a  distributive  share  of  an  estate 
before  the  amount  to  be  distributed  has  been 
ascertained  in  the  probate  court  also  prevails 
in  equity  in  the  absence  of  other  and  compell- 
ing reasons. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SI  1274-1297; 
Dec  Dig.  {  314.*1 

Appeal  from  Supreme  Judicial  Court,  Xork 
County,  in  Equity. 

Bilhs  in  equity  by  Clinton  O.  Palmer  and 
the  Northwestern  Investment  Company 
against  Francis  Palmer  and  others.  From 
an  order  dismissing  the  bill  in  each  case, 
complainants  appeal.    Modifled  and  a£3rmed. 

Argued  before  SAVAGE,  C.  J.,  and  CORN- 
ISH, KING,  BIBD,  HANSON,  and  PHIL- 
BEOOK,  JJ. 

Clinton  C.  Palmer,  of  Biddeford,  for  ap- 
pellants. Bobert  B.  Seidel,  of  Biddeford,  for 
appellee  Bartlett  Palmer.  Cleaves,  Water- 
house  &  Emery,  of  Biddeford,  and  James  O. 
Bradbury,  of  Saco,  for  appellee  Francis  Pal- 
mer and  others. 


COBNISH,  3.  On  appeal  from  the  deci- 
sion of  the  sitting  Justice  dismissing  the  bill 
in  each  case. 

Clinton  C.  Palmer  in  his  bill  seeks  to  es- 
tablish a  lien  on  Bartlett  Palmer's  share  In 
the  residue  of  the  estate  of  Elizabeth  C.  Pal- 
mer in  the  hands  of  the  executors  of  her 
will,  to  secure  payment  of  advances  aggre- 
gating $175  made  ty  him  to  said  Bartlett, 


and  to  collect  from  the  executors  the  amount 
secured  by  the  lien. 

The  Northwestern  Investment  Company  in 
its  blU  seeks  to  reach  the  balance  of  Clinton 
G.  Palmer's  share  in  the  residue  of  the  same 
estate  remaining  in  the  hands  of  the  execu- 
tors and  to  apply  the  same  on  account  of  a 
$1,500,  note  of  said  Clinton  taken  by  the 
company,  of  which  Clinton  is  treasurer  and 
which  had  a  paid  up  capital  of  only  $300,  in 
payment  of  15  shares  of  its  capital  stock. 

The  defendants  in  each  bill  allege,  among 
other  things,  that  the  estate  is  in  process  of 
settlement  in  the  probate  court  of  York 
county,  that  their  second  account  has  been 
filed  and  is  stUl  open  for  further  bearing, 
that  no  order  of  distribution  has  been  made, 
and  that  upon  final  settlement  of  said  estate 
nothing  will  be  found  due  to  said  Bartlett 
because  of  advances  already  made,  and  the 
amount,  if  any,  due  to  said  Clinton  is  un- 
certain. 

From  the  allowance  of  the  second  account 
in  the  probate  court  an  appeal  was  taken 
both  by  Clinton  C.  Palmer  and  the  executoi-s 
to  the  Supreme  Court  of  Probate,  whicit 
modified  to  a  slight  extent  the  findings  be- 
low. The  executors  abided  by  the  decree  of 
the  Supreme  Court  of  Probate,  but  Clinton 
excepted  to  the  allowance  of  seven  items  of 
credit  and  the  case  was  heard  in  this  court 
on  those  exceptions.  Three  of  these  excep- 
tions were  overruled,  and  four  were  sus- 
tained. Clinton  C.  Palmer,  Applt,  110  Me. 
441,  86  Atl.  919.  One  of  these  four  pertained 
to  the  "private  account"  of  Francis  Palmer, 
an  executor,  and  in  disallowing  it  as  not  be- 
ing "particularly  stated"  as  required  by  U. 
S.  c.  66,  {  65,  the  law  court  said: 

"The  statute  is  peremptory.  The  daim,  if 
not  properly  stated,  cannot  be  saved  by  proof. 
Upon  the  present  statement  the  claim  should 
be  disallowed  as  a  matter  of  law,  and  this  ex- 
ception must  be  sustained.  Whether  it  ought 
to  be  disallowed  without  prejudice  to  the  right 
to  present  it  properly  in  a  further  account  is  a 
question  which  must  be  determined  when  the 
matter  comes  up  for  further  hearing  in  the  Su- 
preme Court  of  Probate."  Clinton  O.  Pahner 
Applt,  supra,  110  Me.  at  page  447,  448,  86 
Atl.  919,  923. 

Another  exception  related  to  the  allow- 
ance of  commissions  of  6  per  cent,  on  $37,- 
901.02,  while  the  total  amount  with  which 
the  executors  charged  themselves  in  that 
second  account  was  only  $18,538.85.  The 
record  failed  to  disclose  how  much  was  ac- 
counted for  in  the  first  acconnt,  or  that  tlie 
entire  estate  aggregated  the  $37,901.02  on 
which  commissions  were  computed.  For  this 
technical  reason  the  exception  was  sustain- 
ed, but  the  law  court  add: 

"The  omission  was  doubtless  inadvertent  If 
we  were  permitted  to  supply  the  omission  by 
the  knowledge  of  the  situation  which  we  have 
gained  in  other  litigation  between  these  parties, 
we  might  do  so.  But  we  have  no  right  to  do 
this.  We  are  limited  to  the  record  before  us. 
We  cannot  go  outside  of  it.  Hunter  v.  Heath, 
76  Me.  219,  and  many  other  cases.     We  must 
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leave  the  omiBsion  to  be  supplied  on  a  further 
hearing.  Reluctantly  therefore  we  are  compel- 
led to  say  that  the  exception  must  be  eustain- 
*  ed."  Clinton  O.  Palmer,  Applt.,  supra,  110 
Ue.  at  pases  448,  440,  86  Atl.  019,  023. 

This  decision  was  rendered  on  May  20, 
1013,  and  on  Jane  5,  1913,  the  executors  fil- 
ed a  written  motion  for  further  hearing  In 
the  Snpreme  Court  of  Probate,  as  suggested 
In  the  opinion  of  the  law  court,  upon  the 
matters  above  referred  to,  and  anottier  mo- 
tion was  pending  to  strike  ont  from  said  sec- 
ond account  an  item  of  $2,800,  which  the  ex- 
ecntora  claim  was  improperly  inserted. 

The  sitting  justice  in  his  decree,  in  each 
case  after  making  a  finding  of  facts,  held: 

"^hat  until  the  matters  mentioned  in  the 
three  preceding  findings  are  determined,  the 
balance,  if  any,  belonging  to  the  estate  of  Eliz- 
abeth C.  Palmer  and  in  the  hands  of  these  ex- 
ecntors  as  such,  cannot  be  determined." 

It  was  then  ordered  that  each  bill  be  dis- 
missed without  prejudice  and  without  costs. 

This  decree  should  stand.  The  estate  of 
Enizabetb  C.  Palmer  remains  unsettled.  It 
Is  in  process  of  such  speedy  settlement  as 
continuous  and  protracted  litigation  will 
permit  The  final  account  cannot  be  render- 
ed nor  the  decree  of  distribution  made  until 
the  controverted  claims  are  determined,  and 
the  proper  tribunal  for  the  determination  of 
those  claims  is  the  probate  court,  which  has 
foil  jurisdiction  of  the  subject-matter  and 
of  the  parties.  The  law  court  in  the  opinion 
before  dted  has  in  effect  so  stated,  and  we 
merely  reiterate  it  An  action  at  law  does 
not  Ue  to  recover  a  distributive  share  of  an 
estate  before  the  amotmt  to  be  distributed 
has  been  ascertained  in  the  probate  court 
Graffam  r.  Ray,  91  Me.  234,  39  Atl.  569; 
Hawes  T.  Wmiams,  92  Me.  483,  492,  43  Att. 
lOL  And  the  same  rule  should  prevail  in 
equity,  at  least  In  the  absence  of  other  and 
compelUng  reasons. 

The  decree  of  the  sitting  justice  in  each 
case  is  affirmed,  except  in  the  matter  of 
costs,  which  we  think  under  all  the  circum- 
stances the  defendants  are  entitled  to.  The 
decree  as  modified  should  be  in  each  case: 
"Bill  dismissed  without  prejudice  and  with 
a  single  bill  of  costa" 

So  ordered. 

(S  Boyce,  ISO) 
LOFLAND'S  BRICKYARD  CROSSING 

CASES. 

ROBERTS  V.  MARYLAND,  D.  ft  V.  BY.  CO. 

(Ssperior  Cenrt  of  Delaware.     Sussex.     June 
29,  1914.) 

1.  RaIXBOADS  (J  344*)— CKOSSINO  ACCIDKNTB— 
AcnONS— DkCLAR  ATIO  N . 

In  a  action  for  injuries  sustained  in  a 
crossing  accident,  a  count  alleging  that  it  was 
defendant's  duty  to  give  due  and  timely  notice 
and  warning  of  the  approach  of  its  trains  to 
the  crossing  by  soun^ng  the  whistle,  and  that 
it  failed  to  perform  its  duty  in  this  respect, 
suffideutly  negatived  the  giving  of  warning  oth- 
er than  by  blowing  the  whistle,  as  it  alleged  a 
doty  to  give  warning,  a  failure  to  perform  such 


duty,  and  then  particularized  such  failure,  by 
stating  a  failure  to  blow  the  whistles. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1107-1112;   Dec.  Dig.  {  344.*] 

2.  Raiiaoads  (§  344*)— Cbossino  Accidents 
—Actions— Decla  RATION. 

In  an  action  for  injuries  sustained  in  a 
collision  at  a  crossing,  wMch  plaintiff  approach- 
ed from  the  south,  a  count  alleging  that  it  was 
not  possible  for  the  driver  of  an  automobile 
approaching  the  crossing  or  a  locomotive  from 
the  east  either  one  to  see  the  other  until  the 
driver  of  the  automobile  had  approached  within 
a  very  few  feet  of  the  crossing,  was  demur- 
rable, since  if  it  was  intended  to  allege  that  it 
was  impossible  for  either  to  see  the  other  when 
the  traveler  was  approaching  from  the  north 
the  allegation  was  not  pertinent,  while  if  it 
was  intended  to  allege  that  this  was  impossible 
when  the  traveler  was  approaching  from  the 
south  the  defendant  was  entitled  to  a  definite 
allegation  to  this  effect 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1107-1112;   Dec.  Dig.  §  344.*] 

3.  Raiuioads  (I  344*)— Cbossino  Accimnts— 
Liability. 

The  faUure  of  a  railroad  company  to  sta- 
tion a  flagman  at  a  crossing  is  evidence  to  be 
submitted  to  the  jury  upon  a  proper  showing 
of  unusual  dangers  at  the  crossing,  and  to  be 
considered  by  the  jury  in  determining  under  all 
the  circumstances  whether  the  company  was 
negligent  in  respect  to  giving  due  and  sufficient 
warning  of  the  approach  of  trains;  but  such 
failure  is  not  neghgence  per  se,  as  the  com- 
pany may  have  used  other  and  more  appropri- 
ate and  sufficient  means  of  warning,  and  hence 
a  count  alleging  a  duty  to  provide  a  flagman 
and  a  failure  to  perform  such  duty  was  demur- 
rable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  $§  1107-1112;    Dea  Dig.  t  344.*] 

4.  RAItBOADB    (§S    309,    312*)  —  Opkbatior — 
HioHWAT  Cbossinos— Signals. 

A  railway  company  must  operate  its  trains 
with  the  care  and  prudence  which  the  peculiar 
circumstances  of  the  place  reasonably  require, 
and  under  peculiar  circnmstances  or  on  extraor- 
dinary occasions  must  give  warnings  at  some 
crossmgs  in  addition  to  those  required  by  stat- 
ute. 

LEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dij.  {{  981,  088-1001,  1003-1005;  Dec. 
Dig.  a  300,  312.*] 

6.  Railboads  (g  812*)  — Opkbation  — High- 
way Cbossinqs— Signals. 

If  at  a  railway  crossing  there  are  obstruc- 
tions of  such  a  nature  that  a  traveler  on  the 
highway  is  prevented  from  seeing  an  approach- 
ing train,  or  if  the  peculiar  conditions  sur- 
rounding the  crossing  prevent  a  traveler  using 
due  care  and  caution  from  hearing  the  blowing 
of  the  whistle,  the  degree  of  care  required  on 
the  part  of  the  railroad  company  to  warn  trav- 
elers of  the  approach  of  trains  is  correspond- 
ingly increased. 

[Ed.  Note'. — For  other  cases,  see  Railroads, 
Cent  Dig.  |f  988-1001,  1003-1005;  Dec  Dig. 
J  312.*] 

6.  Railboads  ({  344*)— Cbossino  Accidxnts 

— Actions— Declaration. 

In  an  action  for  injuries  sustained  In  a 
crossing  accident,  a  count  alleging  a  duty  to 
provide  a  bridge  across  and  over  the  railroad  at 
such  crossing,  and  a  failure  to  perform  such 
duty,  was  demurrable,  in  the  absence  of  any 
Btalute  requiring  the  maintenance  of  a  bridge 
there;  the  common  law  not  obliging  railroads 
to  erect  bridges  over  grade  crossings. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
C™t.  Dig.  SS  1107-1112 ;    Dec  Dig.  {  344.*] 
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In  Grlppen  t.  N.  T.  Central,  40  N.  Y.  34, 
the  court  used  the  following  language: 

"The  greater  the  circumstances  of  difficulty 
in  aToiding  the  train,  in  bearing  its  signals,  in 
seeing  its  approach  (howsoever  they  arise),  the 
greater  caution  is  devolved  upon  the  railroad 
company  in  malting  that  approach." 

The  authorities  are  uniform  in  requiring 
railroads  to  use  reasonable  care  and  diligence 
and  give  such  warning  as  the  dangers  of  a 
crossing  demand,  and  this  in  addition  to  the 
statutory  requirements.  Much  confusion, 
however,  has  arisen  as  to  whether  due  dili- 
gence In  this  respect,  under  peculiar  circum- 
stances, Imposes  on  the  company  the  legal 
duty  of  placing  a  flagman  at  the  crossing,  or 
whether  under  the  circumstances  the  absence 
of  a  flagman  is  only  evidence  of  the  com- 
pany's failure  to  perform  its  duty  of  giving 
due  and  timely  notice  of  the  approach  of  its 
trains. 

In  support  of  the  first  doctrine  the  plain- 
tiff cited  the  case  of  English  t.  Southern 
Padflc  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  K. 
A.  155,  57  Am.  St.  Bep.  772,  In  which  case  the 
oonrt  said: 

"It  Is  clear  that,  while  the  statutes  of  Utah 
make  some  provision  for  the  safety  of  the  pub- 
lic while  crossing  tracks  when  crossing  over 
the  public  thoroughfares  in  thickly  settled  com- 
munities or  cities,  yet  these  statutes  will  not  re- 
lieve the  railroad  company  from  adopting  such 
other  reasonable  measures  for  the  public  safe- 
ty as  common  prudence  may  dictate,  consider- 
ing the  danger,  locality,  travel,  and  surrounding 
circumstances  of  the  case.  The  reason  of  such 
rule  is  founded  in  the  common  law  that  every 
one  must  so  conduct  himself  and  use  his  own 

Eroperty  as  that,  under  ordinary  circumstances, 
e  will  not  injure  another  in  any  way,  if  such 
injury  can  reasonably  be  avoided  by  the  use  of 
reasonable  care.  The  vigilance  and  care  to  be 
used  would  be  much  greater  at  public  crossinsis 
in  populous  cities  and  towns,  where  many  tracks 
are  built  across  the  streets,  and  are  constantly 
in  use,  than  the  ordinary  road  crossings  in  the 
country,  or  less  populous  and  less  used  locali- 
ties; so  that  the  reasonable  care  and  prudence 
to  be  used  must  dejiend  upon  the  facts  of  each 
case.  In  the  crossing  of  this  particular  street, 
where  the  travel  is  shown  to  be  great,  and  the 
danger  in  crossing  to  be  greater,  we  are  of  the 
opinion  that  reasonable  care  and  prudence  would 
require  that  a  flagman  be  kept  constantly  at 
the  crossing  during  the  time  that  trains  con- 
tinue to  cross  over  it,  or  that  gates  should  be 
erected  and  controlled  so  as  to  lessen  the  dan- 
ger of  injury  to  passengers  and  travelers,  and 
thus  lessen  the  danger  caused  by  the  almost 
constant  use  of  the  tracks  by  the  defendants 
and  their  trains.  And,  while  this  is  true  of 
this  particular  crossing,  we  are  not  of  the  opin- 
ion that  these  precautions  should  be  observed  by 
railroad  companies  in  country  districts,  cities, 
or  smaller  localities,  where  bat  few  persons  pass 
each  day,  and  where  the  probable  danger  would 
be  much  lessened." 

The  doctrine,  as  stated  in  the  Utah  case, 
while  accepted  In  a  few  Jurisdictions,  is  not 
generally  approved  by  the  courts  of  this  coun- 
try. The  greater  weight  of  authority  ac- 
cepts the  doctrine  that  the  failure  of  a  rail- 
road company  to  maintain  a  flagman  at  a 
peculiarly  dangerous  crossing  Is  only  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany. 

In  Grand  Trunk  Railway  v.  Ives,  144  U. 


S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  it  was 
said  by  Justice  Lamar: 

"As  a  general  rule,  it  may  be  said  that  wheth- 
er ordinary  care  or  reasonable  prudence  re- 
quires a  railroad  company  to  keep  a  flagman 
stationed  at  a  crossing  that  is  especially  danger- 
ous is  a  question  of  fact  for  a  jury  to  deter- 
mine under  all  the  circumstances  of  the  case, 
and  that  the  omission  to  station  a  flagman  at  a 
dangerous  crossing  may  be  taken  into  account  as 
evidence  of  negligence.     ♦     •     ♦ " 

In  Bamum  v.  Grand  Trunk  Western  Rail- 
road Co.,  148  Mich.  370,  111  N.  W.  1036,  the 
court  said: 

"It  is  not  ordinarily  negligence  to  neglect  to 
have  a  flagman  at  a  crossing  in  the  absence  of 
an  order  from  the  commissioner  of  railroads, 
and  yet  circumstances  of  the  particular  case 
may  be  such  that  the  absence  of  a  flagman  may 
be  evidence  of  negligence." 

The  court  In  Selfred  v.  Penna.  R.  R.  Co. 
(appellant),  206  Pa.  399,  65  AtL  1061,  said: 

"On  running  its  trains  over  a  crossing,  a 
railroad  company  must  exercise  the  care  requir- 
ed by  all  the  circumstances,  and  the  failure  to 
perform  this  duty  is  negligence.  It  must  adopt 
and  use  some  means  for  the  protection  of  those 
who  may  be  crossing  its  tracks  at  their  inter- 
section with  a  public  highway.  But  what  par-  - 
ticular  means  shall  be  used  to  protect  the  pub- 
lic when  using  the  crossing  with  due  care  is 
left  to  the  railroad  company  which  operates  the 
road,  the  law  merely  demanding  and  requiring 
reasonable  care  in  view  of  all  the  circum- 
stances." 

The  Statute  In  this  state  requires  only  that 
the  whistle  on  the  locomotive  be  blown  as 
the  train  approaches  crossings,  such  as  in 
this  case,  and  we  have  already  stated  the 
rule  in  this  state,  based  on  the  common  law, 
requires  the  company  to  give  timely  and  suffi- 
cient warning  to  travelers  of  the  approach 
of  its  trains  to  a  crossing,  and  that  the  de- 
gree of  care  and  caution  in  performing  that 
duty  is  increased  as  the  hazards  of  the  cross- 
ing are  increased.  It  appears  that  the  com- 
mon-law duty  of  the  railroad  company  is  to 
give  due  and  timely  warning  to  travelers  on 
the  highway,  and  it  does  not  require  the  com- 
pany to  station  a  flagman  at  the  crossing, 
nor  to  adopt  any  particular  method  of  sig- 
nals or  means  of  warning  the  public.  The 
method  and  means  of  warning  the  public,  ex- 
clusive of  statutory  warnings,  are  questions 
for  the  company  to  determine  and  put  into 
effect  in  the  strict  compliance,  compelled  by 
law,  of  its  duty  in  giving  timely  and  suffi- 
cient warning  of  the  approach  of  its  trains. 
The  failure  on  the  part  of  the  company  to 
use  the  common,  ordinary,  and  appropriate 
methods  of  warning  is  an  evidential  fact 
relevant  to  the  question  whether  the  com- 
pany did  do  what  a  reasonably  prudent  and 
careful  person  would  have  done,  tuder  all 
the  facts  and  circumstances,  to  warn  travel- 
ers of  the  impending  danger. 

We  are  of  the  opinion  that  the  failure  of 
a  railroad  company  to  station  a  flagman  at 
a  crossing  Is  evidence  to  be  submitted  to 
the  Jury,  upon  a  proper  showing  of  unusual 
dangers  of  the  crossing,  and  by  the  Jury  to 
be  considered  in  determining,  under  all  the 
dreumstances,    whether    the   company   was 
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negligent  of  Its  duty  in  giving  due  and  suffi- 
cient  warning  of  the  approach  of  Its  train 
to  the  crossing.  We  believe  the  following 
cases  in  this  state  to  be  authorities  for  this 
statement  of  the  law:  Parvis  r.  P.,  W.  &  B. 
K.  R.  Ck).,  8  Houst.  436,  17  Atl.  702;  Mac- 
Feat's  Adm'r  v.  P.,  B.  &  W.  R.  R.,  5  Penne- 
wUl,  52,  62  AU.  808;  Short  v.  P.,  B.  &  W. 
K.  R.  Co,  7  Pennewlll,  108, 76  Atl.  303;  Welch 
V.  B.  &  O.  R.  R.  Co.,  7  Pennewlll.  140,  76  AtL 
60 ;  P.,  B.  &  W.  R.  R.  v.  Buchanan,  2  Boyce, 
243,  78  AtL  776;  Trimble  t.  P.,  B.  &  W.  R. 
B.  (1913)  89  AU.  390. 

It  wUl  be  noticed  in  the  present  pleading 
tbat  the  plaintiff  avers,  and  asks  the  court  to 
hold  as  a  matter  of  law,  that  it  was  the  duty 
of  the  defendant  to  provide  a  flagman  at  the 
crossing,   and   maintains   that    the  collision 
was  caused  by  the  defendant's  failure  to  per- 
form its  duty  in  this  respect,  and  that  it  is 
not  averred  tbat  the  duty  of  the  defendant 
was  to  give  timely  and  sufDclent  warning, 
and  that  the  violation  of  that  duty  consisted 
In   the  defendant's  failure  to  station  a  flag- 
man at  the  crossing.    This  difference  under 
tbe  principles  of  pleading  recognized  in  this 
state  and  the  law  concerning  negligence  is 
most   materlaL    If  we  were  to  hold  as  a 
matter  of  law  that  it  was  the  duty  of  the  de- 
fendant to  place  a  flagman  at  tbe  crossing, 
then  a  failure  In  this  duty  would  be  negli- 
gence per  Be,  notwithstanding  the  company 
might  have  used  other  and  more  appropriate 
and   quite  sufficient  means  of  warning  tbe 
pnblic.    But  if  the  negligence  averred  had 
been  tiiat  the  defendant  failed  in  the  per- 
formance of  its  duty  to  give  due  and  timely 
warning  in  that  It  did  not  station  a  flagman 
at  .the  crossing,  then  proof  of  the  absence 
of  a  flagman  would  not  establish  negligence 
per  se  on  tbe  part  of  the  defendant,  but 
would  only  be  an  evidential  fact  to  be  con- 
sidered by  tbe  jury  In  determining  whether 
tbe    defendant   neglected   its  duty   to   give 
timely  and  sufficient  warning,  and  would  let 
the   defendant  Into  a  defense  that  it  gave 
timely  and  sufficient  warning  otherwise  than 
by  a  flagman. 

As  we  hare  determined  that  the  law  in  the 
absence  of  statute  Imposes  no  duty  on  the 
part  of  a  raUroad  company  to  station  a  flag- 
man at  a  crossing  of  a  railroad  and  a  public 
bighway,  even  when  the  crossing  is  a  pe- 
cnllarly  dangerous  one,  it  necessarily  follows 
tbat  the  count  in  this  case  which  charges 
sucb  a  duty  to  the  defendant  is  faulty  and 
cannot  be  sustained  on  demurrer.  We  there- 
fore sustain  tbe  demurrer  to  the  fifth  count. 
[6]  The  sixth  count  avers  that  it  was  the 
duty  of  the  defendant  company  to  provide 
a  bridge  across  and  over  the  railroad  at 
Lofland's  Brickyard  Crossing,  and  the  de- 
fendant Is  charged  with  negligence  In  fall- 
ing to  fulfill  that  duty. 

Xhe  defendant  denies  the  existence  of  such 
a  dnty  and  claims  tbat  the  failure  to  bave  a 
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bridge  at  the  crossing  was  not  an  act  of  negli- 
gence. 

At  the  argument  it  was  admitted  by  coun- 
sel for  the  plaintiff  that  no  statute  of  this 
state,  either  general  or  special,  requires  the 
maintenance  of  a  bridge  at  Lofland's  Brick- 
yard Crossing,  and  as  we  know  of  no  prin- 
ciple of  common  law  which  obliges  railroads 
to  erect  bridges  over  grade  crossings,  we  hold 
tbat  the  count  does  not  set  forth  a  statement 
of  facts  which,  if  proved,  would  establish  in 
law  a  right  of  recovery  against  the  defendant 
on  the  part  of  the  plaintiff.  We  sustain  tbe 
demurrer  to  the  sixth  count. 

[7]  In  the  seventh  count  the  defendant's 
averred  duty  in  which  It  is  claimed  to  have 
failed  was  the  placing  of  a  signboard  indi-, 
eating  the  dangers  of  the  crossing  to  travel- 
ers. 

We  find  the  law  In  respect  to  signboards  to 
be  much  tbe  same  as  we  have,  previously  in 
this  opinion,  held  it  to  be  concerning  flag- 
men ;  and  as  we  have  already  dealt  at  some 
length  with  that  question,  we  think  it  nei- 
ther necessary  nor  practicable  now  to  re- 
state tlie  law  on  the  subject.  For  the  same 
reasons  the  court  assigned  in  sustaining  the 
demurrer  to  the  fifth  count,  we  hold  the  de- 
murrer to  tbe  seventh  count  to  be  well  taken. 

The  two  other  actions  were  brought,  one 
by  Mary  A.  Nallor,  widow,  and  the  other  by 
the  administrators,  to  recover  damages  for 
the  death  of  David  B.  Nallor,  occasioned 
by  a  collision  of  an  automobile  owned  and 
driven  by  David  B.  Nallor,  the  deceased,  and 
a  locomotive  operated  by  the  defendant 
railroad  company  at  Lofland's  Brickyard 
Crossing,  In  Sussex  county.  The  collision  is 
alleged  to  have  been  caused  by  the  defend- 
ant's negligence. 

Originally  each  of  tbe  narrs  contained  six 
counts,  but  counsel  for  the  plaintiffs  with- 
drew the  fifth  and  sixth  counts. 

Counsel  for  the  defendant  demurred  either 
generally  or  specially  to  each  of  the  four 
remaining  counts  in  both  narrs. 

The  conditions  surrounding  the  crossing 
and  the  allegations  of  defendant's  duty  and 
negligence  in  the  four  counts  of  the  narrs 
under  consideration  are  stated  in  identical 
language,  and  we  will  in  this  opinion  refer 
to  one  case  only,  but  our  rulings  are  to  both 
cases. 

The  question  raised  by  the  demurrer  to  the 
first  count  is  the  same  as  was  raised  by  the 
demurrer  to  tbe  first  count  of  tbe  narr  filed 
in  the  action  brought  by  Evana  Roberts 
against  the  same  defendant,  and  above  con- 
sidered by  the  court  For  the  reasons  there 
stated  we  overrule  the  demurrer. 

[8]  That  the  defendant  failed  to  blow  tbe 
whistle  attached  to  the  locomotive  in  the 
manner  required  by  section  1,  chapter  686, 
volume  18,  Laws  of  Delaware,  is  the  act 
of  negligence  charged  against  It  In  the  sec- 
ond count. 


Digitized  by 


Google 


290 


81  ATLANTIC  BBPOBTBB 


(DeL 


Th6  cause  of  demurrer  Is  stated  to  be  the 
failure  of  tbe  plaintiff  to  specifically  aver 
that  Lofland's  Brickyard  Crossing  Is  not  lo- 
cated In  the  city  of  Wilmington,  as  the  pro- 
visions of  section  1,  by  proviso,  do  not  apply 
to  crossings  In  that  dty. 

This  objection  must  fall,  for  it  is  averred 
with  clearness  and  certainty  in  the  pleading 
that  the  crossing  In  question  is  located  at  a 
point  in  Sussex  county  between  the  towns  of 
Lewes  and  Milton,  which  averment  suffi- 
ciently negatives  any  possibility  of  Its  being 
located  in  Wilmington,  which  is  In  New 
Castle  county. 

[t,  It]  In  the  third  count  the  plaintiff  in 
general  terms  alleges  the  crossing  to  be  a 
dangerous  one  and  farther  alleges  that  the 
defendant — 

"did  *  *  *  negligently  and  carelessly  drive 
and  propel  a  cerbiin  locomotive  and  train  of 
cars  *  *  *  at  a  great  rate  of  speed  over  and 
across  a  public  road  •  *  •  without  giving 
due  and  timely  notice  or  warning  of  the  ap- 
proach of  the  steam  locomotive  thereto." 

To  this  count  the  defendant  demurs  spe- 
cially, contending  that  it  is  necessary  for  the 
plaintiff  to  set  forth  the  kind  and  nature  of 
the  warning  which  the  defendant  failed  to 
give. 

The  averment  that  the  defendant  careless- 
ly and  negligently  propelled  its  locomotive,  in 
tliat  due  and  timely  warning  was  not  given 
of  its  approach  to  Lofland's  Brickyard  Cross- 
ing, a  dangerous  grade  crossing,  discloses  the 
negligence  imputed,  and  charges  the  defend- 
ant with  the  duty  to  give  warning  which  is 
ndther  so  complicated,  nor  so  varied  in  Its 
performance,  that  the  defendant  Is  not  In- 
formed of  the  act  of  negligence  with  which 
it  is  charged.  Under  the  pleading,  the  de- 
fendant's duty  was  only  to  exerdse  that  de- 
gree of  care  and  caution  which  the  law  com- 
pels it  to  use  at  ordinary  grade  crossings  in 
the  country,  notwithstanding  that  the  cross- 
ing is  alleged  to  be  a  dangerous  one.  To 
claim  that  the  company  did  not  exerdse  that 
high  degree  of  care  and  caution  which  the 
law  requires  of  it  at  peculiarly  dangerous 
crossings,  then  the  plaintiff  must  plead,  suffi- 
ciently in  detail  to  Inform  the  plaintiff  of  the 
high  degree  of  care  and  caution  expected  of 
it,  those  circumstances  and  conditions  that 
cause  the  crossing  to  be  a  iHurtlcularly  dan- 
gerous one. 

We  are  of  the  opinion  that  the  pleading 
does  acquaint  the  defendant  of  the  facts  it  Is 
called  upon  to  meet  in  preparing  its  defense, 
with  the  sufficiency  and  particularity  re- 
quired under  our  rules  of  pleading  as  stated 
in  the*  following  cases :  Campbell  v.  Walker, 
1  Boyce,  580,  76  AO.  475;  Loteman  v.  Peo- 
ple's By.  Co.,  1  Boyce,  688,  77  Atl.  772;  Hun- 
ter's Adm'r  V.  P.,  B.  &  W.  R.  R.  Co.,  1  Boyce, 
S,  75  Atl.  962.  The  demurrer  to  the  third 
count  is  overruled. 

The  defendant's  failure  to  give  due  and 
timely  warning  by  ringing  a  bell  attached  to 


the  locomotive  la  the  allegation  in  the  fourtb 
count  The  demurrer  to  this  count  presents- 
tbe  same  question  of  law  raised  by  the  de- 
murrer to  the  first  count,  and,  for  the  reason 
there  stated,  we  overrule  the  demurrer. 


(6  Boyca,  U2> 
STATE   T.   DELAWARE    SAENGBBBUND. 

Inc. 

(Court  of  General  Sesstons  of  Delaware.    New 

CasUe.    June  11,  1914.) 

1.  INTOZIOATINO  LiQUOBS  ({  6*)— SaIX— RKO- 

ULATioN— Legislative  Poweb. 

The  state  government  may  regulate  the  Uq- 
uor  traffic  for  the  purpose  of  deriving  revenuer 
and  also  in  the  exercise  of  its  police  power  for 
the  benefit  and  protection  of  society. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig  §  4 ;   Dec.  Dig.  {  6.*] 

2.  iNTOXICATIlfO     IJQUOBS     ({     60*)— SaUI— 

Reodlation— Statutes— OoNSTBucnoN. 
14  Del.  Laws,  c.  418,  provides  that  no  per- 
son, directly  or  indirectly,  shall  sell  any  intoxi- 
cating liquors,  except  as  provided  in  the  act, 
which  then  provides  for  the  sale  of  liquor  in 
certain  and  limited  ways  relating  to  the  quanti- 
ty to  be  sold  and  the  place  on  which  the  liquor 
Is  to  be  drunk,  limiting  the  right  to  sell  liqnor 
to  the  persons  and  in  the  manner  described. 
Held,  that  such  act  should  not  be  construed 
as  limited  to  sales  by  persons  selling  liquor  as  a 
business,  but  prohibited  sales  of  liquor  without  a 
license  by  an  incorporated  club  organized  and 
maintained  for  other  and  innocent  purpoaes, 
though  the  sales  were  restricted  to  members. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  61 ;  Dec.  Dig.  S  50  *] 

3.  Intoxicatinq  Liquobs  (S  172*)— Waowa- 

TXTL  Sale— "PEKSON"— COBPOBATION. 

An  incorporated  club,  organized  to  furnish 
musical  and  other  entertainment  among  its  mem- 
bers, was  a  "person,"  within  14  Del.  Laws,  c. 
418,  providing  that  no  person,  by  himself,  his 
agent,  or  servant,  directly  or  indirectly,  shall 
sell  any  intoxicating  liqnors,  except  as  provided 
in  the  act 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig   {  186;    Dec.  Dig.  i  172.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  6322-6335,  vol.  8,  p.  7752.] 

4.  Intoxicatino  Liouobs  (|  146*)— Wbohg- 
njL  Saijb— "Sale.'' 

An  incorporated  club,  organised  for  social, 
literary,  and  musical  purposes,  with  its  own 
funds  purchased  a  stock  of  intoxicating  liquors, 
which  through  its  authorized  agents  and  em- 
ployes were  furnished  to  members  in  quantities 
less  than  a  quart,  to  be  drunk  on  the  premises  ; 
the  member  paying  an  agreed  price  per  drink. 
Only  members  of  the  dub  were  i>ermitted  to 
obtain  liquors  from  the  club,  and  the  proceeds 
of  sales  were  used  for  the  club's  general  pur- 
poses, and  not  set  aside  to  replenish  the  stock. 
Held  that,  when  liquor  was  so  furnished  to  a. 
member  of  the  club,  there  was  a  "sale"  of  liq- 
uor, within  14  Del.  Laws,  c.  418,  providing  that 
no  person  shall  sell  any  intoxicating  liquors, 
except  as  therein  provided,  and  declaring  that 
such  liquors  may  not  be  lawfully  sold  without  a, 
license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  159,  160,  163;  Dec 
Dig.  I  146.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  7,  pp.  6291-6306;   vol.  8,  p.  7793.] 

The  Delaware  Saengerbnnd,  Incorporate<3, 
a  Delaware  corporation,  was  Indicted   for 


•For  otbw  caaM  ■••  sums  topio  and  Mctlon  NUMBER  In  Dw.  Dig.  ft  Am.  Dig.  Kaj-No.  Bariw  It  Rep'r  Indsixaa 


Digitized  by 


LjOOQle 


DeL) 


STATE  T.  DBLAWARB  SA£KOBRBUND 


291 


aeUns  Uqnor  without  a  license.  In  Tiolatlon 
of  14  DeL  Laws,  c.  418.  The  facts  were  sub- 
mitted to  the  jury  and  Questions  of  law  ad- 
dressed to  the  court  on  the  following  state- 
ment of  facts: 

"  *  *  *  It  is  agreed  by  and  between  the 
parties  hereto,  the  state  of  Delaware  acting  by 
and  through  the  Attorney  General,  and  the  de- 
fendant acting  by  and  throagh  Robert  O.  Har- 
man,  Bsq.,  and  Robert  H.  Richards,  Esq.,  its 
attorneys,  that  this  cause  shall  be  submitted  to 
the  court  for  its  determination  upon  the  fol- 
lowuig  agre^  statement  of  facts : 

"Delaware  Saengerbund,  Incorporated,  is  an 
incorporated  club  created  in  the  year  1883  by 
necial  act  of  the  Legislature  of  the  state  of 
Delaware,  and  whose  corporate  existence  has 
been  continued  and  renewed  under  the  present 
General  Ck>rporation  Law  of  the  said  state,  a 
copy  of  the  charter  of  the  said  defendant  be- 
ing annexed  hereto  and  marked  'Bxhibit  A.' 

"A  copy  of  the  by-laws  of  said  defendant  is 
annexed  hereto  marked  'Bzhibit  B';  and  it  is 
agreed  that  the  said  charter  and  the  said  by-laws 
shall  be  considered  as  a  part  of  this  case  stated. 

"Delaware  Saengerbund  is  an  organization 
formed  for  social,  literary  and  musical  pur- 
poses and  particularly  for  the  training  and  de- 
velopment of  the  human  voice  in  the  art  of 
singing.  It  is  a  German  singing  society  and 
not  onlj  gives  entertainments  of  tnat  character, 
but  takes  a  prominent  part  in  singing  contests 
throughout  the  United  States. 

"That  since  the  date  Of  the  incorporation  of 
the  said  dab,  it  has,  from  time  to  time,  pur- 
chased in  bulk  spirituous  and  malt  liquors,  and 
throngh  its  authorized  agents  and  employes,  has 
furnished  the  same  to  its  members  in  quantities 
less  tlian  one  quart  to  be  drunk  on  the  prem- 
ises and  at  an  agreed  price  per  drink. 

"That  every  member  of  said  club  pays  for  the 

Jinantity  of  spirituous  and  malt  liquors  he  calls 
or  and  consumes. 

'^Tliat  only  members  of  the  said  club  are 
permitted  to  thus  obtain  spirituous  and  malt 
liquors  from  the  said  dub. 

"That  said  club  is  located  and  domiciled  at 
Gmbb's  I  landing,  in  Brandywine  hundred,  New 
Castle  county  and  state  of  Delaware,  and  also 
owns  a  one-half  interest  in  and  occupies  a 
building  in  the  city  of  Wilmington,  located  at 
206-206  East  Sixth  street;  and  that  at  said 
properties  the  said  club  uses  in  connection  with 
one  or  the  other  of  them  the  following  stock, 
fixtures  and  personal  property,  to  wit:  A  pool 
table,  shuffle  board,  piano,  libratr,  newspapers 
and  magazines,  stock  of  cigars,  sott  drinks,  malt 
and  spirituous  liquors. 

"That  the  said  defendant  is  the  owner  of  the 
bnOding  which  it  occupies  in  Brandywine  hun- 
dred as  a  dnh-house,  which  boilding  is  of  the 
value  of  upwards  of  $15,000,  and  is  the  owner 
of  a  one-half  interest  in  the  said  building '  in 
the  city  of  Wilmington,  which  bnilding  is  of 
the  Tklae  of  upwards  of  $10,000. 

rrbat  the  said  club  has  between  700  and  800 
menabers,  all  of  whom  are  elected  in  accordance 
with  its  charter  and  by-laws. 

*Tbe  said  club,  since  the  date  of  its  incorpo- 
ration up  to  and  induding  the  date  hereof,  nev- 
er aniUed  for,  hdd  or  had  issued  to  it  by  the 
state  of  Delaware,  any  license  to  sell  intoxi- 
cating liquors  in  any  quantities  whatsoever, 
aor  any  license  to  sell  any  other  merchandise 
famished  by  said  dub  to  its  members. 

"That  said  dub  has  paid  to  the  United  States 
of  America,  tor  the  year  beginning  July  1,  1913, 
an  internal  revenue  tax  as  a  retail  liquor  dealer. 

'^bat  said  dub,  as  an  incident  to  the  objects 
of  its  incorporation,  as  stated  in  its  charter, 
famishes  spirituous  and  malt  liquors  to  its 
members,  who  pay  to  said  club  money  therefor; 
tliat  the  selling  price  of  the  liquors  so  furnished 
the  cost  thereof  to  said  dub;  that  all 


such  money  arising  from  such  famishing  of 
such  liquors  to  members  is  placed  in  the  treas- 
ury of  said  club  and  becomes  a  part  of  the  gen- 
eral funds  of  said  club  and  is  expended  for 
club  uses  by  said  club  for  any  purpose  the  said 
club  sees  fit:  that  none  of  such  money,  or  of 
any  funds  of  the  club,  is  distributed  to  or  di- 
vided among  the  members  of  said  club,  or  any 
of  them,  as  profits,  dividends  or  otherwise. 

"That  on  the  28th  day  of  October,  A.  D.  1913. 
one  John  H.  Litz,  a  member  of  said  dub  in  good 
standing,  at  the  said  club-house  of  said  dub, 
in  Brandywine  hundred,  New  Castle  county, 
Delaware,  gave  to  a  certain  agent  and  employ^ 
of  said  club,  then  acting  as  such  agent,  the  sum 
of  five  cents,  and  received  in  exchange  therefor 
one  drink  of  intoxicating  liquor,  to  wit,  a  glass 
of  that  malt  liquor  called  lager  beer,  the  same 
being  furnished  from  the  stock  and  supplies  of 
such  liquor  kept  by  said  club  and  purchased  out 
of  the  funds  of  said  club  for  the  purpose  of  be- 
ing furnished  to  the  members  of  said  club  up- 
on their  paying  the  price  or  charge  fixed  there- 
for by  a  tariff  or  schedule  of  prices  fixed  for  the 
same  by  said  club.  That  in  acting  and  doing 
as  aforesaid,  said  agent  was  authorized  so  to 
act  and  do  by  said  club. 

"That  said  club-house  is  located  in  a  dis- 
trict wherein  the  qualified  electors  of  said  dis- 
trict have  voted  that  the  manufacture  and  sale 
of  intoxicating  liquors  shall  be  licensed  in  ac- 
cordance with  the  provisions  of  article  13  of  the 
Constitution  of  the  state  of  Ddaware. 

"If  the  court  shall  be  of  the  opinion  that  it  is 
material  to  this  case,  and  that  the  defendant  in 
a  trial  would  be  entitled  to  offer  it  as  evi- 
dence, then  the  further  statement  of  fact  is 
agreed  as  contained  in  the  next  succeeding  parr 
agraph,  as  follows,  to  wit: 

"It  is  agreed  that  for  upwards  of  40  years 
numerous  clubs  and  organizations,  in  the  said 
county  of  New  Castle,  both  incorporated  and  un- 
incorporated, have  furnished  and  dispensed  in- 
toxicating liquors  to  their  members,  without 
applying  for  or  holding  any  license  under  the 
laws  of  the  state  of  Ddaware,  to  sell  intoxi- 
cating liquors. 

"It  is  further  agreed  that  if  the  court  shall 
be  of  the  opinion,  upon  the  facts  aforesaid,  that, 
under  the  laws  of  the  state  of  Ddaware,  an  of- 
fense punishable  by  such  laws  is  stated  or 
shown  to  have  been  committed  by  the  defend- 
ant, then  judgment  shall  be  entered  against 
said  '  defendant  upon  the  verdict  of  the  jury 
charged  accordingly  by  the  court  upon  the  said 
admitted  facts;  and  if  the  court  shall  be  of 
the  opinion,  upon  the  facts  aforesaid,  that 
such  an  offense  is  not  stated  or  shown  to  have 
been  committed,  then  judgment  shall  be  entered 
accordingly  upon  a  verdict  of  not  guilty.  The 
said  defendant,  in  case  of  a  judgment  against  it, 
as  aforesaid,  reserves  the  right  to  except  to  the 
charge  of  the  court  upon  the  law.    •    •    •  " 

Verdict  of  guilty. 

Argued  before  WOOLLET  and  BICE,  JJ. 

Josiah  O.  Wolcott,  Atty.  Oen.,  for  the 
State.  Robert  G.  Barman  and  Robert  H. 
Richards,  both  of  Wilmington,  for  defend- 
ant. 


WOOLLBT,  J.,  charged  the  Jury  as  M- 
lows: 

Gentlemen  of  the  Jury:  The  acts  for 
which  the  defendant  lias  been  indicted,  and 
the  facts  upon  which  this  case  is  submitted 
to  you  for  your  determination,  have  been 
admitted  and  agreed  to  by  the  state  and  by 
the  defendant,  in  the  case  as  stated  and  read 
in  your  hearing,  thereby  dispensing  with  the 
necessity    of    formal   jftoota.     Under    this 


Digitized  by 


Google 


292 


ai  ATLANTIC  REPOBTEB 


{pel 


agreed  state  of  facts  tbe  defendant  Is  guilty 
or  Innocent  of  the  misdemeanor  charged  to 
It  by  the  Indictment,  according  as  the  court 
states  and  Instructs  you  upon  law  applicable 
thereto. 

The  admitted  facts  of  this  case,  that  have 
the  most  direct  bearing  on  tbe  question  rais- 
ed by  them,  are:  That  that  defendant  Is  a 
corporation ;  that  It  Is  a  bona  fide  club,  con- 
dsttng  of  several  hundred  members,  organ- 
ized and  conducted  for  an  Innocent  and  a 
lawful  purpose;  that  as  an  incident  and  not 
as  an  object  of  Its  organization  and  conduct, 
it  purchased  intoxicating  liquors  with  funds 
from  Its  treasury,  and  when  requested,  dis- 
pensed the  same  In  general  to  its  members, 
'  and  in  this  particular  instance,  to  one  John 
H.  litz,  one  of  its  members,  in  return  for 
money  paid  by  him ;  that  the  money  recelT- 
ed  from  Its  members  in  return  for  the  liquor 
dispensed  was  placed  In  the  general  funds 
of  the  club,  to  be  used  for  club  purposes, 
and  was  not  set  apart  and  kept  as  a  sep- 
arate fund  with  which  to  replenish  its  stock 
of  liquor ;  and  that  It  never  applied  for  nor 
did  it  ever  receive  from  the  state  of  Dela* 
ware,  a  license  to  sell  liquors. 

The  question  of  law,  presented  by  this 
statement  of  facts,  is  whether  the  defend- 
ant, in  80  dispensing  intoxicating  liquors  to 
its  members  without  a  license  from  the  state 
of  Delaware  to  sell  intoxicating  liquor,  vio- 
lated the  provisions  of  chapter  418,  volume 
14,  Laws  of  Delaware,  as  amended ;  or  stat- 
ed with  especial  reference  to  the  precise  is- 
sue by  which  alone  that  question  may  be 
solved,  was  the  described  transaction  a  sale, 
or  rather  a  sale  of  liquor  within  the  mean- 
ing of  the  statute? 

[1]  The  sale  of  intoxicating  liquors  has 
for  many  years  been  a  subject  over  which 
the  state  of  Delaware  has  assumed  regula- 
tion and  control  The  exercise  of  such  a 
power  over  such  a  subject  as  liquor  may  be 
resorted  to  by  a  state  government  primarily 
for  two  objects ;  the  state  may  treat  the  sale 
of  liquor  as  a  proper  subject  of  revenue,  and 
with  that  object  alone  In  view,  exert  its 
power  in  producing  for  the  state  an  Income 
from  the  sale  of  liquor  by  and  to  its  citizens. 
Such  a  statute  is  called  a  revenue  statute. 
A  state,  however,  may  go  further  than  this, 
and  while  retaining  tbe  revenue  feature,  it 
may  consider  that  because  of  the  nature  of 
the  commodity,  and  Its  effect  upon  the 
health,  morals  and  the  habits  of  its  citizens, 
it  will  by  statute  control  the  sale  of  liquor 
for  tbe  benefit  and  protection  of  society,  nn- 
der  Its  police  power. 

[2]  In  contemplation  of  the  first  object, 
the  General  Assembly  of  the  state  of  Dela- 
ware, in  1867,  enacted  a  statute  which  pro- 
vided: 

"That  no  person  •  •  •  without  having 
first  obtained  a  proper  license  therefor,  Bhall 

•  •    •    be  engaged  in    *    •    *    any  business 

•  ♦  ♦  in  thig  section  hereafter  next  men- 
tioned, that  is  to  say: .  *    *    *    Selling  vinous. 


spirituous   and    malt    liquors." 
volume  13,  Laws  of  Delaware. 


C%apter  117, 


Observing  a  long  line  of  cases  decided  un- 
der  like  statutes  in  other  states,  regulating 
and  affecting  the  buMncsa  of  selling  vinous, 
spirituous,  and  malt  liquors,  in  which  were 
raised  the  question  whether  under  such  stat- 
utes the  dispensing  of  liquor  by  a  club  comes 
within  the  provisions  thereof,  we  can  readily 
see  how  the  transaction,  though  possibly  a 
sale,  is  not  an  act  committed  by  the  defend- 
ant in  tbe  "business  of  selling  vinous,  spirit- 
uous and  malt  liquors,"  for  certainly  a  bona 
fide  club,  such  as  this  defendant,  is  not  en- 
gaged in  the  business  of  selling  liquor,  and 
therefore  we  can  understand  bow  the  courts 
in  the  jurisdictions  adverted  to,  might  very 
readily  hold  that  the  transaction  complained 
of  is  not  a  violation  of  tbe  provisions  of 
such  statutes. 

But  the  law  of  our  state  with  respect  to 
the  sale  of  intoxicating  liquors  was  changed 
by  the  act  of  1873,  and  with  that  change  the 
question  whether  such  a  transaction  as  that 
of  the  defendant  club  in  dispensing  liquors 
to  its  members  is  a  violation  of  tbe  law 
against  the  sale  of  liquor,  assumed  a  dif- 
ferent aspect,  and  cteated  the  necessity  of 
determining  it  with  respect  to  language  and 
within  the  meaning  of  an  altogether  differ- 
ent statute.  The  former  statute,  in  so  far 
as  it  related  to  the  business  of  selling  liq- 
uor was  repealed  and  its  provisions  with  re- 
spect to  the  business  of  selling  liquor  were 
superseded  by  the  provisions  of  a  new  act 
(chapter  418,  volume  14,  Laws  of  DelawareX 
which  abandoned  the  regulation  of  the  huai- 
neat  of  selling  liquor  and  addressed  Itself  to 
the  regulation  of  the  »ale  ot  liquor.  It  be- 
gins with  a  sweeping  declaration  that: 

"No  person,  by  himself,  his  agent,  or  servant, 
directly  or  Indirectly,  shall  sell  any  intoxicating 
liquors  except  as  herein  provided." 

If  this  had  been  all  of  the  statute,  the 
words  and  their  unequivocal  meaning  would 
have  constituted  a  statute  of  total  prohibi- 
tion. Following  these  words  of  general  pro- 
hibition, however,  the  statute  provides  for 
the  sale  of  liquor  in  certain  and  in  limited 
ways,  which  have  a  relation  to  the  quantity 
to  be  sold  and  the  place  upon  which  the  liq- 
uor is  to  be  drunk,  thereby  indicating  in  the 
first  paragraph  that  no  person  excepting 
those  thereafter  designated  may  sell  liquor 
in  this  state,  and  by  the  latter  paragraphs, 
limiting  the  right  to  sell  liquor  to  the  per- 
sons and  in  tbe  manner  described.  As  the 
defendant  admits  that  it  was  not  a  person 
licensed  under  this  law  to  sell  liquor,  but 
two  questions  are  presented  for  considera- 
tion, first,  whether  the  defendant  ia  a  "per- 
son" within  the  meaning  of  the  act;  and, 
second,  whether  the  transaction  was  a  sale 
within  the  meaning  of  the  act. 

[8]  It  is  not  denied  that  the  defendant 
corporation  Is  a  "person"  within  the  mean- 
ing of  the  statute.    Tbe  word  person  is  a 
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generic  term,  and  as  such  may  extend  to 
and  include  artificial  as  well  as  natural  per- 
sons. The  intention  of  the  Legislature  in 
the  use  of  the  word  is  manifest,  and  in  con- 
straing  the  statute,  we  hold  that  when  the 
Legislature  by  statute  attempted  to  regu- 
late the  sale  of  liquor  In  all  ways  it  intended 
its  control  to  extend  to  all  persons,  and  this 
embraced  corporations  as  well  as  Individ- 
uals. Rev.  Code,  c.  5,  t  1.  subd.  10;  Ger- 
mania  v.  State,  7  Md.  1;  United  States  v. 
Amedy,  U  Wheat.  392,  6  L.  Ed.  502;  Peo- 
ple v.  Ins.  Co.,  15  Johns.  (N.  Y.)  358,  8  Am. 
Dec.  243. 

In  support  of  the  opposing  contentions  that 
the  transaction  of  the  defendant,  in  dispens- 
ing liquors  to  its  members,  is  or  is  not  a  sale, 
counsel  for  the  respective  parties  have  cited 
a  vast  number  of  cases,  which  upon  examina- 
tion we  find  difficult  to  classify  and  impos- 
sible to  reconcile.  As  every  case  involving 
the  question  of  the  right  of  a  club  to  sell 
or  dispense  liquor  to  its  members  has  arisen 
under  a  charge  of  violating  the  prohibition  of 
some  statute,  so  every  case  turns  upon  the 
peculiar  language  and  particular  meaning 
of  the  statute  under  which  the  charge  is 
made  and  the  case  is  tried.  As  the  force 
of  a  decision  is  not  known  until  the  language 
of  the  statute  under  which  It  is  rendered  is 
known,  we  have  been  compelled  to  give  to  the 
study  of  each  case  a  corresponding  considera- 
tion of  the  statute  under  which  each  case  was 
decided.  In  an  effort,  by  elimination  and  com- 
parison, to  distinguish  the  cases  decided  un- 
der statutes  with  prohibitive  features  simi- 
lar to  our  own  from  those  decided  under 
atatntes  with  dissimilar  features,  and  thereby 
collect  and  weigh  the  decisions  that  may  have 
an  authoritative  bearing  upon  the  case  be- 
fore us. 

To  review  the  consideration  we  have  given 
to  all  the  cases  dted  together  with  the  stat- 
ates  under  which  they  were  decided,  would 
reanit  in  an  opinion,  the  inordinate  length  of 
wtaidi  would  tend  to  confuse  rather  than  facili- 
tate a  ready  comprehension  of  the  subject 
We  will  therefore  attempt  a  classification  of 
the  cases  and  give  to. the  cases  so  classified 
a  consideration  of  the  general  principles  by 
whidi  they  are  controlled. 

Amid  the  conflict  of  decisions  upon  the 
question  under  consideration,  the  courts 
everywhere  have  been  uniform  in  their  ef- 
fort to  stamp  out  any  trick  or  device,  which. 
In  tbe  guise  of  legal  form.  Is  resorted  to  in 
order  to  evade  the  laws  regulating  or  pro- 
hibiting the  sale  of  liquor.  Clubs  that  are 
organized  to  evade  the  law  present  no  prob- 
lems under  any  kind  of  a  statute,  with  re- 
gpect  to  their  right  to  sell  or  dispense  liq- 
uor. They  have  none.  And  when  such  de- 
vices are  resorted  to,  they  are  readily  un- 
masked and  are  prcnnptly  swept  aside.  We 
therefore  eliminate  from  our  consideration, 
aa  of  no  authoritative  weight  upon  the  case 
before  na,  all  those  cases  dted  which  might 


be 'termed  "device  cases."  The  case  under 
consideration  is  admitted  to  be  a  case  of  a 
bona  fide  club,  dispensing  liquor  in  a  man- 
ner which.  If  unlawful,  was  without  attempt 
to  evade  the  law. 

[4]  A  transaction  such  as  Is  charged  to  the 
defendant  in  this  case  Is  In  many  jurisdic- 
tions held  to  be  a  sale  in  the  ordinary  legal 
meaning  of  that  term,  and  held  to  be  a  vio- 
lation of  statutes  that  prohibit  tbe  sale  of 
liquor.  On  the  other  hand,  such  a  transac- 
tion is  held  In  other  jurisdictions  under  like 
statutes  not  to  be  a  sale,  and  not  a  violation 
of  the  law,  upon  the  theory  that  the  liquor  is 
owned  in  common  by  all  the  members  of  the 
club,  for  the  use  and  refreshment  of  those 
who  desire  it,  that  when  a  member  is  served 
with  a  drink,  he  but  takes  from  the  common 
stock  a  portion  of  what  already  is  his  own, 
and  the  money  he  pays  for  it  is  but  a  con- 
tribution to  replenish  the  stodc  by  tbe 
amount  he  took  out,  that  the  transaction,  in- 
stead of  being  a  sale,  is  but  an  equitable 
mode  of  distributing  among  the  owners,  in 
proportion  to  their  use  of  it,  the  property 
which,  they  hold  in  common. 

In  searching  for  the  cases  that  hold  to 
these  opposing  contentions  under  statutes 
similar  to  our  owu,  in  order  to  apply  to  this 
new  question  under  our  statute  the  light  of 
the  reasoning  that  elsewhere  has  been  given 
it,  we  find  that  many  of  the  cases  dted.  In 
support  of  one  contention  or  tbe  other, 
though  adopting  in  some  instances  tbe  theory 
of  either  one  contention  or  the  other,  have 
really  been  dedded  under  statutes  with  such 
a  lack  of  resemblance  to  ours  that  the  cases 
are  without  wdght  in  aiding  or  controlling 
our  conclusions  In  the  case  in  hand. 

There  are  statutes  of  many  otber  jurisdic- 
tions which  do  not  flatly  inhibit  the  sale  of 
liquor  as  does  our  statute,  but  which  prohib- 
it certain  businesses  in  connection  with  the 
sale  of  liquor,  except  by  license,  etc.  Such 
statutes  are  construed  to  extend  only  to  the 
particular  thlngB  for  which  they  were  enact- 
ed, and  when  they  do  not  include  dubs,  the 
courts  very  naturally  hold  that  a  sale  by  a 
dub  is  not  an  offense  against  such  a  statute. 
Thus  when  the  prohibition  of  a  statute  ex^ 
tends  only  to  the  sale  of  liquor  without  li- 
censes by  those  engaged  in  "tbe  business  of 
selling  liquor,"  "retail  dealers,"  "dramshop 
keepers,"  "tippling  houses,"  "selling  by  re- 
tail," in  which  occupations  or  trades  a  bona 
fide  dub  is  not  by  expression  and  cannot  by 
Implication  be  included,  the  courts  construe 
the  statutes  to  mean  what  they  say  and  ex- 
clude sales  by  clubs  from  their  operation. 
Thus  in  Missouri  the  act  (Laws  1891,  p.  128 ; 
sections  7186-7229,  Rev.  Stat  1909)  is  knovni 
as  the  Dramshop  Act  a  dramshop  keeper  is 
defined,  and  the  law  prohibits  the  sale  of 
liquor  by  a  dramshop  keeper  without  a  li- 
cense. The  defendant  was  a  bona  fide  Incor- 
porated social  club,  at  which  liquors  were 
dispensed,  or  it  may  be  sold;    but  each  a 
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cinb  was  not  a  dramshop  within  the  given 
definition  of  the  act,  and  against  a  sale  of 
Uquor  by  snch  an  organization  there  was 
no  law,  therefore  the  sale  or  dispensing  of 
liquor  hy  a  club  was  held  not  to  be  a  sale 
within  the  meaning  of  the  Dramshop  Act 

While  there  Is  logic  and  consistency  In  8a<d> 
mllngs,  they  are  made  under  statutes  the 
prohibitory  features  of  which  do  not  extend 
to  the  sale  of  liquor  In  the  sense  In  which  our 
statute  employs  that  term,  and  therefore 
should  be  eliminated  from  our  consideration. 
Gases  under  such  statutes  hare  been  dted, 
however,  by  both  sides  to  this  controversy, 
for  the  reasoning  employed  by  the  courts  up- 
on what  constitutes  a  sale. 

Cases  under  such  states  holding  the  trans- 
action no  sale:  Piedmont  Club  v.  State,  87 
Va.  641,  12  S.  B.  963  (1891) ;  Tenn,  Club  v. 
Dwyer,  11  Lea  (Tenn.)  452,  47  Am.  Kep.  298 
(1883);  State  ex  rel.  Columbia  Club  v.  Mc- 
Master,  3S  S.  C.  1,  14  S.  B.  290,  28  Am.  tit. 
Rep.  826  (1892);  State  ex  rel.  Bell  v.  St. 
Ix>uls  aub,  125  Mo.  308,  28  S.  W.  604,  26  L. 
B.  A.  573  (1894) ;  State  v.  AusUn  Club,  89  Tex. 
20,  33  S.  W.  113,  30  L.  B.  A.  500;  Moriarlty 
V.  State,  122  Tenn.  440,  124  S.  W.  1016,  25 
L.  R.  A.  (N.  S.)  1252;  Koenlg  v.  State,  33  Tex. 
Cr.  E.  367,  26  S.  W.  835,  47  Am.  St  Rep.  35 
(1894);  Cujsner  v.  California  Club,  155  Gal. 
303,  100  Pac.  868,  20  U  B.  A.  (N.  S.)  1095 
(1909) ;  Merced  County  v.  Helm,  102  Cal.  159, 
36  Pac.  399  (1894) ;  State  v.  University  Club, 
35  Nev.  475,  130  Pac.  468,  44  L.  B.  A.  (N.  S.) 
I62& 

Cases  under  the  same  Und  of  statutes  hold- 
ing transaction  a  sale:  State  v.  Shumate, 
44  W.  Va.  490,  29  S.  B.  1001  (1898 ;  retailing) ; 
State  V.  Gelpl,  48  La.  Ann.  520,  19  South.  468 
(1896 ;  place  of  public  business) ;  State  v. 
Law  and  Order  aub,  203  111.  127,  67  N.  Et 
855,  62  L.  B.  A.  884  0913;  dramshop) ;  Soutb 
Shore  Country  Club  r.  People,  228  III.  75,  81 
N.  B.  805,  12  L.  B.  A.  (N.  S.)  619.  119  Am. 
St  Bep.  417,  10  Ann.  Cas.  383  (1907;  dram- 
shop); State  V.  Mndle,  22  S.  D.  41,  115  N. 
W.  107  (engaging  in  business  of  selling  liq- 
uor) ;  State  t.  Soule,  74  Mich.  250,  41  N.  W. 
906,  2  Lk  B.  A.  494  (business  of  selUng  liq- 
uor); Martin  v.  State,  59  Ala.  34  (retailing 
without  license) ;  State  v.  Nels,  108  N.  C.  787, 
13  S.  B.  225,  12  L.  B.  A.  412  (retailing); 
Mohrman  v.  State,  105  Ga.  709,  82  S.  B.  143, 
43  L.  E.  A.  398,  70  Am.  St  Bep.  74  (1898 ;  tip- 
pling bouse);  Spokane  v.  Baughman,  54 
Wash.  815,  103  Pac.  14  (1909 ;  barroom). 

It  is  urged  by  the  defendant  that  the  cases 
dted  by  the  state,  decided  In  jurisdictions 
under  prohibition  or  "local  option"  statutes, 
are  without  weight  in  support  of  Ita  conten- 
tion that  the  transaction  charged  to  the  de- 
fendant Is  a  sale. 

The  text  writers  and  some  judges  find  a 
distinction  between  statutes  regulating  the 
sale  of  liquor  in  license  territory  and  statutes 
prohibiting  the  sale  of  liquor  In  prohibition 
territory,  as  affecting  what  constitutes  a  sale 


of  liquor  by  a  club.  It  is  difficult  for  us  to 
find  the  distinction  to  exist  merely  upon  the 
ground  that  in  one  jurisdiction  the  sale  of 
liquor  is  partially  prohibited  and  in  another 
the  sale  is  totally  prohibited.  When  a  dis- 
tinction exists  between  statutes  the  distinc- 
tion usually  is  one  of  terms  and  intent,  and  If 
the  terms  and  intent  of  a  statute  prohibiting 
the  sale  of  Uquor,  excepting  in  a  designated 
manner,  are  as  positive  as  the  terms  of  an- 
other statute  prohibiting  the  sale  of  liquor  In 
any  manner,  a  case  within  the  prohibition  of 
either  has  a  bearing  upon  a  case  within  the 
prohibition  of  the  other.  Of  the  same  opin- 
ion was  the  court  in  Conococheague  Club  v. 
State,  lie  Md.  317,  81  AU.  602. 

We  know  of  no  statute  that  absolutely  pro- 
hibits  the  sale   of   liquor.    All   prohiUtton 
statutes,  that  have  come  to  our  knowledge, 
allow  the  sale  of  liquor  for  some  purpose, 
usually   for  medicinal   purposes,  and  some- 
times for  sacramental,  mechanical  and  sden- 
tlflc  purposes.    While  it  is  commonly  under- 
stood that  total  prohibition  prevails  by  law 
in  Kent  and  Sussex  counties,  such  is  not  the 
case.    Liquor  may  be  lawfully  sold  in  those 
counties  in  the  manner  prescribed  by  law, 
just  as  it  may  be  lawfully  sold  in  New  Castle 
county  in   the  manner  prescribed   by  law. 
The  sale  of  liquor  in  New  CasOe  county  is  as 
positively  prohibited  in  all   ways  excepting 
those  designated  as  the  sale  of  Uqnor  in  Kent 
county  is  prohibited  in  all  ways  excepting 
those    designated,    namely,    for    medicinal 
and  sacramental  purposes.    There  are  excep- 
tions as  to  sales  under  statutes  relating  to 
each  county  and  the  prolilbition  of  the  stat- 
ute relating  to  New  Castie  county  so  far  as  it 
extends  is  as  absolute  and  complete  as  the 
prohibition  in  the  statute  that  relates  to  Kent 
county  so  far  as  it  extends.    After  all  is  said 
and  done,  the  right  of  sale  by  a  club,  either  in 
license  or  prohibition  territory,  depends  up- 
on the  terms  and  intent  of  the  statutes,  and 
the  Intent  of  each  statute,  in  the  cases  Illus- 
trated, is  to  prohibit  the  sale  of  liquor  in  all 
ways  other  than  those  excepted.    We  are  of 
the  opinion  that  the  "local  option"  statutes, 
under  which  the  following  cases  were  decid- 
ed, are  of  sn£9cient  similarity  to  the  prohibi- 
tion of  our  own  statute,  and  the  similarity  of 
the  acts  there  done  with  the  act  here  charged, 
as  to  make  the  following  cases  authorities  In 
support  of  the  contention  that  the  transac- 
tion is  a  sale:    State  v.  Baston  Club,  73  Md. 
97,  20  Att.  783,  10  L.  B.  A.  64  (1890) ;  State 
V.  Chesapeake  C^nb,  63  Md.  446  (1885) ;   Stats 
V.  Kline,  50  Or.  426,  93  Pac.  237  (1907) ;  State 
V.  Neis,  108  N.  C.  787,  18  S.  B.  225,  12  L.  R. 
A.  412  (1891);    State  v.  Lockyear,  95  N.  O. 
633,  59  Am.  B^.  287. 

This  case  Is  to  be  distinguished  from  a  line 
of  cases  decided  under  statutes  or  ordinances 
which  by  their  terms  embrace  "clubs,"  and 
which  expressly  prohibit  the  sale  or  fnmisli- 
ing  of  liquor  by  clubs  without  licenses.  Un- 
der such  statutes,  the  transaction  of  dfirrfrno 
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Ing  or  aelUng  Uqnor  Is  not  open  to  constmc- 
tlon,  and  dedslona  nnder  such  statutes  bear 
remotely,  If  at  all,  upon  tbe  question  in  this 
case.  Woollen  &  Thornton  on  Intoxicating 
liQuora,  {  794. 

The  cases  decided  in  England  and  in  the 
E^igUsh  provinces  are  decided  under  statutes 
the  prohibitory  terms  of  which  are  not  dis- 
tinguishable in  any  material  respect  from  the 
terms  of  our  own  statute.  They  are  in  effect 
tliat  "do  person  shall  sell  or  expose  for  sale, 
etc,  except,"  etc.  Under  these  statutes  the 
courts  of  E)ngland  and  of  the  English  provinc- 
es wherever  the  occasion  has  arisen  have 
uniformly  held  that  the  dispensing  of  liqnor 
by  a  dab  to  its  members  for  a  consideration 
paid  or  promised  does  not  constitute  a  sale  of 
liquor  within  the  meaning  of  the  statute, 
bat  amoants  merely  to  an  equitable  mode  of 
dlstributlDg  among  the  members  of  the  club 
tbe  property  which  they  own  in  common. 
Graff  v.  Evans,  L.  B.  8  Q.  B.  Dlv.  373  (1882; 
onlncorporated  club) ;  Newell  v.  Hemingway, 
16  Cox,  Crim.  Cases  604  (1888 ;  incorporated 
club) :  Vlctotla  V.  tTnion  Club,  8  British  (3o- 
lambia,  863  (1894);  Davles  v.  Bamett.  1  K. 
B.  D.  606  (1902) ;  Rex  t.  Doyle.  East  L.  Rep. 
(Pr.  Edw.  Is.)  9T  (1910). 

The  theory  of  the  Eng^sb  courts  that  the 
transaction  of  dispensing  liquor  to  its  mem- 
bra by  a  bona  fide  club  is  not  a  sale,  but  is 
a  method  of  dispensing  to  tbe  members  of  the 
cinb  property  which  is  tbeir  own,  has  been 
followed  by  the  courts  in  certain  American 
Jurisdictions  with  statutes  sufficiently  similar 
to  our  own  to  make  them  authoritatiye.  The 
American  cases  that  hold  to  this  theory  are 
the  following:  People  v.  Adelphl  Club,  149 
N.  T.  6,  43  N.  B.  410, 81 L.  R.  A.  510, 52  Am.  St. 
Rep.  700  (1896);  Klein  v.  Livingston  Club, 
177  Pa.  224,  35  AU.  606,  84  L.  B.  A.  94,  55 
Am.  St  Rep.  717  (1896);  Selm  v.  State,  55 
Hd.  666,  38  Am.  Rep.  419  (1880);  Barden  v. 
Montana  Qub,  10  Mont  330,  25  Pac.  1042, 11 
L.  R.  A.  593,  24  Am.  St.  Rep.  27  a891);  State 
ex  reL  Columbia  Club  v.  McMaster,  35  S.  C.  1, 
14  8.  E.  290,  28  Am.  St  Rep.  826  (1892);  Rus- 
ael  ▼.  State,  19  Wyo.  272, 116  Pac.  451  (1911) ; 
State  T.  Duke,  104  Tex.  855.  137  S.  W.  654 
(1911);  Adams  v.  State  (Tex.  Cr.  App.)  145 
8.  W.  940  (1912);  Trezevant  v.  State  (Tex. 
Cr.  App.)  145  S.  W.  1191  (1912). 

When  the  federal  courts  have  been  called 
nix>n  to  construe  the  transaction  of  dispens- 
ing liquor  by  a  club  to  its  members  they  have 
nniformly  held  the  transaction  to  be  a  sale. 
It  is  contended,  however,  by  counsel  for  the 
defendant,  that  the  rule  in  the  federal  de- 
cisions Is  to  be  distinguished  from  the  rule  to 
be  applied  in  this  case,  upon  the  ground  that 
the  federal  cases  were  decided  under  the  rev- 
enue act  of  the  federal  government,  and  that, 
beliv  excise  cases,  all  questions  were  resolv- 
ed In  favor  of  the  tax.  An  examination  of 
tbe  cases,  however,  does  not  support  this  gon- 
tentkfO.  The  federal  statute  requires  that 
"r^ail  dealers  in  liquor"  shall  pay  a  special 


tax  of  125.  If  this  were  all  of  the  statute, 
cases  arising  under  it  would  come  under  the 
class  of  cases  decided  under  statutes  pertain- 
ing to  the  business  of  selling  liquor,  retail 
dealers,  dramshops,  etc.;  but  the  federal  stat- 
ute goes  further  and  proceeds  to  define  who 
are  "retail  dealers  in  liquor,"  viz.: 

"Ever^  person  who  sella  or  offers  for  sale"  dis- 
tilled spirits  or  wine,  or  malt  liquors,  "shall  be 
regarded  a  retail  dealer  in  liquors." 

This  definition  takes  the  federal  cases  oat 
of  the  class  in  which  at  first  view  they  would 
seem  to  belong  and  leaves  open  the  question 
whether  tbe  transaction  described  is  such  a 
sale  as  the  statute  prohibits,  the  court  say- 
ing in  one  case: 

"Tbe  test  under  the  statute  is:  Was  tbe  act 
a  sale?" 

We  are  therefore  of  opinion  that  althoagfa 
the  federal  cases  are  cases  arising  under  a 
revenue  statute,  their  adjudication  has  de- 
pended upon  the  construction  placed  upon  tbe 
transaction  as  a  sale.  We  consider  the  fol- 
lowing leading  federal  cases  are  authorita- 
tive citations  in  support  of  the  contention  of 
the  state:  United  States  v.  Wittig,  2  Lowell, 
486,  Fed.  Cas.  No.  16,748;  United  States  v. 
outer  (C.  C.)  64  Fed.  656;  United  States  r. 
Alexis  Club  (D.  0.)  98  Fed.  725. 

The  American  state  cases,  that  hold  tbe 
transaction  to  be  a  sale,  and  repudUte  the 
theory  that  the  transaction  is  an  equitable 
mode  of  distributing  property  among  its  own- 
ers, decided  under  statutes  with  prohibitory 
features  similar  to  our  own,  some  of  which 
might  properly  be  classified  as  device  cases, 
but  were  cited  for  the  reasoning  of  the  courts 
upon  the  question  of  a  sale,  are  the  follow- 
ing: Marmont  t.  State,  48  Ind.  21;  State  v. 
Lockyear,  95  N.  C.  633,  69  Am.  Rep.  287;  Peo- 
ple V.  Soule,  74  Mich.  250,  41  N.  W.  908,  2  L. 
R.  A.  494  (1889);  Newark  v.  Essex  Club,  58 
N.  J.  Law,  99,  20  Atl.  769  (1890);  Nogales 
Cnab  T.  State,  69  Miss.  218,  10  South.  674; 
Kmavek  t.  State,  38  Tex.  Cr.  App.  44,  41  S. 
W.  612;  Mobrman  v.  State,  105  Ga.  709,  32 
S.  B.  143,  43  L.  R.  A.  398,  70  Am.  St  Rep. 
74;  State  t.  Kline,  60  Or.  428,  93  Pac.  237: 
State  V.  Minn.  CSub.  106  Minn.  515,  119  N.  W. 
494,  20  L.  R.  A.  (N.  S.)  1101  a909);  Lloyd  v. 
Canon  City,  46  Colo.  195, 103  Pac.  288  (190^; 
Spokane  v.  Baughman,  54  Wash.  315,  103 
Pac.  14;  Ada  County  v.  Boise  Commercial 
Club,  20  Idaho,  421,  118  Pac.  1086,  38  L.  R. 
A.  (N.  S.)  101  aOll);  Rothschild  v.  State,  12 
Oa.  App.  728,  78  S.  E.  201  (1913);  Manning  v. 
Canon  City,  45  Colo.  671,  101  Pac  978.  23  L. 
R.  A  (N.  S.)  192;  Conococheague  Club  ▼. 
State,  U6  Md.  317,  81  AtL  602. 

With  tbe  aid  of  tbe  cases  dted,  we  will 
now  address  our  consideration  to  the  trans- 
action involved  in  this  case,  viewed  in  con- 
nection with  the  statute  under  which  the 
transaction  Is  claimed  by  the  defendant  to  be 
lawful  and  by  the  state  to  be  nnlawfuL  The 
statute  is  as  follows: 

"That  no  person,  by  himself,  his  agent  or 
servant,  directly  or  indirectly,  shall  sell  any  in- 
toxicating liquors  except  as  herein  provided." 
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Following  this  expression  of  {^neral  pro- 
hibition, the  statute  designates  the  type  of  li- 
censes that  may  be  Issued  to  persons  who 
thereunder  may  lawfully  sell  liquor,  and  to 
that  end  provides  for  licensing  druggists,  Inn- 
keepers, eta  It  has  been  earnestly  contended 
by  counsel  for  the  defendant,  that  notwith- 
standing the  general  prohibitory  language  of 
its  opening  sentence,  the  statute  after  all  Is 
but  a  statute  regulating  the  busluess  of  sell- 
ing liquors,  and  that  a  sale  by  a  club  Is  not 
embraced  within  the  businesses  described  and 
intended  to  be  regulated,  and  that,  eren  if 
the  transaction  could  otherwise  t)e  considered 
a  sale,  it  is  not  a  sale  within  the  meaning  of 
the  statute. 

la  support  of  this  contention,  counsel  for 
the  defendant  have  placed  especial  reliance 
upon  the  opinion  of  the  Court  of  Errors  and 
Appeals  of  this  state,  delivered  in  the  case  of 
Hall  T.  State,  4  Har.  132,  decided  in  1844,  in 
which  Chief  Justice  Booth,  in  construing  the 
statute  then  under  consideration,  referred  to 
the  sale  of  liquor  by  an  Innkeeper  as  a  part 
of  the  "business"  of  an  Innkeeper,  and  that 
the  license  to  the  Innkeeper  authorized  him 
"to  sell  liquor,  generally,  as  a  business." 
But  the  statute  under  construction  was  not 
a  statute  regulating  the  sale  of  liquor  or  reg- 
ulating the  business  of  selling  liquor.  It  was 
a  statute  entitled  "An  act  more  ettectually 
to  prevent  the  profanation  of  the  Lord's 
Day,  commonly  called  Sunday,"  enacted  orig- 
inally in  1740  and  re-enacted  in  1795  (Laws 
1795,  c.  7S),  the  first  section  of  which  prohib- 
ited any  servile  work,  labor  or  business  on 
Sunday,  excepting  works  of  necessity,  charity 
and  mercy.  The  question  was  whether  the 
keeper  of  an  inn,  tavern  or  public  house  pf 
entertainment,  by  the  act  of  furnishing  liq- 
uor from  his  bar  on  Sunday,  was  guilty  of  a 
profanation  of  the  Lord's  Day.  There  was 
no  question  of  a  violation  of  a  law  against 
the  sale  of  liquor  on  Sunday.  It  was  admit- 
ted he  had  a  right  to  sell  Uquor  on  Sunday, 
under  law  as  it  then  existed,  If  his  business 
of  a  tavern  keeper  for  public  entertainment 
was  such  a  business  as  by  the  terms  of  the 
statute  was  not  prohibited  on  Sunday.  The 
point  decided  was  that  the  business  of  a 
tavern  keeper  was  not  such  as  was  prohibited 
on  Sunday  within  the  meaning  of  the  statute, 
and  therefore  the  sale  of  -liquor  on  Sunday  by 
one  licensed  to  engage  in  the  business  of 
keeping  an  inn  was  not  a  violation  of  the 
act  against  the  profanation  of  the  Lord's 
Day. 

We  do  not  tliink  the  case  of  Hail  t.  State, 
supra,  is  authority  for  the  contention  that 
our  present  statute  prohibiting  the  sale  of 
liquor  is  In  effect  a  statute  regulating  the 
business  of  selling  Uquor. 

If  the  statute  under  wldch  the  controversy 
in  this  case  has  arisen,  were  a  "liquor  busi- 
ness" statute,  a  "dramshop  statute,"  or  the 
like,  the  contention  that  clubs  and  sales  by 
clubs  are  not  embraced  within  its  true  in- 
tent and  meaning  would  appeal  to  us  with 


force;  but  as  we  read  the  statute,  we  gather 
from  its  opening  sentence  a  declaration  of  a 
state  policy  respecting  not  the  business  of 
selling  liquor,  but  the  act  of  selling  liquor. 
Although  producing  revenue  for  the  state, 
we  do  not  consider  the  statute  distinctively 
a  revenue  act,  but  rather  a  law  enacted  under 
the  police  powers  of  the  state,  having  in  view 
primarily  the  prohibition  of  the  sale  of  liq- 
uors except  In  specified  ways,  and  secondly, 
the  regulation  of  the  sale  of  liquors  in  those 
designated  ways.  Olving  to  the  statute  this 
Interpretation,  the  remaining  question  ia 
whether  the  transaction  with  which  tl^e  de- 
fendant is  charged  is  a  sale. 

A  sale  may  be  defined  to  l>e  a  transfer  of 
ownership  in  property  from  one  person  to  an- 
other, upon  a  valuable  consideration.  Mar- 
tin V.  State,  69  Ala.  34,  36.  The  transaction 
charged  to  and  admitted  by  the  defendant 
was  a  purchase  of  Uquor  by  an  Incorporated 
club  with  moneys  from  its  treasury,  and  tlie 
transfer  of  a  portion  thereof  to  one  of  its 
memhers  in  exchange  for  money  paid  by  him. 

When  Uquor  is  purchased  by  such  a  club 
with  the  funds  of  the  club,  the  Uquor  becomes 
the  property  of  the  dub  and  so  remains  until 
it  disposes  of  It  In  such  property  the  club 
holds  the  legal  title,  and  as  property  it  is  a 
part  of  the  club's  assets.  It  destroyed,  the 
loss  is  the  loss  of  the  club,  and  if  insured, 
the  Indemnity  Is  payable  to  the  club.  In 
case  of  the  club's  insolvency,  Its  stock  of  Uq- 
uor may  be  claimed  by  its  receiver  or  may  be 
levied  upon  and  sold  under  execution  pro- 
cess, in  either  event  for  the  benefit  of  the 
club's  creditors.  So  long  as  the  club  retains 
the  Uquor,  it  is  difficult  to  see  how  a  member 
has  a  legal  Interest  in  it  or  a  legal  right  to  it. 
except  it  be  a  right  to  buy  It.  While  so  re- 
tained, a  member  who  resigns  or  is  expelled 
from  the  club  has  no  right  to  claim  a  portion 
of  the  liquor,  nor  upon  his  death  or  insolven- 
cy may  his  personal  representative  or  trus- 
tee In  bankruptcy  reach  into  and  take  as 
the  member's  property  any  part  of  the  Uquor 
so  purchased  and  held. 

In  the  theory  of  a  property  right  of  a  mem- 
ber in  the  Uquor  of  a  club,  as  held  by  the 
English  and  some  American  cases,  that  right 
seems  first  to  arise,  or  at  least  is  first  recog- 
nized, when  the  member  calls  for,  receives 
and  pays  for  or  promises  to  pay  for  the  Uq- 
uor. When  this  is  done  there  Is  a  transaction 
between  the  club  and  the  member,  resulting 
certainly  in  the  physical  transfer  of  the  liq- 
uor from  the  former  to  the  latter.  This 
transaction  suggests  the  transmutation  o£ 
title  as  well  as  the  actual  transfer  of  the 
property  from  the  club  to  the  member.  The 
club  surrenders  a  quantity  of  Uquor  and  re- 
ceives from  the  member  a  sum  of  money.  In 
the  exchange  of  the  club's  liquor  for  the 
member's  money,  the  member  gets  something, 
which  before  was  not  altogether  his,  other- 
wise he  would  not  give  money  for  it,  and  tho 
dub  gets  something  that  before  did  not  be- 
long ito  it  at  alL    Instead  of  Uquor  as  an  as- 
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set  the  dub  then  has  money  as  an  asset,  and 
no  one  has  yet  claimed  that  In  the  club's 
money  asset  a  member  owns  or  has  any  right 
to  a  separable  part. 

When  liquor  is  thus  transferred  for  money 
and  money  is  at  the  same  time  paid  for  the 
Uquor,  the  club  becomes  divested  of  the  title 
and  the  member  becomes  vested  with  the  title 
in  the  liquor  by  vlrtne  of  a  transaction 
which  in  its  completeness  and  simplicity  pos- 
sesses every  element  of  a  sale. 

Willie  many  clubs  and  organizations  in  this 
state  have  for  many  years  dispensed  liquor  to 
their  members  in  the  manner  disclosed  by 
this  case,  in  the  belief  that  they  were  acting 
within  the  law,  and  while  such  uniform  con- 
duct covering  a  considerable  period  of  time 
may  reflect  the  popular  understanding  of  the 
law  In  this  regard,  nevertheless,  we  do  not 
feel,  for  that  reason  or  in  deference  to  that 
understanding,  that  the  court  has  a  right  to 
give  to  the  law  a  meaning  different  from  that 
which  Its  language  conveys. 

The  court  are  therefore  of  opinion,  upon 
the  agreed  statement  of  facts,  that  under  the 
laws  of  the  state  of  Delaware  an  offense 
punishable  by  such  laws  is  stated  or  shown  to 
have  been  committed  by  the  defendant  Be- 
ing of  such  opinion  the  Jnry  is  charged  and 
directed  to  return  a  verdict  of  guilty  against 
the  defendant. 

Verdict,  guilty. 

In  conformity  with  the  terms  and  stipula- 
tions of  the  case  stated,  the  court  orders  that 
Judgment  be  entered  against  the  defendant 
upon  the  verdict  of  the  Jury. 


(UDaL  Ck.  m) 

OATTS  et  aL  ▼.  TOWN  OF  SMYBNA  et  aL 

(Court  of  Chancery  of  Delaware.     April  18, 
1914.) 

1.  MvmciPAi,  CoBFOBATions  ((  979*)— Taxa> 
noR— WBonorm,  Coixbotion— Rsuedueb. 

The  owner  of  personalty  seized  for  the  col- 
lection of  an  illegal  municipal  tax  is  not  entitled 
to  enjoin  the  sale  of  the  property,  having  an 
adeqaate  remedy  at  law,  either  by  paying  under 
protest  the  amount  demanded  and  suing  to  re- 
cover it  back,  or  by  an  action  of  trespass  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2120-2123;  Dec. 
Dig.  S  979.*J 

2.  MuMiciPAL  CoBFoRATioirs  ((  979*)— Taxa- 
tion—Wbonoful  CoLLKcnoN— Rkmedikb. 

Where  an  illegal  municipal  tax  is  assessed 
apon  real  property,  the  owner  is  not  entitled 
to  enjoin  the  collection  of  the  tax,  or  to  equi- 
table relief  to  remove  it  as  a  cloud  upon  his  ti- 
tle, nnleas  the  tax  appears  regular  and  valid  on 
its  face. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  2120-2123:  Dec. 
Dig.  f  979.»] 

8.  BfTTinciPAi,  CoBPOBATions  ({  536*)— Taxa- 
tion— RxsntAIRIRO  E^FOBCKMERT. 

Where  an  assessment  for  paving  levied  up- 
oo  the  land  of  the  abutting  owner  was  irreg- 
alar,  because  the  pavement  was  not  laid  as  au- 
thorized by  statute,  but  that  fact  did  not  appear 
from   the   record,   the   abutting  owner  is   enti- 


tled to  equitable  relief  to  remove  the  lien  as  a 
cloud  from  his  title,  and  to  enjoin  the  sale  of 
his  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  <  1253;  Dec.  Dig.  { 
536.*] 

4.  MUNIOIPAI.   COBPOBATIONB    (|    266*)— PXTB- 
LJC   lifPBOVBMEWTS— CONSTBUCTION. 

The  general  charter  of  the  town  of  Smyrna 
(20  Del.  Laws.  c.  537)  provides  a  general  sys-' 
tem  for  improvement  of  streets.  25  Del.  Laws, 
c.  186,  autnorized  the  town  to  issue  bonds  for 
the  purpose  of  paving  certain  streets  and  to  as- 
sess part  of  the  improvement  against  the  abut- 
ting owners.  This  act  did  not  authorize  the 
construction  of  sidewalks  and  limited  the  im- 
provements to  such  as  could  be  constructed  with 
the  funds  borrowed.  Meld,  that  it  did  not  re- 
peal the  charter  provisions,  nor  was  it  an 
amendment  to  the  charter;  and  hence  ordinary 
street  improvements,  including  the  laying  of 
sidewalks,  are  governed  by  the  charter,  and  not 
by  25  Del.  Laws,  c.  186. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  712;  Dec.  Dig.  | 
266.*] 

5.  MUNICIPAI.    COKPOBATIONS    (§    266*)— Im- 
FBovEMXNTS— Statutes  Govebnino. 

After  the  money  authorized  to  be  borrowed 
by  the  town  of  Smyrna  under  25  Del.  Laws, 
c.  186,  to  improve  certain  streets,  has  been  ex- 
pended, the  town  council  is  without  power,  un- 
der the  provision  of  the  act  limiting  the  im- 
provements to  those  possible  with  the  money 
borrowed,  to  act  further  thereunder ;  and  hence, 
even  if  the  act  be  construed  an  amendment  to 
the  charter,  it  does  not  apply  to  improvements 
made  after  the  expenditure  of  the  borrowed 
funds. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  712;  Dec.  Dig.  { 
266.*] 

«.  Municipal  Cobi'obations  (§  281*)— Pub- 
lic IifPBovEUENTS— Notices. 

Statutes  requiring  notice  to  abutting  own- 
ers to  make  certain  improvements,  being  for  the 
protection  of  such  owners,  are  generally  regard- 
ed as  mandatory,  and,  if  omitted,  assessments 
for  improvements,  when  made  by  the  munic- 
ipality, cannot  be  collected. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  746-749 ;  Dec.  Dig. 
I  281.*] 

7.  Equity  rt  373*)— Pbacxicb— Heabimq, 

Un  motion  for  a  decree  notwithstanding  an- 
swer, allegations  in  the  answer  are  to  be  taken 
as  true. 

[Ed.  Note.— For  other  cases,  see  E<qulty,  Cent 
Dig.  ii  711-713;  Dec.  Dig.  I  373.*] 

8.  Municipal  Cobpobations  (J  281*)— Pub- 
uc  Imfbovements— Notice. 

Where  the  charter  of  a  municipality  pro- 
vided' that  abutting  owners  should  be  notified  to 
make  certain  improvements,  and,  if  they  failed, 
they  might  be  made  at  their  expense  without 
notice,  the  notice  need  not  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  745-740 ;  Dec.  Dig. 
8  281.*] 

9.  Municipal  Cobpobations  (§  281*)— Pub- 
lic Impbovements— Notice— Sufficiency. 

While  a  notice  should  disclose  on  its  face 
that  it  emanates  from  some  person,  or  body,  or 
tribunal,  and  that  it  has  power  to  act  in  the 
manner  mdicated  by  the  order,  a  notice  directing 
the  owners  of  abutting  property  to  cause  certain 
paving  and  guttering  to  be  done  is  sufficient  un- 
der the  city  charter,,  providing  for  30  days  no- 
tice, though  reciting  that  it  was  given  by  the 
board  of  commissioners,  instead  of  the  town 
council,  and  though  signed  by  O.  as  secretary. 
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when  It  sbould  bave  been  signed  by  tbe  clerk  of 
the  council,  becaoae  apprising  the  owners  that 
it  emanated  from  an  omcial  iMdy  which  claimed 
authority  to  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Vig-  H  745-749 ;  Dec  Dig. 

10.  MURICIPAL  COBPOBATIOHB  ({  321*)— PUB- 
UC  IlCPBOVBMENTS— RlOBT  TO  MaKK. 

The  council  of  a  municipality  is  tbe  judge 
of  the  necessity  of  public  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ft  837-840;  Dec.  Dig. 
S  321.»1 

11.  MnmOIFAI.  COBFOBATIORS   (I  281*)- PtlB- 

uc  Impbovements—Absbssuents— Notices. 
Where  notice  to  landovmers  to  cause  cer^ 
tain  paving  to  be  done  was  given  as  required 
by  statute,  and  the  owner  of  property  died  be- 
fore the  municipality  completed  the  work,  the 
heirs  of  the  owner  cannot  defeat  the  assessment 
on  the  ground  that  they  were  given  no  addi- 
tional notice,  for  they  inherit  their  rights  to  the 
property  subject  to  such  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  745-749;  Dec.  Dig. 
i  281.*] 

12.  BqUETT  (I  373*)— PutADINO— HBABINa. 

On  motion  for  decree  notwithstanding  an 
answer  in  a  suit  to  enjoin  the  sale  of  property 
seized  for  the  payment  of  a  special  assessment, 
which  was  claimed  to  be  void  on  the  ground  that 
the  pavement  for  which  it  was  levied  was  not 
located  in  accordance  with  statute,  that  matter 
cannot  t>e  determined,  where  the  record  does 
not  clearly  show  that  the  pavement  was  located 
in  the  wrong  iJace. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  U  711-713;    Dec.  Dig.  t  373.»] 

13.  MUNIOIPAL  COBPOBATIONS  ({§  488,  489*)— 

Taxation  —  Defective  Notice  —  Estoppel. 
A  landowner,  who  stands  by  and  allows  a 
municipality  to  lay  pavement  which  he  was  re- 
quired to  provide,  cannot,  after  tbe  pavement 
has  been  constructed,  defeat  the  assessment  on 
the  ground  that  the  notice  given  him  by  the 
municipality  was  defective,  having  concealed  the 
defect  and  allowed  the  municipahty  to  proceed ; 
but  where  the  improvement  was  not  laid  as  re- 
quired by  statute,  and  the  defect  was  not  ap- 
parent on  inspection,  the  owner  was  not  estop- 
ped to  attack  the  assessment  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1147-1162;  Dec. 
Dig.  a  488,  489.*] 

BUI  by  Samuel  Catts  and  others  against 
the  Town  of  Smyrna,  a  municipal  corpora- 
tion, and  others.  On  motion  for  decree  not- 
withstanding the  answer.   Motion  denied. 

BlUto  restrain  sale  of  personal  property. 
The  complainants  were  the  owners  of  nnim- 
proved  real  estate  situate  on  the  westerly 
side  of  Main  street,  In  the  town  of  Smyrna, 
extending  from  a  street  In  said  town  known 
aa  Hamilton's  Lane  to  Lake  Como,  a  lake  or 
pond  which  constitutes  the  southern  bound- 
ary of  the  town.  Main  street  Is  a  continua- 
tion through  the  town  of  Smyrna  of  a  road 
known  as  the  "State  Road,"  running  the  en- 
tire length  of  the  state  of  Delaware,  which, 
according  to  tbe  allegations  of  the  bill,  under 
section  2,  chapter  60,  of  the  Revised  Code  of 
1893,  is  required  to  be  40  feet  wide,  and  ac- 
cording to  a  plat  recorded  in  the  office  of  the 
recorder  of  deeds,  in  and  for  Kent  county, 


made  and  recorded  under  the  provisions  of 
chapter  280,  volume  11,  Laws  of  Delaware, 
Main  street  was  laid  out  at  a  width  of  40 
feet. 

Under  an  act  of  tbe  Legislature,  passed  In 
1911  (chapter  186,  volume  25,  Laws  of  Del- 
aware), the  town  of  Smyrna  was  authorized 
to  borrow  money  and  issue  bonds  to  secure 
the  same,  for  the  purpose  of  improving 
streets  of  tbe  town  to  be  selected  by  the 
town  council,  to  assess  against  the  owners  of 
tbe  property  abutting  on  the  streets  improved 
a  portion  of  the  expense  of  such  improve- 
ment, and  the  amount  so  assessed  became  a 
lien  against  the  property. 

The  charter  of  the  town,  being  chapter  S37, 
volume  20,  Laws  of  Delaware,  also  authoriz- 
ed the  town  council  to  direct  the  construction 
of  curbs  and  gutters  and  the  laying  of  pave- 
ments four  feet  wide,  and  provided  a  method 
of  doing  the  work  at  the  expense  of  the 
property  owners  upon  failure  of  the  property 
owners  to  do  the  woi^  after  thirty  days  no- 
tice to  them,  and  for  tbe  collection  of  tbe 
cost  thereof  (1)  by  the  sale  of  personal  prop- 
erty, and  (2)  by  sale  of  the  real  estate. 

It  was  alleged  In  the  bill  that  In  1912  tbe 
town  council  of  Smyrna,  without  notice  to 
the   complainants,   entered   upon   the   land 
above   mentioned,    the   estimated    value    of 
which  is  $600,  laid  a  pavement  4  feet  8  inches 
wide  on  tbe  easterly  side  thereof  and  con- 
structed "a  curb  and  gutter  witliin  the  limits 
of  tbe  said  roadway  in  front  of  the  said 
lands,"  prior  to  which  time  there  had  never 
been  a  curb,  gutter  or  pavement  in  front  of 
said  land;   that  by  the  construction  of  the 
curb  and  gutter  the  roadway  has  been  nar- 
rowed to  38  feet;  that  on  May  8,  1918,  a  bill 
for  $471.12,  to  cover  tbe  cost  of  the  labor  and 
material  used  In  doing  the  work,  was  present- 
ed to  Samuel  Catts  and  Anna  Cunlngham, 
two  of  tbe  complalnanta    In  June,  1913,  Eu- 
gene Crow,  the  alderman  of  the  town  of 
Smyrna,  levied  on  certain  goods  and  chattels 
of  Samuel  Catts  and  Anna  Cunlngham  to 
pay  the  cost  of  said  work,  and  advertised  the 
same  for  sale.    Tbe  bill  also  alleged  that  the 
pavement  could  be  laid  only  under  the  provi- 
sions of  the  charter  of  the  town  (chapter  537, 
volume  20,  Laws  of  Delaware),  and  the  curb 
and  gutter  constructed  only  under  authority 
of  chapter  186,  volume  25,  Laws  of  Delaware, 
under  the  provisions  of  which  the  cost  of  the 
curb  and  gutter  became  a  lien  on  the  real  es- 
tate and  the  personal  property  could  not  be 
levied  on  and  sold  to  pay  said  cost    It  Is 
further  alleged  that  the  provisions  of  neither 
of  these  statutes  have  been  complied  with  as 
to  notice  to  the  complainants  to  do  the  worK 
and  respecting  subsequent  proceedings;  th&t 
the  work  did  not  result  in  an  Improvement  to 
tbe  land,  was  unnecessary  for  the  traveling 
public  and   was  done   for   the  purpose   of 
beautifying  the  southern  portion  of  the  towTi. 

In  addition  to  prayers  for  subpoena,  an- 
swer and  other  relief,  the  bill  prays  that  tbe 
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cbarges  tw  set  aside  and  declared  null  and 
Toid,  for  an  Injunction  restraining  tbe  sale 
of  tbe  goods  and  chattels  levied  on,  and  for 
the  production  of  the  minutes,  ordinances  and 
records  and  proceedings  of  tiie  town  council 
concerning  the  matters  ccnnplained  of. 

THe  answer  averred  tliat  on  June  28,  ISll, 
the  town  council  passed  an  ordinance  direct- 
ing this  work  to  be  done,  and  on  June  26, 
1911,  notice  thereof  was  served  on  Samuel 
Catts.  Charles  Katz  and  Sarah  JD.  Cuning- 
ham;  that  Samuel  Catts  was  a  resident  of 
Smyrna  and  had  charge  of,  managed  and 
controlled  the  land,  and  was  several  times 
requested  to  do  the  work  by  a  member  of  the 
town  council;  and  that  Sarah  B>.  Cuningham, 
who  died  after  the  service  of  the  notice  and 
prior  to  the  filing  of  the  bill  of  complaint  in 
this  cause,  was  the  mother  of  Anna  and  Alan 
Cunina^am,  two  of  the  defendants,  through 
whom  they  claim  an  interest  in  the  land. 
The  notice  spedfled  the  kind  of  material  to 
be  used  and  stated  that  unless  the  work  was 
done  by  the  owners  of  the  land  within  one 
month  the  "commissioners  of  the  town  of 
Smyrna"  would  proceed  to  do  it,  and  the  own- 
ers of  the  land  would  be  looked  to  for  pay- 
ment of  the  cost  thereof.  It  was  admitted 
that  Main  street  is  a  part  of  the  "State 
Road,"  but  the  defendants  were  unable  to  say 
whether  it  is  one  of  the  roads  described  in 
section  2,  diapter  60,  of  the  Revised  Code,  to 
be  40  feet  wide.  It  was  also  admitted  that 
the  pavement  was  4  feet  3  inches  wide,  but 
the  answer  averred  that  tbe  complainants 
were  charged  only  for  a  pavement  4  feet 
wide.  It  was  also  averred  by  the  answer 
that  prior  to  tbe  laying  of  the  pavement  and 
construction  of  tbe  curb  and  gutter,  a  ditch 
existed  in  front  of  the  complainants'  premises, 
which  made  the  space  available  for  use  by 
the  public  much  less  than  38  feet  It  was 
denied  that  the  curb  and  gutter  could  be  con- 
structed only  under  the  provisions  of  chapter 
186,  volume  25,  Laws  of  Delaware,  and  it 
was  averred  that  it  could  be  and  was  done 
under  the  provisions  of  the  charter  of  the 
town,  which  were  complied  with  in  all  re- 
spects, and,  therefore,  it  was  not  necessary 
to  comply  with  the  requirements  of  chapter 
186,  volume  26,  Laws  of  Delaware.  The  de- 
fendants, in  ijieir  answer,  claim  that  tbe 
work  done  has  greatly  improved  and  enhanc- 
ed the  value  of  the  complainants'  property. 

Tbe  cause  was  heard  on  bill  and  answer,  on 
a  motion  made  under  rule  29a  for  a  decree 
notwithstanding  the  answer. 

Charles  H.  Le  Fevre  and  William  M.  Hope, 
both  of  Dover,  for  complainants.  James  H. 
Hughes,  of  Dover,  for  defendanta 

THE  CHANCELLOa  [1-8]  The  objects  of 
the  bill  bdng  to  enjoin  a  sale  of  personal 
property  advertised  for  sale  by  a  municipal- 
ity in  collecting  an  assessment  for  the  cost 
of  laying  pavement,  curb  and  gutters  in 
front  of  land  of  the  complatnants,  and  In 


addition  to  effect  a  oncellation  of  the  as- 
sessment, it  becomes  necessary  to  inquire 
first  as  to  the  Jurisdiction  of  the  court  to 
hear  and  determine  the  matter.  This  ques- 
tion was  raised  by  the  defendants  at  the 
argument,  and  it  was  claimed  that  as  the 
complainants  sought  to  enjoin  the  sale  of 
personal  property  the  court  had  no  Jurisdic- 
tion. The  law  on  this  subject  is  settled  in 
this  state  by  the  Court  of  Elrrors  and  Ap- 
peals in  Murphy  ▼.  Wilmington,  6  Houst. 
108  a880),  22  Am.  St  Rep.  345.  Some  of 
tbe  principles  there  stated  were  evidently 
overlooked  by  the  same  court  in  the  case  of 
Fulton  y.  Dover,  8  Honst  78  (1888),  6  Atl. 
633,  12  AtL  394,  81  Atl.  974,  but  Murphy  v. 
Wilmington  was  not  there  dted  or  consid- 
ered, BO  far  as  the  report  of  the  case  shows, 
either  in  the  Court  of  Chancery  or  in  the 
appellate  court,  and  there  is  nothing  in  the 
later  case  overruling  the  earlier  one.  The 
cases  of  Curry  v.  Jones,  4  Del.  Ch.  559,  and 
Sharpe  v.  Tatnall,  D  Del.  Ch.  302,  if  they  be 
in  conflict  with  Murphy  v.  Wilmington,  are 
not  authoritative. 

The  law  as  stated  In  Murphy  v.  Wilming- 
ton is  binding  on  this  court  and  furthermore 
is  based  on  sound  reason  and  the  decisions 
of  other  courts  elsewhere^  In'  that  case  tbe 
bill  was  filed  to  enjoin  the  collection  of  an 
assessment  made  on  real  estate  of  the  com- 
plainant for  a  part  of  the  cost  of  building  a 
sewer,  it  being  alleged  that  the  assessment 
was  lllegaL  In  sustaining  the  decree  of  the 
Chancellor  dismissing  the  bill,  tbe  court  held 
that  a  Court  of  Chancery  should  not  inter- 
fere to  prevent  the  collection  of  such  as- 
sessments except  under  special  circumstances, 
such  as  left  the  complainant  without  any 
remedy  at  law,  or  where  it  was  clear  that 
the  tax  had  been  imposed  without  authority 
and  was  absolutely  void.  Even  In  such  cases 
it  must  come  within  some  one  of  the  rec- 
ognized beads  of  equity  Jurisprudence,  and 
there  most  be  tbe  clearest  grounds  therefor. 
On  the  general  subject  of  tax  sales,  the 
court  used  the  following  language: 

"Tb6  owner  of  personal  or  real  property^  seis- 
ed or  sold  under  ezecutioa  for  the  collection  of 
an  illegal  municipal  tax,  has  an  adequate  rem- 
edy at  law,  either  by  paying  under  protest  the 
amount  demanded,  and  bringing  an  action 
against  the  city  to  recover  It  back,  or  by  an 
'action  of  trespass  for  the  recovery  of  damages. 
In  the  case  of  a  sale  of  real  property  under  a 
void  assessment,  as  in  tbe  case  of  a  sale  by  the 
sheriff  on  a  void  judgment,  the  purchaser  buys 
at  his  peril,  and  the  owner  may  fold  his  arms 
in  defiance,  or.  If  dispogsessed,  maintain  iii» 
rights  by  an  action  of  ejectment  Under  sncb 
circumstances  the  owner  can  sustain  no  ir- 
reparable injury,  and  would  suffer  a  loss  only 
by  his  own  passive  submission  to  a  wrong.  A 
party  claiming  title  under  a  corporation  tax 
sale  must  show  that  every  prerequisite  to  the 
power  of  sale  has  been  complied  with,  and  com- 
pliance with  law  must  appear  on  the  face  of  the 
proceedings." 

The  remedy  by  certiorari  is  also  referred 
to  as  generally  furnishing  adequate  relief  in 
such  cases.    From  this  decislan  it  is  clear 
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that  it  the  sole  rdleC  aoosbt  by  flie  cobh 
plainants  in  the  cue  bow  bt€on  this  eoart 
had  been  to  enjoin  tbe  sale  ot  penonal  prop- 
erty, there  wonld  be  at  least  a  aexioas  qnea 
tion  as  to  the  Joiisdictian  of  this  court  to 
grant  relief.  But  there  is  in  this  ease  a  Uen 
open  land  of  flie  eo^>Iainants  arising  Cmm 
the  work  done  by  die  town  of  Smjnia  on 
land  at  tbe  conidaiBants.  Whtcberer  of  tbe 
two  acts  ot  the  General  Assembly,  herein- 
after referred  to,  applies  to  the  nnmidpal 
Unprorements  in  qnestioa,  there  is  a  lien 
on  the  land  abutting  tbe  place  improyed. 
Both  statutes  make  flie  cost  of  sidewalks, 
curbs  and  gutters  liens  on  Uie  abutting  land. 
Therefore,  if  the  anseasment  be  luTalld  the 
apparent  lien  oonstitntes  a  dond  on  tbe  title 
of  tbe  complainants  to  their  land.  But  not 
erery  such  cloud  an  title  to  land  is  remedi- 
able in  equity.  - 

In  tbe  case  of  Huipby  t.  ^nimington,  su- 
pra, the  powers  of  tlie  Oumedlor  are  cleariy 
defined  in  tliese  words: 

"A  IJea  or  iocombrance,  to  throw  a  shadow 
upon  title  to  real  ivoperty  so  as  to  give  tlie 
owner  a  right  to  relief  in  eqoity,  must  be  one 
that  is  regular  and  ralid  on  its  face,  but  is  in 
bet  irregular  and  Toid  from  circnmstances 
which  have  to  be  prored  ity  extrinsic  evidence." 

In  tbe  case  cited  Oie  conrt  found  that  aU 
the  points  relied  on  to  show  iuTalidity  of 
tbe  assessment  appeared  from  the  statute 
and  the  Journals  and  records  of  the  dty 
goremment,  and  did  not  call  for  any  outside 
erldoice  for  the  purpose  of  testing  the  valid- 
ity of  tlie  assessment  there  made,  and  so  the 
Conrt  of  Chancery  had  no  Jurisdietlan.  In 
tlie  case  liefore  this  court,  howeTer,  It  is 
urged  that  the  assessment  was  invalid  be- 
cause the  curb  and  gutter  were  laid  about 
2  feet  further  east  than  It  should  have  been, 
and  in  fact  was  laid  partly  within  the  con- 
fines of  tbe  highway  as  fixed  by  law  at  40 
feet,  whereby  the  highway  is  narrowed  to 
about  38  feet.  So  far  as  now  appears,  tills 
alleged  error  in  locating  the  curb  and  gutter 
Is  not  shown  anywhere  in  the  town  records, 
and  would  not  be  Shown  in  a  certiorari  pro- 
ceeding Therefore^  as  evidence  outside  the 
municipal  records  must  be  given  to  establish 
the  error,  the  cloud  on  the  title  arising  from 
the  lien  is  such  a  one  as  a  conrt  of  equity 
will  grant  relief,  if  the  error  is  shown. 
Though  not  clearly  shown  by  the  allegation^ 
of  the  bill,  still  taken  In  connection  with  tbe 
answer  it  does  appear  that  the  court  has  Ju- 
risdiction to  determine  the  vallillty  of  the 
assessment  for  the  reason  above  stated. 

[4.  S]  In  order  to  decide  tbe  several  ques- 
tions raised  by  the  complainants,  it  is  nec- 
essary first  to  determine  which  of  two  stat- 
utes applies.  The  general  charter  of  the 
town  of  Smyrna  was  a  reincorporation  In 
1897  by  chapter  637,  volume  20,  Laws  of 
Delaware.  By  It  a  system  of  municipal  gov- 
ernment was  provided,  giving  the  town  coun- 
cil the  power  to  require  pavements  to  be  laid 
and  curbs  and  gutters  cpnstructed  by  abut- 


I  tfng  owaen.  In  brlei;  It  was  ivovided  that 
after  tbe  eonueil  determined  on  sudi  im- 
!  prorements  tbe  ownen  of  abutting  land 
I  should  lie  notified  to  do  tbe  work,  and  if 
Owy  neglect  to  do  so  for  30  days,  tbe  council 
may  ^tieeed  to  have  It  done,  and  present 
to  tbe  ownos  a  bill  for  tbe  expense  thereof. 
Any  notice  required  by  law  to  be  given  to 
tbe  owners  could  lie  served  on  any  one  of 
several  ciMiwn»s.  If  tbe  bill  be  not  paid, 
tbe  peraooal  i»tiperty  of  tbe  owners  may  be 
levied  on  and  sold,  and  in  default  of  such 
property,  tlie  real  estate  may  be  reached. 
The  assessments  are  made  a  lien  on  real 
estate. 

In  1909  an  act  was  passed  (chapter  186, 
v<dume  25)  autborizbig  the  town  council  to 
improve  tbe  roadways  of  the  town  between 
the  curb  lines,  whidk  did  not  include  laying 
sidewalks,  or  the  improvemoit  of  tbe  por- 
tion at  the  street  between  the  curb  and  the 
building  line  of  the  abutting  owner.  The 
act  i»ovlded  that  council  might  select  certain 
streets  to  be  bo  improved  and  when  the  work 
was  done  were  required  to  assess  against 
the  abutting  owners  <mi  each  side  of  the 
street  tbe  cost  of  Improving  3  feet  of  tbe 
roadway  outside  the  curb  line.  The  sum 
payable  by  eadi  owner  Is  then  listed  and 
advertisement  made  by  posting  tbe  list  Aft- 
er an  opportunity  for  objections,  the  list  Is 
certified  to  the  collector  of  town  taxes  for 
collection.  Owners  of  land  may  elect  to  pay 
in  installments.  After  30  days  default  the 
collector  may  levy  on  the  land  and  sell  It. 
The  amount  assessed  against  each  parcel  of 
land  is  made  a  lien  thereon.  The  town  Is 
prohibited  from  spending,  in  addition  to 
what  is  assessed  against  the  owners,  more 
than  $25,000  in  sudi  improvements,  and  thla 
sum  must  be  raised  by  an  issue  of  bonds  by 
tbe  town.  All  moneys  collected  from  abut- 
ting owners,  as  well  as  by  the  bond  issue, 
were  payable  Into  a  special  fund,  which 
could  be  used  for  no  other  purpose. 

The  complainants  claim  that  the  charter 
provisions  of  1S97  apply  to  the  paving  of  the 
sidewalks  of  the  streets,  and  that  the  act 
of  1909  is  the  only  one  that  now  applies  to 
curb  and  gutter  construction,  it  being  to  that 
extent  a  permanent  amendment  to  the  char- 
ter. As  a  consequence  of  so  holding  there 
are  two  methods  of  municipal  Improvements. 
As  to  the  paving  of  the  sidewalk,  tbe  claim 
is  tbat  the  notice  required  by  section  12  of 
tbe  charter  was  not  given.  As  to  the  curb- 
ing and  guttering.  It  is  claimed  that  the 
town  had  no  power  under  the  act  of  1009 
(which  was  the  only  statute  which  applied) 
to  levy  on  or  sell  the  personal  property  of 
abutting  owners,  and  that  the  procedure  pro- 
vided by  the  later  act  for  assessing  and  col- 
lecting the  cost  of  curbing  and  guttering  had 
not  been  adopted. 

The  complainants  urged  that  there  was  an- 
other error  In  the  assessment  which  Invali- 
dated it,  viz.,  the  location  of  the  curb  and 
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gutter  about  2  feet  too  far  east  This  pbjec- 
tion  applies  whichever  act  is  held  to  be  con- 
trolling. 

The  charter  provisions,  and  not  the  act  of 
1909,  apply  to  the  assessment  In  question, 
and  its  validity  is  to  be  determined  by  it.  It 
is  clear  that  the  later  statute  was  for  a  spe- 
cial temporary  purpose,  and  was  not  intend- 
ed to' be  an  amendment  to  the  charter.  Evi- 
dently the  purpose  was  to  spend  a  certain 
sum  to  be  obtained  not  by  taxation,  but  by 
borrowing  it  on  town  bonds,  und  with  the 
money  bo  raised  and  with  what  could  be  col- 
lected from  abutting  owners,  to  repave  and 
ao  Improve  the  roadway  of  some  of  the 
streets  of  the  town,  and  for  this  purpose  the 
abutting  owners  were  made  chargeable  with 
a  portion  of  the  cost  of  such  improvements, 
including  the  cost  of  3  feet  on  each  side  of 
the  curb  line.  When  the  sum  so  borrowed  by 
the  town  was  exhausted,  there  could  be  no 
farther  improvements  made  under  the  act, 
and  thereafter  the  charter  provisions  applied. 
This  is  made  clear  by  the  fact  that  other- 
wise there  would  be  two  remedies  for  col- 
lecting from  abutting  owners  the  cost  of  im- 
proving streets.  Kew  sidewalks  would  be 
governed  by  one  act  and  the  curb,  gntter  and 
roadway  by  another  act,  differing  widely 
from  the  earlier  one.  For  other  reasons, 
which  it  Is  difficult  to  state,  the  later  act 
does  not  effect  a  permanent  amendment  to 
the  charter.  Besides,  it  appears  affirmative- 
ly by  allegations  of  the  answer,  which  are 
taken  to  be  true,  that,  before  the  council  de- 
termined to  pave,  curb  and  gutter  the  street 
In  gaestlon  in  front  of  the  complainants'  land, 
the  special  purposes  of  the  act  of  1909  had 
been  fulfilled,  and  all  the  money  borrowed 
onder  it  had  been  spent  It  is  also  an  im- 
portant fact,  appearing  from  the  answer,  that 
tlie  street  in  front  of  the  land  in  question  was 
not  selected  by  the  council  for  improvement 
under  the  provisions  of  the  act  of  1909. 
Therefore,  even  if  that  act  be  a  continuing 
statute,  and  so  an  amendment  to  the  charter, 
the  particular  assessment,  would  not  be  gov- 
erned by  it,  but  by  the  general  charter  provi- 
aions. 

[•-I]  The  validity  of  the  assessment  Is  at- 
tacked in  the  bill  by  the  want  of  a  notice  to 
the  abutting  owners,  as  required  by  the  char- 
ter. Statutory  requirements  to  abutting  own- 
ers to  make  improvements  already  determin- 
ed on  are  for  the  benefit  and  protection  of 
Bucb  owners  and  are  generally  regarded  as 
mandatory.  So  that  if  omitted  the  assess- 
ment cannot  be  collected  from  the  abutters. 
4  Dillon  on  Municipal  Corporations  (5th  Ed.) 
I  1457  (other  edition,  H  803,  804). 

It  is  objected  by  the  complainants  that  the 
notice  required  by  section  12  of  the  charter 
of  1887  was  not  given  to  them.  The  allega- 
tions in  the  bill  as  to  the  want  of  such  notice 
is  met  by  the  answer.  The  ordinance  direct- 
ing by  name  the  owners  of  land  situated  on  the 
west  side  of  Main  street  to  lay  pavement,  curb 
and  gutter  along  the  west  side  of  the  street 


was  passed  June  23, 1911,  and  on  June  26, 1911, 
"a  notice  was  served  on  the  then  owners,  Sam- 
uel Catts,  Charles  Katz  and  Sarah  E.  Cunlng- 
ham  directing  them  to  cause  the  paving,  curb-, 
ing  and  guttering  required  by  the  ordinance  to 
be  done,"  and  a  copy  of  the  notice  so  given  was 
attached  to  the  answer  as  an  exhibit  This 
allegation  Is  taken  to  be  true  in  this  method 
of  hearing  this  cause,  viz.,  on  a  motion  for  a 
decree  notwithstanding  answer.  But  it  is 
urged  that  the  form  of  the  notice  is  defec- 
tive, and,  therefore,  the  notice  was  insuffi- 
cient By  attaching  the  form  of  the  notice, 
probably  the  defendants  give  an  opportunity 
for  the  making  of  the  objection.  The  com- 
plainants urge  that  the  notice  is  insufficient 
because  it  appears  from  the  notice  that  it 
was  given  by  the  "commissioners,"  or  "board 
of  commissioners"  of  Smyrna,  Instead  of  by 
the  town  council,  and,  further,  that  It  was 
signed  by  "Harry  B.  Grieves,  Secretary," 
when  it  should  have  been  signed  by  the  clerk 
of  council. 

The  charter  says  that  the  owners  shall  be 
notified  to  make  the  Improvements,  and  does 
not  require  that  the  notice  be  in  writing,  or 
be  served  on  the  owners,  nor  does  it  state  by 
whom  the  notice  is  to  be  given.  It  was  treat- 
ed in  the  argument  as  an  unsigned  notice:. 
An  unsigned  notice  in  itself  is  probably  in- 
sufficient   In  re  Boad  Notices,  5  Har.  324. 

A  notice  should  disclose  on  its  face  that  it 
enuinates  from  some  person,  or  body,  or  tri- 
bunal, claiming  to  have  the  power  to  act  in 
the  manner  indicated  by  the  order,  for  this 
alone  gives  It  force  or  authority.  The  fol- 
lowing cases  cited  by  the  complainants  sus- 
tain this  most  reasonable  proposition:  Ml- 
nard  v.  Douglas  County,  9  Or.  206;  Nlles  v. 
Hansford,  1  Mich.  338,  61  Am.  Dec.  95;  Baus- 
man  v.  Kelley,  38  Minn.  197,  36  N.  W.  333,  8 
Am.  St  Rep.  661.  A  notice  signed  by  a  name, 
without  giving  the  title  of  that  person  wbQ 
gave  it  officially,  may  in  itself  be  ihsufflcient 
McVichle  V.  Knight,  82  Wis.  137,  51  N.  W. 
1094.  But  this  notice  was  not  unsigned.  It 
was  signed  by  the  name  of  a  person  and  his 
official  title  was  stated.  It  does  not  cle^arly 
appear  that  his  title  was  erroneously  stated. 

The  form  of  a  notice,  unless  it  be  prescrib- 
ed by  law.  Is  not  important,  and  will  not  be 
critically  considered  so  long  as  it  fairly  and 
fully  apprises  the  person  to  be  notified  of  the 
subject-matter  of  the  notice.  It  surely  ap- 
pears in  the  notice  under  consideration  with 
sufficient  clearness  that  the  town  council  of 
Smyrna  had  acted  and  required  the  paving 
and  other  work  to  be  done  by  the  owners  In 
such  manner  as  to  meet  the  approval  of  the 
council;  and  the  mistake  in  calling  the  coun- 
cil the  commissioners,  or  board  of  commis- 
sioners, and  the  statement  of  his  official  title 
to  be  that  of  secretary  instead  of  clerk,  were  - 
quite  unimportant  and  Immaterial.  By  the 
language  of  the  notice  served  on  the  owners 
it  appeared  to  have  been  given  by  an  official 
body  with  authority  in  the  premises,  and  the 
notice  sufficiently  apprised  those  to  whom  it 
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was  directed  of  the  duty  required  of  them. 
This  notice  Is  sufficient,  without  relying  on 
the  further  allegation  of  the  answer  that  one 
of  the  co-owners  was  frequently  requested  by 
officers  of  the  town,  or  members  of  the  coun- 
cil to  comply  with  the  ordinance. 

[10]  It  is,  of  course,  not  a  valid  objection 
that  the  improvement  was  not  needed.  Of 
this  the  town  council  was  the  sole  Judge,  and 
the  decision  of  that  body  is  not  reviewable  by 
this  court 

[11]  It  was  further  urged  by  the  complain- 
ants at  the  argument  that  after  June  26, 
1911,  when  the  notice  in  question  was  serv- 
ed, and  before  the  work  of  paving,  etc.,  was 
done  by  the  council,  Sarah  E.  Cuningham, 
one  of  the  three  co-owners  of  the  land,  had 
died  and  the  title  to  her  share  had  descended 
to  her  heirs  at  law,  her  two  children,  both  of 
whom  are  complainants,  and  also  that  during 
the  same  interval,  as  appears  from  the  char- 
ter, there  had  been  an  election  in  the  town  of 
Smyrna.  In  the  brief  of  the  complainants' 
solicitor  it  Is  stated  that  Sarah  B.  Cuning- 
ham died  In  October,  1911,  and  that  the  pav- 
ing, etc.,  was  done  In  August,  1912.  From 
these  assumed  facts  it  Is  contended  that  the 
change  of  ownership,  the  change  in  the  mem- 
bership of  the  town  council  and  the  unrea- 
sonableness of  the  delay  in  making  the  Im- 
provements each  rendered  the  assessment  In- 
valid. But  it  does  not  appear  In  the  record 
when  the  work  was  in  fact  done.  By  the  ac- 
count rendered  to  the  owners  dated  May  8, 
1913  (complainants'  Exhibit  A)  it  Is  only  stat- 
ed that  the  work  was  done  in  the  year  1911 
and  1912,  and  the  defendants'  answer  says 
ttiat  Sarah  £.  Cuningham  died  in  the  fall  of 
1911.  Therefore,  there  does  not  appear  of 
record  any  evidence  to  show  unreasonable 
delay,  even  if  that  be  a  valid  ground  of  ob- 
jection; nor  does  it  appear  that  there  was 
any  change  In  the  membership  of  the  town 
council  as  a  result  of  an  election,  if  in  fact 
one  was  held  In  the  interval  above  mention- 
ed, BO  that  this  Is  not  debatable  as  an  objec- 
tion, and  no  opinion  is  expressed  as  to  the 
sufficiency  of  such  objection. 

It  does  appear  as  a  fact,  however,  that 
in  the  Interval  after  the  passage  of  the  ordi- 
nance ordering  Sarah  E.  Cuningham  and  the 
other  two  tenants  In  common  to  do  certain 
work  in  a  certain  manner  In  front  of  this 
land,  and  after  the  giving  to  them  of  a  no- 
tice to  do  the  work,  and  before  all  of  the 
work  was  done,  Sarah  E.  Cuningham  died 
and  her  share  descended  to  two  of  the  four 
complainants.  Does  this  change  of  title  so 
occurring  render  invalid  the  whole  assess- 
ment? Clearly  not  The  work  may  have 
been  begun  in  the  lifetime  of  Sarah  E.  Cun- 
ingham. Even  If  the  work  be  begun  and 
done  after  her  death.  It  la  not  claimed  that 
her  death  and  the  descent  of  the  land  to  her 
heirs  at  law  made  It  necessary  for  the  town 
council  to  begin  a  new  proceeding,  and  no 
authority  Is  shown  for  sacb  a  proposition. 


If  a  valid  notice  be  given  to  a  landowner  to 
make  a  certain  improvement  cuch  as  paving 
in  front  of  his  land,  within  a  fixed  time,  the 
one  succeeding  to  the  title  of  the  land  by  death 
or  otherwise  Is  bound  by  the  notice  and  by 
the  proceeding  already  begun,  and  a  new 
notice  to  such  new  owner,  or  new  proceeding, 
ia  not  necessary.  1  ElUott  on  Roads  and 
Streets,  |  343 ;  Taylor  ▼.  County  Com'fs,  18 
Pick.  (Mass.)  309. 

Even  taking  tiie  facts  to  be  aa  stated  by 
the  complainants'  solicitor,  viz.,  that  after 
the  three  tenants  in  common  owning  the  land 
In  question  had  been  notified  in  a  legal  man- 
ner to  make  certain  street  improvements  in 
front  of  their  land,  and  before  the  work  was 
done  by  the  town  fourteen  months  later,  one 
of  the  tenants  In  common  died  and  her  share 
in  the  land  descended  to  ber  heirs  at  law,  who 
are  complainants  in  this  cause,  still  under 
the  other  facts  in  the  case  the  changes  of 
ownership  and  delay  would  not  invalidate 
the  assessment  As  herein  above  Indicated, 
the  heirs  of  the  deceased  tenant  in  common, 
who  at  her  death  was  ta  default  in  not  com- 
plying within  30  days  with  a  valid  notice  to 
make  the  improvement,  took  title  subject  to 
any  burden  or  duty  Imposed  njmn  their  an- 
cestor by  the  proceedings  taken  by  the  town. 
The  delay  In  making  the  Improvements  was 
the  fault  of  the  abutting  owners  and  not  of 
the  town.  Nothing  was  done  by  the  town  to 
waive  any  right,  or  to  relieve  the  owner* 
from  any  duty ;  but  on  the  contrary  the  own- 
ers were  on  several  occasions  urged  by  ofll- 
cers  of  the  town  to  make  the  Improvements. 
Neither  the  death  of  one  of  the  owners  of 
the  land,  or  the  lapse  of  time.  Invalidated 
an  otherwise  valid  assessment 

[1 2]  The  point  chiefly  relied  on  to  show  Ir- 
regularity In  the  assessment  Is  that  the  curb 
and  gutter  were  constructed  In  the  wrongs 
place,  in  that  they  were  placed  more  than  6 
feet  east  of  the  north  side  of  the  street  and, 
therefore,  encroach  on  part  of  the  highway 
by  extending  about  2  feet  east  of  what 
should  be  the  true  line  of  the  curb.  Being 
an  Illegal  encroachment  on  the  highway.  It  Is 
claimed  that  it  is  an  unlawful  structure  and 
the  town  cannot  collect  from  the  abutting 
owner  the  cost  of  constructing  It  It  should 
be  noted  that  this  objection  does  not  apply 
to  the  sidewalk,  which  is  admittedly  prop- 
erly located,  and,  as  already  herein  indicat- 
ed, the  town  had  a  right  to  collect  from  tbe 
complainants  the  cost  of  laying  the  sidewalk, 
or  pavement 

To  determine  whether  the  assessment  for 
the  curb  and  gutter  is  valid.  It  must  be  found 
from  the  admissions  or  allegations  of  the 
answer  that  the  facts  are  as  claimed  by  the 
solicitors  for  the  complainants  in  their  argu- 
ment The  allegation  of  the  bill  respecting 
the  error  of  location  is  categorically  denied 
by  the  answer,  and  without  the  evidence  of 
the  plot  attached  to  the  answer,  and  other 
statements  in  the  answer,  there  would  be  no 
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eyldence  of  sneh  erroneous  location.  At- 
tadied  to  the  answer  Is  a  plot  made  since 
the  proceeding  began,  and  for  the  purpose  of 
this  salt,  by  a  surveyor.  From  It  It  does 
clearly  appear  that  the  highway  oalled  Main 
street,  tn  front  of  the  complalnaiits'  land,  Is 
slnc9  the  laying  of  the  curb  In  question  38 
feet  wide  and  not  40  feet  wide.  If,  as  con- 
tended by  the  complainants,  the  legal  width 
of  Main  street  be  40  feet  between  curbs  and 
the  curb  on  the  east  side  of  the  street  Is  in 
Its  proper  location,  then  the  new  curb  on  the 
west  side  of  the  street  must  be  In  a  wrong 
place.  But  the  allegations  of  the  complain- 
ants and  defendants  on  this  subject  of  the 
exact  location  of  Main  street  and  Its  boun- 
daries are  conflicting  and  irreconcilable. 
Nor  does  it  appear  from  the  plot  of  the  de- 
fendants whether  the  error  In  the  location  is 
«n  the  east  or  west  side  of  the  street  It 
is  alleged  by  the  defendants,  and  taken  to  be 
true,  that  the  curb  in  front  of  the  complain- 
ants' land  iB  a  continuance  of  the  same  course 
of  the  long-ezlstlng  curb  to  the  west  of  that 
land.  That  tends  to  show  that  the  curb  in 
question  was  rightly  located.  Inasmuch, 
then,  as  the  facts  as  established  in  the  case 
do  not  clearly  show  that  the  curb  in  front 
of  the  complainants'  land  was  located  In  the 
wrong  place,  that  is,  about  2  feet  too  far 
to  the  east.  It  is  not  at  this  time  right  to  ex- 
press any  opinion  as  to  the  effect  of  such  er- 
ror in  location,  if  such  should  hereafter  be 
shown  to  exist 

[IS]  The  defendants  urge  as  a  complete  de- 
fense to  the  claim  of  the  complainants  to 
relief  the  doctrine  of  estoppel  arising  from 
failure  to  object  pending  the  making  of  the 
improvemeut  This  Is  equitable  estoppel  bas- 
ed on  silence  and  acquiescence  when  there  is 
both  an  opportunity  and  duty  to  speak.  To 
make  it  eflectlre  the  party  maintaining  si- 
lence must  know  or  be  In  a  situation  to  know 
that  some  one  was  relying  on  such  silence  or 
acquiescence,  and  acting,  or  about  to  act,  as 
be  would  not  have  done  had  the  other  spoken 
and  asserted  his  right  There  is  ample  au- 
thority for  the  proposition  that  silence  and 
acquiescence  on  the  part  of  a  property  own- 
er, who  stands  by  and  permits  an  improve- 
ment to  be  made  In  front  of  his  land,  know- 
ing its  progress,  knowing  that  it  Is  Intended 
to  pay  for  the  improvement  by  a  special  as- 
sessment on  bis  property,  and  knowing  also 
the  defects  in  the  proceedings,  will  estop  him 
from  attacking  the  validity  of  the  assess- 
ment by  a  suit  to  restrain  the  collection  of 
the  cost  of  the  same,  or  to  vacate  or  cancel 
it  on  the  ground  of  any  defect  or  Irregulari- 
ty which  does  not  affect  the  Jurisdiction  or 
power  of  the  municipality.  4  Dillon  on  Mu- 
nicipal Corporations  (5th  Ed.)  i  1455.  The 
learned  author  supports  the  above  proposi- 
tion by  many  citations.  He  refers  espe- 
cially to  the  case  of  Tone  ▼.  C!olumbus,  39 
Ohio  St  281,  S03,  48  Am.  Rep.  438,  as  a  lead- 
ing case  and  as  laying  flown  the  limitations 
■of  tlie  role.    The  circumstances  under  which 


it  Is  the  duty  of  the  owner  to  speak  are 
thus  stated  in  the  case  Jost  dted: 

"When  the  Improvement  Is  of  a  public  street 
apon  which  the  owner's  property  abuts,  be- 
fore the  duty  to  speak  can  be  said  to  exist, 
which  is  so  imperative  that  if  he  keeps  silent 
then  he  shall  not  afterwards  be  heard,  it  must 
be  shown:  First  that  he  knew  the  improve- 
ment was  being  made ;  *  *  *  second,  that  he 
bad  knowledge  that  the  public  authorities  in- 
tended and  were  making  the  improvement  up- 
on the  faith  that  the  cost  thereof  was  to  be 
paid  by  the  abutting  property  owners,  and  that 
an  assessment  for  that  purpose  was  contemplat- 
ed. ••  •  Because  cities  may  improve  th^ 
streets  out  of  the  general  fund  and  without  a 
special  assessment;  third,  that  he  knew  of  the 
infirmity  or  defect  In  the  proceedinfrs,  under 
which  toe  improvement  was  being  made,  which 
would  render  such  assessment  invalid  and  which 
he  is  to  be  estopped  from  eissertiiig;  •  *  • 
fourth,  some  special  benefit  must  have  accrued 
to  the  owner's  property,  distinct  from  the  bene- 
fits enjoyed  by  tiie  citizens  generally." 

The  principle  of  estoppel  is  not  denied  by 
the  complainants,  who  urge  that  It  does  not 
apply  here.  But  it  would  seem  that  the  own- 
ers knew  the  improTements  were  being  made, 
that  the  cost  was  to  be  assessed  against 
their  land,  and  that  the  defect  of  insufficient 
notice  existed,  and  there  was  a  special  ben- 
efit to  their  property.  The  knowledge  of 
Samuel  Catts  was  the  knowledge  of  the  co- 
owners,  and  he  knew  they  were  expected  to 
pay  for  the  improvements  and  not  the  town 
from  its  general  fund.  The  allegations  of 
the  answer  establish  these  facts.  But  it 
does  not  appear  that  the  owners  knew,  or 
could  be  reasonably  expected  to  know,  of  the 
defective  location  of  the  curb  or  gutter,  for 
it  is  not  reasonably  obvious  without  the, ex- 
ercise of  more  attention  and  care  than  was 
chargeable  to  the  owners.  So  far  as  the 
pavement. is  concerned,  the  owners  would  be 
estopped  to  say  that  the  assessment  was  in- 
valid for  want  of  notice,  but  they  can  not- 
withstanding object  to  the  assessment  so  far 
as  relates  to  the  cost  of  the  curb  and  gutter. 

The  case  is  now  heard  under  a  rule  of 
court  which  allows  a  complainant  to  move 
for  a  decree  notwithstanding  an  answer,  the 
practical  effect  of  which  is  to  test  the  suffi- 
ciency of  the  answer  as  a  defense  in  point 
of  law.  Bat  in  bis  discretion  the  Chancellor 
may  decline  to  decide  the  questions  raised 
by  the  motion  and  direct  the  case  to  proceed, 
litis  course  will  be  pursued  as  to  the  Hen 
for  the  cost  of  the  curb  and  gutter.  But  in- 
asmuch as  the  defendant  bad  a  right  to  sell 
so  much  of  the  personal  property  levied  on 
as  was  necessary  to  pay  the  cost  of  laying 
the  pavement,  the  preliminary  injunction 
heretofore  awarded  the  complainants  should 
not  be  continued  pending  the  final  hearing, 
unless  the  complainants  pay  to  the  defend- 
ant the  cost  of  the  pavement  or  else  the 
preliminary  injunction  be  amended  so  as  to 
apply  only  to  a  sale  of  property  to  collect  the 
cost  of  the  curb  and  gutter. 

If  desired,  the  parties  will  be  heard  as  to 
the  form  of  the  order  to  be  entered  in  ac- 
cordance with  tliis  opinion. 
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fMoMs  picTioariy  made  hj  Any  cemetery  cor- 

r,  ItSDKH  CBCETEKT  ASSTX  I  pontkHia  ooDtaiaed  in  deeds  convejrin^  lands  to 

g,  jj_  I  'T*  associations,  etc,  and  any  certificates  of 

-  _,      ■.!_«■  '°"^''***«  ™  proceeds  of  sales  of  lots  or  plots, 

dC  Caaaeerj  nl  >ew  ientf,  July  8,  isaaed  in  ponaance  thereof,  not  in  contraven- 
tion of  the  proTisions  of  the  act,  are  declared 
valid  and  affirmed,  and  section  5  declaring  that 
the  act  shall  take  effect  immediately,  and  that, 
if  any  portion  thereof  is  invalid,  it  shall  not  af- 

„ ^  _  _„^  »^___.,,  ___  ~    '«<*  *V  other  portion.    Held  that,  though  sec- 

arr7  vtt  th«  scfa'^me  arranaed  to  buy 'the  real    *•"  3  aho<iId  be  held  to  be   retrospective  in 
flwur*.    pr^ymre   the   consent   of   the    township    '*P?5*5.*°'_'^*  statute  should  not  be  held  to  im 
nut  »tat«  Doard  of  health  to  its  eatabii-thment. 


(i 


1.  'JuammuMB 

Kill. 

Vaitre   eertain 
■tf  eataniisbing 


8*)— "PwwfOBt*"— Obusa- 


tatfividaala   eoBceired   the 
a  larse  cemetery,  and  to 


JOA  »r*pare  all  the  necessary  papers  and  docn 
jii^j*  to  earry  the  scheme  through,  they  were 
'y'-'Mn/yters,"  and,  as  sodi,  bound  to  furnish 
-a«  >:»m«tery  corporation  with  an  independent 
a.td  disinterested  board  of  directors,  and  to 
•ut<«  a  fiAil,  open,  and  fair  disclosure  to  such 
v,ard  of  all  the  profits  the  promoters  deaicned 
t/>  stake  out  of  the  scheme. 

'Kd.  Note. — For  other  cases,  see  Cemeteries, 
Cent.  lAg.  H  4-«:  Dec.  Dig.  f  5.* 

for  other  definitions,  see  Words  and  Fhraa- 
««,  VOL  e,  p.  atUii.] 

2.  CemrrKXiES  (I  5*>— Absociatiox— I:(COEPo- 

kATIO.I— I'OWesS— PUBCHASK    ASO    DlSPOSI- 

Tto^  or  LaxD, 

Knral  Cemetery  Aaaodation  Act  (1  Comp. 
Mt.  li>U),  p.  375;  f  10,  providing  that  at  least 
ooe-balf  of  the  proceeds  of  all  sales  of  ceme- 
tery lots  shall  be  appropriated  to  payment  for 
the  land  acinired  by  the  association,  imtil  the 
whole  price  shall  be  paid,  and  the  residue  there- 
of applied  to  the  preservation,  improvement, 
and  embellisbment  of  the  cemetery  grounds, 
etc,  and  to  defray  the  incidental  expenses  of 
the  establishment,  and  that  after  the  payment 
of  the  purchase  money  and  the  debts  contract- 
ed therefor,  etc,  the  proceeds  of  all  future 
sales  shall  be  devoted  to  improvement,  and  to 
no  other  purpose  or  object  so  long  as  the  em- 
bellishment of  the  cemetery  is  incomplete,  de- 
prived a  corporation  organized  thereunder  of 
the  power  to  divide  the  proceeds  of  burial  lots 
into  shares,  and  give  to  the  holders  thereof  a 
pro  rata  lien  and  claim  on  the  land  purchase 
fund  of  the  association,  composed  of  at  least 
one-half  of  the  proceeds  of  the  sales  of  all 
burial  lots  OB  the  grounds  of  the  association, 
etc 

(Kd.  Note.— For  other  cases,  see  Cemeteries, 
Cent  Dig.  U  4-8;   Dec  Dig.  g  6.*] 

8.  CKMETCBIE8  (S 11*)— Absociationb— Obgar- 

IZATIOW— STATOTEflr-CUBATIVE  ACTS. 

P.  Ij.  lUll,  p.  626,  supplementing  Rural 
Omi'tery  Association  Act  April  9, 1875  (Revision 
imi,  p.  W2),  and  providing  that  any  and  every 
contract  previously  entered  into  by  any  ceme- 
tery association  incorporated  thereunder,  by 
the  t'!rn]s  of  which  land  has  been  or  was  to  be 
piirchsNed  by  the  aRsociation,  and  the  price  fix- 
ed at  the  amount  of  not  more  than  half  of  the 
proceeds  of  all  sales  of  lots,  all  moneys  re- 
inslnliif  of  the  other  half  to  be  expended  for 
thi'  etnlir'lliiihment  of  cemeteries,  and  certifi- 
fiitei  eviilenclng  interest  in  such  purchase  price 
and  proceeds  are  validated,  etc.,  applied  only  in 
I'ttneN  of  purchase  in  whicn  the  purchase  price 
WHS  (Ixiiil  nt  on  amount  not  more  than  one-half 
of  llie  proceeds  of  all  sales  of  lots  or  plots, 
and  did  not  validate  a  contract  in  which  60  per 
<'eiit.  of  the  pruccuds  were  pledged  for  the  pay- 
ment of  the  purchase  price. 

(Kd.  Note. — For  other  cases,  see  Cemeteries, 
(;<!nt.  Dig.  I  12;   Dec.  Dig.  {  11.*] 

4,   CONHTITIITIONAL    I>AW    (J    106*)— RbMEDIES 
— VKHTBD   UIOHTS— STArxJTES. 

I'.  U  101.'i,  p.  621,  is  entitled  "An  act  con- 
cerning cemetery  corporations  and  contracts 
mnde  ny  thorn  with  rcBpcct  to  interests  in  the 
prorpofls  of  soles  of  lots  or  plots;"  section 
0  declaring  that  any  agreements  or  arrange-  < 


piir  the  vested  right  of  complainants  to  the 
right  to  vacate  an  ultra  vires  contract  dividing 
the  proceeds  of  the  sales  of  the  lots  of  a  ceme- 
tery association  into  shares  and  transferring 
the  some,  which  right  complainants  had  at  the 
time  of  filing  their  bill  for  such  relief. 

[Kd.  Note— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  H  186,  212,  238-245, 
252-257,  259:    Dec  Dig.  |  106.*] 

5.  Ceicetekixb  (I  5*) — Cortbacts— Ratiftca- 
nos— Fbaud. 

Where  promoters  of  a  cemetery  corpora- 
tion had  not  provided  it  with  an  independent 
board  of  directors,  and  had  fraudulently  induc- 
ed it  to  enter  into  an  ultra  vires  contract  for 
the  £sposition  of  the  proceeds  of  sales  of  lots 
for  cemetery  purposes,  such  contract  could  not 
he  ratified  by  a  reaolution  of  a  subsequent 
board,  nor  by  the  shareholders  at  a  subsequent 
meeting,  especiaU.v  where  it  did  not  appear  that 
prior  to  snch  alleged  ratification  they  were  in- 
formed of  all  the  facts. 

[Ed.  Note.— For  other  cases,  see  Cemeteriesr 
Cent  Dig.  H  *-8;   Dec  Dig.  f  5.*] 

6.  Cemztries  (i  5*)— CoBPOBATioNa— SAI.S  or 
Lore— Covenants— Vaudity. 

A  covenant  by  a  cemetery  corporation  or- 
ganised aa  provided  by  Rural  Cemetery  Asso- 
ciation Act  (1  Comp.  St  1910,  p.  375),  obligat- 
ing the  corporation  to  pay  semiannually,  in 
cash,  to  a  promoter  one-tenth  of  the  gross  pro- 
ceeds of  the  sale,  lease,  or  loan  of  burial  plots 
having  been  obtained  by  the  promoter  deceiv- 
ing his  own  uninterested  board  of  directors, 
was  fraudulent  and  idtra  vires. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent  Dig.  H  4-8;   Dec  Dig.  |  6.*] 

7.  CEMKTBRIia  (J  5*)— COBPOBATIONS  — COVB- 
HANTS— VALIDITT. 

A  covenant  by  a  -cemetery  corporation  or- 
^nized  under  Rnrnl  Cemetery  Association  Act 
(1  Comp.  St  1910,  p.  375),  binding  it,  as  to  a 
promoter,  not  to  divest  itself  of  the  title  to 
any  part  of  its  lands,  with  certain  exceptions, 
without  the  written  consent  of  the  promoter, 
his  heirs,  executors,  and  assigns,  and  in  every 
case  to  pay  one-tenth  of  the  gross  proceeds  to 
such  promoter,  was  void  as  ultra  vires  and  in 
restraint  of  alienation. 

[Ed.  Note.— For  other  oases,  see  Cemeteries, 
Cent  Dig.  K  4-8;  Dec  Dig.  i  5.*] 

8.  Cemkteries  (I  5»)— Cbmbtebt  Cobpobatiok 
—Covenants. 

Where  a  cemetery  corporation  covenanted 
with  the  grantor  of  its  land,  who  was  it8_  chief 
promoter,  that  15  acres  should  be  set  aside  to 
provide  a  fund  for  perpetual  care  of  the  ceme- 
tery grounds,  the  land  to  be  selected  by  the 
grantor  and  three  other  members  of  the  board 
of  trustees  to  be  appointed  by  him,  he  having 
died  without  making  any  appointment  or  selec- 
tion of  plots,  the  covenant  became  obsolete. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent  Dig.  If  4-8;    Dec.  Dig.  {  5.*] 

9.  Ckmetekies  (§  5*)  —  Cemetery  Cobpoba- 
TIONS — Powers — Borrowing  Money. 

A  cemetery  corporation,  though  without 
express  power  to  borrow  money  to  meet  neces- 
sary expenses  of  its  activities,  has  implied  pow- 
er to  do  so,  and  certificates  of  indebtedness  ana 
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notes  executed  for  money  actually  loaned  to  and 
received  by  the  corporation  constitute  valid 
evidences  of  indebtedness  against  it. 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent  Dig.  §$  4-S;   Dec.  Dig.  {  5.*] 

Suit  by  William  Bliss  and  others  against 
the  Linden  Cemetery  Association  and  others. 
On  final  hearing  on  bill,  answer,  replication, 
and  proofs.    Decree  for  complainants. 

See,  also,  81  N.  J.  Bq,  3W,  87  Ati.  224. 

Abraham  H.  Cornish,  of  Newark,  for  re- 
ceiver. Terry  Parker,  of  East  Orange,  for 
shareholders  Boehl  and  others.  Hugh  Reed, 
of  Newark,  for  loan  certificate  holders.  H, 
Theodore  Sorg,  of  Newark,  for  guardian  of 
Smith  infants.  Borden  D.  Whiting,  of 
Newark,  for  other  shareholders.  Robect.  D. 
Reynolds,  of  Newark,  for  trastees  and  de- 
fendant Cemetery  Ass'n. 

HOWELL,  V.  C.  The  theory  of  the  orig- 
inal bill  was  that  the  provisions  of  our  cor- 
poration act  (2  Comp.  St.  1910,  p.  1638)  re- 
lating to  insolvent  corporations  applied  to 
corporations  organized  under  our  rural  cem- 
eteries act  (1  Comp.  St  1910,  p.  372)  and  the 
supplements  thereto.  This  was  found  to  be 
incorrect  Bliss  t.  Linden  Cemetery  As- 
sociation, 81  N.  J.  Bq.  394,  8T  AU.  224.  An 
amended  bill  was  then  filed,  whose  object 
and  purpose  was  the  administration  of  the 
affairs  and  property  of  the  defendant  as  a 
corporation  holding  the  legal  titie  to  real 
estate  In  trust  for  a  charitable  use.  The 
bill  alleges  many  ultra  vires  and  other  il- 
legal transactions,  and  prays  generally  that 
the  Irregularities  may  bfe  corrected  and  the 
niegal  and  ultra  vires  acts  set  aside. 

[11  The  evidence  Is  that  In  the  year  1900, 
or  thereabouts,  William  F.  Smith  and  Clin- 
ton O.  Smith,  with  possibly  one  or  two  other 
persons,  conceived  the  Idea  of  establishing  a 
large  cemetery  on  lands  adjoining  the  Penn- 
sylvania Railroad  in  the  township  of  Lin- 
den, In  Union  county.  Subsequently  Bosswell 
D.  Benedict  and  Vemette  Prentice  joined 
them,  and  these  four  men  thereupon  became 
the  promoters  of  the  enterprise.  Whatever 
was  done  towards  carrying  the  scheme  Into 
operation  was  originated  and  carried  on  by 
them.  They  formulated  the  plan,  arranged 
to  buy  the  real  estate,  provided  a  scheme  by 
which  the  purchase  money  was  to  be  raised 
in  the  first  Instance,  procured  the  consent 
of  the  township  of  Linden  and  of  the  state 
board  of  health  to  the  establishment  of  a 
cemetery,  and  prepared  all  the  papers  and 
documents  which  were  necessary  in  order  to 
carry  it  through.  This  series  of  acts  con- 
stituted these  four  men  promoters  of  the 
enterprise,  and  subjects  them  to  all  the  Ila- 
billttes  and  responsibilities  placed  upon  pro- 
moters by  our  law.  Woodbury  Heights  Land 
Co.  V.  Londenslager,  65  N.  J.  Eq.  78,  35 
AtL  436,  affirmed  58  N.  7.  Eq.  556,  43  Ati. 
671 ;  Plaquemines  Tropical  Fruit  Co.  v. 
Buck,  52  N.  J.  Eq.  219,  27  Ati.  1094 ;   Dick- 


erman  v.  Northern  Trust  Co.,  176  V.  S.  181, 
20  Sup.  Ct  311,  44  L.  Ed.  423;  Pittsburgh 
Mining  Co.  v.  Spooner,  74  Wis.  307,  42  N. 
W.  259,  17  Am.  St  Rep.  149. 

Among  the  other  duties  Imposed  upon  pro- 
moters of  an  enterprise  of  this  character  is 
the  furnishing  of  an  Independent  and  self- 
dlsservlng  board  of  directors,  and  a  full, 
open,  and  fair  disclosure  of  all  the  profits 
which  the  promoters  design  to  make  out  of 
their  promotion  scheme.  These  questions 
were  examined  by  me  in  the  case  of  Arnold 
V.  Searing,  78  N.  J.  Eq.  146,  78  Ati.  762,  and 
I  call  particular  attention  to  the  quotation 
from  the  opinion  of  Lord  O'Hagan  in  New 
Sombrero  Phosphate  Co.  v.  Brlanger,  3  A. 
C.  1218,  48  L.  J.  Ch.  73,  as  to  the  Independ- 
ence of  directors,  and  the  remarks  of  Llnd- 
ley,  M.  B.,  in  Re  Olympla,  Ltd.,  L.  R.  1898,  2 
C.  D.  153,  67  Lw  J.  Ch.  433,  as  to  the  disclo- 
sure of  intended  profits. 

There  can  be  no  doubt  but  that  these  four 
men,  until  the  death  of  William  F.  Smith. 
and  after  that  event  the  remaining  three 
men,  had  full  charge  and  control  of  the  busi- 
ness conducted  by  the  association.  They 
selected  the  trustees,  and  qualified  them  by 
giving  to  each  the  legal  titie  to  a  cemetery 
lot  In  order  that  they  might  be  ostensible 
lot  owners,  which  lots  they  were  severally 
required  to  retransfer  to  the  corporation 
whenever  they  ceased  to  occupy  the  position 
of  trustee.  Out  of  the  whole  number  of  per- 
sons who  occupied  the  position  of  trustees 
of  the  defendant  association  from  1900  until 
the  present  time  only  two  or  three,  as  I  re- 
member the  evidence,  were  qualified  by  an 
absolute  and  bona  fide  ownership  of  ceme- 
tery lots.  Early  in  Its  history  the  vendors  of 
the  real  estate,  or  some  of  them,  acted  as 
trustees,  but  apparenUy  they  had  no  inter- 
est, except  to  see  to  it  that  the  mortgages 
taken  back  by  them  for  a  portion  of  the 
purchase  money  were  protected  and  paid.  .It 
therefore  appears  to  be-  quite  evident  that 
the  promoters  did  not  furnish  to  this  cor- 
poration an  Indepoident  and  self-disserving 
board  of  trustees,  but,  quite  on  the  contrary 
thereof,  so  managed  as  that  the  board  was 
continuously  under  their  control  and  domina- 
tion. 

After  the  formal  execution  and  filing  of 
the  Incorporation  papers,  the  first  step  to- 
ward a  consummation  of  the  plan  was  the 
actual  purchase  and  conveyance  of  the  real 
estate  to  be  used  for  cemetery  purposes 
which  had  some  time  before  been  bargained 
and  arranged  for  by  these  promoters.  The 
deed  of  conveyance  to  the  association  was 
made  on  January  29,  1001.  Up  to  this  time 
there  was  no  one  Interested  in  the  project 
except  the  promoters;  there  were  no  lot 
holders  or  creditors  or  holders  of  shares  in 
the  plan  that  was  afterwards  adopted.  The 
scheme  was  confined  to  the  four  promoters, 
and  no  other  Individual  had  any  Interest  In 
It    The  resolution  for  the  purchase  of  the 
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real  estate  was  passed  on  January  16,  1901, 
by  tbe  persons  who  had  been  selected  by  the 
promoters  as  trustees.  It  recited  that  Wil- 
liam F.  Smith  bad  proposed  to  sell  to  the 
association  129  acres  of  land  situated  In 
Linden,  Union  county,  for  the  pnrposes  of 
said  association,  on  condition  that  the  as- 
sociation issue  to  the  said  William  F.  Smith, 
In  exchange  for  his  deed  conveying  his 
equity  in  said  land  and  property  to  the  as- 
sociation, 9,000  shares  In  the  purchase-money 
fund  of  said  association,  to  be  realized  by 
contribution  thereto,  nnder  the  laws  of  the 
state  of  New  Jersey,  of  one-half  the  pro- 
ceeds arising  from  tiie  sale  by  the  associa- 
tion of  plots  In  said  premises.  The  resolu- 
tion following  this  preamble  reads  as  fol- 
lows: 

"Resolved,  that  the  association  purchase  the 
property  offered  by  the  said  William  F.  Smith 
and  issue  to  him  therefor  a»  lull  eontideration 
for  ki»  eqirity  therein  9,000  snares  in  the  pur- 
chase-money fund  of  this  association  to  be  made 
up  of  one-half  of  the  proceeds  from  the  sale  or 
use  of  plots  as  authorized  by  the  laws  of  the 
state  of  New  Jersey,  this  association  assuming 
any  mortRage  or  ouier  Incumbrances  on  said 
property  existing  over  and  above  the  equity  of 
said  William  F.  Smith  therein,  which  mortgage 

shall  not  exceed  the  sum  of  $ to  be  dealt 

with  by  the  association  in  the  future  as  this 
association  may  be  advised. 

"And  be  it  further  resolved,  that  the  presi- 
dent and  treasurer  of  this  association  be  and 
they  hereby  are  authorized  and  directed  to  exe- 
cute a  oontrnot  on  the  part  of  this  association 
with  said  William  F.  Smith  agreeing  to  accept 
from  him  a  deed  of  the  said  property  and  to 
deliver  to  him  in  exchange  for  said  deed  9,000 
shares  in  the  purchase-money  fund  of  this  as- 
sociation made  np  as  specified  in  the  next  pre- 
ceding resolution,  and  to  execute  any  other  con- 
tract with  reference  to  the  said  deed  that  they 
may  deem  necessaiy." 

It  will  be  observed  that  the  only  consid- 
eration agreed  by  this  resolution  to  be  paid 
by  the  association  to  William  F.  Smith  is 
9,000  sharea  in  the  purchase-money  funds. 
At  that  time  the  situation  of  the  property  in 
question  as  to  Incumbrances  was  this:  Smith 
paid  for  the  property  $37,600,  subject  to 
mortgages  aggregating  $32,000,  leaving  as  bis 
equity  only  $5,500. 

If  the  letter  of  the  resolntlon  is  to  be  fol- 
lowed, the  cemetery  association  would  re- 
ceive title  to  this  small  equity  upon  Issuing 
to  him  9.000  shares  to  represent  the  $6,500. 
I  have  been  careful  to  state  this  part  of  the 
transaction  In  detail,  because,  as  a  matter 
of  fact,  this  plan  was  not  followed  in  any 
respect,  but  was  promptly  departed  from  by 
the  terms  of  the  deed  .which  was  delivered 
a  couple  of  weeks  later. 

On  January  29,  1901,  WlUiam  F.  Smith 
conveyed  to  the  association  three  tracts  of 
land  aggregating  131,675  acres;  the  convey- 
ance was  stated  to  be  In  consideration  of 
five  certain  covenants  therein  set  forth  and 
entered  Into  by  the  party  of  the  second  pert 
Tbe  covenants  are  as  follows: 

"(1)  To  deliver  to  said  WUIiam  P.  Smith 
nine  thousand  shares  of  the  Linden  Cemetery 
Association,  made  out  in  the  name  of  C.  O. 
Smith  at  the  ensealing  and  dellveay  to  it  by  said 


first  parties  of  this  indenture,  said  shares  giving 
tbe  holders  thereof  their  pro  rata  lien  and  claim 
upon  the  land  purchase  fund  of  said  association, 
composed,  under  the  laws  of  New  Jersey,  of  at 
least  one-half  of  the  proceeds  of  the  sale  of  all 
burial  plots  in  the  grounds  of  said  association 
conveyed  to  it  by  these  presents  for  conversion 
into  burial  plots. 

"(2)  To  pay  semiannually  in  cash  to  said 
William  F.  Smith,  his  heirs,  administrators,  ex- 
ecutors, and  assigns,  one-tenth  part  of  the  gross 
proceeds  of  the  sale,  lease  or  loan  of  each  burial 
plot  or  of  any  use  thereof  or  interest  therein, 
made  by  said  Linden  Cemetery  Association, 
party  of  the  second  part,  from  the  land  herein- 
after conveyed  to  said  association  by  this  in- 
denture. 

"(3)  To  sell,  lease,  or  loan  or  In  any  other 
way  to  divest  Itself  of  any  part  of  its  tide  to  or 
possession  of  no  ^rtion  of  the  lands  lierein- 
after  conveyed  to  it,  in  anv  other  form  or  for 
any  other  use  than  as  burial  plots,  except  for 
the  purpose  of  straigbtening  its  lines  or  con- 
forming to  some  regulation  imposed  upon  it  by 
law,  without  the  consent  in  wnting  of  the  said 
WiUiam  F.  Smith,  his  heirs,  executors,  admin- 
istrators, or  assigns;  and  in  every  case  to  pay 
one-tenth  of  the  gross  proceeds  thereof  to  the 
said  WUIiam  F.  Smith,  his  heirs,  assigns,  ex- 
ecutors, or  administrators. 

"(4)  To  set  apart  at  least  fifteen  acres,  un- 
der the  direction  and  in  conformity  with  the 
wishes  of  said  William  F.  Smith  and  any  three 
of  the  trustees  of  said  association  whom  said 
Smith  shall  appoint  to  act  with  him  in  the 
premises,  such  fifteen  acres  not  necessarily  be- 
mg  in  one  solid  tract,  but  possibly  made  np 
from  various  parts  of  tne  lands  hereinafter  con- 
veyed, from  which  fifteen  acres  no  burial  plot 
shall  be  sold  at  less  than  two  and  one-half  dol- 
lars per  square  foot,  the  proceeds  from  the  sale 
of  burial  plots  in  which  as  they  are  made,  after 
deducting  the  one-half  thereof  required  by  law, 
to  be  distributed  among  the  shareholders,  and 
the  one-tenth  thereof  to  be  paid  to  said  Smith, 
bia  heirs  or  assigns,,  as  hereinbefore  provided, 
shall  be  lodged  with  some  trust  company  to  be 
selected  by  said  Smith  and  the  three  trustees 
aforesaid,  and  shall  remain  on  investment  with 
said  trust  company,  under  a  trust  deed  ap- 
proved by  said  Smith  and  bis  said  advisers,  un- 
til the  said  proceeds  and  the  aocumulationa 
thereof  shall  have  made  a  fund  sufficient  to 
provide  an  income  adequate  to  the  perpetual 
maintenance  of  the  lands  hereinafter  conveyed 
as  a  high-class  cemetery,  and  sucb  income  shall 
be  applied  to  such  makitenance  when  the  ex- 
haustion of  burial  plots  shall  cause  to  cease  the 
fund  for  embellishing  and  maintaining  su<^ 
cemetery  Uieretofore  derived  from  forty  per 
cent,  of  the  proceeds  of  burial  plots  not  within 
said  fifteen  acres,  the  purpose  of  this  provision 
being  to  insure  the  perpetual  care  of  the  said 
cemetery  and  its  mamtenance  as  a  park  when 
its  capacity  as  a  burial  place  shall  have  become 
exhausted.  If  there  should  remain  any  portion 
of  said  fifteen  acres  unsold  as  burial  plots  at 
the  time  when  such  trust  fund  has  become  suf- 
ficiently large  to  afford  an  income  adequate  to 
such  cemetery  maintenance,  then  the  party  of 
tbe  second  part  covenants  and  agrees,  after 
paying  to  the  shareholders  one-half  of  the  pro- 
ceeds of  future  sales  of  burial  plots  from  said 
fifteen  acres^to  pay  over  the  balance  thereof 
to  the  said  William  F.  Smith,  his  heirs,  exec- 
utors, administrators  and  assigns.  And  the 
party  of  the  second  part  further  covenants  and 
agrees  to  defray  from  such  trust  fund  the  ex- 
penses of  the  removal  and  reburlal  in  lots  also 
purchased  from  such  fund  of  any  bodies  direct- 
ed by  law  to  be  removed  from  tbe  said  land 
hereinafter  conveyed,  if  such  bodies  shall  have 
remained  buried  m  said  land  for  the  space  ot 
twenty-five  years. 

"(6)  As  a  fifth  and  final  covenant  and  con- 
sideration for  the  conveyance  to  it  of  said  land 
hereinafter  described,  the  party  of  the  aacoa4 
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part  a^ees  to  assume  all  mortgage  or  other 
incumbrances  on  the  land  hereinafter  conveyed 
to  it  and  to  hold  the  parties  of  the  first  part, 
their  heir&  executors,  and  administrators,  for- 
ever harmleaa  therefrom." 

Inasmndi  as  the  matters  which  are  com- 
plained of  by  the  complainant  arise  prin- 
cipally out  of  one  or  another  of  the  forego- 
ing covenants,  I  sliall  take  them  np  and  dis- 
cuss them  seriatim. 

It  may  not  be  amiss  to  say  at  this  point 
that  the  most  superficial  examination  of  the 
deed  containing  the  above-recited  covenants 
as  delivered  discloses  that  it  has  a  very 
slight  resemblance  to  the  document  wtaicb 
the  minute  book  shows  was  negotiated  tor 
by  the  association.  This  tact  accentuates 
the  remarks  made  by  the  eminent  Judge 
above  quoted  touching  the  independent  di- 
rectorate, and  demonstrates  the  actual  con- 
trol which  the  promoters  bad  over  the  non- 
Interested  board. 

[2]  The  first  covenant  relates  to  the  crea- 
tion and  disposition  of  what  is  known  as  the 
land  purchase  shares.  These  are  supposed  to 
have  been  authorized  by  section  10  of  the 
rural  cemetery  association  act  (1  Comp.  St 
1910,  p.  375, 1 10  [Rev.  1877,  p.  102]  as  amend- 
ed by  an  act  found  in  P.  L.  1882,  p.  25). 
This  section  provides  that  one-half,  at  least, 
of  the  proceeds  of  all  sales  of  lots  or  plots 
shall  be  first  appropriated  to  the  payment  of 
the  purchase  money  of  the  land  acquired  by 
the  association  until  the  whole  purchase 
money  shall  be  paid;  and  the  residue  there- 
of to  preserving,  improving,  and  embellish- 
ing the  said  ^cemetery  grounds  and  the  ave- 
nues and  roa'ds  leading  thereto,  and  to  defray 
the  incidental  expenses  of  the  cemetery  es- 
tablishment; and  that,  after  the  payment  of 
the  ptirchase  money  and  the  debts  contracted 
therefor  and  for  surveying  and  laying  out 
the  land,  the  proceeds  of  all  future  sales  shall 
be  applied  to  the  improvement,  embellish- 
ment, and  preservation  of  said  cemetery,  and 
for  incidental  expenses,  and  to  no  other  pur- 
pose or  object  as  long  as  such  embellishment 
is  Incomplete. 

The  sliares  wore  Issued  In  the  following 
form: 

"This  is  to  certify  that 


—  is  entitled  to 
shares  in  the  Linden  Cemetery  Associa- 
tion, of  New  Jersey,  transferable  only  on  the 
books  of  the  association  in  person  or  by  attor- 
n^|,  on  surrender  of  this  certificate. 

^liis  certiiicate  is  a  lien  on  the  land  pur- 
chase fund  of  the  association,  which  fund,  un- 
der the  laws  of  New  Jersey,  must  be  composed 
of  at  least  one  half  of  the  proceeds  from  the 
sale  of  burial  plots  in  the  said  cemetery:  and 
the  holder  hereof  is  entitled  to  have  paid  over 
to  him  one  1/9000  part  d  said  fund  tor  each 
share  which  this  certificate  represents;  and  he 
will  be  80  entitled  until  the  last  burial  plot  in 
said  cemetery  is  sold  and  ite  proceeds  distributed 
according  to  law. 

"In  witness  whereof,  the  said  Linden  Ceme- 
tery Association  has  caused  this  certificate  to 
be  signed  by  ite  president  and  treasurer,"  etc. 

A  scheme  of  issuing  share  certificates  quite 
similar  to  the  one  now  before  the  court  was 
dealt  with  by  Yloe  Chancellor  Stevens  in 


the  case  of  East  Ridgelawn  Cemetery  Co.  v. 
Frank,  77  N.  J.  Eq.  86,  75  AtL  1006,  and  was 
pronounced  by  blm  to  be  entirely  outside 
of  the  authority  conferred  by  the  statute 
above  referred  to.  He  held  that  the  statute 
contemplated  the  purchase  of  the  land  for  a  ' 
definite  price,  and  that  consequently  the 
Sliares,  If  shares  could  Im  Issued  at  all  by 
the  association,  must  be  predicated  upon 
some  definite  and  fixed  amount.  The  re- 
marks and  criticisms  made  by  the  Vice  Chan- 
cellor in  that  case  apply  with  peculiar  force 
to  this  case,  and  I  have  no  hesitation  in  say- 
ing that  the  scheme  here  enterea  into  is  ex- 
trastatntory,  and  cannot  be  carried  out  in 
accordance  with  the  original  Intention  of  the 
parties.'  There  must  be  an  inquiry  as  to  the 
Cair  market  value  of  the  land  in  question  at 
the  date  of  the  purchase,  and,  if  the  issue  of 
shares  Is  to  be  approved,  they  must  be  based 
upon  actual  values  at  that  time,  and  not 
upon  such  values  as  may  subsequently  be 
reached  when  the  cemetery  lots  shall  have 
become  much  more  valuable  by  reason  of  the 
more  extensive  use  of  the  burial  ground. 
The  scheme  of  Issuing  shares  was  one  of  the 
methods  by  which  the  promoters  obtained 
an  undlsdosed  profit  to  themselves,  and,  in 
so  far  as  it  aided  and  assisted  in  this  design, 
it  Is  fraudulent  and  void.  The  association 
cannot  be  made  chargeable  with  anything 
which  it  did  not  lawfully  receive.  The  land 
purchase  fund  was  divided  into  9,000  shares; 
that  is  to  say,  each  shareholder  was  entitled 
to  receive  for  each  share  held  by  him 
i/iooo  part  of  the  proceeds  of  the  sale  of 
all  the  lots  which  were  sold  by  the  associa- 
tion for  burial  purposes.  Five  thousand  of 
these  shares  were  turned  back  by  the  pro- 
moters to  the  corporation,  and  were  sold  by 
it  to  raise  money  with  which  to  pay  off  the 
mortgage  on  the  property,  and  the  remainder 
represented  the  secret  profit  made  by  the 
promoters  out  of  the  enterprise.  The  asso- 
ciation must  recognize  a  liability  of  some 
sort  for  the  money  actually  received  by  it 
from  the  land  purchase  shares  or  from  any 
other  source,  but  it  cannot  be  made  to  re- 
spond to  claims  arising  out  of  the  issue  of 
land  purchase  shares  from  which  it  received 
no  benefit.  Therefore  the  claims  of  so-called 
shareholders  which  brought  no  money  to  the 
treasury  of  the  company  are  void  and  cannot 
be  enforced.  The  so-called  shares  have  no 
negotiable  quality,  and  title  does  not  there- 
fore pass  by  delivery  or  indorsement  The 
doctrine  of  protection  which  is  afCorded  to 
bona  fide  purchasers  without  notice  and  for 
value  does  not  apply,  and  every  purchaser 
and  holder  of  the  4,000  shares  must  be  held 
to  have  known  that  they  were  issued  without 
the  sanction  of  any  law.  In  so  far  as  these 
so-called  shares  can  be  traced  to  the  promo- 
ters, and  from  them  to  the  present  holders, 
they  must  be  canceled. 

After  the  dedaion  In  East  Ridgelawn  Cem- 
etery Co.  v.  Frank,  77  N.  J.  Eq.  36,  76  Atl. 
1006,  It  was  quite  evident  tliat  schemes  like 
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the  present  were  In  great  danger.  In  1911 
and  1913  acts  were  passed  by  the  Liegisla- 
ture  whose  undoubted  purpose  was  to  cure 
any  defects  that  there  might  be  in  this  plan 
of  financial  organization;  and  an  able  argu- 
ment was  addressed  to  the  court  In  favor  of 
the  view  that  the  Legislature  had  now  sanc- 
tioned the  plan  in  question,  if,  indeed,  it  had 
ever  been  open  to  question. 

[3]  But  it  is  doubtful  whether  the  so-called 
curaUve  acts  of  19U  and  1913  (P.  L.  1911. 
p.  626;  P.  I*  1913,  p.  521)  have  any  effect 
whatever  upon  the  situation  developed  in  this 
case.  It  is  quite  clear  that  the  act  of  1911 
does  not.  It  applies  to  only  one  class  of 
cases;  that  is,  cases  of  purchase,  in  which 
the  purchase  price  is  fixed  at  the  amount  of 
not  more  than  one-half  of  the  proceeds  of  all 
sales  of  lots  or  plots,  etc.,  thus  excluding  this 
case,  in  which  60  per  cent  of  the  proceeds  of 
lots  was  pledged  for  the  payment  of  the  par- 
chase  money. 

[4]  The  act  of  1913  is  a  general  act  and 
not  a  supplement  to  the  rural  cemeteries  act, 
the  first  two  sections  of  which  must  un- 
doubtedly be  construed  to  be  prosi)ective  in 
their  operation.  Frelinghuysen  v.  Morris- 
town,  77  N.  J.  I-aw,  493,  72  AU.  2.  The 
fourth  section  relates  only  to  Joint  agree- 
ments, 80  that  whatever  there  is  in  the  act 
which  relates  to  the  case  in  hand  is  found 
in  the  third  section.  Concerning  that  section 
there  are  two  things  to  be  said:  First,  Its 
operation  is  limited  by  the  words  "not  in  con- 
travention of  the  provisions  of  this  act" 
Jtist  what  that  may  mean  Is  very  dlfflcult  of 
solution.  Its  sponsors  evidently  considered 
It  to  be  difficult  because  they  put  in  the  fifth 
section  a  provision  that,  if  any  portion  of  the 
act  should  be  held  to  be  Invalid,  It  should 
not  affect  any  other  portion.  And,  second, 
if  the  act  means  what  it  appears  to  say,  then 
it  is  possible  for  a  cemetery  company  to 
pledge  all  its  lots  and  all  the  proceeds  of  the 
sale  thereof  for  the  payment  of  purchase 
money,  and  thus  abrogate  what  has  been  the 
settled  policy  of  our  Legislature  since  1877. 
But,  even  if  the  third  section  should  be 
found  to  be  clearly  retrospective,  yet  it  could 
not  affect  the  vested  rights  of  any  interested 
person,  and  tliia  act,  so  construed,  would 
have  the  effect  of  depriving  the  complainants 
of  a  remedy  which  they  had  at  the  time  of 
the  filing  of  the  bill.  Any  act  which  has 
the  effect  of  impairing  the  obligation  of  a 
contract  or  of  depriving  the  party  of  a  rem- 
edy which  existed  when  the  contract  was 
made  is  obnoxious  to  the  provisions  of  our 
CoBStltution,  and  therefore  void.  Baldwin  v. 
Newark,  38  N.  J.  Law,  158;  Maxwell  v. 
Goetschtus,  40  N.  J.  Law,  383,  29  Am.  Rep. 
242;  Moore  v.  State,  43  N.  J.  Law,  203,  39 
Am.  Rep.  558;  Presbytery  of  Jersey  City  v. 
First  Presbyterian  Church,  80  N.  J.  Law,  577, 
78  Atl.  207.  I  therefore  conclude,  that .  the 
so-called  curative  acts  have  no  application 
to. the  case  iu  hahd,  and  that  the  case  must 


be  decided  as  If  no  such  legislation  existed. 

[6]  An  attempt  was  made  to  ratify  the 
land  purchase  and  the  form  of  the  deed  by 
which  the  land  was  conveyed  to  the  associa- 
tion at  a  meeting  of  the  board  of  trustees 
held  on  January  31,  1901.  The  board  which 
attempted  this  ratification  was  as  powerless 
to  act  in  the  matter  as  was  the  board  which 
passed  the  original  resolution;  hence  ratifica- 
tion by  it  wrought  no  result  whatever,  and 
the  situation  after  January  31,  1901,  was 
exactly  the  same  as  the  situation  before  that 
date.  Besides,  it  Is  impossible  to  ratify  a 
fraud  and  make  that  good  which  is  vicious 
from  the  foundation.  Neither  does  it  appear 
that  at  the  time  this  ratification  was  sought 
there  was  any  disclosure  made  to  the  board 
of  the  contents  of  the  deed  in  question.  Oa 
this  point  see  Booth  v.  Land  Filling  Co.,  08 
N.  J.  Eq.  536,  59  AU.  767;  Slegman  v.  Elec- 
tric Vehicle  Co.,  72  N.  J.  Eq.  409,  66  Att.  1134. 

Still  another  attempt  was  made  to  procure 
a  ratification  of  the  deed  and  the  issue  of 
9,000  shares  in  the  land  purchase  fund,  and 
the  organization,  at  a  meeting  of  lot  holders 
held  on  March  13,  1901,  at  which  It  was 
resolved  by  them  to  ratify  and  confirm  the 
acts  of  the  officers  and  agents  of  the  assoda- 
tion  in  any  way  connected  with  the  acquire- 
ment of  the  said  property,  and  especially  to 
recognize  the  9,000  shares  delivered  as  part 
consideration  for  said  property,  and  all  agree- 
ments, covenants,  bargains,  and  promises  con- 
tained therein  and  in  said  deed,  as  their 
free  act  and  deed,  adopting  all  of  the  same 
as  fully  by  that  resolution  as  if  their  names 
had  been  subscribed  thereto  aad  their  seals 
thereto  affixed.  But  it  does  not  appear  that 
the  lot  holders  were  Informed  at  that  time 
of  the  contents  of  the  deed  or  of  the  gen- 
eral situation.  It  was  the  duty  of  the  pro- 
moters to  make  such  disclosures  concemtns 
their  profits  as  would  reach  the  persons 
who  afterward  became  lot  holders.  Future 
purchasers  of  lots  had  a  right  to  know  Just 
what  the  condition  was.  The  burden  of 
proof  on  this  point  is  on  the  promoters. 
There  is  not  only  a  deficiency  of  proof  on 
their  part,  but,  quite  on  the  contrary  thereof, 
all  the  lot  holders  who  were  called  to  testify 
to  this  point  stated  that  at  the  time  they  pur- 
chased their  lots  they  knew  nothing  about  the 
10  per  cent,  interest  or  anything  about  the 
financial  condition  of  the  association.  There 
can  be  no  ratification  without  fnU  knowledge 
on  the  part  of  him  who  ratifies,  and  all  these 
attempts  lack  one  essential  element,  viz.,  a 
full  and  complete  disclosure  of  all  Qie  facts 
concerning  which  the  ratification  is  asked. 

I  therefore  conclude  that  there  has  been 
no  efficient  ratification  by  any  competent  au- 
thority to  sustain  the  acts  which  are  naw 
complained  of. 

[8]  The  second  covenant,  which  creates 
what  was  called  in  the  case  the  "10  per  cent, 
interest,"  rests  upon  a  much  less  secure 
foundation   even   than    does   the   so-called 


Digitized  by 


Google 


N.J.) 


BLISS  ▼.  LINDKN  CEMETERT  ASS'N 


309 


shares.  'There  is  absolutely  no  statntory  or 
other  antbority  for  the  making  of  such  a 
covenant.  It  Is  not  mentioned  in  the  resolu- 
tion by  virtue  of  which  the  lands  were  pur- 
chased, and  no  display  of  it  appears  ever  to 
hare  been  made  by  the  promoters.  By  virtue 
of  tlUs  covenant  the  association  is  claimed 
to  have  bound  Itself  to  pay  WUliam  F.  Smith, 
the  grantor,  one-tenth  of  the  gross  proceeds 
of  the  sale,  lease,  or  loan  of  burial  plots  in 
the  cemetery.  In  forcing  this  deed  and  this 
covenant  on  the  cemetery  association  Smith 
seems  to  have  deceived  even  his  own  board 
of  uninterested  directors.  That  10  per  cent 
iDterest  early  in  the  history  of  the  cemetery 
association  was  divided  into  four  shares, 
which  are  now  distributed  as  follows :  One- 
fourth  to  William  F.  Smith,  now  held  by  his 
personal  representatives;  one-fourth  to  Doro- 
thy A.  Raymond,  who  subsequently  married 
Roswen  E.  Benedict;  one-fourth  to  Clinton 
O.  Smith,  a  son  of  William  F.  Smith;  and 
one-fourth  to  Vernette  E.  Prentice.  Not 
only  should  this  covenant  be  wholly  disal- 
lowed upon  the  ground  that  it  was  fraudu- 
lent In  tact,  but  also  upon  the  further  ground 
that  it  was  a  means  by  which  a  secret  profit 
was  obtained  by  the  promoters  of  the  en- 
terprise, and  not  only  should  the  covenant  be 
set  aside  on  these  grounds,  but  the  promoters, 
if  they  have  received  any  benefit  thereun- 
der, should  account  to  the  cemetery  associa- 
tion therefor. 

[7]  The  third  covenant  binds  the  cemetery 
association  not  to  divest  itself  of  the  title  to 
any  part  of  the  lands  in  Question  (with  neg- 
Ugil>le  exceptions)  without  the  consent  in 
writing  of  William  F.  Smith,  his  heirs,  execu- 
tors, administrators,  and  assigns,  and  In  ev- 
ery case  the  association  to  pay  one-tenth  of 
the  gross  proceeds  thereof  to  the  said  Smith. 
This  provision  is  not  authorized  by  the  stat- 
ute, is  not  mentioned  in  the  original  resolu- 
tion for  the  purchase  of  the  land,  and  is  a 
restraint  up<Mi  alienation,  and  is  therefore 
void.  Magie  v.  German  Evan.  Church,  13 
N.  J.  Eq.  77,  aflJrmed  15  N.  J.  Eq.  500. 

[S]  The  fourth  covenant  relates  to  setting 
aside  of  15  acres  of  the  cemetery  land  for 
the  purpose  of  providing  a  .fund  for  the  per- 
Iietual  care  of.  the  cemetery  grounds.  Thld 
land  Is  to  be  selected  by  Smith  in  conjunc- 
tion with  any  three  members  of  the  board  of 
trustees  of  the  association  whom  Smith  shall 
appoint  to  act  with  him  in  the  premises.  In- 
asmuch as  Smith,  the  grantor,  lias  died  with- 
out making  any  appointments  of  trustees  or 
selection  of  plots  for  the  purposes  of  the 
covenant.  It  would  seem  as  if  the  provisions 
of  the  covenant  have  become  obsolete,  there 
being  now  no  one  who  can  appoint  the  trus- 
tees, and  there  being  no  trustees  to  make  the 
selection.  In  my  opinion,  nothing  can  be 
done  on  behalf  of  either  the  grantor  or 
grantee  with  relation  to  this  covenant 

The  fifth  and  last  covenant  is  an  assump- 
tion by  the  cemetery  association  of  the  mort- 


gages then  on  the  land  amounting  to  $32,000 
of  principal.  Inasmuch  as  these  mortgages 
have  been  paid  off  and  discharged  of  record, 
there  seems  to  be  nothing  in  this  covenant 
for  the  consideration  of  the  court. 

During  the  ten  years  or  thereabouts  that 
this  cemetery  association  has  been  In  opera- 
tion it  tias  been  subjected  to  a  continual  loss, 
for  the  reason  that  the  regular  income  from 
the  sale  of  lots,  after  deducting  60  per  cent 
thereof  for  the  land  purchase  shares  and  the 
10  per  cent  interest,  was  insufficient  to  meet 
the  necessary  expenses  of  conducting  the 
business. 

[9]  The  board  of  trustees  therefore  author- 
ized the  borrowing  of  money  on  what  is 
known  as  loan  certificates  issued  in  denom- 
inations of  $100,  $500,  $750,  and  $1,000, 
whereby  the  association  promised  to  pay, 
upon  a  certain  date  expressed  in  each  cer- 
tificate, the  face  value  thereof,  with  6  per 
cent,  interest,  semiannually;  it  reserving  the 
right  to  redeem  the  same  on  any  interest  day 
at  102  and  interest.  There  were  three  issues 
authorized,  one  in  1902,  another  in  1900,  and 
still  another  in  1910,  the  aggregate  amount 
authorized  being  $100,000,  only  $84,900  of 
which  have  been  issued.  These  certificates 
represent  actual  cash  loaned  and  paid  to  the 
cemetery  association,  with  the  exception  that 
certain  of  the  certificates  were  issued  to  cer- 
tain of  the  tmstees  at  a  discount  of  10  vet 
cent  It  was  argued  that,  inasmuch  as  there 
appeared  to  be  no  express  power  granted  to 
cemetery  associations  to  borrow  money,  such 
borrowing  could  not  take  place  lawfully, 
and,  if  it  did  take  place,  it  was  ultra  vires, 
and  therefore  void.  This  contention,  how- 
ever, is  not  in  accordance  with  the  author- 
ities. The  right  to  borrow  money  to  carry 
on  the  objects  and  purposes  of  the  corpora- 
tion is  implied  from  the  authority  to  do  busi- 
ness as  a  corporation.  It  was  supposed  on 
the  argument  that  there  was  a  difference  be- 
tween the  ordinary  business  corporation  and 
a  cemetery  corporation  in  this  respect;  but 
no  difference  is  recognized  in  the  leading 
case  decided  by  our  Court  of  Errors  and  Ap- 
peals in  1886.  Fifth  Ward  Savings  Bank  v. 
First  National  Bank,  48  N.  J.  Law,  513,  7 
AU.  318.  There  Mr.  Justice  Depue  holds 
that  every  corporation  created  for  transacting 
business,  unless  restrained  by  its  charter,  or 
some  statute,  has,  as  a  necessary  incident 
the  power  of  incurring  debts  in  the  course 
of  Its  legitimate  business,  and  of  making  and 
indorsing  negotiable  paper  in  payment  of 
such  debt.  See,  also,  Lucas  v.  Pitney,  27  N. 
J.  Law,  221;  National  Bank  v.  Toung,  41  N. 
J.  Eq.  531,  7  Atl.  488;  Hacketbstown  v. 
Swackhammer,  37  N.  J.  Law,  191.  Bo  long  as 
the  borrowing  of  money  is  for  the  legitimate 
purposes  of  the  association,  the  act  is  intra 
vires,  and  therefore  valid,  but  the  argument 
against  these  certificates  is  foreclosed  by  the 
cemetery  act  itself,  which  recognizes  the 
fact  that  a  cemetery  company  may  contract 
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debts,  and  In  section  16  It  provides  a  drastic 
method  by  which  such  a  corporation  can  be 
compelled  to  pay  debts  contracted  by  It  out 
ot  Its  profits.  If  It  could  not  contract  debts, 
there  would  be  no  need  of  any  method  of 
collecting  debts  from  It,  because  there  could 
be  none  to  collect  The  Implication  of  power 
therefore  seems  to  be  complete.  These  cer- 
tificates must  stand  as  debts  or  obligations 
of  the  association  for  the  amounts  respeo- 
tively  advanced  thereon  by  the  original  pur- 
chasers thereof.  Not  being  negotiable  instru- 
ments, a  defect  in  the  original  issue  will 
affect  them  in  the  hands  of  the  present  own- 
ers. 

It  likewise  appears  that  the  association 
owed  promissory  notes  to  the  amount  of 
139,813.  In  so  far  as  these  notes  represent 
money  actually  loaned  to  and  received  by  the 
association,  they  must  be  held  to  be  Its  law- 
ful obligations,  and  inquiry  should  be  made 
by  a  master  to  ascertain  the  amounts  due 
upon  these  various  kinds  of  obligations;  if, 
however,  the  notes  which  were  testified  to 
include  the  notes  given  by  the  company  to 
the  shareholders  in  lieu  of  the  distribution  of 
cash,  such  notes  should  be  canceled;  other- 
wise the  amount  will  stand  as  a  double  lia- 
bility of  the  association. 

These  views  lead  to  the  following  results: 

(1)  The  4,000  shares  taken  by  the  promo- 
ters as  a  secret  profit,  in  so  far  as  tbey  can 
be  traced  and  recognized,  must  be  canceled 
in  the  hands  of  their  present  owners. 

(2)  The  S,000  Shares  which  were  donated  to 
and  sold  for  the  benefit  of  the  association 
must  stand  as  S,000  shares  in  iSi6  actual 
value  of  the  land  at  the  time  of  its  purchase, 
each  of  the  4,000  shares  being  entitled  to 
*/*•••  part  of  the  proceeds  of  the  sale  of 
the  lots.  There  will  be  a  reference  to  a  mas- 
ter to  ascertain  this  actual  value. 

(8)  Tb«  so-called  10  per  cent  interest  will 
be  canceled  absolutely. 

(4)  There  will  be  a  reference  to  ascertain 
the  amount  actually  owing  by  the  association 
on  the  loan  certificates  and  promissory  notes. 
This  amount,  when  so  ascertained,  shall  be 
recognized  as  indebtedness  of  the  association. 

(5)  The  receiver  will  be  requested  and  au- 
thorized to  report  to  the  court  a  scheme  for 
the  resettlement  of  the  trust  fund  and  the 
readjustment  of  the  association's  affairs. 

If  there  ate  any  other  questions  which 
need  to  be  decided  now  they  can  be  men- 
tioned at  the  time  of  the  settlement  ot  the 
decree. 

(W  N.  J.  U  327)  ^~~~ 

HACH  MFG.  CO.  v.  DONOVAN.    (No.  21.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  10,  1914.) 
1.  Appeal  and  Erboe  (I  843*)— Actions  Rk- 

VIEWABLX  —  AMENDUENTS    OF    PLEADINGS — 

Power  or  Coubt. 
Where   a   declaration    was,   by   amendment 
during  the  trial,  restored  to  its  original  con- 
dition, the  question  of  the  power  of  the  court  to 


allow  an  amendment  ehanglnc  the  dedaration 
1b  Immaterial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8S31-S341;  Dec.  Dig.  | 
843.*] 

2.  Appeal  and  Exbob  (|  1041*)  —  Habkless 

EBBOB— DeCLABATION— AllENDVENTS. 

Where  the  iarae  tried  was  that  raised  by 
the  original  declaration  and  the  pleading  by  de- 
fendant thereto,  the  allowance  during  the  trial 
of  an  amendment  to  the  declaration  so  aa  to 
restore  it  to  its  original  state,  after  the  allow- 
ance of  an  amendment  changing  the  declar«- 
tion,  was  not  prejudicial  to  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4106-4109;  Dec  Dig.  | 
1041.*] 

8.  Sales   (|   363*)— Action  tOB  Pbiob— Bvi- 

DENCE. 

Where,  in  an  action  for  brick  sold,  the 
qoantity  of  brick  delivered  was  shown,  and 
the  bills  and  statements  rendered  by  plaintiff 
to  defendant  were  not  objected  to,  but  defend- 
ant paid  on  account  and  repeatedly  prondsed  to 
pay  the  balance,  the  amoont  sued  for,  the 
court  properly  directed  a  verdict  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1064;    Dec.  Dig.  {  363.*] 

4.  Evidence  (S  256*)— Admissions. 

Where  a  contract  signed  by  plaintiff  wao 
excluded  because  of  plaintiff's  inability  to  prove 
its  ezecntion  by  defendant  defendant  was  not 
entitled  to  introduce  the  contract  as  itate- 
menta  by  plaintiff,  without  proof  that  it  waa 
recognized  by  both  parties. 

[Ed.   Note.— For  other  cases,  see  BvidencOt 
Cent  Dig.  a  1008,  1005;  Dec.  Diit.  i  256.*] 
B.  Sales  (|  40*)— Rembdt  or  Seuxb— Ds- 

fenses. 

The  buyer  of  brick  cannot  defeat  an  ac- 
tion for  the  price  on  the  ground  of  misrep- 
resentation by  the  seller  as  to  their  quality, 
where  the  brick  was  bought  for  paving  city 
streets  and  was  precisely  that  called  for  by  the 
paving  specifications;  ue  buyer  not  being  re- 
sponsible further  tor  the  quality. 

Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
81  79-83;   Dec.  Dig.  f  40.*] 

Walker,  Ch^  and  Gummere,  O.  J.,  and  Swayi* 
and  Parker,  JJ.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  the  Mach  Manufacturing  Cona- 
pany  against  Daniel  Donovan.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Merrltt  Lane,  of  Jersey  City,  for  appel- 
lant   Roberson  &  Demarest,  of  Jersey  (^ty, 

far  respondent 

KALISCH,  J.  This  is  an  appeal  from  a 
judgment  entered  upon  a  direction  of  a  ver- 
dict for  the  plaintiff,  for  $1,415.90.  The  ac- 
tion was  brought  to  recover  for  bricks  soltf 
by  the  plaintiff  to  the  defendant  The  de- 
fendant bad  a  contract  with  the  dty  of  Bay- 
onne  to  pave  certain  streets,  and  the  plain- 
tiff's brick  waa  approved  and  adopted  for 
the  work.  The  original  declaration  filed  con- 
tained the  common  counts,  with  a  bill  of 
particulars  annexed.  The  record  does  not 
show  that  any  plea  was  filed,  but  only  a  no- 
tice of  recoupment  and  which  sets  out  that 
there  was  a  special  contract  under  which  the 
brick  was  furnished.    Thereafter  the  plain- 
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tiff  gave  the  defendant  notice  that  he  would 
move  to  amend  his  declaration  In  conform- 
ity to  a  copy  served  with  the  notice.  This 
he  was  permitted  by  the  court  to  do.  The 
amended  declaration  contained  the  common 
counts  and  also  set  np  two  written  contracts 
which  were  annexed  to  and  made  part  of  it 
The  record  does  not  show  that  any  plea  was 
ffled  to  the  amended  declaration,  bnt  it  does 
appear  that,  in  answer  to  the  plaintiff's  de- 
mand for  a  specification  of  defenses,  the  de- 
fendant spedfled  that  the  goods  sned  for 
were  never  delivered  to  the  defendant ;  that 
the  defendant  did  not  contract  the  debt; 
that  the  goods  were  not  contracted  for  at 
the  prices  specified  and  were  of  inferior  qual- 
ity and  not  in  accordance  with  the  terms  of 
the  contract,  and  hence  caused  loss  and  dam- 
age; and  that  there  could  be  no  recovery 
under  the  common  counts.  When  the  case 
came  on  for  trial,  plaintiff's  counsel  stated 
to  the  court  that  he  was  doubtful  whether  he 
could  prove  the  written  contracts  and  that, 
if  he  could  not,  he  would  ask  to  amend  by 
substituting  the  original  declaration.  The 
plaintiff,  during  the  trial,  made  an  effort  to 
proTe  the  execution  of  the  written  contracts, 
but  failed  in  showing  that  the  person  who 
signed  for  defendant  was  authorized.  It 
seems  that  the  defendant  had  made  out  wliat 
purported  to  be  two  written  contracts,  one 
of  them  for  Bayonne  and  the  other  for  West- 
fldd;  that  they  were  mailed  by  the  defend- 
ant and  signed,  not  by  the  defendant  but  by 
his  son,  who,  being  called  as  a  witness  by  the 
plaintiff,  testified  that  he  had  no  authority 
from  the  defendant  to  sign  the  defendant's 
name  to  bind  him  to  the  contracts,  and  there- 
upon the  plaintiff  asked  leave  to  amend  and 
proceed  under  the  original  declaration,  which 
was  permitted,  by  the  trial  Judge,  against 
the  defendant's  objection. 

It  is  now  urged  before  us  by  appellant 
that  the'  trial  Judge  erred  In  allowing  the 
amendments.  When  the  plaintiff  first  ap- 
plied to  amend  his  declaration,  by  declaring, 
in  addition  to  the  common  counts,  upon  the 
written  contracts,  it  was  allowed  over  an  ob- 
jection made  by  the  defendant  that  the  court 
had  no  power  to  permit  it. 

When,  during  -the  trial,  the  application 
was  made  to  amend  the  declaration  by  strik- 
ing oat  the  special  counts  and  thereby  to  re- 
store the  dedaration  to  its  original  state,  it 
was  opposed  by  counsel  of  defendant  upon 
the  ground  that  the  plaintiff  furnished  their 
goods  under  a  written  contract. 

ni  The  declaration,  by  the  second  amend- 
ment, having  been  restored  to  Its  original 
state,  the  question  as  to  the  power  of  the 
court  to  make  the  first  amendment  ceases  to 
be  of  any  vital  importance. 

[2]  It  appears  from  the  record  that,  when 
the  plaintiff  announced  that  he  would  apply 
to  amend  his  declaration,  counsel  of  defend- 
ant stated  that  he  would  not  plead  surprise 
or  anything  of  that  kind  and  placed  his  ob- 
jection on  the  ground  that  the  plaintiff  fur- 


nished their  goods  under  a  written  contract. 
At  the  time  the  plaintiff  made  the  applica- 
tion to  amend,  there  was  no  evidence  to  that 
effect  The  issue  tried  was  that  raised  by 
the  original  declaration  and  the  pleading  by 
the  defendant  thereto,  and  we  are  therefore 
unable  to  discern  how  the  defendant  was 
harmed  or  prejudiced  by  the  procedure  pur- 
sued. 

[3]  It  is  further  Insisted  that  the  trial 
Judge  erred  in  refusing  to  nonsuit  the  plain- 
tiff, upon  the  ground  urged  by  the  appellant 
that  there  was  no  proof  of  the  quantity  of 
"bricks  delivered.  The  motion  was  properly 
denied.  We  think  there  was  proof  of  the 
quantity  of  bricks  delivered  not  only  by  the 
calculation  made  by  the  witness  as  based 
upon  the  number  of  yards  of  brick  laid  by 
the  defendant  at  Bayonne  and  Westfield,  but 
also  from  the  undisputed  fact  that  hills  and 
statements  for  the  brick  were  rendered  by 
the  plaintiff  to  the  defendant,  who  made  qo 
objection  to  their  accuracy  and  paid  on  ac- 
count and  had  repeatedly  promised  to  pay 
the  balance,  the  amount  sued  for. 

It  is  also  urged  that  there  was  error  in 
directing  a  verdict  for  the  plaintiff.  As  has 
already  been  observed,  there  was  testimony 
that  the  defendant  had  repeatedly  promised 
to  pay  the  bill.  This  evidence  stood  uncon- 
tradicted. There  was  uo  disputed  question 
of  fact  to  be  submitted  to  the  jury.  The 
direction  of  a  verdict,  therefore,  under  the 
circumstances,  was  proper. 

[4]  It  Is  further  urged  that  the  trial  Judge 
erred  in  refusing  to  admit  the  two  contracts, 
attempted  to  be  proven  by  the  plaintiff. 
They  were  offered  in  evidence  fay  the  de- 
fendant after  the  plaintiff  had  been  unable 
to  prove  their  execution  by  the  defendant, 
and  they  were  not  offered  as  contracts  exe- 
cuted by  the  defendant,  but  simply  as  state- 
ments signed  by  the  plaintiff.  They  were 
undoubtedly  signed  by  the  plaintiff,  but  they 
were  signed  by  it  for  the  purpose  of  making 
a  contract,  and,  whm  the  defendant  chal- 
lenged the  authority  of  his  son  to  execute 
them  on  his  behalf,  there  was  no  contract 
Since  the  defendant  repudiated  the  con- 
tracts as  binding  upon  him,  their  contents 
were  not  evidential,  without  any  proof  that 
the  parties  recognized  and  adopted  the  stip- 
ulations contained  therein,  so  that  they 
might  be  bound  thereby.  The  defendant 
was  not  entitled  to  use  the  proposed  contract 
against  the  plaintiff,  without  himself  con- 
senting to  be  bound  thereby.  The  offer  was 
properly  overruled. 

[5]  The  final  ground  urged  why  the  Judg- 
ment should  be  reversed  is  that  the  court 
erred  in  excluding  testimony  of  the  repre- 
sentations made  by  the  plalntlfTs  agent  as 
to  the  quality  of  the  bricks  at  the  time  the 
oral  contracts  were  made.  This  evidence  did 
not  relate  to  any  representations  made  to 
the  defendant  for  the  purpose  of  obtaining 
a  contract  with  him.  It  related  to  the  ef- 
forts of  the  plaintUTa  agent  to  ei)ecify  bis 
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;>rluclpal'8  bricks  as  tbose  to  be  used,  and, 
when  the  city  so  specified,  then,  when  the 
defendant  supplied  what  the  contract  called 
for,  he  had  performed  his  contract,  and  he 
was  not  responsible  for  the  quality  of  the 
material  which  the  dty  had  Itself  contracted 
that  he  should  use.  In  addition  to  this, 
there  is  no  proof  or  offer  of  proof  that  the 
city  in  any  way  objected  to  the  character  of 
the  material  furnished.  The  defendant's  son 
was  asked  whether  the  work  was  stopped 
because  of  trouble  they  had  with  reference 
to  the  bricks,  and  his  answer  was,  "Yes." 
There  was  no  proof  of  what  the  trouble  was. 
It  may  have  been  delay  in  dellTery,  and  the 
mere  fact  that  the  work  was  stopped  does 
not  Justify  the  inference  that  It  was  because 
of  the  quality  of  the  bricks. 
The  judgment  should  be  affirmed. 

WALKER,   Gh.,   and   OUMMERB,   O.    J., 
and  SWAYZE  and  PABKER,  JJ.,  dissent 


(86  N.  J.  L.  290) 

BUILDERS'   MATERIAL   SUPPLY   CO.   v. 

SCHOEN.    (No.  60.) 

(CJonrt  of  Birrors  and  Appeals  of  New  Jersey. 

July  10,  1014.) 

(Byttahut  iv  tke  Oowt.) 

Mbchawics'  LiRWS  (S  116*)— Right  to  Lnsw— 
Ceanok  of  CJontbact— Stop  Notice. 

Where  the  owner  and  contractor,  by  agree- 
ment in  accordance  with  the  terms  of  the  filed 
contract,  change  the  terms  of  payment  contained 
therein,  by  allowing  the  owner  to  undertake  a 
part  performance  himself,  thus  eliminating  one 
of  the  payments  specified  in  the  contract,  Aeld, 
that  such  a  change  was  not  an  alteration  of  the 
contract,  but  was  within  the  contemplation  of 
the  parties  in  interest  as  subcontractors  and 
otherwise,  and  that  where  the  plaintiS  claimed 
upon  a  stop  notice,  based  upon  sucb  changed 
payment,  the  direction  of  a  verdict  for  the  de- 
fendant under  the  circumstances  was  proper, 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ff  lESO-1^;  Dec.  Dig.  S 
115.*] 

Appeal  from  Supreme  Court. 

Action  by  the  Builders'  Material  Supply 
Company  against  Edward  Schoen.  From 
judgment  for  defendant,  plalntifl  appeala 
Affirmed. 

Lum,  Tamblyn  &  Colyer,  of  Newark,  for 
appellant  Adams  &  Schoen,  of  Newark,  and 
Edward  J.  Luce^  of  Rutherford,  for  appel- 
lee. 

MINTUBN,  J.  The  defendant  who  was 
owner  of  certain  land  in  Newark,  contract- 
ed with  B.  M.  Barbuttl  to  erect  a  building 
upon  the  land.  The  contract  which  was  duly 
filed  In  the  county  clerk's  office  was  in  the 
usual  form  of  building  contracts,  and  con- 
tained the  provision  that  no  alteration  should 
be  made  in  the  work,  "except  upon  written 
order  of  the  architect  and  when  so  made,  the 
value  of  the  work  added  or  omitted  shall  be 
computed  by  the  architect  and  the  amount 


80  ascertained  shall  be  added  or  deducted 
from  the  contract  price." 

The  plaintiff  supplied  material  to  the  con- 
tractor for  use  in  the  building,  to  the  amount 
In  value  of  $901.55.  The  contract  provided 
for  a  first  payment  of  $500  when  the  founda- 
tion was  laid,  and  a  second  payment  of  $500 
when  the  stucco  work  was  completed,  the 
third  and  fourth  payments  in  other  contin- 
gencies, and  to  a  fifth  and  floal  payment  of 
$922.  The  contractor  received  the  first  third, 
and  fourth  payments,  but  not  the  second, 
which  he  waived  as  the  result  of  an  agree- 
ment with  the  owner  and  the  architect  pur- 
suant to  the  above-quoted  provision,  that  the 
contractor  should  omit  the  stucco  work,  the 
owner  would  assume  its  performance  himself, 
and  in  consideration  of  this  the  sum  of  $725 
was  deducted  from  the  contract  price. 

Tbe  plaintiff  bases  Its  claim  upon  a  stop 
notice  served  upon  the  owner  in  compliance 
with  the  third  section  of  the  Mechanics'  Lien 
Act  (3  Comp.  St  1910,  p.  3294).  The  plaintiff 
made  the  necessary  proof  of  the  delivery  of 
the  material,  and  the  service  of  the  stop  no- 
tice. Tbe  facts  upon  which  tbe  claim  is  based 
are  not  in  question,  nor  is  It  denied  that 
the  contract  was  altered  by  eliminating  the 
second  payment,  and  by  an  agreement  whicti 
empowered  the  owner  to  otherwise  contract 
for  the  doing  of  the  work  covered  by  that 
payment 

The  defendant's  liability  is  sought  to  be 
rested  on  section  6  of  tbe  Mechanics'  Lien 
Act,  relating  to  payments  In  advance  of  the 
terms  of  tbe  contract  and  on  the  proposition 
that  the  making  of  the  third  payment  before 
the  stucco  work  was  done  constituted  such 
an  advance  payment. 

The  learned  trial  judge  directed  a  verdict 
for  the  defendant  basing  bis  determination 
principally  on  tbe  case  in  this  court  of  Smith 
V.  Dodge  &  Bliss  Co.,  59  N.  3.  Eq.  586,  44 
Atl.  639.    We  think  this  action  was  correct. 

The  language  of  Mr.  Justice  Van  Syckel 
speaking  for  this  court  in  that  case  says: 

"It  is  obvious,  therefore^  that  the  order  in 
question  cannot  operate  to  diminish  the  sum  in 
the  hands  of  the  owner,  •  •  ♦  and  thereby 
to  defeat  the  inchoate  lien  of  the  material- 
man unless  the  contract  itself  reserves  the  right 
to  the  parties  to  change  it  at  their  option.  In 
that  event  the  materialman  and  workman  must 
give  credit  to  the  contractor  at  their  peril,  and 
are  without  this  inchoate  right  of  lien,  or, 
more  strictly  speaking,  are  subject  to  have  that 
right  taken  away  by  a  change  of  the  contract 
without  their  consent" 

Such  was  the  situation  in  the  case  at  bar. 
The  right  to  change  the  contract  in  tbe  par- 
ticular referred  to  by  agreement  between 
builder  and  owner  was  expressly  reserved, 
and  tbe  only  complaint  urged  here  is  that  the 
parties  to  the  contract  availed  themselves  of 
that  provision  of  tbe  contract,  without  notice 
to  the  plaintiff  and  others  Interested  as  ma- 
terialmen and  subcontractors. 

It  should  suffice  to  say  that  the  justifica- 
tion for  the  change  was  the  contract  Itaelf, 
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and  that  the  plaintiff  therefore  is  practically 
estopped  from  denying  that  the  authority  for 
the  change  existed  If  the  parties  to  the  con- 
tract deemed  it  necessary  to  make  It. 

The  argument  in  opposition  to  the  legal 
correctness  of  this  principle  is  based  upon  a 
construction  given  to  the  language  contain- 
ed in  the  opinion  of  the  learned  Chief  Justlct 
speaking  for  this  court  in  Coles  &  Son  Co.  v. 
Lothrldge,  81  N.  J.  Law,  406,  80  AtL  484, 
which  it  is  urged  must  be  held  in  effect  to  de- 
termine that  any  alteration  whatever  of  the 
provisions  of  the  contract,  whether  consent- 
ed to  by  the  parties  in  interest,  or  not,  must 
be  held  to  operate  as  eliminating  the  con- 
tract in  toto  from  the  case,  and  leaving  the 
parties  to  their  statutory  right  of  lien.  We 
do  not  so  construe  that  case,  and  it  is  mani- 
fest that  the  reasoning  contained  therein 
must  be  limited  by  the  facts  to  which  it  was 
applied. 

The  subject  of  complaint  in  that  case  was 
that  the  owner,  under  an  arrangement  with 
the  builder,  made  advance  payments  to  him 
in  consideration  of  a  discount  thereon  allow- 
ed to  him  by  the  builder  for  that  accommo- 
dation. Plainly  such  conduct  was  in  clear 
violation  of  the  terms  of  the  contract,  as  well 
as  a  contravention  of  the  terms  and  spirit 
of  the  Mechanics'  Lien  Act,  and  In  practical 
effect  subserved  the  purpose  of  enabling  the 
principals  to  the  contract  by  secret  agree- 
ment to  defraud  the  subcontractors  and  ma- 
terialmen, whose  rights  were,  so  to  speak, 
pinned  to  the  provisions  and  guaranties  of 
the  contract.  No  such  subversive  result  can 
be  attributed  to  the  contractual  privilege  of 
which  the  parties  availed  themselves  here. 
The  contract  itself,  which  in  practical  effect 
was  the  chart  by  which  all  subsidiary  par- 
ties In  interest  bad  adjusted  their  obligations 
and  shaped  their  course,  held  out  this  priv- 
ilege to  the  principal  contracting  parties  as  a 
right  of  which  they  might  avail  themselves 
during  the  progress  of  the  work,  should  clr- 
comstances  require  recourse  to  It 

The  insertion  of  the  provision  in  the  con- 
tract cannot  be  said  to  be  unreasonable  or  in- 
toided  as  a  basis  for  fraud,  since  it  is  of  the 
stereotype  order  of  covenant  peculiar  to  such 
contracts,  and  intended  to  answer  the  reason- 
able changes  of  design  or  convenience  which 
an  owner  may  deem  necessary  during  the  prog- 
ress of  the  work.  No  one  In  interest  could 
be  said  to  be  deceived  by  the  change;  none 
defrauded  by  a  course  of  action,  to  which  all 
In  practical  effect  had  in  limine  acceded  and 
contemplated. 

The  Instances,  which  may  be  cited  where 
the  principle  invoked  by  the  learned  Chief 
Justice  as  dispositive  of  the  Lothrldge  Case 
was  applied,  will  be  found  to  be  cases  where 
to  hold  otherwise  would  in  legal  effect  be 
tantamount  to  declaring  that  the  Legislature 
by  this  remedial  enactment  intended  to  lend 
Its  aid  to  the  indirect  perpetration  of  a  fraud. 
It  is  enough  for  present  purposes  to  deter- 


mine that  the  language  of  Mr.  Justice  Van 
Syckel  contained  In  Smith  v.  Dodge  &  Bliss 
Co.,  supra,  is  dispositive  of  the  case  at  bar,  and 
to  hold  that  the  very  act  complained  of  here  as 
an  alteration,  and  therefore  subversive  of  the 
contract,  was  but  the  exercise  of  a  contractu- 
al  right,  which  the  parties  in  interest,  includ- 
ing this  plaintiff,  must  be  held  to  have  con- 
templated when  they  entered  into  subcon- 
tracts, based,  as  we  must  assume,  upon  a  tac- 
it assent  to  the  provisions  of  the  principal 
contract  containing  the  provision  in  question. 
The  judgment  will  be  affirmed. 


(88  N.  J.  L.  lOG) 
PUBLIC  SERVICE  BT.  CO.  v,  BOARD  OF 

PUBLIC  UTILITY  COM-RS  et  aL 
(Supreme  Court  of  New  Jersey.    July  10,  1914.) 

(ByUahut  by  the  Court.) 

Stbekt  RAiLBOAns  (I  31*)— Use  of  Bbidqb— 
Compensation — Obdeb  of  Public  Utility 
CoMMissioNEBs— Review. 

An  order  of  the  board  of  Public  Utility 
Commissioners,  fixing  the  compensation  to  be 
paid  by  the  Public  Service  Railway  Company, 
for  the  use  of  the  Clay  Street  Bridge  over  the 
Passaic  river,  made  in  pursuance  o(  the  pro- 
visions of  P,  L.  1913,  p.  777,  held  not  unrea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |§  67,  68;    Dec.  Dig.  §  31.*] 

Certiorari  by  Public  Service  Railway  Com- 
pany against  the  Board  of  Public  Utility 
Commissioners  and  others  to  review  an  or- 
der of  such  board.    Order  affirmed. 

Argued  February  term,  1914,  before  GAR- 
RISON, TRENCHARD,  and  MINTURN,  JJ. 

Benjamin  F.  Jones,  of  Newark,  for  Essex 
County.  Joseph  M.  Noonan,  of  Jersey  City, 
for  Hudson  County.  Frank  H.  Sommer,  of 
Newark,  for  the  Board.  Frank  Bergen,  of 
Newark,  for  prosecutor. 

MINTURN,  J.  The  question  involved  in 
this  case  is  the  reasonableness  of  the  order 
of  the  PubUe  Utility  Commissioners,  requir- 
ing the  defendant  to  pay  the  sum  of  $2,614.46 
annually,  one  half  to  the  county  of  Essex  and 
the  other  half  to  the  county  of  Hudson,  for 
the  use  of  the  Clay  Street  Bridge  spanning 
the  Passaic  river  and  connecting  Clay  street, 
Newark,  with  Central  avenue  in  East  Newark. 

The  authority  to  fix  the  compensation  is 
contained  in  P.  L.  1913,  p.  777.  The  power 
of  this  court  to  review  the  order  by  certiora- 
ri, thus  made,  1;;  contained  in  section  38 
of  the  PubUc  Utility  Act  (P.  L.  1911,  p.  888), 
and  the  power  to  set  It  aside  so  far  as  the 
facts  are  concerned  Is  contained  in  the  stat- 
utory limitation: 

"When  >t  clearly  appears  that  there  was  no 
evidence  before  the  board  to  support  reasonably 
such  order,  or  that  the  same  was  without  the 
jurisdiction  of  the  board." 

In  giving  effect  to  that  section  we  are  not 
nnmindful  of  the  recent  adjudication  of  this 
court  In  Erie  Railroad  v.  Board  of  PubUc 
Utility  Commissioners,  89  Atl.  1001,  filed  Feb- 
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raary  24,  1814,  vindlcatliig  the  right  of  this 
court  upon  certiorari  to  review  the  facts  nn- 
der  the  provisions  of  the  Certiorari  Act;  bnt 
we  do  not  read  that  deliverance  as  In  effect 
nullifying  the  legislative  Intent  contained  In 
the  section  of  the  Utility  Act  under  consider- 
ation, since  It  ia  well  settled  that  the  ruling 
of  a  state  railroad  commission  made  in  ac- 
cordance with  law,  after  an  investigation 
of  the  facts,  may  be  made  final  by  legislation 
an  to  the  facts.  Buttfleld  t.  Strauahan, 
182  U.  S.  470,  24  Sup.  Ct  849,  48  L.  Ed.  525; 
Bates  Co.  ▼.  Payne,  194  U.  S.  106,  24  Uup.  Ct 
595,  48  L.  Ed.  894. 

Since  at  common  law  the  writ  of  certiorari 
was  Intended  to  review  only  the  regularity 
and  legality  of  the  record  of  the  lower  tribu- 
nal, and  not  to  settle  disputed  facts  (1  Tldd. 
Pr.  899;  Wilson  v.  Hudson,  32  N.  J.  Law, 
365),  the  Legislature,  In  conferring  the  pow- 
er to  review  the  facts  by  the  eleventh  sec- 
tion of  the  Certiorari  Act,  must  be  held  not 
to  have  conferred  an  inextinguishable  or  Ir- 
repealable  power  of  review.  The  eleventh 
section  of  the  Certiorari  Act  (1  Comp.  St 
1910,  p.  405)  and  the  thirty-eighth  section  of 
the  Utility  Act  must  therefore  be  read  as  in 
pari  materia. 

Such  In  effect  was  the  construction  given 
to  these  sections  in  a  case  involving  the  ex- 
ercise of  the  power  of  mandamus  by  this 
court  Eastern  Telephone,  etc.,  Co.  v.  Board 
of  Public  UUUty  Com'rs  (Sup.)  89  Atl.  924. 

We  are  persuaded  therefore  to  conclude 
that  what  the  Legislature  intended  in  the 
enactment  of  both  sections  was  essentially 
similar,  1.  e.,  to  concede  to  this  court  a  pow- 
er to  review  the  facts,  but  to  set  aside  the 
order  only  upon  concluding  that  the  evidence 
upon  which  the  order  rested  Is  not  such  as 
will  reasonably  support  it,  thus  placing  the 
appeal  by  certiorari  upon  the  same  status, 
relatively,  as  a  district  court  appeal.  Where 
in  such  case  there  is  evidence  upon  which 
the  lower  tribunal  may  reasonably  infer  the 
result  attained,  we  will  not  disturb  It  War- 
ren V.  Finn,  84  N.  J.  Law,  206,  86  Atl.  530. 

But  whether  we  review  the  facts  in  this 
case  under  the  eleventh  section  of  the  Certio- 
rari Act,  or  under  the  language  contained  In 
the  thirty-eighth  section  of  the  Utilities  Act, 
our  conclusion  in  this  case  must  be  Identical. 

The  question  presented  involved  an  Inquiry 
into  the  mooted  proposition  whether  the  add- 
ed weight,  and  use  of  the  trolley  car,  upon 
the  bridge,  tended  to  shorten  the  life  of  the 
structure,  and  what  financial  return  to  the 
counties,  if  such  were  ascertained  to  be  the 
fact,  would  be  fair  and  equitable  as  compen- 
sation for  the  superimposed  loss. 

The  board  heard  testimony  as  to  the  facts, 
and  considered  the  testimony  of  eminent  ex- 
perts, and  worked  the  problem  out  upon  a 
basis  which  allowed  a  certain  sum  for  inter- 
est on  the  extra  cost  of  construction  made 
necessary  by  the  added  service,  another  sum 


for  d^redation,  due  to  the  shortened  life  ot 
the  structure  in  use,  and  a  final  item  for  cost 
of  maintenance,  baaed  upon  this  use,  making 
a  total  of  $2,644.46. 

We  are  unable  to  accede  to  the  contention 
that  this  sum  is  unreasonable  in  the  light 
of  the  testimony,  and  we  think  it  is  entirely 
supportable  by  the  facts  and  the  testimony. 

The  contention  of  the  defendant  denying 
the  Jurisdiction  of  the  board  to  Impose  pay- 
ment of  compensation  upon  the  defendant,  we 
are  not  required  to  consider,  since  the  act  of 
191S  spedflcally  confers  that  power  upon  the 
board,  and  the  defendant  has  by  its  stlpola- 
tion  in  this  case  admitted  that  it  "has  no 
legal  authority  to  lay  Its  tracks  on  such 
bridge  or  cross  the  same,"  thus  conceding  to 
the  board  the  necessary  jurisdiction  to  make 
the  order  under  review. 

me  order  of  the  Board  of  Public  Utility 
Commissioners  will  therefore  be  affirmed. 


(8S  N.  J.  L.  SS) 

In   i«  DB  VBNGOECHBA. 

(Supreme  Court  of  New  Jersey.    July  16, 1914.) 

CoBPOBATioNs   (S   181*)— Rights   of  Stock - 
HOLDEBB— Inspection  of  Books. 

Where  all  of  the  other  stockholdeis  of  a 
corporation  approved  the  acts  of  its  officers,  a 
minoritjr  stooknolder  who  occupied  a  position  an- 
tagonistic to  its  interest  and  wag  friendly  to  a 
competitor,  will  not  be  granted  mandamus  to 
compel  the  officers  to  allow  inspection  of  the 
books  by  counsel  employed  by  him  in  other  liti- 
gation against  the  corporation,  where  the  only 
charge  of  bad  faith  against  the  officers  of  the 
company  was  the  purchase  of  property  which 
was  not  shown  to  have  occurred  after  the  ap- 
plicant acquired  his  stock. 

['EH.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  il  674-682,  685 ;  Dec.  Dig.  |  181.*] 

In  the  matter  of  the  application  of  Manuel 
A.  De  Vengoechea  for  a  writ  of  mandamus. 
Writ  denied. 

Argued  before  SWAYZB,  J.,  sitting  alone 
under  the  statute. 

Franklin  W.  Fort,  of  Newark  (Port  ft  Fort, 
of  Newark,  on  the  brief),  for  the  application. 
Robert  H.  McCarter,  of  Newark,  and  Louis 
Marshall,  of  New  York  City  (Frederick  R. 
Swift,  of  New  York  City,  on  the  brief),  op- 
posed. 

SWAYZB,  J.  I  do  not  find  it  necessary 
to  consider  the  very  interesting  and  impor- 
tant legal  question  that  was  argued  as  to  the 
limitation  of  the  common-law  right  of  a 
stockholder  to  examine  the  books  of  a  corpo- 
ration, by  provisions  Inserted  in  the  articles 
of  association.  I  have  reached  the  conclu- 
sion that  the  application  is  not  made  In 
good  faith  for  the  purpose  of  ascertaining  the 
true  status  of  the  company,  or  of  taking 
measures  to  protect  the  interests  of  the  ap- 
plicant as  a  stockholder,  bnt  rather  for 
the  purpose  of  annoying  the  company  and 
perhaps  assisting  the  applicant  in  hi?  pend- 
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Ing  litigation  against  It,  which  Is  aside  from 
his  Interest  as  a  stockholder. 

The  list  of  questions  submitted  to  the 
company  as  to  which  he  desired  information 
U  long,  and  not  only  covers  a  large  part  of 
the  company's  operations  in  Costa  Rica  and 
Colombia,  but  seeks  for  information  as  to 
the  actual  value  of  properties  already  owned 
by  the  company  which  cannot  be  ascertained 
from  the  books,  and  in  the  case  of  many  prop- 
erties was,  moreover  well  known  to  the  appli- 
cant The  attempt  to  have  the  examination 
conducted  by  counsel  who  were  employed  by 
the  applicant  in  litigation  adverse  to  the  com- 
pany Is  an  indication  of  hostility,  and  leads 
me  to  believe  that  threats  were  in  fact  made 
by  the  applicant  against  the  company  as  testi- 
fied to  In  the  counter  aflSldavits.  The  threat 
to  use  against  the  company  letters  which 
seem  to  have  been  stolen  from  its  flies,  in- 
stead of  calling  the  attention  of  the  company 
to  the  theft,  and  revealing  the  source  from 
which  he  obtained  the  copies,  lead  me  to 
believe  that  he  la  inimical  to  the  company. 
His  relations  with  the  Atlantic  Fruit  & 
Steamship  Company  evince  a  willingness  to 
help  a  competitor,  not  consistent  with  the 
interests  of  the  United  Fruit  Company. 

The  fact  that  his  holdings  Of  stock  are  small 
compared  with  the  whole  amount  outstand- 
ing is,  of  course,  of  no  importance.  It  is 
the  duty  of  the  courts  in  a  proper  case  to 
protect  minority  stockholders;  but  the  pow- 
er to  order  an  Inspection  of  books  is  so 
great,  its  exercise  may  affect  unfavorably  so 
many  innocent  stockholders,  and  may  cause 
such  Inconvenience  or  perhaps  such  ruinous 
results  to  a  corporation  whose  operations 
are  so  extensive  in  two  continents,  that  the 
court  ought  to  exercise  the  power  with  the 
greatest  care,  and  only  when  a  case  Is  pre- 
sented which  Indicates,  not  only  a  bona  fide 
desire  to  safeguard  the  interests  of  all  stock- 
holders, but  a  probability  that  the  interests 
of  all  will  be  served  by  the  proposed  Investi 
gation.  It  is  a  striking  fact  that,  although 
this  effort  of  the  applicant  to  secure  an  in- 
q)ectlon  of  the  books  has  been  poiding  sever- 
al months,  and  although  he  had  the  oppor- 
tnnity  at  the  ibmual  meeting  in  1913,  at 
which  the  stockholders  were  largely  repre- 
sented by  more  than  70  per  cent  of  the  total 
stock  outstanding,  and  although  the  appli- 
cant then  raised  questions  -as  to  the  conduct 
of  the  directors  and  officers,  he  stood  alone 
In  his  disapproval  of  their  acts,  and  the  in- 
tervening time  has  brought  no  other  stock- 
holder to  his  aid.  In  such  a  case  the  court 
onght  to  consider  with  even  greater  care  than 
usual  the  grounds  alleged  for  an  inspection. 
The  charge  that  banana  plantations  were 
bou^t  at  an  excessive  price,  that  the  Lindo 
Fmlt  Company,  which  owned  them,  was  con- 
trolled by  officers  and  directors  of  the  United 
Frnit  Company,  that  the  Lindo  Company  sold 
to  an  Kngllsb  corporation  also  controlled  by 


officers  and  directors  of  the  United  Fruit 
Company,  from  which  the  latter  acquired 
the  properties,  la  a  charge  that  would  require 
investigation  and  Justify  action  by  the  court 
if  it  were  properly  sustained  by  the  proofs. 
It  1b,  however,  made  solely  upon  Information 
and  belief,  the  source  of  which  is  not  dis- 
closed, and  the  date  of  the  transaction  is 
left  uncertain.  So  far  as  appears,  the  Unit- 
ed Fruit  Company  acquired  these  properties 
within  a  few  months  after  "the  early  part  of 
the  year  1912" ;  that  Is,  probably  before  the 
applicant  became  a  stockholder,  which  was 
not  until  August  1912.  Whether  he  bought 
his  stock  with  knowledge  of  this  transac- 
tion is.  an  important  drcumstanoe  in  deter- 
mining whether  the  discretion  of  the  conrt 
to  award  a  mandamus  shall  be  exercised  in 
his  favor.  The  knowledge  of  the  fact  rests 
in  his  breast  alone,  and  he  has  not  chosen 
to  make  It  known.  Serious  as  the  charge  Is, 
I  am  not  willing  in  the  state  of  the  proofs 
to  throw  open  to  the  applicant  the  books  of 
the  company,  certainly  without  the  approval 
and  apparently  against  the  wishes  of  his 
fellow  stockholders  who  have,  by  formal  reso- 
lution from  which  the  applicant  alone  dis- 
sented, approved  the  acts  of  the  officers  of 
the  company. 

The  charge  that  the  company  has  acquired 
various  other  banana  plantationa  at  exces- 
sive prices  imputes  at  most  only  bad  Judg- 
ment to  the  responsible  officers,  and  not 
necessarily  even  that  The  depreciation  is 
said  to  be  due  to  the  fact  as  the  applicant 
says,  that  the  plantations  are  affected  with 
the  banana  disease,  or  with  a  saline  impreg- 
nation known  as  salltre.  Whether  the  con- 
dition existed  at  the  time  of  the  purchase  or 
arose  afterward,  whether  it  was  known  or 
ought  to  have  been  known  to  the  officers  of 
the  company,  does  not  appear.  No  doubt  in 
transactions  as  numerous  and  as  large  as 
those  of  the  United  Fruit  Company  mistakes 
are  made,  and  the  company's  agents  are 
sometimes  deceived.  That  fact  would  not 
necessarily  show  mismanagement  and  the 
long-continued  success  of  the  company  in- 
dicates good  management  The  drop  in  the 
stock  exchange  value  of  Its  stock  is  no  more 
than  happens  in  the  case  of  stock  of  the  best 
managed  corporations  due  to  fluctuations  In 
general  market  conditions  entirely  oatslde 
the  control  of  the  company. 

In  one  case  it  is  conceded  that  the  com- 
pany paid  more  for  a  plantation  than  it 
was  worth ;  but  it  is  shown  that  other  con- 
siderations valuable  to  the  company  were 
involved.  The  effort  of  the  applicant  to 
make  a  case  by  the  use  of  a  portion  only  of 
Mr.  Schermerhom's  entirely  frank  letter,  and 
by  concealing  an  essential  portion,  does  not 
commend  him  to  f&vorable  consideration. 

The  applicant  himself  avers  that  he  had 
personal  knowledge  of  these  transactions, 
or  had  seen  copies  of  the  deeds  recorded  In 
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Colombia;  whether  any  of  this  knowledge 
antedated  his  purchase  of  stock  does  not  ap- 
pear. 

Other  charges  that  are  made  on  Informa- 
tion and  belief  I  disregard,  In  the  absence 
of  proof  of  the  source  of  the  Information 
and  the  responsibility  and  knowledge  of  the 
Informants. 

The  charge  that  there  are  discrepancies  be- 
tween the  reports  for  1912  and  1913  Is,  I 
think,  sufficiently  met  by  the  explanation  of 
the  company,  which  the  applicant  does  not 
controvert. 

The  applicant  falls  to  make  out  a  case 
which  would  Jnstify  me  In  allowing  the 
writ  The  application  is  therefore  .denied, 
with  costs. 

(83  N.  J.  Eq.  «0) 

MAGKAY  v.  MACKAT.     (No.  lOL) 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 

July  10,  1914.) 
1.  Httsband   and  Wife  (g  283*)— Rioht  to 

AIjLOWANCE      foe     MaINTENANCK— NBQIiECT 

or  Husband  to  Provide  fob  Wife. 

Where  a  husband  earning  from  $150  to 
|17S  a  week  during  the  theatrical  season  of  40 
weeks  abandoned  his  wife  and  two  small  chil- 
dren, without  justifiable  cause,  and  thereafter 
paid  her  $1.60  a  day,  which  was  subsequently 
increased  to  $15  a  week,  he  paying  the  rent, 
coal,  and  gas  bills,  he  was  guilty  of  refusing  and 


neglecting  to  maintain  and  provide  for  her  with 
in  Divorce  Act.  |  26  (2  Comp.  St.  1910,  p.  2038), 
providing  that,  if  a  husband,  without  justifiable 


cause,  abandons  his  wife  or  separates  himself 
from  her,  and  refuses  or  neglects  to  maintain 
and  provide  for  tier,  the  court  of  chancery  may 
order  suitable  support  and  maintenance  to  be 
provided  by  the  husband  for  the  wife  and  her 
children. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S|  1062-1073;  Dec.  Dig.  i 
283.  •! 

2.  Husband  and  Wii»  (J  298*)— Actions  fob 
Sefabats  Maintenance— Excessiybness  of 
Award. 

Where  a  husband  who  abandoned  his  wife 
and  two  small  children,  without  justifiable  cause, 
was  earning  from  $150  to  $175  a  week  when  em- 
ployed during  the  theatrical  season  of  40  weeks, 
an  allowance  of  $40  a  week  to  the  wife  for  the 
support  and  maintenance  of  herself  and  chil- 
dren was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  (Jent  Dig.  g  1093 ;   Dec.  Dig.  g  298.*] 

3.  Appeal  and  Brbob  (g  356*)— Time  fob 
Taking  Appeal  from  Inteblooctobt  Ob- 

DEBS. 

Under  Chancery  Act  g  111  (1  C!omp.  St 
1910,  p.  450),  requiring  all  appeals  except  from 
final  decrees  to  be  made  within  40  days  after 
filing  the  order  or  decree  appealed  from,  an  ap- 
peal from  an  order  for  ne  exeat  taken  more 
than  40  days  after  the  filing  of  the  order  would 
not  be  considered,  as  orders  incidental  to  the 
suit,  and  not  affecting  the  merits,  are  conclusive, 
unless  appealed  from  within  40  days. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1926,  1927;  Dec.  Dig.  g 
356.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  Elolse  Mackay  against  Edward 
Jay  Mackay.  From  a  decree  for  complain- 
ant, defendant  appeals.    Affirmed. 


Smith,  Mabon  &  Herr,  of  Hoboken,  for  ap- 
pellant Weller  &  Uchtenstein,  of  Hoboken, 
for  appellee. 

KALISCH,  J.  The  complainant  filed  her 
bill  of  complaint  against  her  husband,  the  ap- 
pellant for  support  and  maintenance,  under 
section  26  of  the  Divorce  Act  (2  Comp.  St 
1910,  p.  2038). 

The  complainant  in  the  bill  charged  her 
husband  with  having,  without  Justifiable 
cause,  separated  himself  from  her,  and  with 
refusing  and  neglecting  to  support  her  in  a 
suitable  and  proper  maimer. 

It  appeared  that  the  wife  had  the  custody 
and  care  of  two  boys,  aged  two  and  three 
years,  respectively,  the  issue  of  the  marriage. 

The  advisory  master  found  the  cliarges  la 
the  bill  proven,  and  advised  a  decree  direct- 
ing the  appellant  to  pay  $40  a  week  for  the 
support  and  maintenance  of  bis  wife  and 
children. 

[1]  The  first  gronnd  urged  by  the  appellant 
against  the  yalldlty  of  the  decree  is  that  the 
Court  of  Chancery  was  without  Jurisdiction 
to  make  a  decree  In  favor  of  the  wife. 

This  claim  Is  based  upon  the  assertion  of 
counsel  of  appellant  that  the  evidence  adduc- 
ed  before  the  master  does  not  support  a  find- 
ing that  there  has  been  a  neglect  or  refusal 
on  the  husband's  part  to  maintain  his  wife. 

We  think  the  evidence  is  ample  to  support 
the  finding.  The  husband  without  Justifiable 
cause  abandoned  bis  wife,  leaving  their  two 
children  with  her.  He  Is  an  actor,  by  profes- 
sion, and  when  employed  during  the  theatri- 
cal season  of  40  weeks  earns  from  $150  to  $175 
a  week.  It  appears  that  while  earning  $150 
a  week  he  was  paying  bis  wife  for  the  sup- 
port of  herself  and  children  about  $110  a 
month.  At  first  he  paid  his  wife  $1.50  a  day. 
which  was  Increased  to  $15  a  week;  the  rent, 
coal,  and  gas  bills  being  paid  by  him.  Oat 
of  the  $15  the  wife  was  to  provide  all  oth«r 
necessaries  of  life.  The  wife  had  no  other 
source  of  income,  bad  no  means  of  her  own. 
and  was  in  ill  health. 

We  think  the  evidence  warranted  a  finding 
that  the  husband  was  guilty  of  refusing  and 
neglecting  to  maintain  and  provide  for  Ms 
wife.  In  the  sense  in  whi(9i  the  words  are 
nsed  in  the  statute,  upon  which  her  blU  is 
founded,  because  it  appeared  that  the  hus- 
band did  not,  according  to  the  Income  he  was 
receiving,  suitably  and  properly  provide  for 
her,  under  the  circumstances. 

[2]  It  Is  also  urged  that  the  amount  of  $40 
a  week  for  the  support  and  maintenance  oC 
the  wife  and  children  is  excessive. 

In  view  of  the  fact  that  the  appellant's 
standing  in  his  profession  is  such  that  he 
commanded  a  salary  of  $150  to  $175  a  week 
when  employed  during  the  theatrical  season, 
we  do  not  think  the  amount  fixed  is  excea- 
slve. 

[3]  Lastly,  the  appellant  appeals  from  an 
order  for  ne  exeat,  made  and  filed  in  tha 
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cause,  on  the  Sd  day  of  September,  1918,  and 
tbe  notice  of  appeal  was  filed  on  the  24th 
day  of  January,  1914,  more  than  four  months 
after  the  order  was  filed.  Section  111  of  the 
chancery -act  (1  G  &  1910,  p.  460),  among 
other  things,  requires  that: 

"All  appeals,  except  from  final  decrees,  shall 
be  made  within  forty  days  after  filing  the  order 
or  decree  appealed  from." 

This  clause  of  tbe  section  of  the  act  was 
construed,  by  this  court.  In  Decker  v.  Kuck- 
man,  28  N.  J.  Eq.  614,  to  mean  such  orders 
and  decrees  relative  to  pleadings  and  adjudi- 
cations merely  incidental  to  the  suit,  and 
not  affecting  the  merits,  and  as  to  those  that 
they  were  conclosire,  except  when  appealed 
from  within  40  days. 

The  order  for  ne  exeat  was  clearly  inci- 
dental to  the  salt,  and  in  no  manner  affected 
the  merits.  Tbe  api)eal  not  having  been  tak- 
en within  the  time  prescribed  by  law,  the 
matter  is  not  properly  before  us,  and  will  not 
be  considered. 

The  decree  sbonld  be  affirmed. 


(8$  N.  J.  Ij.  m 

BURLINGTON  DISTILLING  CO.  v.  STATE 

BOARD  OF  ASSESSORS. 
(Supreme  Court  of  New  Jersey.    July  10,  1914J 

(ByllaiuB  ly  the  Court.) 
Taxation  (|  238*)— Pbanchisk  Tax— Exemp- 
tion— COBPOBATIOIf  EKPLOTBD  IN  BUSINESS. 

The  prosecutor,  a  manufacturing  corpora- 
tion, having  stated  in  its  annual  return  to  tbe 
State  Board  of  Assessors  that  it  had  not  begun 
business  yet,  but  that  its  factory  was  in  process 
of  erection,  aod  it  was  not  disputed  that  at 
least  50  per  cent  of  its  capital  stock  was  there- 
by invested  here,  held  that  it  was  thereby  em- 
ployed in  business  in  New  Jersey  and  was  car- 
Sing  on  its  bnsiness  liere,  so  as  to  come  within 
e  provisions  of  the  franchise  tax  act. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  383-385 ;    Dec.  Dig.  {  236.*] 

Certiorari  by  the  Burlington  DistilUng  Com- 
pany against  tbe  State  Board  of  Assessors 
to  review  a  tax  assessment  Assessment  set 
uideL 

▲rgned  February  term,  1914,  t>efore  GAR- 
RISON, TRENCHARD,  and  MINTURN,  JJ. 

B.  H.  Voorhees,  of  Camden,  for  prosecutor. 
BMxnund  Wilson  and  Francis  H.  McGee,  I>otb 
of  OYenton,  and  John  W.  Wesoott,  of  Camden, 
for  defendant 

MINTURN,  J.  This  is  a  certiorari  to  re- 
Tiew  an  assessment  for  taxes  imposed  upon 
tbe  prosecutor  for  the  year  1912.  The  Bur- 
lington Distilling  Company  was  incorporated 
under  the  laws  of  the  state  of  New  Jersey  on 
the  14th  day  of  August,  1911,  for  the  pur- 
pose of  manufacturing  denatured  alcohol  and 
Its  by-products,  and  immediately  thereafter 
purchased  land  and  began  the  erection  and 
constmction  ot  a  plant  for  the  purpose  of 
eariTlng  out  the  objects  of  its  Incorporation. 
nie  company  sold  its  capital  stock,  and  from 
tbe  proceeds  of  the  sale  erected  a  plant,  which 


was  in  the  course  of  erection  very  soon  after 
tbe  incorporation  of  the  company,  In  1911, 
and  down  to  the  fall  of  1918,  when  according 
to  the  testimony  it  began  the  actual  manu- 
facture of  denatured  alcohol  and  its  by- 
products. During  that  time  that  company 
expended  upwards  of  $200,000,  in  the  erection 
and  construction  of  Its  plant,  all  of  which  ex- 
penditure was  derived  from  the  sale  of  its 
stoclc.  The  testimony  shows  that  no  part  of 
the  capital  of  the  company  was  used  for  any 
purpose  other  than  the  erection  and  construc- 
tion of  its  plant,  and  the  necessary  working 
capital  to  carry  on  its  business. 

The  corporation  made  Its  report  under  tbe 
law  on  the  form  Issued  by  the  State  Board  of 
Assessors.  It  is  the  contention  of  that  board 
that  because  paragraphs  9  and  10  of  the  re- 
port are  not  filled  out  or  answered,  the  com- 
pany is  liable  for  an  assessment  upon  the  total 
amount  of  the  capital  stock  authorized  to  be 
Issued.  It  Is  also  contended  that  a  corpora- 
tion Is  liable  to  taxation  from  tbe  time  of 
its  incorporation  until  the  process  of  manu- 
facturing is  actually  l>egun  In  the  state.  The 
officers  of  the  company  In  not  answering  para- 
graphs 9  and  10  of  their  report,  added  by 
way  of  explanation  the  following,  "Have  not 
begun  business  yet  Factory  in  process  of 
erection." 

.  The  act  under  which  the  tax  is  sought  to 
be  imposed  is,  "An  act  to  provide  for  the  im- 
position of  state  taxes  upon  certain  corpora- 
tions and  for  the  collection  thereof,"  approv- 
ed April  18,  1884  (P.  Lu  1884,  p.  232)  as 
amended  by  P.  L.  1006,  p.  81,  and  provides 
that  the  act  of  assessing  franchise  taxes  of 
this  nature  shall  not  apply  to  manufacturing 
corporations,  at  least  50  per  centum  of  whose 
capital  stock  Issued  and  outstanding  is  in- 
vested in  minipg  or  manufacturing  carried 
on  in  this  state,  and  which  miniug  or  manu- 
facturing corporation  shall  have  stated  in  the 
annual  return  to  the  State  Board  of  Asses- 
sors where  the  manufacturing  establishment 
of  such  corporation  is  located,  the  character 
of  the  goods  manufactured,  and  the  total 
amount  of  Its  capital  stock,  embarked  in  tho 
business  of  manufacturing,  and  the  amount 
Of  capital  stock  employed  in  New  Jersey  in 
carrying  on  such  mani^actaring  business. 

Tlie  question  presented  l>ecoiiie8  one  of  leg- 
islative intent  Taylor  v.  United  States,  S 
How.  197,  11  L.  Ed.  650;  CUquots  Cham- 
pagne, 8  Wall.  114,  18  L.  Ed.  116.  Quite  ob- 
viously the  legislative  purpose  manifested  in 
this  legislation  was  to  encourage  by  liberal 
enactment  the  locating  in  tills  state  of  useful 
manufactures.  From  this  point  of  view,  the 
capital  of  the  corporation  Is  employed,  in  this 
state,  when  it  Is  devoted  In  a  bona  fide  en- 
deavor to  building  the  necessary  plant  for 
carrying  on  the  business  of  manufacturing. 
It  would  be  manifestly  unreasonable  to  as- 
sume that  the  Legislature  Intended  a  corpora- 
tion to  carry  on  Its  manufacturing  without 
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the  constractlAn  of  a  plant  In  this  state,  aa  a 
necessary  condition  thereto.  A  legUlaUve 
policy  exhibiting  such  a  liberal  scheme  of  In- 
dustrial encouragement  should  not  receive  a 
construction  so  narrow  and  Illiberal  as  to 
subvert  the  very  policy  which  quite  obviously 
such  legislation  was  intended  to  erect  and 
subserve.    Black  on  Interpretation,  325. 

The  assessment  under  review  wiU  be  set 
aside. 

(83  N.  J.  Eq.  EM)       • 

THROPP  et  aL  v.  PUBLIO  SERVICB  ELEC- 
TRIC CO. 

(Court  of  Chancery  of  New  Jersey.    July  7, 
1»14J 

1.  Blectbicitt  (M  1%,  e»>— St«est  Liom- 

INO — POI-ES   IN    StRKKT. 

Township  Act  March  24,  1899  (P.  L.  p. 
S99)  I  67,  provides  that  a  township  committee 
may  provide  for  lighting  the  streets  and  public 
places  of  the  township,  and  may  contract  with 
an;  person  or  private  corporation  for  a  supply 
of  light  for  public  use  in  the  township.  Held, 
that  the  power  to  light  the  streets  includes  the 
power  to  use  the  prevailing  and  approved  meth- 
ods of  illuminating  by  electricity,  which  Implies 
the  right  to  employ  the  Instruments  required  to 
effectuate  the  object,  including  the  right  to 
erect  poles  and  wires  in  the  streets  for  publie 
lighting  without  the  consent  of  abutting  owners. 
l£id.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {§  1%,  6.*] 

2.  Electbicitt  (J  6*)  —  Distribution  —  Pm- 
VATK  Transmission— USB  of  Streets. 

Where  an  electric  light  company  having  a 
franchise  to  light  the  streets  of  a  township  and 
to  construct  poles  and  wires  in  the  streets  for 
that  purpose  erected  poles  in  the  streets  much 
larger  and  higher  than  was  necessary  for  that 
purpose  in  order  to  carry  a  high-tension  trans- 
mission system  intended  for  the  sale  of  electric- 
ity to  private  consumers,  the  construction  of 
such  poles  without  the  consent  of  abutting  own- 
ers was  unlawful,  and  subject  to  injunction. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  6.*] 

Suit  by  William  R.  Thropp  and  others 
against  the  Public  Service  Electric  Com- 
pany.   Decree  for  complalnanta 

Richard  S.  Wilson,  of  Trenton,  for  com- 
plainants; Frank  Bergen,  of  Newark,  for  de- 
fendant. 

BACKES,  y.  O.  The  defendant  erected 
electric  light  poles  on  the  highway  in  front 
of  the  complainants'  land,  located  in  Hamil- 
ton township,  Mercer  county,  without  their 
consent,  whicdi  they  seek  to  have  removed. 
At  the  time  the  poles  were  put  up,  and  wires 
were  strung,  the  defendant  was  under  con- 
tract with  the  municipality  to  furnish  street 
electric  llghttng,  and,  with  others,  the  high- 
way in  front  of  the  complainants'  property 
was  designated  by  the  authorities  for  that 
purpose. 

In  so  far  as  the  poles  and  wires  may  be 
considered  as  means  for  public  lighting,  au- 
thority for  their  construction  Is  to  be  found 
in  the  Township  Act  of  1899  (page  372),  sec 
tion  67  of  which  reads: 


"The  township  committee  shall  have  the  pow> 
er  to  provide  for  lightini;  the  streets  and  pulv 
lie  places  of  the  township,  and  for  that  pur- 
pose may  contract  with  any  person  or  private 
corporation  for  a  supply  of  light  for  paUie  use 
ia  said  township." 

[1]  The  power  to  light  the  streets  Includes 
the  power  to  nse  the  prevailing  and  approved 
methods  of  illuminating  by  electricity,  and 
necessarily  implies  the  right  to  employ  th« 
Instruments  required  to  effectuate  the  object 
of  the  grant;  and  when  the  privilege  thua 
granted  Is  exercised  through  the  medium  of 
another,  as  authorized,  the  right  is  automat- 
ically conferred  on  that  other.  French  v. 
Robb,  67  N.  X  Law  (38  Vr.)  260,  SI  AtL  509, 
57  L.  B.  A.  966,  01  Am.  St  Rep.  433;  An- 
dreas V.  Gas  ft  Electric  Co.,  61  N.  3.  Eq.  (16 
Dick.)  69,  47  AtL  655.  That  poles  and  wires 
may  be  placed  in  a  highway  by  a  municipal- 
ity for  Its  public  lighting,  without  the  con- 
sent of  abutting  owners,  is  settled  by  authori- 
ty in  thb  state.  Meyers  r.  Electric  Co.,  63 
N.  J.  Law  (34  Vr.)  573,  44  AtL  713. 

"The  use  of  a  street  of  a  city  or  other  ma- 
nicipality  for  the  purpose  of  placing  lamp  posta 
or  of  laying  fas  pipes  and  mains  therein,  or 
erecting  electric  poles  and  conductors,  for  pur- 
poses of  public  lighting,  is  one  of  the  burdens 
upon  the  fee  which  must  be  borne  as  an  inci- 
dent to  the  public  right  of  traveling  over  th* 
way,  and  is  one  of  the  uses  for  wbicn  the  land 
was  taken  or  dedicated  as  a  public  highway." 
Dillon  on  Mun.  Corp.  (5th  Ed.)  f  1213. 

The  complainants  do  not  pretend  that  they 
have  sustained  any  injury  which  Is  not  com- 
mon to  all  abutting  landowners,  nor  do  they 
invoke  any  special  equities  in  their  favor; 
but,  on  the  argument,  rested  their  claim  to 
relief  in  this  respect  exclusively  upon  the 
theory  that  the  poles  on  their  property,  even 
for  public  lighting  purposes,  are  an  unlawful 
invasion  of  their  property  rights.  Upon  this 
aspect  of  the  case  they  must  f alL 

[2]  There  is,  however,  another  element  In 
the  case  which  they  have  vigorously  pressed. 
They  Insist  that  the  poles  are  very  much 
larger  than  is  required  for  the  lighting  of  the 
highways  of  the  township,  and  that  the  de- 
fendant's design  in  erecting  poles  of  such 
great  sustaining  capacity  as  these  have  was 
to  carry  wires  for  private  lighting  and  wires 
of  a  high-tension  transmission  system,  tbe 
standard  voltage  of  which  la  13^200  volta.  As 
to  this,  the  proof  is  abundant .  The  defend- 
ant has  power  plants  at  Trenton,  Borden- 
town,  BurUngton,  and  Camden,  which  have 
recently  been  connected  by  the  high-tension 
transmission  system,  the  wires  of  which  er- 
tmd  from  the  Trenton  Station  along  high- 
ways to  the  northerly  Une  of  the  complain- 
ants' property  and  then  by  detour  to  a  point 
below  their  southerly  line,  where  they  again 
strike  the  highway  and  thence  on  to  Cam- 
den. The  poles  of  the  trunk  line  ate  of  n 
uniform  height  of  about  63  feet  when  In  posi- 
tion and  measure  at  the  ground  base  approx- 
imately 16  Inches  in  diameter,  with  gains  for 
three  or  four  cross-arms  near  the  top.    The 
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line  was  being  bailt,  and  10  poles  had  been 
set  along  tbe  complainants'  lands,  when,  be- 
cause of  their  protest,  the  work  at  this  point 
was  stopped,  and  the  detour  made.  The  10 
poles  remained,  and  more  were  added  to  com- 
plete the  closure,  upon  which  were  stnmg  a 
single  line  of  two  wires,  40  feet  up  the  poles, 
to  supply  lamps,  which  bang  17  feet  from  the 
ground. 

Althoogh  the  defendant* b  witnesses  aver 
that  the  poles  in  front  of  the  complainants' 
property  were  of  standard  size,  and  were  set 
to  enable  the  defendant  to  carry  out  its  con- 
tract with  the  township,  it  is  also  made  plain 
by  them  that  they  are  an  Integral  and  indis- 
pensable part  of  the  defendant's  general  plan 
of  operation  for  the  transmission  of  electrical 
energy  for  public  and  private  consumption, 
to  whereyer  the  current  can  be  profitably 
marketed:  and,  indeed,  they  state  very  can- 
didly that  but  for  the  objection  of  the  com- 
plainants, the  detour,  so  far  as  the  high-ten- 
sion wires  are  concerned,  would  not  have 
been  made,  and  that  they  would  have  been 
strung  on  the  poles,  the  subject  of  this  liti- 
gation. 

In  testifying  to  the  effect  that  the  build- 
ing of  the  transmission  line  was  not  enter- 
tained by  the  defendant  until  nearly  a  year 
after  these  poles  were  set,  the  assistant  en- 
gineer of  the  defendant  is  evidently  mistak- 
en, because  a  year  has  not,  as  yet,  transpired. 
What  he  evidently  meant  was  that  it  was 
nearly  a  year  after  the  township  began  nego- 
tiating for  this  lighting,  which  was  in  1912, 
that  the  trunk  line  was  projected.  This  har- 
monizes with  the  rest  of  the  facts,  all  of 
which  clearly  evince  that  this  construction 
was  chiefly  to  further  the  private  enterprise 
of  the  defendant  The  use  made  of  the  poles 
in  furnishing  public  lighting  to  the  township 
is  merely  incidental  to  the  defendant's  gen- 
eral scheme  or  project,  and,  as  one  of 'the  de- 
fendant's witnesses  testified,  they  were  put 
up  "for  future  purposes,"  obviously  meaning 
*^or  future  distribution  of  electricity,  else- 
wliere  and  to  others  than  the  township."  It 
is  perfectly  patent  that  this  line  of  two  wires, 
all  that  is  needed  to  light  the  township  roads, 
does  not  require  these  massive  poles  to  sus- 
pend it,  and  it  is  equally  incredible  that  the 
poles  were  erected  solely  for  that  purpose. 
It  Is  of  no  consequence  that  the  poles  on  the 
complainants'  property  are  of  the  standard 
approved  In  electrical  engineering,  and  of  a 
size  onlform  with  those  on  the  highway,  on 
lands  of  adjoining  owners,  who  perhaps  con- 
sented to  their  erection.  We  are  dealing 
strictly  with  the  rights  of  the  complainants 
and  tbe  extent  to  which  the  defendant  may 
exercise  its  power  under  the  statute  without 
invading  those  rights. 

The  power  conferred  by  the  statute  on  the 
defendant,  in  virtue  of  its  agency  of  the 
township,  is  measured  and  fixed  by  the  power 
granted  to  the  principal.  To  the  extent  of 
erecting  such  poles  and  stringing  such  wires 


as  may  reasonably  be  required  for  the  car- 
rying out  of  its  contract  with  the  township, 
the  defendant  had  authority  to  put  them  in 
the  highway  on  thfe  lands  of  the  abutting 
owners  without  their  consent  Any  erections 
in  excess  of  these  requirements,  though  they 
may  serve  in  perforiAlng  the  contract,  are, 
without  such  consent,  unlawful.  P.  L.  1806, 
p.  322.  Andreas  v.  Gas  &  Electric  Ck>.,  supra. 
An  injunction  will  issue  to  remove  the 
poles.  Application  may  be  made  to  have  de- 
termined the  size  of  poles  to  be  substituted. 


(8S  N.  J.  Eq.  6«S> 
W.  M.  OSTRANDER,  Inc,  v.  UNITED  NEW 

JERSEY  R.  &  CANAL  CO.  «t  al.  (No.  4a) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  10,  1914J 

1-  lujunctiok    (§   87*)— establishiocmt   ot 

Right  at  Law— Jubisdictiow. 

Where,  in  a  suit  to  restrain  a  railroad  com- 
pany from  destroying  certain  farm  cro88ing& 
and  from  violating  a  covenant  in  its  right  of 
way  deed,  defendant  denied  that  complainant 
had  any  right  to  enforce  tbe  covenant,  but  did 
not  challenge  the  Jurisdiction  of  the  equity 
court  in  the  answer,  it  was  tbe  duty  of  the 
court  to  retain  the  bul  for  a  reasonable  time  to 
enable  complainant  to  establish  its  title  to  tbe 
covenant  in  question  at  law. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Cent,  Dig.  {  85 ;   Dec.  Dig.  {  37.*] 

2.  Sfxcitic  Pebfobhancb  (§  126*)— Pbooxbd- 

iNoa— Reuef  Awabdkd. 

Where  a  railroad  right  of  way  deed  pro- 
vided that  the  railroad  company  should  con- 
struct and  maintain  two  farm  crossings  over 
the  right  of  way,  a  decree,  enforcing  specifio 
performance  of  such  covenant  and  declaring  that 
complainant  was  entitled  to  enjoy  a  right  of 
way  or  easement  for  itself,  its  agents,  servants, 
and  licensees  on  foot  or  in  vehicles  over  the 
lands  of  defendant,  was  erroneous  as  in  effect 
changing  a  farm  crossing  to  a  Ughway. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |§  55,  401-406 ;    Dec.  Dig. 

Appeal  from  Court  of  Chancery. 

Suit  by  W.  M.  Ostrander,  Incorporated, 
against  the  United  New  Jersey  Railroad  & 
Canal  Company  and  others.  From  a  decree 
in  favor  of  complainant,  defendants  appeal. 
Reversed,  with  directions. 

Alan  H.  Strong,  of  New  Bmnswidc.  for 
appellants.  McDennott  ft  Enright,  of  Jersey 
City,  for  Appellee. 

KALISCH,  J.  The  respondent,  complain- 
ant below,  the  owner  of  a  tract  of  land,  in 
the  county  of  Middlesex,  lying  on  both  sides 
of  the  railroad.  United  New  Jersey  Railroad 
&  Canal  Company,  which  it  holds,  through 
mesne  conveyances,  from  Ellis  and  Edward 
E.  Potter,  filed  its  bill  of  complaint  in  the 
Court  of  Chancery  against  tbe  appellants,  de- 
fendants below,  for  specific  performance. 

The  prayer  for  relief  is,  in  substance:  That 
tbe  defendants  be  enjoined  and  .commanded 
to  restore  certain  easements,  crossings,  and 
rights  of  way  over  their  premises  as  the 
same  existed  at  tbe  time  of  a  conveyance 
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made  by  Ellis  and  Edward  E.  Potter  to  the 
United  New  Jersey  Railroad  &  Canal  Com- 
pany, one  of  the  appellants,  in  1882;  and  that 
the  defendants  be  enjolded  and  commanded 
to  remove  all  obstructions  erected  and  main- 
tained by  tbem  in  said  crossings  or  rights 
of  way  -,  and  that  the  defendants  be  enjoined 
and  restrained  from  farther  obstructing  the 
easements  and  crossings  by  the  building  of 
embankments,  the  excavation  of  ditches,  and 
by  the  construction  of  further  railroad  tracks 
thereon,  without  maintaining  thereover  plat- 
forms and  approaches  at  such  grades  as  to 
afford  the  complainant  free  and  unobstructed 
passage  suitable  f  <»:  pedestrians  and  vehicles ; 
and  that  the  defendants  be  enjoined  and  com- 
manded, not  only  to  re-establish  the  crossings 
and  rights  of  way,  bnt  to  maintain  the  same 
over  their  premises  In  suitable  condition  for 
the  passage  of  pedestrians  and  vehicles,  and 
for  such  further  and  other  relief  as  the  na- 
ture and  circumstances  of  the  case  may  re- 
quire. 

The  basis  for  Invoking  the  Jurisdiction  of 
the  Court  of  Chancery,  by  the  complainant, 
was  an  alleged  breach  of  a  covenant  contain- 
ed in  the  deed  of  conveyance,  made  by  the 
Potters  to  the  United  New  Jersey  Railroad  & 
Canal  Company,  in  the  year  1882,  and  which 
is  as  follows: 

"And  it  is  hereby  nnderstood  and  agreed  by 
and  between  the  parties  hereto  that  the  said 
parties  hereto  of  the  second  part  (viz.,  the  Unit- 
ed New  Jersey  Railroad  &  Canal  Company) 
shall  and  will  construct  and  maintain  fences  be- 
tween the  strips  of  land  hereby  conveyed  and 
the  remaining  land  adjoining  of  the  said  parties 
of  the  first  part  And  the  said  party  of  the 
second  part  (viz.,  the  United  New  Jersey  Rail- 
road &  Canal  Company)  shall  and  will  main- 
tain the  two  farm  crossings  now  existing  across 
the  said  strips  or  pieces  of  land  hereby  con- 
veyed." 

THie  effect  of  the  Potter  conveyance  was  to 
extend  the  line  of  the  United  New  Jersey 
Railroad  &  Canal  Company  about  3,200  feet 
through  the  Potter  property,  and  divided  the 
farm  through  which  it  traversed  into  two 
almost  equal  parts,  leaving  72  acres  lying 
easterly  of  the  railroad,  and  a  little  over  73 
acres  lying  westerly  of  the  railroad.  For  a 
long  time  prior  to  the  Potter  conveyance  to 
the  railroad  company,  the  easterly  and  west- 
erly portions  of  the  farm  were  connected  by 
the  crossings  over  the  tracks  of  the  railroad 
company,  pa.ssable  for  pedestrians  and  vehi- 
cles, over  which  the  Potters  and  their  licen- 
sees were  accustomed  to  pass  on  foot  and  In 
vehicles.  It  was  these  crossings  which  the 
complainant  claims  constituted  rights  of  way 
over  the  defendant's  lands,  and  which  it  as- 
serts passed  to  it  by  the  conveyance  to 
the  Pottera 

The  bill  charged  that  the  defendants  have 
torn  up  and  demolished  the  two  farm  cross- 
ings and  hanre  constructed  embankments  and 
ditches  and  have  laid  railroad  tracks  upon 
the  embankments  without  providing  plat- 
forms between  the  same  and  had  fenced  the 
lands  80  as  to  make  the  rights  of  way  and 


crossings  Impassable  to  the  complainant.  Its 
agents,  servants,  and  licensees  either  for  pe- 
destrians or  vehicles,  etc.  The  defendants  in 
their  answer  admitted  the  complainant's  title 
to  the  farm  as  set  forth  in  the  bill,  and  also 
the  conveyance  by  the  Potters  to  the  raUroad 
company  containing  the  covenant  above  set 
forth,  and  also  adndt  the  existence  of  the 
easements  and  rights  of  way  which  the  Pot- 
ters and  their  licensees  enjoyed  at  the  time 
of  the  making  of  the  deed  by  them  to  the  rail- 
road company.  The  defendants  denied  that 
the  complainant  became  seized  and  possessed 
of  these  rights  of  way  or  easements,  and 
further  asserted  that  in  the  year  1890  they 
had  torn  up  and  demolished  the  two  crossings 
and  constructed  embankments  and  ditches 
and  made  the  crossings  Impassable  and  inca- 
pable of  use,  and  that  this  condition  has  con- 
tinuously existed  ever  since,  thus  setting  up 
an  exclusive  and  continuous'  possession  of  the 
premises  for  more  than  20  years  adverse  to 
the  rights  of  way  or  easements,  if  any,  re- 
served by  the  covenant  in  the  deed,  and  the 
consequent  extinguishment  thereof.  The  an- 
swer further  contained  a  plea  of  a  lost  grant 
or  release,  releasing  and  discharging  to  the 
defendants  all  rights  of  way  or  crossings  over 
the  railroad  tracks. 

The  Vice  Chancellor  adjudged  that  the 
complainant  is  seized  and  of  right  possessed 
and  entitled  to  enjoy  a  right  of  way  or  ease- 
ment for  itself,  its  agents,  servants,  and  li- 
censees on  foot  and  in  vehicles  over  the  lands 
of  the  appellants  at  the  more  westerly  of  the 
two  crossings  mentioned  In  the  blU  of  com- 
plaint, and  that  the  appellants  be  enjoined 
and  restrained  from  In  any  way  obstructing, 
etc.,  with  the  free  passage  of  the  complain- 
ant, etc.,  and  that  the  appellants  be  enjoined 
and  commanded  to  remove  the  fences,  em- 
bankments, etc.,  in  interference  with  the  free 
passage  of  the  complainant,  its  officers, 
agents,  servants,  and  licensees,  either  on  foot 
or  in  vehicles  over  the  lands  of  the  appel- 
lants, and  to  restore  to  the  complainant  a 
crossing  over  said  lands  at  the  place  afore- 
said, passable  for  pedestrians  and  vehicles, 
as  the  same  was  possessed  and  enjoyed  by  El- 
lis Potter  and  Edward  E.  Potter,  and  that 
the  appellant  maintain  the  same.  The  appel- 
lants appeal  from  this  part  of  the  decree,  up- 
on the  ground  that  the  fundamental  right 
upon  which  the  complainant  prays  eqnltable 
relief  is  the  legal  title  to  an  easement  in 
lands  of  the  defendants,  and,  that  right  being 
in  substantial  dispute,  until  such  right  la 
settled  at  law  the  aid  of  a  court  of  equity 
cannot  be  properly  invoked. 

[1]  The  right  of  the  Court  of  Chancery  to 
entertain  jurisdiction  at  the  present  time  is 
not  challenged  in  the  answer.  But  this  was 
not  necessary.  In  Mason  v.  Ross,  77  N.  J. 
Eq.  527,  77  Atl.  44,  it  appears  that  the  de- 
fendant did  not  challenge  the  Jurisdiction  of 
the  Court  of  Chancery,  but  this  court,  speak- 
ing through  Oummere,  C.  J.,  held,  that  the 
questioa  whether  a  right  of  way  over  the 
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lands  of  one  place  exists  In  favor  of  another 
Is  purely  a  legal  one,  and,  wbere  the  exist- 
ence of  snch  an  easement  is  in  dispute,  the 
proper  tribunal  In  which  to  settle  it  is  a  court 
«f  law,  and  that  If  the  defendant  had  chal- 
lenged the  right  of  the  court  to  entertain 
jnrlsdlctlon  at  this  time,  the  bill  would  bare 
been  dismissed  for  lack  of  it,  but,  that  not 
baying  been  done,  the  proper  course  for  the 
court  to  have  pursued  was  to  retain  the  bill 
until  the  complainant  had  bad  a  reasonable 
opportunity  to  establish  her  title  at  law.  The 
decree  was  reversed  so  that  the  course  indi- 
cated In  the  opinion  could  be  pursued. 

It  can  make  no  difference  that  the  bill  of 
complaint  In  this  instance  is  for  specific  per- 
formance of  a  covenant  out  of  which  the 
easement  arises,  since -the  substantial  ques- 
tion raised  by  the  bill  and  answer  is  whether 
the  complainant  has  legal  title  to  the  ease- 
ment It  Is  wholly  Immaterial  under  what 
form  of  Mil  the  question  arises.  The  dis- 
puted question  must  be  first  settled  at  law 
and  in  favor  of  complainant  before  It  is  enti- 
tled to  the  relief  sought  by  the  bill.  See  Im- 
perial .Realty  Co.  v.  West  Jersey  &  S.  R.  R. 
Ck>.,  79  N.  J.  Eq.  168,  81  AtL  837,  and  the 
cases  there  collected. 

(2]  Aside  from  the  question  of  the  present 
light  to  entertain  Jurisdiction  the  decree  can- 
not be  Justified.  It  adjudges  the  complain- 
ant to  be  entitled  to  enjoy  a  right  of  way  or 
easement  for  itself,  its  agents,  servants,  and 
licensees,  on  foot  or  in  vehicles,  over  the 
lands  of  the  defendants,  and  so  materially 
broadens  and  enlarges  the  right  of  way  or 
casement  reserved  by  the  covenant  between 
the  parties.  Marino  v.  Central  R  B.  Co.,  69 
N.  J.  Law,  628,  56  Atl.  306.  It  virtually  con- 
verts a  private  road  into  a  public  one  The 
right  of  way  covenanted  for  was  a  farm 
crossing  to  be  used  and  enjoyed  as  such.  It 
was  never  contemplated  that  the  farm  cross- 
ing was  to  become.  In  the  course  of  time,  a 
public  road,  between  farms  plotted  and  laid 
out  into  building  lots  for  the  benefit  of  the 
complainant  or  the  purchasers  of  such  lots, 
to  be  maintained  by  the  defendants.  Under 
the  form  of  the  decree  as  pointed  out  there 
is  nothing  to  preclude  the  complainant  from 
asserting  the  right  of  the  use  of  the  easement 
to  the  extent  described. 

The  decree  will  be  reversed,  with  the  di- 
rection that  the  bill  be  retained  in  the  Court 
of  Chancery  and  the  complainant  be  given  a 
reasonable  opportunity  to  establish  Its  title 
at  law. 


<»  N.  J.  U  325) 

LOWE  V.  DOREMrS.     (No.  135.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  10,  1914.) 

WrrwMSEs  (S  175*)— Compbtenct— Tbawsao- 
TioKS  WITH  Decedents. 

lo  an  action  on  a  note  gi'ven  by  the  de- 
fendaat  execotor*!  decedent  to  plaintiff,  the  ad- 
■lissioii  in  evidence,   over  plaintiff's   objection. 


of  interrogatories  propounded  to  plaintiff  prior' 
to  trial  as  to  the  consideration  of  the  note  and 
her  answers  thereto,  was  sot  violative  of  the 
Evidence  Act  (2  Comp.  St.  1910,  p.  2218;  P. 
Ia  1909,  p.  363)  {  4,  relative  to  the  admission 
of  testimony  of  transactions  with  decedents, 
though  defendant  did  not  offer  himself  as  a 
witness  to  such  transactions ;  such  act  not  re- 
quiring that  a  party  who  is  suing  or  being  aued 
in  a  representative  capacity  offer  himself  as  a 
witness  to  conversations  and  transactions  of  the 
deceased  before  calling  as  a  witness  thereto  the 
opposite  party  who  is  not  so  suing  or  being  sued. 
[Ed.  Note.— For  other  cases,  see  Witnes-ses, 
Cent.  Dig.  »  7U-713,  716,  720,  721,  915 ;  Dec 
Dig.  {  175.*] 

Appeal  from  Supreme  C!ourt 

Action  by  May  Lowe,  formerly  May  Wood, 
against  Cornelius  Doremus,  executor  of  Hen- 
ry Van  Riper,  deceased.  From  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

See.  also,  84  N.  J.  Law,  658,  87  AU.  459. 

Isadore  V.  Elenert  and  James  F.  Parroll, 
both  of  Paterson,  for  appellant.  Michael 
Dunn,  of  Paterson,  and  Joseph  H.  Lecour, 
Jr.,  of  Ridgewood,  for  appellee. 

KAIilSCH,  J.  The  plaintiff  brought  her 
action  on  a  promissory  ndte  given  by  the  de- 
fendant's decedent  to  the  plalntitt.  May  Lowe, 
formerly  May  Wood.  It  was  for  $3,000  pay- 
able  80  days  after  the  death  of  the  maker. 
This  is  the  second  time  the  cause  is  before 
us  for  review.  Prior  to  the  fiirst  trial  the  de; 
feudant  propounded  Interrogatories  to  the 
plaintiff  as  to  the  consideration  of  the  note, 
and  her  answers  make  It  appear  that  it  was 
given  If  plaintiff  would  stay  and  continue  In 
defendant's  decedent's  employ  and  not  marry 
until  his  death. 

In  the  first  trial  the  plaintiff  recovered  a 
verdict  for  the  amount  of  the  note.  Upon  re- 
view in  this  court  the  Judgment  entered  there- 
on was  reversed,  because  it  appeared  that  the 
consideration  of  the  note  was  In  general  re- 
straint of  marriage. 

At  the  second  trial  the  facts,  from  which  It 
appeared  at  the  first  trial  that  the  considera- 
tion of  the  note  was  in  general  restraint  of 
marriage,  were  controverted,  and  the  trial 
Judge  submitted  the  case  to  the  Jury,  which 
resulted  iU'  a  verdict  for  the  defendant  The 
appellant  now  seeks  a  reversal  of  this  Judg- 
ment upon  the  ground  that  the  interrogato- 
ries were  admitted  in  evidence  against  objec- 
tion duly  made.  To  sustain  this  position  ap- 
pellant argues  that  as  the  defendant  was 
sued  in  a  representative  capacity  and  did  not 
offer  himself  as  a  witness  as  to  the  conver- 
sations and  transactions  of  the  decedent,  by 
virtue  of  the  fourth  section  of  the  evidence 
act,  the  plaintiff  was  precluded  from  testify* 
Ing  as  to  these  things  and  that  the  Interroga* 
torles  and  answers  were  such  evidence  and 
were  Improperly  admitted. 

This  is  manifestly  an  erroneous  conception 
of  the  act  The  statute  was  clearly  intended 
for  the  protection  of  parties  suing  or  being 
sued  in  a  representative  capacity.    The  stat- 
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ate  was  wholly  Inapplicable  to  the  eltnatlon 
which  presented  itself  to  the  court.  The  de- 
fendant was  being  sued  in  a  representattve  ca- 
pacity. He  called  the  plaintiff,  who  was  su- 
ing in  her  own  proper  person,  as  a  witness, 
to  testify  to  conversations  and  transactions 
of  the  decedent,  by  the  interrogatories  submit- 
ted to  her.  This  be  had  a  perfect  legal  right 
to  do.  Neither  by  the  terms  nor  spirit  of  the 
act  Is  a  party  who  Is  suing  or  being  sued  in 
a  representative  capacity  required  to  offer 
himself  as  a  witness  to  conversations  and 
transactions  of  the  deceased  before  calling 
the  opposite  party  who  is  not  so  suing  or  be- 
ing sued  as  a  witness  as  to  conversations  and 
transactions  of  the  decedent 
.  The  Judgment  will  be  affirmed. 


(86  N.  J.  L.  mt) 

MISSELL  T.  HAYES  et  aL  (No.  129.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  10,  1914.) 

(ByUabu*  by  the  Court.) 

1.  SLuBTEB  AND  Skbvant  ({  332*)— Injtjbt  to 
Thibd  Pebson— AcTion  Aoaihst  Hasieb— 
Question  fob  Jury. 

In  a  suit  against  a  father  for  his  son's  neg- 
ligence in  operating  the  father's  automobile  on 
the  public  highway,  where  it  appeared  that  the 
automobile  was  lor  the  use  of  the  father's  family, 
and  that  at  the  time  of  the  accident  the  son  was 
driving  and  the  father's  wife  and  daughter  were 
in  the  automobile,  and  that  all  three  were  mem- 
bers of  the  father's  immediate  family,  it  was 
held  to  be  a  jury  question  whether  the  son 
was  the  father's  servant  on  the  father's  busi- 
ness, in  which  case  the  father  would  be  liable, 
or  whether,  as  all  the  other  testimony  alleged, 
the  son  was  going  to  call  on  a  friend,  and  his 
mother  and  sisters  were  accompanying  him  on 
his  invitation  and  as  his  guests.  Doran  v. 
Thomsen,  76  N.  J.  Law,  754,  71  Atl.  296,  19 
L.  R.  A.  (N.  S.)  335,  131  Am.  St  Bep.  677,  dis- 
tinguished. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1274-1277 ;    Dec.  Dig.  ) 

(Additional  Svttabu*  Ip  Bditorial  Btag.) 

2.  Process  (I  157*)— Motioh  to  Sire  Asidb— 
SUPPOBT— Dkpositions—Bx  Pabtk  Affida- 
vits. 

A  motion  to  set  aside  a  summons  for  failure 
of  service  should  be  supported  by  depositions 
properly  taken,  rather  than  by  ex  parte  aflSda- 
vits. 

[Ed.  Note,— For  other  cases,  see  Process,  CJent. 
Dig.  g§  212-217 ;  Dec.  Dig.  i  157.*] 

The  Chief  Justice  and  Kelisch,  J.,  dissenting 
in  part. 

Appeal  from  Supreme  Court 

Action  by  Florence  Missell,  by  Frank  Mis- 
sell,  her  next  friend,  against  J.  Anhur  Hayes 
and  another.  From  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

See,  also,  84  N.  J.  Law,  196,  86  Atl.  81& 

Edmund  A.  Hayes,  of  New  Brunswick 
(George  S.  SUzer,  of  New  Brunswick,  on  the 
brief),  for  appellants.  Fred  6.  Stlckel,  Jr.,  of 
Newark,  for  appellee. 


WHITE,  J.  [1]  This  Is  an  appeal  frons 
the  Judgment  of  the  Supreme  Court  against 
both  defendants,  who  are  father  and  son.  In 
favor  of  the  plaintiff  (a  Uttle  girl  7  years  old) 
upon  the  verdict  (for  $150)  of  a  Jury  for  in- 
juries received  by  her  from  being  struck  by 
an  automobile  negligently  operated  on  the 
public  highway.  The  automobile  was  owned 
by  the  defendant  E^dward  B.  Hayes,  who  had 
purchased  It  for  the  general  use  of  his  im- 
mediate family,  and  it  was  for  this  purpose 
habitually  operated  by  himself  and  his  twa 
sons  (who  were  members  of  his  family)  aome- 
times  with  and  sometimes  without  his  ex- 
press consent  or  direction.  At  the  time  of 
the  acddoat,  one  of  the  sons,  the  defendant 
J.  Arthur  Hayes,  was  diivlng  the  automobile, 
and  it  contained  also  -the  wife  and  dangbter 
of  the  father,  who  were  also  membera  of  his 
Immediate  -  family,  and  two  others,  one  a 
young  lady  guest  of  the  daughter,  and  the 
other  a  young  man  guest  of  the  son.  It  is 
urged  that  these  facts  are  tnsaffldent  to  form 
a  basis  for  a  finding  that  the  son  was  actinK 
as  the  servant  of  the  father  and  within  the 
scope  of  his  employment  as  such,  and  that 
therefore  the  motions  made  in  behalf  of  the 
father  for  a  nonsuit  and  for  the  direction  of 
a  verdict  In  his  favor  should  have  been  al- 
lowed, under  the  leading  and  well-considered 
case  of  Doran  ▼.  Thomsen,  76  N.  J.  Law,  754, 
71  AQ.  296, 19  L.  R.  A.  (N.  S.)  885,  131  Am. 
St  Bep.  677. 

We  disagree  with  this  rlew.  In  the  Doran 
Case  the  defendant's  daughter,  whose  negli- 
gent driving  caused  the  accident,  took  his 
automobile  out  for  her  own  pleasure  and  the 
pleasure  of  her  three  friends  who  accompa- 
nied her.  No  other  members  of  the  father's 
family  were  In  the  car.  The  only  element  in 
the  case  tending  to  show  that  the  daughter 
was  acting  as  the  servant  of  the  father  was 
the  bare  fact  that  the  father  owned  the  au- 
tomobile, which  being  personal  property  was 
presumably.  In  the  absence  of  evidence  to  the 
contrary,  in  his  possession  or  the  possession 
of  his  servant  at  the  time  of  the  accident; 
possession  being  the  badge  of  ownership  of 
personal  property.  This  presumption,  how- 
ever, in  that  case  was  overcome  by  the  un- 
contradicted proof  that  in  fact  the  automo- 
bile was  not  in  the  possession  of  the  owner  or 
his  servant,  but  that,  on  the  contrary,  it  was 
in  the  possession  of  a  third  party  (who  hap- 
pened to  be  his  daughter)  who  was  using  It 
for  her  own  pleasure  and  the  pleasure  of  her 
friends,  and  not  upon  the  owner's  business. 

tn  the  present  case  there  exists  a  very  im- 
portant fact  (the  absence  of  which  was  com- 
mented u[)on  in  the  opinion  of  Mr.  Justice 
Voorhees  speaking  for  this  court  in  the 
Doran  (Tase),  which  is  that  the  automobile  at 
the  time  of  the  acddent  was  occupied  by  the 
father's  immediate  family  and  their  guests. 
This  fact  constituted  affirmative  evidence 
that  the  automobile  was  being  used  in  the  £a- 
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ther'8  affairs  or  boBlneBS.  It  was  wltbin  the 
scope  of  the  father's  business  to  fnmlsb  his 
wife  and  daughter,  who  were  living  with  him 
as  members  of  bis  Immediate  family,  with 
ontdoor  recreation  just  the  same  as  it  was 
bis  business  to  furnish  them  with  food  and 
clothing,  or  to  minister  to  thdr  health  in  oth- 
er wajs.  It  cannot  be  said,  therefore,  that 
in  this  case  there  was  no  evidence  of  posses- 
sion except  a  mere  presumption  which  could 
be  overcome  by  proof  of  inconsistent  facts. 
Here  there  was  affirmative  proof  of  the  fact 
of  i)os8e8sion  quite  apart  from  any  presump- 
tion. Under  these  clrcumstanoes,  testimony 
having  also  been  given  to  the  effect  that  the 
son  invited  his  mother  and  sister  to  take  a 
ilde  as  his  guests  on  a  trip  which  he  was  tak- 
ing for  his  own  pleasure  or  business  and  that 
they  were  doing  so  as  such  and  not  as  mem- 
bers of  his  father's  family,  it  became  a  ques- 
tion for  the  Jury  to  decide  whether  they 
would  or  would  not  believe  this  testimony 
and  the  effect  claimed  to  result  from  it,  or 
whether  they  would  entirely  disbelieve  It,  or, 
at  least,  conclude  that,  while  one  purpose 
was  to  enable  the  son  to  make  tlie  call  men- 
tioned, he  was  at  the  same  time  In  his  fa- 
ther's behalf  taking  the  members  of  the  fam- 
ily out  for  a  trip  for  their  health  and  recrea- 
tion as  members  of  his  father's  family.  If 
they  should  decide  in  favor  of  the  latter  al- 
ternative, then  the  son  was  clearly  acting 
for  Ills  father  and  as  his  servant  in  so  dcdng. 
This  question  was  submitted  to  the  Jury  by 
the  learned  trial  Judge  in  the  language  of 
this  court  in  Doran  v.  Thomsen,  supra,  as 
follows : 

"7o  constitute  the  relation  of  master  and 
servant  as  to  third  persons,  it  is  not  essential 
that  any  actual  contract  should  subsist  tietween 
the  parties  or  that  compensation  should  be  ex- 
pected by  the  servant.  While  the  relation  of 
master  and  servant  in  its  full  sense  invariatbly 
and  only  arises  out  of  a  contract  l>etween  the 
servant  and  the  master,  yet  such  contract  may 
be  either  expressed  or  implied.  The  real  test 
as  to  third  persons,  *  *  *  is  whether  the 
act  Is  done  by  one  for  another,  *  •  *  with 
the  knowledge  of  the  person  sought  to  be  charg- 
ed as  master  with  his  assent,  expressed  or  im- 
plied, even  though  there  was  no  request  on  his 
part  to  the  other  to  do  the  act  in  question.' " 

We  ttdnk  tlie  question  was  one  of  fact  and 
that  it  was  properly  submitted  to  the  jury. 

[2]  It  is  also  claimed  that  there  was  error 
in  the  refusal  of  the  Supreme  Court  to  set 
aside  the  summons  as  to  the  defendant  J. 
ArOrar  Hayes,  the  son,  on  the  ground  of 
failure  of  service.  Missell  v.  Eayes,  84  N.  J. 
Law,  1S6,  86  Atl.  818.  The  return  of  the 
sberur  was : 

"Within  summons  and  complaint  served  De- 
cember 26,  1912,  upon  J.  Arthur  Hayes,  by 
leaving  true  copies  thereof  at  his  residence.  No, 
42  Lewis  street  in  New  Brunswick,  N.  J." 

I^otlce  of  an  intention  to  arply  to  have  the 
name  of  young  Hayes  stricken  oat,  because 


he  had  not  been  served,  was  i^ven,  and  at 
the  appointed  time  and  place  the  motion  was 
made  before  a  Justice  of  the  Supreme  Court, 
and  there  were  read  for  and  against  it  ex 
parte  affidavits,  from  which  it  appeared  that 
No.  42  Lewis  street  was  the  residence  of  the 
father,  Edward  R.  Hayes,  and  that  the  son 
had  lived  there  with  the  fftther  as  a  member 
of  the  family  until  he,  the  son,  had  gone 
away  to  college  to  prepare  for  the  ministry, 
which  preparation  had  already  occupied  near- 
ly four  years  and  was  expected  to  consume 
as  many  years  more;  but  that  at  the  time  of 
the  alleged  service  in  question  the  son  was 
home  from  college  at  the  address  in  question, 
the  father's  residence,  during  the  Christmas 
vacation. 

As  was  pointed  out  by  the  Supreme  Court 
in  Baldwin  v.  Fhigg,  43  N.  J.  Law,  495,  the 
proper  practice  to  support  motions  (or,  rath- 
er, as  they  should  be,  rules)  of  this  character 
In  courts  of  law  is  by  depositions  taken  un- 
der rule,  or  in  accordance  with  the  rules  of 
the  Supreme  Court,  and  not  by  ex  parte  affi- 
davits, as  was  done  In  this  case.  If  deposi- 
tions had  been  taken  in  this  case,  doubtless 
cross-examination  would  have  sifted  out  and 
developed  facts  which  would  have  enabled 
the  court  to  say  with  much  more  certainty 
than  is  now  possible  whether  there  was  or 
was  not  such  an  actual  change  of  residence 
when  the  son  went  away  to  college  as  to  de- 
prive his  father's  residence,  even  while  the 
son  was  actually  there  on  vacation,  of  the 
character  of  the  latter's  "usual  place  ,of 
abode"  within  the  meaning  of  the  act  of  as- 
sembly. Under  the  ex  parte  affidavits,  how- 
ever, consisting  as  they  did  largely  of  conclu- 
sions resulting  from  facts  rather  Qian  a  state- 
ment of  the  facts  themselves,  the  Supreme 
Court  was  unable  to  say  with  any  certainty 
that  the  writ  had  not  been  properly  "served." 
Upon  the  denial  <rf  the  motion  the  son  filed 
his  answer  to  the  complaint,  in  which  he  set 
up  a  defense  on  the  merits,  and  while  he  pro- 
tested against  the  legality  of  the  service  of 
the  summons  upon  him  and  alleged  facts  to 
show  that  the  alleged  service  was  in  fact  no 
service  at  all,  he  went  to  trial  on  the  merits 
and  did  not  offer  any  proof  of  the  facts  upon 
which  he  relied  to  attack  the  legality  of  the 
service.  Under  these  circumstances,  we 
think  he  Is  in  no  position  to  ask  a  reversal 
of  the  Judgment  against  him  at  the^  hands 
of  this  court  on  the  ground  that  he  has  not 
been  properly  served  with  process. 

We  find  no  merit  In  the  exceptions  Involv- 
ing the  negligence  of  the  driver  of  the  auto- 
mobile or  the  alleged,  contributory  negligence 
of  the  plaintiff,  and  the  Judgment  is  therefore 
affirmed. 

The  CHIEF  JUSTICE  and  KALISCH,  X, 
dissent  in  part. 
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WH.  J.  u  va.) 
NEW  YORK,  S.  &  W.  R.  CO.  t.  UAYOR  AND 

ALDERMEN  OF  CITY  OF  PATBRSON. 
(Supreme  Court  of  New  Jera^.    July  10,  1914.) 

(ByUabut  ty  the  Court.) 

MnNICIPAI.     COBPOBATTONS      (S     247*)— CoM- 
TBACT8—Lr ABILITY    FOB    PrBLIC   WOBK. 

The  facts  in  this  case  present  a  public  work 
done  for  the  benefit  of  the  city,  at  the  instance 
of  its  officials  under  a  written  contract,  not  ul- 
tra vires,  which  the  city  contends  was  irreg- 1 
ularly  executed,  the  necessity  for  which  work 
was  not  denied,  nor  its  cost  disputed.  Held, 
under  Bourgeois  v.  Freeholders,  82  N.  J.  Law, 
82,  81  Atl.  8S8,  the  defendant  is  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  661-656,  682;  Dec. 
Dig.  i  247.»] 

Appeal  from   District  Court  of  Paterson. 

Action  by  the  New  York,  Snsquehanna  & 
Western  Railroad  Company  against  the  May- 
or and  Aldermen  of  the  City  of  Paterson. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.      Reversed,    and    venire    de    novo 

See,  also,  81  N.  X  Lew,  72,  80  Atl.  949. 
Argued  February  term,  1914,  before  GAR- 
RISON, TRBNCHARD,  and  MINTURN,  JJ. 

Collins  &  Corbln,  of  Jersey  City,  for  appel- 
lant Edward  F.  Merry,  of  Paterson,  for 
appellee. 

MINTURN,  J.  The  appeal 'in  this  case 
brings  before  this  court  for  review  a  'Judg- 
ment entered  by  the  district  court  of  the  city 
of  Paterson  in  favor  of  the  defendant,  In  an 
action  wherein  the  plaintiff  brought  suit 
against  the  city  for  the  cost  of  work  done  by 
the  company  In  supporting  and  sustaining  its 
railroad  tracks  and  roadbed  during  the  con- 
struction of  two  sewers  across  and  under 
the  company's  right  of  way,  laid  in  East  Thir- 
ty-First street  and  Godwin  street,  in  the 
dty  of  Paterson. 

The  work  was  done  by  the  company  on  the 
faith  of  two  written  agreements  with  the 
city,  executed  under  the  city's  seal,  dated, 
respectively,  August  25, 1906,  for  the  Godwin 
street  sewer,  and  October  3,  1906,  for  the 
East  Thirty-First  street  sewer. 

Both  of  these  agreements  recite  that  the 
party  of  the  second  part  (the  city)  desires  to 
construct  and  maintain .  Its  cement  sewer 
across  and  under  the  right  of  way  and  tracks 
of  the  plaintiff  along  the  center  of  the  re- 
spective streets,  and  that  the  plaintiff  is 
willing  to  consent  to  such  crossing  under 
certain  conditions,  respecting  the  size  of  the 
sewer,  and  the  distance  of  the  top  thereof  be- 
low the  base  of  the  rails  of  the  tracks,  etc. 
Both  of  the  agreements  further  provide  as 
follows: 

"The  railroad  company  may,  at  its  option,  do 
all  the  work  within  the  exterior  lines  of  its 
r^bt  of  way  necessary  to  support  and  sustain 
its  tracks  and  roadbed  during  the  laying  of 
■aid  sewer,  or  during  any  repairs  thereto,  and 
in  case  the  party  of  the  second  part  shall  fail 
to  make  necessary   repairs,   or   to   restore  the 


tracks  and  roadbed  as  hereinbefore  provided, 
the  railroad  company  may  do  such  work;  the 
cost  of  all  work  done  by  the  railroad  company 
as  herein  provided  shall  be  paid  by  the  party 
of  the  second  part  upon  receipt  of  proper 
vouchers  therefor." 

Thereafter  the  company,  parsnant  to  the 
terms  of  the  contracts,  proceeded  to  do  all 
the  work  necessary  to  support  and  sustain 
the  tracks  and  roadbed  during  the  laying  of 
the  sewers. 

The  actual  cost  for  the  labor  at  Godwin 
street  was  $64.56,  and  at  East  Thirty-First 
street  $55.12,  making  a  total  of  $119.68.  The 
suit  was  brought  for  the  cost  of  labor  alone, 
and  no  charge  was  made  for  the  material. 

The  trial  judge  found,  as  a  fact,  that  the 
amount  claimed  by  the  plaintiff  was  reason- 
able, if  the  plaintiff  was  entitled  to  recover 
at  aU. 

After  the  decision  of  this  court  In  the  form- 
er appeal  (New  York,  8.  ft  W.  R.  R.  v.  Pat- 
erson, 81  N.  J.  Law,  72,  80  Atl.  049)  order- 
ing a  venire  de  novo,  the  plaintiff  amended 
its  state  of  demand,  which  at  that  time  pro- 
ceeded upon  the  theory  of  a  special  contract, 
'  and  annexed  the  common  counts,  thereby  pre- 
I  sentlng  the  question  involved  upon  the  the- 
ory of  an  assumpsit  at  common  law. 

The  concrete  question  at  issue,  therefore, 
may  be  resolved  into  the  legal  inquiry,  wheth- 
er conceding  the  fbcts  to  be  as  the  trial  court 
has  found  fhem,  and  as  they  are  conceded 
by  the  parties  to  exist,  is  the  plaintiff's  claim 
supportable  in  law? 

The  legal  status  of  the  case,  therefore.  Is 
substantially  similar  to  the  Inquiry  which  we 
would  be  called  upon  to  determine  upon  a 
demurrer.  If  this  were  a  question  in  whlcti 
the  doctrine  of  ultra  vires  might  be  involved, 
as  in  Atlantic  (^ty  Water  Works  C!o.  v.  Read. 
50  N.  J.  Law,  665,  16  AtL  10,  and  Jersey  CHty 
Supply  Co.  V.  Jersey  C!ity,  71  N.  J.  Law,  631, 
60  Atl.  381,  2  Ann.  Cas.  507,  an  enUrely  dif- 
ferent rule  of  law  would  be  applicable,  and 
might  properly  be  invoked.  But  the  munici- 
pal corporation  here  was  engaged  in  the 
execution  of  a  public  work,  peculiarly  with- 
in its  province,  under  the  provisions  of  its 
charter,  and  the  fundamental  theory  under- 
lying its  creation,  so  that  the  question  of 
I  legal  power  to  perform  the  act,  for  executing 
'which,  at  Its  request,  the  plaintiff  bases  its 
demand.  Is  eliminated  from  consideration. 
It  is  quite  evident  from  the  record  that  so 
far  as  the  administrative  officers,  charged 
with  the  practical  execution  of  the  work  of 
the  city,  could  give  legal  effect  to  thdr  acta. 
by  the  application  of  the  usual  formalities, 
by  which  official  acts  are  indicated,  the  at- 
tempt was  made  by  them  in  the  manner 
which  they  usually  adopted  in  the  execution 
!  of  such  contracts. 

The  decision  of  the  trial  court  is  rested 
entirely  upon  the  finding  that  the  contract 
in  question  did  not  receive  the  approval  of 
the  board  of  aldermen  or  the  departments 
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of  streets  and  sewers.  It  Is  to  be  observed, 
however,  that  in  no  instance  when  the  bills 
for  the  work  were  before  the  board  of  works, 
which  liad  superseded  the  board  of  aldermen, 
did  that  board  oppose  payment  because  of 
illegality  or  irregularity  in  the  contracting 
of  the  claim,  but  acted  solely  upon  the  ground 
that  the  bills  were  excessive. 

The  defendant  now  insists  that  it  was  un- 
der no  legal  necessity  to  enter  into  such  a 
contract,  because  it  possessed  the  power  to 
construct  its  sewers,  and  incidentally  to  com- 
pel the  plaintiff  to  perform  the  work  involv- 
ed in  this  suit  at  its  own  expense,  and  that 
therefore  no  legal  consideration  existed  as 
qnld  pro  quo  for  the  contract 

This  construction,  however,  presents  a  de- 
batable question,  and  if  the  acts  and  rep- 
resentations of  the  defendant's  authorized 
agents  and  officials  up  to  the  completion  of 
the  work  may  be  accepted  as  a  criterion  of 
the  defendant's  legal  attitude  upon  that  ques- 
tion, it  is  quite  obvious  from  the  record,  that 
the  work  was  undertaken  by  the  plalntlfT  up- 
on the  theory,  either  that  the  defendant  con- 
ceded its  lack  of  power  in  the  premises,  or 
lacked  the  disposition  and  will  to  perform 
the  work,  and  the  plaintiff,  manifestly  act- 
ing upon  that  concession,  assumed  the  ob- 
ligation and  performed  the  work. 

From  such  a  status  as  we  have  here  de- 
tailed, an  action  of  assumpsit  ex  debito  ]us- 
titi«e  has  been  conceded  by  the  common  law 
to  exist  as  between  individuals,  since  the 
dlstlnet  promulgation  of  that  doctrine  in 
Slade'8  Case,  4  Coke,  92,  1  Chltty,  PI.  100. 
That  it  will  lie  in  the  case  of  a  municipal  cor- 
poration acting  through  its  duly  accredited 
officers.  In  the  performance  of  a  duty  clearly 
not  nitra  vires,  and  for  the  public  interest 
and  benefit,  is  equally  well  settled  by  the 
trend  of  modern  adjudications.  Arlington  v. 
Pelrce,  122  Mass.  270;  Murphy  v.  Moles,  18 
K.  L  100,  26  Atl.  977;  Hitchcock  v.  Galves- 
ton, 06  U.  S.  »41,  24  L.  Ed.  659. 

In  Cory  v.  Freeholders,  47  N.  J.  Law, 
181,  Mr.  Justice  Dixon,  quoting  the  language 
of  Lord  Mansfield,  in  Moses  v.  McFarlain, 
says: 

"In  one  word,  the  gist  of  this  Kind  of  an  ac- 
tion is  that  the  defendant,  upon  the  circum- 
stances of  the  case,  is  obliged,  by  the  ties  of 
natnral  Jnstice  and  equity,  to  refund  the 
money." 

And  the  equitable  doctrine  underlying  the 
action  Is  similar,  whatever  Its  subject-mat- 
ter may  be,  where  the  corporation  has  receiv- 
ed and  enjoys  the  benefit  of  an  act  not 
nltra  vires,  and  refuses  to  make  comi)ensa- 
tton  therefor  without  the  citation  of  further 
antbority.  We  consider  the  principle  enumer- 
ated In  the  case  of  Boprgeois  v.  Freeholders, 
82  N.  J.  Law,  82,  81  Atl.  358,  to  be  control- 
ling here.  In  that  case  Mr.  Justice  Bergen, 
■peaking  for  this  court,  says: 

"A  contract  entered  into  on  betialf  of  a  mn- 
aicipality  by  its  nnauthorized  agent  in  excess 


of  the  powers  granted  to  the  municipality,  or 
without  observing  the  conditions  or  limitations 
imposed  on  the  exercise  of  a  granted  power, 
cannot  be  ratified  by  the  conraration,  nor  can 
it  by  any  act  of  recognition  raise  an  implied 
promise  to  carry  it  out,  for  the  reason  that  it 
IB  without  power  to  make  an  express  promise, 
and  the  law  will  not  in  such  case  raise  one  by 
implication;  but,  where  the  contract  of  the  un- 
authorized agents  is  one  which  the  corporation 
may  lawfully  make,  it  can  by  ratification,  or  by 
any  efficient  dealing  with  the  subject-matter 
amounting  to  an  affirmance  of  the  contract  and 
an  appropriation  of  its  benefits  to  public  use, 
create  a  situation  from  which  an  implied  prom- 
ise to  pay  may  arise." 

The  Judgment  under  review  wUl  there- 
fore be  reversed,  and  a  venire  de  novo  will  be 
awarded. 

(SS  K.  J.  Eq.  53S) 

FISH  v.  HARRISON  et  al. 

(Court  of  Chancery  of  New  Jersey.     Jnly  10. 
1914.) 

CoBPORATIOIfS    (i    170*)— OinCKBS— AOOOUMT- 
ING. 

Evidence  held  to  require  a  finding  that  com- 
plainant was  a  stockholder  in  a  certain  corpora- 
tion as  distinguished  from  a  holder  of  the  shares 
thereof  as  collateral  to  a  loan,  and  was  enti- 
tled to  maintain  a  bill  against  the  corporation's 
treasurer  tor  an  accounting. 

LEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  624-632;  Dec.  Dig.  f  170*] 

Suit  by  Frederick  K.  Fish  against  A.  Ooold 
Harrison  and  others.  Decree  for  complain- 
ant 

Edward  Maxson,  of  Jersey  City,  for  com- 
plainant Robert  H.  McCarter  and  J.  Henry 
Harrison,  both  of  Newark,  for  defendants. 

UBWia,  V.  C.  This  is  a  biU  asking  for  an 
accounting  from  A.  Gould  Harrison,  treas- 
urer of  the  Harrison  Milling  Company,  and 
that  16  shares  of  stock  now  held  by  him  be 
transferred  to  the  corporation;  it  being  al- 
leged that  they  were  purchased  vrlth  ttte 
funds  of  the  corporation. 

The  complainant's  right  to  an  accounting 
is  resisted,  in  the  first  instance,  on  the  ground 
that  he  is  not  a  stockholder  of  the  Harrison 
Milling  Company,  as  is  alleged  In  the  bill. 
It  is  asserted  that  he  merely  made  a  loan  to 
the  company  of  $4,000  and  never  purchased 
40  shares  of  its  stock  for  this  amount,  but 
held  the  stock  as  collateral  security  for  his 
loan.  The  only  basis  for  this  claim  that  I 
find  is  the  evidence  of  the  complainant  him- 
self, when  undoubtedly  he  inadvertently 
speaks  of  taking  the  stock  "as  collateral  for 
my  money."  No  other  testimony  whatsoever 
is  offered  to  indicate  that  the  stock  was  tak- 
en as  collateral  for  a  loan.  The  books  show 
no  record  of  a  loan  made  by  the  complainant, 
but  they  do  show  the  Issuance  of  40  shares 
of  stock  to  Frederick  K.  Fish.  He  exhibits 
a  certificate  of  stock  for  these  40  shares. 
The  resolution  of  the  board  of  directors, 
passed  Jane  18,  1903,  directed  the  sale  of 
the  8to<*  to  Fish.  He  was  the  president  of 
the  corporation  for  many  years,  and  n  mpin- 
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ber  of  tbe  board  of  directors.  He  attended 
the  meetings  of  the  corporation  and  partici- 
pated In  Its  business  affairs.  He  was  not 
paid  Interest  on  bis  money,  but  wan  paid  a 
salary  of  $100  per  month  and  dividends.  I 
am  satisfied  by  the  evidence  that  be  Is  the 
bona  fide  holder  of  40  shares  of  the  capital 
stock  of  the  company. 

The  bill  seta  up  several  alleged  overdrafts 
on  the  part  of  the  treasurer,  Harrison.  There 
is  no  doubt  that  at  the  time  when  Fish  in 
1003  acquired  his  stock  Harrison  had  over- 
drawn his  account  to  a  considerable  extent 
It  is  undoubted,  also,  that  when  Fish  became 
such  stockholder  he  was  informed  of  the 
practice  of  overdrawing,  it  being  explained 
to  blm  by  Harrison,  and  some  time  in  1905 
he  was  Informed  further  by  the  defendant 
that  he  had  drawn  his  salary,  which  up  to 
this  time  amounted  to  $20  per  week,  and  in 
addition  thereto  had  overdrawn  to  the  ex- 
tent of  $4,600.  It  was  at  this  time  that  the 
complainant  assented  to  the  proposition  that 
the  salary  be  Increased  to  $40  per  week,  and 
that  the  overdrafts  be  charged  off  and  the 
defendant  be  relieved  of  responsibility  for  it 
After  this  complainant  appears  to  have  taken 
a  new  stand.  He  says  that  he  assented  to 
no  further  overdrafts,  although  the  evidence 
indicates  that  they  continued;  for  in  Au- 
gust, 1006,  we  find  an  overdraft  of  $1,000 
above  the  salary,  in  August,  1908,  an  over- 
draft of  $1,600  appears,  and  in  1909.  about 
$1,000  drawn  in  excess  of  salary  is  shown. 
These  were  all  overdrafts  by  the  treasurer. 
The  defendant  claims  that  there  was  a  clear 
understanding  between  complainant  and  him- 
self that  the  practice  of  overdrawing  should 
continue,  and  It  Is  urged  by  his  counsel  that 
the  resolution  of  1906  Is  strong  corroborative 
evidence  of  the  truth  of  their  client's  claim. 
While  It  appears  from  the  testimony  that  Fish 
knew  about  some  of  the  overdrafts — one  at 
least — ^it  being  shown  that  he,  Fish,  wrote  an 
entry  In  the  minute  book,  page  40,  imme- 
diately after  one  of  these  later  resolutions, 
1.  e.,  later  than  the  resolution  of  1005,  he 
denies  seeing  the  resolution,  and  says  that 
he  had  no  knowledge  of  these  acts  of  Har- 
rison, and  that  he  never  assented  to  the  sit- 
oatlon.  In  March,  1910,  Fish  complained 
of  the  management  of  the  corporation  and 
called  a  meeting.  He  alleges  that  he  asked 
for  an  audit  of  the  books,  which  was  refus- 
ed by  the  defendant  It  Is  apparent  that  at 
this  meeting  the  question  of  the  overdrafts 
subsequent  to  1006  and  the  general  financial 
affairs  of  the  corporation  were  a  matter  of 
serious  controversy.  After  this  meeting  Fish 
brought  his  action  in  this  court  It  Is  urged 
that  Fish,  as  president  of  the  corporation 
and  the  bolder  of  40  shares  of  stock,  could 
have  asserted  his  position  some  time  before, 
while  be  was  in  close  touch  v^lth  the  affairs 
of  the  company,  and  thus  have  avoided 
lengthy  litigation,  still  on  the  demurrer  to 
the  bill  filed  by  the  defendant  the  court  has 


said  that  the  complainant  has  not  been  guilty 
of  laches.  A.  Gould  Harrison  was  in  actual 
charge  of  the  business,  and  the  complainant 
claims  to  be  in  the  dark  as  to  the  condition 
of  its  affairs.  The  books  were  kept  in  sucb 
manner  as  would  necessarily  make  it  diffi- 
cult to  ascertain  the  exact  financial  condition 
of  the  company  without  careful  examination. 
The  accounts  are  not  intricate,  but  they  are 
entangled.  They,  however,  can  be  analyzed 
and  explained.  In  such  a  case  equity  has  la- 
rlsdictlon,  if  the  complainant's  right  to  apply 
Is  established.  Charges  have  been  made  that 
Harrison  has  been  guilty  of  improper  con- 
duct in  the  management  of  the  affairs  of  the 
corporation.  He  may  be  entirely  innocent 
of  these  charges,  but  an  accounting  alone  can 
establish  that  fact.  I  am  satisfied  that  In 
this  case  the  complainant  Is  entitled  to  tbe 
relief  he  seeks.  In  what  manner  and  by 
whom  the  account  shall  be  stated,  I  shall 
determine  at  the  time  the  application  is  made 
to  me  to  settle  the  decree. 

As  to  the  second  question  involved  in  this 
controversy  I  am  not  satisfied  that  the  Be- 
yea  stock  was  purchased  with  tbe  funds  of 
the  corporation,  and  I  shall  not  dispose  of 
this  issue  until  the  account  has  been  taken. 
Some  further  evidences  of  this,  transaction 
which  may  throw  light  upon  it  may  develop  . 
upon  the  accounting.  I  feel  satisfied  that 
the  brother  of  the  defendant  has  told  the 
truth  about  his  part  in  the  transaction.  The 
money  received  from  the  purchase  the  de- 
fendant claims  to  have  loaned  to  the  com- 
pany. The  expert  employed  by  the  com- 
plainant fails  to  Bad  an  entry  on  the  books 
showing  tbe  loan  by  Harrison,  while  he  ad- 
mits that  the  books  do  disclose  that  the  com- 
pany received  $1,800  from  some  source  or 
other.  The  defendant  claims  that  he  applied 
the  money  thus  loaned  to  his  purchase  of  the 
Beyea  stock.  However,  I  deem  It  advisable, 
under  the  circumstances,  to  retail  the  dispo- 
sition of  this  question  until  aa  accounting 
has  been  bad. 

A  decree  will  be  advised  in  accordance 
^th  the  views  herein  expressed. 


In  re  P. 


(tt  N.  J.  at.  SM) 


(Oorirt  of  Chancery  of  New  Jersey.    July  8. 
1014.) 

l.CoNT«in>T    (I    27*)— Civil    OonTsim  — 

What  CoNsnTnTEs. 

It  U  a  contempt  for  a  solicitor  to  Insert 
in  a  decree,  after  it  has  been  signed  by  Uie 
Chancellor,  any  provisions,  though  they  are  Im- 
material. 

[EM.   Note.— For  other  caaes,  see  Contempt, 
Cent.  Dig.  i  5 ;   Dec.  Dig.  |  27.*] 

2.  Attobnet    and    Client    (}    43*)  —  OoW'- 

TEUPT— PnNIBHHXNT— DiSBABMXNT. 

Where  a  solicitor  Inserted  in  a  decree,  aft- 
er It  had  been  signed  by  the  Vice  Chancellor, 
some  rather  immaterial  provisions  similar  to 
others  which  had  been  stricken  out,  and  inform- 
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ed  the  Vice  Chancellor  of  hi*  action,  atating  that 
he  presumed  it  would  meet  with  his  approval, 
the  wiicitor,  while  guilty  of  contempt,  does  not 
merit  disbarment;  his  good  faith  tending  to  es- 
cose  and  purge  hia  offense. 

lE^  JNote.— For  other  cases,  see  Attorney  and 
GSUent,  Cent.  Dig.  H  69.  00;  Dee.  Dig.  f  43.*] 

In  the  matter  of  P.,  a  solicitor  In  the  Court 
of  Chancery,  for  contempt  of  court  P.  ad- 
ludlcated  guilty  of  contempt,  and  tbe  matter 
of  punishment  reserved. 

P.,  in  pra  pec 

WAI^KER,  Ch.  P.,  a  solicitor  In  dianceiy, 
represented  defendants  in  a  suit  before  one 
of  the  Vice  Chancellors,  in  wlilch  they  filed 
a  cross-bill  tiavlng  for  its  object  the  cancella- 
tion of  the  mortgage  described  in  the  bill  of 
complaint  The  matter  being  decided  in  fa- 
vor of  the  defendants  represented  by  P.,  he 
presented  to  ttie  Vice  Cliancellor  a  form  of 
decree  adjudging  that  the  mortgage  "be  de- 
livered up  for  cancellation,  and  the  clerk  of 
the  county  of  *  *  *  is  hereby  directed  to 
cancel  said  mortgage  of  record." 

[t]  P.  presented  the  draft  of  decree  In 
person,  and  the  Vice  Chancellor  struck  ont 
the  concluding  words  "and  the  derk  of  the 
county  of  *  *  *  is  hereby  directed  to  can- 
cel said  mortgage  of  record,"  for  the  reason 
that  the  county  clerk  was  not  a  party  to  the 
suit  and  that  therefore  no  decree  could  be 
made  against  him.  P.  withdrew,  talcing  the 
decree  with  him  for  filing  in  the  cieiii's  of- 
fice, and  afterwards  Interlined  in  it  in  bis 
own  liandwrltlng,  after  the  word  "cancelia- 
ti<m,"  which  was  the  conclndlng  word  of  the 
decree  as  amended  by  the  Vice  Chancellor, 
the  words  "and  that  Vae  same  be  canceled  of 
record,"  so  as  to  make  the  decree  read  that 
the  mortgage  "be  delivered  up  for  cancella- 
tion, and  that  the  $ame  be  oane^ed  of  rec- 
ord," instead  of  simply  that  It  "be  delivered 
np  for  cancellation,"  as  it  was  made  to  read 
by  the  Vice  Chancellor  when  he  signed  the 
advisory  certificate  at  the  foot  thereof.  The 
decree  was  subsequently  signed  by  the  Chan- 
ceUor,  wltlumt  knowledge  of  the  solicitor's 
action. 

This  oondnct  of  P.  amounted  to  a  contempt 
of  court 

Among  the  instances  of  contempt  mention- 
ed by  Blackstone  are : 

Those  committed  by  attorneys  and  solicitors, 
who  are  also  officers  of  the  respective  courts; 
by  ^oas  instances  of  fraud  and  corruption,  in- 
justice to  their  clients,  or  other  dishonest  prac- 
tice. For  the  malpractice  of  the  officers  reflects 
some  dishonor  on  their  employers,  and,  if  fre- 
quent and  unpunished,  creates  among  the  peo- 
ple a  disgust  against  the  conrts  themselves." 
4  Bl.  Com.  284. 

In  1  Bout.  Law  Die  (Bawle's  Rev.)  p.  420, 
U  is  said: 

't3onrts  of  Justice  have  an  inherent  power 
to  punish  an  persons  for  contempt  of  their 
rules  and  orders,  for  disobedience  of  their  pro- 
cess, and  for  disturbing  them  in  their  proceed- 
iniPB." 


[2]  The  conduct  of  the  solicitoi  before  me, 
subsequent  to  his  contumacious  act,  mitigat- 
ed, while  it  did  not  excuse,  his  contempt 

The  decree  was  advised  by  the  Vice  Chan- 
cellor on  March  30,  1914,  and  four  days  lat- 
er, April  8,  1914,  P.  wrote  the  Vice  Chancel- 
lor a  lettor.  Informing  him  of  what  he  had 
done.  What  he  said  in  the  letter  can  best 
be  set  forth  by  copying  the  letter  itself, 
which  Is  short    It  reads  as  follows: 

"I  am  sendin|[  yon  herewith  a  copv  of  the 
final  decree  which  you  gave  me  in  the  above 
case  on  the  80th  day  of  March.  Please  note 
the  words  in  quotation  marks.  You  will  re- 
call that  I  suggested  that  the  decree  direct  the 
clerk  to  cancel  the  mortgage;  but  you  stated 
that,  the  clerk  not  being  made  a  party,  yoa 
could  hardly  do  that,  and  therefore  the  lan- 
guage which  yon  used  was  as  follows:  'Be  de- 
livered for  cancellation  of  record.'  I  have  made 
the  phrase  read,  'Be  delivered  up  for  cancella- 
tion, and  that  the  same  be  canceled  of  record.' 
This  is  part  of  the  quotation  which  I  above  re- 
fer to.  This^  I  am  sure,  is  what  you  meant,  and 
I  had  no  hesitation  in  adding  the  extra  words." 

The  solicitor  having  been  before  the  Vice 
Chancellor  for  the  purpose  of  settling  the  de- 
cree, and  the  Vice  Chancellor  having  strutik 
out  the  clause  above  mentioned  for  the  rea- 
son wlilch  he  stated,  it  is  beyond  my  com- 
prehension to  understand  the  audacity  evino- 
ed  by  counsel  in  deliberately  writing  in  the 
decree  over  the  Vice  Chancellor's  signature 
words  by  which  he  doubtless  Intended  to  se- 
cure the  accomplishment  of  the  very  thing 
the  Vice  Chancellor  denied.  However,  it 
seems  that  he  did  it  without  corrupt  mottve^ 
as  will  hereafter  appear. 

The  Vice  Chancellor,  upon  receipt  of  the 
solicitor's  naive  letter,  inclosed  it  to  me  with 
a  letter  of  bis  own,  in  which  be  said : 

"While  I  am  loath  to  burden  you  with  this 
affair,  under  the  circumstances  I  think  that  it 
is  my  duty  to  submit  it  to  you  for  your  con- 
sideration.   Mr. certainly  had  no  right  to 

alter  the  language  which  I  formulated  mvself 
with  my  own  pen,  striking  ont  from  his  draft 
of  decree  the  direction  that  the  county  clerit 
cancel  the  mortgage.  Tou  will  observe  that 
while  the  language  which  I  employed  merely  di- 
rected that  the  mortgage  be  delivered  up  presum- 
ably   to    the    defendant    for    cancellation,    Mr. 

'a  decree  puts  in  a  positive  mandate  that 

the  mortgage  'l>e  canceled  of  record.'  The 
words  which  he  inserted  can  only  be  regarded 
as  mandate  to  the  county  clerk." 

Upon  the  receipt  of  the  Vice  Chancellor's 
letter,  inclosing  the  solicitor's,  I  immediate- 
ly wrote  the  latter  for  an  explanation,  and 
he  replied  by  letter,  in  wUcb,  among  other 
things,  he  said: 

"After  I  arrived  at  my  office  I  examined 
carefully  the  decree  which  he  [the  Vice  Chan- 
cellor] had  advised,  and  I  came  to  the  natural 
conclusion  that  bj  inadvertence  he  had  strick- 
en out  the  following  words:  'And  the  clerk  of 
the  county  of  *  *  •  is  hereby  directed  to 
cancel  said  mortgage  of  record,' — without  leav- 
ing the  necessary  direction,  'to  cancel  said  mort-' 
gage  of  record,'  and  that  by  inadvertence  he  had 
read  the  word  'cancellation'  as  'canceled,'  and 
therefore  in  order  to  make  the  decree  complete, 
and  as  I  understood  he  wanted  it  to  be  drawn, 
I  added  the  words  which  are  complained  of 
after  the  word  'cancellation,'  •  •  •  'and 
that  the  same  be  canceled.' 
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"It  must  be  perfectly  obvious  to  yoa  and  al- 
so to   Vice  Chancellor' that  I  was  not 

Intended  to  deceive  the  court,  or  to  make  any 
alteration  of  the  decree  without  the  consent 
of  the  Vice  Chancellor.  The  words  which  I 
added  were  simply  words  which  I  considered 
neceesary  to  properly  carry  out  my  suggestion 
to  I  he  Vice  Chancellor,  that  a  decree  should  be 
miered  which  might  be  filed,  and  which  would 
operate  as  a  cancellation  of  the  mortgage,  with- 
out compelling  the  clerk  to  actually  cancel  the 
mortgage  on  the  record,  and  to  which  idea 
and  vie™  I  thought  the  Vice  Chancellor  had 
agreed,  and  that  he  intended  that  I  should  have 
this  relief. 

"I  am  exceedingly  sorry  that  Vice  Chancel- 
lor    feels  that  I   have   attempted   to  do 

anything  in  contradiction  of  the  decree  which 
be  has  advised,  and  that  there  has  been  any  mis- 
understanding about  the  matter.  Your  let- 
ter came  as  a  complete  surprised  to  me,  and  nat- 
urally I  was  very  much  perturbed  over  ita  con- 
tents." 

Subsequently  the  solicitor,  appearing  at 
chambers,  was  informed  by  me  that  I  propos- 
ed to  charge  him  with  contempt  of  court,  and 
I  asked  him  if  he  desired  to  be  arraigned 
on  formal  charges,  or  whether  he  would 
submit  the  matter  on  the  facts  above  detail- 
ed. He  chose  the  latter  course,  as  well  he 
might,  for  it  is  obvious  that  the  facts  speak 
for  themselves.  His  only  defense  is  a  dis- 
claimer of  intentional  wrongdoing.  This, 
as  a  rule,  is  no  excuse,  especially  where  the 
facts  constituting  the  contempt  are  admitted, 
or  where  a  contempt  is  clearly  apparent  from 
the  circumstances  surrounding  the  commis- 
sion of  the  act  9  Cyc.  25.  Disavowal  of 
any  intention  to  commit  a  contempt  may, 
however,  extenuate  or  even  purge  the  con- 
tempt   Id.  26. 

A  case  quite  pertinent  is  that  of  State  v. 
Finley,  30  Fla.  325,  11  South.  674,  18  L.  R. 
A.  401,  in  which  it  was  held: 

"While  the  interlineation  into  a  decree,  aft- 
er it  has  received  the  judicial  signature,  of  im- 
material words  patently  omitted  therefrom 
through  clerical  oversight  may  not,  in  the  ab- 
sence of  proof  of  a  bad  motive  or  fraudulent 
design  in  the  attorney  who  perpetrates  it,  be 
cause  for  disbarment,  still  any  manner  of 
tampering  with  the  decree  of  a  court  after  it 
receives  the  sanction  of  the  Judge's  signature, 
no  matter  in  how  small  a  particular,  and  ao 
matter  how  innocent  or  immatprinl  the  al- 
teration may  be,  is  highly  reprehensible,  and  de- 
serves severe  punishment.  In  recognition  of  the 
sanctity  of  judicial  decrees,  chancery  court 
rule  87  (Florida)  has  been  provided,  requiring 
an  order  of  the  court  for  the  correction  of  cler- 
ical mistakes  therein,  arising  from  any  acci- 
dental slip  or  omi!ision;  and  an  attorney  who  at- 
tempts to  accomplish  correction  otherwise  should 
be  dealt  with  summarily  and  severely." 

And  the  court.  In  the  opinion,  made  the 
following  observations: 

"As  to  the  second  charge,  of  interlining  the 
words  'of  Putnam'  in  the  decree  in  chancery  in 
the  case  of  Wood  v.  Peterman  et  al.,  after  it 
had  been  signed  by  the  Chancellor,  although  it 
is  denied  by  the  relator  that  such  interlineation 
was  done  subsequent  to  the  signing  of  the 
decree,  still  we  think  that  the  proof,  if  not 
prejudiced,  is  quite  sufficient  to  establish  the 
fact  that  it  was  done  subsequrntly  to  the 
signing  of  the  decree.  This  fact  being  establish- 
ed the  next  question  to  be  considered  is:  Does 
the  evidence  show  that  it  was  done  with  that 
fraudulent,  corrupt,  and  bad  motive  that  ia  nec- 


essary to  faavte  been  shown  before  disbarment 

could  follow?  The  evidence  shows  that  the  in- 
terlineation occurred  in  that  part  of  the  de< 
cree  that  undertook  to  locate  or  descrilM  the 
land  involved  in  the  decree;  and  the  interline- 
ation caused  the  sentence  in  the  decree  as 
signed,  'County  and  State  of  Florida,'  to  read,. 
"County  of  Putnam  and  State  of  Florida.'  It 
is  apparent  from  the  evidence,  and  from  the  fact 
that  the  decree  was  in  a  case  pending  in  Put- 
nam county,  that  the  land  involved  therein,  to 
whose  description  the  interlineation  referred,  did 
in  fact  lay  in  the  county  'of  Putnam' ;  and 
it  is  apparent^^also  from  the  evidence  of  the 
clerk,  Frank  Wright,  that  the  land  was  oth- 
erwise sufficiently  located  or  described  without 
the  words  interlined;  and  from  all  this  it  is  evi- 
dent that  the  omission  of  the  interlined  words 
'of  Putnam'  was  a  lapsus  penns  on  the  part  of 
the  draughtsman  who  prepared  the  decree,  and 
that  of  right  it  was  proper  that  they  should 
have  been  put  into  the  decree  at  the  point  in 
which  they  were  interlined,  prior  to  its  pres- 
entation to  the  judge  for  his  signature  thereto. 
»  •  •  There  was  no  proof  that  Mr.  Fowler 
made  this  interlineation  under  the  impression 
or  belief  that  it  added  to  or  detracted  from  the 
substance  or  form  of  the  decree,  or  was  nec- 
essary to  give  it  effect  The  omission  of  the 
words  interlined  was  so  manifestly  a  clerical 
'oversight  and  mistake,  and  in  the  opinion  of 
both  the  judge  and  the  clerk  of  the  court  did  not 
affect  the  description  of  the  land  or  the  decree 
either  in  form  or  substance,  and  the  words  in- 
terlined being  such  as  the  Law  would  have  sup- 
plied from  the  other  contents  of  the  decree, 
•  •  •  in  considering  the  motive  by  which 
Mr.  Fowler  was  actuated  in  making  this  inter- 
lineation, we  might  fairly  presume  that  he  did 
it  under  the  impression  that  the  judije  would 
certainly  consent  to  the  correction  of  so  pal- 
pable a  clerical  mistake  that  when  made  af- 
fected nothing  either  in  form  or  substance,  rath- 
er than  from  any  evil  design. 

"We  do  not  wish  it  to  be  understood  that  we 
are  inclined  to  condone,  palliate,  countenance, 
or  excuse  any  manner  of  tampering  with  the 
decree  of  a  court  after  it  obtains  the  sanction  of 
the  judee'a  signature,  even  to  the  crossing  of  a 
T  or  the  dotting  of  an  I  therein;  on  the  con- 
trary, we  think  that  such  a  practice  is  high- 
ly reprehensible,  and  deserves  severe  punish- 
ment, no  matter  bow  innocent  or  immaterial 
the  alteration  or  change  may  be.  A  proper 
respect  for  the  sanctity  of  the  official  judgments 
and  decrees  of  our  courts  demands  this  shall  be 
so,  and  in  recognition  of  the  sanctity  of  judi- 
cial decrees,  our  (Florida)  chancery  court  rule 
87  has  been  provided,  requiring  an  order  of 
the  court  for  the  correction  of  clerical  mistakes 
in  decrees  arising  from  an  accidental  slip  or 
omission.  But  wlien  such  an  interference  with 
a  judicial  decree  is  made  unauthorizedly  and 
incautiously,  but  without  any  bad  motive  or 
fraudulent  design,  it  partakes  more  of  the  char- 
acter of  a  contempt  of  the  court  than  of  that 
moral  turpitude  that  stamps  the  perpetrator 
as  being  an  unfit  person  to  exercise  the  office 
of  an   attorney." 

State  T.  Finley  was  a  disbarment  case; 
but  the  law  as  laid  down  by  the  court  is 
entirely  apposite  to  a  case  of  contempt  in- 
volving facts  of  a  similar  nature. 

It  can  hardly  be  said  of  the  solicitor  in 
the  case  at  bar,  as  was  said  of  the  attorney 
in  the  Florida  case,  that  there  Is  no  proof 
that  the  interlineation  in- our  decree  wa» 
made  under  the  impression  or  belief  that  it 
added  nothing  to  or  detracted  nothing  from 
the  substance  or  form  of  the  decree. 

P.,  the  solicitor,  as  already  mentioned,  in* 
coriKirated  in  his  draft  of  decree  as  presented 
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to  the  Vtce  Chancellor  a  direction  to  the 
county  clerk  to  cancel  of  record  the  mort- 
gage In  question.  The  Vice  Chancellor  de- 
liberately struck  out  that  provision,  so  that 
the  decree  read  that  the  mortgage  should 
be  delivered  up  for  cancellation,  leaving  the 
solicitor  to  accomplish  the  cancellation  in 
the  best  way  he  could,  with  or  without  fur- 
ther litigation.  The  solicitor,  after  leaving 
the  Vice  Chancellor,  and  out  of  the  presence 
of  the  court,  deliberately  wrote  Into  the  de- 
cree, over  the  Vice  Chancellor's  signature,  a 
provision  that  the  mortgage  ie  canceled  of 
record,  hoping  and  expecting,  doubtless,  that 
with  that  language  in  the  decree  he  could  in- 
duce the  county  clerk  to  make  the  cancella- 
tion. If  not,  why  did  he  incorporate  such  a 
provision  in  the  decree,  and  why  was  he  not 
content  with  the  form  in  which  the  Vice 
Chancellor  signed  it?  Nevertheless  I  am 
happy  to  say  that  I  have  been  able  to  con- 
dude,  contrary  to  my  original  view,  that  the 
solicitor  P.  can  be  put  within  the  later  ob- 
servation of  the  Florida  court,  where  it  says 
that,  when  an  unauthorized  interference  with 
a  judicial  decree  is  made  without  bad  motive 
or  fraudnlent  design,  it  partakes  more  of 
the  character  of  a  contempt  of  court  than 
of  that  moral  turpitude  tliat  stamps  the 
perpetrator  as  an  unfit  person  for  the  office 
of  attorney.  Therefore  I  am  enabled  to  re- 
dace  the  offense  of  the  solicitor  before  me 
from  that  which  would  provoke  disbarment 
proceedings  to  an  adjudication  that  he  hab 
been  guilty  of  a  contempt  of  court ;  and  I  so 
find  and  pronounce. 

The  decree  will  be  restored  to  the  form  In 
which  it  was  originally  signed  by  the  Vice 
Chancellor,  and  the  matter  of  punishment 
of  the  solicitor  will  be  reserved  for  further 
consideration. 

(88  N.  J.  L.  U) 
BUSSELL  ▼..  RUSSEIiL-BOBINSON  Ca 

(Supreme  Court  of  New  Jersey.    July  10, 1914.) 
(Syllalut  by  the  Court.) 

1.  EXBCUTION   ({   7*)-^rtrDOMENT  NiBI— BlOHT 

TO  Ertxb. 

Upon  filing  the  circuit  record  and  postea 
a  judgment  nisi  may  be  entered  upon  which, 
notwiUiataiiding  a  rule  to  show  cause  has  been 
allowed,  an  execution  may  issne,  which  will, 
however,  be  rendered  void  if  such  rule  to  show 
cause  be  made  absolute,  but  which,  if  such  rule 
be  discharged,  and  judgment  final  be  entered 
as  of  the  date  of  such  judgment  nisi,  remains 
in  full  force  as  to  lands  of  which  the  judgment 
debtor  was  seised  at  the  time  of  the  actual  en- 
try of  such  judgment  nisL 

[EJd.  Note.— For  other  cases,  see  Execution, 
Cent  IMg.  n  7-15,  17-20;  Dec.  Dig.  |  7.»] 

2.  Judgment  (J  772*)— Bntbt  of  Judgment 
Nisi— LiEH. 

On  May  20,  1913,  plaintiff  obtained  a  ver- 
dict in  an'  action  in  the  Supreme  Court  On 
May  27,  1913,  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside  was  allowed. 
On  June  3,  1913,  judgment  nisi  was  entered  up- 
on the  postea.  On  June  10,  1913,  a  receiver  of 
the  defendant  as  an  insolvent  corporation  was 


appointed  by  the  Chancellor.  On  May  27,  1914, 
the '  rule  to  show  cause  was  discharged.  On 
March  5,  1914,  judgment  final  was  entered  as 
of  June  3,  1913.  Held,  that  the  judgment  nisi 
entered  on  June  3,  1913,  bound  the  lands  of 
which  the  judgment  debtor  was  then  seised, 
title  to  which  subject  to  said  lien  passed  to  the 
receiver  on  June  10,  1913. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §g  1329-1332,  1336,  1337;  Dec.  Dig. 
§  772.»] 

3.  Right  to  Issue  Execution  —  Entry  of 
Judgment  Nibi. 

The  cause  of  Erie  Railway  Go.  v.  Acker- 
son,  33  N.  J.  Law,  page  33,  foUowed. 

4.  Case  Explained. 

The  case  of  McNamara  v.  N.  T.,  li.  E.  & 
W.  R.  B.  Co.,  56  N.  J.  Law,  page  58,  28  Atl. 
313,  explained. 

Action  by  Rose  Zamelsky,  administratrix, 
against  the  Russell-Robluson  Company  and 
another.  A  judgment  nisi  was  entered  for 
plaintiff  in  the  Supreme  Court,  and  Frank 
P.  Russell  was  appointed  receiver  for  the  de- 
fendant named.  From  an  adverse  determina- 
tton  of  the  receiver,  the  administratrix  ap- 
pealed to  the  Court  of  Chancery,  which  cer- 
tified the  proceedings  to  the  Supreme  Court, 
propounding  a  certain  question.  Question 
answered  in  opinion. 

This  is  a  proceeding  under  section  79  of 
the  chancery  act,  which  provides  that  the 
court  of  Chancery  may  send  any  matter  of 
law  to  the  Supreme  Court  for  its  opinion  to 
be  certified  thereon.  Pursuant  to  this  stat- 
ute an  order  was  made  in  a  cause  pending 
In  the  Court  of  Chancery  upon  the  advice  of 
Vice  Chancellor  Stevens,  who  filed  the  fol- 
lowing memorandum,  in  which  the  matter  of 
law  is  stated  and  the  question  propounded: 

This  is  an  appeal  of  Rose  Zamelsky,  admin- 
istratrix, from  the  determination  of  the  receiv- 
er. It  appears  that  on  June  3,  1913,  on  the 
filing  of  tbe  postea  in  an  action  of  tort,  Mrs. 
Zamelsky  obtained  a  rule  for  judgment,  or  Judg- 
ment nisi,  in  the  Supreme  Court  for  $6,000. 
The  verdict  had  been  against  the  Russell-Rob- 
inson Company  and  Wm.  L.  Blanchard  Compa- 
ny. A  rule  to  show  cause  had,  on  May  27, 
1913,  been  granted  by  the  circuit  judge,  with 
the  result  that  tbe  Supreme  Court  in  banc  set 
aside  the  verdict  against  the  Blanchard  Com- 
pany, and  allowed  it  to  stand  against  tbe  Rua- 
sell-Robinson  Company. 

The  rule  for  judgment  nisi  {if  such  is  may  be 
called)  was  entered  in  the  minutes  of  the  Su- 
preme Court  in  tbe  words  following: 

"It  is  ordered  that  judgment  be  and  hereby  is 
entered  in  favor  of  plaintiff  and  against  the  de- 
fendant (the  two  companies  designated  in  the 
title  of  the  cause)  for  the  sum  of  $6,o0O,  besides 
costs  to  be  taxed,  nisi. 

"Entered  June  3,  1913,  on  motion  of  Kalisch 
&   Kalisch,   Attys." 

The  form  of  the  final  judgment,  as  entered 
on  the  minutes,  is  as  follows: 

"Judgment  entered  this  5th  day  of  March,  A. 
D.  1914,  as  of  June  3,  1913,  for  the  sum  of 
$6,000  damages  and  $74.34  costs. 

"W.  8.  Gummere,  C.  J." 

Between  the  date  of  the  rule  for  judgment 
nisi  and  judgment  final  the  Russell-Kobinson 
Company  became  and  was  adjudged  insolvent 
by  this  court  A  receiver  was  appointed  on 
June  10,  1913.  Tbe  company  was  at  that  time 
the  owner  of  real  estate  from  which  the  receiv- 
er has,  by  sale,  realized  $6,203.26.    If  the  rule 
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for  judgment  nitn  was  a  lien  upon  the  land, 
tbe  purchase  money  will  go  to  pay  the  judg- 
ment; if  not,  it  will  be  distributed  among  the 
creditors  generally. 

The  corporation  act  (2  Comp.  St.  1910,  p. 
1652)  provides  (section  86)  that:  "After  pay- 
ment of  all  allowances,  expenses  and  costs  and 
the  satisfaction  of  all  special  and  general  liens 
upon  the  funds  of  the  corporation  to  the  extent 
of  their  lawful  priority,  the  creditors  shall  be 
paid  proportionately  to  the  amount  of  their  re- 
spective debts,  excepting  mortgage  and  judgment 
creditors,  where  the  judgment  has  not  been  by 
confession,  for  the  purpose  of  preferring  cred- 
itors." 

The  act  concerning  judgments  (C!omp.  St.  p. 
2955)  provides: 

(1)  '^Fhat  all  lands,  tenements,  hereditaments 
and  real  estate  shall  be  and  hereby  are  made 
liable  to  be  levied  upon  and  sold  by  executions 
to  be  issued  on  judgments  which  are  or  shall  be 
obtained  in  any  court  of  record  in  this  state. 
*     »     • » 

(2)  "That  no  judgment  shall  affect  or  bind  any 
lands,  tenements,  hereditaments,  or  real  estate, 
but  from  the  time  of  the  actual  entry  of  such 
judgment  on  the  minutes  or  records  of  the 
court" 

The  question  is  whether  the  rule  for  judgment 
nisi  or  judgment  nisi  (if  it  he  more  than  a 
rule)  bound  the  land  prior  to  tbe  receiver's  ap- 
pointment. It  could  not  have  become  a  lien  up- 
on the  land  afterward,  because  the  corporation 
act  (section  68)  vests  the  title  to  it  in  the  re- 
ceiver  immediately   upon   his   appointment. 

In  an  early  edition  of  Tidd's  Pr.  (1807)  p.  813, 
it  ia  said:  "After  a  general  verdict  it  is  in- 
cumbent on  the  prevailing  party  to  enter  a 
rule  for  judgment  nisi  causa  on  the  postea  or 
inquisition  with  the  clerk  of  the  rules." 

In  an  edition  of  Archbold's  Practice,  pub- 
lished in  1838  it  is  said  (page  484)  that  such 
had  been  the  rule  until  changeid  by  a  rule  of  all 
the  courts  made  in  2  W.  IV;  and  Chitty,  in  his 
General  Practice  (volume  4,  p.  101),  says  that 
by  the  ancient  practice  it  was  in  many  cases 
necessary,  before  signing  judgment,  to  give  the 
opponent  notice  of  tbe  intended  proceedings,  so 
that  he  might  prepare  to  talce  proper  measures 
to  prevent  sndi  judgment  and  the  execution 
thereon,  as  by  motion  in  arrest  of  judgment, 
etc.,  and  hence  the  rule  for  judgment  nisi. 

From  all  this  it  appears  that  the  rule  for 
judgment  nisi  causa  was  nothing  more  than  a 
four  days'  rule  to  show  cause  why  judgment 
should  not  be  entered,  and  such  was  Justice 
Pennington's  opinion  as  appears  from  his  state- 
ment (arguendo)  in  Young  v.  McPherson,  3  N. 
J.  Law,  897.  He  remarks:  "What  is  called  a 
judgment  nisi  is  nothing  more  than  a  rule 
to  show  cause  whjy  judgment  should  not  be-  ren- 
dered." From  this  passage,  it  would  seem  that 
?iemben  of  the  bar  even  at  that  day  (A.  D. 
Sll)  were  calling  the  docket  entry  not  a  rule 
Cor  judgment  nisi  causa,  but  a  judgment  nisi, 
and  the  change  of  name  seems  to  have  been 
attended  with  a  change  in  the  practice,  for 
Judge  Elmer,  in  Erie  R.  R.  Co.  v.  Ackerson, 
33  N.  J.  Law,  33  (A.  D.  1868),  uses  the  terms 
"rule  for  judgment  nisi  causa  and  "judgment 
nisi"  as  if  synonymous,  and  says:  "According 
to  the  practice  of  the  King's  Bench  in  England, 
a  final  judgment  was  not  entered  until  tbe  lapse 
of  four  days  after  the  rule  for  judgment  nisi, 
during  which  time  the  defendant  might  move  for 
a  rule  to  show  cause,  or  present  a  writ  of  er- 
ror. This  delay  has  been  abolished  by  our  rules, 
which  permit  a  rule  to  show  cause  to  be  moved 
for  during  the  term  (i.  e.,  the  term  in  which  the 
trial  is  bad,  old  rule  30),  and  by  the  provisions 
of  an  act  resfiecting  writs  of  error  (Nixon's 
Dig.  262).  The  established  practice  of  this 
court  is  that  the  plaintiff  may  issue  his  execu- 
tion immediately  after  the  entry  of  the  judg- 
ment nisi,  if  he  thinks  proper  to  do  so,  at  the 
•xiakt  however,  of  having  it  rendered  a  nullity, 


by  the  rule  to  show  cause  being  allowed  abso- 
lutely and  without  directing  the  entry  of  a  final 
judgment  for  the  protection  of  the  plaintiff; 
and  subject,  also,  to  the  execution  being  super- 
seded, if  a  writ  of  error  is  presented,  and  a 
recognizance  of  bail  perfected,  aa  required  by 
tbe  aforesaid  act" 

The  seventh  section  of  the  act  respecting 
writs  of  error  above  referred  to  reads  as  fol- 
lows: "No  execution  shall  be  stayed  or  delay- 
ed *  *  *  by  any  writ  of  error  or  supersedeas 
thereon  after  verdict  and  judgment  on  such  ver- 
dict unless  such  recognizance  as  is  prescribed  in 
the  preceding  section  shall  be  first  acknowledged 
as  hereinafter  directed." 

The  question  then,  is  whether  a  judgment  nisi 
is  such  a  judgment  as,  under  section  2  of  the 
judgment  act  (3  Comp.  St  1910,  p.  2956),  binds 
lands  from  the  time  of  its  actual  entry  and  such 
a  judgment  as  is  entitled  to  priority  of  pay- 
ment under  section  86  of  the  corporation  act, 
which  prescribes  in  what  order  claims  against 
insolvent  corporations  shall  be  paid. 

I  think  no  distinction  can  Y»  made  between 
the  meaning  of  the  word  "judgment"  in  the  cor- 
poration act  and  its  meaning  in  the  act  re- 
specting judgments.  Sections  1  and  2  of  the 
latter  act  (quoted  above)  were  passed  in  .1799 
(Elmer's  Dig.  486),  and  were  then  sections  1 
and  2  of  the  act  entitled  "An  act  making  lands 
liable  to  be  sold  for  the  payment  of  debts."  The 
only  levy  and  sale  authorized  by  section  1  was 
a  levy  and  sale  "by  executions  to  be  issued  on 
judgments";  which  judgments,  by  section  2, 
were  to  bind  lands  only  from  the  time  of  ac- 
tual entry.  If  a  judgment  nisi  be  a  judgment 
witlbin  the  meaning  of  this  act,  it  cannot  be  oth- 
erwise, within  the  meaning  of  the  corporation 
act  This  inevitably  follows  from  the  decision 
of  the  Court  of  Errors  in  Doane  v.  Millville 
Ins.  Co.,  45  N.  J.  Bo.  282  [17  Atl.  625],  where 
Justioe  Dixon  says  that  judgment  .creditors  are 
preferred  only  so  far  as  they  have  acquired  liens. 
^Hieir  lien  upon  land  is  given  by  the  sections 
quoted  from  the  judgment  act  transferred  from 

the  act  making  lands  liable  to  be  sold  for  the 
payment  of  debts." 

Is,  then,  the  judgment  in  question  a  judgment 
within  the  meaning  of  the  judgment  act?  Its 
form,  and  the  fact  that  execution  may  issue  up- 
on it,  favor  an  affirmative  answer.  'The  form  of 
the  entry  is  "ordered  that  judgment  be  and 
hereby  is  entered"  for  the  sum  specified.  This 
seems  to  be  a  declaration  by  the  court  that  the 
entry  is  not  merely  a  rule,  but  a  judgment 
While  the  entry  is  allowed  thus  to  stand  on  the 
minutes,  it  would  seem  as  if  this  court  at  least 
was  not  at  liberty  to  call  it  anything  else.  I 
have  requested  tbe  clerk  of  the  Supreme  Court 
to  examine  the  entries  of  rules  for  judgment 
nisi,  as  they  were  entered  at  the  time  (A.  D. 
1868)  when  Judge  Elmer  wrote  his  opinion,  and 
he  tells  me  they  were  substantially  in  the  same 
form  as  the  entry  now  under  consideration. 

Judge  Elmer  says  that  it  was  then  the  es- 
tablished practice  that  the  plaintiff  might  issue 
execution  Immediately  after  the  entry  of  the 
judgment  nisi,  and  the  clerk  informs  me  that 
this  practice  is  still  followed.  To  issue  exe- 
cution on  a  mere  rule  would  be  an  anomaly; 
and  it  would  not  accord  with  the  statute  of 
judgments,  which  says  that  lands  are  liable  to 
be  levied  upon  and  sold  by  executions  to  be  is- 
sued on  judgments.  No  authority  is  given  to 
issue  them  on  anything  else. 

How  si)ecious  this  reasoning !  I  cannot  recon- 
cile it  with  the  decision  of  the  late  Chief  Jus- 
tice Depue  in  the  case  of  McNamara  v.  N.  Y., 
Lake  Brie  &  Western  R.  R.,  56  N.  J.  Law,  56, 
28  Atl.  313.  That  case  was  in  all  resi>ecta 
identical  with  the  case  now  before  the  court. 
The  action  was  tort.  There  was  a  verdict;  & 
rule  to  show  cause  by  the  justice  who  tried  the 
case;  and  entry  of  Judgment  nisi;  a  subsequent 
discharge  of  the  rule;  judf^nent  final  entered 
nunc  pro  tunc;   and  a  receivership  intervenins 
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between  the  date  of  the  entrj  of  the  judgment 
nisi  and  of  the  judgment  final.  On  these  facts  it 
was  held  that,  while  the  judgment  final  might 
be  entered  nunc  pro  tunc,  the  date  of  its  ac- 
tual entry  must  be  -expressed,  and  that  only 
from  snch  date  would  the  jndgment  be  a  lien 
upon  real  estate.  Justice  Depue  saya :  .  "Jndg- 
ment  entered  at  this  time  as  of  a  prior  day 
cannot,  under  the  statutes  referred  to,  have  re- 
lation a»  a  Ue»  upon  the  defendant's  property 
prior  to  the  date  of  actual  entry;  and!  if  exe- 
cation  be  issued  thereon,  the  command  of  the 
writ  will  be  to  levy  npon  the  lands,  tenements, 
and  hereditaments  whereof  the  defendant  was 
lieised  at  the  time  of  the  actual  entry  of  the 
judgment  The  defendant's  property  is  in  the 
hands  of  tha  receiver  and  under  the  control  of 
the  federal  court  *  *  •  An  execution,  if 
issued,  would  be  of  no  avail  against  the  defend- 
ant's property." 

It  does  not  expressly  appear  in  the  opinion 
that  judgment  nisi  had  been  entered,  but  the 
minutes  of  the  court  show  that  it  was  and  in 
the  same  form  in  which  it  was  entered  here — the 
entry  was  "ordered  that  judgment  be  and  here- 
iy  it  entered    •    •    »   nisi." 

The  aim  of  the  experienced  practitioners  who 
made  the  application  in  that  case  was  to  se- 
cure for  their  client  a  lien  upon  the  lands  in 
the  hands  of  the  receiver  which  sbould  ante- 
date the  receivership.  The  Supreme  Court  ap- 
parently refused  to  give  it  to  them.  If  they 
had  it  already  in  the  Judgment  nisi,  why  should 
they  have  applied,  and  why  should  the  Supreme 
Court  have  taken  i>ains  to  say  that  judgment 
final  entered  nunc  pro  tunc  as  of  the  date  of 
the  judgment  nisi  would  only  bind  lands  from 
the  date  of  its  actual  entry?  One  would  have 
thought  that  the  court  would  have  said,  if  it 
had  supposed  that  the  judgment  nisi  gave  a 
lien:  "It  makes  no  difference  when  the  lien  of 
the  judgment  final  first  attaches  because  yon 
have  a  lien  already."  As  our  present  corpora- 
tion act  expressly  vests  the  legal  title  to  all  the 
property  of  the  insolvent  corporation  In  the 
receiver  immediately  npon  his  appointment, 
there  can  be  no  lien,  not  even  an  apparent  lien, 
nnlesa  it  attaches  prior  to  that  time. 

It  aeems  to  me  that  in  view  of  this  situa- 
tion it  would  be  unbecoming  in  an  equity  judge 
to  express  an  opinion  npon  a  point  of  practice 
so  peculiarly  within  the  province  of  the  Su- 
preme Court  and  of  such  great  practieid  im- 
portance. Fortunately  the  Chancellor  has  pow- 
er to  refer  the  question  to  the  Supreme  Court 
under  section  79  of  the  chancery  act  (P.  L.  1902, 
p.  537),  and  this  is  a  case  in  which  I  think  it  is 
more  than  proper  to  exercise  it.  An  order  will 
be  made  referrinp;  the  question  of  the  effect  of 
the  judgment  nisi  to  that  tribunal. 

The  order  advised  by  Vice  Chancellor  Stevens 
is  as  follows: 

"the  Chancellor  sends  the  following  questions 
or  matter  of  law  to  the  Supreme  Court  for  its 
opinion  to  be  certified  thereon;  that  is  to  say: 

"(1)  Is  the  above  entry  on  the  minutes  of  the 
Supreme  Court  dated  June  3,  1913,  a  jndg- 
ment on  which  execution  may  issue,  or  is  it  a 
rule  for  judgment  nisi  causa  on  which  no  exe- 
cntion  can  issue? 

"(2)  Is  such  entry,  standing  alone,  a  judg- 
ment that  affected  or  bound  the  aforesaid  lands 
from  the  time  of  its  actual  entry  on  the  minutes 
of  the  Supreme  Court  within  the  meaning  of 
section  2  of  the  act  concerning  judgments? 

"(3)  Did  the  entry  of  judgment  final  on  March 
5,  1914,  have  the  effect  of  so  altering  or  qual- 
ifying the  affect  of  the  entry  or  judgment  nisi 
of  Jane  3,  1918,  that  the  judgment  in  the  ac- 
tion can  only  operate  as  a  lien  upon  real  estate 
from  tlie  date  of  its  actual  entry  on  March  5, 
1914? 

"(4)  Is  there  any  judgment  in  said  action 
which  now  relates  back,  so  that  It  binds  the 
said  lands  of  the  Russell-Robinson  Company, 
title  to  which  passed  by  operation  of  law  (sec- 


tion 88  of  corporation  acQ  to  the  receiver  on 
June  10,  1913,  or  the  money  into  which  they 
have  been  converted?" 

And  it  is  further  ordered  that  upon  the  re- 
turn of  such  certificate  the  respective  iparties 
may  apply  for  such  further  order  or  adjudica- 
tion as  may  be  proper. 

Argued  June  term,  1914,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  MIN- 
TURN,  JJ. 

Lnm,  Tamblyn  4k  Colyer,  of  Newark,  and 
Gilbert  ColUna,  of  Jersey  City,  for  riecelver. 
Kaliacb  &  Eallsch,  of  Newark,  for  claimant 


GARRISON,  J.  [1-3]  The  judgment  en- 
tered on  June  3,  1913,  is  one  npon  which  ex- 
ecution may  issue.  This  was  expressly  decid- 
ed in  Erie  Railway  Co.  v.  Ackerson,  33  N. 
J.  Law,  page  3S  (1868).  This  decision  baa  not 
been  overruled. 

[4]  The  case  of  McNamara  v.  N.  T.,  I*  B. 
&  W.  R.  R.  Co.,  66  N.  J.  Law,  56,  28  Atl.  313 
(1898),  dealt  not  with  the  effect  of  a  judg- 
ment nisi  entered  prior  to  the  discbarge  of 
an  outstanding  rule  to  show  cause,  but  sole- 
ly wltb  the  effect  of  a  Judgment  final  entered 
after  such  a  rule  had  been  discharged,  hold- 
ing with  respect  to  such  final  Judgment  that, 
although  entered  nunc  pro  tunc  as  of  the 
time  of  the  filing  of  the  postea,  it  would  be 
a  lien  on  lands  only  from  the  date  of  its  ac- 
tual entry. 

There  is  no  conflict  between  the  rule  stated 
by  Judge  Elmer  in  the  earlier  case  and  that 
stated  by  Judge  Depue  in  the  later  one; 
they  are  to  be  read  together.  The  practice 
thus  laid  down  is  that  upon  filing  the  postea, 
a  Judgment  nisi  may  be  entered  upon  which, 
notwithstanding  a  rule  to  show  cause  has 
been  allowed,  an  execution  may  Issue,  which 
will,  however,  be  rendered  void  if  such  rule 
is  made  absolute,  but  which,  if  such  rule  Is 
discharged  and  Judgment  final  la  entered  as 
of  the  date  of  such  Judgment  nisi,  remains 
In  full  force  and  effect  as  to  lands  of  which 
the  Judgment  debtor  was  seised  at  the  time 
of  the  actual  entry  of  such  Judgment  nisi; 
but  this  result  cannot  be  obtained  by  the 
mere  entry  of  Judgment  final  nunc  pro  tunc 
as  of  the  time  of  the  filing  of  the  postea. 
This  last  clause  is  the  contribution  of  the 
McXamara  Case,  and  is  aU  that  that  case 
decided  upon  this  point,  as  appears  by  the 
opinion  of  Mr.  Justice  Depue,  who  cited  the 
earlier  case  of  Erie  R.  R.  Co.  v.  Ackerson 
without  a  suggestion  that  It  was  disapproved, 
still  less  that  It  was  repudiated  and  over- 
ruled. To  overrule  a  practice  decision  of  25 
years'  standing  in  any  such  fashion  as  this 
would  be  at  total  variance  with  the  Judicial 
habit  of  this  court,  and  pre-eminently  so  In 
the  case  of  Mr.  Justice  Depue,  whose  punc- 
tiliousness as  a  practitioner  was  only  equal- 
ed by  his  solicitude  for  stare  decisis. 

The  fact  now  shown  to  us  that  a  Judg- 
ment nisi  bad  been  entered  in  the  McNamara 
Case  does  not  alter  the  fact  that  such  Judg- 
ment was  not  placed  before  tbe  court  for 
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Ite  wibatn.  a>  tD  Its  force  and  effect,  imt 
Omt  coEft.  a^oioa  wu  rendered  aoleiy  as  to 
Sie  «CKt  af  a  Jndsment  final  if  entered  nimc 
pTB  roc  as  of  tbe  time  wben  the  plaintiff 
«■■  eTfrT<frf  to  enter  a  Judgment  nisi  wliidi 
Ike  CEort  eridentlr  tiionsbt  liad  not  been  en- 
tened.  and  bence  expfresscd  no  opinian  eon- 
ecniae  it. 

Upom  no  other  theory  is  it  possQiIe  to  ex- 
piaia  tlw  Ikct  tliat  Judge  Depoe  on  two  oe- 
eaiions  went  oat  of  bis  way  to  suggest  the ; 
proper  practice  as  to  the  entry  of  Judgment ' 
■isi,  erldently  under  tlie  impression  that  it> 
had  not  been  followed.  Tlie  (pinion  opois ' 
with  tlie  recital  that: 

''In  the  resolar  cooise  of  proceeding  tbe 
posrea  woald  have  been  filed  and  judgment  en- 
tered thereon  at  the  term  of  Febrnary.  ISSS." 

And  it  doeea  witjb  this  significant  paia- 
R«»l*: 

"It  may  be  added  that  the  proper  practice  un- 
der this  rale  i»  to  enter  jodgment  nia  on  the 
coming  in  of  the  postea,  uthoojch  tlte  trial 
judge  has  previonaly  granted  a  rule  to  show 


It  Is  inoonceiyable  that  this  adTlce  would 
have  been  tendered  if  tbe  writer  of  tbe  opin- 
ion was  not  under  the  impression  that  it  bad 
not  been  followed. 

Another  circumstance  tending  to  the  same 
eoA  is  that  tbe  notice  by  which  the  matter 
was  brought  to  the  attention  of  the  court  is 
entirely  silent  as  to  tbe  existence  of  a  Judg- 
ment nisi,  and  that  the  notice  glren  was  of  an 
application  to  order  the  Judgment  on  the 
postea  and  discharge  of  the  rule  to  show 
cause  nunc  pro  tunc,  from  whldi  it  would 
appear  that  counsel,  as  well  as  the  court,  un- 
derstood that  the  sole  question  presented  by 
the  motion  was  as  to  the  entry  of  tbe  Judg- 
ment final  and  the  date  at  which  It  took  ef- 
fect as  a  lien  upon  lands. 

Tbe  learned  Vice  Chancellor  has  therefore 
correctly  conceived  and  stated  the  practice 
in  this  court  saying  as  to  the  doubts  he 
expressed  as  to  the  effect  of  the  McXamara 
'Ase  upon  the  established'  practice  stated  in 
the  case  of  Erie  Railway  Co.  t.  Ackerson. 

Tbe  Court  of  Chancery,  In  response  to  -the 
<iaestlons  propounded  to  this  court,  is  there- 
fore certified  that  tbe  Judgment  nisi  entered 
on  June  3,  1913,  boimd  the  lands  of  tbe  Judg- 
ment debtor  under  section  2  of  tbe  act  con- 
<;«ming  Judgments,  and  that  entry  of  Judg- 
ment final  on  March  5,  1914,  nunc  pro  tunc 
did  not  affect  this  result  adversely  to  the 
plaintiff,  and  hence  that  the  said  Judgment 
of  April  13,  1913,  bound  the  lands  of  tbe 
judgment  debtor,  title  to  which  passed  to 
the  receiver  on  June  10, 1913. 

Other  questions  argued  by  counsel  for  the 
receiver,  but  not  referred  to  us  by  the  Court 
of  Chancery,  have  for  that  reason  received 
no  attention  under  this  strictly  statutory 
proceeding. 

Let  the  Court  of  Chancery  be  certified  to 
tbe  foregoing  effect 


(8t  N.  J.  E4.  C6t) 
HEJfDERSON  et  iL  ▼.  CHAMPION  et  aL 

(Comt  <tf  Chancery  of  New  Jersey.    July  1, 
1914.) 

1.  COTKSAItTB    (i    111*)— BuiI.DINa    ReSTKIO- 

nOXS— E:tPOBCKI(KNT— Pabties. 

The  right  to  enforce  a  building  restriction, 
incorporated  in  all  the  deeds  given  by  the  owner, 
who  waa  improving  and  developing  a  tract  ac- 
cording to  a  general  building  scheme,  inures 
to  each  grantee  as  members  of  a  dass,  and  they 
may  join  in  a  suit  to  enjoin  a  breach  by  other 
grantees  of  the  covenant;  the  wrong  being 
commoo  to  them  all. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  B  186v  187 ;   Dec.  Dig.  |  111.*] 
2:  Eqcrrr    (1    117*)— Parhes— Misjoihdih*— 

OBJEcno:?s. 

An  objection  for  misjoinder  of  parties,  first 
made  on  final  hearing,  will  be  disregarded, 
where  no  injustice  will  be  done  the  parties  by 
the  decree. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  H  246,  285-292;  Dec.  Dig.  1 117.*] 

3.   COVECANTB     (I    79*)  —  BTTILDina    RXSTBIO- 

noNs— Erfobceuekt— Pabties. 

Where  an  owner,  improving  and  develop- 
ing a  tract  pursuant  to  a  general  building 
scheme,  executed  deeds  of  parcels  containing 
building  restrictions,  the  restrictive  covenants 
were  made  for  the  benefit  not  of  the  grantor 
alone,  but  of  all  who,  as  purchasers,  participat- 
ed in  the  project  and  they  could  sue  to  re- 
strain a  breach  thereof,  though  the  deeds  de- 
scribed the  property  conveyed  by  metes  and 
bonnds,  and  stipulated  that  the  grantee  cove- 
nanted with  the  grantor  not  to  violate  the  re- 
strictions. 

lEd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  78-82;    Det  Dig.  {  79.*] 

■4.  GovuiAirra  ({  103*)— Boildino  Bestbic- 

TIOSS— ViOLATlOH. 

A  building  restriction,  declaring  that  no 
building  shall  be  erected  within  12  feet  of 
the  lot  line  &cing  the  street  or  within  4 
feet  of  the  side  lines  of  tbe  lot,  embodied  in 
all  deeds  of  lots  of  a  parcel  improved  and  de- 
veloped pursuant  to  a  general  building  scheme, 
is  violated  by  a  biulding  within  tbe  12-foot  re- 
stricted area,  though  one  purchasing  aU  tbe 
lots  in  a  Uock  may  erect  a  building  covering 
the  block  and  face  it  on  any  of  the  streets,  pro- 
vided he  remains  outside  the  12-foot  restricted 
area,  and  though  an  owner  of  one  lot  may  build 
as  many  houses  as  his  land  ^U  permit,  fac- 
ing them  to  suit  his  convenience,  so  long  as 
they  are  not  within  the  restricted  area. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  169;    Dec  Dig.  {  103.*] 
5.  iNjTHcnoN   a  128*)— Actions  tob— Evi- 
dence. ^  .,,. 

Where  the  rieht  to  enforce  a  building  re- 
striction is  doubtful,  equity  will  deny  Injune- 
tive  relief. 

[Ed.  Note.- For  other  cases,  see  Injunction, 
cint  Dig.  S  278;    Dec;  Dig.  |  128.*] 

Suit  by  David  A  Henderson  and  others 
against  Joseph  G.  Champion  and  others  to 
enj<4n  the  breach  of  a  restrictive  covenant. 
Decree  for  complainants. 

Bleakly  ft  Stockwell,  of  Camden,  for  com- 
plainants. William  B.  Davis,  of  Ocean  City, 
and  H.  A.  Drake,  of  Camden,  for  defendants. 

BACKE8,  V.  C.  The  object  of  this  bill  Is 
to  enjoin  the  breach  of  a  restrictive  cove- 
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DAnt  The  Ocean  City  Gardens  Company  re- 
claimed a  tract  o£  waste  land  adjoining 
Ocean  City  in  Cape  May  county,  and  sub- 
dlrided  it  Into  streets,  blocks,  and  lots,  ac- 
cording to  a  plan  thereof  filed  with  the  clerk 
of  that  county.  For  the  purpose  of  improving 
and  developing  the  tract,  a  general  building 
scheme  was  formulated,  and  by  covenants 
incorporated  in  all  of  its  deeds  to  purchasers, 
one  of  which  reads  as  follows: 

"No  building  of  any  description  whatever  and 
no  porch,  fence  or  other  structare  of  any  kind, 
shall  at  any  time  be  erected  on  or  over  tne  lots 
hereby  conveyed  within  twelve  feet  of  the  lot 
line  facing  the  street,  or  within  fonr  feet  of  the 
side  lines  of  said  lot  (excepting  where  a  party 
may  own  twp  or  more  contiguous  lots,  in  which 
case  a  dwelling  or  hotel  may  be  erected  on  any 
part  of  the  lot  or  lots  the  owner  thereof  may 
desire  without  regard  to  the  intervening  line  or 
lines;  provided  the  same  is  not  built  within 
four  feet  of  the  outside  lines  of  said  contiguous 
lots,  nor  within  twelve  feet  of  the  lines  thereof 
facing  the  street)." 

There  are  others  which  have  no  bearing 
on  this  dispute.  The  four  complainants  own, 
separately,  lots  In  block  9  and  10,  fronting  on 
Bay  road.  Block  Ko.  9  Is  bound  by  Bay  road 
and  Simpson  road,  Battersea  road  and  North 
street,  i>araUel  streets,  respectively.  The  de- 
fendant owns  six  adjacent  lots  In  block  9; 
three  front  on  the  easterly  side  of  Bay  road, 
and  three  on  the  westerly  side  of  Simpson 
road,  abutting  in  the  rear,  and  are  num- 
bered on  the  map  as  901,  902,  and  903, 
M2,  943,  and  944.  Lots  901  and  944  are 
bounded  on  the  southerly  side  of  North  street. 
The  complainants  and  defendant  bold  im- 
mediately from  the  Gardens  Company,  and 
all  of  the  deeds  contain  the  restrictions  above 
quoted,  except  that  buildings,  etc.,  on  the 
lots  fronting  on  the  westerly  side  of  Bay' 
road  are  restricted  to  20  instead  of  12  feet 
from  the  street  On  lot  903,  facing  Bay  road, 
an.d  lot  942,  facing  Simpson  road,  being  the 
lots  furthest  from  North  street,  the  defendant 
erected  two  dwelling  houses,  in  compliance 
with  the  restrictions.  The  remaining  four 
lots  he  divided  transversely  into  six  lots,  and 
on  two  built  houses,  facing  North  street  four 
feet  from  the  street  line,  but  more  than  12 
feet  from  either  Bay.  or  Simpson  roads, 
which  constitute  the  breach  complained  of. 
A  demurrer  ore  tenus  in  bar  of  a  recovery 
was  interposed,  and  three  grounds  were  as- 
signed. 

[1,2]  The  first  is  that  there  Is  no  such 
nnitjr  of  Interests  as  would  Justify  a  Joint  ac- 
tion by  separate  lot  owners.  In  pointing  out 
the  instability  of  this  objection,  it  need  only 
be  suggested  that  the  right  to  enforce  the 
covenant  inures  to  each  of  the  complainants 
as  members  of  a  class  who  may  Join  In  seek- 
ing redress  of  a  wrong  which  is  common  to 
them  all.  Marselis  et  aL  y.  Morris  Canal 
ft  B.  Co.,  1  N.  J.  Eq.  (Saxt  ch.)  31.  Besides, 
an  objection  for  misjoinder  of  parties,  first 
made  on  final  hearing,  will  be  regarded  as 
immaterial,  where  it  appears  that  no  injus- 
tice will  be  done  the  parties  by  the  decree. 


It  should  hare  been  pleaded.     Story's  Eij. 
PI.,  {  644. 

[S]  The  next  ground  is  that  the  covenant 
is  personal  to,  and  enforceable  only  by,  the 
defendant's  grantor,  the  Ocean  City  Gardens 
Company.  The  prlndide  that  uniform  re- 
strictive covenants  regarding  Improvements, 
as  a  part  of  a  community  scheme,  are  made 
for  the  benefit  of  all  who,  as  lot  owners,  par- 
ticipate in  the  project  has  been  so  firmly  es- 
tablished by  numerous  authorities,  both  In 
this  country  and  Elngland,  that  in  this  day  it 
Is  not  (q;)en  to  serious  discussion.  De  Gray 
V.  Monmouth  Beach  Club  House  Co.,  60  N. 
J.  Eq.  (5  Dick.)  329,  24  Atl.  388;  Morrow  v. 
Hasselman,  69  N.  J.  Eq.  (3  Robb.)  612,  61  Atl. 
368;  Barton  v.  Sllfer,  72  N.  J.  Eq.  (2  Buch.) 
812,  66  AtL  899.  And  indeed,  the  defendant 
does  not  question  it,  but  he  urges  that  the 
rule  is  not  applicable  because  of  a  subjoined 
limitation  in  all  of  the  deeds,  which  he  ar- 
gues vests  all  interest  In  the  covenants  ab- 
solutely in  the  grantor.    It  reads: 

"The  description  by  metes  and  bounds  herein 
set  forth  shall  be  conclusive  upon  the  parties, 
their  heirs,  (ucceaaors  and  assigns,  and  shall 
never  be  construed  so  as  to  enlai^  said  de- 
scription or  embrace  land  or  rights  m  land  not 
within  said  metes  and  bounds." 

It  does  not  so  impress  me.  The  stipula- 
tion simply  defines  the  exclusive  construction 
to  be  glv^  to  the  description  of  the  land  as 
contained  in  the  deed  and  leaves  unimpaired 
the  rights  which  flow  to  other  lot  owners 
from  the  covenant  which,  as  Chief  Justice 
Beasl^  said  in  Brewer  t.  Marshall,  19  N.  J. 
Eq.  (4  C.  E.  Green)  637,  97  Am.  Dec.  679,  are 
enforced  "upon  the  principle  of  preventing  a 
party  having  knowledge  of  the  just  rights  of 
another,  from  defeating  such  rights,  and  not 
niKm  the  idea  that  the  engagements  enforced 
created  easements,  or  are  of  a  nature  to  run 
with  the  land."  Moreover,  the  defendant 
fails  to  accord  the  proper  significance  to  be 
given  to  a  further  covenant,  which  reads: 

"And  the  said  party  of  the  second  part  hereto 
[defendant]  for  himself,'  his  heirs,  executors  and 
administrators  and  assigns,  doth  hereby  cove- 
nant, promise  and  agree  to  and  with  the  said 
party  of  the  first  part  hereto  [common  grantor] 
Its  successors  and  assigns,  not  to  violate  nor 
fail  to  comply  with  any  or  all  of  the  above-men- 
tioned conditions,  restrictions,  regulations  or 
provisions,  but  faithfully  to  keep  and  perform 
the  same. 

This  embraces  the  ciHuplainants.  They, 
and  all  other  purchasers  of  lots,  are  assigns. 
In  the  true  sense  of  the  word.  No  one,  other 
than  the  grantees  of  the  Gardens  Company, 
come  within  that  category.  So,  we  have  in  ex- 
pressed terms  the  defendant's  agreement  that 
his  undertakings  should  vest  beneficially  in 
the  complainants. 

[4]  The  remaining  point  is  that  the  com- 
plainants are  not  damaged.  In  support  of 
this,  It  is  contended  that  facing  the  defend- 
ant's houses  on,  and  erecting  them  four  feet 
from.  North  street  obstructs  neither  the  light, 
air  nor  Tle;tr  to  the  complainant's  premises. 
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wblch  are  on  Bay  road,  "aronnd  the  corner" 
from  the  defendant's  bouses.  The  answer  to 
this  Is  that  the  Interdependent  covenant  of 
the  defendant  casts  an  equitable  harden  on 
his  land,  or  raises  an  equity,  in  favor  of 
each  of  the  owners  of  lots  on.  the  tract,  and 
this,  no  matter  how  remote  may  be  hla  loca- 
tion. And  in  this  Instance  there  is  a  very 
cogent  reason  for  the  application  of  this  doc- 
trine. Ocean  City  Oardens  is  essentially  res- 
idential, and  broad  avenues,  from  house  line 
to  house  line,  inviting,  if  not  insuring,  floral 
decorations  in  front  of  homes,  are  obviously 
important  factors  in  its  exploitation,  the  ad- 
vantage of  which  redounds  to  the  whcde  com- 
munity, especially  in  the  enhancement  of  the 
value  of  lands  within  its  limits.  Can  It  then 
be  said  that  a  lot  owner,  however  distinctly 
situate,  is  not  materially  injured  by  an  in- 
fraction of  this  feature  of  'the  general 
scheme?  Equity  courts  will  not  refuse  relief 
In  cases  of  this  kind  unless  it  clearly  appears 
that  the  violation  complained  of  will  be  so 
harmless  that  the  maxim  de  minimis  applies. 
Klrkpatrlck  v.  Peshine,  24  N.  J.  Eq.  (9  C.  E. 
Green)  206;  Morrow  v.  Hasselman,  supra; 
Llgnot  V.  Jaekle,  72  N.  X  Eq.  (2  Bnch.)  233, 
65  AtL  221. 

We  will  therefore  consider  whether  the 
erection  of  the  defendant's  houses  four  feet 
from  North  street  is  a  violation  of  that  por- 
tion of  the  covenant  which  provides  that  no 
building  shall  be  erected  within  12  feet  "of 
the  lot  line  facing  the  street"  The  side  lines 
of  the  defendant's  lots,  as  shown  on  the  map, 
are  undoubtedly  those  which  run  at  right  an- 
gles to  Bay  road  and  Simpson  road  and  par- 
aJlel  with  North  street,  and,  while  the  ex- 
terior longitudinal  line  of  lota  901  and  944, 
bounded  by  North  street,  is  a  side  line  of 
these  two  lots,  it  Is  also  "the  lot  line  f&clng 
the  street"  and  within  the  prohibition  of  the 
covenant  forbidding  buildings  within  12  feet 
The  primary  object  to  the  parties,  to  be  in- 
ferred from  the  covenant,  as  has  already 
been  observed,  was  to  keep  all  buildings  and 
structures  that  distance  away  from  the  high- 
way, and  the  restriction  in  that  respect  in  no 
wise  conflicts  with  nor  is  it  modified  or  qual- 
ified by  the  provision  that  buildings  should 
not  be  erected  within  four  feet  of  the  side 
lines,  because  it  clearly  appears  that  the  pur- 
pose of  the  side  line  restriction  was  solely 
for  the  benefit  of  adjoining  lot  owners.  This 
was  the  view  of  Vice  Chancellor  Reed  In  the 
case  of  Waters  v.  Collins,  70  Atl.  0S4  (Docket 
19,  p.  426),  referred  to  by  Vice  Chancellor 
Bergen  in  Chelsea  Land  &  Improvement  Co. 
V.  Adams,  71  N.  3.  Eq.  (1  Buch.)  771,  66  Atl. 
180,  14  Ann.  Cas.  758,  In  enforcing  a  cove- 
loant  "that  no  building  shall  at  any  time  be 
erected  within  twenty  feet  of  the  front  prop- 
erty line  of  any  street  or  avenue,"  which,  as 
wiU  be  noted,  was  couched  in  language  much 
less  definite  in  application  than  the  one  now 
considered.  And  this,  after  reflection,  seems 
to  have  been  the  construction  placed  upon  his 
covenant  by  the  defendant  himself,  for,  after 


the  bill  waa  filed  he  moved  his  houses  back 
from  North  street  a  distance  of  12  feet,  and 
on  the  argument  claimed  immunity  from  far- 
ther prosecution.  With  this  altered  situation 
the  complainants  are  not  content.  They  oon-. 
tend  that  the  general  scheme,  deduclble  from 
the  covenants  in  the  deeds  and  the  plan  to 
which  the  deeds  refer,  contemplates  that 
boUdings  should  be  erected  with  the  facade 
exposed  to  the  street  upon  which  the  lot 
fronts.  AU  that  need  be  said  on  this  score  is 
that  I  find  in  neither  one  anything  to  this  ef- 
fect binding  upon  lot  owners.  The  only  lim- 
itations in  the  deeds  as  to  buildings  relate  to 
their  location  and  a  minimum  cost  The 
map,  it  is  trne,  shows  front  and  side  lines  of 
lots,  but  nothing  to  indicate  that  purchasers 
are  required  to  erect  their  buildings  fronting 
on  the  street  The  division  lines  of  the  lots, 
as  laid  down  on  the  plan,  point  to  no  such 
exactions.  Rather,  the  impression  gathered 
from  the  map  is  that  It  was  intended  as  an 
!  illustration  of  the  scheme  of  improvement 
I  and  for  the  more  convenient  identification  of 
the  location  of  the  lots  by  numbers.  The 
side  line  restriction  in  the  deeds  is,  as  I  have 
said,  for  the  benefit  of  adjoining  owners,  who 
alone  have  the  right  to  enforce,  or  relieve 
from,  its  observance.  This  Is  manifested  by 
the  exception  contained  in  the  covenant, 
which  provides  that  in  case  of  the  ownership 
of  two  or  more  contiguous  lots  by  one  person, 
the  intervening  side  lines  may  be  disregarded 
and  a  building  erected  over  them,  from  which 
follows  that  if  one  person  purchased  all  of 
the  44  lots  in  block  9,  and  erected  a  hotel 
covering  the  block,  he  could  face  it  in  a  court 
with  rears  to  the  four  streets,  or  face  it  upon 
any  one  or  more  streets  with  the  back  to  the 
remaining  streets,  without  breaking  his  cov- 
enant, provided  he  remained  beyond  the  in- 
hibited 12  feet  And  logically,  if  he  owns 
but  one  lot,  he  may  build  the  style  of  house 
or  as  many  houses  as  his  land  will  permit, 
facing  them  to  suit  his  convenience  or  fancy, 
so  long  as  they  are  of  the  minimum  cost  and 
not  within  the  restricted  area. 

[i]  The  utmost  that  can  be  said  in  favor  of 
the  complainants'  contention  on  this  phase 
of  the  case  is  that  their  right  to  enforce  the 
covenant  is  doubtful,  which  leads  to  a  denial 
of  the  relief  they  pray.  Howland  v.  An- 
drus,  81  N.  J.  Eq.  (11  Buch.)  175,  86  AU.  391. 
A  decree  may  be  entered  granting  an  in- 
junction restraining  the  defendant  from 
building  on  his  land,  within  12  feet  of  North 
street,  but  issuance  of  the  writ  will  be  with- 
held until  the  further  order  of  the  court,  mo- 
tion for  which  may  be  made  whenever  the 
exigency  of  the  case  requires.  This  course 
is  taken  because  of  the  insistence  of  the  de- 
fendant at  the  hearing  that  he  has  the  right 
to  build  on  each  of  his  six  lots  now  fronting 
on  North  street,  to  within  four  feet  of  that 
street  notwithstanding  that  he  forestalled 
the  complainants  by  removing  the  two  al- 
ready built  to  their  present  location.  The 
complainants  are  entitled  to  costs. 
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WBIDMAN  SILK  DYEING  00.  v.  MAYOE 

AND  COMMON  COUNCIL  OF  CITY 

OF  NBWABK. 

(Sopreme  Conrt  of  New  Jersey.    June  3,  1018.) 

1.  CODBTS  <{  U9*)— Pbkvious  Dkcibions— LiA.W 
or  Case. 

The  decitdon  of  the  Supreme  Court  on  rule 
to  show  cause  made  absolute  is  properly  adopt- 
ed by  the  trial  court  on  a  second  trial,  and 
must  be  followed  on  rule  to  show  cause  why  the 
verdict  in  the  second  trial  should  not  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  {  340;   Dec.  Dig.  g  99.*J 

2.  Waters  and  Watkr  G0T7BSKa  (|  86*)— Di- 

VEHBION— UAMAQBS. 

Une  suing  for  the  wrongful  diversion  of 
water  from  a  river  may  not  recover  the  cost  of 
permanent  improvements  to  his  plant  to  secure 
a  water  supply  from  another  source,  but  may 
recover  the  value  of  the  use  thereof  to  the  com- 
mencement of  the  suit,  and  for-  the  wear  and 
tear,  provided  it  was  necessary  to  procure  a 
new  water  supply. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  82;  Dec.  Dig.  { 
86.*] 

3.  Waters  and  Water  CoTmsxs  d  84*)— Di- 
VEBaiON— DAlIAeES— Detensb. 

One  wrouf^fuily  diverting  water  from  a 
stream  to  the  injury  of  another  may  not  de- 
feat an  action  by  the  latter  for  the  damage  sus- 
tained on  the  theory  that  the  wrongdoer  in 
time  of  low  water,  restored  to  the  stream  a 
qnantlty  equal  to  the  normal  flow  at  such  times. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  76;  Dec.  Dig.  | 
84.*] 

Action  by  the  Weldman  Silk  Dyeing  Com- 
pany against  the  Mayor  and  Common  Coun- 
cil of  the  City  of  Newark.  On  rule  to  show 
cause  why  verdict  for  plaintiff  should  not  be 
set  aside,  and  a  new  trial  ordered.  Verdict 
reduced  conditionally. 

See,  also,  83  N.  J.  Law,  60,  84  AtL  273. 

Argned  at  Febmaty  term,  1013,  before 
GUMMERE,  O.  J.,  and  BERGEN  and  EAL- 
ISCH.  JJ. 

Griggs  &  Harding,  of  Paterson,  for  plain- 
tiff. Herbert  Boggs,  of  Newark,  for  defend- 
ant 

PER  CURIAM.  This  suit  was  instltated 
by  the  plaintiff  to  recover  damages  which  it 
claims  it  suffered  because  of  a  diminution  in 
the  flow  of  the  Passaic  river,  caused  by  di- 
versions of  the  water  therefrom  by  the  Jer- 
sey City  Water  Company  from  the  Rockaway 
river,  by  the  defendant  from  the  Pequannock 
river,  and  by  the  East  Jersey  Water  Company 
from  the  Passaic  river  below  the  confluence 
of  the  two  streams  flrst  above  mentioned, 
which  thereafter  form  the  Passaic  river. 
The  verdict  in  favor  of  the  plaintiff  was  $17,- 
800,  the  legal  propriety  of  which  Is  the  sub- 
ject of  tills  rule  to  show  cause. 

The  plaintiff's  dyeing  works  are  located  on 
the  bank  of  the  Passaic  below  the  several 
points  of  diversion  by  the  parties  above  nam- 
ed. This  is  the  second  trial  of  this  cause; 
the  verdict  In  the  former  case  having  been 


set  aside  by  this  conrt  in  accordance  with 
the  opinion  of  Mr.  Justice  Swayze,  which  is 
reported,  under  the  title  of  the  present  cause, 
in  83  N.  J.  Law,  60,  84  Atl.  27S,  the  court 
there  holding  that  the  true  basis  for  the  ap- 
portionment of  damages  between  the  three 
wrongdoers  was  the  proportion  of  the  current 
flow  diverted  by  each  from  the  Passaic  river 
and  Its  two  tributaries  In  times  of  low  water, 
when  the  plaintiS  could  not  obtain  its  sap- 
ply  by  pumping,  but  that  this  basis  related 
only  to  the  question  of  apportionment,  and 
not  to  the  total  loss  of  the  plaintiff,  because 
it  Iiad  to  make  a  contract  for  a  continuous 
supply,  although  it  might  only  be  needed  dur- 
ing low  water,  and  that  the  plaintiff  was  en- 
titled tp  be  repaid  what  It  cost.  Under  this 
determination,  the  basis  of  complainant's  loss 
would  be  the  total  amount  it  paid  for  a  con- 
tinuous supply  of  water,  although  at  times 
it  might  have  been  able  to  supply  Its  wants 
from  the  river,  and  that  the  apportionment 
of  the  total  loss,  between  the  different  divert- 
ers,  should  be  rested  upon  the  proportion  of 
the  current  flow  diverted  by  each  in  times  of 
low  water. 

Plaintiirs  Exhibit  18  shows  the  natural 
flow  of  the  Pequannock  at  Maeopin  Dam  per 
week;  but  the  figures  vary  to  such  an  extent 
that  it  Is  not  easy  to  estimate  what  would 
be  the  unimpeded  flow  of  the  river  at  that 
point,  but  we  conclude  that,  under  the  tes- 
timony, the  best  obtainable  result  would  be 
between  6,000,000  or  6,000,000  gallons  per  day 
during  ordinary  low  flow.  It  also  appears 
that  the  average  natural  flow  of  the  Rock- 
away  river  at  the  point  of  diversion  by  Jer- 
sey City  Is  about  10,000,000  gallons  per  day, 
so  that,  as  between  these  two  dlverters,  the 
average  flow  from  which  Jersey  City  draws 
is  approximately  double  the  amount  of  the 
current  flow  at  the  point  where  the  defend- 
ant diverts  watet-  for  its  use. 

The  defendant  argues  that,  as  it  appears 
that  at  Little  Falls  the  Ea^t  Jersey  Water 
Company  and  allied  xsorporatlons  actually 
divert  25,000,000  gallons  per  day,  the  total 
flow  of  the  Passaic  is  40,000,000  gallons  per 
day,  and  it  Is  therefore  claimed  that  the  de- 
fendant is  chargeable  only  with  one-eighth  of 
the  plaintiff's  loss.  This  manifestly  is  not 
correct,  if  the  respective  liabilities  are  to  be 
based  upon  average  current  flow,  because  If 
the  total  flow  of  the  tributary  streams  la 
but  15,000,000  gallons  per  day,  part  of  which 
is  withdrawn,  there  could  not  be  25,000,000 
gallons  per  day  left  The  difficulty  in  dealing 
with  this  branch  of  the  case  arises  from  the 
fact  that  the  testimony  was  largely  directed 
to  the  amount  diverted  In  ascertaining  a  ba- 
sis for  estimating  respective  liabilities,  which 
Is  contrary  to  the  previous  opinion  in  this 
case  above  referred  to.  We  are  not  able  to  as- 
certain with  accuracy,  from  the  testimony, 
what  the  actual  flow,  if  unimpeded,  would  be 
in  the  Pequannock  and  Rockaway  rivers,  or 


•For  oOmt  cases  see  same  topic  and  secUon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kcy-Mo.  Swles  *  Rep'r  Indaua 
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In  the  Passaic,  after  tbese  streams  join  it  All 
the  proof  we  hare  relates  to  the  flow  of  the 
Passaic  at  Little  Falls,  which  appears  to  be 
based  upon  the  entire  abstraction  of  the 
stream,  and  that  is  said  to  be  25,000,000  gal- 
lons; but,  assuming  this  to  be  true,  there  is 
diverted  for  the  city  of  Paterson,  as  we  un- 
derstand It,  about  10,000,000  gallons,  so 
that  the  best  result  we  can  arrive  at  le  that 
the  average  current  flow.  If  there  was  no 
diversion  by  these  parties,  would  be,  in  the 
Pequannock,  5,000,000  gallons.  In  the  Rock- 
away,  10,000,000  gallons,  and  in  the  Passaic, 
at  Little  FaUs,  15,000,000  gallons. 

The  proportion  of  damage  therefore,  based 
upon  the  current  flow,  in  front  of  plaintiff's 
property,  if  none  of  the  water  was  diverted, 
chargeable  to  this  defendant,  would  be  one- 
sixth.  The  total  damages  which  the  plalntift 
claims  to  have  sustained,  and'  which  are  not 
seriously  disputed,  except  in  certain  partic- 
ulars hereinafter  to  be  mentioned,  amount 
to  $57,541.02,  one^lxth  of  which  Is  so  much 
below  the  verdict  in  this  case  that  it  is  mani- 
festly based  upon  some  erroneous  principle. 
We  are  therefore  of  opinion  that  the  present 
verdict  is  excessive,  if  It  is  to  be  Justified 
upon  the  ground  that  the  damage  must  be  ap- 
portioned upon  the  basis  of  the  ordinary  flow 
of  the  river,  because  the  plaintiff  does  not,  tn 
ita  brief,  undertake  to  Justify  the  verdict  up- 
on any  such  theory.  Its  argument  upon  this 
point  Is  based  largely  upon  the  case  of  Jen- 
kins V.  Penn.  R.  R.  Co.,  67  N.  J.  Law,  331, 
61  AtL  704,  67  L.  R.  A.  309 ;  but  in  that  case 
there  was  no  proof  upon  which  a  calculation 
or  estimation  of  the  proportion  which  each 
wrongdoer  contributed  to  the  injury  could  be 
based,  whereas,  in  tills  case  this  court  has 
laid  down  a  rule  under  which  an  apportion- 
ment is  to  be  made,  and  that  Is  that  It  shall 
be  according  to  the  natural  flow  of  the 
stream  at  ordinary  times,  and  as  the  natural 
flow  is  ascertainable,  or  approximately  so,  if 
this  verdict  was  substantially  consistent  with 
such  an  apportionment,  we  would  not  require 
that  it  be  absolutely  accurate,  because  In  the 
nature  of  things  that  would  not  be  possible. 
In  all  of  the  other  cases  cited  by  the  plaintiff 
on  this  point,  it  appears  that  there  was  no 
method  of  ascertaining  the  relative  propor- 
tion of  the  Injury  attributable  to  Joint  wrong- 
doers, and  in  such  cases  the  Jury  were  not 
held  to  absolute  accuracy,  but  were  sustained 
in  a  reasonable  result  not  Inconsistent  with 
the  evidence. 

So  in  the  case  of  Harper  et  al.  v.  Moan- 
tain  Water  Co.,  43  Atl.  984,  cited  by  the 
plalntift,  there  was  proof  of  an  injurious  dim- 
inution in  flow  by  abstractions  of  water 
from  a  stream,  the  amount  of  which  could 
not  be  ascertained  with  mathematical  preci- 
sion, but  the  defendant  was  held  liable,  al- 
though the  amount  abstracted  was  difficult  to 
prove ;  but  In  that  case  no  question  of  appor- 
tionment between  several  wrongdoers  was 
involved. 


[1]  The  second  reason  urged  In  support  of 
this  rule  Is,  as  stated  in  the  brief  of  the  de- 
fendant: 

"The  item  of  $4,120.00.  for  depreciation  and 
use  of  these  filters,  should  not  have  been  con- 
sidered by  the  jury  in  estimating  the  plaintiff's 
total  damages,  and  the  court  should  have  so 
charged  aa  requested  by  the  defendant." 

The  request  to  charge  was: 

"They  should  not  allow  for  use  or  deprecia- 
tion  of  the  filters,  as  the  evidence  of  the  plain- 
tiff shows  that  they  were  in  addition  to,  and  an 
improvement  of,  plaintiff's  plant  We  think 
the  refusal  to  charge  this  request  was  not  er- 
ror, for  this  court  said,  in  making  the  former 
rule  to  show  cause  in  this  case  absolute,  that 
'the  true  rule  is  to  allow  for  the  value  of  the 
use  of  the  permanent  improvement  up  to  the 
time  of  beginning  suit'  This  may  properly  in- 
clude an  allowance  for  loss  due  to  wear  and  tear 
and  depreciation." 

That,  being  the  rule  laid  down  by  this- 
court  upon  the  precise  question  at  issue,  was 
properly  adopted  by  the  trial  court,  and  must 
be  followed  by  us. 

[2]  The  third  reason  challenges  the  correct- 
ness of  the  charge  concerning  the  pipe  which 
the  defendant  installed  for  the  purpose  of 
connecting  its  works  with  the  Passaic  Water 
Company's  main,  from  which  company  plain- 
tiff claims  it  was  required  to  procure  water 
because  of  the  several  diversions  of  water 
from  the  Passaic  river  by  the  respective  par- 
ties hereinbefore  mentioned.  The  part  of  the 
charge  complained  of  was  In  response  to  the 
tenth  request,  which  was: 

"That  in  estimating  the  damages,  if  they  find 
plaintiff  entitled  to  substantial  damages,  they 
should  not  allow  for  nse  or  depreciation  of  the 
pipe  laid  for  Passaic  Water  Company's  maiUr 
because  there  is  no  evidence  from  which  they 
could  find  the  value  for  the  use  of  the  pipe 
for  the  period  sued  for,  or  the  depreciation  in 
value  during  that  period,  or  any  part  thereof." 

To  this  the  court  responded : 

"If  you  find  that  it  was  an  improvement  to  the- 
plant,  why  then  of  course  you  will  not  allow  it 
If  you  find,  however,  that  it  was  reasonably  nec- 
essary, then  of  .course  you  may  allow  it,  if  you 
find  for  the  plaintiff.  If  you  find  that  it  was  an 
addition  to  the  plaintiff's  plant,  then  you  wil) 
apply  the  rule  of  the  Supreme  Court  which  I 
have  twice  read  to  you,  and  which  I  will  read 
once  more:  The  true  rule  is  to  allow  for  th& 
value  of  its  nse  to  the  time  of  beginning  of  the- 
suit,  which  may  properly  include  the  allow- 
ance due  to  the  wear  and  tear  and  deprecia- 
tion, provided  you  find  that  it  was  a  permanent 
improvement.  If  you  find  that  it  was  neces- 
sary for  the  obtaining  of  a  new  supply,  of 
course  the  plaintiff  is  entitled  to  have  it  al- 
lowed." 

This,  we  think,  was  a  proper  Instruction, 
under  the  rule  laid  down  by  this  court  Th» 
jury  were  Instructed  that  if  it  was  a  perma- 
nent improvement,  and  necessary,  then  they 
should  allow  for  the  depreciation  accordlnj? 
to  the  rule  laid  down  by  this  court  We  see- 
no  error  In  this. 

[3]  The  fourth  reason  urged  is  that  It  was 
undisputed  that  the  defendant  restored  to  the 
Pequannock  river,  in  times  of  low  water,  a 
quantity  equal  to  the  normal  flow  at  sucb 
times,  and  therefore  that  the  plaintiff's  dam- 
ages were  nominal.    This  we  do  not  consider' 
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gonnd,  for,  as  was  said  by  the  Sapreme  Court 
In  determining  the  former  rule  to  show  cause, 
the  plaintiff  was  bound  to  contract  for  a  con- 
tinuous supply,  and  therefore  it  was  not  re- 
quired to  depend  upon  the  good  will  of  the 
defendant  in  supplying  water  which  it  had 
abstracted. 

The  fifth  reason  is  rested  upon  a  question 
of  fact;  that  Is,  that  the  plaintiff  could  ob- 
tain an  ample  supply  from  the  river  even 
during  low  flow.  We  think  the  preponder- 
ance of  the  evidence  is  against  this  conten- 
tion. 

The  sixth  reason  presents  the  same  ques- 
tion in  a  different  form,  and  is  subject  to  the 
same  criticism. 

The  seventh  reason  is  that  the  injuries  suf- 
fered were  incidental ;  but  this  is  based  upon 
a  question  of  fact  which  we  do  not  think  so 
preponderates  as  to  justify  the  defendant's 
daim. 

In  a  case  of  this  kind,  certainty  to  a  mathe- 
matical demonstration  is  not  possible,  and  we 
are  of  opinion  that  the  evidence  fairly  demon- 
strates that  the  total  loss  or  damage  whidi 
the  plaintiff  has  suffered  by  reason  of  the  re- 
spective abstractions  of  water  from  the 
stream  flowing  in  front  of  plaintiff's  property 
amounts  to  the  sum  shown  by  the  plaintiff, 
which  is  $57,541.02,  of  which  the  defendant 
should  pay  one-sUth,  $9,690.17,  and,  if  the 
plaintiff  will  consent  to  a  reduction  of  the 
verdict  to  that  amount,  judgment  may  be 
entered  therefor.  If  not,  then  the  rule  will 
be  made  absolute. 


WEIDMAN  SILK  DYEING  CO.  ▼.  JERSEY 
CITY  WATER  SUPPLY  CO. 

(Sapreme  Court  of  New  Jersey.    Jane  8,  1913.) 

1.  Watkbs  and  Water  Coubsbs  ({  86*)— Di- 

TKBSION     or     WaTEB     COUSSS  —  EZCBBBIVK 

Dakages. 

In  an  action  for  diversion  of  water  from 
streams  above  plaintiff's  dyeworks,  a  verdict  tor 
plaintiff  was  not  excessive,  where  the  total 
amount  with  which  defendant  would  be  charge- 
able, measured  by  the  total  flow  of  water  in 
times  of  low  water,  exceeded  the  verdict. 

[Bid.  Note.— For  other  cases,  see  Waters  and 
Water  CoarseB,  Cent.  Dig.  f  82;  Dec.  Dig.  f 
86.*] 

2.  Watkbs  and  Wateb  Coubsbs  (|  78*)— Bi- 
FABIAN  Rights— Use. 

A  riparian  owner  has  a  right  to  use  the 
stream  as  it  comes  to  his  land,  without  unrea- 
sonable diminution  by  upper  riparian  owners, 
and  subject  to  the  rights  of  lower  riparian  own- 
era. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  67-69;  Dec.  Dig. 

8.  Watebs  and  Wateb  Coubbes  (§  86*)— Di- 

VKBSION- ELEHENTS  OF  DaUAOX. 

In  an  action  for  diversion  of  water  from 
streams  above  plaintiff's  dyeworks,  in  conse- 
qnence  of  which  plaintiff  was  obliged  to  contract 
for  water,  the  cost  of  such  contract  incident- 
ally oovermg  portions  when  the  stream  did  not 
permit  plaintiff  to  have  at  all  times  the  supply 


of  water  required,   was  a  proper  element   of 
damages. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  82;  Dec.  Dig. 
i86.*J 

4.  Watebs  and  Wateb  CotrBSEs  (|  79*)— Ri- 
FABIAN  Rights— Extent  of  Use. 

An  upper  riparian  owner  has  no  right  to 
divert  from  the  stream  water  to  such  an  ex- 
tent that  the  lower  riparian  owner  is  deprived 
of  its  use,  since  it  is  not  a  reasonable  use  of 
water  running  through  one's  land  to  perma- 
nently divert  it  and  use  it  for  commercial  pur- 
poses. 

(Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  70,  71;  Dec.  Dig. 
{  79.*] 

Action  by  the  Weidman  Silk  Dyeing  Com- 
pany against  the  Jersey  City  Water  Supply 
Company.  On  rule  to  show  cause  why  a  ver- 
dict for  the  plaintiff  should  not  be  set  aside, 
and  a  new  trial  ordered.    Rale  discharged. 

Argued  February  term,  1913,  before 
6UMMERE,  a  J.,  and  BERGEN  and  KA- 
LISCH,  JJ. 

Griggs  &  Harding,  of  Paterson,  for  plain- 
tiff. Michael  Dunn,  of  Paterson,  and  Gilbert 
Collins,  of  Jersey  City,  for  defendant 

PER  CURIAM.  [1]  This  litigation  is  slm- 
liar  in  character  to  that  dealt  with  and  dis- 
posed of  at  this  term  in  the  case  of  this 
plaintiff  against  the  mayor  and  common  coun- 
cil of  the  city  of  Newark,  01  AU.  335.  In 
this  case  the  plaintiff's  total  damage,  with 
interest,  amounted  to  $65,153.32,  and  the 
amount  of  the  verdict  was  $21,503.36.  Upon 
the  basis  arrived  at  in  the  other  case,  that 
is,  assuming  that  the  flow  of  the  Pequannock 
was  5,000,000  gallons  per  day,  and  that  of 
the  Rockaway  10,000,000  gallons  per  day,  and 
that  of  the  Passaic  15,000,000  gallons  per 
day,  making  a  total  flow,  in  times  of  low 
water,  of  30,000,000  gallons  per  day,  this  de- 
fendant would  be  chargeable  with  two-fifths 
of  the  total  amount  of  damage  shown ;  and, 
as  Uiis  amounts  to  more  than  the  verdict,  we 
do  not  think  that  it  is  excessive. 

[2]  It  is  further  argued  in  support  of  this 
rule  that  the  user  made  by  the  plaintiff  was 
not  within  the  right  of  a  riparian  owner. 
So  fhr  as  we  can  ascertain  from  an  exam- 
ination of  the  record,  this  question  was  not 
raised  in  the  court  below ;  but,  assuming  that 
it  was,  we  do  not  consider  the  argum«it 
sound,  for  a  riparian  owner  manifestly  has 
a  right  to  use  the  stream  as  it  comes  to  his 
land,  without  unreasonable  diminution  by 
riparian  owners  on  the  stream  above  his 
property,  subject,  of  conrse,  to  any  proper 
complaint  by  a  lower  riparian  owner,  if  his 
rights  are  being  interfered  with. 

[3]  It  is  further  nrged  that  the  verdict  Is 
contrary  to  the  charge  of  the  court,  which 
was,  in  substance,  that  if  the  jury  should 
find  that  the  plaintiff  could  have  obtained 
water  from  the  river,  necessary  for  its  use, 
by  a  change  or  alteration  in  Its  pipe|  the  de- 
fendant would  only  be  liable  for  such  portion 
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of  tbe  expense  of  making  the  alteration  as 
was  caused  by  Its  diversion ;  and  it  is  argaed 
that  the  evidence  establisbes,  first,  that  there 
was  a  sufficient  quantity  of  water,  second, 
that  a  slight  or  inexpensive  alteration  in 
its  pipes  would  have  made  it  available  to 
the  plaintiff.  On  this  branch  of  the  case  we 
think  it  sufficient  to  say  that,  while  the  evi- 
dence was  contradictory,  its  preponderance  is 
In  favor  of  the  fact  that  the  plaintiff  could 
not  at  all  times  secure  from  the  river  the 
quantity  of  water  required,  and  therefore  was 
justified  In  seeking  it  elsewhere,  and  in  so 
doing  it  had  to  make  a  contract  which  in- 
ddentally  covered  periods  when  tbe  river 
did  not  permit  the  plaintiff  to  have  at  all 
times  the  supply  required. 

[4]  The  next  point  is  that  the  verdict  is 
contrary  to  law,  and  la  not  supported  by 
the  evidence,  in  that  the  defendant  had  the 
right  to  appropriate  and  make  a  Just  and 
reasonable  use  of  water  passing  through  its 
land.  We  do  not  think  that  this  principle 
permits  tbe  upper  riparian  owner  to  divert 
and  abstract  from  the  stream  water  to  such 
an  extent  that  the  lower  riparian  owner  is 
deprived  of  its  use.  It  is  not  a  reasonable 
use  of  water  running  through  one's  land  to 
permanently  abstract  the  water  and  use  it 
for  commercial  purposes. 

After  carefully  considering  this  record,  we 
are  inclined  to  the  opinion  that  the  rule  to 
show  cause  should  be  discharged. 


WBIDMAN   SILK   DYEING  CO,   T.   HAST 
JERSEX  WATER  CO. 

(Supreme   Court   of   New    Jersey.     March   4, 
1914.) 

1.  Wateks  awd  Watbe  Cotixszs  (8  79*}— Di- 
TKBSION— Pbozimati:  Cause. 

Where  the  injury  to  plaintiff  company  re- 
sulted from  the  contributing  negligence,  not  only 
of  defendant  in  taking  the  water,  but  of  other 
parties  in  polluting  what  was  left  so  as  to  make 
it  unfit  for  use,  but  plaintiff,  notwithstanding 
the  pollution,  could  still  have  used  it  but  for 
defendant's  diversion,  such  diversion  was  a  di- 
rect and  proximate  cause  of  the  injury,  though 
alone  it  would  not  have  caused  it,  so  as  to  ren- 
der defendant  liable  for  the  whole  resulting  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  K  70,  71 ;  Dec.  Dig. 
i  79.»] 

2.  WATEB8  AWD  Watkb  Coubsks  (§  88*)— Dl- 
VEBSioN— Damages. 

Where  plaintiff  dyeing  company,  because 
of  excessive  diversion  of  water  by  defendant, 
an  upper  riparian  owner,  was  obliged  to  con- 
tract for  a  minimum  consumption  of  water 
throughout  the  year,  all  of  which  at  times  it  did 
not  need,  and  to  pay  extra  for  more  than  the 
minimum,  the  agreement  was  onl^  another  form 
of  paying  for  the  privilege  of  taking  such  water 
as  plaintiff  needed  up  to  the  minimum,  and  was 
entirely  distinct  from  the  charges  in  excess  of 
that  minimum,  so  that  the  minimum  cost,  plus 
tbe  extra  charge,  was  a  legitimate  element  of 
damage. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  82;  Dec.  Dig. 
I  86.*] 


8.  Waters  ai^d  Water  CoxmsES  (J  86*)— Di- 

VKBsiON— Measttbe  of  Dauaobs— Iktebest. 

Interest  on  the  amount  actually  expended 

in  making  good  the  damage,  and  recoverable  in 

the  suit,  was  a  fair  element  of  compensation. 
[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  i  82;    Dec.  Dig.  8 

86.  •] 

4.  Waters  ahd  Wateb  OotiESEB  (J  87*)— 
Question  roB  Jubt— Pbbsobiftivx  Rioht. 
The  question  whether  defendant,  in  an  ac- 
tion for  excessive  diversion  of  water,  had  ac- 
quired a  prescriptive  right  to  take  water  by 
over  20  years'  user  of  the  stream  for  purposes 
of  water  supply  was  for  the  court 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  77-81,  83,  80,  90; 
Dec.  Dig.  8  87.*]  .  — .      . 

6.  Apseai,  and  Ebbob  (I  1062*)— Habmucss 

Ebbob— Question  fob  Jubt. 

In  an  action  for  damages  for  excessive  di- 
version of  water  by  an  upper  riparian  owner, 
where  the  jury  found  against  defendant  on  the 
issue  of  its  prescriptive  right,  error  in  submit- 
ting the  question  of  such  right  to  the  jury  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4212-4218;  Dec.  Dig.  8 
1062.*] 

6.  Watebs  and  Wateb  Courses  (8  78*)— Pbk- 

soBiFTioN— Persons  Entitled. 

A  water  company  incorporated  under  the 
general  corporation  act  to  supply  wster,  and 
with  whom,  under  P.  L.  1888,  p.  366  (3  Comp. 
St  1910,  p.  8647,  8  669),  municipaUties  were  au- 
thori2ed  to  contract  for  a  water  supply,  was 
not  an  aqueduct  company  affected  by  a  public 
interest,  since  ttie  permission  to  buy  water  be- 
stowed no  franchise  upon  it  and  hence  had  no 
private  right  to  divert  water  incidental  to  any 
franchise. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8!  07-69;  Dec.  Dig. 
8  78.*] 

Action  by  the  Weldman  Silk  Dyeing  Com- 
pany against  the  East  Jersey  Water  Com- 
pany. On  rule  to  show  cause  Why  a  verdict 
for  the  plaintiff  should  not  be  set  aside,  and 
a  new  trial  ordered.    Rule  discharged. 

Argued  June  term,  1913,  before  GTJM- 
MERE.  C.  J.,  and  PARKER  and  JCA- 
LISCH,  JJ. 

Griggs  &  Harding,  of  Paterson,  N.  J.,  tor 
plaintiff.  Michael  Dunn,  of  Paterson,  and 
Gilbert  Collins,  of  Jersey  City,  for  defendant. 


PER  CURIAM.  [1]  This  case  is  similar 
In  theory  and  in  its  main  aspects  to  the  oase 
of  Weldman  Silk  Dyeing  Co.  v.  Newaric,  83 
N.  J.  Law,  50,  84  Atl.  273,  and  two  other 
suits  by  tbe  same  plaintiff  argued  at  Febru- 
ary term  1913,  91  Atl.  335,  337,  but  not  yet 
officially  reported.  Damages  are  claimed  for 
excessive  abstraction  of  water  from  the 
Passaic  river  or  its  watershed,  above  plain- 
tiff's works,  which  as  alleged,  and  as  the 
Jury  evidently  found,  was  a  contributing 
cause  of  plaintifTs  being  obliged  to  malce 
new  arrangements  for  the  snpply  that  It 
formerly  obtained  directly  from  the  river. 
Suits  were  brought  against  several  abstract- 
ers of  water,  and  the  damages  apportioned 
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according  to  plalntUTs  theory  tbat  tbe  sev- 
eral defendants  ehonld  be  held  responsible 
for  the  same  proportion  of  the  total  damage 
as  their  respectiTe  takings  of  water  bore  to 
tbe  total  taking. 

It  is  now  argued  that  tbe  verdict  was  ex- 
cessive, becaoae  it  appeared  that  the  injnry 
resulted  from  the  contributing  negligence,  not 
only  of  defendant  in  taking  the  water,  bnt  of 
other  iwrties  in  poUntlng  wliat  was  left  with 
sewage,  waste,  etc.,  in  such  quantities  as  to 
make  it  nnflt  for  tlie  plaintiffs  use.  It 
was  open  to  the  Jury  to  find  that,  notwith- 
standing the  pollution,  plaintiff  could  have 
still  used  the  water  but  for  the  abstraction 
by  the  defendant  and  the  defendants  in  the 
other  suits,  which  collectively  absorbed  a 
large  proportion  of  the  entire  flow  for  munic- 
ipal water  suppdy.  Ck>n8equently  the  ab- 
straction was  a  direct  and  proximate  cause 
of  the  injury,  though  alone  it  would  not 
have  caused  it  The  argument  is  that  the 
defendant  should  be  held  for  only  a  portion 
of  the  verdict  as  rendered,  and  the  remain- 
der left  to  be  recovered  if  possible  against 
the  various  polluters.  But  this  is  not  the 
law.  The  rule  as  stated  ia  38  Cyc.  488,  is 
■8  follows: 

"Where,  although  concert  is  lackine,  the  sep- 
arate and  iDdependeot  acts  or  negligence  of 
several  combine  to  produce  directly  a  single  in- 
jury, each  is  responsible  for  its  entire .  result, 
tytu  though  Us  act  or  neglect  alone  might  not 
have  caused  it." 

This  role  is  adopted  and  applied  in  such 
decisions  as  Newman  t.  Fowler,  ST  N.  J. 
Law,  89,  and  Matthews  v.  D.,  L.  &  W.  R.  R. 
Co.,  66  N.  J.  Law,  34,  27  AU,  919,  22  Ii.  R. 
A.  261. 

[2]  Wben  tbe  plalntifl  bad  to  tnm  else- 
iriiere  for  Its  main  supply.  It  was  obliged 
to  contract  for  a  minliniim  oonsumption 
tbrongAiout  the  year.  At  times  it  did  not  need 
this;  but  It  sUU  had  to  pay  for  it  At  other 
times  It  used  and  paid  for  more  than  the  ndn* 
InnuD.  It  is  now  claimed  that  (as  we  under- 
stand the  argument)  no  more  than  the  mini- 
mom  annual  charge  should  be  made,  because 
the  excess  amounts  in  low  water  slwuld  be 
offset  against  the  unused  minimum  in  times  of 
lilgh  water.  We  fall  to  see  the  force  of  this 
argument  The  agreement  to  pay  for  a  mini- 
mum the  year  round  was  only  another  form 
of  paying  for  the  privilege  of  taking  such 
water  as  plaintiff  needed  up  to  the  mini- 
mum, and  was  entirely  distinct  from  the 
supercharge  in  excess  of  tliat  minimum.  So, 
as  plaintiff  to  get  water  at  all  had  to  take 
it  on  those  terms,  the  actual  cost  of  getting 
what  water  it  needed  (which  was  the  mlni- 
mnm  plus  snpercliarge)  was  a  legitimate  ele- 
ment of  damage. 

[I]  We  consider  that  Interest  on  amounts 
actcally  expended  in  making  good  the  dam- 
age and  recoverable  in  the  suit  was  under 
the  circumstances  a  fair  element  of  com- 
pensation 


We  are  nnable  to  see  that  tbe  amount  of 
the  verdict  is  Inconsistent  with  the  theory 
that  allowance  was  made  for  the  more  valu- 
able rights  acquired  under  the  new  contract 

[4-1]  A  new  point  is  made,  viz.:  That  de- 
fendant had  acquired  a  prescriptive  right  to 
take  water  by  over  20  years'  user  of  the  river 
for  purposes  of  water  supply.  The  trial 
judge  left  this  question  to  the  Jury.  We 
think  he  went  too  far  and  should  have  decid- 
ed against  such  prescriptive  right  as  a  court 
question;  but  as  the  Jury  evidently  found 
against  the  defendant  on  this  score,  no  barm 
is  done,  and  the  verdict  is  justified.  (Counsel 
practically  concede  tliat  such  a  right  cannot 
be  acquired  in  gross,  but  rely  on  the  remark 
of  Mr.  Justice  Pitney,  speaking  for  the  C!onrt 
of  Errors  and  Appeals  in  Mitchell  v.  D'Oller, 
68  N.  J.  Law,  880,  68  Aa  468,  69  L.  R.  A 
049,  as  follows: 

"The  English  rule  seems  to  be  well  founded 
both  in  reason  and  authority.  It  forbids,  in 
ordinary  circumstances,  the  existence  of  a  pri- 
vate easement  in  gross.  The  'rights  of  way  of 
a  railroad  company  and  the  right  to  divert  wa- 
ter, as  held  by  an  aqueduct  company,  stand 
upon  a  footing  of  their  own;  such  rights  be- 
ing, by  express  legislative  sanction,  annexed  to 
the  franchise  in  whose  aid  they  are  held." 

The  answer  to  this  Is  that  the  East  Jer- 
sey Water  Company  Is  not  an  "aqueduct  com- 
pany" affected  by  a  pubUc  interest  but  a  cor- 
poration organized  under  the  general  corpo- 
ration act,  and  which  trades  in  water,  so  it 
Is  not  within  the  rule.  Counsel,  realizing 
this  difficulty,  cite  the  act  of  1888,  authoriz- 
ing municipalities  to  contract  for  water  sup- 
ply with  any  water  company  or  other  com- 
pany, contractor,  or  contractors.  P.  Ii.  1888, 
p.  368;  8  Comp.  St  1910,  p.  8647,  |  669. 
This  Is  merely  a  legislative  permission  to  buy 
water,  and  bestows  no  franchise  of  any  kind 
upon  the  seller. 

Upon  the  whole  we  do  not  find  the  dam- 
ages plainly  excessive,  nor  do  we  see  any- 
tiling  in  any  of  the  points  discussed  that 
calls  for  a  retrial. 

The  rule  to  show  cause  will  be  disdiarged. 

"^"^  023  Hi.  MO) 

MAYOR  AND  CITI  COUNCIL  OF  BAI/H- 

MORE  et  aL  v.  WOIXMAN  et  aL 

(No.  21.) 

(Court  of  Appeals  of  Mainland.    May  6,  1914. 
Behearing  Denied  June  26^  1914.) 

1.  MUNICIPAI.   COBPOBATIOIIS  (|    112*)— OBDI- 
NANCES— TiTLB— SUFFICIENCT. 

The  title  of  an  ordinance  of  tbe  city  of 
Baltimore  entitled  "An  ordinance  to  repeal  sec- 
tions 4,  13,  16,  17,  112  and  113  of  the  Balti- 
more City  Code  of  1906,  art  23,  title  'Markets' 
and  reordain  the  same  with  amendments"  suffi- 
ciently enumerates  the  sections  of  the  Code  to 
be  repealed  and  re-enacted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  258-262;  Dec.  I»g. 
{  112.*] 

2.  MuNIdPAL    COBPOBATIONS    (f    112*)— OBOI- 

ItapCKS— TlTLK— SuinCIBNCT. 

It  is  only  the  subject-matter  of  aa  ordi- 
nance that  need  be  described  in  its  title,  which 
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need  not  indicate  tbe  detaHs,  mgency,  or  meftna 
bjr  which  the  subject  of  the  ordinance  U  to  be 
carried  into  effect 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  258-262;  Dec.  Dig. 

8.  Municipal  Cobporations  (S  62*)  —  Dkuc- 

OATIOn  OF  POWBB. 

Legislative  or  discretionary  powers,  de- 
volved by  law  or  charter  on  the  council  or  gov- 
erning body  of  a  municipality,  cannot  be  dele- 
gated, bnt  ministerial  or  administrative  func- 
tions may  be  delegated. 

ZBH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  153, 164;  Dec.  Dig. 
i  62.»] 

4.  Municipal  Cokposationb  ({  62*)— Deu- 
oation  of  foweb. 

The  state  may  expressly  anthorize  delega- 
tion of  powers  by  a  municipal  corporation,  but, 
in  the  absence  of  such  express  authority,  the 
council  of  a  municipality  must  itself  exercise 
all   discretionary   powers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  153, 154;  Dec.  Dig. 
|62.»] 

&  Municipal  Corporations  (|  720*)— Mab- 
.  KBT  Stalls— Fixing  Bent— Deleoation  o» 
Power. 

The  fixing  of  the  rent  of  market  stalls  in  the 
city  of  Baltimore  is  an  administrative  function, 
which  may  be  delegated  to  the  clerks  of  the  mar- 
kets, as  provided  by  an  ordinance  of  the  city. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  153&-1541;  Dec 
Dig.  i  720.*] 

6.  Constitutional  Law  (|  121*)— Municipal 
Cobporations  (|  720.*)— Tmpairino  Oblioa- 
TioN  OF  Contracts- Municipal  Obdihano- 

18— CoNSTBUCnON. 

An  ordinance  of  the  city  of  Baltimore  re- 
lating to  markets  which  authorizes  the  clerks  of 
the  several  markets,  with  the  approval  of  the 
board  of  estimates,  to  fix  the  rent  of  all  stalls 
or  places  in  any  market,  providing  that  no  rent 
shall  be  charged  for  street  stalls,  the  occupants 
of  which  shall  pay  an  annual  license  fee  and  an 
ahnnal  charge  m  lieu  of  the  per  diem  previously 
provided  for,  must  be  construed  to  apply  only  to 
stalls  as  to  which  the  rent  is  not  fixed  by  con- 
tract, and,  so  construed,  its  enforcement  will 
not  impair  the  obligation  of  any  contract 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  H  285,  804-311.  342- 
348;  Dec  Dig.  J  121;*  Municipal  Corpora- 
tions, C«nt  Dig.  a  1536-1541;   Dec.  Dig.  {  T20.*] 

7.  Municipal  Corpobations  (8  720*) — Mar- 
kets—Obdinances— Validity. 

An  ordinance  of  the  dty  of  Baltimore  reg- 
ulating markets,  and  providing  that  license  fees 
shall  be  due  as  of  May  1,  1913,  can  only  oper- 
ate prospectively,  and,  when  so  construed,  it 
is  not  invalid  on  the  ground  that  license  fees 
provided  for  are  made  payable  as  of  May  1st, 
while  the  ordinance  was  passed  on  July  25th 
following. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1536-1541;  Dec 
Dig.  I  720.*] 

a  Municipal  Cobporations   (S  720*)— Mab- 

kets—Obdinances— Validity. 

Baltimore  City  Charter,  |  69,  providing 
that  all  licenses  imposed  by  ordinance  shall  be 
due  and  payable  the  first  week  of  January  in 
each  year,  applies  only  to  license  taxes,  and 
not  to  market  licenses  imposed  by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1536-1641;  Dec 
Dig.  §  720.*] 


9.  Municipal  Cobfobationb  (f  63*)  — Ordi- 
nances—Validitt. 

The  necessity  and  reasonableness  of  an  or- 
dinance, passed  in  pursuance  of  charter  pow- 
ers, are  primarily  committed  to  the  council, 
and,  unless  an  ordinance  is  purely  arbitrary, 
oppressive,  or  capricioua,  the  courts  will  not 
prevent  its  enforcement 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  8{  155,  1378,  1879; 
Dec  Dig.  {  63.*J 

10.  Municipal  Corpobations  tt  720*)— Obdi- 

nances— Validity. 

An  ordinance  of  the  dty  of  Baltimore  reg- 
ulating markets  and  authorizing  the  clerks  of 
the  several  markets,  with  the  approval  of  the 
board  of  estimates,  to  fix  the  rent  of  all  stalls,  - 
the  occupants  of  which  do  not  pay  an  annual 
license  and  charge,  and  which  imposes  an  anpnal 
charge  amounting  to  a  little  more  than  the  ten 
cents  per  day  former](y  cliarged,  and  fixing  an 
annual  license  of  $10,  is  not  invalid  aa  exces- 
sive, arbitrary,  or  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  ||  1636-1541;  Dec 
DiJ.  S  720.*] 

Appeal  from  Clrcnlt  Court  No.  2  of  Balti- 
more City ;  James  P.  Oorter,  Judge. 

"To  be  officially  reported." 

Suit  by  Edward  C.  Wollman  and  others 
atrainst  the  Mayor  and  City  Council  of  Balti- 
more and  another.  From  a  decree  granting 
relief,  defendants  appeal.  Beversed,  and 
bill  dismissed. 

Argued  before  BOTD,  C.  J.,  and  BBIS- 
COB,  BURKE,  THOMAS,  UBNEB,  STOCK- 
BBIDGE,  and  CONSTABLE,  JJ. 

S.  S.  Field,  City  Sol.,  of  Baltimore  (Robert 
F.  Leacb,  Jr..  Asst.  City  Sol.,  of  Baltimore, 
on  tbe  brief),  for  appellants.  Isaac  Lobe 
Straus,  of  Baltimore  (Robert  H.  Carr,  of 
Baltimore,  on  tbe  brief),  for  appellees. 

BRISCOE,  7.  The  present  appeal  Involvea 
the  validity  and  the  construction  of  Ordi- 
nance No.  332,  passed  by  the  mayor  and  city 
council  of  Baltimore  dty,  approved  July  26, 
1913,  and  the  several  provisions  thereof,  pre- 
scribing certain  regulations  of-  tbe  markets 
in  Baltimore  dty. 

The  ordinance  in  question  Is  set  out  in  the 
record  as  Plaintiff's  Exhibit  No.  1,  and  its 
title  is  as  follows: 

"An  ordinance  to  repeal  sections  4,  13,  16L 
17,  112  and  113,  of  the  Baltimore  City  Code  of 
1906,  article  23,  title  'Markets,'  and  reordain 
the  same  with  amendments." 

The  plaintiffs  below  are  owners,  tenants, 
and  licensees  of  certain  stalls  in  the  markets 
of  the  dty,  and  seek  by  this  proceeding  to 
enjoin  and  restrain  by  injunction  the  de- 
fendants below  from  in  any  way  enfordng 
the  ordinance,  upon  the  ground  that  it  Is 
unconstitutional,  Illegal,  and  void. 

The  case  was  heard  upon  bill,  answer, 
and  proof,  and  the  court  below  held  certain 
sections  of  the  ordinance  to  be  invalid,  null, 
and  void,  and  from  its  decree,  dated  the  1st 
day  of  December,  1913,  directing  an  Injimc- 
tion  to  Issue  restraining  the  defendants  frook 
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enforcing  the  prorlsions  of  the  sections  of 
the  ordinance  which  were  declared  Invalid, 
tUa  appeal  has  been  taken. 

The  court  below,  by  the  decree  appealed 
against,  held  and  declared  that  section  1 
of  the  ordinance,  in  so  far  as  it  rei)ealed  and 
reordalned,  with  amendments,  sections  13, 
16,  and  17  of  article  23  of  the  Baltimore 
City  Code  of  1906,  titie  'Markets,'  to  be  In- 
valid, and  that  said  sections  13, 16,  and  17  of 
article  23  of  the  Baltimore  City  Code  of  1906, 
as  ordained  or  attempted  to  be  ordained  or 
be  reordalned  by  said  section  1  of  the  or- 
dinance, was  invalid,  null,  and  void.  Section 
3  of  the  ordinance  was  also  declared  to  be 
invalid  and  void. 

The  validity  of  the  ordinance  is  assailed 
upon  a  number  of  grounds,  and  these  objec- 
tions are  set  out  at  considerable  length  in 
the  plaintiffs'  bill.  The  bill.  In  substance, 
charges,  as  stated  by  the  appellants  in  their 
brief:  C^)  ^bat  the  title  of  the  ordinance  is 
insufficient;  (2)  that  the  fixing  of  rents  for 
the  market  stalls  is  a  legislative  function, 
which  could  not  be  delegated  to  the  clerk, 
with  the  approval  of  the  board  of  estimates; 
(3)  that  the  ordinance  Impairs  the  obliga- 
tions of  contracts;  (4)  that  said  ordinance 
will  produce  revenue  in  excess  of  the  ex- 
penses of  the  markets;  (5)  that  section  3, 
requiring  the  license  year  to  date  from  May 
1,  1913,  which  was  prior  to  the  passage  of 
the  ordinance,  renders  the  ordinance  void; 
(6)  that  the  charges  are  arbitrary  and  un- 
reasonable; and  (7)  that  the  ordinance  is 
void  because  it  makes  the  license  date  from 
May  1st  instead  of  January  Ist,  under  sec- 
tion 59  of  the  charter. 

We  shall  consider  these  objections  In  the 
order  as  named,  and  as  set  out  In  the  bill, 
in  so  far  as  it  may  be  necessary,  for  the 
purposes  of  the  conclusion  we  have  reached 
In  the  case.  Some  of  them  have  been  set- 
tled by  previous  decisions  of  this  court,  and 
need  but  a  passing  comment. 

[1]  As  to  the  title  of  the  ordinance  In  ques- 
tion, we  need  only  say,  that  we  think  Its 
subject-matter  Is  sufficiently  set  out  and  de- 
scribed In  the  title  to  answer  the  require- 
ments of  the  charter  and  of  the  Constitu- 
tion. It  will  be  seen  that  sections  4,  13, 16, 
and  17  are  Code  sections  of  the  Baltimore 
City  Code  of  1906,  and  they  are  codified 
under  the  head  of, part  1,  "General  Provi- 
sions Relating  to  Markets,"  as  article  23  of 
the  Code.  Ordinance  No.  332,  now  under 
consideration,  repeals  and  reordalns  these 
Code  sections  with  amendments,  and  it  is 
dUDcnlt  to  see  how  any  one  could  be  misled 
by  the  title  in  this  ordinance  as  to  the  sec- 
tions of  the  Baltimore  City  Code  dealt  with, 
and  Intended  to  be  repealed  and  the  amend- 
ments thereto. 

[2]  It  is  well  settled  by  the  numerous  cases 
dealing  with  this  subject  that  it  is  only  the 
subject-matter  of  the  act  that  need  be  de- 
scribed in  the  title,  and  the  title  need  not 


indicate  or  disclose  the  details,  agency,  or 
means  by  which  the  subject  of  the  act  is  to 
be  carried  into  effect  Bond  v.  Baltimore, 
116  Md.  689,  82  Aa  978;  Levin  v.  Hewes, 
118  Md.  626,  86  Aa  233;  Worcester  Co.  v. 
School  Comm'rs,  113  Md.  307,  77  Atl.  605; 
Gould  V.  Baltimore,  120  Md.  534,  87  Atl.  818. 

The  object  and  purpose  of  the  ordinance 
in  question,  as  its  title  disclosed,  was  to 
repeal  certain  sections  of  the  Baltimore  City 
Code  of  1906,  article  23.  title  "Markets," 
and  to  reordaln  them,  with  certain  amend- 
ments. 

The  amendment  to  section  4  of  article  23 
of  the  City  Code  transfers  the  duty  of  clean- 
ing the  market  from  the  clerks  of  the  market 
to  the  Commissioner  of  Street  Cleaning  and 
provides  as  follows: 

"4.  It  shall  be  the  duty  of  the  commissioner 
of  street  cleaning  to  see  that  all  of  the  mar- 
kets of  Baltimore  city  are  kept  well  cleaned  and 
free  from  dirt,  filth,  snow  and  rubbish.  He 
shall  perform  such  duties  and  obey  such  -  rules 
and  regulations  ih  respect  to  keeping  the  mar- 
kets clean  as  may  be  prescribed  from  time  to 
time  by  the  board  of  estimates." 

The  amendment  to  section  13  of  article  23 
of  the  City  Code  provides  that  the  market 
clerks,  with  the  approval  of  the  board  of 
estimates,  shall  have  power  to  fix  the  rent 
of  all  stalls  In  any  market  of  Baltimore  city, 
instead  of  the  clerks  of  the  several  mar- 
kets with  the  consent  of  the  mayor. 

Code,  art.  23,  i  13,  was  as  follows: 

"13.  The  clerks  of  the  several  markets,  with 
the  consent  of  the  mayor,  shall  have  power  to 
fix  the  rent  of  all  stalls,  stands  and  benches, 
not  enumerated  in  this  article,  provided,  that 
the  rent  for  all  street  stalls  in  all  markets  shall 
be  five  dollars  ($5)  per  annum,  including  li- 
cense." 

Code,  i  IS,  as  amended,  reads  as  follows: 

"13.  The  clerks  of  the  several  markets,  with 
the  approval  of  the  bcMird  of  estimates,  shall 
have  power  to  fix  the  rent  of  all  stalls,  stands, 
shambles,  benches  or  places  in  any  market  of 
Baltimore  city;  provided  that  no  rent  shall  be 
charged  for  street  stalls,  the  occupants  of  which 
sball  pay  an  annual  license,  and  an  annual 
charge  in  lieu  of  per  diem,  hereafter  provided 
for.  But  nothing  in  this  section  shall  prevent 
the  mayor  and  city  council  of  Baltimore,  at 
any  time  hereafter,  from  fixing  by  ordinance, 
the  rent  of  all  stalls,  stands,  shambles,  benches 
or  places  in  any  market  of  Baltimore  city." 

It  is  contended  upon  the  part  of  the  plain- 
tiffs below  that  "the  fixing  of  rent"  of  mar- 
ket stalls  Is  a  legislative,  and  not  an  admin- 
istrative, power  and  duty,  and  cannot  be  law- 
fully delegated  by  the  mayor  and  city  coun- 
cil of  Baltimore  to  the  clerks  of  the  markets, 
with  the  approval  of  the  board  of  estimates, 
as  provided  by  the  ordinance. 

The  court  below  held  that  the  delegation 
of  power  or  duty  as  contained  in  the  amend- 
ment to  section  4  of  the  ordinance  was  a  min- 
isterial or  administrative  function,  and  that 
this  amendment  was  valid,  but  struck  down 
the  amendment  to  section  13,  as  a  legislative 
function  which  could  not  be  delegated. 

By  section  6  of  the  city  charter  (Acts  1898, 
c  123)  the  mayor  and  city  council  of  Baltl- 
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more  Is  given  very  broad  powers  "to  license, 
tax,  and  regulate  all  bnslneases,  trades,  avo- 
cations or  professions;"  "to  erect,  regulate, 
control  and  maintain  markets  and  stalls, 
within  the  city  of  Baltimore;"  "to  lease,  sell 
or  dispose  of  any  stalls  or  stands  In  any 
market  In  such  manner  and  ui>on  such  terms 
as  it  may  think  proper." 

[S,  4]  The  rule  Is  plain  and  well  establish' 
ed  that  legislative  or  discretionary  powers  or 
trusts  devolved  by  law  or  charter  on  a  coun- 
cil or  governing  body  cannot  be  delegated  to 
others,  but  ministerial  or  administrative 
functions  may  be  delegated  to  subordinate 
officials. 

In  28  Gyc.  277,  it  is  said  the  general  rule 
seems  to  be  that  powers  which  are  not  im- 
perative may  be  delegated  by  the  common 
council  to  some  subordinate  body  or  officer. 
It  Is  now  the  recognized  rule  that  the  state 
may  expressly  authorize  delegation  of  certain 
powers  by  the  corporation.  In  the  absence 
of  such  express  authority,  the  council  must 
itself  exercise  all  discretionary  powers,  but 
this  does  not  forbid  the  delegation  of  minis- 
terial or  administrative  functions  to  subor- 
dinate officials. 

In  Hitchcock  v.  Galveston,  96  TJ.  S.  341, 
24  L.  Ed.  659,  the  Supreme  Conrt,  in  dealing 
with  a  delegation  of  power  by  ordinance, 
said: 

"If  the  dty  conncir  bad  lawfal  authority  to 
construct  the  sidewalks,  involved  in  it  was  the 
right  to  direct  the  mayor  and  the  chainnau  of 
the  committee  on  streets  and  alleys  to  make  a 
contract  on  behalf  of  the  city  doiDg  the  work. 
•  •  •  It  is  true  the  council  could  not  dele- 
gate all  the  power  conferred  upon  it  by  the  Lee- 
fslature,  but,  like  every  other  corporation,  it 
could  do  its  ministerial  work  by  agents.  Noth- 
ing more  was  done  in  this  case,  and  "there  was 
therefore  no  nnlawful  delegation  of  power." 

The  right  to  delegate  power  1^  municipal 
authorities  rests  upon  the  same  principle  and 
is  controlled  in  the  same  way  as  the  delega- 
tion of  legislative  power  by  the  state.  Jack- 
sonville V.  Ledwith,  26  Fla.  193,  7  South. 
885,  9  L.  R.  A.  69,  23  Am.  St  Rep.  558;  Cool- 
ey  on  Constitutional  Limitations,  294;  Oregg 
T.  Laird,  121  Md.  1,  87  Ati.  1111;  People  v. 
Trunk  By.  Co.,  232  111.  292,  83  N.  B.  839; 
Charleston  t.  Goldsmith,  2  Speers  (S.  C.) 
428;  Baltimore  City  v.  Gahan,  104  Md.  152, 
64  AU.  716. 

[t]  We  think  that  fixing  the  rent  of  market 
stalls  in  the  city  of  Baltimore  is  an  adminis- 
trative, and  not  a  legislative,  function,  and 
may  be  delegated  to  the  clerks  of  the  mar- 
kets, as  provided  by  the  ordinance  In  ques- 
tion. The  power  to  rent  the  stalls  in  the 
markets  of  Baltimore  dty  was  delegated  by 
ordinance  approved  April  11,  1797,  to  the 
clerks  of  the  several  markets,  and  the  pow- 
er has  been  continued  In  some  form  by  sub- 
sequent dty  legislation.  Cil7  Code,  1869, 
1879,  1893,  and  1906. 

In  Jacksonville  v.  Ledwith,  26  Fla.  193,  7 
South.  885,  9  U  R.  A.  69,  23  Am.  St.  Rep.  B58, 
a  public  market  ordinance  containing  some- 
what similar  provisions  as  those  in  section 


13  of  this  ordinance  was  sustained  and  held 
valid.  The  ordinance  contained  the  follow- 
ing provision: 

"That  stalls,  tables  or  space  in  this  market 
shall  be  rented  to  butchers  or  other*  desiring  to 
hire  the  same  by  the  month  or  such  longer 
period  as  may  be  desirable,  upon  such  terms 
and  for  such  sums  as  the  board  of  public  works 
shall  determine."  Kramrath  ▼.  Ci^  of  Albany, 
127  N.  X.  676.  28  N.  B.  400. 

[I]  We  come  now  to  Code,  {f  16^  17,  as 
amended  by  the  ordinance.  Section  16,  as 
amended,  deals  with  the  per  diem  charge, 
and,  as  stated.  Imposes  an  annual  charge  In 
lieu  of  the  ten  cents  per  day  formerly  col- 
lected, or  supposed  to  be  collected,  by  the 
market  clerk,  the  annual  charge  to  be  paya- 
ble either  all  at  once  or  monthly  to  the 
comptroller,  this  annual  charge  amounting  to 
a  little  less  than  the  per  diem  formerly 
chargeable;  but  the  amended  ordinance  puts 
this  charge  on  all  the.  stall  owners,  not  ex- 
cepting the  butchers,  heretofore  excepted  In 
the  prior  provision. 

Section  17,  as  amended,  deals  with  the  li- 
cense charge,  and  fixes  the  amount  of  the 
annual  license  at  $10  Instead  of  $S,  and  sub- 
stitutes the  board  of  estimates  for  the  may- 
or. It  is  a  copy  of  Code,  i  17,  with  the  ex- 
ception that  the  license  Is  made  $10  per  an- 
num Instead  of  ^,  and  the  board  of  estimates 
is  substituted  for  the  comptroller. 

These  sections,  we  think,  are  free  from 
the  objections  urged  against  them,  and  the 
court  below  committed  an  error  in  holding 
them  invalid. 

The  mayor  and  council  conld  not  by  ordi- 
nance authorize  tlie  clerks  of  the  markets, 
with  the  approval  of  the  board  of  estimates, 
to  increase  the  rent  of  any  stall,  where  the 
annual  rent  had  been  fixed  by  the  contract 
of  sale  and  purchase.  It  Is  admitted  by  the 
appellants  that  the  ordinance  only  empowers 
the  fixing  of  the  rent  of  all  stalls  not  fixed 
by  contract  The  ordinance  as  thus  con- 
strued— ^that  is,  as  applying  only  to  stalls  as 
to  which  the  rent  Is  not  fixed  by  contract — 
would  not  be  open  to  the  contention  that  Its 
enforcement  would  impair  the  obligation  of 
a  contract  and  with  this  construction  it  will 
not  be  necessary  for  us  to  discuss  further 
this  objection  to  the  ordinance. 

As  was  said  by  this  court,  in  Bond  v.  M.  & 
C.  C.  of  Baltimore,  116  Md.  690,  82  AtL  978, 
it  cannot  be  assumed  in  this  case  that  the 
dty  will  undertake  to  condemn  or  take  prop- 
erty for  purposes  other  than  those  author- 
ized by  law.  The  presumption  is  that  the 
city  will  act  within  Its  rights,  and  not  beyond 
them. 

[7]  Section  8  of  the  ordinance  provides 
that  the  license  fees  hereinbefore  provided 
for  shall  be  due  and  payable  as  of  May  1, 
1913.  The  ordinance  waa  approved  on  July 
25,  1913. 

It  is  eamestty  insisted  that  tliis  section  la 
Invalid:  First,  because  It  retroactively 
changes  vested  rights  conferred  by  ^'xlsting 
laws;    and,  secondly,  becanse  It  is  In  coo- 
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fflct  with   section   S9  of  Oxe  dty  charter, 
which  provides : 

"That  an  licensea  Imposed  by  ordinances  ehall 
be  due  and  collectible  in  the  first  week  in  Janu- 
ary in  each  year,  and  it  shall  be  the  duty  o( 
said  collector  of  .water  rents  and  licenses  to 
■ee  that  said  licenses  were  i>aid  at  that  time." 

While  we  do  not  think  tliat  the  market  li- 
cense fees  provided  for  by  the  ordinance  can 
be  payable  and  collectible  aa  of  May  1,  1913, 
under  an  ordinance  passed  and  approved  on 
July  25,  1913,  there  can  be  no  difficulty, 
however.  In  holding  that  the  ordinance  would 
take  effect  and  operate  prospectively.  At 
least  this  objection  would  not  be  a  ground  or 
reason  for  holding  the  ordinance  as  Invalid 
In  this  case  and  thus  declaring  It  void. 

[I]  Nor  do  we  think  that  section  CS9  of  the 
charter,  set  out  herein,  applies  to  market 
licenses.  In  Meushaw  v.  State,  109  Md.  92, 
71  Atl.  407,  we  held  that  this  section  applies 
to  purely  license  taxes.  Tlie  license  fee,  as 
provided  by  the  ordinance,  is  for  the  use  of 
a  stall  *  *  *  for  a  deflnite  period,  and 
the  license  Is  also  evidence  of  _  title  In  the 
grantee  or  assignee  thereof  to  the  stall, 
•  •  •  and  does  not  fall  within  the  provi- 
sions of  section  69  of  the  dty  charter.  The 
section  provides  that  It  shall  be  the  duty  of 
the  collector  of  water  rents  and  licenses  to 
see  that  the  licenses  are  paid  at  that  time, 
and  it  appears,  therefore,  that  this  section 
applies  to  licenses  to  be  collected  by  the  col- 
lector of  water  rents  and  licenses,  and  not 
to  market  license.  Market  licenses  In  the 
dty  of  Baltimore  have  been  collected  for 
many  years  by  the  comptroller,  and  have 
been  dated  as  of  May  Ist:  City  Code  1906, 
art.  23,  ft  71,  101;  sections  82,  91,  and  92, 
as  amended  by  Ordinance  283,  May  20,  1907. 

[I]  The  fotirth  and  sixth  objections  are 
dearly  without  force.  The  necessity  and 
reasonableness  of  an  ordinance  when  passed 
In  pursuance  of  the  charter  powers  of  a  mu- 
nicipality is  primarily  committed  to  the  coun- 
cil, and,  unless  the  ordinance  is  purely  arbi- 
trary, oppressive,  or  capricious,  the  courts 
will  not  Interfere  to  prevent  Its  enforcement 
Gould  ▼.  Baltimore,  120  Md.  534,  87  Atl.  818; 
Richmond  R.  B.  v.  City  of  Richmond,  96  U. 
S.  521,  24  L.  Ed.  734;  Meushaw  v.  State,  109 
Md.  91,  71  Ati.  457;  Etchison  v.  Mayor  of 
I^ederlck,  123  Md.283,,91  AtL  161. 

[tt]  We  find  nothing  in  the  terms  or  pro- 
visions of  the  ordinance  here  In  question  that 
would  authorize  a  court  to  declare  the 
charges  as  flxed  as  excessive,  arbitrary,  or 
unreasonable^  It  appears  that,  as  to  all  the 
eave  stalls  and  the  permanent  stalls,  they 
are  only  $5  a  year  more  than  they  were 
before;  as  to  the  botcbera,  who  pay  the 
most,  the  highest  that  any  one  pays  is  only 
$48  a  year  altogether,  or  Id  cents  per  day. 

It  therefore  follows,  for  the  reasons  we 
have  stated,  that  the  court  below  committed 
an  error  in  holding  sections  1  and  3  of  the 
ordinance  here  in  question  as  Invalid,  and; 


In  granting  an  injunction  to  restrain  Its  ex- 
ecution and  enforcement. 

The  decree  will  be  reversed,  and  the  bill 
dismissed. 

Decree  reversed,  and  bill  dismissed,  with 
costs. 


(US  Md.  MS) 

WEILBACHEB  v.  X  W.  PUTTS  CO.    (No.  29.) 

(Court  of  Appeals  of  Maryland.    April  8,  1914.) 

1.  Masteb  ard  Servant  (I  310*)— Liabiutt 
TO  Thibd  Pbbsons  —  Independent  Con- 

TBACTOa. 

The  owner  of  a  building  contracted  with  a 
painter  to  paint  it,  he  to  furnish  the  appliance* 
and  employ  the  labor  therefor,  die  owner  not 
retaining  any  sapervision  of  the  work  or  any 
control  over  the  men,  and  the  contractor  used 
a  stage  fastened  by  gny  lines  which  were  not 
tight  enough,  and  which  allowed  the  stage  to 
slip,  so  that  he  fell  therefrom  and  struck  plain- 
tiff aa  she  was  passing  on  the  sidewalk  below. 
Held,  that  the  negligence  was  the  negligence  of 
an  independent  contractor,  for  which  the  own- 
er was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1242,  1243;  Dec.  Dig.  | 
316.*] 

2;  Masteb  and  Sbbvant  (|  816*V-lNn|BPBND- 
■NT  CONTBACTOBS— POBUO  NorsANCB— Bh- 
DAHGEBINO   PUBLIC   STBBET. 

The  owner  of  a  building  employed  an  inde- 
pendent contractor  to  paint  it  and  the  contrac- 
tor negligently  fastened  the  guy  ropes  so  that 
the  stage  on  wliich  be  was  painting  slipped,  and 
he  fell  and  struck  plaintiff  on  the  sidewalk  be- 
low. It  appeared  that  the  work  was  done  in 
the  nsnal  way,  and  there  was  no  evidence  that 
it  was  customary  to  erect  guards  over  side- 
walks above  which  men  were  painting  from  a 
suspended  stage  during  the  work.'  Held  that 
while  an  abntnng  owner  causing  a  nuisance  to 
be  erected  on  bis  property,  is  not  excused  from 
liability  for  an  Injury  therefrom  to  a  pernnn  us- 
ing the  street  l>ecaase  lie  employs  an  independ" 
ent  contractor  to  do  the  work,  yet,  as  tbe  sus- 
pension of  tbe  stage  above  tbe  sidewalk  was 
not  snch  a  menace- to  the  safety  of  those  using 
It  as  to  amount  to  a  nuisance,  the  owner  was 
not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1242,  1243;   Dec.  Dig.  f 

sia*] 

3.  Masteb  and  Servant  (i  321*)— Independ- 
E.NT  Contractors— Use  or  Builoino — Dn- 
DANGEBiNo  Public  Stbeets. 

Such  conditions  were  not  such  that  the  in- 
jury might  have  been  anticipated  by  the  owner 
as  the  probable  consequence  of  the  work  if  he 
failed  to  take  proper  precaution  to  prevent  it, 
and  h^nce  the  owner  waa  not  liable;  although, 
if  the  injury  had  been  such  that  he  should  have 
anticipated  it  be  would  have  been  liable. 

[Ed.  Note. — For  other  rases,  see  Master  and 
Servant  Cent  Dig.  {  1262:   Dec.  Dig.  i  321.*] 

4.  Master  and  Servant  (|  821*)— Independ- 
ent Contbactobs— Public  Nuisance— En- 
danobbino  pubuc  street. 

The  duty  of  the  owner  of  property  abutting 
on  a  highway  not  to  crpate  a  nuisance  on  the 
highway  endangering  tbe  public  use  thereof 
does  not  make  him  an  insurer  against  injury 
to  the  publiu  or  require  bim  to  provide  against 
all  possible  injury,  and  did  not  require  bim,  on 
employing  an  independent  contractor  to  paint 
the  building,  to  see  that  the  guy  ropes  used  by 
the  contractor  to  fasten  a  stage  were  properly 
tied. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1262;  Dec  Dig.  f  321.*] 
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5.  Master  and  Skbvant  (8  332*)— Independ- 
ent Contractors— Actions  Against — Ques- 
tion FOB  Jury — ^Use  of  Property — Injury 
Reasonably  Anticipated. 

The  question  whether  an  injury  might  rea- 
sonably have  been  anticipated  by  the  owner  of 
a  building  abutting  on  a  public  street  as  a 
probable  consequence'  of  work,  such  as  painting 
and  repairing,  which  he  has  done  by  an  inde- 
pendent contractor  is  generally  a  question  of 
fact  for  the  jury. 

[Ed.  Kote.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {|  1274-1277;  Dec  Dig.  i 
J!82.»] 

6.  Master  and  Servant  (§  330*)— Action  fob 
Injury  —  Fbesuicption  and  Burden  of 
Proof. 

Plaintiff,  in  an  action  for  injury  from  being 
struck  by  an  independent  contractor  who  fell 
from  a  painter's  stage  suspended  from  defend- 
ant's building  over  the  sidewalk,  by  reason  of 
his  negligent  fastening  of  the  guy  ropes,  had 
the  burden  of  showing  that  defendant  owner 
was  guilty  of  negligence:  and  the  mere  fact 
that  the  contractor  fell  and  injured  him  would 
not  justify  an  inference  of  defendant's  negli- 
gence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  If  1270-1272;  Dec.  Dig.  $ 
330.*] 

7.  Ma8T|s  ANb  Servant  (|  330*)— Action  fob 
Injury  —  Pbesuhftion  and  Bubden  ov 
Proof— "Res  Ipsa  Loquitub." 

The  maxim  "res  ipsa  loquitur,"  meaning 
that,  although  there  must  be  reasonable  evi- 
dence of  negligence,  yet  where  the  thing  is 
shown  to  be  under  the  management  of  defend- 
ant or  his  servants,  and  the  accident  is  eiucli 
as  in  the  ordinary  course  of  things  does  not 
happen  if  those  in  control  use  proper  care,  af- 
fords reasonable  evidence,  in  the  absence  of 
explanation,  that  the  accident  arose  from  want 
of  care,  could  not  apply  to  the  owner  of  a  build- 
ing who  had  no  control  over  a  contractor  en- 
gaged in  painting  it,  through  whose  negligence 
plaintiff  was  injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  1270-1272;  Dee.  Dig.  { 
330.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol  7,  pp.  6136-6189;  vol.  8,  p.  7787.] 

8.  Mastbb  and  Sxbvant  (|  830*)— Action  fob 
Injuby— Evidence, 

In  an  action  for  damages  by  being  struck 
by  an  independent  contractor  who  fell  from  a 
staging  suspended  over  the  sidewalk  by  rea- 
son of  his  own  negligence  in  fastening  the  guy 
ropes,  where  the  president  of  the  defendant 
owner  testified  for  plaintiff  that  the  contract 
for  painting  was  given  to  the  contractor  and 
that  the  owner  had  nothing  to  do  with  the 
work,  did  not  employ  the  men  engaged  in  it  or 
control  the  methods,  the  plaintiff  had  a  -right 
to  ask  on  redirect  who  owned  the  appliances 
used  in  the  work,  but  not  to  inquire  whether 
defendant  took  any  precaution  to  safeguard 
travel  on  the  sidewalk  below;  since  the  latter 
question  did  not  relate  to  any  matter  covered 
by  the  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fj  1270-1272;  Dec.  Dig.  i 
330.*] 

9.  Mabteb  and  Servant  (S  330*)— Action  fob 
Injury  —  Evidence  —  Relevancy  —  Simi- 
lar Occurrence. 

Evidence  as  to  whether  witness  had  ever 
known  paint  buckets,  brushes,  or  ropes  to  fall 
from  ladders  or  scaffolds  used  in  pointing 
buildings  w3s  irrelevant  and  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1270-1272;  Dec.  Dig.. 
i  330.*] 


10.  Evidence  (J  472*)— Opinion  Evidence— 
Endanoerino  Use  of  Sidewalk. 

Where  witnesses  stated  that  it  was  not 
generally  necessary  to  erect  barriers  on  the 
sidewalk  to  prevent  persons  from  using  it 
when  painting  from  a  suspended  stage,  and  that 
he  had  never  seen  a  man  fall  from  a  stage,  his 
opinion  as  to  whether  the  suspension  of  the 
stage  above  the  sidewalk  made  the  sidewalk 
dangerous  or  more  dangerous  was  incompetent, 
since  it  was  the  very  question  the  jury  had  to 
decide  on  all  the  evidence  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent   Dig.   K  2186-2195,  2248:    Dec.  Dig.   { 

11.  Appeal  and  Ebbob  (f  1056*)— Habkless 
Ebbob— Admission  of  Evidence. 

The  exclusion  of  such  opinion,'  if  error, 
was  harmless,  where  it  appeared  that  the 
witness  had  seen  a  man  fall  from  a  different 
kind  of  scaffold,  which  fact  would  not  have 
aided  the  jury  in  determining  whether  there 
was  any  reason  for  defendant  to  anticipate  in- 
jury from  the  falling  of  a  man  from  a  staging 
such  as  was  used  in  the  present  case. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  4187-4193,  4207;  Dec 
Dig.  {  1056.*] 

Appeal  from  Baltimore  Cl^  Court;  Henry 
D.  Harlan,  Judge. 

"To  be  offlclaUy  reported." 

Action  by  Carrie  P.  Wellbacher  against  the 
J.  W.  Putts  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BBIDGE,  and  CONSTABLE,  JJ. 

B,  Lee  Slingluff  and  Thomas  Foley  Hlsky, 
both  of  Baltimore,  for  appellant.  Clarence 
A.  Tncker,  of  Baltimore  (Samuel  J.  Harman, 
Cbarles  H.  Knapp,  and  Joseph  N.  Ulman,  all 
of  Baltimore,  on  the  brief),  for  appellee. 

THOMAS,  J.  This  suit  was  brought  t» 
recover  for  injuries  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  J.  W.  Putts  Com- 
pany, a  corporation,  the  defendant  below  and 
appellee  In  this  court,  and,  as  the  case  was 
withdrawn  from  the  Jury  at  the  close  of  tb» 
plalntlfrs  testimony,  on  the  ground  that  there 
was  no  "evidence  In  the  case  legally  sufficient 
to  entitle  the  plaintiff  to  recover  under  the 
pleadings,"  it  will  be  necessary  to  refer  to 
the  pleadings  and  evidence. 

The  declaration  contained  three  counts, 
each  one  of  whicb  was  demurred  to.  The- 
court  below  overruled  the  demurrers  to  tbe 
first  and  third  counts,  and  sustained  the  de- 
murrer to  the  second  count  The  second 
count  was  amended,  and  tbe  case  was  tried 
on  the  Issues  joined  on  the  first,  third,  and 
amended  second  counts,  with  the  result 
stated. 

The  first  count  alleges  that  the  defendant 
was,  on  the  25th  of  September,  1911,  the  own- 
er and  in  possession  of  the  store  and  prem- 
ises on  the  northwest  comer  of  Park  avenue 
and  Fayette  street,  two  of  the  public  streets 
of  Baltimore  city,  and,  for  the  purpose  of  re- 
pairing and  painting  the  building,  caused  "a 
large  ladder  or  scaffold  to  be  suspended  from 


•Tor  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Md.) 


WKILBACHER  ▼.  J.  W.  PUTTS  CX). 


345 


the  roof  of  said  bailding,  over  and  above  tbe 
ddewalk  along  said  building  on  Park  ave- 
nue, in  a  negligent  and  unskillful  manner, 
in  that  tbe  defendant,  its  servants  and 
•gents,  neglected  to  make  said  scaffold  fast 
by  proper  guy  lines,"  and  that,  as  a  result  j 
of  such  neglect,  the  ladder  or  scaffold  slipped, 
and  one  of  the  defendant's  servants,  who  was 
working  on  the  ladder,  was  precipitated  to 
the  sidewalk,  and,  in  falling,  struck  the  plain- 
tiff, who  was  passing  along  the  sidewalk,  and 
seriously  and  permanently  injured  her. 

The  amended  second  count  charges  that 
the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendant,  "its  agents  and 
servants,  in  erecting,  using,  and  operating 
said  ladder  or  scaffold,  in  that  the  defend- 
ant, its  agents  and  servants,  in  charge  there- 
of negligently  failed  and  omitted  to  properly 
fasten  said  ladder  or  scaffold  with  guy  lines," 
by  reason  of  which  negligence  the  defend- 
ant's servant  "slipped  and  fell  from  said 
ladder"  to  the  sidewalk,,  and  struck  tbe  plain- 
tiff. 

The  third  count  avers  that  the  defendant 
caused  the  ladder  or  scaffold  to  be  suspended 
from  the  roof  of  the  building  over  and  above 
the  sidewalk  for  the  purpose  of  paiuUng  the 
building;  that  the  erection  and  use  of  the 
ladder  or  scaffold  "endangered  the  travel" 
on  the  sidewalk,  and  that  it  became  the  duty 
of  the  defendant  to  "guard  said  work"  and 
sidewalk  for  the  protection  and  safety  of 
persons  using  the  sidewalk,  which  the  de- 
fendant failed  to  do,  and  that  by  reason  of 
said  failure  on  the  part  of  tbe  defendant, 
the  plaintiff,  while  passing  along  the  sid&< 
walk,  "was  struck  by  the  defendant's  servant 
in  falling  from  said  ladder,"  and  seriously  in- 
jured. 

It  appears  from  the  evidence  in  the  case 
that  the  appellee  owned,  and  waa  conducting, 
a  store  in  the  building  on  the  northwest  cor- 
ner of  Park  avenue  and  Fayette  street,  two 
of  the  public  streets  of  Baltimore  city,  and 
in  August,  1911,  contracted  with  Crooks,  Zick 
&  Co.  for  the  painting  of  the  outside  or  ex- 
terior wood  and  metal  work  of  the  building. 
Crooks,  Zlck  &  Co.  submitted  a  bid  for  the 
work  in  writing  on  the  24th  of  August,  and 
tbe  bid  was  accepted  by  the  defendant  ver- 
bally. The  building  was  six  stories  high,  and 
the  painting  was  done  in  the  usual  way  from 
a  "stage"  or  scaffold  about  24  by  SO  feet  long 
(wlilch  resembles  a  ladder  in  a  horizontal 
position  with  boards  on  it),  suspended  on  the 
ointside  of  the  building  above  the  sidewalk 
by  ropes  fastened  to  each  end  of  the  stage 
and  attached  to  Lrsbaped  hooks,  which  were 
hooked  to  the  cornice  of  the  building  and  kept 
in  place  by  guy  lines  extending  over  the  roof 
and  tied  to  a  chimney.  On  the  day  of  the 
accident  Zick,  a  member  of  the  firm  of 
Crooks,  Zick  &  Co.,  the  contractors,  and  two 
employ^  of  the  Srm  were  engaged  in  doing 
tbe  painting.  After  working  in  the  morning 
they  changed  the  position  of  the  stage,  so 
that  at  tbe  time  of  the  accident  the  stage, 


was  at  the  top  of  the  fourth  floor  of  the  build- 
ing, Just  outside  of  and  about  on  a  level  with 
the  cornice  of  a  bay  window  which  extended 
beyond  the  building  line  and  over  the  side- 
walk. Zick  and  one  of  the  employes  of  the 
firm  were  on  the  stage,  and  Zlck  was  kneel- 
ing with  one  knee  on  the  stage  and  the  other 
knee  on  the  top  of  the  bay  window,  when  the 
rope  slipped,  one  end  of  the  stage  was  slight- 
ly lowered,  and  Zick  lost  his  balance  and  fell 
to  the  sidewalk.  The  man  on  the  stage  with 
Zick  did  not  fall,  nor  did  anything  fall  from 
the  stage,  and  the  other  employ^  of  Crooks, 
Zick  &  Co.,  who  was  painting  from  the  cor- 
nice above,  testified  that  the  lowering  of  one 
end  of  the  stage,  which  caused  Zick  to  lose 
his  balance,  was  due  to  the  fact  that  the  guy 
rope  was  "not  tied  tight  enough" — that  is, 
it  was  not  taut — and  that  as  soon  as  it  waa 
"stretched  tight  enough"  the  stage  stopped; 
that  shortly  before  the  accident  he  was  on 
tbe  roof  of  the  building. and  noticed  that  the 
guy  line  was  not  "tied  tight  enough";  and 
that  when  he  went  down  he  told  Mr.  Zick  so. 
In  falling  from  the  stage  Zick  struck  the 
plaintiff's  foot  as  she  was  walking  along  the 
sidewalk,  and  seriously  injured  her.  The 
evidence  further  shows  that  the  stage  ex- 
tended beyond  the  building  line  and  over 
the  sidewalk;  that  the  defendant  knew  of 
the  position  of  the  stage,  and  did  not  erect 
any  barrier  on  the  street  or  "rope  tbe  street 
off"  to  prevent  i)erson8  walking  on  the  pave- 
ment under  the  stage;  that  defendant  did 
not  employ  the  men  engaged  In  painting  the 
building,  had  nothing  to  do  with  the  methods 
used  in  the  i>erformance  of  the  work,  did  not 
exercise  any  control  "over  the  appliances, 
methods  or  men  used  or  engaged  in  the 
work,"  and  that  the  appliances  belonged  to 
Crooks,  Zick  &  Co. 

As  we  have  said,  the  case  was  withdrawn 
from  the  Jury  at  the  close  Of  the  testimony 
offered  by  the  plaintiff,  so  that  in  reviewing 
that  ruUng  we  are  dealing  with  the  case  as 
presented  by  the  pleadings  and  the  ptaintifTs 
evidence. 

[1]  The  first  and  a^mended  second  counts 
of  the  declaration  declare  that  the  injury 
complained  of  was  caused  by  the  negligence 
of  the  defendant's  servants  in  failing  to  make 
the  stage  or  scaffold  fast  by  "proper  guy 
lines,"  and  in  neglecting  to  "properly  fasten" 
the  scaffold  "with  guy  lines."  The  evidence 
shows  that  the  accident  was,  as  alleged,  due 
to  the  fact  that  the  guy  lines  were,  not  prop- 
erly fastened,  or,  as  the  witness  expressed  it, 
were  not  "tied  tight  enough,"  but  it  also 
shows  that  the  work  was  not  done  by  the 
defendant,  but  by  Crooks,  Zlck  &  Co.,  who 
contracted  to  do  it  and  furnish  the  appliances 
and  employed  the  labor  for  that  purpose,  and 
that  the  defendant  did  not  have  supervL«don 
of  the  work  or  any  control  over  the  men  en- 
gaged in  it.  The  negligence  of  which  the 
plaintiff  complains  in  the  first  two  counts 
was  not,  therefore,  the  negligence  of  the  de- 
fendant or  its  servants,  but  the  negligence 
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of  the  servants  of  an  Independent  contrac- 
tor, for  which  the  defendant  is  not  liable,  un- 
less the  Injury  to  the  plaintiff  resulted  from 
its  disregard  or  neglect  of  some  duty  that  it 
owed  to  her  and  other  persons  using  the  side- 
walk on  which  she  was  injured.  Deford  t. 
State,  Use  of  Keyser,  30  Md.  179 ;  City  &  S. 
Ry.  Co.  V.  Moores,  80  Md.  348,  30  Atl.  643, 
45  Am.  St  Rep.  345;  Smith  t.  Benick,  87 
Md.  10,  41  AtL  56,  42  L.  R.  A.  277 ;  Decola 
T.  Cowan,  102  Md.  551,  62  AtX.  1026;  P.,  B. 
&  W.  R.  R.  Co.  T.  MltcheU,  107  Md.  600,  69 
Ati.  412,  17  L.  R.  A.  (N.  S.)  974, 

[2, 3]  The  free  and  unobstructed  use  of  the 
public  streets  is  a  right  that  belongs  to  the 
public,  and  it  is  the  duty  of  those  owning  and 
occupying  property  abutting  on  a  highway  to 
so  use  their  property  and  keep  it  In  repair  as 
not  to  endanger  the  public  while  in  the  ex- 
ercise of  that  rlg^t  If,  therefore,  an  abut- 
ting owner  causes  a  nuisance  to  be  erected  'on 
his  property  and  injury  to  a  person  using  the 
street  follows  as  the  result  of  the  exittence 
of  the  nuisance,  the  owner  is  not  absolved 
from  liability  because  of  the  fact  that  he  em- 
ployed an  Independent  contractor  to  do  the 
work.  In  other  words,  If  the  injury  be  caus- 
ed by  the  thing  contracted  to  be  done,  the 
owner  Is  responsible,  but  he  Is  not  liable  for 
the  negligence  of  the  employes  of  the  con- 
tractor in  a  matter  collateral  to  the  contract 
Again,  the  person  for  whom  work  is  done  will 
be  liable  when  the  Injury  is  such  as  might 
have  been  anticipated  by  him,  as  the  probable 
consequence  of  the  work,  and  he  failed  to 
take  the  proper  precaution  to  prevent  it  or 
where  It  results  from  his  neglect  to  discharge 
a  duty  that  he  owes  to  third  persons  or  the 
public  In  the  execution  of  the  work. 

In  Deford's  Case,  according  to  the  evi- 
dence offered  by  the  plaintiff,  the  wall  on 
the  defendant's  property,  fronting  on  a  pub- 
lic street  was  erected  in  such  a  defective 
and  dangerous  manner  that  it  constituted  a 
nuisance,  and  Judge  Alvey  said: 

"If  this  be  so,  it  [the  wall]  certainly  consti- 
tuted a  nuisance,  for  which  the  defendant  would 
be  liable.  And  the  fact  that  the  wall  was  erect- 
ed by  others,  under  contract,  and  to  whom  he 
did  not  bear  the  relation  of  master,  will  not  ex- 
cuse him;  for,  as  was  said  by  Lord  Campbell, 
in  Ellis  V.  Gas  Consumers*  Co.,  2  E.  &  B.  767, 
it  is  a  proposition  absolutely  untenable  that  in 
no  case  can  a  man  be  responsible  for  the  act  of 
a  person  with  whom  he  has  made  a  contract 
If  the  contractor  does  the  thing  which  be  is  em- 
ployed to  do,  the  employer  is  responsible  for 
that  thing  as  if  he  did  it  himself." 

Judge  Alvey  then  adopts  the  statement  of 
Baron  Wilde  In  Hole  v.  R.  R.  Co.,  6  Hurl.  A 

Nor.  488: 

"The  distinction  appears  to  me  to  be  that, 
when  work  is  being  done  under  a  contract  if 
an  accident  happens,  and  an  injury  is  caused 
by  negligence  in  a  matter  entirely  collateral  to 
the  contract  the  liability  turns  on  the  ques- 
tion whether  the  relation  of  master  and  serv- 
ant exists." 

In  City  &  S.  Ry.  Co.  ▼.  Moores,  supra,  the 
court  speaking  through  Judge  Boyd,  said: 

"Even  if  the  relation  of  principal  and  agent 
or  master  and  servant  do  not  strictly  speaking, 


exist,  yet  the  person  for  whom  the  work  was 
done  may  still  he  liable  if  the  injury  is  such  as 
might  have  been  anticipated  by  him  as  a  prob- 
able consequence  of  the  work  let  out  to  the  con- 
tractor, or  if  it  be  of  such  character  as  must 
result  in  creating  a  nuisance,  or  if  be  owes  a 
duty  to  third  persons  or  the  pnblic  in  the  exe- 
cution of  the  work." 

In  Mitchell's  Case  the  late  Judge  Scfamuck- 
er,  after  referring  to  Deford's  Case  and 
others,  said: 

"As  a  result  of  these  cases  it  may  now  be 
said  to  be  settled  in  this  state  that  although, 
when  the  work  is  being  done  by  an  independent 
contractor,  the  employer  will  not  be  liable  for 
an  injury  caused  by  negligence  in  a  matter  col- 
lateral to  the  contract,  he  will  be  liable  if  the 
injury  be  caused  by  the  thing  contracted  to  be 
done,  or  if  it  be  such  as  might  have  been  an- 
ticipated by  him  as  a  probable  consequence  of 
the  work  let  out  to  the  contractor,  and  he  took 
no  precaution  to  prevent  it" 

■  And  In  the  case  of  Baltimore  v.  O'Donnell, 
53  Md.  110,  36  Am.  Rep.  395,  where  the  ap- 
pellee was  Injured  by  reason  of  the  fact  that 
there  was  no  light  or  signal  to  warn  per- 
sons of  the  dangerous  condition  of  the  street 
the  court  held  that  the  primary  obligation 
was  upon  the  dty  to  keep  the  street  in  a 
safe  condition,  and  that  it  could  not  com- 
mit that  duty  to  a  contractor  so  as  to  avoid 
liability  for  injury  resulting  from  a  failure 
to  maintain  a  proper  warning  of  danger. 

Now,  applying  these  well-established  rules 
to  the  facts  of  this  case,  it  Is  apparent  that 
the  plaintiff,  much  as  her  painful  and  seri- 
ous injury  is  to  be  regretted.  Is  not  oitltled 
to  recover  from  the  defendant  unless  we  are 
to  hold  that  the  suspension  of  the  stage  or 
scaffold  above  the  sidewalk  was  such  a 
menace  to  the  safety  of  those  using  the  street 
aa  to  amount  to  a  nuisance,  or  that  the  In- 
Jury  was  one  that  might  have  been  antici- 
pated by  the  defendant  as  a  probable  conse- 
quence of  having  its  building  painted  from 
a  suspended  stage  or  scaffold. 

The  evidence  shows  that  the  work  was 
done  In  the  usual  way  in  which  buildings  lo- 
cated on  pnblic  streets  are  painted ;  that  the 
stage  or  scaffold  was  a  "good"  one;  and 
that  the  accident  was  due  entirely  to  the 
negligence  of  the  servant  of  Crooks,  Zlck  & 
Co.  In  not  tying  the  guy  line  tight  enough. 
There  was  no  evidence  to  show  that  it  was 
a  common  occurrence  for  a  painter  to  tall 
from  a  suspended  stage,  or  that  it  was  cus- 
tomary to  erect  gniards  or  covers  over  side- 
walks above  which  men  are  engaged  in  paint- 
ing a  building  from  a  suspended  stage,  or'to 
"rope"  the  street  so  as  to  prevent  persons 
from  using  the  sidewalk  during  the  progress 
of  the  work.  On  the  contrary,  the  only  evi- 
dence reflecting  upon  this  feature  of  the 
case  was  the  testimony  of  the  witness  Israel, 
who  was  engaged  in  painting  the  building 
at  the  time  of  the  accident  and  who  testJ- 
fled  that  he  had  had  43  years'  experience  In 
such  work,  and  that  he  bad  never  seen  a 
man  fall  from  a  painter's  stage,  and  had 
never  seen  a  stage  fall  to  the  sidewalk,  that 
it  was  not  necessary,  as  a  general  thing,  to 
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erect  bazrlers  to  prerent  people  trom  walk- 
ing under  the  stage,  and  that  after  the  ac- 
cident he  went  back  to  work  and  need  the 
game  stage  and  same  guy  lines;  and  the 
teatlmouy  of  James  L.  Thomas,  who  stated 
that  he  was  a  member  of  a  firm  engaged  In 
bouse  painting  and  decorating,  and  that  the 
firm  employed  from  25  to  65  men,  that  he 
had  been  engaged  In  the  business  for  83 
years,  and  that  he  had  seen  one  man  fall 
trom  a  scaffold,  but  had  never  seen  a  paint- 
er fall  from  a  swinging  scaffold.  This  evi- 
dence not  only  tends  to  show  that  the  sus- 
pended stage  was  not  a  nuisance,  but  also 
shows  that  there  was  no  reason  why  the 
defendant  should  have  anticipated  or  pro- 
vided against  injury  to  persons  using  the 
sidewalk. 

In  Deford's  Case  the  plalntlfl  was  Injured 
by  the  falling  of  the  wall  of  a  house  which 
was  in  course  of  erection  by  an  Independ- 
ent contractor  for  Deford.  There  was  no 
suggestion  In  that  case  that  the  erection  of  a 
building  fronting  on  the  sidewalk  of  a  pub- 
lic street  was  a  nuisance,  but  Deford's  lia- 
bility was  based  by  the  court  upon  the  evi- 
dence that  the  particular  wall  In  question 
was  constructed  In  such  a  dcuigerous  and 
defective  manner  that  it  became  and  was  a 
nuisance.  And  in  Decola's  Case  the  plaintiff 
was  injured  by  a  brick  that  fell  from  a  house 
which  Cowan,  the  contractor,  was  erecting 
for  and  on  the  property  of  the  North  Balti- 
more Construction  Company.  The  suit  was 
abandoned  as  to  the  owner  of  the  property, 
and  this  court  said  that  there  was  no  evi- 
dence in  the  case  to  make  the  company  lia- 
ble for  the  Injury.  The  court  could  not  have 
decided  as  it  did  In  those  cases  if  the  erec- 
tion of  a  house  fronting  on  the  sidewalk  of 
a  public  street  is  a  nuisance;  yet  it  is  a 
matter  of  common  knowledge  that  the  erec- 
tion of  such  buildings  is  attended  with  some 
risk,  and  that  appliances  extending  over  and 
above  the  sidewalk  are  employed  in  the  exe- 
cution of  the  work.  In  the  case  of  Boomer 
V.  Wilbur  et  al.,  176  Mass.  482,  67  N.  E.  1004, 
S3  I<.  B.  A.  172,  the  owner  of  a  house  em- 
ployed a  contractor  to  repair  a  chimney,  and 
the  plaintiff  was  injured  by  the  falling  of  a 
brick,  during  the  performance  of  the  con- 
tract   The  court  there  said: 

"The  inetrnctions  to  the  jury  allowed  them  to 
find  a  verdict  for  the  plaintiff,  •  •  *  upon 
the  ground,  that  the  work  of  repair  called  for 
b^  the  coatract  was  necessarily  a  nuisance 
within  the  rule  stated  in  Woodman  v.  Railroad 
Co.  [149  Mass.  835,  21  N.  E.  482,  4  L.  R.  A. 
213.  14  A.m.  St  Rep.  427],  ubi  supra,  and  oth- 
er similar  cases..  Toe  work  called  for  was  the 
repair  of  chimneys.  At  most  the  brick  were  to 
be  taken  oif  for  a  few  feet  and  relaid.  The  work 
which  was  to  be  done  was  not  such  as  would 
necessarily  endanger  persons  in  the  street  It 
did  not  involve  throwing  the  brick  into  the 
street  or  causing  or  allowing  them  to  fall  so  as 
to  enttBUitter  persons  traveling  therein.  It  is  plain 
that  Mnless  there  was  negligence  in  the  actual 
handl'ng  of  the  brick,  there  could  be  no  injury 
to  the  passing  traveler.  •  •  •  This  is  not  a 
ease  where  the  work,  if  properly  done,  creates  a 
peri],  unless  guarded  against  as  in  the  cases  re- 


lied upon  by  the  plalntlfl.  The  accident  was 
caused  by  the  act  of,  the  contractor  in  doing  what 
it  was  not  necessary  for  him  to  do,  what  he  was 
not  expected  to  do,  and  what  he  did  not  intend 
to  do.  If  it  bad  been  necessary  for  him  to  toi>- 
ple  the  chimney  over  into  the  street  or  to 
remove  the  bricks  by  letting  them  fall  into  it, 
or  the  contract  had  contemplated  such  action, 
the  instructions  would  not  have  been  objection- 
able; but,  as  this  was  not  necessary  or  in- 
tended, the  work  could  not  be  classed  as  work 
which,  if  properly  done,  was  ordinarily  attended 
with  danger  to  the  public.  The  negligence,  if 
any,  was  in  the  mere  detail  of  the  work.  The 
contract  did  not  contemplate  such  negligence, 
and  the  negligent  party  is  the  only  one  to  be 
held." 

In  the  case  of  Laffery  v.  Gypsum  Co.,  83 
Kaa  349,  111  Pac.  498,  45  L.  R.  A.  (N.  S.) 
930,  Ann.  Cas.  1912A,  590,  the  court  after 
referring  to  the  general  rule  which  exempts 
the  employer  from  liability  where  the  work 
is  done  by  an  Independent  contractor,  and  to 
the  exception  to  that  rule  in  cases  where  the 
work  is  intrinsically  dangerous,  however 
skillfully  performed,  said: 

"No  effort  will  be  made  to  define  precisely 
the  expressionfi  intrinsically  dangerous*  or  'in- 
herenuy  dangerous,'  or  like  phraseology,  as  used 
in  the  authorities.  Regard  must  be  had  to  the 
reason  of  the  principle  and  the  consequences 
flowing  from  its  application  in  the  given  situ- 
ation. The  mere  liability  to  injury  from  doing 
the  work  cannot  be  the.  test  for  injuries  may 
happen  in  any  undertaking,  and  many  are  at- 
tended with  great  danger  if  carelessly  manag- 
ed, although  with  proper  care  they  are  not 
specially  hazardous.' 

After  stating  further  that,  although  the 
erection  of  buildings  In  cities  Is  attended 
with  hazards,  such  work  has  not  been  re- 
garded as  coming  within  the  rule  applicable 
to  work  intrinsically  dangerous,  the  court 
quotes  with  approval  the  statement  of  Mr. 
Chief  Justice  Cockbum  in  Bower  v.  Peate, 
L.  R.  (1876)  1  Q.  B.  Dlv.  321,  that: 

"There  is  an  obvious  difference  between  com- 
mitting work  to  a  contractor  to  be  executed 
trom  which,  if  properly  done,  no  injurious  con- 
sequences can  arise,  and  handins  over  to  him 
work  to  be  done  from  which  miscnievous  conse- 
quences will  arise  unless  preventive  measures 
are  adopted." 

In  the  case  of  Oeist  ▼.  Rothschild  Co.,  90 
111.  App.  824,  the  defendant  employed  a  con- 
tractor to  paint  the  wall  of  his  store.  The 
painting  was  done  from  a  scaffold  suspend- 
ed from  the  top  of  the  building,  and  the 
scaffold  was  lowered  and  raised  by  ropes  at 
the  end  of  the  scaffold.  The  plaintiff  was 
injured  by  the  falling  of  the  ropes,  the  sla<* 
ends  of  which  were  coiled  on  the  scaffold, 
and  were  in  some  way  knocked  off  and 
stmdc  the  plaintiff.  The  court  there  said 
that  it  was  a  dally  occurrence  in  large  cities 
like  Chicago  for  the  walls  of  buildings  on 
its  streets  to  be  painted,  and  that  the  fact 
that  it  was  necessary  to  suspend  a  scaffold 
over  the  street  in  order  to  do  it  did  not  make 
it  a  nuisance,  if  the  scaffold-  was  securely 
suspended;  that  there  was  nothing  Inher- 
ently dangerous  in  doing  the  work,  provid- 
ed It  was  done  by  competent  persons  in  the 
usual  and  ordinary  way;    and  that  there 
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was  no  questton  of  fact  for  submission  to  the 
Jary  in  tbat  connection.  In  the  case  of 
Sartlrana  ▼.  N.  T.  Ck)unty  Nat.  Bank,  139 
App.  Dlv.  697,  124  N.  Y.  Supp.  197,  the  plain- 
tllT  was  struck  by  a  platform  which  was  be- 
ing lowered  by  means  of  a  derrick  on  a  build- 
ing in  course  of  construction  by  an  Inde- 
pendent contractor.  The  court  held  that  the 
bank,  the  owner  of  the  property,  was  not  li- 
able, and  said: 

'^he  work  to  be  done  here  was  no  more  in- 
trinsically dangerouB  than  the  construction  of 
a  building  along  a  public  jstreet  usually  is. 
•  •  •  rpijg  building  was  not  of  extraordinary 
height  or  at  all  out  of  the  ordinary,  so  far  as 
exterior  construction  was  concerned,  and,  un- 
less the  owner  is  in  every  case  bound  to  guard 
against  possible  injuries  to  passers-by,  which  is 
not  the  law,  the  bank  could  not  be  held  liable 
for  the  negligence  of  a  contractor." 

See,  also,  Mehler  t.  Flsch,  65  Misc.  Bep. 
549,  120  N.  Y.  Supp.  807. 

Without  meaning  to  go  to  the  full  extent 
of  some  of  the  authorities  dted  In  the  appli- 
cation of  the  rules  announced,  applying  the 
principles  they  established  to  the  facts  of 
this  case,  we  cannot  hold  that  the  suspension 
of  the  stage  or  scaffold  from  the  cornice  of 
the  defendant's  building  created  a  nuisance, 
or  that  the  use  of  the  stage  in  painting  the 
building  rendered  the  work  so  dangerous  as 
to  require  the  defendant  to  erect  covers  or 
guards  over  the  sidewalk  in  order  to  protect 
persons  walking  thereon,  or  to  erect  barriers 
to  prevent  persons  from  using  the  sidewalk 
during  the  progress  of  the  work.  To  do  so 
would  impose  a  useless  burden  upon  property 
owners  in  cities,  and  subject  the  public  to  un- 
necessary inconvenience.  Of  course  there  Is 
some  risk  incident  to  the  projection  of  any 
object  over  a  highway,  bnt  the  duty  of  the 
owner  of  abutting  property  does  not  require 
him  to  provide  against  all  possilile  injury, 
and  it  is  only  such  injury  as  may  be  reason- 
ably anticipated  that  he  Is  bound  to  take  pre- 
cautions to  prevent 

The  appellant  relies  largely  upon  Mitcfa- 
ell's  Case  and  the  cases  of  DoU  v.  Rlbettl, 
203  Fed.  693, 121  O.  C.  A.  621,  and  McHarge 
V.  Newcomer,  117  Tenn.  595,  100  S.  W.  700, 
9  L.  R.  A.  (N.  S.)  298.  In  MltcheU's  Case  the 
alleged  injury  was  inflicted  by  a  hammer 
which  fell  from  a  bridge  being  erected  over 
one  ot  the  public  streets  of  Havre  de  Grace, 
and  struck  the  plalntifTs  umbrella  as  she 
was  passing  along  the  street  under  the  bridge, 
and  the  ooart  said: 

"There  is  evidence  in  the  record  tending  to 
show  that  in  the  construction  of  such  bridges, 
when  the  workmen  are  engaged  in  riveting  the 
ties  and  braces  between  the  girders  composing 
the  span,  they  are  compelled  to  work  with 
great  rapidity  in  order  to  put  the  rivets  in  place 
and  clench  them  while  at  a  white  or  red  heat, 
and  as  a  result  rivets,  tools,  and  other  ar- 
ticles handled  with  such  rapidity  frequently 
fall  to  the  ground  beneath  and  render  it  un- 
safe for  travel,  unless  properly  guarded.  There 
is  like  evidence  that  in  the  construction  of  the 
bridge  now  in  question  such  objects  did,  in 
fact,  frequently  fall  upon  the  street  below  it,  and 
that  no  precautions  were  taken  to  hinder  the 


public  from  passing  under  the  bridge  or  to 
prevent  the  falling  of  the  objects  from  it." 

In  the  case  of  McUarge  v.  Newcomer,  su- 
pra, tbe  plaintlfC,  wliile  passing  along  the 
street,  was  struck  by  a  heavy  awning  roller 
which  was  "allowed  by  a  party  repairing  the 
awning  in  some  way  shown  to  suddenly  fall 
upon  her."  The  defendants  offered  no  evi- 
dence explaining  the  falling  of  the  roller, 
but  Introduced  proof  to  show  that  the  awn- 
ing was  being  repaired  by  an  independent 
contractor.  The  Supreme  Court  of  Tennes- 
see held  that  the  awning  was  a  nuisance,  and 
held  further  "that  the  work  contracted  for 
involved  a  thing  intrinsically  dangerous  to 
the  public,  from  which  injuries  to  those  us- 
ing the  street  were  probable  and  might  rea- 
sonably be  anticipated  by  the  proprietor," 
and  in  conclusion  said : 

"The  awning  of  the  defendants,  so  far  as  it 
appears  from  this  record,  was  being  repaired  by 
that  contractor,  over  a  much  frequented  street, 
iu  a  populous  city,  and  at  a  place  where  per- 
sons were  constantly  coming  and  going  and 
standing,  upon  the  invitation  of  the  defend- 
ants, for  the  purpose  of  trading  with  them  and 
taking  the  street  cars,  without  any  precautions 
taken  to  prevent  portions  of  the  awning,  ma> 
terial,  or  tools  from  falling  on  those  below." 

In  the  case  of  Doll  v.  Rlbettl,  supra,  the 
syllabus  contains  the  following  statement: 

"Where  defendant,  a  tenant  of  a  building 
erected  flnsh  with  the  sidewalk,  permitted  the 
servant  of  an  independent  contractor  to  stand 
on  the  window  ledges  to  clean  windows  on  the 
outside  without  providing  scaffolding  or  other 
safety  appliances,  and  the  servant  fell  and  in- 
jured plaintiff,  who  was  walking  past  the  build- 
ing, whether  the  tenant  was  negligent  in  not 
providing  scaffolds  or  safety  appliances  was  for 
the  jury." 

The  statement  of  claim  in  that  case 
charged: 

"That  in  the  said  city  of  Pittsburg  it  had 

been  a  nswtom  to  have  the  windows  of  such 
buildings  cNoned  by  persons  standing  ouside  of 
the  sash  aniNon  the  sills  of  the  windows,  se- 
cured from  faltii^  by  a  stout  belt  worn  about 
the  waist,  with  *  strap  on  each  side  thereof, 
fastened  to  a  hook\)r  other  fixture  set  for  the 
purpose  in  the  side  Hiames  or  casing  of  each 
window."  \ 

It  further  averred  "htot  the  building  oc- 
cupied by  the  defendant  vis^s  not,  and  never 
had  been,  provided  with  sutii  books,  or  with 
any  other  flt  or  appropriate^fixtures  for  the 
purpose  stated,"  and  that  the  llefendant,  long 
prior  to  the  day  of  the  acddeW,  "knew,  or, 
by  the  exercise  of  reasonable  llare,  should 
have  known,  that  the  windows  df  the  build- 
ing were  not  equipped  with  the*  customary 
hooks  or  other  appropriate  flxt^^s,"  etc., 
and  that,  while  the  servant  of  the\ontractor 
was  engaged  in  cleaning  the  wlndoiv  on  the 
fourth  floor  of  the  building,  he  acAdentally 
lost  his  balance  and  fell  upon  the  plaintiff, 
who  was  walking  upon  the  sidewalk  below. 
The  court  said  tbat  the  facts  alleged  in  the 
statement  of  claim  were  for  the  mo4i^  part 
undisputed,  "and  that  there  was  etidence 
tending  to  support  all  of  the  allegatibns  of 
fact  upon  which  were  based  the  chafge  of 
negligence  of  the  defendant."    In  tha(  case 


Digitized  by 


Google 


Ma.) 


WEIIiBACHER  v.  J.  W.  PUTTS  CO. 


349 


therefore,  tbe  negligence  of  the  defendant 
alleged  and  shown  by  tbe  evidence  was  his 
failure  tg  furnish  the  appliances  and  safe- 
guards usually  provided  by  the  owner  or  oc- 
CDpier  of  a  building  to  prevent  those  engaged 
in  washing  the  windows  from  falling. 

Tbe  distinc.ion  l>etween  those  cases  and 
the  case  at  bar  is  obvious.  Here  the  evi- 
dence shows  that  the  accident  was  due  to  the 
failure  of  the  servants  of  Crooks,  Zldc  &  Ca 
to  properly  fasten  or  tie  the  guy  Unes.  There 
is  no  evidence  to  show  that  the  defendant 
neglected  to  provide  any  safety  appliance 
that  was  customarily  supplied  by  the  owner 
of  the  building,  or  that  it  was  a  common  oc- 
currence for  painters  to  fall  from  a  suspend- 
ed stage  or  scafCold. 

[4]  Tbe  appellant  contends  that  the  de- 
fendant owed  an  absolute  duty  to  the  public 
not  to  Interfere  "with  their  right  to  the  safe 
and  unimpeded  use  of  the  sidewalk."  The 
duty  that  the  owner  of  property  on  a  high- 
way owes  to  the  pub'lc  is  not  to  create  a 
nuisance  on  the  highway,  and  to  take  proper 
precautions  to  prevent  injuries  that  may  be 
anticiiyated  as  a  proT)a1)le  consequence  of 
work  in  which  he,  or  his  contractor,  is  en- 
gaged. But  that  duty  did  not  make  the  de- 
fendant an  insurer  against  injury  to  the  pub- 
lic, or  require  him  to  provide  against  all  pos- 
sible injury,  however  remote,  nor  did  it  re- 
quire the  defendant  to  go  on  the  top  of  its 
building  to  see  that  the  guy  Unes  used  by  the 
Cfmtractor  were  properly  tied.  In  City  &  S. 
By.  Ca  V.  Moores,  supra,  the  plaintiff  was  in- 
jured by  reason  of  her  horse  becoming  fright- 
ened at  a  steam  engine  which  was  being  used 
by  White,  an  Independent  contractor,  In  the 
execution  of  certam  work  on  a  turnpike.  Aft- 
er referring  to  the  rule  stated  in  O'Donnell's 
Case,  supra,  and  Ware's  Case,  16  Wall.  566, 
21  U  Ed.  485,  Judge  Boyd  said: 

"But  the  evidence  shows  that  the  Injury  was 
instained  by  the  negligent  use  of  tbe  engine  in 
not  stopping  it  and  in  blowing  the  whistle  as 
she  [the  plaintiff]  approached.  It  would  be 
carrying  the  obligation  of  the  turnpike  company 
beyond  that  required  or  authorized  by  the  au- 
thorities to  hold  that  its  duty  to  the  public 
required  it  to  see  that  the  servants  of  Wliite 
were  not  thns  negligent,  although  tbe  use  of 
the  steam  engine  was  not  a  nuisance  per  se,  and 
conld  be  operated  so  as  not  likely  to  do  any 
injury  to  any  one  using  the  road.  It  would  be 
reqniruig  too  much  of  it  to  make  it  take  such 
iwecaations  against  accidents  when  letting  out 
lawful  work  to  an  independent  contractor.  It 
most  be  admitted  that  the  work  to  be  done  was 
lawful,  and  the  company  had  the  right  to  assume 
that  uere  would  not  t>e  such  negligence  as 
that  complained  of,  which  was  entirely  collater- 
al to,  and  not  a  probable  consequence  of,  the 
work  contracted  for.  To  hold  tbe  company  to 
mcb  a  strict  liability  would  practically  forbid 
it  from  having  such  work  done  by  contractors, 
as  It  would  have  to  keep  its  own  agents  on  en- 
gines to  see  that  there  was  no  negligence  on  the 
part  of  the  contractors  or  their  servants." 

This  statement  of  Judge  Boyd's  was  quoted 
at  length  and  approved  in  the  later  ca.se  of 
Symons  v.  Road  Directors,  105  Md.  254,  65 
Atl.  1067. 

If,  I]  It  is  also  urged  on  behalf  of  the  ap- 


pellant that  tiie  question  whether  the  injury 
might  reasonably  have  been  anticipated  by 
the  defendant  as  a  probable  consequence  of 
the  work  contracted  to  be  done  was  one  of 
fact  for  the  Jury.  That,  of  course,  is  tbe 
general  rule  (Bonaparte  v.  Wiseman,  89  Md. 
12,  42  AO.  918,  44  L.  R.  A.  482;  P.,  B.  &  W. 
R.  Co.  V.  Mitchell,  supra),  but  here  we  are 
considering  the  legal  sufficiency  of  the  plaln- 
tiff's  evidence ;  the  burden  being  upon  her  to 
show  that  the  defendant  was  guilty  of  negli- 
gence. There  was  no  evidence  to  show  that 
the  Injury  might  have  been  anticipated  as  a 
probable  consequence  of  the  work  in  which 
the  contractor  was  engaged.  On  the  contra- 
ry, as  we  have  said,  the  work  wits  done  in 
the  usual  way,  and  all  the  evidence  tends  to 
show  that  there  was  no  reason  why  tbe  de- 
fendant should  have  anticipated  any  injury 
to  persons  using  the  sidewalk.  The  mere 
fact  that  the  servant  of  the  contractor  fell 
and  injured  the  plaintiff  would  not  Justify 
an  inference  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  especially 
as  it  was  shown  to  have  been  due  entirely  to 
the  negligence  of  the  contractor's  serveint, 
which  the  defendant  had  no  reason  to  an- 
ticipate. Joyce  V.  Flanigan,  111  Md.  481,  74 
Atl.  818. 

[7]  The  maxim  "res  ipsa  loquitur"  cannot 
aid  the  plaintiff  in  this  case.  The  man  who 
fell  and  injured  her  did  not  fall  from  the 
defendant's  building,  but  from  the  stage  or 
scaffold,  which  was  not  under  its  manage- 
ment or  control.  The  case  most  frequently 
referred  to  in  this  state  as  containing  the 
true  statement  of  the  rule  is  the  case  of 
Scott  V.  London  Dock  Co.,  8  Hurl.  &  Colt. 
696,  where  it  is  said: 

"There  must  be  reasonable  evidence  of  neg- 
ligence. But  where  the  thing  is  shown  to  be 
under  tbe  management  of  the  defendant  or  its 
servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care."  Howser  v.  C.  &  P. 
R.  R.  Co^  80  Md.  146,  30  Atl.  906,  27  L.  R. 
A.  154,  45  Am.  St.  Rep.  332 ;  Deoola  v.  Cow- 
an, supra;  Walter  v.  Baltimore  Elec.  Co.,  109 
Md.  513,  71  Atl.  953,  22  L.  R.  A.  (N.  S.)  1178; 
Ches.  Iron  Works  v.  Hochschild,  119  Md.  303, 
86  AU.  345. 

[t]  Albert  O.  Putts,  the  president  of  the 
defendant,  was  called  as  a  witness  for  the 
plaintiff,  and  was  asked  if  the  painting  that 
was  done  on  the  defendant's  building  was 
not  done  by  the  defendant,  and  he  answered, 
"Yes."  He  was  then  asked,  "Your  company 
was  having  the  building  painted?"  To  which 
he  replied,  "Yes  we  gave  the  contract  to  have 
it  painted."  On  cross-examination  he  was 
asked  by  counsel  for  the  defendant  to  whom 
the  appliances  used  in  connection  with  the 
painting  belonged.  The  plaintiff  objected  to 
the  question,  but  the  court  overruled  the  ob- 
jection, and  the  witness  answered  that  they 
belonged  to  Crooks,  Zick  &  Co.  After  stat- 
ing further  that  the  defendant  had  nothing 
to  do  with  the  work,  did  not  employ  the 
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men  engaged  In  it,  and  bad  no  control  over 
them  or  the  appliances  and  methods  used  in 
doing  the  work,  the  witness  was  asked  on 
redirect  examination  by  counsel  for  the  plain- 
tiff If  the  defendant  took  "any  precaution  to 
safeguard  the  travel  on  the  sidewalk,"  or 
did  anything  "to  protect  the  pedestrians 
walking  along  the  street  under  the  ladder," 
which  questions  were  objected  to  by  the  de- 
fendant, and  the  court  refused  to  permit  the 
witness  to  answer  them.  These  rulings  form- 
ed the  subject  of  the  first  three  exceptions. 
The  witness  having  stated  in  his  examination 
In  chief  that  the  painting  "was  done  by"  the 
defendant,  and  that  the  defendant  "gave  the 
contract  to  have  it  painted,"  the  defendant 
had  a  right  to  have  him  explain,  and  to  in- 
terrogate him  as  to  the  extent  of  the  de- 
fendant's connection  with  the  work.  The 
questions  asked  In  the  second  and  third  ex- 
ceptions did  not  relate  to  any  matter  refer- 
red to  in  the  cross-examination,  and  there 
was,  therefore,  no  error  in  either  of  those 
mllngs. 

[I]  The  fourth,  fifth,  sixth,  and  tenth  ex- 
ceptions are  to  the  refosal  of  the  court  be- 
low to  permit  the  witness  to  say  whether 
they  had  ever  known  paint  buckets,  brushes, 
or  ropes  to  fall  from  ladders  or  scaffolds 
used  in  painting  buildings.  We  see  no  error 
In  these  rulings.  The  plaintiff  was  not  in- 
jured by  the  falling  of  a  paint  bucket  or 
brush,  and,  even  if  proper  care  required  the 
defendant  to  provide  against  injuries  from 
such  causes,  it  would  not  follow  that  it  was 
its  duty  to  anticipate  Injury  from  the  falling 
of  a  man  from  the  scaffold. 

[1 0]  Mr.  Israel  stated  that  it  was  not  nec- 
essary as  a  general  thing  to  erect  barriers  on 
the  sidewalk  to  warn  persons  against  using 
it  when  a  building  Is  being  painted  from  a 
suspended  stage,  and  that  with  43  years'  ex- 
perience he  had  never  known  a  man  to  fall 
from  a  stage.  Mr.  Thomas,  who  had  been 
a  painter  for  33  years,  testified  that  he  had 
never  seen  a  man  fall  from  a  swinging  scaf- 
fold. They  were  asked  by  the  plaintiff's 
counsel  whether,  in  their  opinion,  the  sus- 
pension of  a  stage  above  a  sidewalk  "made 
the  use  of  the  sidewalk  more  dangerous  or 
dangerous,  and  the  seventh,  eighth,  and  ninth 
exceptions  are  to  the  refusal  of  the  court  to 
permit  those  questions  to  be  answered.  The 
burden  was  on  the  plaintiff  to  show  that  the 
injury  was  such  as  might  reasonably  have 
been  anticipated  as  a  probable  result  of  the 
work  that  was  being  done,  and  that  could 
not  be  shown  by  the  opinion  of  the  witnesses 
that  the  suspended  stage  rendered  the  use  of 
the  sidewalk  more  dangerous  or  dangerous. 
That  was  the  very  question  the  jury  had  to 
decide  upon  all  the  evidence  in  the  case,  and 
it  was  incumbent  upon  the  plaintiff  to  pro- 
duce evidence  from  which  the  jury  could  in- 
fer that  the  suspension  of  the  stage  made 
the  "use  of"  the  sidewalk  dangerous.  There 
was  nothing  in   the  conditions  surrounding 


the  scene  of  the  accident  that  wonld  suggest 
the  propriety  of  allowing  a  witness  who  was 
familiar  with  those  conditions  to  express  an 
opinion  as  to  whether  the  suspension  of  the 
stage  rendered  the  use  of  the  sidewalk  un- 
safe, and  the  rule  that  allows  a  witness  to 
state  that  a  particular  road  with  which  he 
Is  familiar  is  in  a  dangerous  condition  should 
not,  for  obvlons  reasons,  be  applied  In  this 
case. 

[11]  But  even  if  this  is  not  so,  it  is  not 
probable  that  the  plaintiff  was  prejudiced  by 
the  rulings,  for  the  witnesses  had  already 
stated  that  they  had  never  known  a  man  to 
fall  from  a  swinging  scaffold.  Mr.  Thomas 
was  asked  in  the  examination  In  chief  if  he 
had  ever  known  a  man  to  fall  from  a  paint- 
er's scaffold,  and  he  answered,  "Yea."  On 
cross-examination  it  developed  that  he  did 
not  mean  that  he  had  seen  a  man  fall  from 
a  suspended  scaffold,  but  that  he  had  seen 
one  fall  from  a  different  kind  of  scaffold,  and 
the  defendant  then  moved  that  his  statement 
that  he  had  seen  a  man  fall  from  scaffold  be 
stricken  out,  and  the  eleventh  exception  Is 
to  the  granting  of  that  motion.  The  ques- 
tion In  the  case  was  whether  there  was  any 
reason  to  anticipate  injury  from  the  falling 
of  a  man  from  a  ladder  such  as  was  used  in 
painting  the  defendant's  building,  and  the 
fact  that  a  man  had  been  known  to  fall  from 
a  different  kind  of  scaffold  would  not  have 
aided  the  Jury  in  determining  that  question. 
It  would  not  follow  because  a  man  had  been 
known  to  fall  from  a  different  kind  of  ladder 
that  a  painter  would  likely  fall  from  one  of 
the  kind  referred  to  in  this  cas&  It  might 
very  well  be  that  one  could  be  used  without 
any  risk  of  Injury  to  persons  on  the  side- 
walk while  the  other  could  not. 

Finding  no  error  in  the  ruUngs  of  the  conrt 
below,  the  Judgment  will  be  affirmed. 

Judgment  aSIrmed,  with  costs  to  the  ap- 
pellee. 


(246  Pa.  164) 

CHAMBEBS  v.  FOLET. 

(Supreme  Court  of  Pennsylvania.    April  27, 
1914.) 

Deeds    (S   171*) — CJovknantb— Buu-dino  Ek- 

8tbicti0nb — violation. 

The  erection  of  a  theater  fronting  on  a  cer- 
tain street  and  covering  the  entire  front  of  a  lot 
is  a  violation  of  a  restriction  in  a  deed,  provid- 
ing that  no  building  other  than  dwelling  bouses 
shall  be  erected  on  the  lot,  fronting  on  such 
street. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent. 
Dig.  i§  450,  637-542;  Dec.  Dig.  S  171.«) 

Appeal  from  Ck>urt  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  William  W.  Chambers  against  Wal- 
ter O.  Foley  for  an  injunction  to  enforce  a 
building  restriction.  From  a  decree  award- 
ing injunction,  defendant  appeals.    Affirmed. 

On  final  hearing,  Balston,  J.,  filed  the  fol- 
lowing opinion  In  the  court  below: 

The  restriction  in  the  deed  for  defendant's 
lot  provides  "that  no  building  shall  be  erected 


*Foi  otiier  e«a«i  sm  same  toplo  and  section  NUMBEK  la  Deo.  Dig.  *  Am.  Dlx.  Kejr-No.  Sarin  *  ftep'r  Indsxaa 


Digitized  by 


Google 


P«0 


nr  BE  ROGERS'  ESTATB 


851 


thereon  froatlnK  on  aaid  Cbester  or  Springfield 
avenues  or  on  Fifty-Second  street  other  than 
dwelling  houses."  It  appears  from  the  bill  and 
answer  and  the  evidence  that  the  defendant  pro- 
poses to  erect  on  his  lot  a  theater,  fronting  on 
Fifty-Second  street,  covering  the  entire  Fifty- 
Second  street  front  of  the  lot  This  is  in  di- 
rect violation  of  the  terms  of  the  restrictions 
that  no  buildings  shall  be  erected  fronting  on 
Fifty-Second  street  other  than  dweUing  houses. 
The  proposed  building  of  the  defendant  is  to  ex- 
tend along  Chester  avenue  as  far  as  Faxon 
street.  The  defendant  claims  that  the  build- 
ing conies  within  the  exception  to  the  restriction 
which  is  in  the  following  words:  '^hia  restric- 
tion shall  not  apply  to  so  much  of  the  groand 
as  fronts  on  Chester  avenue  from  Fifty-Second 
street  to  Paxon  street,  where  other  buildings 
of  at  least  the  same  height  and  similar  archi- 
tecture to  said  dwelling  hpuses  may  be  erected." 
It  is  not  necessary  to  consider  whether  the 
theater  proposed  to  be  built  would  be  contrary 
to  this  restriction  as  not  being  of  similar  archi- 
tecture in  the  dwelling  houses.  The  theater 
is  on  the  ground  fronting  on  Fifty-Second  street 
and  therefore  within  the  words  of  the  restric- 
tion, and  its  building  would  be  a  violation  of 
the  restriction  in  the  defendant's  deed. 

Tbe  conrt  awarded  the  relief  prayed  for. 

Argaed  before  FELL,  G.  J.,  and  MESTBE- 
ZAT,  POTTER,  ELKIN,  aod  MOSCBZIS- 
KEB,  JJ. 

E.  Clinton  RboadB  and  Samuel  R.  Lazo- 
wlck,  both  of  Phlladelchla,  for  appellant 
John  O.  Johnson  and  Sidney  B.  Smith,  both 
of  Philadelphia,  for  appellee. 

PER  CtrBIAU.  The  decree  la  affirmed  on 
tbe  opinion  of  Judge  Ralston. 


(245  Fa.  SM) 

In  r*  ROGERS'  ESTATE. 

(Snpreme  Court  of  Pennsylvania.     May  4, 
1914.) 

1.  WlLUB  (§  612*)  —  CoWffWTTOnOK  — Vkstinq 
or  Estate. 

A  will  giving  tbe  residue  of  testator's  es- 
tate, real,  personal,  and  mixed,  "to  my  beloved 
wife  •  •  •  for  and  daring  her  natural  life, 
with  fun  power  to  sell  or  dispose  of  any  of  my 
real  estate,  securities  of  any  and  all  kinds,  in 
such  manner  as  she  may  desire,  with  the  re- 
quest, however,  that  care  be  taken  in  tbe  in- 
vestment or  reinvestment  of  anr  money  that 
may  not  be  actually  required  for  living  ex- 
penses, or  other  necessities,  with  the  wish 
that  6be  may  at  any  and  all  times  be  liberal  in 
regard  to  her  own  comforts,  and  not  feel  that 
it  is  necessary  to  be  unduly  economical,* 
•  •  *  "  vested  the  ■flrtfe  with  an  absolute  es- 
tate in  the  persMialty  and  not  merely  with  an 
estate  for  life  with  power  to  consume. 

[Bid.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  il  1387-1892,  1608;   Dec  Dig.  1  612. •] 

2.  WlLM  (I  610*)  —  CoNSTBUCnOH  —  GlTT  OF 

Febsonaltt. 

The  rule  that  a  gift  of  personalty  for  life 
without  gift  over,  passes  the  whole  estate  is 
a  mere  rule  of  construction  in  aid  of  discover- 
ing testator's  intention,  and  not  a  rule  of  law. 

[Ed  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1379-138B:  Dec.  Dig.  f  610.»] 

Appeal  from  Orphans'  Conrt,  Montgomery 
County. 

In  the  matter  of  the  estate  of  Edward  h. 
Rogers,  deceased.    From  a  decree  dismissing 


exceptions  to  tbe  adjudication,  Harriet  M. 
Rogers  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

James  W.  Law^,  of  Philadelphia,  for  ap- 
pellant H.  Gordon  McCoucb,  of  Pbiladel- 
pbla,  for  appellee. 

POITTER,  J.  [1]  This  is  an  appeal  from 
the  decree  of  the  orphans'  court  of  Mont- 
gomery county,  dismissing  exceptions  to  tbe 
adjudication  in  the  estate  of  Edward  L.  Rog- 
ers, deceased.  In  liis  will  the  testator  gave 
legacies  of  $10,000  to  each  of  bis  three  chil- 
dren and  provided  as  follows: 

"And  as  to  all  the  rest  residue  and  remain- 
der of  my  estate,  real,  personal  or  mixed,  of 
whatever  nature  or  kind,  or  wheresoever  situate 
at  the  time  of  my  decease,  I  do  hereby  give, 
devise  and  bequeath  to  my  beloved  wife,  Har- 
riet M.  Rogers,  for  and  during  her  natural  life, 
with  full  power  to  sell  or  dispose  of  any  of  my 
real  estate,  securities  of  any  and  all  kinds,  in' 
such  a  manner  as  she  mt^r  desire,  with  tbe 
request  however  that  care  be  taken  in  the  in- 
vestment or  reinvestment  of  any  money  that 
may  not  be  actually  required  for  living  expens- 
es, or  other  necessities,  with  the  wish  that  she 
may  at  any  and  ail  times  be  liberal  in  regard 
to  her  own  comforts  and  not  feel  that  it  is 
necessary  to  be  unduly  economical,  especially 
so  if  my  estate  so  warrants  it" 

There  was  no  gift  over  of  the  estate. 

[2]  Upon  tbe  audit  of  the  executor's  ac- 
count, the  widow  who  bad  elected  to  take  un- 
der the  will,  claimed  that  she  was  entitled 
to  the  residuary  estate  absolutely.  The  au- 
diting Judge,  however,  held  that  she  was  giv- 
en only  a  life  estate,  with  power  of  sale  and 
the  right  to  consume  as  much  as.  may  be  ac- 
tually required  for  living  expenses  and  neces- 
sities. .  Exceptions  filed  by  tbe  widow  were 
dismissed  and  the  adjudication  was  confirm- 
ed. The  widow  has  appealed.  The  general 
rule  is  that  a  gift  for  life  without  a  gift  over 
passes  tbe  whole  estate.  This  is  not  a  rule 
of  law,  but  a  mle  of  construction  In  aid  of 
discovery  of  tbe  testator's  intention.  Tyson's 
Estate,  191  Pa.  218,  43  AU.  131.  In  that  case, 
however,  there  was  an  absolute  devise  over, 
and  the  residue  after  the  life  estate  passed 
under  the  will.  In  Brownfleld's  Estate,  8 
Watts,  465,  469,  the  testator  gave  his  wife 
"one-third  of  my  personal  estate,  during  her 
life,  after  my  Just  debts  paid,"  without  any 
disposition  over.    Mr.  Justice  Kennedy  said: 

"The  widow  was  entitled  to  receive  it  to  dis- 
pose of  as  she  pleased,  there  being  no  limitation 
over  of  it  after  her  death." 

In  Dlebl's  Appeal,  36  Pa.  120,  a  testator 
gave  to  bis  wife  a  tract  of  land  during  her 
lifetime,  "together  with  all  my  bonds  and 
notes,  to  have  and  to  bold  tbe  same.  Also, 
all  my  iiersonal  estate,  whatsoever  will  be 
left  after  my  decease,  to  have  and  to  hold 
the  same  during  her  natural  lifetime" — with- 
out making  any  dlsi>osltlon  over.  It  was 
held  that  tbe  bonds  and  notes  became  the 
absolute  property  of  tbe  testator's  widow. 
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In  Shower's  Estate,  211  Pa.  297.  303,  60  Aa 
7S9,  791,  oar  Brother  Mestrezat  said: 

"We  concede  the  rule  invoked  by  the,  appel- 
lants that  a  gift  of  the  income  of  an  estate 
with  DO  limitation  over  of  the  principal  is  an 
absolute  gift  of  the  property  or  fund  itself." 

In  Merkel's  Appeal,  109  Pa.  235,  a  testator 
gave  to  bis  wife  "my  remaining  personal 
property,  It  may  be  money,  or  whatsoever 
kind  It  will  to  her  fall  ownership  as  long  as 
she  doth  live."    He  also  provided: 

"I  recommend  that  my  hereinafter  named 
executor  shall  see  after  that  her  money  doea 
not  become  lost." 

In  disposing  of  this  case  Mr.  Justice  Pax- 
son  said: 

'^he  language  of  the  will  above  quoted  is  am- 
ple to  vest  the  personal  estate  of  the  testator 
absolutely  in  his  widow.  It  is  a  gift  for  life, 
without  any  limitation  over,  and  without  the 
intervention  of  a  trustee.  •  •  •  The  recom- 
mendation to  bis  executor  to  see  that  his  wid- 
ow's money  'does  not  become  lost'  are  precatory 
words,  and  since  Pennock'a  Estate,  20  Pa.  2G8, 
[50  Am..  Dec.  718],  have  never  been  held  suf- 
ficient to  convert  a  devise  or  bequest  into  a 
trust" 

In  the  present  case  the  request  that  care 
be  taken  In  the  Investment  of  the  money  Is 
merely  precatory,  and  the  provision  giving 
to  the  wife  full  power  to  sell  or  dispose  of 
the  estate  la  the  controlling  language  of  the 
residuary  clause  of  the  will.  In  Freeman's 
Estate,  220  Pa.  343,  69  Atl.  816,  there  was  a 
provision  which  relieved  the  wife  as  life  ten- 
ant from  giving  security,  and  it  was  held 
that  if  It  bad  been  Intended  to  give  an  abso- 
lute estate,  these  words  would  be  meaning- 
less. Therefore  they  were  regarded  as  suffi- 
cient to  take  the  case  out  of  the  general  rule. 

In  the  present  case.  In  a  former  clause  of 
the  will,  after  speaking  of  bequests  which  he 
bad  made  to  bis  two  daughters,  the  testator 
makes  further  reference  to  "any  other  inter- 
est that  may  eventually  come  to  them  from 
my  estate."  We  do  not,  however,  regard 
these  words  as  necessarily  having  the  effect 
of  limiting  the  wife  to  an  estate  for  life. 
They  may  apply  to  real  estate  of  which  tes- 
tator died  seized,  which  would  descend  to 
the  daughters  If  not  consumed  by  the  wife. 
These  words  might  also  apply  to  any  portion 
of  the  personal  estate  which  the  daughters 
might  eventually  receive  from  their  mother. 
The  testator  evidently  contemplated  the  pos- 
sibility that  the  widow  would  not  consume 
the  entire  principal  of  the  estate,  in  which 
event  she  would  naturally  bequeath  part  of 
It  to  her  children,  or  in  the  event  of  her 
dying  intestate  they  would  inherit  from  her. 
There  Is  also  a  presumption  of  the  first  taker 
having  a  fee.  In  spite  of  subsequent  words 
which  appear  to  be  repugnant.  See  language 
of  Mr.  CMef  Justice  Mitchell,  In  Allen  v. 
Hlrlinger,  219  Pa.  56,  58,  67  AO.  907,  13 
li.  R.  A.  458,  123  Am.  St  Rep.  617.  At  any 
rate,  we  are  not  satisfied  that  the  language 
used  indicates  a  clear  Intention  on  the  part 
of  the  testator  to  restrict  the  gift  to  the 
widow  to  a  life  estate  only,  nor  do  we  re- 


gard It  as  sufllcient  to  overcome  the  estab- 
lished rules  of  construction  that  would  give 
to  her  the  personal  property,  absolutely.  In 
many  of  our  cases  language  much  stronger 
has  been  held  not  to  have  the  effect  of  cut- 
ting down  the  wife's  interest  to  a  life  estate. 
Thus  in  FoUweller's  Appeal,  102  Pa.  581,  tes- 
tator gave  and  bequeathed  "all  the  rest  res- 
idue and  remainder  of  my  goods,  chattels, 
debts,  ready  money,  effects  and  other  of  my 
estate  whatsoever  and  wheresoever,  both  real 
and  personal,  every  part  and  parcel  thereof 
unto  my  wife  Mary,  to  keep  and  enjoy  dur- 
ing her  lifetime,  and  after  her  death  what 
shall  be  left  shall  be  divided  equally,  my  heirs 
and  her  heirs,  share  and  share  alike."  It 
was  held  that  the  widow  would  take  any  per- 
sonal property  absolutely,  bat  took  a  life  es- 
tate only  In  the  realty.  Mr.  Justice  Trunkey 
said  (102  Pa.  683): 

"If  there  were  any  personalty,  the  appellant 
(widow)  would  take  it  absolutely.  But  the 
realty  is  not  subject  to  the  same  rule." 

The  principle  of  this  decision  was  recog- 
nized and  followed  in  Cox  v.  Sims,  125  Pa. 
522,  17  Atl.  465,  and  the  same  principle  was 
again  cited  and  approved  In  Taylor  v.  Bell, 
158  Pa.  651,  655,  28  Atl.  208,  209  (38  Am.  St 
Rep.  867),  where  Mr.  Justice  Green  said: 

"In  the  present  case  the  widow  has  the  right 
to  use  the  residuary  estate  as  she  may  deem 
best  for  her  own  advantage.  This  would  enti- 
tle her  to  an  absolute  estate  in  the  personalty 
because  it  includes  the  power  of  disposition." 

In  that  case,  however,  as  to  the  real  es- 
tate, there  was  no  power  of  sale.  While  in 
the  case  now  before  us  the  wife  was  given 
ix)wer  to  dispose  of  the  real  estate,  if  nec- 
essary. In  Boyle  v.  Boyle,  152  Pa.  108,  25 
Atl.  494,  34  Am.  St  Rep.  629,  It  appeared,  as 
set  forth  in  the  syllabus,  that  a  will  provided 
as  follows: 

"As  to  my  wordly  goods,  after  my  jost  debts 
are  paid,  I  give  and  bequeath  to  my  beloved 
wife,  all  my  property,  real  and  personal,  for 
her  support  during  her  natural  lifetime;  any 
remainder  at  her  decease  to  be  disj^ed  of  by 
her  as  she  may  think  just  and  nght  among 
my  children." 

It  was  held  that  the  words  of  the  will  Im- 
ported an  absolute  gift,  and  gave  a  fee  with 
all  Its  Incidents.  In  Hardaker's  Estate,  204 
Pa.  181,  53  Ati.  761,  the  wife  was  given  the 
estate  during  her  natural  life  with  power 
of  disposition  by  will.  It  was  held  that  she 
took  an  absolute  and  not  merely  a  life  estate 
in  all  the  property  possessed  by  the  husband 
at  the  time  of  his  death. 

In  the  case  now  under  consideration  the 
residue  of  the  estate  was  given  to  the  wife 
"for  and  during  her  natural  life,  with  full 
power  to  sell  or  dispose  of  any  of  my  real 
estate,  securities  of  any  and  all  kinds  in 
such  a  manner  as  she  may  desire."  Thia 
was  followed  by  the  precatory  words  as  to 
care  in  Investment  of  money  not  actually  re- 
quired for  living  expenses  or  other  necessi- 
ties. We  cannot  under  the  authorities  above 
cited  regard  these  latter  words,  nor  the 
words  In  the  former  clause  of  the  will,  re- 
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ferrlng  to  any  Interest  that  may  eventually 
come  to  bis  daughters  from  his  estate,  as  ex- 
pressing a  clear  Intent  upon  the  part  of  the 
testator  to  limit  the  Interest  of  the  wife  to 
a  life  estate.  We  think  an  absolute  estate 
in  the  personalty  passed  to  the  wife. 

The  first,  third,  fourth,  fifth,  seventh, 
eighth,  ninth,  and  tenth  assignments  of  er- 
ror are  sustained.  The  decree  of  the  or- 
phans' court  is  reversed,  and  it  is  ordered 
that  the  record  be  r^nitted  to  the  court  be- 
low, that  distribution  may  be  made  In  ac- 
cordance with  this  opinion. 


<2«  Pa.  sun 

WAGNER  V.  STANDARD  SANITARY  MFG. 
CO. 

(Supreme  Court  of  Pennsylvania.    March  2, 
1914.) 

1.  Masteb  and  Sebvart  (|  121*)  — Safb  Ap- 
pi.iances — pubpose  of  statute. 

The  purpose  of  Pactory  Act  May  2,  1905 
(P.  I*  352),  is  to  protect  working  people  by 
requiring  dangerous  machines  to  be  properly 
guarded  when  in  operation,  and  not  to  prohibit 
their  use  or  to  make  every  manufacturer  an'  in- 
surer of  employes  working  about  dangerous 
machinery  which  cannot  be  guarded  by  any 
known  device. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t|  228-231;    Dec  Dig.  § 

2.  Masteb  and  Servant  (§  121*)— Saih  Ap- 
pliances—"Pboperly  GUABDED." 

As  used  in  Factory  Act  May  2,  1905  (P.  Ia 
352),  requiring  that  dangerous  machines  be 
properly  guarded  when  in  operation,  the  phrase 
"properly  guarded"  means  suitably  guarded  ac- 
cording to  the  circumstances  and  possibilities 
of  the  particular  case.  Hence,  if  a  machine 
cannot  be  protected  in  any  manner  without 
rendering  it  useless,  there  is  no  suitable  guard 
for  it  and  it  cannot  be  "properly  guarded." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {J  228-231;    Dec.  Dig.  f 

3.  Mastkb  awd  Servant  (I  264*)— Injury  to 
Servant— Pleading — Variance. 

In  an  employe's  action  for  injuries  due  to 
an  unguarded  wheel,  there  was  no  material 
variance  between  an  allegation  in  plaintiff's 
statement  that  the  wheel  was  revolvug  from 
1,800  to  2,000  revolutions  per  minute,  whereas 
it  should  not  have  been  operated  more  than 
1,200  revolutions,  and  proof  that  it  was  being 
operated  at  the  rate  of  1,912  revolutions  per 
minute  and  that  it  could  not  be  safely  driven 
in  ezceas  of  1,175  revolutions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |g  861-876;  Dec  Dig.  § 
264.*] 

4.  Mabtteb  and  Servant  (g|  285,  286*)— Inju- 
ries TO  Servant  —  Questions  pob  Jury  — 
Conflicting  Evidence. 

Under  conflicting  evidence  in  an  employe's 
action  for  injuries  from  an  unguarded  wheel, 
die  questions  whether  the  wheel  was  run  at  an 
excessive  speed  and  whether  its  speed  con- 
tributed to  the  accident  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  1001-1003,  1006-1008, 
1010-1033,  1^5-1044,  1046-1050,  1053;  Dec. 
Dig.  H  286,  286.*] 

5.  Appeal  and  Ebbob  (§  522*)  —  Pbeski^ta- 
TioN  FOR  Review— Record— Evidence. 

Where  a  witness  in  an  employe's  action 
for  injuries  from  an  unguarded  wheel,  pointed 


out  a  mark  on  the  wheel,  and  this  constituted 
a  material  part  of  the  testimony,  the  counsel 
eliciting  such  testimony  should  have  seen  that 
a  proper  description  was  brought  out  in  the 
evidence  and  placed  in  the  record  so  that  the 
matter  could  be  understood  by  the  appellate 
court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2367-2371;  Dec  Dig.  { 
522.*] 

6.  Master  and  Servant  (§  270*)— Injury  to 
Servant— Evidence. 

Where,  in  an  employe's  action  for  injuries 
from  an  unguarded  wheel,  plaintiff's  evidence 
tended  to  show  that  the  wheel  could  have  been 
effectively  guarded  without  interfering  with  its 
use,  evidence  of  the  kind  of  guards  available 
and  regularly  employed  by  others  nsing  such 
wheels  was  properly  admitted,  though  defend- 
ant's evidence  tended  to  show  that  It  was  not 
practicable  to  guard  the  wheeL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  913-927,  932;  Dec  Dig. 
§  270.*] 

7.  Master  and  Servant  (|  121*)  —  Injuries 
TO  Servant— Defective  Appliances— No- 
tice. 

Where  injuries  resulted  to  an  employ^ 
from  a  wheel  at  which  he  was  working  outside 
bis  own  department  not  being  properly  guard- 
ed as  required  by  Factory  Act  May  2,  1906  (P. 
L.  352),  it  was  not  essential  to  the  liability  of 
the  company  employing  him  that  its  officers 
have  express  knowledge  that  be  was  in  the  hab- 
it of  using  tools  and  appliances  outside  his  par- 
ticular department;  implied  notice  being  suffi- 
cient. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  228-231;  Dec  Dig.  § 
121.*] 

8.  Judgment  (J  199*)— Non  Obstante  Vere- 
dicto—Evidence. 

Where,  in  an  employe's  action  for  injuries 
from  an  unguarded  wheel,  the  evidence,  thougb 
conflicting,  did  not  establish  contributory  neg- 
ligence as  a  matter  of  law,  but  presented  a 
case  for  the  jnry,  which  was  submitted  under 
proper  instructions,  the  court  properly  refused 
to  enter  judgment  non  obstante  veredicto  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gg  367-875;   Dec  Dig.  {  199.*] 

Brown,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  Frank  Wagner  against  the 
Standard  Sanitary  Manufacturing  Company, 
for  personal  injuries.  From  judgment  for 
plaintiff,  defendant  appeals.    AfBrmed. 

Argued  before  BROWN,  POTTER,  EI^KIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

Walter  Lyon,  of  Pittsburgh,  for  appellant 
Thomas  M.  MarshaU,  Jr.,  A.  H.  &  H.  H.  Row- 
and,  and  Thomas  M.  Marshall,  all  of  Pitts- 
burgh, for  appellee. 

MOSCHZISKER,  J.  The  defendant  com- 
pany Is  a  manufacturer  of  tubs  and  bath- 
room utensils.  The  plaintiff  had  been  in  the 
defendant's  employ  for  nine  years,  and  dur- 
ing the  last  five  months  of  that  period  acted 
as  foreman  of  its  enameling  department;  on 
November  1,  1909,  he  was  severely  and  per- 
manently injured  by  the  breaking  of  a  swiftly 
moving,  unguarded  emery  wheel,  technically 
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called  a  carborundum  wheel,  at  which  he 
was  working;  he  sued  and  recovered  a  ver- 
dict, apon  which  Judgment  was  entered,  and 
the  defendant  has  appealed. 

[t]  The  controlling  facts  in  the  case  and 
the  Tlew  of  the  court  below  upon  the  appli- 
cable rules  of  law  are  tersely  and  plainly 
stated  in  the  following  excerpts  from  Its 
opinion  refusing  a  new  trial: 

"PlaintiCTB  contention  was  that  he  was  di- 
rected by  tlie  asaiatant  manager  to  makq  repairs 
to  an  appliance  nsed  in  defendant's  department 
for  enameling  batlitubs  and  otlier  fixtures, 
known  as  a  liammer,  that  to  do  so  lie  was  oblig- 
ed to  go  to  tlie  cleaning  department,  where 
carborundum  wheels  were  used,  to  ^rind '  down 
a  brass  rod,  and  that  while  engaged  in  reducing 
the  size  of  the  rod  the  wheel  exploded,  result- 
ing in  the  injury  complained  of.  The  negli- 
gence *  *  •  upon  which  the  plaintiff  based 
his  right  to  recover  was:  (1)  Defendant's  fail- 
ure properly  to  guard  the  carborundum  wheel 
at  which  plaintiff  was  working;  (2)  that  the 
wheel  was  being  driven,  without  plaintifiTs 
knowledge,  at  an  excessive  si>eed.  The  eleventh 
section  of  the  Factory  Act  of  May  2,  1905  (P. 
I*  862),  requires  that.  '  •  •  •  all  •  •  • 
grindstones,  emery  wheels,  flywheels  and  ma- 
chinery of  every  description  shall  be  properly 
guardeid.'  •  •  •  Any  failure  to  comply  with 
the  requirements  of  the  statute  on  the  part  of 
the  employer  is  negligence  from  which  he  can- 
not be  excused  unless  the  employe  was  guilty 
of  contributory  negligence.  Lanahan  T.  Ara- 
sapha  Mfg.  Co.,  240  Pa.  292  [87  Atl.  286]. 
Whether  the  employ^  Is  chargeable  with  con- 
tributory negligence  is  a  question  always  for 
the  jury  where  the  testimony,  as  in  this  case, 
is  conflicting.  The  question  of  plaintiffs  con- 
tributory negligence  was  fairly  submitted,  and 
the  Jury  told  that  if  he  was  assuming  to  do  work 
that  he  bad  no  right  to  do  and  was  not  ordered 
to  do,  be  was  guilty  of  contributory  negligence 
and  could  not  recover,  rntis  question  we  think 
was  fully  and  fairly  discussed  in  our  charge. 
Whether  or  not  the  carborundum  wheel  shomd 
have  been  guarded,  in  our  opinion,  depends  up- 
on whether  or  not  it  was  practicable  to  do  so, 
considering  the  purpose  for  which  it  was  in- 
stalled and  used.  In  view  of  the  conflicting  tes- 
timony upon  this  point  the  question,  in  our 
opinion,  was  for  the  determination  of  the  Jury. 
In  oor  instructions  the  jury  were  told  •  •  • 
that  the  statute  was  not  intended  to  prohibit 
the  use  of  dangerous  machinery,  and  that  it 
did  not  require  carborundum  wheels  to  be  guard- 
ed if  it  was  not  reasonably  practicable  to  guard 
them,  considering  the  purpose  for  which  they 
were  l>eing  used;  and  as  to  whether  it  was  prac- 
ticable to  do  so  the  testimony  was  conflicting. 
*  *  *  The  testimony  being  conflicting  as  to 
whether  or  not  the  carborundum  wheel  could 
be  guarded  and  used  for  the  purposes  for  which 
it  was  intended,  the  speed  at  which  it  was  be- 
ing revolved,  and  also  if  plaintiff  was  directed 
by  the  assistant  manager  to  make  repairs  to 
the  hammer,  these  questions  were  for  the  jury." 

[2]  So  far  as  the  construction  of  the  stat- 
ute is  concerned,  this  case  might  well  be  af- 
firmed on  the  views  of  the  court  below,  with- 
out more,  for  we  agree  with  the  learned 
trial  Judge  that  under  the  act  of  1905,  supra, 
it  was  for  the  Jury  to  say  whether  or  not  it 
was  reasonably  possible  properly  to  guard 
the  wheel  which  caused  the  Injury  to  the 
plaintiff.  Statutes  of  this  character  ought 
to  be  given  a  reasonable  construction  (Honor 
V.  Albrlghton,  93  Pa.  475,  478),  and  the  present 
act  does  not  require  an  Interpretation  which 


would  practically  prohibit  the  use  of  ma- 
chinery possessing  unavoidable  elements  of 
danger. 

"The  phrase,  'properly  guarded,'  is  a  rela- 
tive term  or  expression,  and  whether  the  statu- 
tory requirement  in  that  respect  has  been  com- 
plied with  necessarily  depends  upon  the  facta 
of  the  particular  case.  •  •  »  The  necessity 
for  an  artificial  guard  depends  upon  the  exist- 
ence of  certain  conditions,  and  is  a  question  of 
fact  for  the  Jury."  Booth  v.  Stokes,  241  Pa. 
349,  351,  88  Atl.  490:  Izzo  v.  Finn,  238  Pa. 
602,  604,  86  Atl.  486;  McCoy  v.  Wol^  235 
Pa.  671,  674,  84  Atl.  581. 

We  interpret  the  words  "properly  guarded" 
to  mean  suitably  guarded,  and  if  a  piece  of 
machinery  cannot  be  protected  In  any  man- 
ner whatsoever,  without  rendering  It  useless 
for  the  service  which  It  usually  performs, 
then  it  Is  plain  that  there  Is  no  guard  suit- 
able to  that  particular  machine,  and  there- 
fore It  cannot  be  "properly  guarded";  for  a 
guard  which  would  prevent  a  machine  from 
performing  its  functions  is  not  in  any  sense  a 
proper  guard.  The  apparent  purpose  of  the 
act  In  question  is  to  protect  working  people 
by  requiring  dangerous  mechanical  applianc- 
es to  be  properly  guarded  when  In  operation, 
not  to  prohibit  their  use  altogether,  or  to 
make  every  manufacturer  in  this  great  In- 
dustrial state  an  Insurer  of  all  persons  en- 
gaged around  machinery  which  possesses  In- 
herent possibilities  of  danger,  against  which, 
owing  to  the  nature  of  the  work  to  be  per- 
formed, an  operator  cannot  be  protected  by 
any  known  device.  When  a  departure  of 
that  character  Is  Intended  the  L<eglslature 
win,  no  doubt,  express  it  in  unmistakable 
language;  we  do  not  conceive  that  the  law- 
makers contemplated  such  an  idea  in  the  act 
l>efore  us,  nor  do  we  feel  that  the  language 
there  employed  calls  for  or  warrants  that 
construction.  If,  however,  a  machine  can  be 
guarded  and  used,  then  the  act  requires  that 
proper  protection  shall  be  provided.  In  con- 
nection with  some  of  the  assignments  of  er- 
ror, it  is  important  to  keep  in  mind  that  the 
case  at  bar  was  tried  upon  the  view  of  the  act 
here  indicated,  and  that  the  trial  Judge  in- 
structed the  Jury  accordingly.  The  question 
of  the  sufficiency  of  the  evidence  to  sustain 
a  finding  that  in  this  particular  case  it  was 
reasonably  possible  to  protect  the  operator 
of  the  machine  by  a  proper  guard  is  a  point 
which  will  be  duiy  considered  when  reached 
in  turn ;  but  we  shall  dispose  of  the  several 
assignments  in  their  order. 

[3]  The  first  specification  complains  be- 
cause the  trial  Judge  refused  to  give  binding 
instructions  for  the  defendant  The  appellant 
contends  that  the  allegata  and  probata  did 
not  agree.  In  that  the  declaration  stated  the 
wheel  was  revolving  "from  1,800  to  2,000  rev- 
olutions per  minute,  whereas  it  should  not 
have  been  run  or  operated  more  than  1,200 
revolutions  per  minute,"  wliile  the  ytoota 
fail  to  show  more  than  956  revolutions  per 
minute,  and  In  that  the  declaration  averred 
a  wheel  of  slightly  larger  dimensions  than 
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the  proofs  actually  showed  the  one  that  caus- 
ed the  I11JU17  to  be.  This  point  does  not 
seem  to  bare  been  pressed  at  trial,  and  we 
feel  that  it  Is  without  substantial  merit.  The 
jury  could  Justiflably  have  found  from  the 
testimony  of  the  plaintiff  concerning  the 
wheel  and  Its  appliances,  as  supplemented  by 
his  experts,  that  It  was  operated  at  the  rate 
of  1,912  revolutions  per  minute,  and  that 
an  unguarded  wheel  of  the  character  of  the 
one  In  question  could  not  safely  be  driven 
above  1,175  revolutions  per  minute.  The  dif- 
ference In  the  dimensions  averred  and  those 
proved  caused  the  defendant  no  apparent 
embarrassment,  and,  under  the  circumstanc- 
es of  this  case,  constituted  no  such  departure 
from  the  declaration  as  calls  for  relief  at  our 
hands. 

(4,  S]  The  second  assignment  complalos  of 
the  refusal  of  a  point  for  charge  to  the  ef- 
fect that  there  was  "no  evidence"  that  the 
wheel  was  run  at  an  excessive  rate  of  speed, 
or  that  its  rapidity  In  any  wise  contributed 
to  the  accident  In  view  of  the  proofs,  the 
matters  covered  by  this  request  were  Issues 
for  the  Jury,  and  they  were  properly  sub- 
mitted. Under  this  specification,  the  appel- 
lant contends  that  the  testimony  of  one  of 
the  experts  called  by  the  plaintiff  shows  that 
the  accident  was  caused  by  the  latter's  per^ 
mltting  the  piece  of  brass  he  was  grinding 
to  come  between  the  wheel  and  the  rest  upon 
which  he  was  holding  It,  thus  causing  tbe 
space  to  be  clogged  and  the  wheel  to  break; 
the  contention  is  based  on  a  reference  in 
the  testimony  to  a  mark  upon  the  wheel,  and 
a  statement  by  the  witness  that  tbe  mark 
and  the  accident  might  have  been  caused  in 
that  way.  Should  we  accept  tbe  defendant's 
construction  of  this  item  of  testimony.  It 
would  not  be  sufficient,  in  view  of  the  other 
proofs,  to  take  the  case  from  the  Jury ;  but 
tbe  real  value  of  the  evidence  does  not  ap- 
pear. iCor  the  notes  fall  to  show  what  par- 
ticular mark  the  expert  referred  10,  and 
counsel,  at  argument,  disagreed  as  to  this 
The  transcript  of  the  testimony  simply  gives 
tbe  question,  "Show  where  the  mark  is?" 
and  the  reply,  "Here's  the  mark,  here  [indl- 
catingj."  When  a  witness  Indicates  any- 
thing that  is  important  to  the  decision  of  an 
Issue,  counsel  should  see  that  a  proper  de- 
scription Is  placed  upon  tbe  record  at  the 
time,  showing  not  merely  the  bare  fact  that 
tbe  witness  Indicated  something,  but  exactly 
what  he  pointed  out,  so  that  the  notes  may 
lie  pn^Krly  understood  by  one  not  present 
at  the  trial.  For  Instance,  In  this  case,  in- 
stead of  simply  the  word  'Indicating,"  the 
notes  ought  to  have  been  made  to  read,  "in- 
dicating a  mark  on  the  wheel  (giving  its 
location  as  nearly  and  clearly  as  possible)." 
When  this  course  Is  not  pursued,  we  must 
always  assume  the  fact  indicated  most  strong- 
ly against  the  appellant;  that  is  that  the 
matter  undisclosed  was  such  as  to  support 
tbe  verdict  rather  than  otherwise; 


[6]  The  next  two  specifications  complain 
of  the  admission  of  testimony  concerning  the 
propriety  of  safety  guards  and  showing  the 
kind  that  could  be  applied  to  the  wheel  in 
question.  The  appellant  contends  that,  owing 
to  the  use  made  of  the  wheel,  external  guards 
of  any  character  were  impracticable,  and 
that  to  sustain  this  verdict  would  in  effect 
be  to  rule  that  the  wheels  employed  by  the 
defendant  must  be  abandoned  and  a  different 
kind  installed.  If  the  testimony  of  the  wit- 
nesses for  the  defendant  be  accepted  as  veri- 
ty, the  verdict  is  susceptible  of  that  construc- 
tion; but  when  one  looks  at  the  proofs  as 
a  whole.  It  is  apparent  that,  under  the  tes- 
timony of  the  plaintiff  and  some  of  his  wit- 
nesses, the  use  made  of  the  wheel  was  not 
as  contended  by  defendant,  and,  further,  that 
it  was  perfectly  practicable  to  guard  the 
wheel,  without  changing  Its  character  or  con- 
struction, and  at  the  same  time  to  continue 
its  regular,  customary  use.  In  other  words, 
according  to  the  testimony  presented  by  the 
plaintiff,  the  defendant  could  put  effective 
guards  on  this  wheel,  and  it  would  continue 
to  perform  the  same  service  as  theretofore. 
If  the  customary  use  made  of  the  wheel  per- 
mitted guarding,  it  was  competent  to  intro- 
duce testimony  to  show  the  kind  of  guards 
that  were  available  to  the  defendant  and 
regularly  employed  by  others  using  such 
wheels;  and  this  was  the  chaiacter  of  evi- 
dence objected  to.  The  Issues  were  for  the 
Jury,  and  the  proofs  were  relevant  and  com- 
petent. 

[7]  The  fifth  assignment  complains  of  the 
refusal  to  charge  that  there  was  "no  evi- 
dence" of  knowledge  on  the  part  of  the  offi- 
cers of  defendant  company  that  the  plaintiff 
was  In  tbe  habit  of  using  tools  and  applianc- 
es outside  of  his  particular  department  Ex- 
press knowledge  on  this  point  was  not  neces- 
sary, and  the  proofs  were  sufficient  to  show 
implied  notice. 

[t]  The  last  assignment  complains  of  the 
refusal  to  enter  Judgment  n.  0.  v.  for  the 
defendant  In  view  of  what  we  have  already 
written,  this  alleged  error  does  not  require 
any  special  consideration.  From  no  aspect 
is  this  an  instance  where  the  possible  danger 
from  the  breaking  of  the  wheel  was  so  ob- 
vious and  imminent  that  the  rule  of  assump- 
tion of  risk  could  properly  be  applied  by 
tbe  court,  or  where  It  could  be  said  as  a 
matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence,  any  more  than 
under  tbe  evidence  it  could  be  ruled  that  the 
defendant  was  per  se  negligent;  the  testi- 
mony as  to  many  of  the  controlling  facts 
was  conflicting,  and  the  Inferences  to  be 
drawn  therefrom  were  not  always  certain — 
all  of  which  tended  to  make  the  case  one  for 
the  Jury.  The  issues  were  submitted  in  a 
charge  which  fairly  marshaled  the  evidence 
and  stated  the  questions  Involved  with  clear- 
ness and  absolute  impartiality.  It  may  be 
that  we  should  not  have  found  some  of  the 
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facts  as  did  the  triers  In  this  case,  bat  wei 
cannot  say  that  the  proofs  are  not  sufficient 
In  law  to  sustain  the  verdict 

The  assignments  of  error  are  all  overruled 
and  the  Judgment  is  affirmed. 

BROWN,  3.  (dissenting  from  the  construc- 
tlon  by  majority  of  Court  of  Act  of  1905). 
In  passing  the  act  of  May  2,  1905  (P.  L. 
352)  the  Legislature  acted  within  its  conced- 
ed police  powers.  In  enumerating  the  ma- 
chinery and  appliances  which  It  declared 
shall  be  guarded  in  industrial  establishments 
It  specifically  named  emery  wheels.  No  con- 
dition of  any  kind  is  annexed  to  the  stat- 
utory duty  Imposed  upon  employers  to  guard 
these  wheels.  The  duty  to  guard  them  is  ab- 
st'lute.  In  the  case  at  bar  the  plaintiff  below 
was  injured  by  the  breaking  of  a  swiftly  mov- 
ing, unguarded  emery  wheel,  and,  while  I  con- 
cur In  the  affirmance  of  the  judgment  In  his 
favor,  I  cannot  withhold  my  dissent  from 
the  construction  which  the  majority  of  the 
court  have  placed  upon  the  act  of  1905.  In 
approving  what  the  court  below  said  In  its 
opinion  refusing  a  new  trial,  they  read  into 
the  sentence  specifically  enumerating  the 
machinery  and  appliances  which  the  Legisla- 
ture has  declared  shall  be  properly  guarded 
the  words  "whenever  practicable,"  or  "if 
practicable."  It  seems  to  me  that  the  wbrds 
which  are  thus  read  into  the  sentence  were 
intentionally  omitted  from  It  by  the  Legis- 
lature. Nothing  Is  said  about  the  practica- 
bility of  guarding  the  enumerated  machin- 
ery; but.  In  the  sentence  immediately  pre- 
ceding. It  Is  provided  that,  "whenever  prac- 
ticable, all  machinery  shall  be  provided  with 
loose  pulleys."  The  Legislature  thus  declar- 
ed that  practlcablUty  in  guarding  machinery 
shall  be  limited  to  loose  pulleys.  "Bspressio 
unius  est  exdusio  alterins."  In  the  Inde- 
pendent sentence  immediately  following,  and 
now  under  consideration,  no  such  provision 
appears,  and  its  words,  which  are  free  from 
all  ambiguity,  are  susceptible  of  but  one 
meaning,  and  that  Is  that  there  rests  upon 
the  employer  the  absolute  duty  of  properly 
guarding  all  the  machinery  and  appliances 
enumerating  in  it.  I  much  regret  that  my 
Brethren  have  felt  themselves  compelled  to 
construe  the  act  of  1905  as  it  was  construed 
by  the  court  below.  If  the  machinery  and 
appliances  which  the  Legislature  explicitly 
says  must  be  guarded  cannot  be  guarded, 
they  ought  not  to  be  used  until  the  Legisla- 
ture lifts  the  inhibition.  It  is  not  for  us  to 
permit  that  which  the  Legislature,  in  the 
valid  exercise  of  its  police  powers,  has  pro- 
hibited. If  such  prohibition  be  harsh,  "its 
harshness  is  no  concern  of  the  courts.  They 
have  no  responsibility  for  the  justice  or  wis- 
dom of  legislation,  and  no  duty  except  to 
enforce  the  law  as  it  is  written,  unless  it  is 
clearly  beyond  the  constitutional  power  of 
the  lawmaking  body."  St  Louis  ft  Iron 
Mountain  Ry.  Co.  v.  Taylor,  210  U.  S.  281, 
28  Sup.  Gt  616,  62  L.  Ed.  1061, 


True,  we  have  said  of  an  act  similar  to 
the  act  of  1005  that  it  la  to  be  reasonably 
construed,  but,  In  so  holding,  the  question 
was  not  one  of  not  guarding  at  all,  but  was 
whether  machinery  had  been  properly  guard- 
ed, because  "iJroperly  fenced  off"  or  "Jjrop- 
erly  guarded"  is  a  relative  term  of  expres- 
sion. McCoy  V.  Wolf,  235  Pa.  571,  84  Atl. 
581.  This  was  just  the  situation  In  Honor 
T.  Albrlghton,  93  Pa.  475,  cited  in  the  ma- 
jority opinion  in  support  of  the  construction 
given  to  the  act  of  1905.  Not  until  now  has 
this  court  ever  held  that  machinery,  which 
the  Legislature  In  unequivocal  words  has  de- 
clared shall  be  properly  guarded,  may  be 
unguarded  If  it  be  Impracticable  to  guard 
it  By  St  of  7  &  8  Vict  c.  15,  8.  21,  certain 
machinery  was  required  to  be  fenced.  In 
Doel  V.  Sheppard  et  al.,  5  E.  &  B.  856,  the 
plaintiff's  cause  of  action,  as  laid  in  the  dec- 
laration, was  the  failure  of  the  defendants 
to  fence  the  machinery  which  caused  the  in- 
jury. The  third  plea  of  the  defendants  was 
that  the  machinery  was  not  required  to  be 
guarded,  for  reasons  specifically  set  forth  In 
the  plea.  In  holding  that  no  excuse  could 
be  heard  for  evading  the  plain  requirement 
of  the  statute,  Coleridge,  J.,  said: 

"What  your  plea,  in  effect,  states  is  that  the 
Legislature  ought  not  to  have  required  this 
particular  machinery  to  be  fenced." 

And  the  Lord  Chief  Justice  added: 

"I  think  the  construction  of  the  act  which 
is  contended  for  by  the  defendants  is  most  er- 
roneous; it  would,  in  fact,  amount  to  a  re- 
peal of  the  act.  The  act  does  not  merely  pro- 
vide that  machinery  in  factories  is  to  be  fenced 
where  it  is  dangerous.  All  mill  gearing,  while 
in  motion  for  a  manufacturing  purpose,  is  to 
be  fenced.  The  Legislature  did  not  intend  to 
leave  it  to  be  decided,  upon  the  circumstances 
of  each  case,  whether  the  machinery  was  dan- 
gerous and  required  fencing.  On  the  third  plea 
our  judgment  will  be  for  the  plaintiff." 

The  Court  of  Queen's  Bench  felt  Itself 
bound  by  the  act  of  Parliament  as  it  was 
written. 

In  construing  a  statute  passed  by  the  state 
of  Wisconsin,  similar  to  our  act  of  1905,  the 
Supreme  Court  of  that  state,  in  holding  that 
the  plea  of  impracticability  of  compliance 
with  the  statute  was  unavailing,  said  what 
I  feel  this  court  ought  now  to  say: 

"The  intent  of  the  statute  is  that,  if  an  em- 
ployer maintaios  a  situation  within  it  which 
as  an  ordinarily  prudent  man  he  onght  reason- 
ably to  apprehend  may  cause  a  personal  injury 
to  any  of  his  employes  in  the  discharge  of  his 
duty,  he  must  hold  himself  responsible  for  the 
consequences  proximately  produced  thereby  to 
any  such  employ^  without  his  contributory  neg- 
ligence. In  that  situation  the  rule  of  the  stat- 
ute is  inexorable.  The  charity  of  the  law  as  to 
the  employer  has  been  exhausted.  There  are 
only  left  its  penalties  from  which  there  is  no 
escape  under  the  law  as  it  stands.  It  is  no  de- 
fense or  excuse  as  regards  civil  remedies  that 
it  is  not  practicable  to  guaid  against  the  dan- 
ger or  to  efficiently  do  so  without  some  par- 
ticular instrumentality.  •  *  •  It  is  no  an- 
swer to  a  case  satisfying  the  statutory  condi- 
tions that  it  was  impracticable  to  comply  with 
the  statute.  The  police  power,  as  the  statute 
has  been  construed,  was  not  exceeded  in  passins 
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it.  Therefore  tbe  doty  to  comply  therewith  is 
absolute."  Willette  v.  Rhinelander  Paper  Com- 
pany. 145  Wis.  537,  130  N.  W.  853. 


(244  Pa.  S4<) 

SHANNON  v.  CARNEGIE  STEEL  CO. 

(Supreme  Conrt   of  Pennsylvania.     March   9, 
1014.) 

1.  Masteb  and  Servant  (|   121*)— Duty  to 
GuABD  Machinery— "Propeblt  Guarded." 

The  words  "properly  guarded,"  in  Act  May 

2,  1905  (P.  L.  352),  mean  suitably  guarded,  and 
the  act  does  not  apply  where  it  is  impracticable 
to  guard  the  machine  ^thont  rendering  it  use- 
less for  its  purposes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  228-231;  Dec.  Dig.  | 
121.*] 

2.  MAarrsB  and   Servant   (f   121*)— Injuries 
TO  Servani^-Guabdino  Machinery. 

In  an  action  for  injuries  from  alleged  fail- 
ure to  guard  a  dangerous  machine,  the  verdict 
for  defendant  wiU  be  sustained  where  it  was 
not  practicable  to  safeguard  the  machine 
against  such  accidents  without  impairing  its 
efficiency,  and  no  device  was  known  by  which 
to  protect  the  operator  against  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  228-281;  Dec.  Dig.  } 
121.»] 

Appeal  from  Court  of  Common  Pleaa,  Alle- 
gheny County. 

Action  by  Robert  L.  Shannon  against  the 
Carnegie  Steel  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Argned  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART, 
JJ. 

W.  H.  S.  Thomson,  T.  Mercer  Morton,  and 
Frank  Thomson,  all  of  Pittsburgh,  for  appel- 
lant. David  A.  Reed,  of  Pittsburgh,  for  ap- 
pellee. 

STEWART,  J.  The  plaintiff,  an  employe 
of  the  defendant  company,  was  Injured  while 
engaged 'at  work  on  what  Is  known  as  a  Betz 
turning  machine.  This  machine  Is  used  for 
the  purpose  of  turning  the  flange  on  cold 
steel  car  wheels.  The  steel  Is  placed  on  a 
revolving  table,  and  the  flange  Is  cut  by 
two  stationary  steel  chisels  as  the  wheel  re- 
volves, one  operated  by  a  lever  at  the  right, 
the  other  by  a  lever  at  the  left.  In  the  pro- 
cess It  frequently,  perhaps  ordinarily,  hap- 
pens that  the  small  steel  cuttings  from  the 
wheel  are  thrown  out  with  more  or  less 
violence,  those  cut  by  the  chisel  on  the  right 
are  thrown  forwards  toward  the  operator, 
those  cut  by  the  chisel  on  the  left  take  the 
opposite  direction.  The  plaintiff  was  oper- 
ating such  machine  when  some  of  these  small 
cuttings  thrown  from  the  wheel  struck  him 
In  his  left  eye,  permanently  destroying  Its 
sight.  The  machine,  though  adequately 
guarded  In  other  respects,  was  without 
artificial  guard  to  protect  against  such  ac- 
4ddent  as  here  occurred.  Did  the  absence  of 
such  guard  render  the  employer  liable 
for  damages  for  this  unfortunate  Injury? 
Whether  the  machine  was  one  of  those  spe- 


dflcally  catalogued  by  name  In  the  Factory 
Act  of  May  2,  1005  (P.  L.  352),  need  not  be 
discussed;  the  act  requires  that  "machinery 
of  every  description  shall  be  properly  guard- 
ed," and  It  can  make  no  difference  whether 
It  was  one  of  those  machines  specifically 
mentioned  In  the  act,  or  whether  or  not  It  Is 
included  In  the  general  class  of  "machinery." 
On  the  trial  of  the  case  the  plaintiff,  making 
no  attempt  to  show  that  this  particular  ma- 
chine at  which  he  worked  differed  with  re- 
spect to  Its  guards  from  like  machines  In 
general  use,  voluntarily  assumed  the  burden 
of  showing  that  It  was  reasonably  practi- 
cable to  guard  such  machines  against  the 
happening  of  such  accident  as  here  befell. 
He  testified  that  not  only  was  It  reasonably 
practicable  to  so  guard  the  machine,  but  that 
since  the  accident  he  himself  had  Invented 
and  applied  successfully  a  contrivance  efll- 
clent  to  that  end.  He  called  a  number  of 
other  witnesses,  who  testified  to  the  same 
effect,  not  one  of  them,  however,  testified 
that  he  had  ever  seen  a  guard  applied  ex- 
cept that  Invented  by  the  plaintiff,  and  that 
only  experimentally.  On  the  other  hand,  the 
defendant  called  an  equal,  if  not  greater, 
number  of  witnesses  who  testified  that  tbe 
use  of  any  artificial  guard  yet  Invented 
would  destroy  the  ^dency  of  the  machine, 
and  that  none  could  be  used  without  render- 
ing the  machine  Incapable  of  doing  that 
for  which  It  was  Intended;  and  that  It  was 
wholly  Impracticable  In  the  use  of  the  ma- 
chine to  guard  against  such  accidents  as 
this  by  any  artificial  contrivance.  In  submit- 
ting the  case  to  the  Jury  the  trial  Judge 
gave  the  following  Instruction: 

"Was  this,  in  its  ordinary  operation,  a  dan- 
gerous machine  to  the  person  who  was  operating 
it,  or  others  who  came,  in  the  course  of  their 
employment,  in  proximity  to  it?  If  you  find 
that  question  in  the  negative,  that  it  was  not, 
then  there  was  no  occasion  to  guard  it,  and  your 
verdict  should  be  for  the  defendant.  If  you 
find  that  it  was  a  dangerous  machine,  then  the 
next  question  for  your  determination  is:  Was 
It  practicable  in  1808,  by  the  exercise  of  ordi- 
nary care,  to  safeguard  the  machine  so  as  to 
not  seriously  interfere  with  its  bperation,  and 
should  the  employer  have  known  of  a  guard 
which  would  perform  that  service?  If  you  find 
that  question  in  the  negative;  that  is,  if  you 
find  that  it  was  not  practicable  to  safeguard 
tliis  machine  so  as  to  prevent  these  particles  of 
metal  being  thrown  off;  or,  if  you  find  that  in 
the  light  of  the  present  day,  it  is  practicable, 
but  that  it  was  not  known  to  the  trade  in  1908, 
and  by  the  exercise  of  reasonable  care  the  em- 
ployer would  not  know  that,  then  your  verdict 
should  be  for  tbe  defendant" 

This  Instruction  Is  specifically  made  the 
subject  of  the  fourth  assignment  of  error. 
The  other  assignments  are  merely  corollaries, 
and  need  not  be  separately  considered.  The 
case  presents  no  other  Issue  than  that  in- 
dicated in  the  fourth  assignment  The  ver- 
dict was  a  clear  finding  that,  at  the  time 
the  accident  to  plaintiff  occurred,  It  was  not 
practicable   for   the   employer   to   safegucrd 
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the  machine  asalnst  sncli  acddents  without 
seriously  impairing  the  efficiency  of  the  ma- 
chine; that  no  device  was  then  known  by 
the  nse  of  which  the  one  operating  such  ma> 
chine  could  be  protected  against  the  danger 
to  which  the  operator  was  exposed,  and  from 
which  this  plaintiff  suffered  his  Injury. 

{1,2]  In  the  very  recent  case  of  Wagner 
T.  Standard  Manufacturing  Company,  91 
Atl.  353,  not  yet  officially  reported,  the  ques- 
tion here  raised  was  fully  considered  and  de- 
cided adversely  to  the  present  appellant's 
contention.  In  tliat  case  we  held  that,  con- 
slatent  with  the  purpose  of  the  act  of  May  2, 
1905,  in  requiring  all  machines  to  be  proper- 
ly guarded,  the  necessity  for  an  artificial 
guard  in  such  cases  depends  on  the  existence 
of  certain  conditions,  one  of  which  must  be 
the  practicability  of  furnishing  such  guard ; 
the  words  "properly  guarded"  in  the  act 
mean  -  suitably  guarded,  and,  quoting  from 
the  opinion  in  that  case: 

"If  a  piece  of  machinery  cannot  b«  protected 
in  any  maimer  whatsoever,  without  rendering 
it  nselesB  for  the  service  which  it  usually  per- 
forms, then  it  is  plain  that  there  is  no  guard 
•nitable  to  that  particular  machine,  and  there- 
fore it  would  not  be  'properly  guarded';  for  a 
guard  which  would  j>revent  the  machine  from 
performing  its  functions  is  not  in  any  sense  a 
proper  guard.  The  apparent  purpose  of  the 
act  in  goestion  is  to  protect  working  people 
by  requiring  dangerous  mechanical  appliances 
to  be  properly  guarded  while  in  operation,  not 
to  prohibit  their  use  altogether,  or  to  make 
every  manufacturer  in  this  great  industrial  state 
an  insurer  of  all  persons  who  may  work  around 
machinery  which  possesses  Inherent  possibilities 
of  danger,  against  which,  owing  to  the  nature 
of  the  work  to  be  performed,  an  operator  can- 
not be  protected  by  any  known  device." 

The  Instructloiis  of  the  learned  trial  Judge 
in  the  present  case  accord  in  every  respect 
with  the  views  of  this  court  as  expressed 
In  the  opinion  referred  to.  The  case  calls 
for  no  further  discussion. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


044  Pa.  46S) 

OAKDALB   BAKING   CO.    r.    PHILADEL- 
PHIA A  R.  RT.  CO. 

MATERS-MALLORT  CO.  ▼.  SAME. 

March '23, 


(Supreme  Coart  of  Pennsylvania. 
1914.) 

1.  Raiuioads   (I  481*)— FiBBS— BvinxRcs  o> 
Otbkb  Fires. 

In  an  action  for  the  destruction  of  prop- 
erty by  fire  caused  by  the  negligent  emission  of 
sparks  from  defendant's  locomotive,  evidence 
that  within  two  or  three  weeks  before  and  aft- 
er the  fire  defendant's  locomotives  frequently 
emitted  sparlis  and  burning  coals,  which  fell 
into  plaintiffs'  yard,  in  some  instances  starting 
a  fire  therein,  was  properly  admitted. 

[Ed.   Note. — For   other   cases,   see  Railroads, 
Cent.  Dig.  SI  1717-1729;   Dec.  Dig.  |  481.*] 

2.  Railboads  (I  481*)— FiBKs— Etidxncx  of 
Othbb  Fibes. 

In  an  action  for  the  destruction  of  prop- 
erty by  fire  caused  by  the  negligent  emission  of 


sparks  from  defendant's  locomotive.  It  was  er- 
ror to  admit  evidence  of  other  fires  in  the 
neighborhood,  where  the  witnesses  were  unable 
to  say  that  such  fires  were  caused  by  defend- 
ant's negligence. 

[E^.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  1717-1729;   Dec  Dig.  |  481.*] 

8.   RAHaOADB    (I   481*)— FiBXS— EVIDENCS. 

In  an  action  for  the  destrnction  of  prop- 
erty by  a  fire  caused  by  defendant's  neglifence. 
evidence  to  show  the  direction  and  velocity  of 
the  wind  at  the  time  of  the  fire  was  admissible, 
to  show  that  everything  in  the  air  atiove  the 
defendant's  track  would  probably  be  carried  up- 
on plaintifTs  premises. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1717-1729;   Dec  Dig.  f  481.*] 

4.  Tbiai.  (I  251*)  —  FiBxs  —  Irstbcctions 
— Vakiance. 

'  Where,  in  an  action  against  a  railroad 
company  for  the  destruction  of  property  by  fire, 
plaintiff's  statement  alleged  that  the  negligent 
throwing  of  sparks  causing  the  fire  occurrea  be- 
tween 2:30  and  3:15  p.  m..  It  was  error  to  In- 
struct the  jury  that  they  could  find  that  the 
spark  causing  the  fire  might  have  fallen  on  the 
premises  "at  any  time  prior  to  2  o'clock." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gi  587-695;   Dec.  Dig.  i  251.*] 

5.  Railboaos  (I  466*)  —  FiBBS  —  PaoxiMAn 
Cause. 

Where  a  fire  is  started  along  the  retaining 
wall  in  plaintifTs  yard  by  a  spark  from  a  lo- 
comotive, and  from  thi'iice  is  communicated  to 
sheds,  stables,  and  the  main  building  in  such  a 
way  that  the  burning  is  a  continuous  succession 
of  events,  so  linked  together  as  to  be  one  con* 
tinuous  conflagration,  such  spark  is  the  proxi- 
mate cause  of  the  damage. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1690-1693 ;    Dec.  Dig.  §  465.*] 

6.  Railroads  (|  484*) —Fibes  — Evidence- 
Questions  FOB  JUBT. 

Where,  in  an  action  for  the  destruction  ot 
property  from  fire  caused  by  sparks  negligently 
emitted  from  _  locomotives,  plaintiff's  evidence 
made  out  a- prima  facie  case  of  defendant's  neg- 
ligence, the  case  was  for  the  jury,  though  de- 
fendant's evidence  presented  a  complete  defense. 
\Ed.  Note.— For  other  cases,  see  Railroadau 
Cent  Dig.  fg  1740-1746;  Dec  Dig.  |  484.*] 

Appeal  from  Court  of  Common  Pleas,  Al* 
legheny  County. 

Two  actions  to  recover  damages  for  the  de- 
struction of  property  by  fire,  one  by  the 
Oakdale  Baking  Company,  the  other  by  the 
Mayers-Mallory  Company,  both  against  the 
Philadelphia  &  Reading  Railway  Company. 
From  Judgments  for  plaintiffs,  defendant  ai>- 
peals.    Reversed. 

Verdict  for  plaintiff  In  case  of  Oakdale 
Baking  Company  t.  Philadelphia  &  Reading 
Railway  Company  for  $16,090.67,  and  for 
plaintiff  in  case  of  Mayers-Mallory  Comiiany 
▼.  Philadelphia  &  Reading  Railway  Company, 
for  $6,090.50.  Defendant  subsequently  moved 
for  a  new  trial  and  for  Judgment  n.  o.  ▼.  in 
each  case,  which  motions  were  overruled  by 
the  court,  and  Judgments  entered  on  the  ver- 
dicts. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 
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Wm.  Clarke  Mason,  of  Philadelphia,  for 
appellant.  Maxwell  EL  Kratz,  Horace  Mlch- 
ener  Schell,  Frank  B.  Shattnck,  and  Henry 
B.  Edmunds,  all  of  Philadelphia,  for  ap- 
pellees. 

BBOW}7,  3.  These  two  actions,'  which 
were  tried  together,  were  brought  to  re- 
cover damages  for  the  destruction  by  fire 
of  real  and  personal  property  belonging 
to  the  plaintiffs  below.  The  fire  is  alleged 
to  have  been  caused  by  the  negligent  emis- 
sion of  sparks  and  burning  coals  from  an 
engine  belonging  to  or  operated  by  the  de- 
fendant company.  The  averment  upon  which 
recoveries  are  sought  is  that  on  September 
6,  1909,  between  2:30  and  3:15  p.  m.,  In  the 
city  of  Philadelphia,  sparks,  cinders,  and 
living  coals  were  negligently  permitted  to  es- 
cape from  an  engine  of  the  defendant,  set- 
ting fire  to  and  burning  the  buildings  and 
other  property  set  forth  in  plaintUfs'  state- 
mentB.  The  issue  on  the  question  of  the 
time  when  the  fire  was  thus  started  was 
limited  by  the  plaintiffs  themselves  to  the  45 
minutes  stated.  This  conclusively  appears  in 
the  stipulation  in  the  Oakdale  Baking  Com- 
pany Case. 

In  support  of  their  averment  of  negligence 
the  plaintiffs  proved  that,  between  the  hours 
named,  nine  locomotives  and  two  shifting  en- 
gines passed  over  the  tracks  of  the  defendant 
In  close  proximity  to  plaintiffs'  yard.  The 
nine  locomotives  were  dearly  identified  by 
a  telegraph  operator  in  the  employ  of  the 
dtfendant  company,  called  as  a  witness  by 
the  plaintiffa .  He  gave  the  number  of  each 
locomotlre.  The  shifting  engines  were  only 
partially  Identified  by  the  plaintiffs,  as  is  ad- 
mitted by  counsel  for  appellant  There  was 
no  testimony  that,  between  2:80  and  3:15  p. 
m.  on  the  day  of  the  fire,  or  at  any  other 
time  that  day,  any  engine  operated  by  the 
defendant  was  seen  to  emit  sparks,  cinders, 
or  bnrnlng  coals  at  kny  point  in  the  vicinity 
of  plaintiffs'  premises;  and  there  was  no 
proof,  nor  offer  to  prove,  that  any  one  of  the 
nine  identified  engines  was  without  an  ap- 
proved spark  arrester  or  had  a  spark  ar- 
rester in  bad  condition  or  was  in  any  respect 
operated  in  a  negligent  manner. 

[1}  Nothing  was  shown  in  connection  with 
the  operation  of  any  of  the  said  eleven  en- 
gines on  the  day  of  the  fire  from  which  an 
Inference  of  negligence  could  have  been 
drawn;  but  the  plaintiffs  were  permitted  to 
show  that  on  other  days,  both  before  and 
after  the  fire,  sparks  and  burning  coals  were 
seen  to  pass  from  engines  of  the  defendant, 
in  some  Instances  starting  fires  on  the  prem- 
ises of  the  plaintiffs.  Complaint  Is  made  of 
the  admission  of  this  testimony,  but  that  it 
was  properly  received,  under  the  circum- 
stances, 1b  not  to  be  questioned.  Two  of 
the  engines  which  passed  the  premises  dur- 
ing the  time  stated  were  not  fully  identified 
by  any  witness  called  by  the  plaintiffs.    The 


fire  may  have  resulted  from  sparks  or  cin- 
ders negligently  emitted  or  thrown  from 
them.  Under  the  testimony  submitted  by  the 
plaintiff,  no  cause  for  it  existed  on  the  prem- 
ises. 

In  support  of  their  averment  that  the  fire 
had  been  caused  by  sparks  emitted  from  an 
engine  negligently  operated  by  the  defendant, 
the  plaintiffs  were  not  confined  to  affirma- 
tive proof  of  the  negligent  operation  of  the 
engine,  but  were  permitted  to  show  such  op- 
eration by  circumstantial  evidence.  It  was 
therefore  competent  for  them  to  show,  in 
support  of  their  allegation  that  the  fire  was 
caused  by  defendant's  negligence,  that  at  or 
about  the  time  of  the  fire,  before  and  after — 
within  reasonable  latitude — ^its  engines  had 
been  negligently  operated.  Henderson  v. 
Philadelphia  &  Reading  Railroad  Co.,  144  Pa. 
461,  22  Ati.  851,  16  L.  R.  A.  290,  27  Ani.  St. 
Rep.  652;  American  Ice  Co.  v.  Pennsylvania 
Railroad  Co.,  224  Pa.  439,  73  Atl.  873.  In 
the  case  at  bar  the  learned  trial  judge  con- 
fined the  plaintiffs  vfrlthln  a  reasonable  lati- 
tude— two  or  three  weeks  before  and  after 
the  fire — in  submitting  testimony  to  show 
defendant's  negligent  operation  of  its  engines, 
and  that  testimony  Justified  an  inference  of 
such  operation.'  It  was  shown  that,  during 
that  period — ^in  some  instances  within  two 
or  three  days  of  the  fire — as  the  engines  of 
the  defendant  company  passed  by  the  prem- 
ises of  the  plaintiffs,  on  an  elevated  track, 
sparks  an  inch  in  diameter  and  nearly  as 
large  as  a  hen's  egg,  and  burning  coals  as 
large  as  a  man's  fist,  fell  from  the  engines 
of  the  defendant  down  Into  the  yard  of 
plaintiffs.  This  emission  of  sparks  of  large 
size  was  of  frequent  occurrence,  apd  In  some 
instances  they  started  fires  on  plaintiffs' 
grounds.  From  the  testimony  submitted  by 
them  the  conclusion  could  hardly  have  been 
avoided  that,  shortly  before  and  after  the 
fire,  the  engines  of  the  defendant  were  being 
negligently  operated  as  they  passed  the 
premises  of  plaintiffs,  and,  under  Henderson 
T.  Railroad  Co.,  supra,  the  question  of  the 
defendant's  negligence  as  the  cause  of  the 
fire  was  for  the  jury. 

In  that  case  plaintiffs'  watchman  testified 
on  their  behalf  that  one  of  his  duties  was 
to  watch  passing  trains,  to  see  whether  they 
threw  any  sparks  in  the  vicinity  of  the  mill; 
that  he  came  to  the  mill  on  the  day  in  ques- 
tion abont  a  quarter  of  an  hour  before  It 
shut  down  for  the  night,  the  shutting  down 
being  at  5:15  p.  m.,  railroad  time;  that  after 
his  arrival  he  went  out  to  watch  a  coal  train 
going  north,  the  engine  of  which  he  was  nn< 
able  to  identify;  that  he  saw  nothing  un- 
usual in  the  working  of  the  engine  and  saw 
no  sparks  thrown ;  that  about  a  quarter  of 
an  hour  afterwards  he  went  out  to  watch 
another  train,  drawn  by  engine  No.  72,  and 
saw  no  sparks  thrown  by  that  engine  or 
anything  unusual  in  its  operation.  The  fire 
was  discovered  soon  after  the  passage  of 
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engine  No.  72.    Plaintiffs'  counsel  made  the 
following  offer: 

"Plaintiffs  offer  to  prove  that  the  property  of 
persons  along  the  line  of  defendant's  road, 
which  passed  the  property  of  the  plaintiffs  de- 
stroyed by  the  fire  in  question  on  August  10, 
183(8,  and  within  12  miles  of  plaintiffs'  said  prop- 
erty, was  repeatedly  set  on  fire  by  unknown 
nr.d  unidentilied  engines  of  the  defendant,  and 
that  the  sparks,  causing  the  said  fires,  emitted 
by  the  said  engines,  exceeded  a  hickory  nut  in 
size,  to  be  accompanied  by  evidence  of  experts 
showing  that  engines  throwing  sparks  of  the  size 
of  hickory  nuts  either  did  not  use  the  moat  ap- 
proved spark  arresters  in  general  use,  or,  if  they 
did,  the  spark  arresters  used  were  permitted  to 
become  defective  and  out  of  repair,  or  were 
negligently  managed  by  those  in  charge  of 
them." 

On  appeal  from  a  Judgment  In  favor  of  the 
plaintiffs  it  was  held  that  the  foregoing  offer 
was  improperly  admitted,  but  solely  on  the 
ground  that  it  was  wholly  without  limit  as 
to  time.  In  reversing  the  Judgment  and 
awarding  a  new  trial,  we  said: 

"This  offer,  it  will  be  seen,  was  wholly  with- 
out limit  as  to  time.  The  testimony  received 
under  it  was,  in  some  instances,  confined  to  two 
or  three  months.  In  some  to  six  months,  and 
in  some  the  testimony  _  was  general,  and  in 
such  form  as  not  to  indicate  to  what  period  of 
time  it  referred.  •  •  •  The  examination 
should  be  confined  to  the  negligent  operation  of 
the  engines  of  the  company  at  or  abont  the  time 
of  the  fire,  with  such  reasonable  latitude,  before 
and  after  the  occurrence,  as  is  sufficient  to  en- 
able such  proofs  to  be  practicable." 

The  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  and  twentieth  Assign- 
ments are  overruled. 

[2]  The  eighteenth,  nineteenth,  twenty-first, 
and  twenty-second  assignments  complain  of 
the  admission  of  testimony  as  to  fires  which 
the  witnesses  evidently  thought  bad  been 
caused  by  sparks  or  cinders  from  defendant's 
engines;  but,  as  they  were  unable  to  say 
that  the  fires  had  been  so  caused,  the  in- 
clination of  the  trial  Judge  to  exclude  their 
,  testimony  ought  to  have  prevailed.  The  said 
assignments  are  therefore  sustained. 

[3]  The  twenty-fourth  assignment  alleges 
error  in  permitting  the  plaintiffs  to  show 
the  direction  and  velocity  of  the  wind  at  the 
time  of  the  fire.  We  find  nothing  in  the 
printed  brief  of  counsel  for  appellant  in  sup- 
port of  this  assignment,  and  have,  therefore, 
concluded  that  it  was  abandoned.  It  was 
entirely  proper  for  the  plaintiffs  to  show  by 
competent  testimony  that,  at  the  time  the 
fire  was  discovered,  the  wind  was  blowing 
at  great  velocity  from  the  northwest,  likely 
to  carry  everything  in  the  air  above  the 
tracks  of  the  defendant  company  over  onto 
plaintiffs'  premises. 

[4]  In  the  first  six  assignments,  complain- 
ing of  portions  of  the  charge,  there  is  noth- 
ing calling  for  reversal,  except  that  portion 
which  is  the  subject  of  the  third  assignment. 
As  already  stated,  the  issue  as  to  the  time  of 
the  fire  and  of  the  defendant's  alleged  negli- 
gent operation  of  its  engines  was  expressly 


limited  by  the  plaintiffs  themselves  to  the 
three-quarters  of  an  hour  between  2:30  and 
3:15  p.  m.;  but,  under  the  instruction  com- 
plained of  'in  the  third  assignment,  the  Jury 
were  given  to  understand  that  they  were  at 
liberty  to  find  that  the  spark  which  caused 
the  fire  may  have  fallen  upon  the.  premises 
"at  any  time  prior  to  2  o'clock."  Under 
the  issue  as  made  up  and  tried  by  the  plain- 
tiffs, the  Jury  were  not  at  liberty  to  so  find, 
and  the  third  assignment  is  sustained. 

[S]  Finally  it  is  urged  that,  under  Penn- 
sylvania Railroad  Co.  v.  Kerr,  62  Pa.  353, 
1  Am.  Rep.  431,  there  can  be  no  recovery, 
as  the  spark  which  may  have  started  the 
fire  along  the  retaining  wall  in  plaintiffs 
yard  was  not  the  proximate  cause  of  the 
general  conflagration.  What  we  said  of  the 
above  case,  in  Montgomery  v.  Southern  Mu- 
tual Insurance  Co.,  242  Pa.  86,  88  AtL  924. 
was  that  it  "applied  the  correct  rule  to  the 
facts  in  the  case."  In  the  present  case  the 
burning  was  a  continuous  succession  of 
events,  so  linked  together  that  they  became 
one  natural  whole.  There  were,  as  counsel 
for  appellee  well  contend,  no  separate  and 
distinct  burnings,  but  one  continuous  con- 
flagration, from  the  time  the  fire  started  at 
the  base  of  the  retaining  wall  and  spread 
thence  to  the  sheds,  the  stable,  and  the  main 
building.  The  Kerr  Case  is  without  appli- 
cation. 

[t]  Upon  the  case  as  presented  by  the 
plaintiffs  the  question  of  the  defendant's 
liability  was  for  the  Jury,  and,  but  for  the 
errors  which  are  the  subjects  of  the  sustain- 
ed assignments,  the  Judgment  would  be  af- 
firmed. To  its  alleged  liability  the  defend- 
ant presented  a  complete  defense,  and,  if  the 
Jury  believed  the  testimony  of  its  witnesses 
as  to  the  condition  of  every  engine  that 
passed  by  the  premises  of  the  plaintiffs  be- 
tween 2:30  and  3:15  p.  m.,  September  5, 19A9, 
the  charge  of  negligence  was  utterly  dis- 
proved. Whether  that  oral  testimony  ought 
to  have  been  accepted  as  truth  was  not, 
however,  for  the  court. 

Judgments  reversed,  and  a  venire  facuu 
de  novo  awarded  in  each  case. 


(244  Pa.  E06) 

EBUNG  et  al.  v.  BOROUGH  OF  gCHUYIi- 
KILIi  HAVEN. 

(Supreme  Court  of  Pennsylvania.    March  23, 
1914.) 

1.  Equity  (5  371*)— Pbactice— Jitbisdictioit. 
Where  the  question  of  equity  jurisdiction  is 

raised  by  demurrer  or  in  the  answer  and  not 
withdrawn  by  a  proper  entry  on  the  record, 
the  chancellor  should  dispose  of  it  in  limine,  as 
required  by  act  of  June  7,  1907  (P.  L.  440). 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  I  782 ;  Dec.  Dig.  g  371.*] 

2.  Equity  (|  386*)— Pbaoticb— Jubibdiction. 

Where  defendant  in  a  suit  in  equity  aban- 
dons, at  the  argument,  the  question  of  ju- 
risdiction raised  by  demurrer  or  in  his  answer, 
the   chancellor  should   require  counsel   for  de- 
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fendant  to  withdraw  bo  much  of  the  demurrer 
or  answer  as  denies  the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Equity,  Gent 
Dig.  i  825 ;  Dec.  Dig.  i  386.*] 

8.  Appeal  and  Erbob   ({  248*)— Pbesenta- 

TioN  Below— Equitt. 

On  appeal  from  the  final  decree  entered  in 
a  suit  in  equity,  only  such  matters  as  have  been 
excepted  to  below  and  finally  passed  upon  are 
assignable  for  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1^32,  1435-1439,  1443, 
1447-1452,  1454-1459,  1462,  1464-1468;  Dec 
Dig.  I  248.*] 

4.  Appbai.  and  Ebbob  (S  1009*)— Findinob— 
Evidence. 

Findings  of  the  court  in  a  suit  of  equity 
will  not  be  disturbed  on  appeal,  when  sustained 
by  the  evidence,  though  the  appellate  court 
might  have  found  differently. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8970-3978;  Dec.  Dig.  i 
1009.*] 

5.  Equity  (J  423*)— Decision. 

Where,  in  a  suit  in  equity,  the  court  in 
banc  finds  the  facts  against  the  plaintiffs  on 
the  controlling  questions,  it  may,  under  act  of 
June  7,  1907  (P.  L.  440),  enter  a  decree  finally 
disposing  of  the  issues  raised  by  the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  if  986-990,  992-998,  100&-1014 ;  Dec.  Dig. 
1423.*] 

6.  COUBTB    (I    101*)— DECBBS  — CONOUBBENCE 

OF  Judges. 

In  a  suit  in  equity,  it  is  improper  for  the 
chancellor  who  hears  the  case  to  enter  a  de- 
cree "by  the  court,"  concurred  in  by  the  other 
two  members  of  the  court,  who  did  not  hear  the 
case;  the  two  judges  not  sitting  being  incom- 
petent to  give  any  opinion  on  the  facts  or  law 
nntil  after  the  case  has  been  heard  on  excep- 
tions by  the  judges  sitting  in  banc 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent. 
Dig.  a  344-350,  629;   Dec.  Dig.  i  101.*] 

7.  Eqtjitt  (I  889*)—Pbactici>— Findings. 

A  suit  in  equity  at  issue  upon  answer 
should  be  heard  and  conducted  in  court  in  the 
same  manner  as  an  action  at  iaw  wherein  trial 
by  jury  has  been  waived,  and  requests  for  find- 
ings and  the  findings  made  should  be  filed  in 
the  office  of  the  ^rothonotary,  who  should  then 
enter  a  decree  nisi  pursuant  thereto  and  give 
notice  to  the  parties  or  their  counsel. 

rEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  830;    Dec  Dig.  {  388.*] 

Appeal  from  Court  of  Common  Pleas, 
Scbnylklll  County. 

Bill  for  injunction,  by  John  M.  Ebllng  and 
others  against  the  Borough  of  Schuylkill  Ha- 
Ten.  From  a  decree  dismissing  the  bill,  plain- 
tiffs appeal.    Affirmed. 

Argued  before  BROWN,  MESTBEZAT, 
POTTER,  ELKIN,  and  MOSGHZISKBR,  JJ. 

O.  E.  Berger,  Otto  E.  Farquhar,  and  J.  H. 
Filbert,  all  of  Pottsville,  for  appellants.  J. 
B.  Rellly  and  J.  A.  Noecker,  both  of  Potts- 
Tllle,  for  appellee. 


HESTREZAT,  J.  We  have  examined  this 
record  with  care  and  are  not  convinced  of 
any  reversible  error.  There  are  Irregulari- 
ties in  the  procedure  arising  from  the  disre- 
gard by  the  court  and  counsel  of  the  equity 
roles,  bat  we  will  not  Impose  additional  ex- 


pense on  the  litigants  and  longer  delay  the 
adjudication  of  their  rights,  as  the  evidence 
and  the  manner  of  the  submission  of  the  caa^ 
warrant  the  final  decree  entered  by  the  learn- 
ed court  In  banc. 

This  was  a  blU  filed  by  the  plainUfts  to  re- 
strain the  borough  of  Schuylkill  Haven  from 
entering  into  contracts  for  grading  and  pav- 
ing Dock  street  in  said  borough  and  from 
collecting  assessments  and  entering  liens 
against  the  land  of  the  plaintiffs  under  the 
authority  of  the  ordinance  authorizing  the 
improvement  The  plaintiffs  are  residents 
of  the  borough  and  owners  of  real  estate 
abutting  on  the  street  The  facts  averred 
In  the  bin  as  grounds  of  relief  are:  (1)  That 
the  ordinance  was  enacted  without  a  petition 
of  the  property  owners;  (2)  that  the  street 
had  been  graded  and  macadamized  many 
years  ago  ahd  had  been  kept  up,  repaired, 
and  macadamized  at  public  expense  for  at 
least  60  years,  and  the  pavements  and  curbs 
maintained  by  the  property  owners;  and  (3) 
that  the  expense  of  the  work  will  increase 
the  Indebtedness  of  the  borough  above  2  per 
centum  of  the  assessed  valuation  of  the  tax- 
able property  therein.  The  answer  admitted 
the  facts  averred  as  the  first  and  denied  the 
facts  averred  as  the  second  and  third  grounds 
of  relief.  The  answer  also  averred  that  the 
court  had  no  Jurisdiction,  for  want  of  equity, 
and  that  plaintiffs  have  an  adequate  remedy 
at  law. 

The  learned  president  Judge  of  the  court 
below,  sitting  as  chancellor,  heard  the  case, 
found  the  facts,  stated  his  conclusions  of 
law,  answered  numerous  requests  of  both 
parties  for  findings  of  fact  and  law,  and  en- 
tered a  decree  restraining  the  borough  from 
collecting  any  assessment  and  entering  any 
lien  against  the  land  of  the  plaintiffs  under 
the  authority  of  the  ordinance  providing  for 
the  Improvement  The  learned  chancellor 
found  that  the  street  had  been,  previously 
paved,  and  that  therefore  the  borough  could 
not  pave  it  again  partly  at  the  expense  of 
the  abutting  property  owners.  As  this  find- 
ing was  controlling  against  the  defendant,  the 
other  questions  raised  by  the  pleadings  were 
not  determined.  Numerous  i^xceptions  to 
the  findings  of  the  chancellor  were  filed  by 
both  parties  and  were  disposed  of  in  an  opin- 
ion and  decree  by  the  other  two  judges  of  the 
common  pleas;  the  president  Judge  who  sat 
as  chancellor  being  absent  The  decree  sus- 
tained the  defendant's  first  and  sixty-eighth 
exceptions,  set  aside  and  revoked  the  chan- 
cellor's decree,  and  dismissed  the  bill  for 
want  of  Jurisdiction.  Subsequently  a  reargu- 
ment  was  had  before  the  three  Judges  sitting 
In  banc,  and  a  decree  was  entered  by  the 
court  sustaining  certain  exceptions  and  dis- 
missing the  bill  without  prejudice  to  plain- 
tiffs' right  to  defend  at  law.  The  chancellor 
who  first  heard  the  case  dissented.  The 
plaintiffs  have  taken  this  appeal. 
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In  disposing  of  the  exceptions  to  tbe  chan- 
cellor's decree,  the  two  Judges  filed  an  opin- 
ion In  which  they  only  considered  and  dis- 
posed of  the  question  of  Jurisdiction.  In  the 
subsequent  hearing  before  the  full  bench,  the 
parties  were  heard  on  all  the  questions  rais- 
ed by  the  exceptions  to  the  chancellor's  de- 
cree and  his  findings  of  fact  and  law,  and 
the  majority  of  the  court  filed  an  exhaustive 
opinion  In  which  they  dealt  with  both  the 
merits  of  the  case  and  the  question  of  Ju- 
risdiction. The  decree  entered  by  the  court 
permits  the  plaintiffs  to  assert  their  rights 
at  law  In  any  proceeding  by  the  borough  to 
pave  and  grade  Dock  street  In  pursuance  of 
the  ordinance. 

[1]  Tbe  question  of  the  Jurisdiction  of  his 
court  having  been  raised  by  the  answer,  the 
act  of  June  7,  1907  (P.  L.  440),  required  the 
learned  chancellor  to  decide  the  Issue  In 
limine.  This  was  not  done;  the  chancellor 
in  his  opinion  stating  as  a  reason  that  the 
point  had'not  been  argued  and  was  not  pressed 
at  any  time  during  the  hearing  of  the  case. 
He  was  evidently  misled  as  to  tbe  defendant 
borough's  Intention  to  question  the  Jurisdic- 
tion, as  It  filed  an  exception  to  the  decree  al- 
leging the  chancellor  had  erred  in  not  dis- 
missing the  bill  tor  want  of  Jurisdiction. 
Where  the  question  of  Jurisdiction  Is  raised 
by  demurrer  or  In  the  answer,  and  It  Is  not 
withdrawn  by  a  proper  entry  on  the  record, 
the  chancellor  should  dispose  of  It  as  requir- 
ed' by  the  act 

[2]  In  the  present  case.  If  the  defendant 
borough  did  not  Insist  on  the  decision  of  the 
question  of  Jurisdiction,  the  learned  chan- 
cellor should  have  required  Its  counsel  to 
formally  withdraw  that  paragraph  of  the  an- 
swer denying  the  Jurisdiction  of  the  court 
This  would  have  prevented  the  misunder- 
standing between  the  Judge  and  counsel,  and 
alto  prevented  counsel  from  again  raising  the 
question  by  exceptions  to  tbe  chancellor's 
d^creei  As  a  matter  of  practice,  the  record 
'should  disclose  the  withdrawal  of  the  objec- 
tions to  the  Jurisdiction  when  the  question 
has  been  raised  by  a  demurrer  or  answer. 

[3]  It  was  conceded  that  the  ordinance 
was  enacted  without  a  petition  of  the  proper- 
ty owners,  but  the  defendant  claimed  that 
this  was  authorized  by  the  act  of  May  12, 
1911  (P.  L.  288).  The  plaintiffs'  contention 
is  that  this  act  was  repealed  by  the  act  of 
June  18, 1911  (P.  li.  887),  and  hence  tbe  ordi- 
nance was  defective  unless  supported  by  a 
petition  of  the  owners.  Tbe  court  In  banc 
understood '  the  question  to  have  been  aban- 
doned'and  did  not  consider  It;  the  court  say- 
ing In  Its  opinion: 

"The  first  ground  was  not  pressed  by  the 
plaintiffs  and  was  not  considerM." 

This  seems  to  be  denied  by  the  appellants, 
but  the  briefs  of  both  parties  sustain  the 
court'  The  appellees  say: 

"Tbe  validity  of  the  ordinance  was  entirely  a 
.legal  question  and  was  abandoned  by  the  appel- 
lants Spring  the  course  of  the  triaL" 


It  is  true  that  the  plaintiffs  in  their  thir- 
teenth request  for  findings  of  law  requested 
the  chancellor  to  find  that  the  earlier  was 
repealed  by  the  later  statute,  but  the  request 
was  not  answered,  and  of  course  was  not  be- 
fore the  court  in  banc  In  their  printed  brief 
the  plaintiffs  say  that  if  the  diancellor,  in 
handing  down  bis  decision,  had  not  stated 
that  his  colleagues  concurred  in  his  findings, 
"the  plaintiffs  would  have  insisted  on  a  dis- 
position of  the  question  raised  by  the  thir- 
teenth request  for  findings  of  law."  We 
therefore  cannot  convict  the  learned  court 
below  of  error  for  not  considering  and  decid- 
ing the  question,  and  it  must  be  considered 
out  of  the  case. 

By  the  tenth  paragraph  of  their  bill,  the 
plaintiffs  allege  that,  if  the  contract  author- 
ized by  tbe  ordinance  is  let  by  the  defendant 
borough,  the  Indebtedness  of  the  borough  will 
be  Increased  above  the  constitutional  limit 
This  is  the  third  question  which  the  court 
below  considered  and  ruled  against  plaintiffs 
on  the  facts.    In  Its  opinion  the  court  says : 

"The  plaintiffs  presented  no  conclusive  evi- 
dence on  the  third  ground  (for  relief),  and  the 
evidence  on  tbe  part  of  the  defendant  shows 
clearly  that  the  indebtedness  of  the  boroueh 
will  not  be  increased  alwve  2  per  centum  of  the 
asseBsed  valuation  of  all  taxable  property  in  the 
borough." 

The  evidence  warrants  this  finding  of  fact, 
and  therefore  we  cannot  reverse  it 

[4]  Of  the  other  and  second  ground  on 
which  the  plaintiffs  rest  their  right  to  relief, 
to  wit  the  street  was  graded  and  macada- 
mized many  years  ago  and  has  been  kept  up, 
repaired,  and  macadamized  at  paUic  ex- 
pense for  at  least  60  years  and  the  pave- 
ments and  curbs  maintained  by  the  prc^erty 
owners,  the  learned  court  says: 

"The  second  ground  is  the  only  one  left  for 
consideration,  and  it  was  the  only  one  urged  by 
the  plaintiffs  and  rests  entirely  upon  the  facta 
in  the  case." 

The  court  then  reviews  at  great  length  the 
evidence  submitted  on  this  question,  and  con- 
cludes against  the  contention  of  tbe  plalntiffa 
that  Dock  street  had  hitherto  been  paved  or 
macadamized  within  the  meaning  of  the  law 
which  prohibits  the  borough  from  again 
grading  and  paving  a  street  partly  at  the  ex- 
pense of  the  abutting  property  owners.  We 
have  examined  the  evidence  and  think  it  sus- 
tains the  court's  conclusion.  At  least  it  is 
sufficient  to  support  the  court's  findings,  and, 
under  the  well-settled  rule,  this  court  though 
it  might  have  found  differently,  will  not  re- 
verse. 

[5]  The  court  in  banc,  having  found  the 
facts  against  the  plaintiffs  on  the  controlling 
questions  in  the  case,  might  have  entered  a 
decree  finally  disposing  of  the  issues  raised 
by  the  pleadings.  This  is  authorized  by  the 
act  of  1907,  where  the  question  oC  Jurisdic- 
tion has  not  been  decided  against  the  plain- 
tiff in  limine.  The  facts  found  by  the  court 
did  not  warrant  the  relief  prayed  for  in  the 
blU.    The  decree,  however,  fully  protects  the 
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plaintUfB  by  parmlttlng  them  to  defend  at 
law  against  any  invasion  of  tbelr  rights  In 
grading  and  paving  the  streets  under  the  or- 
dinance In  question. 

The  Irregular  procedure  In  the  court  below 
In  this  case  requires  us  to  direct  attention 
to  the  proper  practice  In  such  cases.  The 
record  here  Is  burdened  with  unnecessary 
exceptions,  and  the  procedure  Is  at  variance 
with  the  plain  words  of  the  act  of  assembly 
whl<±i,  no  doubt,  is  attributable  In  great  part 
to  a  disregard  of  the  rules  of  equity  practice, 
and  the  failure  to  observe  a  distinction  in 
such  cases  between  the  duties  of  a  Judge,  sit- 
ting as  chancellor,  and  the  court  sitting  in 
banc 

((]  The  chancellor  filed  an  opinion  and  en- 
tered a  decree  "by  the  court,"  Instead  of  fil- 
ing his  findings  and  by  a  proper  order  direct- 
ing the  prothonotary  to  enter  a  decree  nisi 
in  accordance  with  the  findings.  The  court 
in  banc  and  counsel  dealt  with  the  first  de- 
cree as  if  made  "by  the  court."  The  printed 
record  discloses  the  findings  of  fact  and  law 
"made  by  the  chancellor,  joined  In  by  the 
court,"  which,  in  itself,  is  unintelligible,  but, 
as  explained  in  appellant's  brief,  means  that 
the  learned  chancellor  In  handing  down  his 
(pinion  sta.ed  that  liis  colleagues  concurred 
in  his  findings.  The  two  nonslttlng  Judges 
had  not  heard  the  case,  and  could  give  no 
opinion  on  the  facts  or  law  until  after  It  was 
heard  on  exceptions  by  the  Judges  sitting  in 
banci  The  decree  thereafter  entered  Is  the 
decree  of  the  court  Schuylkill  county  is  a 
separate  Judicial  district  and  has  "three  Jivlg- 
ee  learned  In  the  law  in  the  common  pleas." 
The  three  Judges  constitute  one  court  and 
not  three  courts,  and  appeals  lie  to  the  prcq^- 
er  appellate  court  from  the  Judgment  or  de- 
crees, not  of  the  Judge,  but  of  the  court.  The 
equity  rules  provide  that  the  hearing  of  cases 
in  equity  shall  be  conducted  before  the  Judge 
sitting  as  chancellor. 

[7]  When  a  case  is  at  issue  upon  answer, 
it  is  to  be  heard  and  conducted  In  court  in 
the  same  manner  as  an  action  at  law  wherein 
trial  by  Jury  has  been  waived.  The  requests 
for  findings  of  fact  and  law  with  the  answers 
thereto,  and  the  findings  of  the  Judge,  both 
of  law  and  fact,  must  be  filed  in  the  pro- 
thonotary's  office,  whereupon  the  "prothono- 
tary shall  enter  a  decree  nisi  in .  accordance 
therewith,  and  give  notice  to  the  parties  or 
their  couns^L"  If  no  exceptions  are  filed 
within  ten  days,  the  prothonotary  enters  a 
final  decree  as  of  course.  If  exceptions  are 
filed,  they  are  heard  upon  the  argument  list 
as  upon  a  rule  for  a  new  trial,  and  the  Judge 
(if  alone  composing  the  court)  or  the  court 
(if  composed  of  more  than  one  Judge)  in  banc 
may  sustain  or  dismiss  any  of  such  exceptions 
and  confirm,  modify,  or  change  the  decree ; 
and  upon  appeal  such  matters  only  as  have 
been  so  excepted  to  and  finally  passed  upon 
by  the  court  are  assignable  for  error.    This 


is  the  orderly  mode  of  procedure  in  such 
cases  required  by  the  equity  rules  and  should 
have  been  followed  in  disposing  of  the  pres- 
ent case.  We  had  occasion  to  call  attention 
to  the  proper  practice  in  equity  cases  in  My- 
ers V.  Consumers'  Coal  Co.,  212  Pa.  193,  200, 
61  AtL  825. 
The  decree  is  affirmed. 

'  (2M  PSL  37S) 

SCHMID  et  al.  v.  LANCASTER  Avk 
THEATER  CO.  et  al. 

(Supreme  Ciourt  of   Pennsylvania.     March  0, 
1914.) 

1.  Equity  (J  327*)— Fbatjd— Vabiamcb— Dis- 

UISSAL. 

Failure  of  complainant,  in  a  bill  in  equity 
to  sustain  by  evidence  a  positive  averment  of 
fraud,  will  not  entitle  defendant  to  dismissal 
where  there  is  proof  of  constructive  fraud. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  651,  652 ;   Dec.  Dig.  {  32T.»J 

2.  OoBPOBATioNs  (§  310*)— DiBXCTOBs  — Du- 
ty TO  Shabeholdebb. 

The  directors  of  a  corporation  are  tmund  to 
administer  its  affairs  with  strict  impartiality  in 
the  interest  of  ail  the  shareholders  alike. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  g|  1352-1362 ;   Dec.  Dig.  i  310.»] 

3.  CoBPOBATiONS  (f  320*)— Lease  or  Pbopeb- 
TY— Fbaud. 

The  action  of  the  directors  of  a  corporation 
in  leasing  the  entire  corporate  property  to  an- 
other corporation  is  presumably  fraudulent 
where  another  equally  responisible  party  offers, 
with  their  knowledge,  to  pay  a  much  greater 
rental,  especially  where  the  directors  votmg  for 
the  lease  are  financially  interested  in  the  lessee 
corporation. 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Cent.  Dig.  U  1426-1431,  1433-1439;  Dec.  Dig. 
i  820.*] 

4.  C!0BP0BATI0R8  (|  317*)— FbauDUU!NT  CON- 

TBACTS — Ratification.  . 

The  act  of  the  majority  stockholders  of  a 
corporation,  in  subservience  to  whose  interests 
the  directors  made  a  fraudulent  contract  in  sub- 
sequently' voting  to  approve  such  contract 
against  the  protest  of  the  minority  did  not  con- 
stitute a  ratification  of  the  contract. 

[BM.  Note.— For  other  cases,  see  CorporaQona, 
Cent  Dig.  §}  1401-1414;   Dec.  Dig.  |  317.*] 

Appeal  from  C!ourt  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Mathew  Schmld  and  another 
against  the  Lancaster  Avenue  Theater  Com- 
pany and  others  to  enjoin  the  execution  of  a 
lease.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeaL    Reversed. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN,  STEWART,  and  MOSCHZIS- 
KEB,  JJ. 

John  O.  Johnson  and  Benjamin  O.  Frick, 
both  of  Philadelphia,  for  appellants.  Alex. 
Simpson,  Jr.,  and  Ehrlicb  &  Archbald,  all  of 
Philadelphia,  for  appellees. 

STEWART,  J.  The  bill  in  this  case  was 
filed  to  restrain  a  proposed  renewal  of  the 
lease  of  the  William  Penn  Theater  on  Lan- 
caster avenae,  Philadelphia,  by  the  William 
Penn  Theater  (}ompany  to  the  Penn  C!liarter 
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Amusement  Company,  Incotporated,  for  a  pe- 
riod of  five  years  from  October  1, 1914,  at  an 
annual  rental  of  $22,500.  The  bill  averred 
tbat  the  renewal  of  the  existing  lease  as  pro- 
posed would  be  a  fraud  on  plaintiffs'  rights 
as  minority  stockholders,  inasmuch  as  at  a 
meeting  of  the  board  of  directors  at  which  a 
renewal  of  the  lease  was  decided  on,  and  be- 
fore such  action  was  taken,  a  written  offer 
from  a  responsible  and  equally  capable  party 
was  submitted,  agreeing  to  accept  a  lease  of 
the  theater  for  a  like  term  paying  therefor 
an  annual  rental  of  $30,000,  giving  satisfac- 
tory security  therefor,  which  offer  was  "re- 
jected, and  the  lease  to  the  Penn  Charter 
Amusement  Company  ordered  by  a  vote  of 
three  to  two;  the  three  parties  voting  In  the 
affirmative  being  Interested  in  the  Penn  Char- 
ter Amusement  Company.  The  answer  filed 
■raised  but  few  questions  of  fact;  it  denied 
that  the  three  directors  who  voted  in  favor 
of  the  lease  to  the  amusement  company  were 
interested  financially  in  said  company,  and, 
without  assigning  any  reasons  for  the  rejec- 
tion of  the  higher  rental  offered,  denied  all 
fraudulent  design  or  effect  Upon  hearing 
plaintiffs'  bill  was  dismissed.  The  appeal  is 
from  the  decree  dismissing  the  bill.  We  ex- 
cerpt from  the  findings  of  fact  by  the  learn- 
ed chancellor  such  as  we  regard  Important  to 
a  correct  understanding  of  the  case  and  the 
termination  of  the  question  here  raised. 

The  Lancaster  Avenue  Theater  Company 
was  Incorporated  in  March,  1909,  for  the  pur- 
pose of  building,  maintaining,  and  managing 
theaters,  etc.,  with  a  capital,  stock  of  500 
shares  of  the  par  value  of  $100.  Within  a 
few  months  thereafter  the  capital  stock  was 
Increased  to  $150,000,  consisting  of  1,500 
shares.  Of  these,  1,120  of  the  par  value  of 
$100  were  issued  in  return  for  cash  payment 
as  follows:  339  shares  to  W.  W.  Miller;  392 
shares  to  Gustavus  A.  Muller;  and  389  shares 
to  Mathew  Schmid.  On  December  8,  1911, 
the  holding  of  these  shares  was  as  follows: 
W.  W.  Miller  338;  Joseph  S.  Miller,  son  of 
W.  W.  Miller,  1;  Gustavus  A.  Muller  131; 
Gustavus  C.  Muller  130;  Walter  H.  Muller  131; 
Mathew  Schmid  333;  and  William  A.  Schmid, 
son  of  the  latter,  56.  The  Lancaster  Avenue 
Theater  Company  was  thus  practically  a 
close  corporation.  Three  families  or  inter- 
ests were  engaged  in  It.  Out  of  the  total 
number  of  shares,  the  Miller  family  held  339, 
the  Muller  family  392,  and  the  Schmid  fam- 
ily 389.  In  August,  1909,  the  above-named 
W.  W.  Miller  organized  the  Penn  Charter 
Amusement  Company,  with  a  capital  stock 
of  50  shares  of  the  par  value  of  $100  each. 
These  shares  were  issued  as  follows:  5  to 
Metzel,  secretary  of  the  company;  7%  to  Gus- 
tavus A.  Miller;  and  87%  to  W.  W.  MUIer. 
The  company  has  no  other  assets.  Upon  the 
completion  of  its  building  the  William  Penn 
Theater  Company  leased  it  to  the  Penn  Char- 
ter Amusement  Company,  then  and  how  con- 
trolled by  the  said  W,  W.  Miller,  who  is  the 
president  of  both  companies,  for  a  term  of 


five  years  from  September,  1^09,  at  a  yearly 
rental  of  $20,000;  the  plaintiffs  in  the  pres- 
ent bill  assenting.  Before  one-half  of  the 
term  of  this  lease  had  expired,  Sth  December, 
1911,  at  a  meeting  of  the  board  of  directors 
of  the  William  Penn  Theater  Company,  a  re- 
newal of  the  lease  to  the  Penn  Charter 
Amusement  Company  for  a  period  of  five 
years  from  the  expiration  of  the  existing 
lease  at  a  rental  of  $22,500  per  annum  was 
ordered.  The  consideration  of  the  matter 
was  postponed  until  the  meeting  of  5tb 
March,  1912.  At  the  meeting  held  on  this  lat- 
er date  all  the  directors  (comprising  all  the 
stockholders),  vrith  the  exception  of  Gusta- 
vus A.  Muller,  the  were  present;  W.  W.  Mil- 
ler presiding.  After  other  business  had  been 
finished.  Miller  called  to  the  chair  Gustavus 
C.  Muller,  and  then  personally  submitted  the 
proposition  of  the  Penn  Charter  Amusement 
Company  for  renewal  of  its  lease  of  the  the- 
ater, and  asked  that  it  be  accepted  upon  the 
terms  therein  indicated.  Before  the  vote 
was  taken,  a  written  offer  was  submitted  by 
Mathew  Schmid  from  Fred  G.  Nixon-Nlrdlln- 
ger,  a  successful  lessee  and  manager  of  the- 
aters, and  a  man  of  financial  responsibility, 
to  lease  the  theater  at  the  end  of  the  current 
term  for  a  term  of  ten  or  five  years,  as  might 
be  desired,  at  an  annual  rental  of  $30,000,  in 
which  offer  it  was  stated  that  "they  [himself 
and  parties  associated]  were  prepared  to  se- 
cure the  lease  with  any  reasonable  security 
your  company  may  elect"  Both  Nirdllnger 
and  Schmid  testified  that  the  latter  was  not 
a  party  to  the  offer,  and  this  testimony  was 
not  contradicted  in  any  way.  Miller  resum- 
ing the  chair,  two  resolutions  were  proposed 
and  passed ;  one  accepting  the  offer  of  the 
Penn  Charter  Amusement  Company  for  re- 
newal of  its  lease  at  a  rental  of  $22,500  per 
annum,  the  other  directing  that  the  lease  be 
executed.  Though  all  the  directors  were 
present  excepting  Gustavus  A.  Muller,  there 
were  but  five  votes;  those  voting  in  the  af- 
firmative were  Gustavus  G.  Muller,  Walter 
H.  Muller,  and  Joseph  S.  MlUer,  neither  of 
whom  had  financial  interest  in  the  Penn  Char- 
ter Amusement  Company;  those  voting  in  the 
negative  were  the  two  Schmids.  Within  a 
few  days  after  this  action  was  taken  the 
plaintiffs  filed  their  present  bill.  Thereupon 
a  stockholders'  meeting  of  the  Lancaster 
Avenue  Theater  Company  was  called.  At 
this  meeting  a  resolution  approving  the  ac- 
tion taken  at  the  directors'  meeting  was 
adopted;  the  Miller  and  the  Muller  interests 
voting  730  shares  in  support  of  the  action  of 
the  directors,  and  the  Schmid  Interests  389 
shares  In  the  negative. 

[1]  Such  are  the  general  findings  of  fact. 
While  several  of  them  are  challenged  as  in- 
correct by  the  assignments  of  error,  there  Is 
but  one  of  sufficient  materiality  to  call  for 
discussion,  and  that  only  because  the  learn- 
ed chancellor  has  derived  from  it  his  govern- 
ing conclusion,  that  the  action  of  the  direc- 
tors in  voting  the  lease  to  the  Penn  Charter 
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Amusement  Company  stands  clear  of  fraudu- 
lent design  or  effect.  The  finding  is  that  nei- 
ther of  the  directors  who  so  voted,  Gustavus 
C.  MuUer,  Walter  H.  Muller,  and  Joseph  B. 
Miller,  was  financially  Interested  in  the 
amusement  company.  While  it  Is  true  that 
plaintiffs  aver  In  their  bill  that  the  parties 
named  were  financially  interested  in  the 
amusement  company,  it  by  no  means  follows 
that  they  are  entitled  to  the  relief  prayed  for 
only  as  they  have  succeeded  in  establishing 
this  particular  fact  What  the  bill  specifi- 
cally charges  la  that  the  execution  of  the  pro- 
posed lease  to  the  amusement  company  would 
be  a  fraud  on  plaintiffs'  rights  as  minority 
stockholders  in  the  Lancaster  Avenue  Thea- 
ter Company,  for  the  reason  tliat  it  is  a  lease 
of  the  entire  property-  of  the  theater  com- 
pany at  a  rental  of  $22,500  per  annum,  when 
another  equally  responsible  party  stood  ready 
and  offered  to  pay  an  annual  rental  of  $30,- 
000  for  the  same  property,  a  fact  known  to 
the  directors  at  the  time.  If  this  result  was 
reached  by  the  votes  of  directors  financially 
Interested  in  the  amusement  company,  except 
as  otherwise  explained,  the  law  would  refer 
it  to  the  fact  stated  and  condemn  it  as  an  ac- 
tual fraud;  if,  by  the  votes  of  directors  not 
financially  interested  in  the  amusement  com- 
pany, unexplained,  the  law  would  condemn  It 
none  the  less,  but,  as  a  constructive  fraud, 
one  not  depending  on  fraudulent  intent,  but 
one  arising  by  legal  implication.  The  fail- 
ure of  a  complainant  to  sustain  the  positive 
averment  of  actual  fraud  will  not  entitle  the 
defendant  to  the  dismissal  of  the  bill,  when 
there  Is  proof  of  constructive  fraud.  Bick- 
etts'  Appeal.  9  Sadler,  247,  12  Atl.  60.  So,  if 
the  finding  that  the  directors  named  were 
without  financial  interest  in  the  amusement 
company  were  to  be  sustained,  it  would  not 
by  any  means  be  conclusive  of  the  controver- 
sy. So  much  with  respect  to  the  legal  con- 
clusion derived  by  the  chancellor.  Now  as 
to  the  finding  itself.  Certainly  it  cannot  be 
said  that  the  evidence  supports  it  except  as 
the  finding  is  to  be  understod  in  a  very  qual- 
ified sense.  If  all  that  it  means  is  that  nei- 
ther of  these  parties  was  the  owner  of  stock 
in  his  own  name  In  the  amusement  company, 
It  la  correct;  but,  understood  in  the  larger 
sense  as  indicating  that  neither  was  in  posi- 
tion to  be  individually  advantaged  by  the 
financial  success  of  the  amusement  company, 
it.  would  be  manifest  error.  Of  the  parties 
here  involved,  Joseph  S.  Miller  was  the  son 
of  W.  W.  Miller,  the  owner  of  a  very  decided 
majority  of  the  stock  of  the  amusement  com- 
pany; the  two  Mullers  were  sons  of  Ousta- 
vus  A.  Mailer,  the  only  person  holding  any 
considerable  part  of  the  remainder  of  that 
stock.  These  were  the  only  directors  voting 
affirmatively  for  the  lease  at  a  meeting  where 
every  director  and  stockholder  of  the  theater 
company  were  present,  excepting  Gustavus  A. 
Muller.  Joseph  S.  Miller  was  the  holder  of 
one  share  of  stock  In  the  theater  company 
given  him  by  his  father,  W.  W.  Miller;  one 


of  the  Mullers  held  130  shares,  given  him  by 
his  father;  the  other,  131  shares,  acquired  in 
the  same  way.  With  the  status  of  the  par- 
ties thus  fixed  with  respect  to  their  several 
holdings  in  the  theater  company,  another  dis- 
tinct finding  by  the  chancellor,  which  we  here 
qnote  at  length,  enables  us  to  understand 
fully  what  the  vote  cast  by  each  of  these  di- 
rectors represented: 

"(19)  Gustavus  C.  Muller,  Walter  H.  Muller, 
and  Joseph  S.  Miller  bad  no  financial  interest 
in  the  Penn  Charter  Amusement  Company,  and 
each  of  them  owned  absolutely  the  stock  in  the 
Lancaster  Avenue  Theater  Company,  standing 
in  his  name.  It  is  a  fact,  however,  that  these 
sons  of  their  fathers  look  upon  the  several  in- 
terest in  this  transaction  as  composed  of  three 
family  interests,  and  that  the  members  of  each 
family  regard  the  interest  of  its  head  as  their 
own  interest.  This  view,  thouRh  not  merely 
financial,  and  in  some  respects  perhaps  senti- 
mental, undoubtedly  colors  the  relations  of  the 
parties  concerned.  Gustavus  C.  Muller  and 
Walter  H.  Muller  look  upon  the  interest  of 
their  father,  Gustavas  A.  Muller,  as  their  own; 
Joseph  S.  Miller  looks  in  the  same  manner  up- 
on the  interest  of  his  father,  Wm.  W.  Miller; 
and  William  A.  Schmid  does  the  like  as  regards 
the  interest  of  his  father.  Mathew  Schmid." 

[2]  This  finding  either  means  a  community 
of  financial  interests  between  the  member- 
slilp  of  each  family  group  according  to  its 
stockholding,  or  it  means  nothing.  As  we 
read  it,  it  means  even  more  than  a  commu- 
nity of  interest;  it  is  a  clear  finding  that  the 
determining  power  in  each  group  was  in  Its 
head,  and  that  the  collective  power  of  the 
group  in  the  management  of  the  affairs  of 
the  ttieater  company  was  always  directed  to 
the  attainment  of  ends  which  met  tiie  views 
and  better  secured  the  Interest  of  its  head. 
This  finds  appropriate  illustration  in  the 
vote  by  which  the  resolution  was  passed  giv- 
ing the  lease  to  the  amusement  company. 
The  meeting  that  was  called  to  take  action 
on  the  proposed  lease  was  presided  over,  by 
W.  W.  Miller,  the  largest  stockholder  both 
in  the  theater  company  and  in  the  amuse- 
ment company.  He  was  actively  urging  that 
the  lease  be  given  to  the  latter  company — 
virtually  to  himself,  since  In  his  testimony 
he  speaks  of  it  as  his  own — ^but  refrained 
from  voting,  allowing  his  son  Joseph  S.,  the 
holder  of  but  one  share,  to  cast  for  the 
family  group  the  determining  vote,  for  with- 
out that  vote  in  the  afSrmative  the  reaolu* 
tlon  would  have  failed  of  adoption.  Gusta- 
vus A.  Muller  was  absent  but  was  represented 
by  his  two  sons ;  these  voting  in  the  afl9rma- 
tive  with  Joseph  S.  Miller  to  give  the  lease 
to  the  amusement  company,  in  which  the 
head  of  this  particular  group  was  a  stock- 
holder. The  disguise  attempted  at  the  meet- 
ing of  having  those  only  vote  who  were  not 
involved  stockholders  of  the  amnsement  com- 
pany does  not  and  cannot  conceal  the  fact 
that  the  Interests  which  f^ese  votes  represent- 
ed and  expressed  were  the  same  Interests  that 
owned  and  controlled  the  amusement  com- 
pany. In  the  very  qnalifled  sense  we  have 
above  indicated  the  finding  of  the  chancellor 
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that  these  directors  were  without  financial 
interests  in  the  amusement  company  may  be 
sustained;  but  so  qualified  it  is  without  ef- 
fect In  any  larger  sense  it  could  not  be 
sustained.  Our  own  finding  is  that,  while 
these  directors  were  not  Individual  share- 
holders in  the  amusement  company,  each  is 
shown  to  have  had  such  a  substantial  inter- 
est In  the  subject  as  disquaUfled  him  from 
voting  on  the  question.  It  is  further  appar- 
ent that  these  men  were  directors  if  not  by 
the  direct  selection  of  W.  W.  Miller  and 
Gustarus  A.  Miller,  certainly  by  their  grace 
and  sufferance;  and  it  is  manifest  from  the 
chancellor's  finding  above  that  they  were 
there  to  act  consistently  with  the  views  and 
wishes  of  those  who  gave  them  their  tenure 
of  office. 

"Nothing  can  be  more  unjustifiable  and  dis- 
honorable than  an  attempt  on  the  part  of  those 
holding  a  majority  of  the  shares  in  a  corpora- 
tion to  place  their  nominees  in  control  of  the 
company  and  then  use  their  control  for  the 
purpose  of  obtaining  advantages  to  themselves 
at  the  expense  of  the  minority;  it  would  be  a 
conspiracy  to  commit  a  breach  of  trust.  The 
directors  of  a  company  are  bound  to  administer 
its  affairs  with  strict  impartiality,  in  the  inter- 
est of  all  the  shareholders  alike,  and  the  inabil- 
ity of  the  minority  to  protect  themselves 
against  unauthorized  "Cts  performed  with  the 
connivance  of  the  majority,  renders  their  right 
to  the  protection  of  the  courts  the  more  clear." 
Morawetz  on  Private  Corporations,  |  629. 

We  need  not  stop  to  point  ont  the  appli- 
cability of  tbls  rule  to  the  determining  vote 
of  Joseph  S.  Miller,  the  holder  of  a  single 
share  of  stock,  the  gift  of  Us  father. 

[3]  But  even  were  we  to  admit  entire  ex- 
oneration of  these  directors  from  the  cliarge 
that  they  were  financially  Interested  in  the 
amusement  company,  how  would  'the  case 
then  stand?  Here  was  a  transaction  begun 
and  ended  by  these  directors  which  on  its 
face  shows  an  acceptance  by  the  directors 
of  an  annual  rental  for  the  company's  prop- 
erty of  $22,500  for  a  term  of  five  years,  and 
the  rejection  of  an  offer  by  an  admittedly 
responsible  party  to  rent  the  same,  under  the 
same  terms,  for  the  same  period,  at  an  an- 
nual rental  of  $30,000  involving  a  total  loss 
to  the  company  of  $37,500.  The  good  faith 
of  the  parties  responsible  for  the  transaction 
is  questioned  in  a  legal  proceeding  begun  by 
dissatisfied  stockholders.  Unexplained,  the 
transaction,  so  manifestly  and  seriously  prej- 
udicial to  the  rights  of  the  minority,  might 
well  give  rise  in  the  mind  of  the  questioning 
party  to  something  stronger  than  mere  sus- 
picion that  the  Interest  of  the  shareholders 
had  for  some  reason  been  Improperly  sac- 
rificed, If  not  for  reasons  of  private  gain, 
through  favoritism  or  some  other  equally 
reprehensible  consideration  involving  gross 
dereliction  of  duty.  It  is  too  clear  for  dis- 
cussion that  under  such  conditions  aa  we  have 
here,  with  the  rejection  of  the  higher  bid 
and  the  acceptance  of  the  lower  admitted  in 
the  pleadings,  the  onus  rested  upon  the  par- 
ties responsible  for  the  fact  to  show  the 


fairness  of  the  transaction.  Except  as  ex- 
plained so  as  to  make  it  consist  with  good 
faith  the  legal  inference  would  be  that,  ei- 
ther through  design  or  by  willful  neglect  on 
the  part  of  the  directors,  it  was  in  effect  an 
appropriation  of  corporate  assets  to  other 
than  corporate  purposes.  The  answer  filed 
contained  no  explanation  whatever.  We 
have  to  look  to  the  testimony  of  these  di- 
rectors to  ascertain  the  reasons  for  their 
votes.  Each  asserts  that  he  voted  in  good 
faith;  but  that  is  a  matter  to  be  judged  of 
by  the  sufficiency  of  the  reasons  given. 
First,  Gustavus  C.  Muller  thus  states  his 
reasons: 

"I  voted  that  day  for  the  continuance  of  the 
lease  to  Mr.  Miller,  for  this  reason :  When 
the  proposition  was  first  spoken  of.  the  purchase 
of  the  building  and  operating  the  William  Pena 
theater,  Mr.  Miller,  Mr.  Schmid,  and  my  father 
had  a  talk.  That  talk  was  that  they  would  go 
in  on  thirds  and  complete  the  house,  and  Mr. 
Miller  should  be  lessee.  I  don't  believe  he 
would  have  gone  in  if  it  hadn't  been  for  the 
promise.  I  also  voted  because  I  thought  the 
bouse  bad  been  successful  and  was  operating  in 
a  successful  manner.  Everybody  seemed  pleas- 
ed with  it.  People  came  to  me  and  compli- 
mented me  on  the  conduct  of  the  house,  and 
everything  else,  and,  as  I  stated  before,  it  makes 
no  difference  to  our  side,  one  way  or  another, 
whether  the  lease  would  be  held  by  Mr.  Miller, 
or  whether  it  would  be  held  by  Mr.  Nixon, 
financially." 

He  was  asked  the  following  question: 
"Just  give  us  all  the  reasons  why,  acting 
out  of  a  high  regard  for  good  faith,  you 
voted  to  turn  down  a  proposition  to  take 
$30,000  rent,  and  accepted  one  to  pay  but 
$22,500.  Without  characterizing  your  action 
at  all,  give  us  the  reason  for  it"  His  an- 
swer waa,  "Because,  financially.  It  didn't 
make  any  difference  one  way  or  another." 
This  question  followed:  "And  therefore,  In- 
asmuch as  it  didn't  make  any  difference  to 
you,  ovring  to  this  balance  of  interest,  you 
voted  in  favor  of  the  lower  rental,  and  dis- 
regarded the  fact  that  it  did  make  a  differ- 
ence to  another  stockholder.  Is  tlutt  so?" 
To  tUs  he  answered,  "That  Is  so." 

Walter  H.  Muller'a  explanation  was  as 
follows: 

"I  done  that  in  good  faith,  and  the  rrason  of 
voting  that  way  was  I  thought,  as  long  as  Mr. 
Miller  had  had  the  lease  for  five  years  and  car- 
ried the  theater  on  in  a  successful  way,  that 
it  was  better  to  take  a  chance  on  him  than  on 
some  new  party  we  didn't  know  anything 
about." 

On  cross-examination  he  was  asked,  "Wliy 
did  yon  vote  to  take  $7,500  a  year  less  rent, 
and  so  throw  away  your  one-third  of  It,  or 
$2,5007"  His  answer  was,  "As  my  brother 
testified,  it  didn't  make  any  difference  wliich 
way  the  lease  went"  This  question  follow- 
ed, "And  that  is  the  reason  you  gave  It?" 
"No;  I  voted  that  way  because  I  thought 
Mr.  Miller  the  most  responsible  party." 
Then  to  the  question,  "You  didn't  make  any 
inquiry  about  the  other?"  the  answer  was, 
"No ;  only  from  what  we  beard." 
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Joseph  S.  Miller's  explanation  was: 

"My  main  reason  was  a  continuance  of  the 
snccessful  tenancy  of  the  house,  the  continuing 
of  the  policy  of  the  house  along  successful  lines, 
which  meant  the  enhancing  of  the  value  of  the 
property,  and  a  further  reason  was  I  didn't 
consider  the  otfer  of  Mr.  Fred  G.  Nixon-Nird- 
linger  as  having  lieea  made  in  good  faith. 
*  *  *  I  was  Influenced  by  the  fact  that  he 
was  a  snccessful  tenant  of  the  bouse  and  want- 
ed to  continue  the  lease  of  the  theater." 

The  united  testimony  of  these  witnesses, 
giving  It  the  most  favorable  construction.  Is 
to  the  effect  that.  In  voting  for  a  resolu- 
tion which  virtually  gave  to  W.  W.  Miller,  a 
stockholder  with  themselves — we  say  Miller 
rather  than  the  amusement  company  for  the 
reason  that  he  himself  testifies,  and  so  do 
the  other  witnesses,  that,  while  the  lease  was 
in  the  name  of  the  amusement  company  as 
lessee,  the  lease  was  virtually  to  himself — 
a  bonus  of  $7,500  a  year  for  five  years  In 
connection  with  the  lease  of  the  company's 
theater,  they  were  governed  solely  by  the 
consideration  that  it  would  be  to  the  ad- 
vantage of  the  company  to  continue  Miller's 
management  even  at  such  a  cost.  The  ex- 
planation would  not  have  been  so  absolutely 
destitute  of  merit,  however  much  It  might 
have  reflected  on  the  business  judgment  of 
the  parties,  had  not  the  lease  agreed  upon 
provided  that  the  lessee  could  assign  it  at 
any  time  to  any  person  acceptable  to  the  les- 
sor. The  lease,  therefore,  did  not  secure 
Miller's  management  of  the  theater,  and  this 
tact  must  have  been  known  to  the  directors. 
There  was  nothing  in  the  lease  to  prevent 
Miller  from  Immediately  assigning  It  to  Nlrd- 
linger,  whose  bid  had  been  rejected,  for  the 
rental  the  latter  had  proposed  to  give,  and 
In  so  doing  Miller  would  have  been  appro- 
priating to  himself  the  amount  that  the 
theater  company  had  sacrificed  in  its  lease 
to  him.  With  the  board  constituted  as  it 
was,  he  conld  very  confidently  have  counted 
upon  a  ratification  of  the  assignment  be- 
'canse  If,  for  no  other  reason,  Mrdlinger,  as 
shown  by  ttiis  record,  is  a  snccessful  theater 
manager,  of  large  experience  and  financial 
ability.  The  case  cm  this  branch  of  it  ad- 
mits of  but  one  conclusion,  namely:  That 
the  Interests  of  the  minority  stockholders 
were  designedly  sacrificed  by  men  into  whose 
charge  the  entire  corporate  affairs  bad  been 
«ommitted  npon  the  trust  and  confidence 
that  tbey  should  be  cared  for  and  managed 
for  the  interest  of  all  the  stockholders. 

[4]  But  one  thing  remains  to  t>e  consider- 
€d:  The  ratification  of  the  lease  by  the 
stockholders.  At  the  meeting  at  which  this 
was  done  the  Miller  and  the  Muller  stock 
was  voted  In  afBrmance,  and  the  Schmld  in 
the  negative.  That  a  voidable  contract  en- 
tered into  by  the  directors  of  a  corporation 
may  be  ratified  by  the  stoclcholders  Is  not 
<iipen  to  qnestlon,  but  the  contract  here  as 
expressed  In  this  proposed  lease  was  more 
tlian  tills,  as  we  have  attempted  to  show; 


It  was  in  Iteeit  a  fraud  upon  the  minority 
rights,  and  the  admitted  ratification  was  by 
the  same  stock  majority  that  passed  the 
lease.  Moreover,  we  have  found  the  lease 
to  be  seriously  prejudicial  and  detrimental 
to  corporate  interests.  It  is  only  when  the 
transaction  is  not  In  fact  fraudulent  or  detri- 
mental to  the  corporate  rights  that  It  is 
susceptible  of  ratification.  Morawetz  on 
Private  Corporations,  i  628,  In  the  present 
case  it  was  both. 

We  are  of  the  opinion  upon  a  careful  re- 
view of  the  case  that  complainants  were  en- 
titled to  the  relief  they  sought,  and  it  Is 
now  ordered  that  the  decree  dismissing  the 
bill  filed  be  reversed,  that  the  bill  be  rein- 
stated, and  that  an  Injunction  issue  as  vny- 
ed  for  in  plaintiffs'  blU. 

(Z4SPiLMS) 
CONSOIiIDATED  DRESSED  BEEF   CO.  v. 
CITY  OP  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    May  4, 
1914.) 

1.  Antmals— "Stekb." 

A  "steer"  is  a  male  member  of  the  bovine 
family  which  has  been  castrated  prior  to  bis 
arriving  at  the  age  of  four  years. 
•  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6656,  6657.] 

2.  MCNICTPAI.  COBPOBATIONS  (§  253*)— ACTION 
ON    CONTBACT— DiBECTION    OF    VEBDICT. 

Where,  in  an  action  by  a  meat  supplying 
comi>any  against  a  municipality  for  the  con- 
tract price  of  meat,  it  appeared  that  plaintiff 
bad  refused  to  perform  the  contract  according 
to  its  spedficationB,  and  sought  to  excuse  its 
default  on  the  sole  ground  that  it  and  others 
hnd  for  many  years  lieen  allowed,  b^  former 
officers,  to  overlook  similar  specifications,  and 
it  further  appeared  that  the  city  suffered  loss 
by  such  failure  to  perform,  the  court  properly 
directed  a  verdict  for  defendant 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  695;  Dec.  Dig.  { 
253.*] 

3.  Municipal  Cobporations  (|  253*)— Con- 
TBACT — Estoppel. 

That  a  contractor,  who,  for  many  years, 
has  supplied  the  municipality  with  meat,  has 
been  allowed  by  the  city  officials  to  supply  meat 
of  inferior  grade  to  that  contracted  for,  will 
not  estop  the  city  from  setting  up  the  con- 
tractor's default  as  a  defense  in  an  action 
against  it  for  the  price  of  meat  delivered. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  69S;  Dec.  Dig.  f 
253.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  the  Consolidated  Dressed 
Beef  Company  against  the  City  of  Philadel- 
phia for  meat  sold  and  delivered  under  a  du- 
ly authorized  contract  From  judgment  on 
directed  verdict  for  defendant,  plaintiff  ap- 
peals.   AfiSrmed. 

Hall,  P.  J.,  specially  presiding,  delivered 
the  foIlovTing  charge  In  the  court  below: 

This  is  an  action  brought  by  the  Consolidated 
Dressed  Beef  Company,  a  corporation  doing 
business  in  this  city,  against  the  city  of  Phil- 
adelphia, to  recover  the  sum  of  $9,263.11  for 
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beef  sold  and  delivered  to  the  city  of  Philadel- 
phia in  the  year  1912,  under  the  provisions  of  a 
certain  contract  which  was  entered  into  between 
these  parties  on  the  0th  day  of  January,  1912, 
in  pursuance  of  a  proposal  and  bid  which  had 
been  made  by  the  plaintiff  company  and  accept- 
ed by  the  city  shortly  before.  The  specifica- 
tions which  were  contained  in  this  contract 
provided  that  all  beef  which  was  to  be  fur- 
nished the  city  by  the  contractor  should  be 
steer  beef. 

[1,2]  A  "steer"  ta  a  male  member  of  the 
bovine  family  which  has  been  castrated  young 
in  life,  that  is,  prior  to  his  arriving  at  the 
age  of  four  years,  and  none  of  the  witnesses 
who  have  l>een  upon  the  stand  claim  that  there 
is  anything  ambiguous  in  this  word,  hut  they 
testify  that  this  is  a  meaning  which  is  gener- 
al and  is  recognized  by  all  members  of  the  trade, 
and  it  is  not  claimed  that  the  word  "steer"  was 
used  in  this  contract  in  any  other  manner  ex- 
cept in  its  ordinary  and  usually  accepted  sense, 
or  that  it  had  in  this  locality  any  special  trade 
signification.  It  appears  that  the  contractor, 
in  carrying  out  the  terms  of  the  contract,  in- 
stead of  furnishing  steer  meat,  proceeded  to 
furnish  the  alihsbouse  with  the  meat  of  bulls, 
cows,  and  stags,  and  in  some  instances  oxen, 
and  that  when  this  was  called  to  his  attention 
by  the  proper  official  of  the  city  he  did  not 
deny  it,  but,  upon  the  contrary,  admitted  that 
he  was  furnishing  this  other  meat,  which  ap- 
pears to  have  been  healthful  and  fit  for  eating, 
but  of  an  inferior  and  cheaper  quality  than 
steer  meat,  and  he  informed  the  director  that 
that  was  the  kind  of  meat  that  be  proposed  to 
furnish,  and  said  that  he  had  no  intention  of 
furnishing  steer  meat  under  the  contract,  and 
that  if  he  did  so  it  would  cost  him  at  least 
$50,000.  The  city  thereupon  annulled  this  con- 
tract, or  rescinded  this  contract,  bought  meat 
in  the  open  market,  and  finally  readvertised  and 
relet  the  contract,  all  of  which  they  had  a 
perfect  right  to  do  nnder  the  terms  of  the  con- 
tract which  had  been  entered  into  between  the 
city  and  the  plaintiff  company,  and  the  result 
of  this  was  that  it  cost  the  city  $18,015.90  more 
for  their  meat  during  the  balance  of  that  year 
than  it  would  have  cost  them  if  this  plaintiff 
had  furnished  it  at  the  price  at  which  he  had 
agreed  to  furnish  it.  The  expense  of  readver- 
tising  was  $116.10.  which  they  would  also 
have  the  right  to  collect  under  the  terms  of  the 
contract  The  expense  arising  to  the  city 
therefore  from  the  plaintiff's  neglect  and  refus- 
al to  carry  out  his  contract  in  accordance  with 
the  specifications  amounted  to  $18,132,  and,  de- 
ducting from  that  the  $9,263.11  which  the  city 
admits  they  owe  to  the  contractor  for  beef 
which  he  had  delivered  and  they  had  accepted, 
he  would  owe  the  city  the  sum  of  $8,868.89 
by  rea!<on  of  his  breach  of  the  contract. 

[3]  The  facts  in  thia  caae  are  not  in  dis- 


pute, and  the  only  answer  or  defense  which  the 
contractor  makes  is  that  for  many  years  be- 
fore he  had  been  contracting  with  the  city,  that 
both  he  and  the  other  people  bad  been  contract- 
ing with  the  city  for  meat,  and  that  they  had 
been  allowed  by  former  officials  to  overlook  the 
clear  provisions  of  this  specification,  and,  in- 
stead of  furnishing  this  higher  priced  meat  call- 
ed for  by  the  contract,  to  furnish  a  lower  priced 
and  inferior  quality,  and  for  that  reason  be 
said  he  bad  a  right  to  think  that,  while  he  en- 
tered into  this  contract,  the  contract  would 
not  be  enforced  by  the  city.  That  might  be  a 
good  defense  if  this  were  an  action  between  in- 
dividuals or  firms;  but  it  is  no  defense  in  an 
action  against  the  city,  because  the  city  of  Phil- 
adelphia is  a  municipality,  and  therefore  a  con- 
stituent part  of  the  commonwealth  and  clothed 
with  its  sovereign  power.  The  city  cannot  be  es- 
topped by  the  illegal,  neglectful,  or  dishonest 
acts  of  its  former  officials,  and  the  city  had  the 
right  to  expect  and  to  require  that  any  con- 
tract which  they  entered  into  with  a  contractor 
should  be  fulfilled  and  carried  out  in  accord- 
ance with  its  plain  terms. 

For  these  reasons  we  have  concluded  that  it 
is  our  duty  to  dispose  of  this  case  from  the 
bench,  and  we  will  direct  you  to  find  a  certifi- 
cate in  this  action  in  favor  of  the  defendant,  the 
city  of  Philadelphia,  for  the  sum  of  $8,868.89. 

Verdict  for  the  defendant  with  a  certificate 
for  $8,868.89  and  Judgment  thereon. 

Argued  before  BROWN,  MESTREZAT, 
POTTEB,  ELKIN,  and  MOSCHZISKER,  JJ. 

Theodore  F.  Jenkins,  of  Philadelphia,  for 
appellant.  Edgar  W.  Lank,  Asst  City.  Sol., 
and  Michael  J.  Ryan,  City  SoL,  both  o<  Phil- 
adelphia, for  appellee. 


PER  CURIAM.  The  andlsputed  facts  to 
this  case  appear  In  the  charge  to  the  jnry, 
in  which  the  learned  trial  judge  directed 
them  to  return  a  certificate  in  favor  of  the 
defendant  It  was  clearly  entitled  to  that 
certificate,  and  the  basis  for  the  same  wa» 
competent  testimony,  the  admission  of  which 
is  the  subject  of  the  first  assignment  of  er^ 
ror.  The  second,  third,  fourth,  and  fiftl» 
complain  of  the  disallowance  of  certain  ofler» 
of  testimony.  If  aU  of  it  had  been  admitted, 
it  wonld  not  have  helped  the  appellant,  which 
was  bound  by  the  plain,  self -construing  term» 
of  its  written  contract  with  the  city. 

The  judgment  on  the  verdict  directed  la  lt» 
favor  Is  afltaned. 


Digitized  by 


Google 


Conn.) 


BELDEN  ▼.  HUaO 


369 


(88  Conn.  SOO) 

BELDEN  v.  HUGO,  Sheriff. 

(Supreme  Court  of  Errors  of  Connecticnt.    July 
17,  1914.) 

1.  Ckiuinai.  Law  (f§  982,  1001*)— Sertenck 

— iSL'SPBNSION   or  iSENTBNCB. 

Pub.  Acta  1905,  c.  142,  §  4,  as  amended  by 
Pub.  Acts  1911,  c.  106.  I  1,  providing  that  any 
criminal  court  may  suspend  sentence  and  com- 
mit the  accused  to  the  custody  of  a  probation 
officer,  authorizes  the  courts  to  either  suspend 
sentence  by  not  pronouncing  sentence  or  to  sus- 
pend the  execution  of  a  sentence  which  has  been 
pronounced,  especially  in  view  of  Pub.  Acts 
1905,  c.  142,  i  5,  which  provides  that  on  failure 
of  any  person  placed  on  probation  to  observe  the 
rules  of  conduct  prescribed  by  the  court  or  to  re- 
port to  the  probation  officer,  the  officer  prior  to 
the  final  disposition  of  the  case  may  bring  him 
before  the  court,  and  the  court  may  revoke  the 
suspension  of  the  execution  of  his  sentence, 
whereupon  the  sentence  shall  be  in  full  force 
or  the  court  may  continue  the  suspension. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  2500,  2501,  2554-2569;  Dec. 
Dig.  li  982,  1001.*] 

2.  Criuinal  Law  ({  1001*)— Sentenok— Sxis- 
FENsioN  OF  Sentence. 

Under  Pub.  Acts  1905,  c.  142,  i  4,  as 
amended  by  Pub.  Acts  1911,  c  106,  1 1,  relative 
to  the  suspension  of  sentence,  and  Pub.  Acta 
1905,  c.  l42,  i  6,  relative  to  the  revocation  of 
such  suspension,  where  sentence  is  suspended 
after  being  pronounced,  the  period  during  which 
a  convicted  person  is  in  the  custody  of  the  pro- 
bation officer  is  not  a  part  of  the  term  of  his 
sentence,  and,  where  the  suspension  is  revoked, 
the  term  of  toe  sentence  runs  from  the  time  of 
such  revocation  and  not  from  the  time  of  the 
commitment  to  the  probation  officer. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2554-2659;  Dec.  Dig.  | 
1001.*] 

8.   CONOTITUTIONAL    LAW    (g    74*)   —  .JUDIOIAI. 

PowEBs  —  Encboachment  on  Executive  — 

Suspension  of  Sentence. 

Pub.  Acts  1905,  c.  142,  {  4.  as  amended  by 
Pnb.  Acts  1911,  c.  106,  §  1,  relative  to  the  sus- 
pension of  sentence,  construed  as  suspending  the 
execution  of  a  sentence  pronounced  so  that  in 
case  of  revocation  the  term  thereof  runs  from 
the  time  of  the  revocation  is  not  invalid  as  con- 
ferring on  the  courts  the  pardoning  power. 

(EJd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  124;   Dec.  Dig.  {  74.*] 

Beadi  and  Koraback,  JJ.,  dissenting. 

Case  Reserved  from  Court  of  Common 
Pleas,  New  Haven  County;  Earnest  C.  Simp- 
son, Judge. 

Habeas  corpus  by  George  W.  Belden 
against  Philip  Hugo,  Sheriff,  to  determine  the 
legality  of  the  petitioner's  Imprisonment 
Beserved  upon  the  facts  alleged  In  the  plead- 
ings for  the  advice  of  the  Supreme  Court  of 
Brrora  Trial  court  advised  to  remand  the 
petitioner  to  the  custody  of  the  sheriff. 

The  petitioner,  having  been  convicted  of 
the  crime  of  abortion  at  the  April  term  of  the 
superior  court  in  New  Haven  county,  was,  on 
April  24,  1913,  sentenced  to  be  imprisoned  In 
the  common  Jail  In  New  Haven  for  and  dur- 
ing tbe  term  of  one  year,  and  to  pay  a  fine  of 
$400,  together  with  the  costs  of  pi>08ecutlon, 
and  to  stand  committed  to  jail  until  the  sen- 
tence be  fully  complied  with.    He  thereupon 


paid  the  flue  and  costs,  and  tbe  court  ordered 
that  execution  of  that  part  of  the  sentence 
which  directed  that  the  petitioner  be  impris- 
oned In  jail  for  the  term  of  one  year  be  sus- 
pended, and  that  the  petitioner  be  committed 
to  the  custody  of  a  probation  officer  designat- 
ed for  the  term  of  one  year  and  until  further 
order  of  court,  and  ordered  the  case  continued 
on  the  docket.  A  mittimus  was  then  Issued 
committing  the  petitioner  to  the  care  and 
custody  of  the  probation  officer  as  stated. 
The  case  came  by  continuance  to  the  January 
term,  1914,  when  the  petitioner  was  brought 
before  the  court  by  the  probation  officer  on 
the  14th  of  January,  1914.  At  that  time  the 
court  revoked  the  order  of  suspension  re- 
cited, and  ordered  that  the  accused  be  com- 
mitted to  Jail  to  serve  the  term  of  his  sent- 
ence; the  same  to  begin  on  that  day.  A  mit- 
timus was  thereupon  Issued  to  the  respond- 
ent to  keep  him  In  Jail  for  tbe  term  of  one 
year  from  January  14,  1914.  These  proceed- 
ings were  begun  April  27, 1914,  more  than  one 
year  after  the  imposition  of  the  sentence  up- 
on the  petitioner. 

Samuel  E.  Hoyt,  of  New  Haven,  for  peti- 
tioner. Arnon  A.  Ailing,  State's  Atty.,  and 
Walter  M.  Pickett,  Asst  State's  Atty.,  both  of 
New  Haven,  for  respondent 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  Section  4  of  chapter  142  of  the 
Public  Acts  of  1905,  as  subsequently  amend- 
ed, provides  that  any  criminal  court  In  any 
case  within  Its  Jurisdiction,  or  the  judge  who 
held  such  court  upon  a  hearing  after  the  ad- 
journment of  the  term,  may  adjourn  the  case 
or  suspend  sentence  and  commit  the  accused 
to  the  custody  of  a  probation  officer,  either 
regularly  appointed  or  specially  designated, 
for  such  time  not  exceeding  one  year  as 
might  be  fixed.  P.  A.  1911,  c.  106,  {  1.  The 
plaintiff's  conviction,  sentence  to  Imprison- 
ment for  one  year  and  payment  of  fine,  im- 
mediately paid,  and  commitment  to  the  cus- 
tody of  the  probation  officer  for  the  term  of 
one  year,  after  an  order  of  suspension  of  ex- 
ecution of  the  sentence  of  Imprisonment  had 
been  entered,  took  place  while  this  statute 
was  In  effect 

[2]  Although  the  provision  referred  to  is 
Inartlfldally  framed.  It  Is  apparent  from  the 
context,  and  especially  that  contained  In  sec- 
tion 6,  that.  Interpreted  according  to  Its  true 
meaning  and  Intent,  It  confers  upon  the 
courts  power  to  either  suspend  sentence  In 
the  strict  meaning  of  that  phrase,  which  Im- 
plies that  sentence  Is  not  pronounced,  or  to 
suspend  the  execution  of  a  sentence  pro- 
nounced. This  counsel  for  the  petitioner  does 
cot  question.  He  does  not  complain  of  any 
Irregularity  In  the  judicial  proceedings.  His 
sole  contention  Is  that  the  Judgment  of  the 
court  had  been  satisfied  before  the  commence- 
ment of  these  proceedings  by  the  passage  of 
one  year  from,  the  date  of  Imposition  of  sen- 
tence, during  all  of  which  period  he  was 
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eltber  in  the  cnstody  of  the  probation  officer 
or  in  Jail,  so  that  hia  client  was  and  Is  en- 
titled to  his  enlargement  The  state's  attor- 
ney, representing  the  resiwndent.  Insists  that 
the  plaintiff  will  not  have  satisfied  the  sen- 
tence of  imprisonment  Imposed  upon  him  tin- 
tll  one  year  from  the  time  that  the  order  of 
suspension  of  execution  was  revoked  and  the 
mlttlmos  to  the  respondent  Issued,  and  he 
shall  have  spent  one  year  thereafter  in  JaU. 

These  conflicting  claims  arise  from  a  funda- 
mental difference  of  view  as  to  the  meaning 
and  intent  of  our  probation  law,  of  which  the 
section  referred  to  forms  a  part.  In  the  view 
of  the  petitioner,  the  secondary  commitment 
to  the  custody  of  the  probation  officer  provid- 
ed for  by  the  statute,  where  sentence  to  im- 
prisonment is  pronounced,  is  a  substitute  or 
alternative  for  the  primary  commitment  to 
Jail  or  to  prison  embodied  in  the  sentence,  so 
that  the  period  of  the  former  counts  in  reck- 
oning the  period  of  the  latter.  The  view  of 
the  state's  attorney  la  that  the  probation 
period  stands  wholly  unrelated  to  a  satisfac- 
tion of  the  sentence  as  such,  and  can  have  no 
effect  upon  the  sentence  save  as  it  may,  if  its 
purpose  Is  fulfilled  by  reform  of  life,  lead  to 
an  exemption  from  Its  operation. 

One  of  the  difficulties  with  the  plaintiff's 
view  is  that  it  Ignores  the  purpose  of  the 
probation  commitment  and  mistakes  its  true 
character.  It  Is  not  ordered  for  the  purpose 
of  punishment  for  the  wrong  for  which  there 
has  been  a  conviction,  or  for  general  wrong- 
doing. Its  aim  is  reformatory  and  not  puni- 
tive. It  is  to  bring  one  who  has  fallen  into 
evQ  ways  under  oversight  and  influences 
which  may  lead  him  to  a  better  living.  The 
end  sought  is  the  good  of  the  Individual 
wrongdoer,  and  not  his  punishment.  Under- 
lying the  act  of  commitment  is  the  hope  that 
it  may  prove  that  punishment  vrill  be  un- 
necessary, and  that  its  stigma  may  be  avoid- 
ed. A  sentence  partakes  of  an  essentially  dif- 
ferent character.  It  is  the  Judgment  of  the 
court  formally  pronounced  "awarding  the 
punishment  to  be  inflicted."  Black's  Law 
Dictionary,  1071.  It  deals  out  punishment, 
and  one  of  its  underlying  alms  is  to  cause  its 
subject  to  suffer  for  the  wrong  be  has  done. 

The  suggestion  that  the  probation  commit- 
ment partakes  of  a  penal  character  because  it 
involves  an  award  of  custody,  a  restraint  of 
liberty  of  conduct  by  the  necessity  of  obser- 
vance of  prescribed  rules  and  regulations,  and 
the  creation  of  a  right  and  power  of  supervi- 
sion In  another  is  one  which  overlooks  the 
end  sought  and  the  fundamental  character  of 
the  limitations  upon  personal  independence 
which  are  involved.  Restraints  upon  in- 
dividual freedom  of  action  are  not  by  any 
means  all  penal.  The  youth  at  school  is  un- 
der restraint  He  comes  under  the  duty  of 
obedience  to  the  rules  prescribed  for  his  well- 
being  and  wholesome  development.  He  is 
subject  to  the  supervision  of  a  superior,  and 
yet  his  school  life  is  not  one  of  punishment 
There  are  Umitatlona  upon  the  right  of  in- 


dividual  freedom  of  action  bom  of  social  con- 
ditions which  are  constantly  recognized. 
Their  character  is  not  penal  where  the  pur- 
pose of  their  imposition  Is  not  punitory. 

The  nonpenal  character  of  the  probation 
commitment  under  our  law  is  plainly  recog- 
nized in  its  provisions  wherein  a  suspension 
of  the  execution  of  the  sentence  Imposed  Is 
provided  for  where  a  commitment  to  the  cus- 
tody of  a  probation  officer  is  made,  and  a 
revocation  of  the  suspension  provided  for 
when  imprisonment  in  conformity  to  the 
sentence  is  to  begin.  The  sentence,  to  use 
the  words  of  the  statute,  does  not  come  to 
have  full  force  and  effect  until  this  revoca- 
tion is  made.  A  sentence  unexecuted  entails 
no  punishment  upon  the  offender.  It  is  only 
a  Judicial  pronouncement  It  is  the  carrying 
into  effect  of  the  sentence  by  process  provid- 
ing for  its  execution  which  results  in  punish- 
ment A  suspension  of  execution  necessarily 
involves  a  suspension  of  the  penal  conse- 
quences of  the  Judgment  Suspension  is  alto- 
gether inconsistent  with  operation.  It  im- 
plies a  stay — a  cessation  of  operation.  The 
position  of  a  person  under  sentence,  but  com- 
mitted to  the  care  of  a  probation  officer,  as 
described  in  the  language  of  the  statute,  in- 
volves the  conception  of  a  ceasing  of  the 
operation  of  the  sentence,  and  not  operation 
of  the  sentence  proceeding  simultaneously 
with  or  by  means  of  the  probation  process. 
The  statute  plainly  contemplates  nothing  of 
the  latter  sort  It  as  plainly  contemplates 
that  proceedings  to  secure  punishment  shall 
not  be  in  force  during  the  period  when  the 
probation  process  is  in  operation,  and  that 
execution  of  sentence  will  not  run  unless  and 
until  that  process  shall  have  failed  to  ac- 
complish the  desired  results. 

It  is  suggestive  of  the  law's  conception  of 
the  relation  of  a  probationer  to  the  proba- 
tion officer  that  in  section  9  of  the  statute 
it  is  provided  that  the  former  be  considered 
as  the  latter's  ward.  The  officer  is  thus 
represented  as  standing  in  the  eye  of  the 
law  in  the  position  of  a  guardian,  and  not 
that  of  a  keeper. 

[31  The  appellant  in  support  of  his  prayer 
for  release,  claims  that  the  action  of  the 
court  in  committing  him  to  the  care  of  the 
probation  officer,  if  the  period  of  such  com- 
mitment was  not  to  be  reckoned  as  in  sat- 
isfaction pro  tanto  of  the  sentence  of  Im- 
prisonment, was  In  excess  of  its  authority 
as  being  in  its  essence  an  exercise  of  the 
pardoning  power.  In  aid  of  this  contention, 
we  are  referred  to  several  cases,  of  which 
State  v.  Sturgls,  110  Me.  96,  85  Atl.  474,  43 
L.  R.  A.  (N.  S.)  443,  Is  a  good  example,  where- 
in it  has  been  held,  In  substance,  that  courts 
are  powerless  after  sentence  to  interfere  with 
the  execution  of  the  sentence  by  way  of  its 
commutation,  the  exoneration  of  the  prisoner 
therefrom,  or  modification  of  its  terms. 

These  cases  all  dealt  with  the  inherent 
power  of  courts  In  the  absence  of  enabling 
legislation.    Here  the  superior  court  acted  in 
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couturmlty  with  legislatton  wblcb  expressly 
confided  to  It  tbe  authority  It  exercised. 
The  question  presented  to  ns  Is  therefore  In 
no  sense  that  passed  npon  In  the  cases  refer- 
red to.  It  does  not  concern  the  Inherent 
power  of  the  superior  court,  bat  Its  power 
under  the  statute.  The  terms  of  the  statute 
are,  as  we  have  seen  adequate  to  Justify  tbe 
action  taken.  If  that  action  was  unlawful. 
It  could  be  for  no  other  cause  than  that  the 
General  Assembly  was  powerless  to  legislate 
as  It  did.  The  question  for  our  determina- 
tion la  thus  carried  back  to  the  statute,  and 
concerns  the  competency  of  the  General  As- 
sembly to  enact  it 

In  passing  upon  this  question  It  Is  Impor- 
tant that  we  gain  a  correct  conception  of 
the  character  of  that  which  the  statute  au- 
thorizes the  courts  to  do  in  tbe  matter  of 
stays  of  execution.  In  no  true  sense  Is  it  an 
exercise  of  the  pardoning  power.  The  pro- 
visions of  the  statute  like  those  authorizdng 
releases  from  imprisonment  on  parole  mere- 
ly prescribe  conditions  attaching  to  the  pun- 
ishment authorized  and  inflicted.  The  Gen- 
eral Assembly  defines  the  punishments  which 
may  be  imposed  and  it  may  gather  around 
those  punishments  such  incidents  or  condl- 
tiozis  as  it  may  deem  wise.  Statutes  which 
prescribe  these  incidents  or  conditions,  al- 
though general  in  their  application,  are  deal- 
ing with  the  punishment,  and  their  provisions 
enter  into  and  form  a  part  of  It  So  it  is 
that  every  sentence  to  Imprisonment  for  a 
term  carries  with  it  and  has  Incorporated  in- 
to it  by  necessary  implication  those  provi- 
sions whose  operation  may  result  in  a  mod- 
ification of  its  letter.  When  some  such  pro- 
Tision  results  in  a  release  on  parole  or  stay 
of  execution  with  a  probation  commitment, 
that  result  does  not  have  Its  sonrce  in  an 
exercise  of  the  pardoning  power.  It  comes 
in  the  due  course  of  the  oiwratlon  of  the 
sentence  under  the  provisions  of  law  which 
prescribe  what  it  may  be  and  its  incidents. 
In  this  view  of  the  matter  there  can  be  no 
doubt  as  to  the  competency  of  the  General 
Assembly  to  legislate  as  it  did  in  the  proba- 
tion statnte  and  to  attach  to  or  incorporate 
into  imnishments  authorized  to  be  Imposed 
the  conditions  it  embodies. 

We  need  not  stop  here.  Let  it  be  assum- 
ed that  there  exists,  in  a  stay  of  execution 
which  may  be  made  permanent,  the  essence 
of  a  remission  of  sentence.  We  are  then  un- 
able to  discover  good  reason,  constitutional 
or  otherwise,  why  courts  of  criminal  JnrlS' 
diction  may  not  by  legislation  be  given  con- 
trol over  their  own  judgments  for  the  pe- 
riod of  one  year  so  that  within  that  period 
they  may  be  modified  or  erased.  That  at 
most  is  all  that  the  stays  provided  for  in  the 
statute  amount  to.  The  power  exercised 
even  in  that  aspect  of  it  does  not  constitute 
a  pardon  or  commutation.  It  Is  in  effect 
only  a  change  of  Judgment,  and  for  that  rea- 
son a  radically  different  thing  from  a  pardon 
or  oommntatloii,  which  import  that  tlie  sen- 


tence stands  while  the  sentenced  person  is 
relieved  from  its  operation  upon  him.  The 
gist  of  that  which  the  statute  authorizes  is 
that  the  pronouncement  of  the  court  may 
be  changed,  not  that  a  way  of  escape  from  it 
is  provided. 

We  have  no  occasion  to  consider  the  far- 
ther question  suggested  by  the  argument  In 
ftivor  of  the  plaintiff  whether  it  is  not  com- 
petent for  the  General  Assembly  to  confer 
upon  the  courts  a  power  of  pardon. 

We  are  of  the  opinion  that  the  period  dur- 
ing which  the  petitioner  was  under  commit- 
ment to  the  custody  of  the  probation  officer 
is  not  to  be  counted  as  time  during  which 
he  was  undergoing  the  punishment  imposed 
in  the  sentence.  Execution  of  the  sentence 
did  not  come  into  operation  until  revocation 
of  the  suspension  of  execution  was  made  on 
January  14,  1914,  and  the  year  for  which  he 
was  sentenced  to  imprlsomneut  began  to 
run  from  that  date.  It  follows  that  he  has 
not  served  out  his  sentence,  and  is  not  en 
tiUed  to  enlargement  from  the  respondent'^ 
custody  under  the  mittimus  in  his  hands. 

Judge  Simpson  is  advised  to  render  Judg 
ment  remanding  the  petitioner  to  the  custody 
of  the  respondent  Costs  in  this  court  will 
be  taxed  in  favor  of  the  respondent 

THAXER  and  WHEELEB,  JJ.,  concurred. 
ROBABACE:,  J.,  dissented. 

BEACH,  J.  (dissenting).  This  la  not  a  case 
where  the  imposition  of  sentence  was  sus- 
pended, so  as  to  create  an  interregnum  be- 
tween the  conviction  and  the  final  judgment 
of  the  court  In  this  case  final  Judgment 
and  sentence  of  fine  and  imprisonment  in  the 
common  Jail  for  one  year  was  pronounced,  on 
April  24,  1913.  The  fine  was  paid,  and,  ex- 
cept for  the  probation  act  of  1905  as  amend- 
ed,'nothing  would  have  remained  except  to 
do  execution  of  the  Jail  sentence.  This  stat- 
ute authorizes  the  criminal  courts  to  com- 
mit a  convicted  criminal  to  the  charge  of  a 
probation  officer  upon  conditions  which  con- 
template his  absolute  release  in  case  he  ob- 
serves the  terms  of  his  probation  and  con- 
ducts himself  to  the  satisfaction  of  the  court 
The  act  has  been  practically  construed  as  au- 
thorizing the  court  to  commit  on  probation 
either  before  or  after  the  sentence.  If  done 
before  the  imposition  of  the  sentence  which 
would  otherwise  have  been  required  by  law, 
tbe  probation  commitment  is  in  the  nature  of 
an  interlocutory  order  specially  authorized 
by  the  act,  and  there  is  no  logical  or  consti- 
tutional reason  why  such  an  order  may  not 
thereafter  be  revoked  and  a  final  Judgment 
entered.  But  when  the  court  first  pronounces 
a  final  Judgment  and  sentence  including  im- 
prisonment and  then  suspends  the  execution 
of  the  Jail  sentence  and  commits  the  convicted 
and  sentenced  criminal  to  a  probation  officer 
on  conditions  which  contemplate  that  at  the 
pleasure  of  the  court  the  original  sentence 
may  n^ver  be  enforced  at  all,  very  important 
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questions  arise  as  to  the  character  of  sncfa 
an  order  of  commitment  Is  It  an  authorized 
alternative  execution  of  the  sentence?  Or  is 
it,  as  the  opinion  holds,  no  execution  at  all, 
because  not  a  punishment?  And  if  the  stat- 
ute purports  to  authorize  the  criminal  courts 
to  let  a  convicted  and  sentenced  criminal  go 
free  of  any  execution  of  his  sentence  apon 
condition  of  his  good  behavior  while  in  the 
custody  of  a  probation  officer,  is  it  not  then 
in  violation  of  article  2  of  the  Constitution 
of  Connecticut,  as  an  attempt  to  confer  the 
pardoning  power  on  the  courts? 

I  think  the  probation  commitment  is  in  al- 
ternative execution  of  the  jail  sentence  al- 
ready pronounced  and  is  a  punishment  for 
the  offense  committed.  It  is  founded  on'  the 
conviction  and  in  practice  is  evidenced  by 
a  formal  mittimus.  From  the  standpoint  of 
the  probationer  there  can  be  no  question 
but  that  it  is  penal  in  character.  He  is  un- 
der the  surveillance  and  in  the  custody  of  an' 
officer  of  the  law,  under  such  regulations  as 
the  court  sees  fit  to  Impose.  He  is  required) 
to  observe  these  regulations,  report  to  the  of- 
ficer as  directed,  and  to  maintain  a  correct 
life,  being  all  the  while  subject  to  arrest 
without  warrant  for  failure  to  do  so.  His 
description,  sufficient  for  identification,  and 
his  history  while  under  probation,  are  pait 
of  the  records  of  the  criminal  court  in  which 
he  was  convicted,  and  of  the  Connecticut 
prison  association.  Chapter  142,  P.  A.  of 
1905;  chapter  161,  P.  A.  of  1909.  This 
amounts  to  a  restraint  of  personal  liberty  im- 
posed by  the  judgment  of  a  court  for  the 
commission  of  a  criminal  offense.  It  is  a 
"penalty  for  transgressing  the  law,"  which  Is 
our  Connecticut  definition  of  punishment  in 
criminal  law.    State  t.  Smith,  7  Conn.  428. 

It  does  not  quite  meet  the  Issue  to  point 
put  that  the  purpose  of  the  act  is  the  good  of 
the  wrongdoer  and  not  Ills  punishment ;  as  if 
these  two  purposes  were  inconsistent  They 
are  not  inconsistent  On  the  contrary,  they 
are  two  of  the  five  main  objects  of  penal  Jus- 
tice as  laid  down  by  Bentham,  namely,  ex- 
ample, reformation,  incapacitation,  satisfac- 
tion to  the  person  injured,  and  economy  to 
the  state.  Modern  penalogy  emphasizes  the 
second  and  fifth  of  these  purposes,  and  the 
act  in  question  aims  at  these  results  in  the 
same  general  way  as  the  indeterminate  sen- 
tence; the  act  authorizing  the  commitment 
of  persons  convicted  of  certain  state's  prison 
offenses  to  the  state  reformatory,  and  the 
parole  of  prisoners  in  these  Institutions  af- 
ter serving  a  minimum  term.  In  particular 
it  enables  the  courts  to  discriminate  between 
degrees  of  criminality  which  cannot  be  dis- 
tinguished by  statute,  and  to  place  a  convict- 
ed criminal  either  before  or  after  sentence 
in  a  situation  not  very  different  from  that 
of  a  convict  on  parole.  If  the  probation  com- 
mitment comes  after  a  Jail  sentence,  it  must 
necessarily  operate  as  a  stay  of  execution 
conditional  on  the  good  behavior  of  the  con- 


vict Bnt  it  Is  not,  as  the  court  treats  it  a 
complete  stay  of  all  execution  of  the  sen- 
tence, for  It  is  accompanied  by  the  Imposition 
of  a  less  severe  restraint  of  liberty.  The  ele- 
ment of  reformation  is  emphasized,  and  those 
of  example  and  incapacitation  are  minimiz- 
ed though  still  present  and  the  result  is  a 
punishment  exhibiting  every  essential  pur- 
pose of  penal  Justice.  On  this  ground  alone, 
I  think  that  the  act,  so  far  as  it  permits  a 
convicted  offender  to  be  committed  to  a  pro- 
bation officer  after  sentence  to  Jail,  should 
be  construed  as  authorizing  an  alternative 
execution  of  the  sentence  during  good  be- 
havior, and  not  as  authorizing  a  complete 
and  possibly  permanent  stay  of  execution  of 
such  sentence.      , 

Such  a  construction  has,  moreover,  the  ad- 
vantage of  being  consistent  with  the  policy 
of  our  criminal  law  as  evidenced  by  other 
statutes  relating  to  the  same  general  subject- 
matter.  The  situation  of  a  probationer  un- 
der an  unexpired  sentence  of  imprisonment 
in  jail  is  not  unlike  that  of  a  paroled  convict 
although  the  paroled  convict  is  less  restrain- 
ed of  his  liberty,  for  he  is  released,  condition- 
ally, on  his  own  recognizance,  while  the  pro- 
bationer remains  in  charge  of  an  officer  of 
the  law.  Yet  our  statutes  treat  the  sentences 
of  paroled  convicts  as  stUl  in  process  of  al- 
ternative execution  while  they  are  out  on  pa- 
role, and  provide  that  if  returned  to  prison 
for  violation  of  parole,  they  may  be  impris- 
oned for  the  unexpired  terms  only  of  their 
sentences.  Gen.  Stat  |  1539;  section  12,  a 
162,  P.  A.  of  1909. 

We  also  think  that  the  construction  adopt- 
ed by  the  opinion  would  make  the  statute  un- 
constitutional as  purporting  to  authorize  the 
criminal  courts,  after  final  Judgment  and 
sentence,  to  completely  suspend  the  execu- 
tion of  the  sentence  with  a  view  to  never 
enforcing  it  in  case  the  criminal  observed 
the  conditions  of  his  probation.  Our  views  on 
this  branch  of  the  case  cannot  be  better  ex- 
pressed than  in  the  following  quotation  from 
a  recent  decision  of  the  Supreme  Court  of 
Maine : 

"Again,  it  is  a  well-recognized  principle  that 
after  a  sentence  baa  been  imposed,  the  court 
has  no  authority  to  relieve  the  convict  from 
its  execution.  The  authorities  draw  a  clear 
distinction  between  the  suspenBion  of  the  Im- 
position of  a  sentence  and  the  indefinite  sus- 
pension or  remission  of  its  enforcement.  There 
IS  a  conflict  of  authority  aa  to  the  power  of  the 
court  after  a  conviction  to  Indefinitely  post- 
pone the  imposition  of  the  panishment  •  •  • 
prescribed  by  law;  but  however  the  courts 
may  differ  as  to  such  power,  it  is  well  estab- 
lished that  the  court  cannot  after  the  judgment 
in  a  criminal  case  is  rendered  and  the  sentence 
pronounced,  indefinitely  postpone  the  execution 
of  that  sentence,  or  commute  the  pnnisbment, 
and  release  the  prisoner  therefrom  in  whole  or 
in  part.  Of  course,  It  is  not  to  be  understood 
that  the  court  has  not  the  power  to  temporarily 
postpone  the  execution  of  its  sentence  pending 
an  appeal  and  other  proceeding  to  obtain  a 
new  trial  or  review  of  the  judgement,  and  in 
cases  where  cumulative  sentences  are  imposed, 
and  perhaps  in  some  cases  of  Kreat  necessity  or 
emergency.    And  the.  power  of  the  court  to  coc- 
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rect  erroiB  io  its  judgment,  and  to  change  its 
sentence  during  the  term  at  which  it  is  imposed 
and  before  its  execution  has  begun,  is  another 
and  different  matter.  The  act  which  the  au- 
thorities hold  that  the  court  has  not  the  power 
to  do  is  *  •  •  the  act  done  for  the  purpose 
of  exonerating  the  convict,  in  whole  or  in  part, 
from  the  final  and  lawful  judgment  and  sen- 
tence of  the  law  which  has  been  imposed  upon 
him.  That  is  the  power  to  pardon,  to  commute 
penalties,  to  relieve  from  the  sentences  of  the 
law  imposed  as  punishments  for  offenses  against 
the  state,  which  power  has  not  been  given  to 
the  courts,  but  confided  exclusively  to  the  Gov- 
ernor of  the  state,  with  the  advice  and  consent 
of  the  council."  State  v.  Sturgis,  110  Me.  96, 
85  Atl.  474,  43  L.  R.  A.  (N.  S.)  443. 

See,  also,  Tnttle  v.  Lang,  100  Me.  123,  60 
AU.  892;  Ex  parte  Clendennlng,  22  Okl.  108, 
97  Pac.  650,  19  L.  R.  A.  (N.  S.)  1041,  132  Am. 
St  Rep.  628 ;  In  re  Webb,  89  Wis.  359,  62  N. 
W.  177,  27  L.  R.  A.  356,  46- Am.  St  Rep.  846; 
In  re  Strickler,  51  Kan.  700,  33  Pac.  620.  In 
all  of  these  cases  the  sentence  of  imprison- 
ment was  first  pronounced  and  then  its  exe- 
cution suspended  either  wltli  or  without  a 
time  limit  and  upon  a  condition  of  good  be- 
havior such  that  it  might  be  the  pleasure  of 
the  court  never  to  direct  execution,  so  that 
the  suspension  had  the  practical  effect  of  a 
conditional  pardon.  In  every  case  it  was 
held  that  such  an  order  of  suspension  was 
void  as  beyond  the  power  of  the  court,  that 
the  period  of  Imprisonment  commenced  in 
contemplation  of  law  at  the  date  of  the  sen- 
tence, and  that  the  prisoner  could  not  be  de- 
tained after  it  expired.  It  seems  clear  that 
If  our  probation  act  must  be  construed  as  au- 
thorizing our  criminal  courts  to  grant  condi- 
tional pardons,  by  completely  suspending  exe- 
cution of  Jail  sentences,  upon  terms  such  that 
the  convict  may  go  free  in  case  he  observes 
the  conditions  of  bis  probation,  then  the  act 
Is  unconstitutional  under  the  doctrine  of  Nor- 
walk  Street  Railway's  Appeal,  69  Conn.  576, 
37  Atl.  1080,  38  Atl.  708,  39  L.  R.  A.  794,  and 
many  other  cases,  as  attempting  to  delegate 
to  the  courts  a  nonjudicial  function.  The 
pardoning  power  is  historically  and  in  prin- 
ciple the  antithesis  of  legal  justice.  It  is  an 
act  of  grace,  and  a  negation  of  the  sentence 
of  the  law. 

"The  pardoning  power  is  essentially  of  a 
political  nature  Judicial  officers  are  to  do  jus- 
tice. Mercy  is  an  act  of  policy  or  grace." 
Baldwin,  American  Judiciary,  p.  52. 

For  the  reasons  indicated  we  think  that  the 
commitment  to  the  probation  officer  after 
Jail  sentence  is  in  the  nature  of  an  execution 
of  the  original  sentence  by  a  mitigated  pun- 
isbment,  and  that  the  statute  cannot  be  oth- 
erwise construed  consistently  with  our  Con- 
stitution. 

We  agree  that  the  Legislature  may  by  stat- 
ute annex  implied  conditions  to  the  penal 
sentences  of  the  courts;  If  so,  the  sentence 
in  this  case  may  be  in  effect,  though  not  in 
form,  a  sentence  to  one  year  in  Jail,  or  to 
commitment  to  the  probation  officer,  If  the 
court  should  so  order.     But  there  must  be 


some  relation  of  time  between  the  jail  sen- 
tence and  the  commitment.  Evidently  the 
Legislature  did  not  intend  that  one  sentenced 
to  Jail  for  30  days  should  be  committed  to  a 
probation  officer  for  11  months  and  then 
sentenced  to  Jail  for  30  days,  or  that  one  sen- 
tenced to  jaU  for  a  year  should  be  commit- 
ted to  a  probation  officer  for  one  month  only, 
and  then  set  free.  Tet  if  the  time  spent  in 
the  custody  of  the  probation  officer  is  not  in 
execution  of  the  original  sentence,  either  of 
these  results  is  permissible. 

(SS  Conn.  332) 
ASSOCIATED  HAT  MFRS.  v.  BAIRD-UN- 
TBIDT  CO. 

(Supreme  Court  of  Errors  of  Connecticut    July 
13,  1914.) 

1.  Associations  (|  5*)— Validity— By-Laws. 

An  association  of  employers  may  lawfully 
enact  a  by-law  giving  it  the  right  to  order  a 
shutdown  of  the  factories  of  its  members,  if  the 
object  sought  to  be  accomplished  thereby  is  i 
within  its  lawful  purposes,  and  the  means  used 
are  lawful. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  gi  4-6;  Dec.  Dig.  i  5.*] 

2.  Associations  (|  5*)— Validity— By-Laws. 

A  by-law  of  an  employeris'  or  a  laljorers' 
association  providing  for  a  fine  upon  the  mem- 
bers for  disobedience  of  the  lawful  orders  of  the 
association  is  not  unlawful. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  g|  4-6;   Dec  Dig.  i  5.*] 

3.  Associations  ({  13*)  —  Vauditt  —  By- 
Laws. 

A  resolution  adopted  by  an  association  of 
manufacturers  who  had  previously  employed 
members  of  a  labor  organization  exclusively, 
but  whose  employes  had  quit  work,  that  each 
member  should  offer  situations  to  operatives  as 
individuals,  understood  by  all  of  the  members  as 
meaning  that  they  should  maintain  "open 
shops,"  attacked  by  a  member  as  unlawful,  on 
the  theory  tlu^t  its  real  purpose  and  object  was 
to  order  a  suspension  of  work  by  its  members, 
did  not  amount  to  such  an  order  for  a  cessation 
of  work,  though  the  members  of  the  association 
in  certain  territory  were  unable  to  obtain  em- 
ployes, because  the  labor  organization  in  ques- 
tion controlled  the  industry  in  that  locality, 
and  were  therefore  compelled  to  keep  their  fac- 
tories dosed. 

[E!d.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  i  16 ;    Dec.  Dig.  {  13.*] 

4.  Associations  (J  6*)  —  Validity  of  By- 
Laws— Penalty  oB  Liquidated  Damages. 

A  provision  of  the  by-laws  of  a  manufac- 
turers' association,  that  each  member  would  pay 
to  the  association  $5,000  as  liquidated  damages 
for  the  violation  or  failure  to  comply  with  any 
of  the  decisions,  orders,  prohibitions,  and  regu- 
lations ot  the  association  sought  to  be  enforced 
against  a  member  for  its  violation  of  a  resolu- 
tion of  the  association  that  all  members  should 
maintain  "open  shops"  was  not  a  provision  for 
a  penalty ;  the  damages  from  such  breach  being 
uncertain  and  incapable  of  exact  estimate  in 
advance  of  a  breach,  and  neither  readily  sus- 
ceptible of  proof  nor  of  precise  appraisal  after 
a  breach,  and  it  not  appearing  that  the  amount 
specified  was  greatly  disproportionate  to  the 
presumable  loss. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  |i  4-8;   Dec.  Dig.  |  5.*] 
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5.  Associations  ({  9*)  —  Withdbawal  of 

MeMBEBS— ItlOHT  TO  RKSION. 

An  association  of  manufacturers  whose  by- 
laws provided  that  no  member's  resignation 
should  be  accepted  during  a  suspension  of  work 
ordered  by  the  association  adopted  a  resolution, 
following  a  strike,  requiring  its  members  to  offer 
situations  to  operatives  as  individuals,  under- 
stood as  meaning  that  they  should  maintain 
"open  shops."  The  members  of  the  association, 
other  than  those  in  certain  territory,  success- 
fully operated  their  factories  as  "open  shops," 
but  the  members  in  such  territory,  though  they 
advertised  for  employes  as  individuals  and  open- 
ed their  factories  for  the  purpose  of  receiving 
applications  for  employment  as  individuals  were 
onable  to  obtain  employes,  because  of  a  labor 
organization's  control  of  the  industry  in  tliat 
territory.  Beld,  that  the  resolution  in  question 
did  not  order  a  shutdown  of  the  factories  of  the 
members,  and  the  resignation  of  the  members 
in  the  territory  in  question  became  effective, 
though  made  while  their  factories  were  closed, 
t>ecauae  of  their  inability  to  obtain  employes. 

[Ed.  Note.— For  other  cases,  see  Associatioiis, 
Cent.  Dig.  J  9;   Dec.  Dig.  {  9.*] 

6.  AssociATioRB  (I  9*)  —  Withdrawal  or 
<     Meubebs— Acceptance    or   Resignation— 

Nbcessitt. 

The  resignation  of  a  member  of  a  non- 
stock corporation  becomes  effective  upon  presen- 
tation and  compliance  with  the  rules  of  the  as- 
sociation without  acceptance,  unless  acceptance 
is  made  a  prerequisite  to  resignation  oy  the 
rules  or  laws  of  the  association  or  of  the  land. 

[Eld.  Note.— For  other  cases,  see  AaaociatloDs, 
Cent  Dig.  |  9 ;  Dec.  Dig.  {  9.*] 

7.  Associations  ({  5*)— Yioultions  or  Bkou- 
lationb  by  Members. 

The  employes  of  the  members  of  an  aMocia* 
tion  of  manufacturers  who  bad  previously  em- 
ployed members  of  a  labor  organization  exdu- 
siveljr  quit  work  because  of  a  dispute,  and  the 
association  adopted  a  resolution  requiring  its 
meml)era  to  maintain  their  factories  as  "open 
shops."  Tbe.memtwra  In  certain  territory  were 
unable  to  maintain  employ^  to  operate  their 
factories  as  "open  shops,^'  and  were  compelled  to 
keep  their  factories  closed.  Certain  parties  en- 
deavored to  bring  about  a  settlement  of  the 
strike,  and  procured  an  agreement  to  be  signed 
by  such  members  of  the  association  and  the  offi- 
cers of  such  labor  organization.  By  the  by-laws 
of  the  association  it  was  provided  that  no  mem- 
ber might  resign  until  90  days  notice  in  writing 
should  have  been  given,  and  the  agreement  pro- 
vided that  such  members  should  file'  their  res- 
ignations from  the  association  and  that  during 
such  90  days  the  members  of  the  labor  organiza- 
tion should  return  to  work  as  individuals;  the 
prices  for  labor  to  remain  as  before  until  the 
resignations  i>ecame  effective  and  a  new  agree- 
ment to  i>e  made  through  arbitration,  and  the 
union  label.'  employed  only  in  "closed  shops," 
not  to  be  toe  subject  of  the  future  arbitration. 
Pursuant  thereto  the  members  of  the  labor  or- 
ganization returned  to  work,  retaining  their 
membership  in  the  union  and  paying  the  regular 
union  dues,  though  their  membership  cards  were 
taken  np  and  returned  after  the  resignations  be- 
came effective.  Held  that  the  agreement  was 
one,  in  effect,  to  hire  union  laborers  exclusively, 
and  was  a  violation  of  the  resolution  as  to  main- 
taining "open  shops"  within  a  provision  of  the 
by-laws  of  the  association  for  the  payment  of  a 
specified  snm  as  liquidated  damages  for  the  vio- 
lation of,  or  failure  to  comply  with,  any  of  the 
regulations  of  the  association. 

[Ed.  Note.— For  other  cases,  see  AasodatiaiM, 
Cent  Dig.  a  4-6 ;  Dec  Dig.  f  6.*] 


8.  Associations  (f  6*)— Actions— Atjthobitt 

TO  Bbino. 

Under  the  by-laws  of  an  association  of 
manufacturers  by  which  each  member  agreed  to 
pay  a  specified  sum  as  liquidated  damages  for 
any  violation  of,  or  failure  to  comply  with,  any 
of  the  prohibitions  and  regulations  of  the  asso- 
ciation, and  which  further  provided  that  at  least 
three-fourths  of  all  the  members  of  the  asnci- 
Rtion  must  concur  in  order  to  carry  any  motion 
or  pass  any  regulation  relative  to  proceedings 
concerning  any  fine  or  assessment  an  action  to 
recover  the  stipulated  liquidated  damages  from  a 
member  violating  a  resolution  requiring  mem- 
bers to  maintain  "open  shops"  was  not  one  for 
the  collection  of  a  fine  or  assessment,  but  was 
an  incident  of  the  ordinary  business  affairs  of 
the  association,  as  to  which  its  directors  had 
complete  authority,  in  the  absence  of  any  limita- 
tion by  law,  charter,  or  by-laws,  and  the  direc- 
tors' authority  was  not  affected  by  the  adoption 
of  a  resolution  by  the  association  authorizing 
the  bringing  of  such  action  by  less  than  a  three- 
fourths  vote. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  f§  4-6;  Dec.  Dig.  {  6.*] 

Case  Reserved  from  Superior  Court,  Fair- 
field County ;   Howard  J.  Curtis,  Judge 

Action  by  the  Associated  Hat  Manufactur- 
ers against  the  Balrd-Unteldt  Company  to  re- 
cover $5,000  liquidated  damages  for  violation 
of  certain  resolutions  of  the  plaintiff  associa- 
tion passed  under  section  2  of  article  8  of  its 
by-laws  by'  the  defendant  member  of  the  as- 
sociation. Reserved  by  stipulation  of  the 
parties  upon  a  finding  of  facta  for  the  advice 
of  the  Supreme  Court  of  Errors.  Judgment 
advised  for  plaintiff. 

The  plaintiff  is  a  nonstock  corporation  of 
the  state  of  New  York,  comprised  of  56  com- 
panies, corporationB,  and  individuals  engaged 
In  the  manufacture  of  fur  felt  hats,  with 
places  of  business  in  the  states  of  Connecti- 
cut, New  York,  New  Jersey,  Massachusetts, 
and  Pennsylvania.  The  defendant  was  a  cor- 
poration located  at  Bethel,  Conn.,  and  was  a 
member  of  the  association.  The  plaintiff  was 
the  successor  of  the  Wholesale  Fur  Felt  Hat 
Manufacturers'  Association,  whose  assets, 
property,  rights,  agreements,  and  contracts 
had  been  transferred  to  the  plaintiff. 

The  purposes  and  objects  of  the  associa- 
tion, as  recited  In  Its  certificate  of  Incorpora- 
tion, were  to  Improve  busiuess  conditions  of 
its  members,  to  maintain  harmonious  rela- 
tions between  them,  and  to  promote,  subserve, 
and  encourage  social  intercourse  between 
them. 

The  preamble  to  Its  by-laws  recites  that: 

"The  objects  of  this  association,  in  addition 
to  those  set  forth  in  its  certificate  of  incorpora- 
tion,  are  to  foster  the  interests  of  those  en- 
gaged in  the  manufacture  and  sale  of  fur  felt 
hacs,  to  reform  abuses  relating  to  the  business 
of  persons  so  engaged,  to  secure  freedom  from 
unjust  and  unlawful  exactions,  to  obtain  and 
diffuse  accurate  and  reliable  information  as  to 
all  matters  affectiog  members  of  this  associa- 
tion, to  procure  uniformity  and  certainty  in  the 
relations  existing  between  employees  and  em- 
ployers, and  in  all  lawful  ways  to  promote  and 
protect  the  business  interests  of  this  associa- 
tion." 
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Its  by-laws  provide: 

Section  1.  The  dedsions,  prohibitions,  orders 
and  regnlations  of  this  association  and  its  board 
of  directors,  shall  be  obligatory  upon,  and  shall 
be  complied  with  and  observed  in  good  faith  by 
each  and  every  member  of  this  association. 

Sec  2.  In  order  to  insnre  the  compliance  with 
and  obedience  in  good  faith  to  the  decisions,  or- 
ders, prohibitions  and  regulations  of  this  as- 
sociation, all  members  hereby  agree  to  pa;  to 
the  association  the  sum  of  five  thousand  dol- 
lars ($5,000)  as  liqoidated  damages,  for  the  vio- 
lation of  or  failure  to  comply  with  any  of  the 
decisions,  prohibitions,  and  r^ulations  passed 
or  made  by  the  association,  in  accordance  witn 
these  by-laws  and  its  certificate  of  incorpora- 
tion. The  said  sum  of  five  thousand  dollars 
($5,000)  is  not  a  penalty,  but  is  to  be  construed 
as  the  damages  which  this  association  and  the 
members  thereof  have  suffered,  by  reason  of 
the  failure  of  any  member  to  comply  with  the 
decisions,  orders,  prohibitions  'and  regulations 
of  this  association,  and  in  any  action  which 
may  be  brought  to  recover  the  said  sum,  it  shall 
not  be  necessary  or  incumbent  upon  this  asso- 
ciation to  prove  any  special  damage  whatsoever. 

Article  XIX.  Sec.  1.  Not  less  than  one-third 
of  all  the  members  of  this  association  must  be 
present  in  person  in  order  to  constitute  a 
quorum  for  business,  provided,  however,  that 
any  business  before  thie  meeting  (a)  involving 
the  cessation  or  resumption  of  work  by  any 
or  all  of  the  members  of  this  association,  (b) 
any  regulations  regarding  the  union  label  and 
(c)  proceedings  relative  to  any  fine  or  assess- 
ment, no  less  than  two-thirds  of  all  the  members 
of  this  association  must  be  present  in  person 
in  order  to  constitute  a  quorum,  and  at  least 
three-fourths  of  all  members  of  this  Association 
must  concur  in  order  to  carry  any  motion  or 
pass  any  regulation  regarding  these  three  ques- 
tions. 

Article  VII.  Sec.  L  No  member  may  resign 
from  this  association  until  after  ninety  days' 
notice  in  writing  to  the  secretary  shall  have 
been  given,  and  no  resignation  shall  be  accepted 
or  become  operative  until  all  dues,  fines,  assess- 
ments or  other  moneys  dqe  this  association  shall 
have  been  paid,  nor  shall  any  resignation  be 
accepted  during  a  suspension  of  worlc  ordered 
by  tne  aaaodanon. 

Article  VI.  Sec.  10.  The  board  of  directors 
shall  have  power  to  settle  all  the  controversies 
and  difficulties  arising  between  the  members  of 
this  association  and  their  employees,  and  to 
decide  all  disputes  and  disagreements  that  may 
arise,  except  that  they  shall  not  order  a  cessa- 
tion or  resumption  of  work,  make  any  regula- 
tions regarding  the  union  label,  or  proceedings 
relative  to  the  forfeiture  of  any  bond,  contract, 
penalty  or  fine  of  any  member  of  this  associa- 
tion. 

The  United  Batters  of  North  America  Is 
an  unincorporated  association  of  JoarnAy- 
men  hatters  having  over  9,000  members,  and 
owning  a  onion  label,  which  It  permits  to  be 
placed  In  hats  manufactured  In  factories  em- 
ploying its  members  solely  and  commonly 
called  "onion  or  closed  shops." 

From  Joly  1,  1007,  to  January  14,  1909,  the 
members  of  the  plaintiff  and  Its  predecessor 
employed  exclusively  in  their  factories  mem- 
bers of  the  United  Hatters'  Association. 

The  plalntlfTs  predecessor  entered  Into  an 
agreement,  to  which  the  plaintlfF  succeeded, 
with  the  United  Hatters  that  any  disagree- 
ment between  employer  and  employ^  should 
be  submitted  to  arbitration.  Prior  to  this 
agreement,  tn  case  of  difference,  the  United 
Hatters  withdrew  the  ose  Of  Its  label,  and 


compelled  Its  members  to  dlscontlnoe  work 
until  the  difference  was  settled,  thos  fre- 
quently coercing  the  employer  to  accept  on- 
falr  conditions,  and  one  of  the  purposes  of 
the  arbitration  agreement  was  to  avoid  the 
stoppage  of  work  and  the  removal  of  the 
union  label  pending  the  adjustment  of  differ- 
ences. The  United  Hatters  continued  to  act 
tinder  this  agreement  until  the  difficulty  with 
the  Ouyer  Company  arose. 

The  Guyer  Hat  Company  was  a  member 
of  the  plaintiff,  and  located  in  Boston,  Mass. 
The  prices  charged  by  the  members  of  the 
United  Hatters  for  piece  work  was  less  in 
Philadelphia  than  in  Boston.  On  July  1, 
1908,  the  Ouyer  Company  opened  a  factory 
In  Philadelphia,  and  entered  Into  an  agree- 
ment with  the  members  of  the  United  Hat- 
ters for  a  bill  of  prices  for  plec<;Work  for 
hats  manufactured  In  Philadelphia. 

Ib  August,  1908,  negotiations  between  the 
Goyer  Company  and  the  United  Hatters  hav- 
ing failed,  the  United  Hatters  refused  to  per- 
mit their  members  to  work  In  the  Guyer  fac- 
tory unless  the  Guyer  Company  paid  the  same 
scale  of  prices  as  In  its  Boston  factory.  The 
Guyer  Company  referred  the  setllement  of 
the  dispute  to  the  plaintiff.  The  plaintiff 
Insisted  that,  pending  arbitration,  the  union 
label  should  be  res.ored  and  the  members  pot 
back  to  work.  The  plaintiff  and  the  United 
Hatters  contlnoed  negotiations  until  about 
January  1,  1909,  but  the  United  Hatters  re- 
fused to  restore  the  label  or  put  the  men 
back  to  work,  and  insisted  upon  the  Guyer 
Company  performing  Its  contract  with  them 
upon  the  Boston  scale  of  prices  to  Its  mem- 
bers. 

On  January  12,  1909,  the  board  of  direc- 
tors of  the  plaintiff  passed  a  resolution  that 
It  recommend  to  the  association: 

"That  the  use  of  the  union  label  to  be  dis- 
continued in  every  factory  of  every  member 
of  this  association  one  hour  subsequent  to  the 
passage  of  this  resolution,  unless  during  the 
said  period  of  one  hour  the  association  receives 
official  notice  that  the  label  will  be  restored  to 
and  the  men  immediately  placed  to  work  in  the 
factory  of  the  Guyer  Company,  located  in  Phil- 
adelphia, Pa.,  under  the  conditions  existing  at 
the  time  of  the  withdrawal  of  the  lal>el  and 
men." 

.On  January  14,  1909,  the  association  pass- 
ed unanimously,  all  members  Including  de- 
fendant being  present,  the  resolution  recom- 
mended and  recited  therein  the  arbitration 
agreement. 

On  January  15,  1909,  the  association  com- 
municated to  all  of  its  members  the  su^tance 
of  this  resolution,  and  the  defendant  and  ihe 
other  members  of  the  plaintiff  informed  their 
employes  that  the  union  label  would  no  long- 
er be  permitted  to  be  used  in  their  factories. 
Whereupon  the  employes  who  were  members 
of  the  United  Hatters,  pursuant  to  Its  order, 
quit  work,  and  all  of  the  factories,  including 
the  defendant's,  on  January  16,  1909,  ceased 
to  manufacture  hats,  which  condition  con- 
tinued until  January  28,  1808. 
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The  members  of  the  plaintiff  knew  that  a 
large  proportion  of  the  members  desired  to 
Tesum^  the  operation  of  factories  as  open 
shops,  and  on  January  28,  1909,  the  board  of 
directors  of  the  plaintiff  passed  the  following 
resolution : 

"That  the  board  of  directors  recommend  to 
the  association  that  each  member  offer  situa- 
tions to  operatives  as  individuals,  in  their  re- 
spective factories  on  February  9,  1909." 

The  treasurer  of  the  defendant  was  pres- 
ent at  this  meeting.  Immediately  thereafter 
a  meeting  of  the  association,  duly  called, 
passed  a  vote  In  accordance  with  this  recom- 
mendation. The  defendant  was  present  at 
this  meeting. 

All  of  the  members  of  the  plaintiff,  includ- 
ing the  defendant,  understood  the  resolution 
of  January  28,  1909,  to  mean  the  hiring  of 
their  employes  as  individuals  in  an  open 
shop.  The  defendant  and  other  members  of 
the  plaintiff  in  the  Danbury  district  opened 
their  factories  for  the  purpose  of  receiving 
applications  from  all  who  desired  employ- 
ment as  individuals,  but  none  such  were  re- 
ceived owing  to  the  control  of  the  hatting  in- 
dustry in  this  locality  by  the  United  Hatters. 

Because  of  this  condition,  and  of  their  in- 
ability to  secure  employes,  the  defendant  was 
unable  to  operate  its  factory  until  June  8, 
1909,  and  no  hats  were  manufactured  in  the 
factories  of  the  members  of  the  plaintiff  in 
the  Danbury  district  during  this  iperlod, 
while  the  members  in  other  localities  were 
able  to  operate  their  factories  as  open  shops. 

Shortly  after  January  28,  1909,  the  de- 
fendant and  a  majority  of  the  members  of 
the  plaintiff  in  Danbury  and  Bethel  became 
dissatisfied  with  the  resolution  of  January 
24th,  and  desired  the  same  rescinded  as  un- 
fair to  them.  Efforts  were  made  by  disinter- 
ested persons  to  settle  the  dispute  between 
the  bat  manufacturers  in  the  Danbury  dis- 
trict who  were  members  of  the  plaintiff  and 
the  United  Hatters,  which  resulted  in  the  ex- 
ecution by  these  parties  of  the  so-called  Fa- 
ther Kennedy's  agreement,  the  substance  of 
which  is  set  forth  in  the  opinion. 

Simultaneously  with  the  execution  of  this 
agreement,  the  said  members  of  the  plaintiff 
agreed  to  indemnify  and  save  harmless  each 
other  from  any  loss  or  liability,  if  any,  which 
they  or  any  of  them  may  have  or  incur  by 
making  the  aforesaid  agreements,  by  reason 
of  the  obligations  imposed  on  them  as  mem- 
bers of  the  plaintiff.  The  members  of  plaintiff, 
parties  to  this  agreement,  carried  It  out  by 
hiring  directly  the  employes,  members  of  the 
United  Hatters,  whereas  under  former  con- 
ditions the  shop  steward,  an  employe  of  the 
United  Hatters,  employed  them. 

The  members  of  plaintiff,  through  Father 
Kennedy,  about  July  9,  1909,  forwarded  to 
the  plaintiff  written  notice  of  their  intention 
to  resign,  and  the  plaintiff  received  these. 
The  United  Hatters  took  from  its  members 
their  union  card,  which  a  member  of  the  un- 
ion seeking  employment  must  possess,  and 


these  cards  were  retained  until  September 
20,  1909. 

The  members  of  the  United  Hatters  in  the 
Danbury  district  voted  on  June  9,  1909,  to 
accept  the  "Father  Kennedy  proposition" 
and  to  return  to  work  in  the  manner  set  forth 
therein.  On  June  0, 1909,  the  factories  in  tho 
Danbury  district  resumed  operations,  and  so 
continued  until  September  20,  1909.  The 
workmen  employed  were  former  union  work- 
men, and  most  of  them  wore  compelled  to  pay 
their  union  dues  based  upon  their  wages,  but 
all  were  hired  as  individuals.  Several  mem- 
bers of  the  union  who  did  not  pay  these  due» 
were  expelled  from  the  union. 

On  September  9,  1909,  the  defendant  and 
the  other  members  of  the  plaintiff  in  this  dis- 
trict duly  forwarded  their  resignations  to  thfr 
plaintiff,  and  these  were  on  the  same  day 
received. 

The  defendant  was  not,  on  this  date,  in- 
debted to  plaintiff  in  any  way  for  any  sum, 
unless  for  the  said  ^.000.  Except  as  here- 
tofore recited,  the  defendant  observed  in 
good  faith  all  the  decisions,  orders,  prohibi- 
tions, and  regulations  of  thie  plaintiff. 

On  June  16,  1909,  the  board  of  directors  of 
plaintiff    pasised    the   following    resolution: 

"Be  it  resolved  that  the  president  be  author- 
ized and  directed  to  institute  actions  against 
the  aforementioned  members  to  enforce  liabili- 
ty under  section  2,  art.  VIII,  of  the  by-laws,  and 
to  enforce  liability  under  the  terms  of  the  agree- 
ment made  January  the  14th,  1909,  between  th& 
association  and  all  of  Its  members,  and  to  em- 
ploy attorneys  and  counselors  at  law  for  th» 
purpose  thereof,  and  the  action  of  the  president 
thus  far  in  the  preparation  for  the  institution  of 
such  actions  and  in  all  other  respects  is  hereby 
ratified  and  confirmed." 

And  pursuant  to  this  resolution  this  action 
was  begun. 

On  September  15,  1909,  the  association 
passed  a  similar  resolution,  and  ratified  the- 
said  action  of  the  board  of  directors  in  all 
respects.  This  action  was  not  authorized  by 
a  three-fourths  vote  of  the  menrbers  of  the- 
association. 

On  September  20,  1909,  the  defendant  used 
the  union  label  in  its  factory,  and  operated 
a  union  or  closed  factory,  and  the  United 
Hatters  exercised  open  authority  over  the- 
Journeymen  hatters  employed  in  defendant's 
factory. 

The  plaintiff  offered  no  evidence  of  special 
damage,  but  claimed  that  the  damages  for  the^ 
breach  of  the  resolution  of  January  SSth 
were  liquidated  and  fixed  at  ¥5,000. 

Milton  Dammann,  of  New  York  City,  and 
Spotswood  D.  Bowers,  of  Bridgeport,  for 
plaintiff.  Martin  J.  Cunningham  and  Eu- 
gene C.  Dempsey,  both  of  Danbury,  for  de- 
fendant. 

WHEELER,  J.  (after  stating  the  facts  aa 
above).  The  defendant  claims  this  action 
must  fall,  since  the  plaintiff  association  is, 
because  of  its  organization  and  its  by-laws. 
Illegal,  and  therefore  its  resolution,  whos»- 
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ylolation  la  tbe  basis  of  the  action,  was  in- 
valid. The  foundation  of  this  claim  la  three- 
f<dd,  because :  (1)  The  real  purpose  and  ob- 
ject of  the  association  was  to  permit  It  to 
order  a  suspension  of  work  by  Its  members ; 
(2)  to  make  agreements  relative  to  the  use  of 
the  union  label;  and  (3)  because  the  mem- 
bers of  the  plaintiff  were  engaged  in  inter- 
state commerce,  the  association  was  a  viola- 
tion of  the  Sherman  Act  (Act  July  2,  1800,  c. 
647,  28  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3200]),  as  its  purposes  were  in  restraint  of 
trade. 

Employers,  as  well  as  employes,  may  form 
associations  for  mutual  protection  and  bene- 
fit. Each  member  of  such  an  association  sub- 
mits his  freedom  to  contract,  to  a  greater  or 
less  extent,  to  the  will  of  the  association. 
The  consideration  of  submission  is  the  bene- 
fit presumed  to  flow  from  the  action  of  mem- 
bers bound  together  for  common  ends.  Unity 
of  action  of  the  members  gives  strength  to 
th«  association,  without  which  it  cannot 
serve  its  purposes  or  accomplish  its  ends. 
By-laws  and  regulations  are  a  part  of  the 
machinery  by  which  the  association  operates. 
Members  must  therefore  submit,  while  mem- 
bership continues,  to  all  lawful  by-laws  and 
regulations  enacted  by  the  association  for  its 
government 

.The  objects  of  this  association,  as  stated  in 
the  articles  of  association  and  by-laws,  are 
most  worthy.  Neither  they  nor  the  finding 
show  that  the  purpose  of  the  association  was 
to  permit  it  to  order  a  suspension  of  work 
and  to  agree  in  reference  to  the  use  of  the 
anion  label.  It  is  too  late  to  question  the 
right  of  a  labor  union  to  make  by-laws  pro- 
viding for  strikes  and  to  Issue  Its  order  for 
a  strike  in  an  effort  to  secure  lawful  objects 
by  lawful  means.  Reynolds  et  al.  v.  Davis  et 
al.,  198  Mass.  294,  84  N.  E.  457,  17  L.  R.  A. 
(S.  S.)  162.  And  it  may  prosecute  the  strike 
by  any  means  neither  illegal  nor  in  viola- 
tion of  the  equal  or  superior  rights  of  others. 

[1]  So,  too,  the  association  of  employers 
may  enact  a  by-law  giving  it  the  right  to  or- 
der a  shutdown  of  the  factories  of  its  mem- 
bers, provided  the  objects  sought  be  within 
Its  lawful  purposes  and  the  means  used  be 
lawfuL  And  the  employer  has  the  right  free- 
ly to  hire  his  labor  in  the  market  without 
denial  or  unfair  restriction  of  this  right.  The 
order  of  the  association  to  stop  work  may 
curtail  this  right,  but  it  is  not,  for  this  rea- 
son, illegal. 

[2]  A  by-law  providing  for  a  fine  upon  the 
members  of  either  an  employers'  or  a  labor- 
ers' association  for  disobedience  of  its  law- 
ful orders  is  not  unlawful.  Each  may  Involve 
coercion  of  Its  members ;  it  may  temporarily 
take  away  the  livelihood  of  the  employfi, 
and  it  may  injure,  and.  If  continued,  ruin, 
the  business  of  the  employer.  Each  member 
bas  agreed  to  this  species  of  coercion  In  the 
belief  that  the  common  Interest  of  all  will 
best  be  served  by  the  united  action  of  many. 
Obedience  to  the  lawful  orders  of  the  as- 


sociation is  the  condition  of  membership  vol- 
untarily encountered  by  previous  assent  to 
the  by-laws.  If  the  defendant  intended  to 
claim  that  this  part  of  the  by-laws  was  il- 
legal, we  have  already  answered  that  a  by- 
law of  this  character  was  not  Illegal. 

[3]  The  argument  of  the  defendant  rests 
upon  the  premise  that  this  resolution  "that 
each  member  offer  situations  to  operatives  as 
individuals"  amounted  to  an  order  for  a 
cessation  of  work.  If  the  employes  accepted 
employment  as  individuals,  it  is  said  they 
would  forfeit  their  membership  in  the  anion. 
If  they  maintained  their  membership,  the 
employers  could  not  run  their  factories. 

As  the  Hatters'  Union  dominated  this  in- 
dustry in  the  Danbury  district,  enforcement 
of  the  vote  would  mean.  It  is  said,  a  lockout 
and  suspension  of  work.  Therefore  It  is 
argued  the  vote  was  equivalent  to  a  lockout 
The  argument  assumes  these  consequences. 
The  facts  of  record  show  that  consequences 
of  this  character  were  not  intended.  The 
vote  is  not  to  be  read  in  the  light  of  possible 
consequences.  Its  meaning  la  undoubted. 
A  vote  that  each  member  offer  situations  to 
operatives  as  individuals  Is  a  declaration  for 
the  open  shop.  Its  purpose  was  to  preserve 
to  employers  the  right  to  contract  for  their 
labor  regardless  of  its  membership  in  the 
union.  The  right  to  so  contract  Is  one  of  the 
inalienable  rights  of  every  employer  of  labor. 
Every  employer  and  employe  has,  under  the 
law,  such  freedom  of  contract  The  law  will 
not  take  It  from  him,  much  less  declare  il- 
legal his  effort  to  establish  his  right  to  it 

We  see  nothing  in  the  record  upon  which 
to  found  the  argument  that  -the  use  of  the 
union  label  was  the  object  of  the  plaintiff. 
So  far  as  appears,  the  label  had  nothing 
whatever  to  do  with  the  resolution  in  ques- 
tion. 

We  do  not  think  it  necessary  to  discuss  the 
proposition  that  a  vote  by  employers  to  con- 
duct their  factories  as  open  shops  and  to  ex- 
ercise their  right  to  hire  their  labor  as  In- 
dividuals, and  not  as  members  of  a  labor  un- 
ion, is  a  restraint  of  trade  within  the  Sher- 
man Act  Nor  do  we  think  the  proposition 
tenable,  that  the  object  of  the  association 
was  the  making  of  the  arbitration  agreement 
which  the  plaintiff  had  with  the  United  Hat- 
ters, and  that  it  was  void  because  It  in- 
volved the  exclusive  employment  by  the  mem- 
bers of  the  plalntur  of  union  labor.  The  ar- 
bitration agreement  does  not  bear  this  con- 
struction, and  its  making  was  a  mere  inci- 
dent of  the  business  of  the  plaintiff.  More- 
over, it  did  not  relate  to,  or  enter  into,  the 
vote  for  the  open  shop. 

[4]  The  recovery  is  sought  for  the  viola- 
tion of  a  resolution  of  the  plaintiff,  under 
section  2  of  article  VIII  of  the  by-laws  that : 

"All  members  agree  to  pa^  to  the  association 
the  sum  of  $5,000  as  liquidated  damages  for 
the  violation  of,  or  failure  to  comply  with,  any 
of  the  decisiona,  orders,  prohibitions,  and  regula- 
tions, passed  or  made  by  the  association,  in 
accordance  with  these  by-laws." 
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The  defendant  urges  that  the  action  is  in- 
stituted for  the  enforcement  of  a  penalty. 
The  association  intended — if  the  language 
used  means  what  it  says — ^tbis  sum  to  be  re- 
garded as  liquidated  damages  upon  a  breach. 
Its  intention,  so  definitely  expressed,  should 
be  given  due  weight,  but  It  is  not  controlling ; 
for  the  law  regards  the  substance  of  things 
rather  than  Its  form.  It  will  "look  at  the 
entire  agreement,  its  scope,  purpose,  and  sub- 
ject-matter, and  may  consider  the  result -of 
a  breach  thereof,  and  the  reasonableness  of 
the  sum  agreed  to  be  paid  therefor,  under 
all  the  circumstances  of  the  case."  So  view- 
ing this  by-law  in  Its  proper  setting — of  the 
facts  surrounding  its  making  and  its  breach 
— we  see  that  there  is  no  standard  furnished 
for  ascertaining  the  damages  for  the  breach 
of  a  resolution  of  the  plaintiff. 

We  see,  too.  that  the  damages  from  a  breach 
must  be  uncertain  and  Incapable  of  exact  es- 
timate in  advance  of  breach,  and  after  breach 
are  neither  readily  susceptible  of  proof,  nor 
of  precise  appraisal.  It  is  obvious  the  breach 
of  the  resolution  might  result  in  the  break- 
ing up  of  the  association,  or  in  projecting  It 
in  a  long  and  expensive  flght  with  the  Unit- 
ed Hatters,  a  most  powerful  organization  of 
union  labor.  The  strength  of  the  association 
lay  in  the  maintenance  of  a  united  member- 
ship. Weakness,  perhaps  disintegration, 
might  follow  the  secession  of  the  members  In 
the  Danbury  district 

We  cannot  say,  and  we  know  of  no  one 
who  could  have  said,  exactly  what  loss  the 
defendant's  breach  might  or  will  entail.  The 
record  does  not  show  that  the  amount  spec- 
ified as  liquidated  damages  is  greatly  dispro- 
portionate to  the  presumable  loss.  The  mem- 
bers of  this  association  knew  their  own  sit- 
uation and  objects,  and  were  in  a  far  better 
position  to  appreciate  and  make  provision  for 
the  breach  of  their  own  resolution  under 
this  by-law  than  a  court  can  possibly  be.  Un- 
der these  circumstances,  the  rule  of  law  is 
that  the  expressed  intention  of  the  parties 
will  be  carried  out,  and  the  damages  regard- 
ed, as  the  parties  regarded  them,  as  liquidat- 
ed. New  Britain  v.  New  Britain  Tel.  Co., 
74  Conn.  326,  333,  60  Atl.  8S1,  1015;  Chase  v. 
Allen,  13  Gray  (Mass.)  42;  Bllz  v.  Powell,  50 
Colo.  482,  117  Pac.  344,  38  L.  R.  A.  (N.  8.) 
847;  note  to  Bllz  v.  Powell,  38  Ia  R.  A.  (N. 
S.)  847. 

The  by-laws  of  the  plaintiff  required  each 
member  to  comply  in  good  faith  with  its  de- 
cisions. Unless  the  defendant  while  a  member 
failed  to  observe  one  or  more  of  its  decisions, 
It  is  not  liable  in  this  action. 

[S]  The  defendant,  on  and  after  September 
20tb,  ran  its  factory  as  a  union  shop  con- 
trary to  the  terms  of  the  resolution  of  Jan- 
uary 28th  that  the  factories  of  the  members 
should  be  run  as  open  shops,  and  if  at  this 
time  it  was  a  member  of  plaintiff,  all  agree 
It  thereby  violated  this  resolution.  The  de- 
fendant claims  it  had  resigned  its  member- 
ship on  September  8th;   the  plaintiff  claims 


the  attempt  to  resign  was  nugatory.  The  de-- 
fendant  had  at  this  time  complied  with  all 
by-laws  and  regulations,  unless  it  had  befoie 
this  time  violated  the  January  28th  resolu- 
tion. Acceptance  of  the  resolution  was  not 
had,  nor  was  it  necessary. 

[6]  A  member  of  a  nonstock  corporation  is 
In  the  same  position  as  the  member  of  the 
association,  whose  resignation  becomes  effec- 
tive upon  presentation  and  compliance  with 
the  rules  of  the  association,  unless  acceptance 
is  made  a  prerequisite  to  resignation  by  the 
rules  or  laws  of  the  association  or  of  the  land. 
A  similar  role  obtains  in  the  case  of  the 
resignation  of  an  ofilcer  of  a  corporation. 
Bacon,  Benefit  Societies  (3d  Ed.)  {Ill;  4 
Cyc.  302;  Com.  on  Corporations,  Thompson, 
VOL  7,  i  8729;  Will  of  McNaughton,  188  Wis. 
208,  118  N.  W.  997,  120  N.  W.  288;  Morawetz 
on  Corp.  I  563. 

The  by-laws  (article  VII,  section  1}  pro- 
vide that  a  resignation  shall  not  be  acc^ted 
during  a  suspension  of  work  ordered  by  the 
association.  These  resolutions  did  mean  that 
the  members  of  the  plaintiff  should  thereaft- 
er hire  their  employes  as  individuals  in  an 
open  shop.  They  did  not  mean  that  the  plain- 
tiff bad  ordered  a  general  shutdown  of  the 
factories  of  its  members.  The  finding  shows 
this.  All  of  its  members  outside  the  Dan- 
bury  district  were  successful  in  operating 
their  factories  as  open  shops. 

The  resolution  of  January  28th  became 
effective  on  February  9th,  in  order  to  give 
the  members  time  to  prepare  for  a  change  and 
their  former  employes  the  opportunity  to 
consider  the  advisability  of  returning  to  work 
as  individuals. 

The  defendant,  with  other  Danbury  mem- 
bers, advertised  for  employes  as  Individuals, 
and  on  February  9th  opened  their  factories 
for  the  purpose  of  recdving  applications  for 
employment  as  individuals.  All  this  indi- 
cates that  they  were  hopeful  of  resuming,  not 
intent  upon  discontinuing,  work. 

The  resolutions,  as  phrased,  do  not  mean 
a  compulsory  lockout ;  as  read  in  the  light  of 
what  preceded  and  followed  their  making,  it 
is  clear  that  the  members  did  not  understand 
that  their  action  would  bring  about  a  lock- 
out, even  in  the  Danbury  district. 

The  resignation  of  the  defendant  became 
effective  upon  its  receipt  by  the  plaintiff  on 
September  9th. 

[7]  The  only  other  violation  of  which  the 
plaintiff  complains  is  the  entering  into  the 
so-called  Father  Kennedy  agreement  and  the 
opening  of  its  factory  in  pursuance  thereof. 

The  open  shop  resolution  of  January  28th,' 
if  enforced,  would  deprive  the  United  Hat- 
ters of  the  Jurisdiction  and  control  of  all  em- 
ployes of  the  members,  and  would  prohibit 
the  employment  of  exclusively  union  labor. 
That  it  would  precipitate  a  contest  with  a 
powerful  labor  organization  was  self-evident. 
United  co-operation  by  each  member  in  carry- 
ing out  their  attempt  to  secure  to  all  the 
freedom  to  make  their  own  contracts  of  hlr- 
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Ing  was  an  Indlspensattle  ccmdltlon  of  siiccess. 
The  defection  or  disloyalty  of  the'  few  would 
bring  complete  or  partial  disaster  to  tbe 
plan  of  the  many.  The  utmost  good  faith  In 
carrying  out  the  plan  was  the  dnty  of  eadb 
member.  The  first  resolution,  that  of  Jan- 
Dai7  14th,  TOtlng  to  discontinue  the  use  of 
the  nnlon  label,  was  voted  for  by  the  de- 
fendant The  finding  does  not  show  whether 
the  resolution  of  January  28th  was,  in  fact, 
Toted  for  by  the  defendant  or  not  It  mat- 
ters not;  it  was  duly  adopted,  and  bound 
all  members,  the  non-acqnlescent  as  well  as 
the  acquiescent 

AU  of  the  factories  of  the  Danbnry  dis- 
trict, except  the  two  open  shop  factories,  re- 
mained closed  after  the  United  Hatters  with- 
drew their  men  on  the  day  following  the  Jan- 
nary  28th  resolution.  Many  efforts  were 
made  to  settle  the  strike.  Finally  two  of  the 
clergy,  acting  as  self-appointed  mediators, 
brought  about  an  agreement  signed  by  all  the 
members  of  the  plaintiff  In  the  Danbury  dis- 
trict and  by  the  officers  of  the  United  Hat- 
ters. This  was  an  agreement  In  which  each 
of  the  contracting  parties  agreed,  in  consid- 
eration of  the  promises  of  the  other,  to  do 
certain  things.  It  was  an  evident  attempt 
to  devise  a  plan  under  which  work  could  be 
resumed  pending  the  90  days'  notice  of  Intent 
to  resign  of  the  members  of  the  plaintiff  and 
upon  the  resignations  becoming  effective,  se- 
curing the  return  of  these  members  to  the 
closed  shop,  and  to  the  complete  resumption 
of  tbe  Jurisdiction  of  the  United  Hatters 
over  the  employes  of  each  member.  The  plan 
was  designed  to  avoid  the  liability  which 
this  action  seeks  to  enforce.  The  very  fbct 
that  these  members  entered  Into  an  agree- 
ment with  the  United  Hatters  concerning  the 
opening  of  their  shops  and  the  conditions  un- 
der which  the  members  of  the  Hatters'  As- 
sociation should  resume  work  was  a  breach 
by  these  members  of  the  open  shop  resolution. 

An  analysis  of  the  agreement  deepens  our 
conviction.  The  members  of  the  plaintiff.  In 
consideration  of  the  agreements  of  the  United 
Hatters  and  with  the  understanding  that  the 
agreement  included  a  settlement  of  all  pres- 
ent difficulties  with  the  United  Hatters  and 
that  future  controversies  should  be  settled 
by  arbitration,  the  method  of  which  should 
be  determined  as  soon  aa  they  should  sever 
the  relations  with  the  plaintiff,  agreed  to  file 
the  90  days'  notice  of  their  intention  to  re- 
sign from  the  plaintiff  as  required  by  the  by- 
'  laws  of  the  plaintiff,  and  to  file  with  one  of 
the  mediators  their  resignations,  to  be  de- 
livered to  plaintiff  upon  the  expiration  of 
the  90-day  period. 

And  In  consideration  of  these  promises  and 
'  of  the  agreement,  the  United  Hatters  agreed 
to  declare  the  strike  off  as  to  these  members 
of  plaintiff  and  to  permit  their  own  members 
to  return  to  work  as  individuals  until  the 
members  of  the  plaintiff  were  relieved  by  res- 
ignation or  release  of  their  obligation  to  the 
,  plaintiff.    The  parties  mutually  agreed  that 


the  prices  for  labor  should  remain  as  they 
had  been  nntll  after  the  resignation  and  a 
new  agreem«it  had  been  made  through  ar- 
bitration; that  new  machines  should  have  a 
fair  trial  at  a  named  price  to  operators  there- 
of; and  that  the  union  label  should  not  be 
the  subject  of  the  future  arbitration. 

Upon  execution  of  the  agreement,  the 
strike  was  declared  off,  the  members  of  the 
union  returned  to  work  as  individuals,  but 
retained  their  membership  in  the  union  and 
paid  to  it  the  regular  union  dues,  based  upon 
the  wages  earned,  and  the  union  disciplined 
some  of  Its  members  for  the  nonpayment  of 
these  dues.  Upon  Its  face  the  agreement  was 
an  attempt  to  evade  the  liability 'which  all 
the  parties  to  It  believed  might  arise  in  case 
the  members  violated  the  resolution  of  Jan- 
uary 28th. 

The  agreement  was  a  cover,  so  manifest 
that  it  needs  no  argument  to  demonstrate  It, 
for  the  purpose  of  having  the  factories  of 
the  members  ostensibly  run  as  open  shops, 
but  In  reality  run  as  closed  shops  under  the 
Jurisdiction  of  the  United  Hatters.  When 
these  members  opened  their  factories  to 
union  labor  exclusively,  they  were  not  com- 
plying In  good  faith  with  their  obligation  to 
open  their  shops  to  employes,  nonunion,  as 
well  as  union,  employes.  By  this  agreement 
the  United  Hatters  dictated  the  scale  of 
prices  to  be  paid  Its  members  who  were  out- 
wardly hired  as  individuals  by  these  em- 
ployers. They  limited  the  period  when  they 
were  to  work  as  individuals;  they  assumed 
control  over  their  members  who  returned  to 
work  by  providing  for  an  arbitration  of  all 
differences  between  the  employers  and  their 
employ^ ;  they  provided  for  an  arbitration  to 
determine  the  conditions  of  employment  sab- 
sequent  to  the  resignations;  and  they  ex- 
pressly prohibited  from  such  arbitration  the 
subject  of  the  union  label. 

Had  the  Intent  been  that  their  members 
should  return  to  work  as  individuals,  holding 
the  same  relation  to  their  employers  as  or- 
dinarily exists  between  employer  and  em- 
ploye, these  conditions  would  not  have  been  a 
part  of  the  agreement  The  purpose  of  the 
agreement  was  to  make  the  shops  as  effective- 
ly union  shops  as  they  became  after  the 
resignations.  The  membership  cards  were 
taken  up,  and  after  the  resignations  return- 
ed, although  at  no  time  had  these  employte 
ceased  to  be  members  of  the  United  Hatters. 

The  open  shop  resolution  meant  that  the 
employers  should  be  free  to  hire  where  they 
pleased  and  at  such  wage  as  the  market  for 
labor  fixed,  and  that  the  employe  should  be 
free  to  choose  his  employer  and  to  make  hia 
own  conditions  of  employment  The  agree- 
ment took  from  each  the  right  to  freedom  of 
contract  These  employers  knew  what  they 
were  engaged  upon,  for,  simultaneously  with 
this  agreement  they  agreed  with  each  other 
to  indemnify  against  any  liability  which 
might  arise  to  the  plaintiff.  Had  they  In 
good  faith  intended  to  run  an  open  shop. 
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would  tbey  have  felt  It  essential  to  make 
provision  for  the  contingency  of  their  agree- 
ment being  held  to  be  a  violation  of  their  ob- 
ligation to  the  plaintiff?  In  fact,  the  agree- 
ment was  to  hire  exclusively  union  labor. 
The  contracting  employers  included  all  the 
manufacturers  with  two  exceptions  in  the 
chief  Industry  of  the  Danbury  district 

We  held  in  Connors  v.  Connolly  et  aL,  86 
Conn.  641,  86  AU.  600,  45  I*  R.  A.  (N.  8.)  564, 
such  an  agreement  against  public  policy  and 
void.  Meritorious  as  the  effort  of  these  me- 
diators to  settle  a  strike  of  fatal  consequence 
to  large  communities  was,  we  cannot  let  our 
sympathy  for  the  peacemaker  cause  us  to 
forget  that  the  security  of  society  depends 
In  great  measure  upon  the  preservation,  in- 
violable, of  the  obligations  of  men. 

We  think  this  agreement  a  plain  violation 
of  the  resolution  of  January  28th. 

[t]  Finally  the  defendant  claims  the  plaln- 
tiUf  had  no  authority  to  institute  this  action, 
since  it  was  not  authorized  by  a  three-lourths 
vote  of  all  the  members  of  the  plaintiff,  as  is 
required  by  article  IX,  section  1,  of  the  by- 
laws in  proceedings  relative  to  any  fine  or 
assessment. 

We  have  expressed  the  opinion  that  the  re- 
covery of  the  $5,000  under  section  2  of  article 
VIII  is  not  an  action  brought  to  recover  a 
fine  or  assessmoit,  but  a  sum  determined  as 
liquidated  damages  for  a  breach  of  any  of  the 
lawful  decisions,  orders,  prohibitions,  and 
regulations  of  the  plaintiff,  and  hence  section 
1  of  article  IX  has  no  relation  to  an  action  to 
prosecute  the  collection  of  this  sum.  Such  an 
action  is  an  incident  of  the  business  of  the 
plaintiff,  and  committed,  as  are  the  ordinary 
business  affairs  of  every  corporation,  to  its 
directors,  whose  authority  is  complete,  ex- 
cept as  curtailed  by  charter,  by-laws,  or  the 
law.  In  this  case  there  was  no  such  curtail- 
ment. The  plaintiff  ratified  the  action  of  the 
directors,  but  we  think  this  did  not  add  to 
the  powers  already  vested  in  them  by  virtue 
of  their  office. 

The  superior  court  is  advised  to  render  its 
Judgment  in  favor  of  the  plaintiff  for  $5,000, 
with  Interest  from  June  14, 1909. 

Costs  In  this  court  will  be  taxed  in  favor 
of  the  plaintiff.  In  this  opinion  the  other 
judges  concur. 

(88  Conn.  480) 

CHAMBERLAIN    v.    CITY    OP    BRIDGE- 
PORT. 
(Supreme  Court  of  Errors  of  Connecticut.    July 
17,  1914J 

1.  MUNICIFAI.  COBPOBATIONS  (i  966*)— FiSOAL 
MANAOEUENT— CUARTEB  PBOVISIONS— CON- 
8TBUCTI0N— Amen  DMENT. 

Act  March  26,  1889  (10  Sp.  Laws,  p.  854), 
consolidated  the  town  and  city  of  Bridgeport, 
imposing  on  the  city  the  burden  of  meeting  all 
expenses  theretofore  imposed  on  the  town. 
These  burdens  were  specified  in  section  4  of  the 
act,  and  section  7  declared  that  the  city  should 
have  power  to  levy  taxes  on  the  polls  and  es- 
tate within  the  limits  of  the  city  for  purposes 


authorized  by  law.  For  the  purposes  of  taxa- 
tion, the  territory  of  the  new  city  was  divided 
into  two  districts,  the  first  comprising  the  en- 
tire city  and  the  second  all  the  territory  lying 
within  the  old  rity  limits.  Section  6  declared 
that  all  inhabitauts  and  property  within  the 
first  district  should  be  liable  to  taxation  to  de- 
fray the  expenses  imposed  by  the  act  to  the 
same  extent  as  they  would  be  liable  if  the  bur- 
dens bad  not  been  transferred  from  the  town  to 
the  city,  and  in  addition  certain  other  expenses, 
"and  that  all  other  burdens  and  expenses  of  said 
city  should  be  met  by  taxation  levied  upon 
the  inhabitants  and  property  within  the  limits 
of  the  second  district."  These  provisions  were 
carried  forward  in  subsequent  amendments  un- 
til the  passage  of  Act  Jane  6,  1913  (16  Sp. 
Laws,  pt.  2,  p.  1203),  which  repealed  the  re- 
visory act  of  Aug.  1,  1907  (15  Sp.  Laws,  pt. 

1,  p.  493),  dividing  the  city  into  two  districts, 
and  provided  that  all  the  inhabitants  and  prop- 
erty within  the  limits  of  the  city  should  be  lia- 
ble to  taxation  to  defray  the  burdens  and  ex- 
penses imposed  on  the  city  by  the  act  to  the 
same  extent  as  they  would  be  liable  if  ths  bur- 
dens and  expenses  had  not  been  transferred 
from  the  town  to  the  city,  and  in  addition 
thereto  for  the  expense  of  maintaining  a  public 
library  and  reading  room.  Beld,  that  the  act 
of  1913,  eliminating  the  two  districts,  did  not 
repeal  the  limitation  of  the  taxing  power,  and 
that  such  amendment  did  not  confer  on  the  city 
the  right  to  tax  the  outlying  property  contained 
in  what  was  previously  the  first  district  for 
burdens  and  expenses,  other  than  the  mainte- 
nance of  the  library,  for  which  taxes,  could  not 
previously  have  been  levied. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  it  2046-2061;  Dec. 
Dig.  i  966.*]f 

2.  Municipal  Cobpobatiors  (§  956*)— Fis- 
cal Management  —  Taxation  —  Poweb  to 
Tax. 

Municipalities  have  no  imwers  of  taxation 
other  than  those  specifically  conferred  by  stat- 
ute. 

[BM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  2010-2013;  Dec. 
Dig.  i  956.*] 

Beach,  J.,  dissenting. 

Appeal  from  Superior  Court,  Fairfleld 
County;   Howard  J.  Curtis,  Judge. 

Suit  by  John  C.  Chamberlain  against  the 
City  of  Bridgeport  to  restrain  defendant  from 
levying  a  tax.  From  an  order  sustaining  a 
demurrer  to  the  bill,  and  directing  a  Judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Reversed,  Judgment  set  aside,  and  cause  re- 
manded for  further  proceedings. 

John  C.  C!hBmber1aln  and  Thomas  H.  Cul- 
linan,  both  of  Bridgeport  for  appellant. 
William  H.  Ck>inley,  Jr.,  of  Bridgeport  for 
appellee. 

WHEELER,  J.  The  complaint  alleges  that 
the  plaintitf  is  the  ovmer  of  upwards  of  250 
acres  of  farm  land  in  the  town  of  Bridgeport, 
most  of  which  Is  rough  pasture,  swamp,  and 
woodland,  and  all  of  which  lies  outside  the 
bounds  of  the  city  as  they  existed  prior  to 
the  passage  of  the  act  consolidating  the  town 
and  city  of  Bridgeport  and  after  the  act 
within  the  limits  of  the  first  district  (The 
act  divided  the  city  into  two  taxing  dis- 
tricts.)    It  alleges  that  the  land  is  without 
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tbe  benefit  of  sewera,  lights,  fire  and  police 
protection,  and  mndi  of  it  is  above  the  water 
supply  of  the  city,  and  none  of  it  can  be 
benefited  by  the  expenditures  made  for  the 
second  district  as  designated  by  that  act,  and 
that  the  benefits  for  which  the  city  of  Bridge- 
port proper,  or  the  second  district,  has  been 
bonded  have  not  been  enjoyed  by  tills  land, 
or  the  first  district  in  which  it  lies,  and  that 
the  bonded  indebtedness  of  the  city  compris- 
ing the  second  district  was  not  incurred  by 
or  for  the  benefit  of  the  first  district  The 
plaintiff  further  alleges  that  the  defendant 
purposes  raising  a  revenue  by  taxation  upon 
this  land,  which  It  purposes  expending  In  the 
second  district,  and  prays  for  an  injunction 
restraining  the  defendant  from  levying  a 
tax  npon  bis  land  for  the  purpose  of  raising 
money  to  meet  any  expense  except  for  such 
as  said  land  would  have  borne  prior  to  con- 
■otldation  and  for  the  support  and  care  of 
the  public  library.  The  defendant  demurs  to 
the  complaint;  its  grounds  are  in  reality 
two:  (1)  The  defendant  is  authorized  by  its 
charter  and  under  the  law  to  levy  such  taxes ; 
&)  the  plaintiff  has  a  complete  remedy  at 
law. 

The  town  and  dty  of  Bridgeport  prior  to 
the  consolidation  act  of  1889  were  independ- 
ent political  entitles,  charged  with  independ- 
ent duties  and  burdens.  The  tax  levy  of 
town  and  city  covered  different  territories, 
and  of  necessity  each  had  a  different  grand 
Ust  and  tax  levy.  This  act  (10  Sp.  Laws,  p. 
854)  transferred  to  the  dty  control  of  the 
annexed  territory,  and  Imposed  npon  it  the 
daties,  burdens,  and  expenses  formerly  borne 
by  the  town.  The  dty  assumed  the  debt  of 
the  town,  whose  rights  and  property  were 
Tested  in  the  dty. 

[1]  The  first  charter  of  the  dty  of  Bridge- 
port (Sp.  Laws  1836,  §  5  [2  Priv.  Laws  178&- 
1836,  p.  355])  gave  it  power  to  levy  taxes 
within  its  limits  "for  such  purposes  as  it 
■hall  thlnlc  proper,"  This  Identical  provision 
Is  found  in  the  several  Revisions  up  to  1S95. 
It  was  in  the  charter  as  revised  in  1887  (S. 
Ia  1887,  p.  510),  and  existed  at  the  time  of 
the  passage  of  the  consolidation  act'  That 
act  amended  the  charter  by  Imposing  upon 
the  dty  the  additional  burden  of  meeting 
all  burdens  and  expenses  theretofore  Imposed 
by  law  upon  the  town.  These  several  bur- 
dens were  spedfied  in  section  4. 

By  section  7  of  this  act: 

"Said  dty  in  legal  meeting  assembled  shall 
bave  power  to  levy  taxes  on  the  polls  and  es- 
tate within  the  limits  of  said  city  tor  such  pur- 
as  said  dty  i»  by  law  authorized." 


The  dty  had  had  the  power  to  levy  taxes 
for  its  own  purposes  of  government,  and 
these  of  necessity  inclnded  without  detailed 
spedflcation  all  powers  of  government  com- 
mitted to  it  This  section  reaffirmed  that 
power.  For  all  such  the  levy  of  taxes  was 
"authorized  by  law."  The  act  imposed  the 
burdens  and  expenses  of  the  town  upon  the 
dty.    Tlie  dty  meeting  was  thus  empowered 


to  levy  taxes  within  the  limits  of  the  dt7, 
and  these  now  comprised  the  entire  town, 
for  the  governmental  purposes  of  the  dty  as 
its  limits  had  been,  which  may  be  called  the 
old  dty  limits,  and  for  the  burdens  and  ex- 
penses theretofore  imposed  npon  the  town, 
Ndther  from  its  terms  nor  by  implication 
can  the  burdens  and  expenses  referred  to  in 
section  4  be  construed  to  include  those  of 
the  old  dty  as  distinguished  from  those  of 
the  town.  For  purposes  of  taxation  the  ter- 
ritory of  the  new  dty  was  divided  into  two 
districts ;  the  first  district  comprised  the  en- 
tire dty,  the  second,  all  the  territory  that  lay 
within  the  limits  of  the  dty  on  January  1, 
1889.  The  power  of  the  dty  meeting  to  levy 
taxes  was  limited  by  the  act 

Appropriations  must  be  made  for  each  dis- 
trict of  the  dty  from  the  revenues  of  that 
district,  and  taxes  levied  therefor  upon  the 
grand  list  of  that  district  This  was  effected 
by  section  8.  "All  the  inhabitants,  and  prop- 
erty within  the  limits  of  the  first  district 
shall  be  liable  to  taxation  to  defray  the 
burdens  and  expenses  Imposed  npon  said  dty 
by  this  act,  to  the  same  extent  as  they  would 
be  liable  if  said  burdens,  expenses,  duties, 
and  powers  had  not  been  transferred  from 
said  town  to  said  dty,"  and  In  addition  cer- 
tain other  expenses ;  "and  all  other  burdens 
and  expenses  of  said  dty  shall  be  met  by 
taxation  levied  upon  the  inhabitants  and 
property  within  the  limits  of  the  second  dis- 
trict" Moneys  raised  by  taxation  in  the  first 
distrid  could  only  be  used  for  purposes  which 
prior  to  consolidation  were  within  the  corpo- 
rate authority  of  the  town.  The  inhabitants 
and  property  of  the  first  district  outside  the 
bounds  of  the  dty  as  they  existed  prior  to 
consolidation  could  be  taxed  only  for  pur- 
poses for  which  the  town  could  be  taxed 
prior  to  consolidation.  These  could  not  be 
taxed  for  purposes  which  were  within  the 
corporate  authority  of  the  dty  prior  to  con- 
solidation. For  purposes  of  taxation  the  in- 
habitants and  property  within  the  limits  of 
the  new  dty,  and  those  of  the  dty  as  it  ex- 
isted before  consolidation  were  two  independ- 
ent entities. 

By  section  7  the  grand  list  of  the  town  for 
1888  is  made  the  grand  list  of  said  dty  for 
said  first  distrid,  and  the  grand  list  of  the 
dty  is  made  the  grand  Ust  for  the  second 
district 

The  burdens  and  expenses  referred  to  In 
section  6  were  those  transferred  from  the 
.town  to  the  new  city,  and  were  the  same 
burdens  and  expenses  Imposed  upon  the  town 
by,  and  specifically  described  In,  section  4. 

In  section  6  is  also  a  spedfic  provision 
that  all  other  burdens  and  expenses  of  said 
dty  shall  be  met  by  taxation  levied  upon  the 
inhabitants  and  property  within  the  limits 
of  the  second  district  These  provisions 
clearly  define  the  limitation  upon  the  right 
of  taxation  as  to  each  district 

The  burdens  and  expenses  which  ronst  be 
met  by  the  second  district  would  have  been 
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necessarily  implied  without  particular  sped- 
flcatlon  from  the  power  of  the  dty  to  levy 
taxes  contained  In  section  7,  and  from  the 
llmltaUon  of  UablUty  of  the  first  district  to 
the  town  bnrdens  and  expenses.  The  rea- 
sons which  led  the  framers  of  the  act  to  make 
this  limitation  are  not  hidden.  More  of  the 
territory  of  the  town  lay  outside  the  dty,  as 
it  was,  than  within  It  Agricultural  and 
waste  land  ought  not  to  bear  a  rate  of  tax- 
ation identical  with  dty  property  having  the 
advantages  of  munldpal  Improvements  and 
benefits.  The  General  Assembly  were  fa- 
mlUar  with  this  principle  of  taxation  and 
its  acts  not  Infrequently  had  recognized  it 
A  part  consideration  of  this  transfer  of  the 
territory  of  the  town  to  the  dty  may  well 
have  been  the  provisions  for  exemption  from 
the  dty  debt  and  for  freedom  from  liability 
to  be  taxed  for  purposes  serving  the  dty  and 
not  imposed  by  law  upon  the  town. 

In  18S3  (11  Sp.  Laws,  p.  278)  the  General 
Assembly  created  a  board  of  apportionment 
for  the  dty  of  Bridgeport,  and  invested  it 
with  power  "to  levy  taxes  on  the  polls  and 
estate  within  the  limits  of  said  dty,  for  such 
purposes  as  said  dty  is  by  law  authorized." 
In  this  board  was  vested  the  power  to  levy 
taxes  and  make  appropriations  theretofore 
exerdsed  by  the  dty  in  legal  meeting  as- 
sembled under  sedlon  7  of  the  consolidation 
act  Its  power  to  levy  taxes  was  subject  to 
certain  limitations  Just  as  the  action  of  the 
dty  meeting  had  been.  It  must  make  appro- 
priations for  each  district  from  the  revenues 
of  that  district,  and  levy  the  tax  therefor 
upon  the  grand  list  of  that  district  This  lim- 
itation upon  its  power  was  as  definite  as 
those  providing  that  approprl^ons  must  be 
made  for  lawful  purposes  and  in  the  method 
prescribed  by  law,  that  the  expenditures  of 
the  dty  in  any  year  could  not  exceed  its 
revenues,  and  that  no  appropriation  could 
be  made  unless  funds  for  the  same  were  pro- 
vided by  tax,  or  from  revenues  on  band,  and 
not  otherwise  disposed  of,  or  from  both. 
The  board  was  thus  vested  with  power  to 
levy  taxes  to  meet  the  burdens  and  expenses 
imposed  by  law,  including  those  theretofore 
Imposed  upon  the  town  which  were  as  they 
had  been,  and  as  spedfled  In  section  4. 

The  consolidation  act  was,  we  Incline  to 
believe,  in  its  method  of  treatment  a  piece  of 
constructive  legislation,  for  we  have  not  dis- 
covered an  exactly  similar  treatment  of  this 
governmental  problem  In  any  Jurisdiction. 
Its  framers  have  bad  their  liandiwork  either 
copied  or  Its  main  features  adopted  in  every 
one  of  the  numerous  acts  of  consolidation 
passed  by  our  General  Assembly  since  its 
enactment  These  several  acts  have  in  many 
cases  adopted  the  language  of  sections  4  and 
t  of  the  Bridgeport  consolidation  act  or 
else  limited  the  rate  of  taxation  of  the  dis- 
tricts outlying  the  limits  of  the  dty.  la 
every  instance  caUed  to  our  attention,  with 
a  single  exception,  a  distlncUoo  has  been 
made  between  the  land  outside  the  dty  prop- 
er, and  constitatlng  the  territory  outside  ttM 


city  subject  to  tow^  gOremment,  and  that 
within  the  dty  limits.  Agricultural  and 
waste  lands  are  placed  upon  a  different 
basis  of  taxation'  from  land  and  premises 
within  the  limits  '  the  dty  proper.  So 
universal  has  been  ;:.''^  practice  that  we  are 
Justified  in  assuming  it  to  be  the  settled 
course  of  Connetiticnt  legislation  and  to  rep- 
resent its  fixed  legislative  intent  The  limi- 
tation  contained  in  section  6  has  thus  been 
repeatedly  enacted  in  many  of  the  consoli- 
dation acts  passed  since  the  Bridgeport  con- 
solidation. Its  meaning  has  become  settled, 
and  each  enactment  was  made  with  thia 
meaning  in  view.  It  would  be  difficult  ta 
find  an  example  of  legislative  language  mora 
frequently  used   In  munldpal   charters. 

The  consolidation  act  of  Bridgeport  was 
amended  in  S.  L.  1889,  p.  128S,  by  adalng  to 
the  burdens  and  expenses  of  taxation  im- 
posed upon  the  inhabitants  and  property 
within  the  limits  of  the  first  district  the  main- 
tenance of  the  public  library.  This  act  reit- 
erated the  legislative  Intent  as  expressed  in 
section  6.  The  charter  of  Bridgeport  was 
revised  in  1S95  (S.  L.  1895,  p.  S16).  The 
bounds  of  the  second  dlstrid  were,  as  we 
understand,  somewhat  extended  over  the  dty 
limits  as  they  existed  on  January  1,  1889, 
and  the  consolidation  act  with  the  amend- 
ment relating  to  the  public  library  was  in- 
corporated therein,  and  secticms  4  and  5  ot 
the  charter  were  identical  in  language  with 
sections  4  and  6  of  the  consolidation  act  as 
amended.  Again,  the  provision  imposing  up- 
on the  dty  the  bnrdens  and  expenses  placed 
upon  the  town  prior  to  consolidation  was  re- 
enacted  in  section  4.  The  draftsman  in  mak- 
^Ing  use  of  the  very  language  of  section  6  did 
not  express  with  dearness  the  Idea  intend- 
ed. In  Imposing  liability  for  taxation  upon 
the  first  district  to  the  same  extent  as  if  "the 
burdens,  expenses,  duties  and  powers  had  not 
been  transferred  from  said  town  to  said 
dty,"  he  failed  to  take  cognizance  of  the  fact 
that  these  burdens  and  powers  had,  by  the 
consolidation  act,  been  transferred  from  said 
town  to  said  dty,  and  hence  could  not  be 
transferred  in  the  act  revising  the  charter. 
But  the  intent  of  section  5  was  clearly  that 
of  section  6  of  the  consolidation  act.  It  was 
Intended  as  a  reiteration  of  the  limitation 
imposed  by  that  section.  This  is  conceded; 
and  all  taxes  have  been  laid  under  this  re- 
vision of  the  charter  as  they  had  been  laid 
after  consolidation.  Separate  taxes  have 
been  levied  on  each  district  upon  the  grand 
list  of  that  district 

In  Spedal  Laws  1001,  p.  827,  the  bound)i< 
ries  of  the  districts  were,  we  understand, 
dianged,  but  the  other  features  of  the  con- 
solidation act  were  unchanged.  In  the  Spe- 
cial Laws  of  1907,  p.  493,  tbe  charter  was 
again  revised,  and  the  bounds  of  the  districts 
changed.  This  is  the  latest  revision.  The 
power  of  the  board  of  apportionment  to  levy 
taxes  remained  (section  96),  and  section  5 
continued  to  be  identical  with  section  5  ot 
I  the  Bevlaion  ot  1895,  and  with  section  e  ot 
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tbe  consolidation  act,  with  the  addition  of 
tbe  burden  of  maintenance  of  the  public 
library.  Again  the  language  of  the  section 
was  inartifically  drawn,  but  the  intent  was 
clear.  Tbe  right  of  the  board  of  apportion- 
ment to  make  appropriation  for  each  district 
was  limited  to  the  revenues  of  that  district, 
and  their  right  to  lay  a  tax  therefor  was  lim- 
ited to  the  grand  list  of  that  district  The 
board  could  not  appropriate  the  moneys  of  the 
second  district  to  build  a  sewer  in  the  first 
district,  neither  could  it  appropriate  the  mon- 
eys of  the  first  district  to  build  a  sewer  In 
the  second  district.  It  could  not  levy  a  tax 
upon  the  first  district  to  help  meet  the  bur- 
dens which  were  Imposed  upon  the  second 
district  by  section  4  of  this  Revised  Charter. 

Our  review  of  this  legislation  shows  that 
from  the  consolidation  act  down  to  the  pass- 
age of  the  amendment  of  1913  (S.  L.  1913) 
taxes  could  not  be  laid  upon  the  inhabitants 
and  property  of  the  first  district  save  for 
the  purposes  for  which  they  would  have  been 
liable  prior  to  the  consolidation.  And  these 
burdens  and  expenses  still  remain  those  im- 
posed upon  the  town  prior  to  consolidation 
which  are  those  si)eclfied  in  section  4.  The 
first  district  was  only  liable  for  town  taxes, 
so-called.  In  1913  tbe  area  of  the  first  dis- 
trict outside  the  second  district  was,  as  ap- 
pears by  the  standard  maps,  about  as  large, 
if  not  larger,  than  the  area  within  the 
bounds  of  the  second  district  The  same  rea- 
sons then  apparently  existed  for  continuing 
the  limitation  upon  the  taxation  of  the  part 
of  the  first  district  lying  outside  the  second 
district  as  existed  at  the  time  of  the  consoli- 
dation act  and  the  revisions  of  the  charter  to 
which  we  have  referred. 

The  charter  of  Bridgeport  was  amended 
In  1913  by  an  act  approved  June  6  (S.  h.  1913, 
p.  1203)  as  follows: 

"Sec.  1.  Section  two  of  an  act  revising  the 
charter  of  the  city  of  Bridgeport  approved  Aug. 
1,  1907,  dividing  the  city  into  two  districts, 
is  hereby  repealM. 

"Sec.  2.  Section  five  of  said  act  is  hereby 
amended  to  read  as  follows :  All  the  inhabitants 
and  property  within  tbe  limits  of  said  city  shall 
be  liable  to  taxation  to  defray  the  burdens  and 
expenses  imposed  upon  said  city  by  this  act  to 
the  same  extent  as  they  would  be  liable  If  said 
burdens  and  expenses  had  not  been  transferred 
from  said  town  to  said  city,  and  in  addition 
thereto  for  the  expense  of  maintaining  the  pub- 
lic library  and  reading  room  of  said  city. 

"Sec.  3.  Wherever  in  said  act  the  words, 
'both  districts  of,'  the  words  'either  district  of, 
the  words  'in  each  of  its  districts,'  the  words 
'districts  of,'  or  the  words  'of  either  district'  ap- 
pear, said  words  are  hereby  struck  out." 

The  act  abolished  tbe  two  taxing  districts. 
But  it  reenacted  substantially  the  first  part 
of  section  6  of  the  Revision  of  1907,  merely 
striking  out  the  words  "first  district"  and 
substituting  tbe  word  "city  In  line  2." 

[2]  Tbe  dty  contends  that  with  the  elimln- 
atltm  of  the  two  districts,  tbe  necessity  for 
limitation  of  the  taxing  power  also  disap- 
peared.    Manifestly  this   act  does  not   ex- 


pressly so  provide.    If  this  be  Its  Intent  it  la 
one  to  be  implied,  for  it  Is  not  stated. 

"Mnnicipalitiea  have  no  powers  of  taxation 
other  than  specifically  given  by  the  statutes." 
New  Britain  v.  Mariners'  Savings  Bank,  67 
Conn.  529,  532,  35  Atl.  505.  506;  O'Connor  v. 
Waterbury,  69  Conn.  206,  211,  37  Atl.  499. 

This  amendment  should  be  construed  with 
reference  to  existing  provisions  of  the  char- 
ter and  in  the  light  of  tbe  history  and  prog- 
ress of  this  legislation. 

In  reality,  "the  question  is  not  what  the 
Legislature  actually  meant  to  say,  but  what 
is  the  meaning  of  what"  it  did  say.  State 
V.  Faats,  83  Conn.  300,  306,  76  Atl.  295.  297. 

In  the  act  consolidating  tbe  town  and  city 
of  Merlden,  approved  June  5,  1913  (S.  L. 
1913,  p.  1174),  we  find  in  section  65  a  division 
of  the  territory  into  two  districts,  for  purpos- 
es of  taxation  and  a  similar  imposition  of 
town  burdens  (section  3)  and  a  similar  limi- 
tation of  taxation  upon  the  inhabitants  and 
property  lying  outside  tbe  bounds  of  the  then 
city  (section  66). 

In  tbe  act  consolidating  tbe  town  and  dty 
of  Norwalk  (S.  I*.  1913,  p.  1038)  the  territory 
is  divided  into  districts  for  purposes  of  taxa- 
tion, and  in  sections  6  and  10  a  similar  impo- 
sition of  town  burdens  and  a  limitation  upon 
tbe  right  of  taxation  of  the  outlying  territory 
in  practically  the  language  of  sections  4  and  6 
of  tbe  Bridgeport  consolidation  act  The  ter- 
ritory comprised  within  tbe  first  district  was 
tbe  entire  territory  of  tbe  city.  With  tbe 
change  of  terms  tbe  amendment  has  not 
changed  the  territory  affected,  nor  the  mean- 
ing of  the  part  of  section  6  which  it  re-en- 
acts. "All  the  inliahitants  and  property  with- 
in tbe  Umlts  of  the  city"  includes  precisely 
the  same  inhabitants  and  property  as  the 
phrase  of  section  5  of  the  Revision  of  1907, 
"All  the  inhabitants  and  property  within  tbe 
limits  of  the  first  district." 

Tbe  town  burdens  and  expenses  imposed 
upon  tbe  dty  by  tbe  consolidation  act  re- 
mained as  they  then  were  and  as  they  bad 
been  enumerated  In  section  4  of  the  consoli- 
dation act  and  the  several  charter  revisions. 
These  and  these  only  were  the  burdens  and 
expenses  imposed  upon  tbe  inhabitants  of 
the  first  district  by  section  6  of  the  consoli- 
dation act  and  section  5  of  tbe  charter  of 
1907. 

Tbe  amendment  of  section  6  leaves  tbe 
part  re-enacted  in  the  same  form,  and  Its 
language  refers  to  no  other  than  the  town  - 
burdens  and  expenses  referred  to  In  section 
4,  which  are  the  same  burdens  and  expenses 
tbis  language  has  always  referred  to.  This 
the  city  concedes  has  been  the  construction 
placed  upon  this  language  in  the  several  re- 
viaions.  Tbe  amendment  (section  2)  fur- 
ther provides  that  the  inhabitants  and  prop- 
erty within  the  city  shall  be  liable  to  taxa- 
tion to  defray  these  burdens  and  expenses 
which  are  the  town  burdens  and  expenses  "to 
the  same  extent  as  they  would  be  liable  if 
said   burdens   and  expenses  bad  not  been 
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transferred  from  said  town  to  said  dty." 
This  provision  as  found  In  the  consolidation 
act  and  in  ttie  several  cliarters  constituted  a 
limitation  upon  the  power  of  the  city  meet- 
ing and  of  the  board  of  apportionment  to 
levy  tares  upon  the  Inhabitants  and  property 
of  the  first  district  except  to  defray  the  so- 
called  town  burdens  and  expenses.  And  the 
amendment  imposed  a  similar  limitation  up- 
on the  inhabitants  and  property  of  the  city 
which  were  the  same  as  those  of  the  first 
district  And  it  provided  that  the  levy  to  de- 
fray these  town  burdens  and  expenses  could 
not  be  greater  than  the  inhabitants  and  prop- 
erty would  have  been  subjected  to  had  the 
town  burdens  and  expenses  not  been  trans- 
ferred to  the  city  by  the  consolidation  act. 

This  language  of  limitation  as  we  have 
pointed  out  has  a  definite  meaning  fixed  by 
repeated  legislative  enactments,  by  a  settled 
course  of  construction  and  action  taken 
thereunder.  We  are  now  asked  to  hold  that 
the  language  of  the  amendment,  which  is 
that  of  the  consolidation  act,  does  not  have 
the  meaning  which  it  concededly  has  had 
from  1889.  This  conclusion  will  compel  a 
holding  that  the  Oeneral  Assembly,  while  re- 
enacting  in  the  charters  of  Merlden  and  Nor- 
walk  this  principle  of  limitation  from  which 
do  departure  has  ever  been  made.  Intended 
to  repudiate  the  principle  In  the  Bridgeport 
amendment  passed  at  the  same  session.  In- 
deed the  conclusion  Involves  the  holding  that 
the  General  Assembly  in  an  act  approved 
June  5th  used  language  with  one  meaning,  and 
on  June  7th  used  practically  the  same  lan- 
guage with  a  different  meaning.  This  limi- 
tation upon  the  right  of  taxation  is  not  de- 
pendent upon  the  division  into  districts,  {t 
was  created  in  order  to  limit  the  liability  of 
the  Inhabitants  and  property  of  the  former 
town  to  town  burdens  and  expenses.  The 
amendment  has  not  altered  the  tax  obliga- 
tions of  the  inhabitants  and  property  of  the 
entire  dty.  This  is  another  name  for  the 
first  district. 

The  amendment  omitted  the  latter  part  of 
section  5  of  the  revision  of  1907,  wherein 
was  described  the  burdens  and  expenses  of 
the  dty  to  be  met  by  taxation  of  the  inhabit- 
ants and  property  within  the  limits  of  the 
second  district,  or  the  dty  proper.  Tliat 
omission  did  not  tend  to  enlarge  the  meaning 
of  the  first  half  by  making  it  apply  to  all 
the  burdens  and  expense  of  the  entire  dty. 
Nor  did  It  take  from  the  dty  the  anthorlty 
to  levy  taxes  for  the  purposes  of  the  dty,  as 
its  limits  existed  and  which  comprised  the 
second  district.  The  authority  to  levy  taxes 
for  dty  or  second  district  purposes  is  found 
In  section  96,  giving  the  power  to  levy  taxes 
for  purposes  by  law  authorized,  among  which 
are  provision  for  the  governmental  functions 
vested  in  the  municipal  government  by  the 
charter.  When  the  spedfication  relating  to 
the  dty  proper,  or  second  district,  was  re- 
moved it  did  not  change  the  legislative  par- 


pose  or  the  power  of  the  board  to  levy  taxes. 
The  general  power  to  levy  taxes  for  pur- 
poses authorized  by  law  (section  96)  is  lim- 
ited by  confining  the  levy  for  the  town  bur- 
dens and  expenses  to  the  inhabitants  and 
property  of  the  entire  dty.  Section  96  has 
never  authorized  a  levy  except  for  city  pur- 
poses upon  the  city  proper,  or  second  dis- 
trict, and  upon  the  entire  city  or  first  dis- 
trict for  town  purposes.  The  amendment  did 
not  change  this  section. 

If  the  Cramers  of  this  amendment  sought 
by  it  to  make  all  of  the  property  and  in- 
habitants of  the  outlying  district  liable  to 
taxation  In  the  same  degree  as  If  Its  loca- 
tion were  in  the  heart  of  the  dty,  their  pur- 
pose as  to  the  land  of  the  plaintiff  was  an 
unjust  one.  We  do  not  consider  whether  an 
act  of  that  character  and  effect  would  be 
legal.  The  authorities  are  in  conflict  upon 
that  t>oint,  and  this  case  does  not  require  its 
answer.  It  Is  certain  such  an  act  would  run 
counter  to  the  long-established  legislative 
policy  of  the  state. 

It  may  be  that  some  property  in  tills  outly- 
ing district  should,  in  Justice,  pay  taxes  at 
the  city  proper  rate.  This  would  support  a 
plea  that  such  property  should  be  included 
within  the  limits  of  the  dty  proper.  It  would 
not  support  a  plea  that  all  property  in  the 
outlying  district,  including  farm  and  waste 
land,  should  be  taxed  at  this  rate. 

We  have  sufficiently  answered  the  argu- 
ment of  the  dty  attorney  that  if  section  5  is 
held  to  impose  a  general  limitation  upon  the 
entire  taxing  power  of  the  dty  to  the  meet- 
ing of  the  town  burdens  and  expenses,  the 
municipality  will  be  unable  to  maintain  its 
government. 

The  amendment  bears  upon  its  face  indica- 
tions of  haste  and  crudeness.  Whatever  the 
framers  intended  they  have  not,  as  we  think 
a  study  of  the  legislation  shows,  succeeded  in 
changing  the  burdens  and  expenses  for  which 
and  for  which  only  the  Inhabitants  and  prop- 
erty of  the  entire  city  were  liable  to  taxa- 
tion under  the  consolidation  act  and  the 
several  revisions  of  the  charter. 

The  dedsion  of  this  demurrer  does  not  re- 
quire, but  we  think  the  municipal  exigency 
does  require,  that  we  advise  that  under 
the  charter  of  1907,  as  amended  in  1913,  tax- 
es should  be  levied  upon  the  grand. list  oC 
the  dty  proper  or  second  district  as  it  was 
before  the  amendment  to  defray  its  burdens 
and  expenses,  and  upon  the  entire  dty,  or 
first  district  as  it  was  before  the  amendment, 
to  defray  the  burdens  and  expenses  as  si>eci- 
fied  in  section  4  of  the  charter.  In  short, 
the  method  of  levying  taxes  theretofore 
adopted  should  be  continued. 

There  is  error,  the  Judgment  is  set  aside, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law.  In  tills  opinion  the 
other  Judges  concurred,  except  BEACH,  J,, 
who  dissented. 
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GREENBERG  v.  BOARD   OF  EXCISE 

CX)M'RS  OP  CITY  OF  BAYONNE 

et  al. 

<SupreiDe  Court  of  New  Jersey.     Feb.  Term, 
1914.) 

iKTOXICATING     IiIQUOBS     (g     103*)— TBANSFEB 

OF  License— Power  of  Boabd  of  Excise— 

PuBLicAnoN  or  Notice. 

Where  the  board  of  excise  of  a  city  after 
public  notice  required  by  ordinance  and  a  hear- 
ing refused  tt>  transfer  a  license,  it  exhausted 
its  power,  and  it  could  not,  without  the  requir- 
ed notice,  reconsidered  at  a  subsequent  meeting 
its  action  and  resolve  to  transfer  the  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ||  10&-112;  Dec.  Dig.  | 
103.*] 

Certiorari  by  Samuel  Oreenberg  against 
tbe  Board  of  Excise  Commissioners  of  the 
City  of  Bayonne  and  others  to  remove  a  res- 
olution of  tUe  Excise  Commissioners  ordering 
a  transfer  of  tbe  license  in  the  city  of  Bay- 
onne. Resolution  attempting  to  transfer  the 
license  set  aside,  with  costs. 

Argned  February  term,  1914,  before 
TRENCHARD  and  MINTURN,  JJ. 

A,  A.  Melnlker,  of  Jersey  City,  for  prosecu- 
tor. Peter  StlUwell  and  Daniel  J.  Murray, 
both  of  Bayonne,  for  defendants. 

PER  CURIAM.  We  think  that  when  In 
this  case  the  board  of  excise,  by  resolution 
on  November  10,  1913,  after  due  public  no- 
tice, and  a  bearing,  decided  to  refuse  the 
transfer  of  license,  their  power  In  the  prem- 
ises was  exhausted,  and  that  they  could  not, 
at  a  subsequent  meeting,  without  the  notice 
prescribed  by  the  ordinance,  reconsider  their 
former  action  and  resolve  to  transfer  the 
license. 

The  policy  of  the  law  upon  the  subject  of 
licenses  Is  one  which  recognizes  a  public  In- 
terest therein,  by  affording  to  tbe  public  an 
opportunity  to  remonstrate  and  to  be  heard 
after  proper  notice. 

Tbe  dty  ordinance  requires  the  publication 
of  such  a  notice  to  the  end  that  the  mat- 
ter ma7  be  then  legally  disposed  of  or  prop- 
erly continued  to  another  meeting,  to  be 
then  regularly  disposed  of.  All  the  con- 
siderations of  policy  and  expediency  which 
moved  this  court  in  Kendall  v.  Camden  to 
vacate  a  resolution  involving  a  dty  office  ex- 
ist in  this  proceeding,  In  some  degree  at 
least,  to  warrant  the  setting  aside  of  this 
resolution.  Kendall  v.  Camden,  47  N.  J. 
Law,  64,  54  Am.  Rep.  117. 

Having  disposed  of  this  matter  by  reso- 
lution after  due  notice  and  hearing,  the 
matter  was  at  an  end,  and  the  power  of  the 
board  to  act  upon  the  subject  de  novo  was 
conditioned  upon  the  presentation  of  another 
petition  and  a  publication  of  the  notice  re- 
quired by  the  dty  ordinance,  which  was  not 
attempted  to  be  given  prior  to  tbe  passage 
of  tbe  resolution  in  controversy. 


The  resolution  attempting  to  transfer  the 
license  of  November  17,  1013,  and  again  of 
January  5, 1914,  must  therefore  be  set  aside, 
with  costs. 

(4  Boyce,  678) 
VAN  WINKLE  v.  STATE. 
(Supreme  Court  of  Delaware.    June  16,  1914.) 

1.  Statutes  (§  114*)- Title  of  Act— Shipment 

OF  LiQUOBS. 

The  Hazel  Law  (27  Del.  Laws,  c.  130),  en- 
titled "An  act  regulating  the  shipment  or  carry-- 
ing  of  spirituous,  vinous,  or  malt  liquor  into 
local  option  territory  or  the  delivery  of  same  in 
such  territory,"  by  section  1  prohibits  com- 
mon carriers  from  accepting  such  liquor  for' 
shipment  into  local  option  territory,  by  sec- 
tion 2  prohibits  any  person  engaged  in  the  man- 
ufacture or  sale  of  such  liquor  from  deUver- 
ing  it  in  local  option  territory,  by  section  5' 
excepts  shipments  to  physicians  and  druggists 
in  limited  quantities,  and  by  section  6  prohib-. 
its  any  person  from  bringing  from  any  point 
within  the  state  into  local  option  territory  more 
than  one  gallon  of  whisky  in  24  hours.  Held 
that^  while  sections  1  and  2,  standing  alone,  es- 
tablished prohibition,  and  not  a  regulation,  ^et 
the  act,  construed  as  a  whole,  was  a  regulataon 
of  shipments,  and  the  subject  of  tbe  act  was' 
properly  expressed  in  its  title,  as  required  by 
Const.  Del  art  2,  g  16. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  145,  147-149;    Dec.  Dig.  {  114. 'J, 

2.  Constitutional  Law  (J  206*)— Intoxioat- 
INO  Liquors  (§  14*)- Pbivilkges  of  Citi- 
zens—Shipment of  Liquobs. 

The  provision  of  Hazel  Law  (27  Del.  Laws, 
c.  139)  §  6,  that  no  person,  in  quantities  great- 
er than  one  gallon  in  24  hours,  shall  bring  in-, 
toxicating  liquors  into  local  option  territory 
from  any  point  within  the  state,  bears  a  sub- 
stantial relation  to  tbe  sale  of  intoxicating  liq- ' 
uor  in  prohibited  territory,  and  therefore  is  a 
proper  exercise  of  the  police  power  of  the  state,, 
and  not  an  abridgment  of  the  privileges  of  citi- 
zens, guaranteed  by  Const.  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |§  625-648;  Dec.  Dig. 
8  206;*  Intoxicating  Liquors,  Cent.  Dig.  §  16; 
Dec.  Dig.  $  14.*] 

3.  Constitutional  Law  (S  240*)  —  Equal 
Protection  of  the  Laws  —  Intoxicatino 
Liquors. 

The  Hazel  I.aw  (27  Del.  Laws,  c.  139)  pro- 
vides by  section  5  that  It  shall  not  apply  to  the- 
shipment  or  delivery  to  physicians  or  druggists, 
of  such  liquors  in  unbroken  packages  not  ex- 
ceeding five  gallons  at  any  one  time,  and  by 
section  6  prohibits  any  person  from  bringing 
into  local  option  territory  any  liquor  greater 
than  one  gallon  within  24  hours.  Const.  Del. 
art.  13,  §  1,  provides  for  an  election  to  deter- 
mine whether  the  sale  of  liquors  in  certain  dis- 
tricts shall  be  licensed  or  prohibited,  and  that, 
after  a  vote  against  license,  no  person  shall, 
thereafter  manufacture  or  sell  liquors  except 
for  medicinal  or  sacramental  purposes.  The 
Prescription  Act  (26  Del.  Laws,  c.  147)  requires 
all  prescriptions  for  intoxicating  liquors  for 
medicinal  purposes  to  be  written  by  practicing 
physicians.  Held,  in  view  of  the  recognized 
necessity  of  liquor  as  a  drug,  and  tberefore 
readily^  to  be  obtained  by  those  authorized  to 
prescribe  or  sell  it,  that  the  discrimination  in 
favor  of  physicians  and  druggists  was  reasona- 
ble, and  that  the  Hazel  Law  did  not  deny  the 
equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  g§  688,  692,  6»3,  697- 
699;  Dec  Dig.  §  240.*] 


*F<r  other  cases  see  some  toplo  and  section  NUMBER  In  Deo.  Dig,  A  Am.  Die.  Key-No.  Series  *  Rep'r  Indexes 
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4.  CoNsnTunoifAi.  Law  (|  200*)  —  "Equai. 
Pbotectior  or  the  Laws"— CtAas  Lcois- 

I^TION. 

The  proyislon  of  the  federal  Constitution 
Cvaranteemg  to  all  persons  the  "eqaal  protec- 
tion of  the  laws,"  does  not  mean  broadly  that 
«I1  persons,  however  situated,  shall  have  the 
same  rights  and  be  protected  in  doing  the  same 
things,  but  means  that  all  persons  in  like  situa- 
tions shall  have  an  e9ual  protection  of  the  law; 
the  test  in  ascertaininf  whether  equal  protec- 
tion of  the  laws  Is  denied  to  any  person,  or  to 
any  class  of  persons,  is  whether  the  classifica- 
tion adopted  is  an  arbitrary  one,  or  is  a  rea- 
sonable one  in  'view  of  the  purposes  and  objects 
of  the  act. 

[Jld.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |  078;  Dec  Dig.  {  209.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  8,  pp.  2423-2i2&] 

6.  Intoxicatiwo  Liquors  (I  12e*)— Sam  of 

Liquors— Physicians. 

The  Hazel  Law  (27  Del.  Laws,  c.  139),  pro- 
Tiding  by  section  6  that  it  shall  not  apply  to  the 
shipment  or  delivery  to  physicians  of  liquors  in 
unbroken  packages  not  exceeding  five  gallons 
at  any  one  time,  does  not  permit  liquor  to  be 
sold  by  physicians. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liqoors,  Cent  Dig.  |  1S6;  Dec  Dig.  {  120.*] 

6.  COHBTITDnORAI.  LAW  ({  81*)  —  "POLIOK 
POWEB." 

The  "police  power"  of  the  state  is  an  at- 
tribute of  sovereignty,  and  when  exercised  with- 
in its  scope  is  supreme,  to  the  exclusion  of  the 
power  of  the  general  government.  It  is  the 
power  of  government  inherent  in  every  sover- 
eignty— that  is,  the  power  to  govern  men  and 
thlngv— and,  when  exercised  bj  a  state  sov- 
ereignty, extends  to  such  restraints  and  regula- 
tions as  are  reasonable  and  proper  to  protect 
the  lives  and  property  of  its  cidsens  and  to 
promote  the  order  and  welfare  of  society. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  148;   Dec  Dig.  f  81.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  0,  pp.  5424-6438:  vol.  8,  p.  775&] 

7.  CoiiKEBOx  ({  8*)— BBOUi^noif— BiOHTS  or 

States. 

The  power  to  regulate  commerce  between 
states,  delegated  to  the  federal  government 
makes  its  exercise  of  snch  power  supreme,  to 
the  exclusion  of  the  powers  of  state  govern- 
ments. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  8;  Dec  Dig.  {  8.*] 

8.  Courts  (S  97*)  —  Decisiohs  of  United 
States  Sufbekb  Court  —  Authositt  in 
State  Courts— "Supreme  Law." 

The  decisions  of  the  Supreme  Court  of  the 
United  States,  respecting  the  powers  delegat- 
ed to  the  general  government  and  those  reserv- 
ed to  the  state  governments,  constitute  the  "su- 
preme law,"  and  are  controlling  on  the  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  {{  329-S33;    Dec  Dig.  {  97.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  p.  0808.] 

9.  constttutionai,  law  (j  70*)  —  judiciai. 
Defabtueri^Enoboachment  or  Legisla- 
tive. 

In  the  division  of  powers,  it  is  the  func- 
tion of  the  legislative  department  to  make  the 
laws,  and  the  function  of  the  judicial  depart- 
ment to  enforce  them;  and  the  courts  are  no 
more  responsible  for  what  a  law  may  contain, 
so  long  as  it  is  a  valid  enactment  than  is  the 
Legislature  responsible  for  the  manner  in 
which  the  courts  may  enforce  the  law.    The 


responsibilities  of  the  two  departments  are  as 
separate  as  their  functions. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §{  129-1S2,  137;  Dec 
Dig.  {  70.*] 

10.  Statutes  (|  190*)  —  Conbisuction  —  Ne- 
cessity. 

When  a  statnte  is  validly  enacted,  and  its 
language  is  plain,  and  conveys  a  clear  and  def- 
inite meaning,  the  sole  duty  of  the  courts  is 
to  give  to  it  the  exact  meamng  conveyed  by  its 
language,  adding  nothing  thereto  and  taking 
nuthing  therefrom.  It  is  only  when  the  mean- 
ing of  a  statute  is  in  doubt  that  courts  are 
required  first  to  construe  it  in  order  to  know 
how  to  enforce  it 

[Ed.  Note.— For  other  cases,  see  Statutes,' 
Cent  Dig.  {{  200,  209;  Dec  Dig.  {  190.*] 

11.  Commerce  (§  14*)- Reoulation— Intoxi- 
OATINO  Liquors— Wbbb-Kentoh  Aot— Haz- 
el Law. 

The  Webb-Kenyon  Act  (Act  March  1,  1913, 
c  90,  37  Stet  099),  by  its  title  purporting  to 
divest  liquor  of  its  interstate  character  only 
"in  certain  cases,"  and  prohibiting  teansporta- 
Uon  of  intoxicating  liquors  from  one  state  in- 
to another,  to  be  received,  possessed,  sold,  or 
used  in  violation  of  any  law  of  such  state,  does 
not  divest  liquor  of  its  interstate  character  in 
all  cases,  but  removes  the  protection  of  the 
commerce  clause  only  when  the  liquor  is  to  be 
used  in  violation  of  any  law  of  the  state;  and 
hence  the  Basel  Law  (27  DeL  Laws,  c  138),  en- 
acted  thereunder,  prohibiting  the  shipment  or 
delivery  of  liquor  in  a  prohibition  district  of 
the  state  for  any  purpose,  except  to  physicians 
and  druggists,  is  invalid  as  to  a  shipment  and 
delivery  of  liquor  from  another  state  into  a 
prohibition  district  of  this  state  for  the  receiv- 
er's personal  consumption,  a  purpose  recognis- 
ed by  the  act  itself  to  be  lawful. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  SI  30,  92;   Dec  Dig.  {  14.*] 

12.  Statutes  (i  64*)- Pabtiai.  Invaliditt— 
Effect. 

The  Haiel  Lew  (27  Del.  Lews,  c  139). 
regulating  shipments  of  intoxicating  Ilqaors  in- 
to local  option  territory  of  the  state  for  any 
purpose,  except  to  physicians  and  druggists, 
though  invalid  as  to  an  interstate  shipment  in- 
tended for  the  receiver's  personal  consump- 
tion, recognised  by  the  act  itself  to  be  lawful, 
is  a  valid  enactment  in  so  far  as  it  regulates, 
limits,  or  prohibits  the  shipment  of  liquor  from 
one  part  of  the  state  into  a  prohibition  district 
in  another  part  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  68-00,  195;    Dec  Dig.  {  04.*] 

Error  to  Coort  of  General  Sessions,  Kent 
County. 

Benjamin  F.  Van  Winkle  was  convicted  of 
bringing  intoxicating  liquor  into  local  option 
territory  (88  Atl.  807),  and  he  brings  error. 
Beversed. 

Argued  before  CUBTIS,  Cb.,  and  WOOL- 
LEY  and  BICE,  33. 

John  Biggs,  Blchard  S.  Bodney,  Herbert 
H.  Ward,  and  Daniel  O.  Hastings,  all  of  Wil- 
mington, and  Lawrence  Maxwell  and  Joseph 
S.  Graydon,  both  of  Cincinnati,  Ohio,  for 
plaintiff  in  error.  Joeiah  O.  Wolcott,  Atty. 
Gen.,  and  Armon  D.  Cbaytor,  Jr.,  John  B. 
Button,  and  Frank  M.  Jones,  Deputy  Attys. 
Gen.,  for  the  State. 

Indictment  for  violation  of  chapter  139, 
volume  27,  Laws  of  Delaware,  known  as  the 
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"Hazd  Law,"  and  conviction  under  the  law 
as  announced  npon  an  agreed  state  of  facts. 

On  the  Ist  day  of  March,  1913,  the  Con- 
gress of  the  United  States  enacted  a  statute 
which  has  become  generally  known  as  the 
"Webb-Koiyon  Act,"  the  tlQe  and  text  of 
which  are  as  follows: 

"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 

"Be  it  enacted  by  the  Senate  and  Hoose  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled: 

"That  the  shipment  or  transportation,  in  any 
manner  or  by  any  means  whatsoever,  of  any 
spirituous,  vinous,  malted,  fermented,  or  other 
intoxicating  liquor  of  any  kind,  from  one  state, 
territory,  or  District  of  the  United  States,  or 

Slace  noncontiguous  to  but  subject  to  the  juris- 
iction  thereof,  into  any  other  state,  territory, 
or  Diistrict  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any 
state,  territory,  or  District  of  the  United  States, 
or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  which  said  spirituous,  vin- 
oos,  malted,  fermented,  or  other  intoxicating 
liquor  is  intended,  by  any  person  interested 
therein,  to  l>e  received,  possessed,  sold,  or  in  any 
manner  used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such  state, 
territory,  or  District  of  the  United  States,  or 

Slace  noncontiguons  to  bnt  subject  to  the  juri*- 
iction  thereof,  is  hereby  prohibited." 
37  Stat.  699. 

Following  the  enactment  of  this  federal 
statnte,  the  General  Assembly  of  the  state 
of  Delaware  enacted  a  statnte  now  commonly 
known  as  the  "Hazel  law,"  approved  April 
8,  1913,  which  is  in  the  following  language: 

"An  act  regulating  the  shipment  or  carrying 
of  spirituous,  vinous  or  malt  liquor .  into 
local  option  territory,  or  the  deliveiy  of 
same  in  such  territory. 

"Be  it  enacted  by  the  Senate  and  House  of 
Bepresentatives  of  the  state  of  Delaware  in 
General  Assembly  met: 

"Section  1.  That  it  shall  be  unlawful  for  any 
common  carrier,  luiowingly  to  accept  or  re- 
ceive for  shipment,  transportation  or  delivery 
to  any  person  or  place  within  local  option  tei^ 
ritory,  or  to  carry,  bring  into,  transfer  to  any 
other  person,  carrier  or  agent,  handle,  deliver 
or  distribnte  in  local  option  territory,  any  spir- 
itnous,  vinous  or  malt  liquor,  regardless  of  the 
name  by  which  it  may  be  called. 

"Section  2.  That  it  shall  be  unlawful  for  any 
person,  firm  or  corporation  engaged  in  the  man- 
ufacture or  sale  of  spirituous,  vinous  or  malt 
liquor,  or  the  agent,  servant  or  employee  of  any 
sncb  person,  firm  or  corporation,  to  carry,  con- 
vey or  bring  into  local  option  territory,  spir- 
ituous, vinous  or  malt  liquor,  regardless  of  the 
name  by  which  it  may  t>e  called,  by  any  convey- 
ance or  means  of  transportation  whatsoever. 

"Section  3.  That  any  person,  whether  as 
principal,  or  agent,  clerk  or  servant  of  another, 
who  shall  knowingly  violate  any  of  the  provi- 
sions of  this  act,  shall  upon  conviction  thereof 
be  fined  not  less  than  fifty  dollars,  nor  more 
than  five  hundred  dollars  for  the  first  offense; 
and  npon  conviction  for  any  subsequent  of- 
fense, in  addition  to  such  fine  shall  be  imprisoned 
for  a  period  of  not  less  than  thirty  days,  nor 
more  Uian,  six  months. 

"Section  4.  This  act  shall  apply  to  all  pack- 
ages of  spiritnons,  vinous  or  malt  liquor,  wheth- 
er broken  or  unbroken.  Each  package  of  spirit- 
nous,  vinous,  or  malt  liquor,  regarduess  ot  the 
name  by  which  it  mar  be  called,  accepted,  re- 
ceived, carried,  transferred,  handled,  delivered 
or  distributed  in  violation  of  the  provisions  of 
this  act,  shall  constitute  a  separate  offense. 
And  the  false  or  fictitious  naming  or  labeling 


of  any  spirituons,  vlnons,  or  malt  liquor  for 
shipment  or  delivery  into  local  option  terri- 
tory, shall  work  a  forfeiture  of  such  liquor. 

"Section  6.  Nothing  in  tliis  act  shall  be  con- 
strued to  apply  to  the  shipment  or  delivery  to 
physicians  or  druggists,  of  spirituous,  vinous 
or  malt  liquor,  in  unbroken  packages  in  quan- 
tity not  to  exceed  five  gallons  at  any  one  time, 
nor  to  the  delivery  to  churches,  or  the  proper 
officers  thereof,  of  wine  in  unbroken  packages 
for  sacramental  purposea 

"Section  6.  That  it  shall  be  unlawful  for 
any  person  to  carry,  bring  or  have  brought  any 

?oantity  of  spirituous,  vinous  or  malt  liquor 
rom  any  point  within  the  state  of  Delaware 
into  local  option  territory  within  said  state 
greater  than  one  gallon  within  the  space  of 
twenty-four  hours. 

Chapter  139,  volume  27,  Laws  of  Delaware. 
In  the  Court  of  General  Sessions  of  the 
state  of  Delaware,  In  and  for  Sussex  county, 
at  its  June  term,  1913,  the  grand  Jury  In- 
dicted one  William  Grier  for  a  violation  of 
certain  of  the  provisions  of  the  last  recited 
act,  charging  that  as  the  agent  of  a  liquor 
dealer  in  the  city  of  Philadelphia  and  state 
of  Pennsylvania,  William  Grler  brought  Into 
local  option  territory,  wltbln  the  state  of 
Delaware,  to  wit,  In  Sussex  county,  a  cer- 
tain quantity  of  liquor  purchased  by  a  resi- 
dent of  the  said  county  and  there  delivered 
the  same  to  him.  The  case  was  heard  and 
the  law  decided  by  the  court  upon  an  agreed 
state  of  facts  and  the  defendant  was  con- 
victed under  the  law  as  stated  In  the  opinion 
of  the  court  and  reported  under  the  title  of 
State  V.  Grler,  in  88  Atl.  579. 

In  the  Court' of  General  Sessions  of  the 
state  of  Delaware,  In  and  for  Kent  county, 
at  its  October  term,  1913,  the  grand  Jury 
found  a  true  bill  against  one- Benjamin  F. 
Van  WinUe,  who  Is  the  plalntifC  In  error  in 
this  case,  charging  that  In  violation  of  the 
said  Hazel  law,  he,  as  agent  of  the  Adams 
Express  Company,  a  common  carrier  doing 
business  In  the  state  of  Delaware,  transport- 
ed and  delivered  liquor  to  a  resident  of  Kent 
county,  which  is  a  Ideal  option  district  in  the 
state  of  Delaware. 

The  case  was  presented  to  the  Court  of 
General  Sessions,  upon  the  following  agreed 
state  of  facts: 

"And  now,  to  wit,  this  10th  day  of  November, 
A.  D.  1913,  it  is  agreed  by  and  between  Josiah 
O.  Wolcott,  Attorney  General  of  the  state  of 
Delaware,  and  Daniel  O.  Hastings,  Herbert 
H.  Ward  and  John  Biggs,  attorneys  for  Ben- 
jamin F.  Van  Winkle,  the  defendant  in  the 
above  stated  case,  that  the  following  case  be' 
stated  for  the  opinion  of  the  court. 

"That  Benjamin  P.  Van  Winkle  was  on  the 
9th  day  of  August,  A.  D.  1913,  and  for  a  long 
tune  prior  thereto  the  agent  of  the  Adams 
Express  Company  at  the  town  of  Smyrna,  lo- 
cated in  Duck  Creek  hundred,  Kent  county, 
state  of  Delaware;  that  the  said  Adams  Ex- 
press Company  was  on  the  said  9tb  day  of 
August  and  for  a  long  time  prior  thereto  a 
common  carrier  of  goods,  wares  and  merchan- 
dise, and  now  is  and  then  was  authorized  to  do 
business  as  a  common  carrier  in  all  parts  ot 
the  state  of  Delaware,  and  in  other  states,  in- 
cluding the  state  of  Pennsylvania;  that  it  was 
within  the  scope  of  the  employment  of  the  said 
Benjamin  F.  Van  Winkle,  as  agent  as  afore- 
said, to  deliver  as  agent  aforesaid,  goods,  wares 
and   merchandise   transported  and   carried   hy 
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said  Adams  Express  Company  and  consinied  to 
];>ersoDS  in  the  town  of  Smyrna,  aforeBs id;  that 
on  the  9th  day  of  August,  A.  U.  1913,  Consum- 
ers' Brewing  Company,  a  corporation  doing 
business  in   the  city  of  Philadelphia,  state  oc 

'  Pennsylvania,  pursuant  to  the  direction  of  one 
Henry  M.  Smith,  delivered  to  said  Adams  Ex- 
press Company,  a  common  carrier  as  aforesaid, 
in  the  said  city  of  Philadelphia,  one  crate  of 
malt  liquor,  to  wit,  beer  in  bottles,  consigned  to 
and  to  be  transported,  carried  and  delivered  to 
said  Henry  M.  Smith  of  the  town  of  Smyrna, 
in  Duck  Creek  hundred,  state  of  Delaware; 
that  the  said  malt  liquor  was  known  to  be  such 
and   was  so  received  by  said  Adams  Express 

.  Company  and  promptly  transported  and  car- 
ried by  it  as  common  carrier  aforesaid  by  means 
of  a  continuous  and  unbroken  transirartation 
from  the  said  city  of  Philadelphia  in  the  state 
of  Pennsylvania  through  New  Castle  county  in 
the  state  of  Delaware  to  the  town  of  Smyrna 
in  Kent  county,  state  of  Delaware,  where  it 
was  received  by  the  said  Benjamin  F.  Van 
Winkle  in  the  course  of  his  employment  as 
agent  as  aforesaid,  for  delivery  to  the  said 
Henry  M.  Smith,  and  was  delivered  by  the  said 

.  Benjamin  F.  Van  Winkle  in  the  course  of  his 
employment  as  agent  as  aforesaid,  to  the  said 
Henry  M.  Smith ;  that  at  the  time  the  said 
malt  liquor  was  so  delivered  by  the  said  Ben- 
jamin F.  Van  Winkle,  the  said  Benjamin  F. 
Van  Winkle  knew  that  it  was  malt  liquor,  to 
wit,  beer,  that  he  was  delivering  in  manner 
aforesaid;    that  the  said  malt  liquor  was  in- 

.  tended  by  the  said  Henry  M.  Smith  to  be  used 
by  bim  for  his  own  consumption,  and  he  did  not 
intend  to  sell  or  otherwise  unlawfully  dispose 
of  the  same;  that  the  purpose  for  which  the 
said  liquor  was  to  be  used  was  known  to  the 
said  Adams  Express  Company,  and  to  its  agent 
the  said  Benjamin  F.  Van  Winkle ;  that  the 
said  malt  liquor  had  been  theretofore  purchased 
by  the  said  Henry  M.  Smith  f^om  the  said  Con- 
sumers' Brewing  Company  by  sending  a  writ- 
ten order  therefor  from  the  town  of  Smyrna 
aforesaid,  to  the  said  Consumers'  Brewing  Com- 
pany at  the  city  of  Philadelphia  aforesaid,  to- 
gether with  the  pulrchase  price  therefor  through 
the  mall,  directing  that  the  said  beer  be  shipped 
to  bim,  the  said  Henry  M.  Smith,  by  the  said 
Adams  Express  Company ;  that  the  said  Con- 
sumers' Brewing  Company  was  authorized  un- 
der the  laws  of  the  state  of  Pennsylvania  to  sell 
the  said  malt  liquor;  that  the  said  Adams  Ex- 
press Company  intended  at  the  time  the  said 
malt  liquor  was  so  received  by  it  to  transport, 
cariT  and  have  the  same  delivered  by  its  agent 
in  the  manner  aforesaid,  and  the  said  Benja- 
min F.  Van  Winkle  intended  when  the  said 
malt  liquor  was  so  received  by  bim  to  de- 
liver the  .same  as  aforesaid  as  agent  as  afore- 
said; that  the  said  Henry  M.  Smith  was  not 
then  and  there  a  physician  or  druggist  or  a 
proper  officer  of  a  church  receiving  said  liquor 
for  sacramental  purposes;  that  the  said  Kent 
county  was  then  and  there  a  district  where  un- 
der the  provisions  of  article  13  of  the  Consti- 
tution of  the  state  of  Delaware  known  as  tbe 
'Local  Option  Article,'  the  majority  of  the 
qualified  voters  had  voted  aeainst  the  license 
and  in  favor  of  tbe  prohibition  of  the  manu- 
facture and  sale  of  spirituous,  vinous,  and  malt 
liquors,  except  for  medicinal  and  sacramental 
purposes. 

"If  the  conrt  shall  be  of  the  opinion  upon  the 
facts  aforesaid  that,  under  the  laws  of  the  state 
of  Delaware  and  of  the  United  States  of  Amer- 
ica, a  crime  punishable  under  the  laws  of  the 
state  of  Delaware  is  stated  or  shown  to  have 
been  committed,  then  judgment  shall  be  entered 
against  said  delendant  upon  the  verdict  of  the 
jury  charged  accordingly  b;^  the  court,  upon  the 
said  admitted  facts;  and  if  the  court  shall  be 
of  the  opinion,  upon  the  facts  aforesaid,  that 
under  the  laws  of  the  state  of  Delaware  and 
of  the  United  States  of  America  a  crime  pun- 
ishable under  tbe  laws  of  the  state  of  Delaware 
is  not  stated  or  shown  to  have  been  committed, 


then  judgment  shall  be  entered  accordingly  up- 
on a,  verdict  of  'not  guilty.'  The  said  defend- 
ant, in  case  of  a  judgment  against  him  as  afore- 
said, reserves  the  right  to  except  to  the  charge 
of  the  court  upon  tbe  law." 

The  defendant,  through  his  counsel,  prayed 
the  court  to  find  the  law  and  to  charge  the 
jury  In  accordance  with  the  prayers  they 
submitted,  the  substance  of  which  will  ap- 
pear later  in  this  statement  The  state  ask- 
ed that  tbe  prayers  of  the  defendant  be  re- 
fused and  that  on  authority  of  the  case  of 
State  V.  Grler  the  jury  be  Instructed  to  re- 
turn a  verdict  of  guilty. 

The  charge  of  the  court  was  in  accordance 
with  tbe  prayer  of  tbe  state,  and  Is  as  fol- 
lows: 

"Gentlemen  of  the  jury:  The  court  declina 
to  instruct  the  jury  to  return  a  verdict  of  not 
guilty.  The  conrt  think  this  case  is  controlled 
by  State  v.  Grier  (recently  decided  in  Sussex 
county)  88  Atl.  579,  inasmuch  as  all  questions 
raised  in  the  present  case  were  raised  and  de- 
termined In  the  Grier  Case.  For  the  reasons 
given  in  the  opinion  delivered  in  the  Grier  Case, 
which  are  applicable  to  the  questions  now 
raised,  we  hold  that  the  statute  of  this  state, 
known  as  the  'Hazel  Law'  is  constitutional,  and 
that  the  federal  act  known  as  the  'Webb-Ken- 
yon  Law'  is  also  constitutional,  and  applicable 
to  the  present  case,  if  the  facts  raise  the  same 
questions  of  law  as  to  its  applicability,  as  con- 
tended by  the  defendant,  as  would  be  raised  if 
the  indictment  were  against  the  express  com- 
pany of  which  the  defendant  was  agent;  which 
18  the  contention  made  by  the  defendant. 

"The  court  are  therefore  of  the  opinion,  upon 
the  agreed  statement  of  facts,  that  under  the 
laws  of  the  state  of  Delaware,  and  of  the  Unit- 
ed States  of  America,  a  crime  punishable  under 
the  laws  of  the  state  of  Delaware  is  stated  or 
shown  to  have  been  committed  by  the  defend- 
ant Being  of  such  opinion  the  jury  is  charged 
and  directed  to  return  a  verdict  of  guilty 
against  the  defendant;  and  it  is  ordered  that 
judgment  be  entered  against  the  defendant  .up- 
on such  verdict  in  conformity  with  the  terms 
and  stipulations  of  the  case  stated." 

Tbe  defendant  excepted  to  tbe  charge  of 
tbe  court  and  the  jury  rendered  a  verdict  of 
guilty,  whereupon  tbe  defendant- sued  out  of 
tbe  court  tbe  writ  of  error  upon  which  this 
case  has  been  heard. 

The  assignments  of  error,  when  daesifled, 
present  tbe  following  propositions  of  law : 

"1.  That  the  act  of  the  Legislature  under 
which  tbe  defendant  is  indicted,  being  chapter 
139,  volume  27,  Laws  of  Delaware,  is  UTiconsti- 
tutional  in  that  it  violates  section  16,  article  2, 
of  the  state  Constitution,  which  provides  that 
the  subject  of  every  bill  shall  be  expressed  in  its 
title. 

"2.  That  the  said  act,  bein^r  chapter  139,  vol- 
ume 27,  Laws  of  Delaware,  is  unconstitutional 
in  that  section  5  thereof  violates  the  fourteenth 
amendment  of  the  federal  Constitution,  which 
provides  that  no  state  shall  •  •  *  deny  to 
any  person  within  its  jurisdiction  equal  protec- 
tion of  the  laws. 

"3.  That  the  said  act  is  unconstitutional  in 
that  a  portion  of  it  abridges  the  privileges  of 
citizens,  which  are  guaranteed  b^  the  fourteenth 
amendment  of  the  federal  Constitution. 

"4.  That  beer,  being  an  intoxicating  liquor,  is 
an  article  of  commerce,  and  in  this  case  is  a 
lawful  article  of  interstate  commerce,  and  as 
such  cannot  be  subject  to  state  law  as  to  its 
transportation,  and  delivery  as  a  part  of  such 
transportation,   in   Kent  county. 

"5.  That  the  federal  law  of  March  1,  1913, 
known  as  the  'Webb-Kenyon  Law,'  entitled,  *Aa 
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act  divestiiiK  iotoxlcatiiig  liqaors  of  their  in- 
terstate character  in  certain  cases,'  does  not 
deprive  the  shipment  in  question  of  the  protec- 
tion of  the  Interstate  Commerce  Law,  in  that 
the  shipment  in  question  was  intended  to  be 
used  for  a  lawfnl  purpose. 

"6.  That  if  the  said  federal  statute,  known  as 
the  'Webb-Kenyon  Law,'  is  applicable  by  its 
terms  to  the  ease  charged  in  the  indictment  in 
this  case,  :^et  that  the  said  federal  statute  is 
unconstitutional. 

"7.  That  the  act  of  Congress  of  March  1, 
1913,  known  as  the  'Webb-Kenyon  Law,'  has 
no  bearing  on  this  case ;  that  the  indictment  in 
this  case  was  not  based  on  that  law  and  could 
not  be,  because  a  state  court  cannot  punish  the 
violation  of  a  federal  statute. 

"8.  That  the  shipment  of  beer  referred  to  in 
the  indictment  in  this  cause  was  an  interstate 
shipment  from  the  state  of  Pennsylvania  into 
the  county  of  Kent  in  the  state  of  Delaware, 
said  county  being  local  option  or  dry  territory 
in  the  last  mentioned  state;  that  the  indict- 
ment should,  th&refore,  have  charged  that  the 
beer,  being  intoxicating  liquor,  in  question  was 
intended  to  be  possessed,  sold,  or  in  some  man- 
ner used  by  the '  consignee  in  the  violation  of 
the  laws  of  the  state  of  Delaware." 

WOOLLET,  J.,  after  making  the  forego- 
ing statement  of  tbe  case,  delivered  the  opin- 
ion of  the  court. 

[1]  Upon  the  first  proposition  suggested  by 
tbe  assignments  of  error,  "that  the  act  of  the 
Legislature  under  which  the  defendant  is  in- 
dicted, being  chapter  139,  volume  27,  Laws 
of  Delaware,  is  unconstitutional  in  that  it 
violates  section  16,  article  2,  of  the  state  Con- 
stitution, which  provides  that  the  subject  of 
every  biU  shall  be  expressed  in  Its  title,"  we 
bold  that  the  act  In  question  is  not  unconsti- 
tutional for  the  reason  urged,  and  in  doing 
so  we  adopt  the  reasoning  and  approve  the 
decision  of  the  Court  of  General  Sessions  lif 
the  case  of  State  v.  Grler,  in  disposing  of  the 
same  question. 

[2]  The  third  proposition,  "that  said  act 
is  unconstitutional  in  that  a  portion  of  it 
abridges  the  privileges  of  citizens  which  are 
guaranteed  by  the  fourteenth  amendment  of 
the  federal  Constitution,"  relates  specially 
to  section  6  of  the  act,  which  reads: 

"That  it  shall  be  unlawful  for  any  person  to 
carry,  bring,  or  have  brought,  any  quantity  of 
8i>irituoas,  vinous  or  malt  liquor  from  any  point 
within  the  state  of  Delaware  into  local  option 
territory  within  said  state  greater  than  one 
gallon  within  the  space  of  twenty-four  hours." 

We  bold  that  the  act  does  not  amount  to  an 
abridgment  of  those  privileges  guaranteed  to 
>4tizens  by  the  fourteenth  amendment  of  the 
federal  Constitution,  for  the  reasons  given  In 
that  part  of  the  opinion  of  the  Court  Qt  Gen- 
eral Sessions,  in  State  v.  Grler,  88  Atl.  579, 
in  disposing  of  tbe  same  subject. 

Propositions  of  law  numbered'  7  and  8  were 
not  seriously  urged  at  the  argument  and  are 
therefore  decided  against  tbe  contention  of 
the  plaintiil  in  error  without  an  opinion. 

[3-t]  Tbe  second  proposition,  "that  the  said 
act,  being  chapter  139,  volume  27,  Laws  of 
Delaware,  is  unconstitutional  in  that"  it  "vi- 
olates the  fourteenth  amendment  of  the  fed- 
eral Constitntlou,  which  provides  that  no 
state   shall    •    •    *    deny   to    any    person 


within  its  Jurisdiction  equal  protection  of  the 
laws,"  is  directed  to  the  classlflcatioHs  and 
the  discrimination  in  the  classifications  made 
by  sections  6  and  6  of  the  act 

Section  6  provides  that: 

"Nothing  in  this  act  shall  be  construed  to  ap- 
ply to  the  shipment  or  delivery  to  physicians 
or  druggists,  of  spirituous,  vinous  or  malt  liq- 
uor, in  unbroken  packages  in  quantity  not  to 
exceed  five  gallons  at  any  one  time,  nor  to  the 
delivery  to'  churches,  or  the  proper  officers  there- 
of, of  wine  in  unbroken  packages  for  sacra- 
mental purposes." 

Section  6  provides: 

"That  it  shall  be  unlawfol  for  any  person  to 
carry,  bring  or  have  brought  any  quantity  of 
spirituous,  vinous  or  malt  liquor  from  any  point 
within  the  state  of  Delaware  into  local  option 
territory  within  said  state  greater  than  one 
gallon  within  the  space  of  twenty-four  hours." 

Tbe  contention  of  the  plalntlfC  in  error 
is  that  these  two  provisions  of  the  statute 
constitute  class  legislation,  favoring  some 
and  discriminating  against  others,  in  that 
the  shipment  of  liquor  to  physicians  In  five 
gallon  quantities  is  allowed  while  the  ship- 
ment of  liquor  to  others  In  any  quantity  is 
prohibited;  that  the  exception  in  favor  of 
physicians  is  not  made  to  enable^  them  to 
have  liquor  for  medicinal  purposes,  for  the 
reason  that  physicians  cannot  sell  liquor,  and 
as  physicians  are  thus  allowed  to  have  liquor 
shipped  to  them  for  their  own  personal  use 
to  the  extent  of  five  gallons  at  a  time,  while 
other  people  may  not  have  any  liquor  ship- 
ped to  them  at  all,  tbe  classification  is  un- 
reasonable and  arbitrary.  Pretty  much  the 
same  argument  Is  made  as  to  druggists,  ex- 
cepting with  respect  to  them  the  law  pro- 
vides a  method  of  sale.  We  understand  that 
no  contention  is  made  that  tbe  classification 
with  respect  to  the  right  of  shipment  of 
liquor  to  churches  or  to  their  proper  officers 
for  sacramental  purposes  is  a  classification 
violative  of  tbe  amendment  to  the  federal 
Constitution. 

The  provision  of  the  federal  Constitution 
guaranteeing  to  all  persons  the  equal  pro- 
tection of  the  laws,  does  not  mean  broadly 
that  all  persons  howsoever  situated  shall 
have  the  same  rights  and  be  protected  in 
doing  the  same  things,  but  It  means  that  all 
persons  in  like  situations  shall  in  those  sit- 
uations have  an  eqnal  protection  of  the  law. 
To  this  end  governments -may  legislate  with 
respect  to  people  in  their  different  relations 
one  to  another  and  to  tbe  things  that  are 
the  subjects  of  government  If  such  legisla- 
tion amounts  to  class  legislation  as  it  is  gen- 
erally termed— that  is,  legislation  that  dis- 
criminates against  some  and  favors  others — 
it  is  prohibited  by  the  amendment;  but  16g- 
islation,  which  in  carrying  out  a  public  pur- 
pose is  limited  in  its  application,  and  vrltb- 
in  tbe  sphere  of  its  operation,  affects  alike 
all  persons  similarly  situated,  is  not  within 
tbe  amendment  The  test  to  be  applied  in 
ascertaining  whether  equal  protection  of 
the  laws  Is  denied  to  any  person  or  to  any 
class  of  persons,  as  stated  by  the  court  in 
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the  case  of  State  r.  Wlckenboefer,  6  Penne- 
wlll,  120,  64  AQ.  273,  "Is  'whether  or  not  the 
classtflcatlon  adopted  by  the  Legislature  is 
an  arbitrary  one  or  Whether  it  is  a  reason- 
able classification  in  view  of  the  purposes 
and  objects  of  the  act,"  resting  upon  some 
dltFerence  which  bears  a  reasonable  and  Just 
relation  to  the  tiling  in  respect  to  which  the 
classification  is  made. 

In  order  to  determine  whether  the  classifi- 
cations made  by  sections  6  and  6  of  the  act 
are  reasonable  or  unreasonable,  Just  or  arbi- 
trary, and  therefore  constitutional  or  uncon- 
stitutional, we  must  consider  the  law  as  it 
existed  and  the  conditions  that  prevailed  at 
the  time  the  statute  was  enacted,  and  the 
purposes  and  objects  sought  to  be  attained 
thereby. 

It  has  long  been  the  policy  of  this  state 
to  restrict  the  right  to  sell  liquor  to  those 
licensed  to  sell  it  It  was  enacted  by  the 
statute  of  March  22, 1867: 

"That  no  person  •  •  •  icithout  having  firtt 
obtained  a  proper  Ueente  therefor,  •  •  • 
shall,  within  the  limits  of  this  state,  be  engaged 
in  •  •  ♦  any  business  *  ♦  •  in  this  sec- 
tion hereafter  next  mentioned,  that  is  to  say, 
*  *  *  selling  vinous,  spirituous,  or  malt  liq- 
aors."  Cnapter  117,  volume  13,  Laws  of  Dela- 
ware. 

This  statute,  in  so  far  as  It  related  to  the 
business  of  selling  Uquor,  was  repealed  and 
its  general  provision  superseded  by  the  more 
specific  provisions  of  the  act  of  April  10, 1873 
(chapter  418,  volume  14,  Laws  of  Delaware; 
Rev.  Code,  p.  410),  and  the  acts  amendatory 
thereto,  by  the  first  section  of  which  a  sweep- 
ing declaration  is  made  as  to  who  shall  not 
sell  liquor  in  the  state  of  Delaware.  The 
act  says: 

"No  person,  by  himself,  his  ai;ent,  or  servant, 
directly  or  indirectly,  shall  sell  any  intoxicat- 
ing liquors  except  as  herein  provided." 

Following  these  words  of  general  exclusion, 
the  statute  provides  for  the  sale  of  liquor  in 
any  and  in  all  cases  under  a  system  of  li- 
censes, which  have  a  relation  to  the  quantity 
to  be  sold  and  the  place  upon  which  the  liq- 
uor is  to  be  drunk,  and  designates  and  class- 
ifies the  persons  to  whom  licenses  for  the 
sale  of  liquor  in  diCTerent  ways,  may  be 
granted.  In  these  classifications,  physicians 
,are  neither  included  nor  in  any  way  mention- 
ed, but  druggists  are  mentioned  and  included. 

By  this  statute,  druggists  were  allowed  to 
procure  licenses  for  the  sale  of  liquor  limited 
to  certain  quantities  but  apparently  not  llni- 
Ited  to  medicinal  purposes.  Chapter  418,  vol- 
ume 14,  Laws  of  Delaware ;  chapter  384,  vol- 
ume 16,  Laws  of  Delaware ;  chapter  125,  vol- 
ume 25,  Laws  of  Delaware. 

Under  the  act  of  April  24,  1889  (chapter 
555,  volume  18,  Laws  of  Delaware),  the  right 
of  sale  of  liquor  by  druggiste  was  further  re- 
stricted by  a  provision  that: 
•  "It  shall  •  •  •  be  nnlawfnl  for  any  drug- 
gist licensed  to  sell  intoxicating  liquors,  to  sell 
the  same  otherwise  than  upon  the  written  or- 
der or  prescription  of  a  regular  practicing  phy- 
«ician,  which  order  or  prescription  shall  state 


that  such  liquor  la  necessary  for  medidnal  pur- 
poses." 

Under  this  statute  a  druggist  bad  a  right 
to  sell  Uquor  only  when  licensed,  and  then 
only  upon  prescrip.tlon  and  for  one  defined 
purpose. 

Thus  stood  the  law  with  respect  to  the 
sale  of  liquor  for  medicinal  purposes,  at  the 
time  of  the  adoption  of  the  Constitution  of 
1897. 

The  Constitution  of  1897  (section  1,  art. 
13)  provides  for  the  submission  to  the  qual- 
ified voters  of  certain  districts  In  the  state 
of  Delaware  the  question  whether  the  man- 
ufacture and  sale  of  liquors  therein  shall  be 
licensed  or  prohibited,  and  directs  that  when 
upon  such  submission  a  majority  la  against 
license:  ^ 

"No  person,  firm  or  corporation  shall  there- 
after manufacture  or  sell  spirituous,  vinous  or 
malt  liquors,  eireept  for  medicinal  or  laeramen" 
tal  purpo$ea,  within  said  district.' 

The  question  contemplated  by  the  provi- 
sion of  the  Constitution  quoted  was  submit- 
ted to  the  voters  of  Kent  and  Sussex  coun- 
ties in  1907,  by  authority  of  chapter  65,  vol- 
ume 24,  Laws  of  Delaware,  resulting  in  a  ma- 
jority against  license  and  establishing  Kent 
and  Sussex  counties  as  districts  In  which 
the  manufacture  and  sale  of  liquor  Is  forbid- 
den, except  for  the  purposes  designated. 

In  harmony  with  the  exception  in  the  Con- 
stitution and  the  act  of  submission  respect- 
ing the  sale  of  liquors  for  medicinal  and  sac- 
ramental purposes  in  prohibition  territories, 
the  General  Assembly  of  1011,  by  chapter 
147,  volume  26,  Laws  of  Delaware,  passed  an 
,act  entitled  "An  act  regulating  the  sale  of 
Intoxicating  liquors  for  medicinal  purposes" 
(applicable  only  to  Kent  and  Sussex  coun- 
ties), which  provides: 

"Section  1.  That  from  and  after  the  approval 
of  this  act  all  prescriptions  for  intoxicating 
liquors  for  medicinal  purposes  shall  be  written 
by  regular  practicing  physicians  in  blank  pre- 
scription books.  ♦  •  *  Such  prescriptions 
shall  set  forth  the  kind  and  quantity  of  liquors 
prescribed,  the  name  of  the  person  for  whom 
prescribed,  the  date  on  which  the  prescription 
IS  written  and  the  directions  for  use,  and  shall 
be  signed  by  the  full  name  of  the  pliysician  is- 
suing the  same,  and  no  physician  shall  write 
any  prescription  for  intoxicating  liquors  except 
the  person  for  whom  it  is  issued  is  actually 
sick  and  such  liquor  is  required  as  a  medicine 
for  such  illness.    *    •    • 

"Section  3.  Every  druggist  in  this  state  ioho 
holdi  a  lioente  for  the  sale  of  intoxicating  liq- 
uors shall  keep  in  good  faith  in  a  book  which 
he  shall  provide  for  the  purpose,  an  exact  and 
true  record  of  all  prescriptions  filled  by  him," 
etc. 

This  act  Is  known  as  the  "Prescription 
Act"  and  repeals  only  those  acts  and  parts 
of  acts  inconsistent  with  It  and  supplements 
those  acte  not  Inconsistent  with  it,  the  man- 
ifest purpose  of  the  act  being  to  provide  a 
method  of  sale  of  Intoxicating  liquor  for  me- 
dicinal purposes  In  prohibition  districts,  to 
meet  the  exception  made  by  the  Constitution. 

Such  is  the  history  of  the  legislation  upon 
the  subject  until  the  enactment  of  the  Hazel 
Law  in  1913. 
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It  la  admitted  that  tbe  proriaion  of  the 
Hazel  Law  allowing  the  shipment  and  de- 
livery of  wine  to  church  oflBcers  "for  sacra- 
mental purposes"  Is  In  harmony  with  the  ex- 
ception of  the  Constitution,  and  as  the  pur- 
pMe  for  which  the  wine  Is  to  be  used  Is  ex- 
pressed In  the  permlsslye  words  of  tbe  stat- 
ute, It  is  a  lawful  classification  and  does  not 
amount  to  a  discrimination  against  the  equal 
rights  of  other  citizens.  It  la  maintained, 
however,  that  as  physicians  and  druggists 
are  given  the  right  to  have  shipped  to  them 
In  prohibition  districts  five  gallons  of  liquor 
at  a  time  for  no  specified  purpose,  and  there- 
fore for  any  purpose,  and  as  from  other  in- 
dlvlduala  within  those  districts  is  withheld 
the  right  to  have  shipped  to  them  any  liquor 
for  any  purpose,  though  they  may  carry 
therein  one  gallon  a  day  for  thetr  oton  u*e, 
the  statute  makes  a  discrimination  In  favor 
of  physicians  and  druggists  that  amounts  to 
a  denial  of  equal  rights  guaranteed  to  others 
by  the  federal  Constitution. 

It  must  be  conceded  that  In  permitting 
druggists  and  physicians  to  receive  liquor  by 
shipment  in  such  large  qutintities,  when  oth- 
er Individuals  not  In  their  occupations  are 
forbidden  to  have  liquor  shipped  to  them  In 
any  quantity,  the  Legislature  had  some  rea- 
son for  making  the  classification  and  es- 
tablishing the  difference.  If  the  exception 
had  been  in  favor  of  shoemakers  and  sailors, 
no  reason  could  have  been  discovered  for  the 
dlBcrlmination,  but  when  the  discrimination 
is  in  favor  of  two  classes,  which  of  all  class- 
es are  recognized  by  •common  acceptance,  and 
spedflcaUy  by  law  as  well,  to  have  a  special 
and  professional  use  for  tbe  particular  commo- 
dity, the  discrimination  Is  understood.  The 
fact  that  the  purpose  for  which  Imported 
liquor  may  be  used  by  persons  In  these  pro- 
fessional classes  is  not  designated  by  the 
statute,  detracts  nothing  from  tbe  necessary 
inference  that  liquor  may  be  shipped  to  them, 
by  permission  of  the  statute,  because  of  the 
recognized  necessity  of  liquor  as  a  drug  to  be 
used  and  administered  and  therefore  readily 
to  be  obtained  by  those  who  under  the  law 
ate  authorized  either  to  administer  or  sell 
It  In  making  tbe  exception  of  physicians 
and  druggists,  the  statute  undoubtedly  makes 
a  dlscriminatiou  In  their  favor.  Such  a  dis- 
crimination is  permitted  or  prohibited  and 
therefore  lawful  or  unlawful  only  as  the  dis- 
crbnlnatlon  is  reasonable  or  arbitrary.  We 
think  the  discrimination  may  even  amount  to 
a  privilege,  yet  the  privilege  Is  based  upon 
the  peculiar  professional  character  of  those 
to  whom  it  is  extended,  the  especial  purposes 
for  which  they  are  permitted  by  the  Consti- 
tution to  use  the  liquor,  and  as  a  public  recog- 
nition of  their  occupations  In  relation  to  the 
sick  and  as  bearing  upon  the  health  of  the 
community.  These  may  have  been  the  rea- 
scHis  why  the  words  "for  medicinal  purposes" 
were  omitted  from  the  statute,  and  if  so, 
tbey  are  good  reasons,  and  do  not  render  the 
dlscriininatlon  unjust. 


When  Kent  and  Sussex  counties  decided 
against  license,  only  so  much  of  the  old  li- 
cense law  was  repealed  by  that  decision  as 
was  Inconsistent  with  the  new  situatlon,- 
leaving  portions  of  the  old  law  existing.: 
The  law  as  it  existed,  after  the  submission, 
and  as  It  now  exists,  so  far  as  it  relates  to 
the  right  of  druggists  to  sell  liquor,  is  posi- 
tive. No  druggist  shall  sell  liquor  in  Kent 
or  Sussex  county  except  he  be  licensed  as  re- 
quired by  law;  no  druggist  so  licensed,  sball 
sell  liquor  except  for  medicinal  purposes; 
and  no  druggist  shall  sell  liquor  even  for 
medicinal  purposes,  except  In  the  quantities 
and  by  prescription  of  physicians,  likewise 
required  by  law. 

With  this  much  law  relating  to  the  sale  of 
Intoxicating  liquor  by  druggists  surviving  on 
tbe  statute  books  and  alive,  the  Legislature  in 
discriminating  in  the  Hazel  Law  in  favor  of 
druggists  must  have  only  Intended  to  rec- 
ognize a  class  dealing  In  liquor  for  medic- 
inal purposes,  and  by  providing  a  means  by 
which  that  class  could  get  a  supply  of  liquor, 
endeavored  to  carry  out  the  meaning  of  the 
Constitution  which  expressly  allowed  the 
manufacture  and  sale  of  liquor  for  medic- 
inal purposes  in  prohibition  territory. 

There  is  not  now  nor  has  there  ever  been 
a  statute  of  the  state  of  Delaware  which  c(»i- 
fers  upon  physicians  a  right  to  sell  liquor, 
and  the  early  law,  which  denies  the  right  to 
all  persons  not  licensed,  excluded  physicians 
and  excludes  them  yet,  unless,  indeed,  the 
contention  of  the  state  in  this  case  be  main- 
tained. 

The  state  contends  that  the  discrimination 
of  the  fifth  section  of  the  Hazel  Law  in  favor 
of  physicians  is  a  reasonable  one,  upon  the 
ground  that  the  Constitution  preserves  the 
right  of  the  sale  of  liquor  for  medicinal  pur- 
poses in  territory  where  the  sale  of  liquor  for 
other  purposes  is  prohibited,  and  that  as  the' 
Legislature  has  by  no  statute  (other  than  the 
Prescription  Act)  enacted  legislation  for  the 
regulation  of  the  sale  of  liquor  for  medici- 
nal purposes  in  prohibition  territory,  the 
sale  of  liquor  for  medicinal  purposes  must  be 
made  and  should  be  made  only  by  those  who 
deal  In  liquors  for  those  purposes,  and,  of 
those,  physicians  form  one  class.  And  of 
this  opinion  was  the  court  below. 

With  the  contention  of  the  state  and  rul- 
ing of  the  court  below,  that  liquor  may  be 
told  by  physicians,  we  do  not  concur.  In  the 
first  place,  the  Hazel  Law  is  not  a  law  regu- 
lating the  tale  of  liquor.  It  is  a  law  regulat- 
ing the  shipment  and  delivery  of  Uquor. 
This  law  neither  confers  upon  nor  withholds 
from  any  one  the  right  to  sell  liquor  in  pro- 
hibition territory,  and  in  this  respect  it 
makes  no  exception  of  physicians  or  drug- 
gists. A  physician  not  having  a  right  to  sell 
liquor  in  Kent  county  before  the  enactment 
of  the  Hazel  Law,  has  no  right  to  sell  the 
liquor  in  that  county  after  the  enactment  of 
that  law. 

There  is  a  law  against  the  sale  of  liquor  la. 
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a  problbitloD  territory  (chapter  65,  volume 
24,  Laws  of  Delaware)  and  tMs  law  makes 
It  "unlawful  for  any  person  •  •  •  to 
sell  *  •  *  liquors,  except  for  medicinal 
or  sacramental  purposes,  within  said  dls- 
tri'ia."  There  Is  nothing  in  this  law  or  in 
ji::;.-  law  of  the  state  of  Delaware  that  by  ei- 
lu'ossion  confers  upon  physicians  the  right 
tp  sell  liquor  either  with  or  without  a  li- 
cense, for  any  purpose.  Now,  Is  it  necessary 
to  hold,  by  implication  of  the  Constitution 
preserving  the  right  of  the  sale  of  liquor  for 
medii^nal  purposes,  that  physicians  because 
of  the  importance  of  the  commodity  to  their 
profession,  have  the  ri^t  to  sell  It?  We 
think  not,  for  we  believe  the  existing  law  with 
respect  to  a  legal  method  of  selling  liquor 
by  druggists  for  medicinal  purposes,  satis- 
fies the  exception  of  the  Constitution,  whether 
it  satisfies  a  popular  demand  for  liquor  or 
not 

Although  physicians  are  not  authorized  by 
the  expression  or  the  implication  of  any  law 
of  this  state  to  sell  Uquor  in  any  place.  In 
any  quantity,  for  any  purpose,  they  are  not 
prohibited  from  using  It  for  medicinal  pur- 
poses. In  general  opinion,  it  is  considered 
an  important  and  by_  the  f  ramers  of  the  Con- 
stitution It  was  thought  to  be  a  necessary 
thing  to  be  used  in  the  practice  of  medicine. 
Against  Its  use  as  a  medicine,  there  is  no 
law,  in  fact  its  use  as  a  medicine  is  recogniz- 
ed and  protected  by  law,  and  a  physician 
may  use  and  administer  it  in  his  practice, 
Just  as  he  may  use  and  administer  cocaine 
or  any  habit-forming  drug.  The  provision  of 
the  Hazel  Law  permitting  shipment  of  liquor 
to  physicians,  as  an  excepted  class.  Is  but  a 
recognition  by  the  Legislature  of  this  use  of 
liquor,  and  of  the  exemption  by  the  Consti- 
tution respecting  the  sale  of  it  for  this  use, 
and  therefore  constitutes  not  an  unreason- 
•able,  but  to  our  minds  a  perfectly  reasonable, 
discrimination,  and  other  people  not  similar- 
ly situated  cannot  complaint  that  the  same 
privilege  is  withheld  from  them. 

We  are  of  opinion  that,  upon  the  contention 
made,  the  act  does  not  violate  the  fourteenth 
amendment  of  the  federal  Constitution,  and 
is  not  therefore  unconstitutional. 

Propositions  4,  5  and  6  are  as  follows: 

"That  beer,  being  an  intoxicating;  liquor,  is 
an  article  of  commerce,  and  in  this  case  is  a 
lawful  article  of  interstate  commerce,  and  as 
such  cannot  be  subject  to  state  law  as  to  itb 
transportation,  and  delivery  as  a  part  of  such 
transportation,  in  Kent  county. 

"That  the  federal  law  of  March  1,  1913, 
known  as  the  'Webb-Kenyon  Law,*  entitled, 
'An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases,'  does  not 
deprive  the  shipment  in  question  of  the  protec- 
tion of  the  Interstate  Commerce  Law,  in  that 
the  shipment  in  question  was  intended  to  be 
used  for  a  lawful  purpose. 

"That  if  the  said  federal  statute,  known  as 
the  'Webb-Kenyon  Law,'  is  applicable  by  its 
terms  to  the  case  charged  in  the  indictment  in 
this  case,  yet  that  the  said  federal  statute  is 
unconstitutional." 

These  proi)ositions  are  nearly  related  in 
principle  and  present  in  different  phases  the 


same  questions  of  law,  and  will  therefore  be 
considered  together.  They  involve  questions 
of  the  validity  of  a  state  law  regulating  or 
attempting  to  regulate  and  restrict  commerce 
between  the  states  in  a  specified  commodity, 
and  the  validity  of  a  federal  law  delegating, 
permitting  or  acquiescing  in  the  exercise  of 
such  a  power  by  a  state,  in  view  of  the  pro- 
vision of  the  federal  Constitution  conferring 
upon  the  Congress  of  the  United  States  su- 
preme power  to  regulate  commerce  between 
the  states,  and  thus  present  In  new  forms  old 
questions  which  have  been  the  bases  of  legis- 
lative and  judicial  conflicts  between  the  state 
and  federal  governments  almost  since  their 
foundation. 

In  our  scheme  of  government,  which  con- 
templates the  delegation  of  certain  and  de- 
fined powers  to  national  control  and  the  res- 
ervation of  equally  certain  powers  to  state 
or  local  control,  there  is  with  respect  to  the 
existence  and  location  of  those  powers  no 
conflict  between  state  and  federal  sovereign- 
ties. But  in  a  complicated  system  such  as 
ours,  wherein  exist  two  governments  over 
the  same  people,  in  which  in  different  ways 
the  laws  first  of  one  and  then  the  other  are 
supreme,  according  to  the  authority  under 
which  they  are  enacted  and  with  reference 
to  the  subjects  to  which  they  are  addressed, 
conflicts  in  the  exercise  of  those  powers  are 
inevitable 

[E]  Among  the  powers  reserved  to  each  of 
the  separate  governments,  which  together 
form  the  general  government  of  the  United 
States,  Is  what  is  termed-  the  "poUoe  power" 
of  the  state.  This  power  is  an  attribute  of 
sovereignty,  and  when  exercised  within  its 
scope  is  supreme,  to  the  exclusion  of  the 
power  of  the  general  government  Police 
power  "is  the  power  of  government  Inherent 
in  every  sovereignty,  that  is  to  say,  the 
power  to  govern  men  and  things"  (License 
Cases,  5  How.  504,  583,  12  L.  Ed.  256),  and 
when  exercised  by  a  state  sovereignty  ex- 
tends to  such  restraints  and  regulations  aa 
are  reasonable  and  proper  to  protect  the 
lives,  health,  comfort  and  property  of  its 
citizens  and  to  promote  the  order,  morals, 
safety,  end  welfare  of  society. 

[n  On  the  other  hand,  among  the  powers 
delegated  to  the  federal  government  is  the 
power  to  regulate  commerce  between  the 
states,  and  in  the  exercise  of  that  power  the 
authority  of  the  federal  government  Is  su- 
preme to  the  exclusion  of  the  powers  of  state 
governments. 

When  between  these  extremes  of  sover>- 
^gnty  there  comes  a  thing,  which  from  its 
nature  as  property  is  a  subject  of  ownership, 
traffic  and  Interstate  commerce  and  over  it 
the  federal  government  assumes  supreme  con- 
trol, and  which  because  of  its  nature  is  a 
menace  to  the  health,  morals  and  safety  of 
society,  and  over  It  the  state  likewise  at- 
tempts supreme  control,  there  occurs  a  coUl- 
sion  of  powers,  and  from  that  collision  one 
only  can  emerge  supreme. 
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[>]  In  such  a  conflict  it  devolves  upon  the 
courts  to  determine  wliich  Bovereignty  tias 
been  invaded  and  wbicb  power  is  supreme. 
To  arrive  at  sucb  a  determination  it  is  neces- 
sary for  the  courts  to  revert  to  the  early 
laws,  examine  and  ascertain  the  powers  orig- 
inally partitioned  between  the  governments 
of  the  states  and  the  United  States,  and  seek 
the  foundation  of  the  laws  out  of  which  snch 
a  controversy  has  arisen,  by  progressively 
following  the  legislative  and  judicial  history 
of  the  matter  down  to  the  point  of  conflict 
This  is  not  merely  a  wise  policy  bat  it  Is  a 
necessary  one,  as  the  only  guides  to  a  deci- 
sion of  a  case  like  this,  are  those  afForded 
first  by  the  language  of  the  Constitution,  and 
then  the  legal  meaning  of  that  language,  and 
the  legal  efTect  of  the  statutes  enacted  there- 
under, as  determined  and  illuminated  by  the 
judicial  pronouncements  upon  the  subject  by 
the  judicial  tribunal  having  authority  finally 
to  decide  the  law.  A  decision  by  the  court 
in  this  case  that  involves  anything  beyond 
this  would  be  a  decision  without  authority, 
for  by  the  dedsions  of  the  Supreme  Court  of 
the  United  States,  respecting  the  powers  del- 
egated to  the  general  government  and  those 
reserved  to  the  state  governments,  are  we  not 
only  guided  but  controlled,  and  until  those 
decisions  are  modified  or  altered,  or  the  lan- 
guage of  the  Constitution  itself  is  changed, 
they  constitute  the  supreme  law,  and  we 
are  bound  by  them. 

The  conflict  between  the  state  and  federal 
governments  for  control  and  regulation  of  the 
sale  and  tmasportation  of  liquor  has  been 
waged  since  early  times,  and  revolves  around 
what  Is  known  as  the  commerce  clause  of  the 
federal  Constitution  (article  1,  {  8),  and  the 
meaning  and  legal  effect  of  that  clause  as  a 
enpreme  federal  power,  taken  in  connection 
with  or  in  opposition  to  the  police  powers  of 
the  states,  which,  when  existing  and  defined, 
are  in  turn  supreme  in  the  states. 

The  Constitution  declares  that  the  Con- 
gress has  power  "to  regulate  commerce  with 
foreign  nations,  among  the  several  states, 
and  with  the  Indian  tribes."  These  words 
give  all  the  authority  which  the  United  States 
has  over  commerce.  The  police  powers  of 
the  states  are  not  conferred  by  statute,  but 
are  powers  reserved  to  the  states,  for  the 
regulation  of  their  internal  affairs,  and  are 
rather  elastic  in  their  scope  and  definition. 

The  power  to  regulate  commerce  among 
the  several  states  Is  granted  to  the  Congress 
in  the  same  clause  and  by  the  same  words 
as  the  power  to  regulate  commerce  with  for- 
eign nations,  and  is  coextensive  with  it  The 
first  judicial  pronouncement  by  the  Supreme 
Conrt  of  the  United  States  upon  the  com- 
merce clause  of  the  Constitution,  which  has 
a  bearing  upon  the  matter  now  before  us, 
was  In  the  celebrated  case  of  Brown  v.  State 
of  Maryland,  12  Wheat  419,  6  L.  Ed.  678, 
and  related  to  the  right  of  the  state  of  Mary- 
land to  levy  a  tax  upon  a  commodity  (not 


liquor)  imported  into  that  state  from  a  for- 
eign country.  The  question  of  the  right  of 
a  state  to  enact  a  law  that  either  in  purpose 
or  effect,  directly  or  indirectly,  regulates  or 
restricts  commerce  with  a  foreign  country- 
was  fully  presented  to  the  Supreme  Court 
for  the  first  time  by  that  case.  The  court 
held  that  an  article  authorized  by  a  law  of 
Congress  to  be  Imported  continued  to  be  a 
part  of  the  foreign  commerce  of  the  country 
while  it  remained  In  the  hands  of  the  im- 
porter for  sale  in  the  original  bale,  package, 
or  vessel  in  which  it  was  imported ;  that 
the  authority  given  to  import  necessarily  car- 
ried with  it  the  right  to  sell  the  imported  ar- 
ticle in  tbe  form  and  shape  in  which  it  was 
imported,  and  that  no  state,  either  by  direct 
assessment  or  by  requiring  a  license  from  the 
importer  before  he  was  permitted  to  sell, 
could  impose  any  burden  upon  him  or  tbe 
property  imported  beyond  what  the  law  of 
Congress  had  itself  imposed ;  but  that  when 
tbe  original  package  was  broken  up  for  use 
or  for  retail  by  the  importer,  and  also  when 
tbe  commodity  had  passed  from  his  hands 
into  the  hands  of  a  purchaser,  it  ceased  to 
be  an  import,  or  a  part  of  foreign  commerce, 
and  became  subject  to  tbe  laws  of  the  state, 
and  might  be  taxed  for  state  purposes,  and 
the  sale  regulated  by  the  state,  like  any  other 
property.  This  was  substantially  the  deci- 
sion in  the  case  of  Brown  v.  State  of  Mary- 
land, drawing  tbe  line  between  foreign  com- 
merce, which  is  subject  to  the  regulation  by 
tbe  Congress  to  the  exclusion  of  the  states, 
and  internal  or  domestic  commerce  within 
each  state,  tbe  regulation  of  which  belongv 
to  the  state,  to  tbe  exclusion  of  the  Congress- 

The  case  of  Brown  v.  State  of  Maryland 
forms  the  basis  of  the  subsequent  decisions 
of  the  Supreme  Court  upon  the  matter  of 
federal  regulation  of  commerce  between  the 
states  with  respect  to  the  commodity  of  liq- 
uor. The  first  important  cases  before  the  Su- 
preme Court  of  tbe  United  States,  which  bore 
directly  upon  the  subject  were  several  cases 
thereafter  known  by  the  general  name  of 
the  license  Cases,  5  How.  504-633,  12  Jj.  Ed. 
256,  heard  and  decided  in  1847.  In  these 
cases  the  abstract  question  of  law  was:  Is 
a  state  law,  prohibiting  tbe  resale  of  import- 
ed spirits,  except  by  license,  on  the  ground 
that,  for  moral,  medical,  economical,  or  other 
reasons,  the  public  good  will  not  be  promoted 
by  such  sale,  repugnant  to  the  acts  of  Con- 
gress, and  to  treaties  authorizing  the  im- 
portation of  such  spirits? 

On  the  part  of  those  attacking  the  right 
of  a  state  to  regulate  the  resale  of  liquor 
authorized  by  the  laws  of  Congress  to  be 
Imported  into  the  state,  and  thereby  ultimate- 
ly to  prohibit  the  resale  thereof,  it  was  con- 
tended that  a  congressional  act  authorizing 
importation  of  spirits  Is  a  legislative  deter- 
mination that  the  foreign  article  may  prop- 
erly, and  shall,  enter  Into  consumption  of  the 
state,   and  be  sold  in  the  interior  market 
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thereof ;  and  that  a  state  statnte,  llmltlnsr 
or  restricting  the  reaale,  amounts  to  an  In- 
terception In  the  hands  of  the  first  buyer, 
shuts  the  Importer  from  the  country  as  real- 
ly as  if  he  were  prohibited  to  Import,  and 
tiierefore  contravenes  the  determination  of 
the  federal  legislation,  upon  a  directly  op- 
posite policy. 

On  the  other  hand,  the  state  contended 
that  the  requirement  that  a  purchaser  of 
Imported  spirits  be  licensed  under  a  state 
law,  before  resale,  Is  a  regulation  of  the  in- 
ternal commerce  of  the  state,  having  for  Its 
object  the  preservation  of  order,  morals  and 
health  and  Intended  to  discourage  Intemper- 
ance and  to  promote  sobriety,  and  therefore 
falls  within  the  class  of  laws,  enacted  under 
the  powers  reserved  to  the  state,  and  gen- 
erally called  "police  regulations." 

The  court  held  that  a  state  could  not  by 
statute  prohibit  the  importation  of  foreign 
sidrlts,  as  such  a  law  would  be  repugnant 
to  the  commercial  power  of  the  federal  gov- 
ernment, but  the  matter  of  the  resale  by  the 
consignee  of  Imported  spirits  in  the  original 
pacltage,  was  one  over  which  the  Congress 
and  the  states  had  concurrent  Jurisdiction, 
to  the  extent  that  in  the  absence  of  regula- 
tion by  act  of  Congress,  under  the  power 
conferred  by  the  commerce  clause  of  the  Con- 
stitlition,  a  state  within  its  police  power 
might  regulate  and  thereby  prohibit  the  sale 
of  spirits  in  the  original  pacloige  in  wlilch 
they  were  imported,  or  in  the  presence  of 
some  regulating  act  of  Congress,  a  state 
might  in  thru  regulate  such  a  sale  under  a 
state  Itiw,  if  such  state  law  was  not  incon- 
sistent with  or  repugnant  to  the  act  of  Con- 
gresa 

The  law  as  decided  by  the  Ucense  Cases 
tD  1847  was  little  disturbed  by  judicial  de- 
cisions until  the  decade  of  1880-1890,  in 
wlilcb  period  the  case  of  Mugler  v.  Kansas, 
128  n.  &  623,  8  Sup.  Ct  273,  31  lU  Ed.  205, 
was  heard.  In  that  cast  the  Supreme  Court 
held  valid  a  statute  of  the  state  of  Kansas, 
which  prohibited  the  manufacture  and  sale 
of  intoxicating  liquors  witliin  the  limits  of 
that '  state,  except  for  medical,  scientiflc  or 
mechanical  purposes,  but  expressly  avoided 
an  opinion  upon  the  power  of  a  state  to  pro- 
hibit the  sale  of  imported  liquor  within  its 
limits,  when  such  liquor  was  authorized  by 
Congress  to  be  Imported,  Intimating,  against 
the  decision  in  the  License  Cases,  that  when 
the  liquor  Is  authorized  to  be  imported  from 
one  state  to  another,  the  right  of  sale  of  the 
liquor  would  seem  to  follow  the  right  to  im- 
port it.  The  decision  in  this  case  has  a  re- 
lation to  the  matter  under  discussion  only 
because  it  was  an  early  expression  of  doubt 
by  the  .Supreme  Court  of  the  right  of  a 
«tate  to  regulate  or  prohibit  the  resale  of 
liquor  after  the  importation,  as  decided  in 
the  License  Cases. 

The  point  In  the  Judgment  of  the  License 
Cases  was  strictly  conAned  to  the  right  of 


the  states  to  regulate  or  prohibit  the  saU  of 
intoxicating  liquor  by  the  consignee  after  it 
had  been  brought  within  state  limits.  The 
right  to  transport  liquor  into  the  states  was 
not  questioned  in  those  cases.  Indeed,  the 
reasoning  which  Justified  the  right  of  a  state 
to  prohibit  sales  of  imported  liquor,  admitted 
by  implication,  the  right  to  transport  Uqnor 
from  one  state  into  another  as  a  commodity 
of  lawfnl  commerce,  free  from  the  control  of 
the  several  states  and  subject  to  the  excla- 
slve  power  of  Congress  over  commieroe. 

The  case  of  Bowman  ▼.  Chicago,  etc.,  Bail- 
way  Co.,  125  V.  S.  466,  8  Sup.  Ot  680,  1062, 
31  L.  Ed.  700,  decided  in  1888,  represents 
the  next  important  step  in  the  progress  of 
Jadidal  interpretatlcms  of  state  and  federal 
powers  over  commerce  that  is  interstate  in. 
character.  This  case  involved  the  validity 
of  a  law  of  the  state  of  Iowa,  which  prohib- 
ited the  importation  of  liquor  into  Iowa 
from  another  state  by  common  carriers,  ex- 
cepting under  certain  circumstances. 

With  respect  to  the  right  of  a  state  to  act 
upon  matters  of  commerce  in  the  absence  of 
actlcn  by  the  federal  Congress,  the  dedsioa 
In  this  case  did  not  go  quite  to  the  extent  of 
the  decision  in  the  License  Cases,  but  held 
that  the  right  of  a  state  to  regulate  com- 
merce by  a  state  law,  in  the  absence  of  a 
law  of  Congress  upon  the  same  subject,  is  a 
right  to  be  determined  from  the  circumstanc- 
es of  each  case  as  it  arises;  deciding  that  the 
statute  ot  Iowa 'forbidding  common  carriers 
to  transport  intoxicating  liquors  into  that 
state  from  another  stete,  excepting  under 
certain  conditions,  although  adopted  without 
a  purpose  of  afTecting  interstete  commerce, 
and  while  intended  as  a  part  of  a  general 
system  designed  to  protect  the  health  and 
morals  of  the  people  against  the  evils  re- 
sulting from  the  unrestricted  manufacture 
and  sale  of  intoxicating  liquors  wltliin  the 
state,  was  neither  an  inspection  law,  nor  a 
quarantine  law,  nor  a  law  confined  to  the  reg- 
ulation of  purely  Internal  and  domratic 
commerce  of  the  state,  over  which  a  state 
may  properljr  exercise  control,  but  was  es- 
sentially a  regulation  of  commerce  among  the 
states,  affecting  Interstate  commerce  in  an 
essential  and  vltel  part,  and  not  being  sanc- 
tioned by  the  authority  of  Congress,  either 
expressed  or  implied,  was  repugnant  to  the 
Constitution  of  the  United  Stetes;  and  con- 
cluding with  a  qusere  as  to  the  main  point 
decided  in  the  License  Cases  and  questioned, 
in  Mugler  v.  Kansas,  namely,  whether  the 
right  of  transportation  of  an  article  of  com- 
merce from  one  state  to  another  includes  by 
necessary  implication  the  right  of  the  con- 
signee to  sell  it  in  the  unbroken  paclcage  at 
the  place  where  the  transportetlon  ends. 

The  question  adverted  to  and  not  decided 
in  the  opinions  of  the  Supreme  Court  in  Mug- 
ler V.  Kansas  and  Bowman  v.  Chicago,  etc^ 
Railway  Co.,  supra,  whether  a  state  may 
withhold,  from  a  consignee  of  imported  Uq- 
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nor,  the  right  to  sell  the  same  In  the  original 
package,  as  an  essential  and  constituent  part 
of  commerce  In  that  article,  was  presented 
to  the  Supreme  Court  for  decision  In  the 
case  of  Lelsy  y.  Hardin,  135  IT.  S.  100,  10 
Sup.  Ct  681,  34  L.  Ed.  128,  decided  April  28, 
1890. 

The  court  cited  numerous  decisions  made 
by  It  in  recognition  of  the  nndoubted  right 
of  the  states  to  control  their  purely  Internal 
affairs,  under  the  exercise  of  powers  not  sur- 
rendered to  the  national  government;  but 
held  that  Vherever  the  law  of  a  state 
amounts  essentially  to  a  regulation  of  com- 
merce among  the  states,  by  prohibiting  com- 
merce with  other  states  In  an  article  recog- 
nized by  the  laws  of  Congress  as  a  subject  of 
Interstate  commerce,  before  the  article  has 
ceased  to  be  an  article  of  commerce  between 
one  state  and  another,  It  comes  In  conflict 
with  a  power  which,  In  this  particular,  has 
been  exclusively  vested  In  the  general  gov- 
emment,  and  is  therefoire  void.  Fully  ad- 
mitting the  police  powers  of  the  states,  the 
conrt  expressed  Itself  to  the  effect  that  to 
extend  the  police  power  of  a  state  over  the 
subjects  of  commerce,  nation-wide  in  char- 
acter, not  purely  local  and  of  minor  concern, 
like  dams,  harbor  and  pilot  regulations, 
bridges  over  navigable  rivers,  piers,  docks, 
etc,  would  make  commerce  subordinate  to 
that  power  and  would  enable  a  state  to  bring 
within  Its  police  power  any  article  of  con- 
sumption that  a  state  might  wish  to  exclude, 
whether  it  belcmged  to  that  which  was  drunk, 
or  to  food  which  was  eaten,  or  to  clothing 
which  was  worn;  that  while  a  state  under 
its  police  powers  may  by  law  resist  and  pre- 
vent the  introduction  of  disease,  pestilence 
or  pauperism  from  abroad,  yet  disease,  pesti- 
lence and  iMinperlsm  are  not  subjects  of  com- 
merce, although  sometimes  among  its  attend- 
ant evils.  They  are  not  things  to  be  regulat- 
ed and  trafficked  In,  but  to  be  prevented,  and 
as  long  as  liquors  are  the  subject  of  owner- 
ship and  property  and  therefore  the  lawful 
subjects  of  exchange,  barter,  and  traffic,  not 
made  by  law  unlike  any  other  commodity  In 
which  a  right  of  property  and  a  right  to  traf- 
fic exist,  then  importation  cannot  be  pre- 
vented by  a  state  law;  and  as  sale  thereof 
by  the  consignee  In  the  destination  state  is  a 
constituent  of  commerce  Itself,  the  sale  can- 
not be  prevented  by  a  state  under  claim  of  lt§ 
control  over  the  commodity  under  its  police 
power.  The  conrt  reviewed  the  position  tak- 
en in  the  License  Cases  with  respect  to  the 
Hlence  of  Congress,  and  In  opposition  thereto 
held,  as  It  had  previously  held  in  the  Bow- 
man Case,  that: 

"The  absence  of  any  law  of  Congress  on  the 
■abject  is  equivalent  to  its  declaration  that 
commerce  in  that  matter  shall  be  free.  Thus 
the  absence  of  regulation  as  to  interstate  com- 
merce with  reference  to  any  particular  subject 
is  taken  as  a  declaration  that  the  importation  of 
tliat  article  into  the  states  shall  be  unrestrict- 
ed." 


The  court  overmled  the  decision  In  Pelrce 
V.  New  Hampshire  (License  Cases)  6  How. 
604,  12  L.  Ed.  266,  and  held  that  Uquor  is  a 
legitimate  article  of  commerce,  that  an  inter- 
state commercial  transaction  tn  liquor  is  not 
complete  upon  delivery  to  the  consignee,  but 
extends  to  and  includes  the  subsequent  sale 
thereof  by  the  consignee,  and  that,  even  when 
Congress  Is  silent  upon  the  subject,  a  statute 
of  a  state,  prohibiting  the  sale  of  Imported 
llqnor  by  the  consignee  In  an  Interstate 
transaction,  where  the  sale  is  made  in  the 
unbroken  original  package,  is  unconstitution- 
al and  void,  as  repugnant  to  the  commerce 
clause  of  the  Constitution,  granting  to  Con- 
gress alone  the  power  to  regulate  commerce 
among  the  states. 

In  this  and  in  the  preceding  cases  of  the 
same  decisional  trend  were  vigorous  dissent- 
ing opinions,  delivered  In  maintenance  of  the 
principle  that  the  regulation  of  the  sale  and 
traffic  In  liquor  is  within  the  police  power  of 
a  state,  even  to  the  prevention  of  sale  after 
arrival  and  to  the  exclusion  of  liquor  by  im- 
portation. 

The  decision  In  the  Lelsy  Case,  extending  - 
to  an  Interstate  commercial  transaction  in 
Uquor  the  right  of  sale  In  the  original  pack- 
age by  the  consignee  in  the  destination  state, 
regardless  of  the  laws  of  such  state  pro- 
hibiting such  sale,  was  rendered  April  28^ 
1890,  and  there  was  Immediately  introduced 
in  Congress  a  hill  to  meet  that  decision  and 
to  annul  its  force,  which  was  enacted  Into 
law  on  August  8,  1&30,  and  is  known  as  the 
"Wilson  Law." 

The  Wilson  Act  provides: 

"That  all  fermented,  distilled  or  other  intox- 
icating liquors  or  liquid!  transported  Into  any 
state  or  territory  or  remaining  therein  fur  use, 
consumption,  safe  or  storage  therein,  shall  upon 
arrival  in  such  state  or  territory  l>e  subject  to 
the  operation  and  effect  of  the  laws  of  such 
state  or  territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or  liquors 
had  l>een  produced  in  such  state  or  territ(2ry, 
and  shall  not  l>e  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages 
or  otherwise."  Act  Aug.  8,  1800,  c  728,  26  ' 
Stat  313  (U.  S.  Comp.  St  1001,  p.  8177). 

It  thus  appears  that  the  power  which  the 
Supreme  Court  In  the  License  Cases  conceded 
to  the  states.  In  regulating  or  preventing  a  re- 
sale by  a  consignee  of  an  imported  article  in 
the  original  package,  was  denied  to  the  states 
by  the  Supreme  Court  in  the  Lelsy  Case,  and 
that  the  right  thus  first  conceded,  and  theue 
denied,  was  determined  by  the  Wilson  Law. 
The  point  of  decision  in  the  two  named  cases- 
and  the  matter  contemplated  as  the  subject 
of  the  Wilson  Law,  as  finally  defined,  was- 
restricted  to  the  right  of  a  state  to  regulate 
or  prevent  a  resale  of  liquor  upon  delivery, 
and  did  not  extend  to  the  right  of  a  state  to 
regulate  or  prohibit  the  importation  of  liquor, 
the  law  upon  the  latter  point  remaining  a» 
decided  in  Bowman  v.  Chicago,  etc.,  Railway 
Co.,  supra. 

Upon  the  enactment  of  the  Wilson  Law, 
two  questions  Immediately  arose:    First,  th« 
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constitutionality  of  the  law  In  depriving  tbe 
consignee  of  liquor  in  an  interstate  transac- 
tion of  his  theretofore  recognized  right  to 
sell  the  liquor  In  the  original  package  In  the 
destination  state,  as  an  ingredient  or  consti- 
tnent  element  of  commerce;  and,  second.  If 
constitutional,  when  and  at  what  point  in 
the  interstate  transaction  did  liquor  lose  Its 
Interstate  characteristic  and  become  "subject 
to  the  operation  and  effect  of  the  laws"  of 
the  destination  ktate,  under  the  terms  of  the 
statute  that  "liquors  transported  into  any 
state  •  *  *  shaU  upon  arrival  In  such 
state  be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state." 

These  questions  and  such  others  as  were 
related  to  them  have  been  considered  and 
decided  by  the  Supreme  Court  in  a  number  of 
cases,  to  the  leading  ones  of  which  reference 
will  be  made,  showing  the  law  as  it  stood 
from  the  date  of  the  enactment  of  the  Wilson 
Law  In  1890  to  the  year  1913. 

By  these  decisions,  the  sovereign  powers  of 
the  states  and  of  the  United  States  over  mat- 
ters exclusively  their  own  were  again  defined 
.  and  asserted.  In  Re  Rahrer,  140  U.  S.  545, 
11  Sup.  Ct  865,  35  L.  Ed.  572,  the  court  said: 

(a)  "The  power  of  the  state  to  impose  re- 
straints and  burdens  upon  persons  and  property, 
in  conservation  and  promotion  of  the  public 
health,  good  order  and  prosperity,  is  a  power 
originally  and  always  belonging  to  the  states, 
not  surrendered  by  them  to  the  general  govern- 
ment nor  directly  restrained  by  the  Constitution 
of  the  United  States,  and  essentially  exclusive." 

(b)  "The  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  when  the  sub- 
jects of  that  power  are  national  in  their  nature, 
is  also  exclusive.  The  Constitution  does  not 
provide  that  interstate  commerce  shall  be  free, 
but,  by  the  grant  of  this  exclusive  power  to  reg- 
ulate it,  it  was  left  free  except  as  Congress 
might  impose  restraint  Therefore,  it  has  been 
determineid  that  the  failure  of  Congress  to  exer- 
cise this  exclusive  power  in  any  case  is  an  ex- 
pression of  its  will  that  the  subject  shall  be 
free  from  restrictions  or  impositions  upon  it  by 
the  several  states.  Robbins  v.  Shelbv  Taxing 
District,  120  U.  S.  489  [7  Sup.  Ct.  592,  30  L. 
Ed.  694].  And  if  a  law  jNissed  by  a  state  in  the 
exercise  of  its  acknowledged  powers  comes  into 
conflict  with  that  will,  the  Congress  and  the 
state  cannot  occupy  the  position  of  equal  oppos- 
ing sovereignties,  because  the  Constitution  de- 
clares its  supremacy  and  that  of  the  laws  passed 
in  pursuance  thereof.  Gibbons  v.  Ogden,  9 
Wh«St  1,  210  [6  L.  Ed.  23].  That  which  is  not 
supreme  must  yield  to  that  which  is  supreme. 
Brown  v.  Maryland,  12  Wheat.  419,  448  [6  L. 
Ed.  678]." 

(c)  That  Congress  can  neither  delegate  its 
own  powers  to  a  state  nor  enlarge  the  powers 

'  that  belong  to  a  state. 

.Recognizing  these  as  firmly  established 
principles,  susceptible  of  dispute  only  in 
their  application  to  the  given  facts  of  a  case 
or  to  the  precise  terms  of  a  statute,  it  was 
decided: 

(1)  That  the  right  to  have  and  use  intoxicat- 
ing liquors  for  personal  purposes  is  denied  no 
one  by  either  state  or  federal  laws. 

(2)  That  intoxicating  liquors  constitute  a 
legitimate  subject  of  interstatie  commerce. 
Vance  v.  Vandercook  Co.,  170  U.  S.  438,  444,  18 
Sup.  Ct.  674.  42  L.  Ed.  1100;  L.  &  N.  B.  R. 
Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70,  32  Sup. 
Gt.  189,  56  L.  Ed.  355. 


(3)  That  liquor,  as  a  designated  subject  of  in- 
terstate commerce,  may  be  governed  by  a  regula- 
tion which  divests  it  of  that  character,  when 
that  regulation  is  promulgated  by  a  law  of  the 
federal  government,  prescribing  one  common 
rule,  the  uniformity  of  which  is  not  affected  or 
disturbed  by  variations  in  state  laws  dealing 
with  the  same  subject.  In  re  Rahrer,  140  U. 
S.  545,  561,  11  Sup.  Ct  865,  35  L.  Ed.  572.     . 

(4)  That  the  right  of  a  consi^ee  to  sell  im- 
ported merchandise  in  the  origmal  package  is 
not  a  right  conferred  or  protected  by  the  Con- 
stitution. In  re  Rahrer,  140  U.  S.  645,  11  Sup. 
Ct.  805,  35  L.  Ed.  572. 

(5)  That  by  the  Wilson  Law  Congress  divest- 
ed interstate  commerce  in  liquor  qf  one  of  its 
theretofore  interstate  characteristics,  namely, 
the  right  of  sale  by  the  consignee,  not  by  dele- 
gating the  federal  power  over  the  subject  to 
the  states,  nor  by  permitting  the  commerce  in 
the  commodity  to  be  regulated  by  the  states, 
but  by  bringing  to  bear  directly  upon  interstate 
commerce  itself,  the  force  of  its  own  rule  ap- 
plicable to  all  interstate  transactions  in  liquor 
without  regard  to  the  local  laws  of  the  desti- 
nation states,  that  the  interstate  commercial 
transaction  in  liquor  shall  terminate  upon  the 
arrival  of  the  liquor  in  the  destination  state, 
and  with  the  termination  of  the  interstate  trans- 
action terminates  the  federal  control,  and  there- 
after begins  the  state  control  thereover.  In  re 
Rahrer,  140  U.  S.  545,  564,  11  Sup.  Ct  865,  35 
L.  Ed.  572. 

(6)  That  the  Wilson  Law,  in  so  far  as  its  pur- 
pose or  operation  is  to  divest  liquor  of  its  in- 
terstate commercial  quality  upon  arrival  in  a 
destination  state,  and  to  prevent  resale  or  other 
disposition  thereof,  except  under  the  laws  of 
the  state  in  which  it  has  arrived,  is  a  valid 
exercise  of  the  power  conferred  upon  Congress 
by  the  commerce  clause  of  the  constitution.  In 
re  Rahrer,  140  U.  S.  545,  564,  11  Sup.  Ct  865, 
35  L.  Ed.  572 ;  Rhodes  v.  Iowa,  170  U.  S.  412, 
420.  18  Sup.  Ct  664,  42  L.  Ed.  1088. 

(7)  That  the  expression  of  the  Wilson  Act, 
that  liquor  "shall  upon  arrival  'in  [the  destina- 
tion] state  be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state,"  did  not  mean  ar- 
rival within  state  territory  merely,  but  meant 
arrival  at  the  point  of  completion  of  the  inter- 
state transaction,  namely,  m  the  hands  of  the 
consignee ;  that  the  Wilson  Law  conferred  no 
right  upon  a  state  to  forbid  a  common  carrier 
to  transport  liquor  from  one  state  into  another 
state,  or  to  stop  at  the  state  line  an  interstate 
shipment  of  liquor,  or  otherwise  to  interfere 
with  or  apply  its  laws  to  such  interstate  ship- 
ment until  the  transportation  was  concluded  by 
delivery  to  the  consignee.  Rhodes  v.  Iowa,  170 
U.  S.  412,  18  Sup.  Ct  664,  42  L.  Ed.  1088; 
Vance  v.  Vandercook  Co.,  170  U.  S.  438,  18 
Sup.  Ct.  674,  42  L.  Ed.  1100;  Heymann  v. 
Southern  Ry.  Co.,  203  U.  S.  270,  27  Sup.  Ct 
104,  51  L.  Ed.  178,  7  Ann.  Cas.  1130;  Adams 
Express  Co.  v.  Kentucky,  214  U.  S.  218,  29 
Sup.  Ct.  633,  53  Ia  Ed.  972;  L.  &  N.  R.  R. 
Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70,  32  Sup. 
Ct  189,  56  L.  Ed.  355. 

(8)  That  a  common  carrier  is  not  forbidden 
by  the  Wilson  Law  to  transport  liquor  from  one 
state  into  another  state,  even  when  by  the  laws 
of  the  latter  state  the  shipment  as  well  as  the 
sale  of  liquor  is  prohibited,  and  that,  on  the 
contrary,  such  shipment  when  it  constitutes  an 
interstate  commercial  transaction,  is  not  only 
protected,  ^ut  may  be  compelled,  by  the  com- 
merce clause  of  the  Constitution,  notwithstand- 
ing such  a  shipment  may  be  in  open  violation  of 
the  laws  of  the  state  into  which  the  shipment 
is  made,  or  notwithstanding  the  carrier  might 
have  notice  that  the  consignee  intended  to  sell 
the  liquor,  when  received,  or  in  some  other  way 
to  dispose  of  it  in  violation  of  the  state  law. 
L.  &  N.  11.  R.  Co.  V.  Cook  Brewing  Co.,  223  U. 
S.  70.  32  Sup.  Ct  189,  56  L.  Ed.  356 ;  Adams 
Express  Co.  v.  Commonwealth,  154  Ky.  462, 157 
S.  W.  908.  48  li.  B.  A.  (N.  S.)  342. 
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Thus  stood  the  law  with  respect  to  state 
and  federal  control  oyer  the  sale  and  ship- 
ment of  liquor  nntll  the  year  1913,  when  Con- 
gress enacted  a  statute  known  generally  by 
the  name  of  its  authors  as  the  "Webb-Kenyon 
Law." 

The  Webb-Kenyon  Bill,  after  Its  Introduc- 
tion, was  subjected  to  vigorous  debate  and 
important  amendment,  with  the  result  that 
tbe  popular  Impression  of  that  legislation  has 
been  gathered  more  from  the  controversy 
that  revolved  about  It  than  from  knowledge 
of  the  measure  Itself.  It  is  not  unnatural, 
therefore,  that  the  popular  conception  of  the 
law  Is  that  it  confers  upon  a  state  the  power 
absolutely  and  totally  to  prohibit  the  im- 
portation of  liquor  for  any  purpose,  while  an 
examination  of  the  precise  terms  of  the  law 
shows  a  very  different  purpose  and  a  very 
different  power. 

The  history  of  contemporaneous  legisla- 
tion, as  well  as  legislative  debates,  may  in 
rare  Instances  be  resorted  to  and  considered 
by  courts  in  searching  for  the  meaning  of  a 
law  when  the  meaning  is  obscure,  and  in  dis- 
covering the  evils  intended  to  be  remedied 
when  those  evils  are  in  doubt  or  unknown. 
In  view  of  the  plain  language  and  Intent 
of  the  Webb-Kenyon  Law,  however,  the  court 
"would  not  be  Justified  in  employing  that 
means  to  aid  it  in  reaching  its  conclusion, 
but  in  view  of  the  popular  misunderstanding 
of  the  law  and  of  the  purpose  and  extent  of 
its  provisions,  entertained  not  by  its  authors 
and  supporters  in  Congress,  as  disclosed  by 
ancfa  of  the  debates  as  were  presented  to  na 
in  tbe  briefs,  but  by  those  who  liave  not 
studied  and  in  some  instances  have  not  read 
tbe  law,  tbe  court  feels  it  to  be  within  its 
province  to  correct  this  popular  misconcep- 
tion, by  adverting  to  the  liistory  of  the  legis- 
lation that  surrounded  tbe  bUl,  and  that  re- 
sulted in  its  enactment. 

The  Webb-Kenyon  Bill,  as  introduced  into 
Congress,  consisted  of  two  sections.  The 
first  section  of  the  bill  provided,  in  substance, 
tibat  tbe  shipment  or  transportation  of  liquor 
from  one  state  into  any  other,  which  liquor 
"is  intended  by  any  person  interested  therein, 
directly  or  indirectly,  or  in  any  manner  con- 
nected with  the  transaction"  to  be  received, 
possessed,  or  kept,  or  in  any  manner  used.  In 
violation  of  any  law  of  such  states  "enacted 
in  tbe  exercise  of  tbe  police  power  of  such 
state,"  Is  prohibited,  and  any  "contracts  per- 
taining to  such  transactions  are  declared  to 
be  null  and  void,"  and  "no  suit  or  action 
aliall  b»  maintained  •  •  •  upon  any  such 
contraet,  or  for  the  enforcement  or  protection 
of  any  alleged  right"  based  upon  such  con- 
tract, "or  for  tbe  protection  in  any  manner 
whatsoever  of  such  prohibited  transactions." 

The  expression  "by  any  person  *  •  • 
in  any  manner  connected  with  the  tranaao- 
tion"  may  have  meant  transaction  of  ship- 
ment, in  which  event  the  expression  included 
eommon  carriers;    and  the  concluding,  ex* 


pression,  prohibiting  the  enforcement,  by  suit, 
of  rights  growing  out  of  a  contract  and  of 
"protection  in  any  manner  whatsoever  of 
such  prohibited  transactions,"  manifestly 
contemplated  the  protection  of  the  commerce 
clause  of  the  Constitution. 

The  second  section  of  the  bill  provided 
that  any  liquor  transported  into  any  state,  or 
remain^  therein  for  use,  consumption,  sale 
or  storage,  shall  upon  arrival  within  the 
boundaries  of  such  state,  and  before  delivery 
to  the  consignee,  be  subject  to  the  operation 
and  effect  of  the  laws  of  sucb  state  enacted 
in  the  exercise  of  its  reserved  police  powers, 
to  the  same  extent  and  in  the  same  manner 
as  though  such  liquor  had  been  produced  in 
sucb  state.  H.  B.  17,593,  62d  Congress,  In- 
troduced January  10,  1912,  Congressional 
Record,  February  8,  10,  11,  14,  1913,  p.  2919. 

Tbe  effect  of  tbe  last  section,  which  rep- 
resents the  popular  conception  of  the  law, 
would  have  been  to  overcome  the  decision  in 
Bowman  v.  Chicago,  etc.,  Ry.  Co.,  and  to  pro- 
hibit the  transportation  of  liquor  into  any 
state  that  prohibited  such  transportation, 
and  stop  the  shipment  at  tbe  frontier,  as  it 
were,  or,  11  it  got  in,  then  .to  apply  to  it 
the  law  which  the  Supreme  Court  in  Mugler 
V.  Kansas  established  as  to  the  right  of  a 
state,  under  its  police  powersr,  to  regulate 
and  prohibit  tbe  sale  of  liquor  within  its 
borders.  This  is  the  bill  and  the  legal  effect 
of  its  provisions  as  it  started  on  its  passage. 

The  first  thing  that  was  done  was  the 
offer  and  rejection  of  an  amendment  to  make 
criminal  the  transportation  of  liquors  in  in- 
terstate commerce  intended  to  be  used  con- 
trary to  tbe  law  of  tbe  destination  state. 
Congressional  Record,  February  12,  1913,  p. 
3081. 

The  next  step  was  to  eliminate  from  the 
bill  the  second  section  thereof.  This  is  tbe 
section  that  in  effect  conferred  upon  the 
states  the  right  to  prohibit  the  importatlor. 
of  liquor  by  subjecting  imported  liquors  to  the 
oi)eration  of  state  laws  upon  arrival  at  tbe 
state  boundary.  Tbe  last  step  was  to  with- 
draw from  the  last  part  of  tbe  first  section 
that  part  of  tlie  section  that  avoided  con-, 
tracts  of  transportation  of  liquor  and  with- 
held protection  for  prohibited  transactions, 
and  to  strike  out  in  the  middle  of  the  section 
the  broad  language,  by  which  common  car- 
riers migbt  be  included  among  those  con- 
nected "with  the  transaction,"  leaving  to  be 
enacted  into  law  the  remainder  of  the  first 
section  of  the  bill.  The  law  as  enacted  is 
as  follows: 

"That  the  shipment  or  trangportation,  in  any 
manner  or  by  any  means  whatsoever,  of  any 
spirituous,  vinous,  malted,  fermented,  or  other 
intoxicating  liquor  of  any  kind,  from  one  state, 
territory,  or  District  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to  the  juria- 
diction  thereof,  into  any  other  state,  territory, 
or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any 
state,,    territory,    or    District    of    tbe    United 
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States,  or  place  noncontiKnoni  to,  bnt  subject 
to  the  jurisdiction  thereof,  which  said  spiritu- 
ous, vinous,  malted,  fermented,  or  other  intox- 
icating liquor  is  intended,  by  any  person  inter- 
ested therein,  to  be  received,  possessed,  sold,  or 
in  any  manner  used,  either  in  the  original 
package  or  otherwise,  in  violation  of  any  law  of 
such  state,  territory,  or  District  of  the  United 
States,  or  place  noncontiguouB  to  but  subject  to 
the  jurisdictioB  thereof,  is  hereby  prohibited." 

The  bill  In  Its  entirety  was  attacked  In 
both  houses  of  Congress,  and  upon  its  first 
passage  was  vetoed  by  the  President  of  the 
United  States,  upon  the  ground  that  it  was 
unconstitutional,  and  was  passed  over  the 
President's  veto  on  the  Ist  day  of  March, 
1918. 

Under  authority  of  this  act,  the  Ooieral 
Assembly  of  the  state  of  Delaware  enacted 
a  statute,  approved  by  the  Governor  on  the 
8th  day  of  the  following  month,  entitled  "An 
act  regulating  the  shipment  or  carrying  of 
spirituous,  vinous  or  malt  liquor  into  local 
option  territory,  or  the  delivery  of  the  same 
in  such  territory"  (chapter  139,  volume  27, 
Laws  of  Delaware),  the  provisions  of  which,. 
80  far  as  they  relate  to  the  phase  of  the  case 
now  under  consideration,  are: 

"Section  1.  That  it  shall  be  unlawful  for  any 
common  carrier,  knowingly  to  accept  or  receive 
for  shipment,  transportation  or  delivery  to  any 
person  or  place  within  local  option  territory,  or 
to  carry,  bring  into,  transfer  to  any  other  per- 
son, carrier  or  agent,  handle,  deliver  or  distrib- 
ute In  local  option  territory,  any  spirituous, 
vinous  or  malt  liquor,  regardless  of  the  name 
by  which  it  may  be  called.    •    •    • 

"Section  4.  This  act  shall  apply  to  all  pack- 
ages of  spirituous,  vinous  or  malt  liquor,  wheth- 
er broken  or  unbroken.    •    •    • 

"Section  6.  That  it  shall  be  unlawful  for  any 
person   to   carry,   bring   or  have   brought   any 

?uantity  of  spirituous,  vinous  or  malt  liquor 
rom  any  point  within  the  state  of  Delaware 
into  local  option  territory  within  said  state 
greater  than  one  gallon  within  the  space  of 
twenty-four  hours." 

In  the  case  of  L.  ft  N.  R.  R.  (3o.  v.  C!ook 
Brewing  Co.,  223  U.  S.  70,  82,  82  Sup.  Gt 
189,  56  L.  Ed.  355,  decided  after  the  enacfr- 
ment  of  the  Wilson  Law  and  before  the  enact- 
ment of  the  Webb-Kenyon  Law,  Mr.  Justice 
Lurton,  In  reasserting  the  law  pertaining  to 
the  control  of  Congress  over  Interstate  com- 
merce, said: 

"By  a  long  line  of  decisions,  beginning  even 
prior  to  Leisy  v.  Hardin,  185  U.  S.  100,  10 
Sap.  Ct.  681,  34  L.  Ed.  128,  it  has  been  indis- 
putably determined: 

"(a)  That  beer  and  other  intoxicating  liquors 
are  recognized  and  legitimate  subjects  of  inter- 
itate  commerce. 

"(b)  That  it  is  not  competent  for  any  state 
(o  forbid  any  common  carrier  to  transport  such 
Articles  from  a  consignor  in  one  state  to  a  con- 
signee in  another. 

"(c)  That  until  such  transportation  is  con- 
cluded by  delivery  to  the  consignee,  such  com- 
modities do  not  become  subject  to  state  regula- 
tion, restraining  their  sale  or  disposition." 

Before  the  enactment  of  the  Webb-Kenyon 
Law,  therefore,  there  was  no  question  that 
the  state  of  Delaware  was  without  power  to 
enact  into  law  the  provisions  of  the  Hazel 
Act  BO  t&T  as  they  relate  to  and  affect  inter- 
state commerce.    After  the  enactment  of  the 


Webb-Kenyon  Law,  and  in  the  exercise  of  the 
power  assumed  to  have  been  conferred  upon 
it  by  that  statute,  the  state  of  Delaware  did 
what  admittedly  it  could  not  have  done  be- 
fore, and  by  the  Hazel  Law  prohibited  com- 
merce in  liquor  between  other  states  and  pro- 
hibition districts  in  this  state,  when  the  liq- 
uor was  to  be  used  for  any  purpose,  other 
than  medicinal  and  sacramental. 

Under  this  state  of  the  law,  the  first  ques- 
tion therefore  is:  How  far  and  to  what  ex- 
tent are  the  prohibitions  of  the  Hazel  Act 
authorized,  aided  or  validated  by  the  Webb- 
Kenyon  Law,  when  considered  with  especial 
reference  to  the  offense  for  which  the  de- 
fendant below  was  indicted?  The  defendant 
below,  acting  as  agent  for  a  common  carrier, 
completed  a  shipment  of  liquor  from  the 
state  of  Peimsylvania  to  a  prohibition  dis- 
trict in  the  state  of  Delaware,  by  receiving 
the  same  and  delivering  it  to  the  consignee 
in  that  district  It  is  admitted  in  the  case 
stated  that  the  liquor  "was  intended"  by  the 
consignee  "to  be  used  by  him  for  his  own 
consumption,"  and  "he  did  not  intend  to  sell 
or  otherwise  unlawfully  dispose  of  the  same." 
The  Hazel  Act  prohibits  the  shipment  of 
liquor  into  the  prohibition  districts  of  this 
state  for  any  purpose  (excepting  the  two  des- 
ignated), whether  the  liquor  be  Intended  to 
be  used  in  violation  of  law  or  not.  The 
Webb-Kenyon  Law  prohibits  the  shipment  of 
liquor  only  when  the  liquor  Is  Intended  to 
be  used  in  violation  of  the  law  of  the  state. 
There  ia  thu$  presented  a  case  of  a  shipment 
of  liquor  for  a  latoful  purpose,  in  violation  of 
a  state  statute  prohibiting  tAe  shipment  of 
liquor  for  anv  purpose,  enacted  under  au- 
thority of  a  federal  statute,  prohibiting  the 
shipment  of  Uquor  for  an  unlawful  purpose. 
The  first  question  for  our  determination,' 
therefore,  is  whether  the  Webb-Kenyon  Law 
prohibits  the  act  with  whicn  the  defendant 
below  is  charged,  or  makes  valid  the  pro- 
hibition of  such  an  act  by  a  state  statute. 
In  other  words,  does  the  Webb-Kenyon  Law 
apply  to  this  case,  and,  if  not,  is  the  Hazel 
Law  valid  in  so  far  as  it  prohibits  the  act 
committed  by  the  defendant  below?  The  an- 
swer to  this  question  depends  upon  the  mean- 
ing of  the  Webb-Kenyon  Law,  and  the  mean- 
ing given  to  that  law  by  the  court  below  con- 
stitutes the  chief  ground  of  error  upon  which 
this  case  is  brought  before  us  for  review. 

[I]  In  the  division  of  powers  under  our 
system  of  government,  it  is  the  function  of 
the  legislative  department  to  make  the  laws 
and  the  function  of  the  Judicial  department 
to  enforce  them.  The  courts  are  no  more 
responsible  for  what  a  law  may  contain,  so 
long  as  it  is  a  vaUd  enactment,  than  is  th& 
Legislature  responsible  for  the  manner  in 
which  the  courts  may  enforce  the  law.  The 
responsibilities  of  these  departments  are  as 
separate  as  their  functions. 

[10]  When  a  law  is  validly  enacted  and 
its  meaning  plainly  expressed,  the  one  duty 
of  the  courts  with  respect  to  it  is  to  enforce 
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it  It  la  only  when,  by  Inflrmlty  «f  expres- 
sion, a  statute  Is  so  framed  that  its  meaning 
is  in  donbt,  that  courts  are  required  first  to 
construe  a  statute  in  order  to  know  how  to 
enforce  it,  and  in  so  doing  the  one  thing 
tbey  seek  is  the  intention  of  the  Legislature, 
and  when  they  have  found  it,  they  then  en- 
force the  law  which  the  Legislature,  and  not 
the  judiciary,  has  made. 

In  the  judicial  iirterpretatlon  of  laws, 
courts  are  guided  by  well-recognlEed  rules. 
When  the  language  of  a  statute  is  plain  and 
conveys  a  (dear  and  definite  meaning,  courts 
give  to  the  statute  the  exact  meaning  con- 
veyed by  the  language,  adding  nothing  there- 
to and  taking  nothing  tberefrom.  Another 
meaning,  that  by  inference  or  implication 
might  otherwise  be  gathered  from  It,  Is 
avoided.  When  the  expression  is  confused 
and  the  meaning  obscure,  then  the  courts 
seek  the  intention  of  the  Legislature  by  the 
light  of  the  fundamental  rule  of  looking  for 
the  purpose  and  object  of  the  law,  searching 
for  the  mischief  intended  to  be  abated  and 
finding  the  remedy  intended  to  be  afforded. 

Thus  the  Webb-Kenyon  Law  means  exactly 
what  its  language  conveys,  and  the  meaning 
of  the  law  fits  precisely  the  situation  it 
seems  intended  to  remedy,  and  but  for  the 
fact  that  its  meaning  is  questioned,  it  would 
receive  from  us  neither  interpretation  nor 
exposition.  But  as  the  Webb-Kenyoh  I^w 
was  applied  by  the  court  below  to  the  given 
facts  of  the  case  there  tried,  it  becomes  nec- 
essary on  review  to  ascertain  the  meaning 
of  the  law  in  order  to  ascertain  whether  the 
law  is  applicable  to  this  case. 

Undoubtedly  the  purpose  of  the  Webb-Ken- 
yon Law,  as  finally  enacted,  was  to  enable 
the  states  more  effectually  to  enforce  their 
own  laws  in  preventing  and  reducing  the 
illicit  sale  of  liquor,  by  restricting  the  sup- 
ply to  a  point  that  discourages  infractions 
of  the  law.  Of  this  there  is  no  doubt,  but 
the  question  is  how  far  in  effectuating  this 
purpose  does  the  Webb-Kenyon  Law  go, 
namely,  to  the  point  of  permitting  a  state  to 
prohibit  the  importation  of  liquor  for  all 
purposes,  or  to  the  point  of  permitting  a  state 
to  prohibit  the  importation  when  the  Uqaor  is 
Intended  for  an  unlawful  purpose? 

At  the  outset  it  is  conceded  that,  before 
the  enactment  of  the  Webb-Kenyon  Law,  it 
was  unlawful  to  sell  liquor  In  certain  pro- 
hibition districts  in  the  state  of  Delaware; 
yet  under  the  federal  law  as  it  then  stood, 
notwithstanding  the  state  law,  a  common  car- 
rier was  protected  by  the  commerce  clause 
of  the  federal  Constitution  in  transporting 
liquor  into  those  districts,  even  when  it  had 
full  knowledge  that  the  liquor  carried  by  it 
was  intended  to  be  used  In  violation  of  law. 

It  is  fair  to  say  that  the  plain  intent  of 
the  Webb-Kenyon  Law  was  to  withdraw  this 
protection  from  the  carrier,  and  tbereby  aid 
the  state  In  enforcing  its  law  against  the 
illegal  sale  of  liqnor,  for  the  carefully  chos- 


en language  of  the  act  fits  precisely  this  In- 
terpretation. 

So  also  It  mnst  be  conceded  that  before 
the  enactment  of  the  Webb-Kenyon  Law,  it 
was  (as  it  still  is)  lawful  in  any  part  of  the 
state  of  Delaware  to  possess  and  use  intoxi- 
cating liquors,  in  the  sense  of  having  and 
consuming  them,  and  a  common  carrier  was 
protected  in  transporting  liqnor  into  those 
districts  for  that  lawful  purpose.  If  it  was 
the  purjTOse  of  the  Webb-Kenyon  Law  to 
meet  this  latter  situation,  change  this  law 
and  withdraw  this  protection  from  the  car- 
rier, in  face  of  the  lawfulness  of  the  use  to 
which  the  liquor  was  to  be  put,  as  recognized 
by  the  laws  of  both  the  state  and  federal  gov- 
eimments,  then  such  purpose  must  be  dis- 
closed by  the  law. 

The  language  of  the  law  Is: 

"That  the  shipment  or  transportation  [of  liq- 
uor] from  ona  state  •  •  •  into  any  other 
state,  •  •  •  which  said  •  •  •  liquor  is 
Intended,  by  any  person  interested  therein,  to 
be  received,  possessecl,  sold  or  in  any  manner 
need,  *  *  *  in  violation  of  any  law  of  such 
state,    •    •    •    is  hereby  prohibited." 

By  this,  language  it  is  apparent,  first,  that 
the  thing  prohibited  is  the  shipment  or  trans- 
portation of  liquor;  second,  that  such  ship- 
ment or  transportation  of  liquor  is  prohibited 
<a)  when  the  liquor  so  shipped  is  Intended 
to  be  received,  possessed,  sold  or  used  In 
violation  of  the  laws  of  a  state,  and  (b)  when 
that  Intention  is  entertained  by  any  person 
Interested  in  the  liquor.  From  this  analysis 
of  the  law  it  is  Ukewise  apparent,  first,  that 
all  shipments  of  Uquor'  are  not  by  express 
language  prohibited;'  and,  second  that  the 
test  of  a  shipment  of  the  kind  prohibited  is 
the  Intent  of  a  person,  not  interested  In  the 
shipment,  but  interested  in  the  Uquor,  to  re- 
ceive, possess,  sell  or  use  the  liquor  in  viola- 
tion of  the  state  law. 

But  it  was  urged  at  the  argument,  and  it 
was  held  by  the  court  below,  that  the  effect 
of  the  Webb-Kenyon  Law  was  to  divest  liq- 
uor of  its  interstate  character  in  all  cases 
and  to  prohibit  ail  shipments  of  liquor  into 
a  state,  when  by  state  law  all  shipments  for 
all  purposes  are  prohibited;  without  regard 
to  the  lawfulness  or  unlawfulness  of  the  pur- 
pose to  which  the  liquor  was  intended  to  be 
put,  upon  the  theory  that  the  Interest  pf  the 
carrier  in  its  contract  and  act  of  carriage 
of  the  Uquor  makes  It  a  "person  interested 
therein,"  within  the  language  of  the  act,  and 
being  Interested  In  the  liquor  it  is  transport- 
ing into  a  state  against  the  laws  of  such 
state  forbidding  such  transportation,  it  must 
intend  by  the  shipment  to  violate  the  state 
law  against  shipment,  and  thereby  does  the 
act  prohibited  by  the  Webb-Kenyon  Law ;  in 
other  words,  a  carrier  cannot  ship  liquor 
without  being  Interested  in  the  liquor,  nor 
can  it  ship  Uquor  without  intending  to  ship 
It,  and  without  thereby  intending  to  violate 
the  state  law  against  such  shipment. 

[li]  The  Webb-Kenyon  Law  by  its  title 
purports  to  divest  Uquor  of  Its  Interstate 
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character  only  "In  certain  cftaes,"  and  the 
law  prohibits  shipments  of  liquor  into  pro- 
hibition territory  only  in  certain  cases. 

The  Webb-Kenyon  Law  makes  unlawful 
the  thing  it  prohibits,  and  conversely  It  is 
fair  to  say  that  a  thing  not  by  it  prohibited 
Is  not  by  it  made  unlawful.    The  statute  says . 

"That  the  shipment  or  transportation"  of 
liquor  into  a  state,  "which  said  •  •  •  liq- 
uor [meaning  when  said  liquor]  is  intended  by 
any  peraoii  interfested  therein,  to  be  received, 
possessed,  sold  or  in  any  manner  used,  *  •  ♦ 
m  violation  of  any  law  of  such  state,  •  •  • 
is  hereby  prohibited." 

That  is  what  the  law  prohibits.  Then 
conversely  the  law  must  mean  that  the  ship- 
'ment  or  transportation  of  liquor  into  a  state, 
when  said  liquor  is  not  Intended,  by  any 
person  interested  therein,  to  be  received,  pos- 
sessed, sold  or  in  any  manner  used,  in  viola- 
tion of  any  law  of  such  state,  Is  not  thereby 
prohibited.  This  seems  to  us  a  necessary  de- 
duction from  the  language  used,  for  if  the  stat- 
ute does  not  contemplate  as  an  exception  the 
shipment  that  might  be  lawful,  then  it  prohib- 
its all  shipments,  and  if  this  is  what  was  in- 
'  tended,  it  is  hard  to  conceive  why  the  intention 
was  left  to  be  deduced  and  construed  from  the 
language  used,  when  simple  and  direct  lan- 
guage might  have  been  used,  prohibiting  out- 
tight  any  shipment  for  any  purpose,  as  was 
used  in  the  statutes  of  Kentucky,  Tennessee, 
Iowa  and  Delaware.  Before  we  could  hold 
that  Congress  intended  or  attempted  to  part 
with  any  of  its  constitutional  control  over 
Interstate  commerce.  Congress  would  have  to 
grant  or  permit  or  otherwise  validly  con- 
fer upon  the  states  such  control  by  language 
that  conveys  a  precise  and  unmistakable 
-meaning  to  that  effect,  and  not  by  language 
from  which  the  meaning  must  be  sought  by 
argument.  Inference  or  deduction. 

It  was  held  by  the  court  below  that  If  the 
Webb-Kenyon  Law  did  not  enable  a  state 
absolutely  to  prohibit  all  shipments  of  liq- 
uor into  its  territory,  when  the  liquor  was 
intended  for  any  purpose,  the  Webb-Kenyon 
'Law  was  but  a  re-enactment  of  the  Wilson 
Law.  With  this  view  we  do  not  concur.  By 
the  Wilson  Law  the  resale  by  the  consignee 
was  the  only  thing  prohibited,  leaving  the 
■carrier  free  to  transport  liquor  into  the  ter- 
ritory of  a  prohibition  state,  either  for  pur- 
poses made  lawful  or  unlawful  by  the  laws 
of  such  state.  The  Wilson  Law  affected  in- 
terstate commerce,  and  divested  commerce  in 
liquor  of  its  interstate  character  only  to  the 
extent  of  subjecting  it  to  the  state  law  and 
of  depriving  it  of  its  right  of  resale  after 
delivery  to  the  consignee,  and  left  the  car- 
rier under  the  protection  of  the  commerce 
clause  of  the  Constitution  for  the  rest  of  the 
interstate  transaction.  Under  this  protec- 
tion the  carrier  conld  Import  liquor  into  a 
prohibition  state,  whether  the  intended  use 
of  the  liquor  was  lawful  or  unlawful.  In 
fact  under  this  protection  a  carrier  could 
import  liquor  into  a  prohibition  state,  with 
■  full  knowledge  that  upon  arrival  at  destina- 


tion and  delivery  to  the  consignee  it  was  in- 
tended by  him  to  be  received,  possessed,  sold 
or  otherwise  used  in  violation  of  the  laws  of 
that  state.  This  was  the  mischief  intended 
to  be  remedied  by  the  Webb-Kenyon  Law, 
as  this  was  the  state  of  the  law  after  the  en- 
actment of  the  Wilson  Law  and  after  the- 
decision  of  the  Supreme  Court  in  L.  &  N. 
K.  R.  Co.  V.  Cook  Brewing  Co.,  223  U.  S. 
70,  32  Sup.  Ct  189,  56  L.  Ed.  355,  decided 
January  22,  1912,  and  the  state  of  the  law 
when  the  Webb-Kenyon  Bill  was  Introduced 
in  Congress  and  finally  enacted  on  March  1^ 
1913. 

To  remedy  this  evil  and  to  aid  the  states- 
in  preventing  the  shipment  of  liquor  for  un- 
lawful purposes,  the  Webb-Kenyon  Law  at- 
tempted a  very  difCerent  thing  from  what 
the  Wilson  Law  did,  and  by  clear  expres- 
sion withdrew  or  attemptea  to  withdraw 
from  the  carrier  of  liquor  intended  for  un- 
lawful purposes  the  protection  It  theretofore- 
had,  and  afforded  the  states  a  means  by 
which  they  could  more  effectively  reach  and 
prevent  the  violation  of  their  liquor  laws, 
when  llqnors  were  Imported  for  the  purpose- 
of  the  violation  of  those  laws. 

We  find  nothing  in  the  law  which  affords- 
a  means  to  the  states  to  prevent  the  trans- 
portation of  liquor  by  a  common  carrier  when 
the  liquor  is  intended  for  a  lawful  purpose. 

The  state  courts  of  last  resort  that  haT« 
thus  far  given  an  Interpretation  to  the  pro- 
visions of  the  Webb-Kenyon  Law  are  the- 
Court  of  Appeals  of  Kentucky,  the  Supreme 
Court  of  Tennessee,  the  Supreme  Court  of 
Iowa,  and  the  Supreme  Court  of  Kansas. 
Adams  Express  Co.  v.  Commonwealth,  154 
Ky.  462,  167  S.  W.  908,  48  L.  R.  A.  (N.  S.)- 
342;  Palmer  v.  Southern  Express  Co.  CTenn.) 
165  S.  W.  236  (not  oflSclally  reported);  Iowa 
V.  U.  S.  Elxpress  Co.,  145  N.  W.  451  (not  of- 
ficially reported);  Kansas  v.  Columbia  Brew- 
ing Co.  139  Pac.  1189  (not  officially  reported). 

These  courts  gave  to  the  Webb-Kenyon 
Law  the  same  interpretation  and  meaning, 
as  applied  to  the  particular  and  different 
cases  before  them,  that  this  court  has  given  it 
in  the  case  under  consideration. 

The  Court  of  Appeals  of  Kentucky  and  the- 
Supreme  Court  of  Tennessee  each  held  that 
the  Webb-Kenyon  Act  did  not  prohibit  the- 
shlpment  of  liquor  or  authorize  a  state  to- 
prohiblt  the  shipment  of  liquor  when  the- 
liquor  was  Intended  by  the  consignee  for  a 
lawful  purpose,  which  was  the  case  before- 
them,  and  declined  to  consider  the  act  in  its 
relation  to  facts  in  which  the  intention  waa 
to  put  the  liquor  to  an  unlawful  use.  The 
Supreme  Court  of  Iowa  and  the  Supreme 
Court  of  Kansas  held,  conversely,  that  the 
act  prohibited  an  interstate  shipment  of 
liquor  when  the  liquor  was  intended  to  be  us-  , 
ed  by  the  consignee  for  an  unlawful  purpose, 
which  was  the  case  before  each  of  them,  and 
expressly  declined  to  consider  whether  the 
act  prohibited  the  shipment  of  liquor  in  cases- 
like  the  Kentucky  case,  the  Tennessee  caae^ 
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and  this  case,  In  trhlch  the  Intention  was  to 
use  tbe  liquor  for  a  lawful  purpose.  Neither 
one  of  the  courts  construed  the  act  to  pro- 
hibit interstate  shipment  of  liqnor  for  all 
purposes,  that  Is,  to  he  used  for  either  a  law- 
ful or  unlawful  purpose,  as  neither  court,  of 
course,  passed  upon  the  phase  of  the  act  not 
raised  by  the  case  before  it,  but  each  court 
read  tbe  act  with  the  meaning  that  left  open 
a  question  of  tbe  appllcabiUty  and  constitu- 
tionality of  the  act  with  reference  to  tbe 
phase. of  tbe  act  not  before  it  Tbe  interpre- 
tation given  tbe  Webb-Kenyon  Law  by  each 
of  these  four  courts,  considered  with  respect 
to  tbe  different  cases  before  tbem,  is  in 
complete  harmony  one -with  tbe  other,  and 
discloses  that  each  found  the  law  to  mean 
precisely  what  this  court  has  found  it  to 
mean. 

The  Hazel  Law  of  the  state  of  Delaware^ 
which,  with  certain  exceptions,  makes  It  un- 
lawful for  common  carriers  to  transport 
liquor  either  by  interstate  or  intrastate  ship- 
ments. Into  prohibition  territory,  without  re- 
gard to  the  purpose  for  which  the  Uquor  so 
imported  is  Intended  there  to  be  used,  was 
either  copied  from  a  similar  law  of  the  state 
of  Kentucky  or  the  two  laws  were  taken  from 
another  law  as  a  common  source,  for  the 
provisions  of  each  are  essentially  alike. 

Under  facts  identical  with  the  facts  of  this 
case,  Uquor  was  carried  by  an  express  com- 
pany from  a  distant  state  into  prohibition 
territory  of  tbe  state  of  Kentucky,  and  there 
delivered  to  the  consignee.  For  this  offense 
the  express  company  was  proceeded  against 
nnder  the  statute  of  Kentucky.  In  the  case 
Instituted  a<ainst  It,  It  appeared  In  an  agreed 
state  of  facts  that  the — 
"mid  liquors  (so  imported)  were  intended  by 
said  consignees,  respectively,  for  their  personal 
use,  and  were  so  used  by  tiiem,  and  were  not 
intended  by  them  to  be  sold  contrary  to  law, 
and  were  not  sold  by  tbem." 

Tbe  Court  of  Appeals  of  Kentucky  (Adams 
Express  Co.  v.  Commonwealth,  154  Ky.  462, 
157  S.  W.  908,  48  I*  B.  A.  [N.  S.]  342)  being 
the  court  first  called  upon  to  pass  upon  tbe 
Webb-Kenyon  Law,  in  an  opinion  delivered 
June  17,  1913,  held  that  the  Webb-Kenyon 
Law  did  not  apply  to  the  facta  of  that  case, 
deciding  that  the  Webb-Kenyon  Law  prohibit- 
ed the  shipment  of  liquor  intended  to  be-  re- 
ceived, used  or  sold  in  violation  of  a  state 
law  and  did  not  prohibit  the  shipment  of 
Uquor  when  there  was  no  Intention  by  some 
one  Interested  in  the  liquor  to  violate  the 
state  law.  With  respect  to  the  applicability 
of  tbe  law,  the  court  said: 

"This  law  specifies  with  particularity  the 
character  of  transaction  designed  to  be  taken 
frmn  under  the  protection  of  the  commerce 
clause,  and  manifestly  it  was  not  intended  by  it 
to  remove  this  protection  from  any  other  char- 
acter of  shipment.  In  other  words.  If  the 
transaction  comes  within  the  scope  of  the 
Webb-Kenyon  Law,  the  commerce  clause  of  tbe 
federal  Constitution  affords  no  protection  from 
prosecution  instituted  under  the  laws  of  tbe 
state;  but,  if  the  transaction  does  not  come 
within  tbe  scope  of  thia  law,  then  the  commerce 
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canse  of  the  federal  Constitution  is  equally  as 
effective  in  its  protection  of  carriers  as  it  was 
before  the  enactment  of  this  law.    •    *    • 

"The  purpose,  and  the  only  purpose,  of  the 
Webb-Kenyon  Law,  •  •  •  was  to  withdraw 
from  interstate  shipments  of  intoxicating  liquor 
the  complete  protection  it  had  under  the  princi- 
ple announced  in  the  Cook  Brewing  Company 
Case,  as  well  as  in  many  other  cases;  and  as- 
saming,  as  we  do,  that  the  Webb-Kenyon  Law 
is  valid  legislation,  there  can  be  no  doubt  that 
section  2569a,  Ky.  St.,  is  operative  when  ap- 
plied to  intoxicating  liquor  that  is  shipped  as 
an  interstate  transaction  to  a  consignee  living 
in  local  option  territory  in  this  state  to  be  re- 
ceived, possessed,  sold,  or  in  any  manner  used 
in  violation  of  any  law  of  this  state.  If,  how- 
ever, the  liquor  is  not  intended  by  any  person 
interested  therein  to  be  received,  possessed,  sold 
or  in  any  manner  used  in  violation  of  the  laws 
of  this  state,  then,  notwithstanding  the  Webb- 
Kenyon  Law,  its  carriage  and  delivery  is  as 
fully  protected  by  the  commerce  clause  of  the 
federal  Constitution  as  it  was  before  the  enact- 
ment of  the  Webb-Kenyon  Law.    •    ♦    ♦ 

"It  therefore  appears  that  the  issue  in  this 
case  really  comes  down  to  this:  Was  the  liquor 
involved  in  this  transaction  intended  by  any 
person  interested  therein  to  he  received,  pos- 
sessed, sold,  or  in  any  manner  used  in  viola- 
tion of  any  law  of  this  state?  It  is  shown  by 
the  agreed  state  of  facts,  when  Considered  in 
the  light  of  tlie  Constitution  and  laws  of  the 
state,  and  the  opinions  of  this  court,  that  It 
was  not.  This  being  true,  the  aid  of  the  Webb- 
Kenyon  Law  cannot  be  mvoked  to  secure  tbe 
gnnishment  of  tbe  carrier,  as  it  does  not  pro- 
ibit  a  common  carrier  from  receiving,  carry- 
ing, and  delivering,  as  an  interstate  transac- 
tion. Intoxicating  liquor  to  tbe  consignee  when 
It  is  not  intended  by  any  person  interested 
therein  to  be  received,  possessed,  sold,  or  in  any 
manner  used  in  violation  of  the  laws  of  this 
state,  or  withhold  from  such  a  transaction  the 
protection  afforded  b^  the  commerce  clause  of 
the  federal  Constitution.  As  to  this  character 
of  transaction,  the  Webl>-Kenyon  Law  has  no 
application,  and,  having  no  application,  the 
law,  as  it  existed  before  the  enactment  of  this 
legislation,  is  in  force,  and,  being  in  force,  the 
carrier  cannot  be  punished  for  receiving,  carry- 
ing, and  delivering,  as  an  Interstate  transac- 
tion, intoxicating  liquor  in  local  option  terri- 
tory to  a  consignee  who  purchased  it  at  a  point 
in  another  state,  and  woen  it  is  not  intended 
by  any  person  interested  therein  to  be  received, 
possessed,  sold,  or  in  any  manner  used  in  vio- 
lation of  the  law  of  this  state.  If,  however,  the 
liquor  is  intended  to  be  received,  possessed, 
sold,  or  in  any  manner  used  in  violation  of  the 
law  of  this  state,  then  the  Webb-Kenyon  Act 
applies,  although  the  transaction  may  be  an  in- 
terstate one,  and  the  carrier  is  not  protected 
from  the  punishment  imposed  by  section  2569a 
of  the  statute  bj^  the  commerce  clause  of  the 
federal  Constitution,  under  which  it  would  have 
been  exempt  from  punishment  before  the  enact- 
ment of  the  Webb-Kenyon  Law,  which  was  in- 
tended to  and  does  withdraw  from  the  charac- 
ter of  shipments  therein  mentioned  the  protec- 
tion theretofore  afforded  by  the  commerce 
clause. 

"The  result  of  our  views  on  the  whole  case  is 
that  whether  a  carrier  of  an  interstate  ship- 
ment of  liquor  subjects  itself  to  punishment  or 
not  depends  on  the  use  to  which  the  person  to 
whom  it  delivers  liquor  intends  to  put  it.  If 
this  use  violates  a  law  of  the  state,  then  the 
carrier  may  tie  punished ;  if  it  does  not,  the 
carrier  has  not  committed  any  offense." 

Adams  Express  Co.  v.  Commonwealth,  154 
Ky.  462,  157  S.  W.  913,  48  L.  E.  A.  (N.  S.) 
342. 

Tbe  case  of  Palmer  v.  Southern  Express  Co., 
166  S.  W.  236,  decided  by  tbe  Supreme  Court 
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of  Tennessee,  at  Its  December  Term,  1913,  and 
not  yet  officially  reported,  was  tiie  second 
case  before  a  state  court  of  last  resort,  in- 
volving the  Webb-Kenyon  Law.  in  that  case 
tbe  provisions  of  the  stattite  of  the  state  of 
Tennessee  relating  to  Interstate  shipments  of 
liquor  Into  that  state  were  held  by  the  court 
to  amount  to  an  Interference  with  interstate 
commerce  and  therefore  repugnant  to  the 
commerce  clause  of  the  federal  C!onstltutlon. 
It  was  contended  however,  that  the  various 
provisions  of  the  Tennessee  statute  so  held 
Invalid  were  saved  by  the  Webb-Kenyon 
Law.  The  Supreme  Court  of  Tennessee  dis- 
posed of  this  contention  by  giving  to  the 
Webb-Kenyon  Law  an  interpretation  that 
made  it  inapplicable  to  the  case  before  It, 
and  in  doing  so  used  the  following  kmguage: 

"It  is  perceived  that  the  thing  which  the  act 
(Webb-Kenyon  Law)  prohibits  is  the  interstate 
shipment  or  transportation  of  the  liquors  men- 
tioned therein,  when  intended  by  any  person 
interested  therein,  to  be  received,  possessed, 
sold  or  in  any  manner  used,  either  in  the  orig- 
inal paclcage  or  otherwise,  in  violation  of  any 
law  of  the  state,  etc.,  into  which  the  shipment 
is  made. 

"It  ia  enough  to  say  for  the  disposition  of 
the  case  before  us  that  it  does  not  appear  that 
the  liqnoTS  shipped  were  intended  to  be  sold,  or 
used  in  violation  of  any  law  of  the  state;  and 
therefore  the  act  does  not  apply  to  the  present 
controversy.  It  appears  from  the  facts  stated 
in  the  bill,  confessed  by  the  demurrer,  and 
agreed  to  on  the  record  at  the  hearing  in  the 
court  below,  that  the  liquors  were  purchased  for 
the  personal  use  of  complainant  and  his  family. 
This  was  a  lawful  use,  and  indeed  permitted  by 
the  statute  in  question.  •  *  •  The  act  there- 
fore does  not  apply  to  the  present  controversy. 
A  vigorous  attack  is  made  on  the  constitution- 
ality of  the  act,  but  we  do  not  deem  it  essen- 
tial or  even  proper,  to  go  into  this  question, 
since  the  view  already  stated  is  sufficient  to 
dispose  of  the  case  in  so  far  as  the  Webb- 
Kenyon  Act  relates  to  it. 

"Bat,  before  passing  from  this  phase  of  the 
case,  we  desire  to  add.  In  order  that  tiie  pres- 
ent opinion  may  not  be  misunderstood,  that 
what  we  have  just  held  as  to  the  inapplicability 
of  the  Webb-Kenyon  Act  to  the  case  before  us, 
(s  not  intended  to  cover  those  instances  in 
which  sales  of  liquors  are  made  in  a  foreign 
state  for  shipment  into  this  state  to  be  sold 
or  used  in  violation  of  the  prohibition  laws  of 
this  state.  •  •  •  What  we  have  said  as  to 
the  certificates  or  statements  or  superscriptions 
on  the  packages,  we  apply  in  the  present  opin- 
ion only  to  intoxicating  liquors  shipped  into 
this  state  for  the  personal  use  of  the  consignee 
and  his  family,  that  only  being  the  nature  of 
the  case  before  us ;  nor  do  we  desire  to  be 
understood  as  expressing  any  opinion  as  to 
whether  there  can  be  constitutionally  with- 
drawn from  the  operation  of  the  interstate  com- 
merce laws,  an  article  otherwise  of  a  commer- 
cial nature  where  an  illegal  intent  is  not  found 
either  directly  or  circumstantially  to  have  ex- 
isted at  the  time  in  the  mind  of  the  seller  as 
well  as  in  the  mind  of  the  buyer.  *  *  *  In 
short,  the  present  opinion  is  confined  only  to 
the  cases  wherein  the  shipment  Is  for  the  per- 
sonal use  of  the  consignee  or  his  family.  It  is 
our  duty  to  so  confine  the  decision." 

The  Supreme  Court  of  Iowa  next  passed 
upon  the  Webb-Kenyon  Law.  The  decision 
in  the  case  of  Iowa  t.  TJ.  S.  BSxpress  Co.,  145 
N.  W.  451,  rendered  February  17,  1914  (not 
yet  <^clally  reported),  was  based  upon  a  find- 


ing of  fact  that  the  consiKnee  received  the 
shipment  of  beer  with  intent  to  resell  the 
same  In  violation  of  a  law  of  Iowa,  under 
circumstances  that  cbarged  the  carrier,  the 
United  States  Express  Company,  with  knowl- 
edge of  that  intent,  and  "that  in  so  far  as 
this  case  is  concerned,  the  question  of  pur- 
chase and  ahtpment  to  a  consignee  for  M* 
own  personal  use  la  entirely  eliminated." 

The  Supreme  Court  of  Iowa  Interpreted 
the  Webb-Kenyon  Law  to  prohibit  a  ship- 
ment of  liquor  into  a  state  contrary  to  the 
laws  of  that  state  when  the  liquor  was  In- 
tended by  the  consignee  to  be  sold  In  viola- 
tion of  the  law  of  that  state.  With  respect  to 
a  case  like  ours,  however,  where  liquor  was 
shipped  Into  the  state  not  Intended  by  the 
consignee  to  be  sold  In  violation  of  the  law  of 
this  state,  but  Intended  by  him  to  be  used  In 
a  manner  lawful  under  the  laws  of  the  state, 
the  Supreme  Court  of  Iowa,  in  order  to  avoid 
an  adjudication  upon  a  state  of  facta  not  be- 
fore it,  said: 

"Eliminating,  as  we  must  for  the  purposes  of 
this  case,  the  question  as  to  an  interstate  ship- 
ment for  the  pertonal  uie  of  the  buyer  and  the 
consignee,  there  ia  no  room  for  doubt  as  to  the 
proper  interpretation  of  the  act.  It  does  just 
what  the  title  says  it  was  intended  to  do,  to 
wit,  divest  intoxicating  liquors  of  their  inter- 
state character  in  certain  casea,  and  these  cas- 
es are  specifically  aet  out  in  the  act  itsell  This 
is  to  say  the  shipment  or  transportation  of  in- 
toxicating liquor  from  one  state  to  another 
when  such  shipment  ia  intended  by  any  person 
therein  to  be  received,  sold  or  used  in  violation 
of  any  law  of  such  state  (to  which  the  ship- 
ment is  made)  ia  prohibited.  Tbia  is  the  sum 
and  substance  of  the  act;  and  that  it  has  ref- 
erence to  such  shipments  as  are  involved  in  this 
case  clearly  appears." 

The  case  of  State  of  Kansas  v.  Columbia 
Brewing  Co.,  138  Pac.  1169,  decided  by  the 
Snpreme  Court  of  Kansas  in  April  of  this 
year  (and  not  offlcially  reported),  is  the  last 
Judicial  pronouncement  by  a  state  court  upoa 
the  Webb-Kenyon  Law  of  which  we  have 
knowledge.  From  the  statement  of  facts  as 
contained  in  the  opinion  of  the  court  In  that 
case,  it  appears  that  the  defendant,  Colombia 
Brewing  Company,  shipped  a  car  load  of 
beer  from  the  dty  of  St.  Louis,  in  the  state 
of  Missouri,  to  the  town  of  Corona,  in  the 
state  of  Kansas,  and  that  upon  its  arrival 
at  its  destination  in  Kansas,  and  before  de- 
livery to  any  one,  it  was  seized  by  the  sher- 
iff. At  the  trial  the  beer  was  claimed  by  the 
brewing  company,  but  the  court  found  that 
"the  beer  teas  being  vsed  In  violation  of  the 
laws"  of  the  state  of  Kansas,  and  ordered  It 
destroyed,  and  the  brewing  company  appeal- 
ed. It  further  appears  that  the  beer  was 
consigned  to  the  shipper's  order,  with  a  di- 
rection on  the  waybill  to  notify  one  James 
Depoli.  The  shipment  was  made  according 
to  a  practice  that  had  prevailed  between  the 
brewing  company  and  Depoli  for  over  a  year, 
during  which  time  Depoli  had  received  from 
the  brewing  company  72  car  loads  of  beer, 
for  which  he  had  paid  more  than  $43,(X)0. 
Wben  a  cox  would  arrive,  Depoli  would  be 
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notlfled.  Be  would  then  find  at  the  local  bank 
a  draft  drawn  oa  Urn  by  the  brewing  com> 
pany  for  the  price  of  the  oonsignment,  and 
npon  taking  up  the  draft,  he  would  be  handed 
a  sealed  envelope,  which  would  contain  the 
bin  of  lading  of  the  consignment,  with  which 
Depoll  would  obtain  possession  of  the  beer 
from  the  carrier.  It  also  appears  as  facts 
that: 

"Depoll  was  engaged  in  the  wholesale  liquor 
buainesa  in  Oheiokee  count;  in  violation  of 
law,  and  had  ordered  the  car  load  of  beer  In 
question  a  few  days  before  its  arrival  at  Cor^ 
ona  for  lue  in  Mt  tutine**." 

The  statutes  of  the  state  of  Kansas— 
"prohibit  the  sale  of  intoxicating  liquors,  ex- 
cept that  certain  wholesale  druggists  may  sell 
alcohol  in  specified  quantities  to  certaiv  reg- 
istered pharmacists  for  medicinal,  _  mechanical 
and  scientific  purposes.  Provision  is  made  for 
the  seizure  and  condemnation  of  intoxicating 
liquors  kept  or  used  in  violation  of  law." 

Before  passing  upon  the  question  of  law 
raised  by  the  facts  as  stated,  the  court  made 
allusion  to  the  conditions  that  prevailed  at 
the  {Mint  of  consignment,  showing  a  popula- 
tion Qut  of  harmony  with  the  restrictive  fea- 
tures of  the  state  law  against  the  sale  of  liq- 
tor,  and  disclosing  a  situation  in  which  the 
enforcement  of  those  laws  was  attended  with 
great  difficulty,  when  violators  of  the  laws 
were  encouraged  and  aided  by  wholesale  liq- 
uor dealers  supplying  liquors  in  large  quanti- 
ttee.  Refermce  was  also  made  to  the  fact 
that: 

"The  Wilson  Law,  which  permitted  ihip- 
ments  of  liquor  to  retain  their  interstate  char- 
acter until  delivery  to  the  consignee,  •  •  • 
left  the  state  law  subject  to  evasions  embar- 
rassing to  its  administration." 

Thus  stating  local  conditions  and  the  lim- 
ited effectiveness  of  the  Wilson  Law  to  meet 
them,  the  court  makes  clear  its  understand- 
ing of  the  purpose  and  effect  of  the  Wtebb- 
Koiyon  Law  by  saying: 

"The  act  of  March  1,  IfilS,  by  suffering  the 
police  power  of  the  state  to  attach  to  interstate 
shipments  of  liquor  intended  for  unlaioful  utea 
before  delivery  exactly  meets  the  condition  pre- 
sented by  this  record,  and  permit*  the  state  ef- 
fectually to  enforce  a  policy  deemed  highly  es- 
sential to  its  welfare. 

"It  is  indeed  true  that  the  Supreme  Ckiurt  of 
the  United  States  has  many  times  declared  that 
intoxicating  liquon  are  recognised  and  legiti- 
mate subjects  of  interstate  commerce.  This 
declaration,  Iiowever,  has  always  been  made  in 
accordance  with  existing  law.  Congress  has 
now  spoken  upon  the  subject  in  such  a  way 
that  the  declaration  must  be  qualified.  Intoxi- 
cating liquors  are  recognized  and  legitimate  sub- 
jects of  Interstate  commerce  only  when  not  in- 
tended for  sale  or  lue  in  violatton  of  the  latei 
of  the  destination  »tate.  The  result  is  that  the 
fact  that  the  consignment  in  controversy  was 
still  in  transit  from  the  state  of  its  origin  did 
not  protect  it  from  condemnation  consequent 
upon  the  finding  of  the  court  that  it  »«  in- 
tended for  unlawful  u»e  in  Kansas." 

The  rulings  of  the  Supreme  Court  of  E^n- 
sas  and  of  the  Supreme  Court  of  Iowa  are 
In  entire  harmony  one  with  the  other  and  are 
consistent  with  our  understanding  of  the 
Webb-KenyoD  Law  as  to  its  apidicability  to 


cases  siinUar  to  the  cases  before  those  two 
courts. 

The  rulings  of  the  Court  of  Appeals  of 
Kentucky  and  of  the  Supreme  Court  of  Ten- 
nessee are  likewise  in  accord  one  with  the 
other  and  with  our  understanding  of  the  in- 
applicability of  the  Webb-Kenyon  Law  to 
cases  like  the  cases  before  those  two  courts 
and  like' the  case  before  us,  which  in  point 
of  fact  are  precisely  the  converse  of  the  cas- 
es heard  in  Kansas  and  Iowa.  The  rulings 
by  these  four  state  courts  of  last  resort  and 
the  holding  of  this  court  in  the  case  now  un- 
der consideration  disclose  in  so  far  as  they 
were  called  upon  to  express  their  views,  that 
each  court  read  the  Webb-Kenyon  Law  in 
the  same  way  and  gave  to  its  language  the 
same  meaning. 

The  Webb-Kenyon  Law  has  been  submitted 
for  consideratioD  to  two  federal  courts,  be- 
fore one  of  which  its  constitutionality  was 
contested  and  before  the  other  the  question 
of  its  applicability  was  raised. 

The  first  court  was  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  and 
the  case  was  the  United  States  ex  reL  F. 
Zimmerman  ft  Co.  v.  Oregon-Washington 
Railroad  ft  Navigation  Co.  et  aL  (D.  C.)  210 
Fed.  378.  From  the  opinion  of  the  District 
Judge  in  that  case,  the  facts  of  the  case  and 
the  point  of  decision  seem  to  be  substantial- 
ly these:  The  law  of  the  state  of  Idaho  pro- 
hibits the  shipment  and  delivery  of  liquor  to 
any  person  at  any  place  In  that  state  where 
the  sale  of  liquor  is  iHrohlbited,  except  for 
certain  specified  purposes,  and  the  Webb- 
Kenyon  Act  of  the  Congress  of  the  United 
States  in  effect  prohibits  the  shipment  or 
transportation  of  liquor  into  the  state  of  Ida- 
bo,  which  liquor  is  intended  to  be  received, 
possessed,  sold  or  used  in  violation  of  any 
law  of  the  said  state. 

In  conformity  with  their  understanding  of 
the  statute  of  Idaho  and  the  act  of  Congress, 
the  defendant  railroad  compdiilcs  promulgat* 
ed  a  rule  whereby  they  refused  to  receive  liq- 
uor for  shipment  and  to  transport  liquor 
from  points  outside  of  the  state  of  Idalio  to 
points  within  a  prohibition  unit  of  that  state; 
The  plaintiff  prayed  for  a  mandamus  requir- 
ing the  defendant  railroad  company  to  accept 
in  Oregon  for  transportation,  and  to  ship  into 
Idaho,  a  gallon  of  whisky  consigned  to  a  res- 
ident of  a  prohibition  district  in  that  state 
and  intended  for  his  personal  use. 

The  court  held  that  the  Idaho  statute  was 
broad  enough  to  make  unlawful  all  inter- 
state shipments  of  Intoxicating  liquor,  al- 
though intended  for  the  personal  use  of  the 
consignee,  and  that  the  District  Court  in 
Oregon  sitting  as  a  nisi  prius  court  in  another 
Jurisdiction  should  so  consider  the  Idaho  law 
until  it  is  otherwise  interpreted  by  the  courts 
of  Idaho,  and  espedally  in  a  case  where  it 
is  sought  by  mandamus  to  compel  a  defend- 
ant to  violate  the  terms  of  a  statute. 

The  question  of  whether  the  Webb-Kenyon 
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Law  WM  appHcable  to  &•  caae  does  not  ap- 
pear from  tbe  opinion  to  hare  been  consid- 
ered, mie  constitutionalltjr  of  the  act,  bow- 
erer,  waa  raised;  but  the  judge  took  tbe 
position  that  tbe  constltntioDallty  of  the 
Webb-Kenyon  Act  can  be  determined  only  by 
the  Supreme  Court  of  the  United  States, 
and  nntil  that  court  has  passed  upon  It  be 
conceived  it  to  be  tbe  duty  of  a  court  of 
original  jurisdiction,  such  as  his,  to  treat 
the  legislation  as  ralid,  and  held  In  dis- 
missing the  petition  that: 

"The  law  is  not  so  clearly  unconstitutional  as 
to  justify  this  court  in  compelling  tbe  defend- 
ant to  violate  it." 

The  United  States  District  Court  for  the 
District  of  Minnesota  is  the  other  federal 
court  in  which  questions  nnder  the  Webb- 
Keny<«  Law  were  submitted  for  considera- 
tion, and  the  case  is  Theo.  Hamm  Brewing 
Go.  T.  Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.,  21S  Fed.  672.  In  this  case,  the 
procedure  was  In  effect  the  same  and  the 
facta  were  in  the  main  similar  to  those  In 
the  case  before  the  District  Court  for  the 
District  of  Oregon,  but  were  suflaciently  dif- 
ferentiated to  enable  the  court  before  pass- 
ing upon  the  constitutionality  of  the  act  to 
inquire  into  and  determine  its  applicability. 

From  the  opinion  delivered  and  the  decree 
entered  by  the  United  States  District  Court 
for  the  District  of  Minnesota,  It  appears  that 
an  association  of  raUroads,  describing  thon- 
selves  as  "Western  Trunk  Lines,"  of  which 
the  defendant  railway  company  was  one,  had 
promulgated  a  rule  forbidding  their  employes 
to  receive  liquor  in  the  state  of  Minnesota 
and  to  ship  and  transport  it  into  the  state 
of  Iowa,  even  when  the  liquor  was  intended 
for  personal  use  and  private  consumption, 
and  that  the  plaintiff  In  the  state  of  Minne- 
sota offered  to  the  defendant  for  shipment 
Into  the  state  of  Iowa  a  gallon  of  whisky 
which  the  defendant  railway  company, 
through  Its  agents,  and  acting  in  obedience 
to  the  rule  before  mentioned,  refused  to  ac- 
cept and  to  ship.  A  bill  was  filed  by  the 
plaintiff  in  the  District  Court,  praying  that 
the)  railway  company  be  enjoined  and  re- 
strained from  refusing  to  accept,  receive, 
transport,  carry  or  deliver  liqnor  sold  In 
Minnesota  by  tibe  plaintiff  to  persons  resid- 
ing In  Iowa.  In  pursuance  with  tbe  prayer 
of  the  plaintiff,  tbe  court  decreed  that  the 
defendant  railway  company  be  permanently 
enjoined  and  restrained  from  refusing  or 
failing  to  accept,  receive,  transport,  carry  or 
deliver  liquors  which  may  thereafter  be  sold 
in  Minnesota  by  tbe  plaintiff  to  persons 
residing  in  Iowa,  who  shall  have  purchased 
the  same  for  their  own  personal  use  and 
private  consumption,  and  who  shall  direct 
that  the  same  be  transported  and  delivered 
to  them  In  Iowa,  and  that  the  defendant  be 
commanded  to  accept,  receive,  transport  and 
deliver  all  of  tbe  same,  and  that  the  defend- 
ant railway  company  be  restrained  and  en- 


joined froB  applying  or  pntUsg  into  effect 
the  said  rule,  being  the  circular  of  the  Wes- 
tern Trunk  lines,  In  so  far  as  the  same 
forbids  or  relates  to  the  shipment  of  liqnors 
from  Minnesota  to  Iowa  Intended  for  tbe 
personal  use  and  private  consumption  of  tbe 
consignee. 

This  decree  was  entered  by  the  District 
Court  upon  the  reasoning  that  was  disclosed 
by  the  opinion  of  Charles  A.  Wlllard,  Judge, 
which  is  as  follows: 

"The  Webb-Kenyon  Law  declares  unlawful 
the  shipment  of  intoxicating  liquor  which  'is 
intended  by  any  person  interested  therein  to  be 
received,  possessed,  sold  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  such  state'  into  which 
it  is  shipped. 

"The  beer  which  Moss,  a  resident  of  Iowa, 
ordered  from  the  plaintiff,  whose  brewery  is 
established  at  St  Paul,  Minn.,  and  which  was 
to  be  shipped  over  the  defendant's  line  of  rail- 
road, was  not  Intended  by  either  Moss  or  tbe 
railroad  company  to  be  received,  possessed,  sold, 
01  used  in  violation  of  any  law  of  Iowa. 

"The  law  of  Iowa  does,  nowever,  prohibit  tbe 
transportation  by  any  common  carrier  of  in- 
toxicating liquors,  unless  the  person  to  whom 
the  liquor  is  consigned  has  a  permit.  But  the 
Webb-Kenyon  Law  while  it  says  that  the  liq- 
uor must  not  be  received,  i>os8eBsed,  sold  or 
used  in  violation  of  law,  does  not  say  that  ifr 
shall  not  be  transported  in  violation  of  law. 

"If  it  bad  been  the  intention  of  Congress  t« 
prohibit  the  procurement  from  points  outside 
of  tbe  state  by  a  citizen  of  Iowa  of  intoxicat- 
ing liquors  for  his  own  personal  use,  it  would 
have  been  very  easy  to  have  indicated  that  by 
prohibiting  the  transportation  of  all  interstate 
shipments. 

"Assuming,  as  I  do,  that  the  law  is  valid,  I 
hold  that  it  does  not  apply  to  this  case." 

The  great  volume  of  cases  that  record  tbe 
controversies  that  for  nearly  a  century  have 
revolved  about  the  commerce  clause  of  tbe 
federal  Constitution  disclose  that,  whatever 
deviation  there  may  have  been  In  some  of 
its  rulings,  to  one  principle  the  Supreme 
Court  of  the  United  States  has  uniformly, 
consistently  and  steadfastly  adhered,  as  a  fix- 
ed and  established  principle  of  constitutional 
government,  extending  to  and  binding  alike 
upon  tbe  governments  of  the  states  and  of 
the  United  States,  and  that  principle  Is  that, 
under  the  commerce  clause  of  tbe  federal 
Constitution,  the  federal  government  has  ab- 
solute and  exclusive  control  over  commerce 
between  the  states,  that  over  Interstate  com- 
merce the  federal  government  Is  supreme^ 
and  that  any  Interference  by  a  state  govern- 
ment, that  amounts  essentially  to  a  regula- 
tion of  commerce  among  tbe  states,  is  repug- 
nant to  the  federal  Constitution  and  Is  void. 
In  the  exercise  of  its  control  over  Interstate 
commerce,  tbe  federal  government,  through 
Congress,  may  limit  commerce  between  the 
states,  which  otherwise  shall  be  free,  or  It 
may  restrict  it  in  certain  features,  or  prohib- 
it it  altogether  In  certain  commodities. 
When  this  is  done  by  Congress  it  is  valid. 
If  attempted  by  a  state,  It  Is  void.  For  these 
reasons  It  Is  admitted  that,  prior  to  the  m- 
actment  of  the  Webb-Kenyon  Law,  the  state 
of  Delaware  could  not  have  Talldly  enacted 
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a  statute  making  It  unlawful  to  ship  liquor 
from  another  state  Into  a  prohibition  district 
of  this  state  (or  any  purpose,  such  an  act  be- 
ing beyond  its  own  power  and  not  being 
sanctioned  by  Congress  either  express  or  im- 
plied. But  by  the  Webb-Kenyon  Act,  Con- 
gress expressed  its  sanction  to  such  a  law  as 
the  state  of  Delaware  might  desire  to  enact, 
prohibiting  the  shipment  of  Uquor  from  other 
states  into  certain  districts  of  this  state  when 
It  was  there  to  be  received,  possessed,  sold 
or  used  in  violation  of  the  law  of  this  state. 
Upon  authority  of  this  act  the  state  of  Dela- 
ware enacted  the  Hazel  Law  prohibiting  with 
like  intent  the  shipment  of  liquor  from  other 
states  into  prohibition  districts  of  this  state, 
there  to  be  used  for  unlawful  purposes.  To 
this  extent  the  Hazel  Law  is  valid,  if  the 
Webb-Kenyon  Law  is  valid.  But  the  state 
of  Delaware  went  further  and  by  the  same 
law  prohibited  the  shipment  of  liquor  from 
other  states  into  prohibition  districts  of  this 
state  there  (to  be  used  for  purposes  recogniz- 
ed by  the  act  itself  to  be  lawful.  For  this 
much  of  the  Hazel  Law  the  state  of  Dela- 
ware was  without  authority  of  Its  own  and 
without  the  aid  of  the  Webb-Kenyon  Act, 
for  the  Webb-Kenyon  Act  did  not  prohibit, 
nor  did  it  authorize  a  state  to  prohibit,  the 
importation  of  liquor  into  a  prohibition  ter^ 
ritory,  when  the  Uquor  was  intended  for  a 
lawful  purpose.  The  Hazel  Act,  therefore, 
in  so  far  as  it  prohibits  the  shipment  of 
Uqaor  from  another  state  Into  a  prohibition 
district  of  this  state,  when  the  liquor  Is  not 
intended  to  be  received,  possessed,  sold  or  in 
any  manner  used  in  violation  of  the  laws  of 
this  state,  but  is  Intended  for  a  lawful  pur- 
pose, Is'  an  enactment  without  constitutional 
authority,  and  when  invoked  in  such  cases, 
amounts  to  an  interference  with  Interstate 
commerce,  and  is  therefore  void. 

[12]  The  authority  that  confers  upon  the 
federal  government  its  supreme  control  over 
commerce  nation-wide  in  extent  recognizes 
the  supreme  control  by  a  state  over  com- 
merce that  is  entirely  within  its  own  borders. 
The  Hazel  Law,  therefore,  is  a  valid  enact- 
ment in  so  far  as  It  regulates,  limits  or  pro- 
hibits the  shipment  of  liquor  from  one  part 
of  the  state  of  Delaware  into  the  prohibition 
districts  in  another  part  of  the  state.  The 
validity  of  the  Hazel  Law  and  the  obliga- 
tion of  all  to  conform  to  that  law,  so  far  as 
it  prohibits  Intrastate  shipments  of  liquor. 
Is  not  open  to  dispute.  N.  O.  &  T.  E.  B.  Co. 
V.  Commonwealth,  126  Ky.  563,  104  S.  W. 
.394 ;  U  &  N.  B.  B.  Co.  v.  Cook  Brewing  Co., 
223  U.  S.  70,  82,  32  Sup.  Ct.  189,  56  L.  Ed. 
355;  Adams  Express  Co.  v.  Commonwealth, 
154  Ky.  462,  157  S.  W.  908,  48  L.  B.  A.  (N. 
S.)  342;  Bowman  v.  Chicago,  etc.,  By.  Co., 
125  V.  S.  465,  493,  601,  8  Sup.  Ct.  689,  1062, 
31  L.  Ed.  700 ;  Mugler  v.  Kansas,  123  U.  S. 
esa,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

Much  was  said  in  the  argument  touching 
the  validity  of  the  Webb-Kenyon  Law,  but  as 


we  have  reached  the  concli|slon  that  the 
prosecution  against  the  defendant  below  must 
fail  because  this  legislation  is  not  applicable 
under  the  agreed  facts  to  the  transaction  for 
which  he  was  indicted,  there  is  for  that  rea- 
son no  case  before  us  calling  for  a  considera- 
tion of,  or  Justifying  a  decision  upon,  the  con- 
stitutionality of  that  legislation.  In  dispos- 
ing of  this  case,  we  are  not  called  upon  to 
assert  or  deny  the  constitutionality  of  the 
Webl)-Kenyon  Law.  That  is  a  subject  for  the 
consideration  of  this  court  and  for  determi- 
nation by  the  court  having  authority  to  ren- 
der final  Judgment,  upon  a  proper  case  being 
presented. 

We  are  of  opinion  that  upon  the  facts  of 
this  case,  and  under  the  laws  of  the  state  of 
Delaware  and  of  the  United  States  of  Amer- 
ica, a  crime  punishable  under  the  laws  of  the 
state  of  Delaware  has  not  been  stated  or 
shown  to  have  been  committed  by  the  de- 
fendant below,  and  that  the  charge  to  the 
Jury  by  the  court  below,  based  upon  a  con- 
trary opinion,  constitutes  error,  and  that  the 
judgment  entered  upon  the  verdict  rendered 
la  pursuance  therewith  should  be  reversed. 


(123  Md.  SS2) 
UNITED  EYS.  &  ELECTBIC  CO.  OF  BAL- 
TIMOBE  V.  CBAIN  et  al.    (No.  42.) 

(Court    of    Appeals-  of    Maryland.     April    24, 
1914.) 

L  RaiIAOADS  (I  301*)— ACCIDBKTS  AT  CbOSS- 

INGS — Cabe  Bsquibed  of  Pabties. 

A  railroad  crossing  of  extraordinary  dan- 
ger requires  the  exercise  of  extraordinary. care, 
both  by  the  parties  attempting  to  cross,  and  by 
the  managers  of  passing  trains,  and,  though  the 
trains  have  the  prior  right  to  pass  unobstructed, 
yet  they  must  give  all  proper  and  sufficient  sig- 
nals of  their  approach. 

[Kd.  Note. — For  other  cases,   see  Bailroads, 
Cent  Dig.  §  956 ;  Dec.  Dig.  g  301.»] 

2.  Bailboaos  (I  350*)— Actions  fob  Injuby 
AT  Cbossinob  —  Question  sob  Jubt  —  Sig- 
nals. 

Where  trainmen  testify  affirmatively  that 
the  whistle  was  blown  for  a  crossing,  the  testi- 
mony of  witnesses  who  merely  state  that  they 
did  not  hear  the  whistle  is  not  inconsistent 
therewith,  and  hence  not  sufficient  to  take  the 
question  to  the  jury,  unless  for  some  reason 
their  attention  was  attracted  thereto. 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  {§  1152-1192;  Dec.  Dig.  g  350.»] 

3.  Railboadb  (g  350*)— Actions  fob  Injury 
AT  Cbossings  —  Question  fob  Juby  —  Sig- 
nals. 

In  an  action  for  an  injniy  to  plaintiff 
caused  by  an  interurban  car  colliding  with  the 
automobile  in  which  she  was  a  passenger  at  a 
highway  crossing,  evidence  held  sufficient  to 
take  to  the  jury  the  question  whether  the  whis- 
tle of  the  car  was  blown  for  the  crossing. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  gg  1152-1192;  Dec.  Dig.  g  350.*] 

4.  BAiLBOAns  (g  350*)— Actions  fob  Injuby 
AT  Cbossings  —  Question  fob  Juby  —  Sig- 
nals. 

In  an  action  for  an  Injury  to  plaintiff 
caused  by  the  automobile  in  which  she  was  a 
passenger  colliding  with  defendant's  electric  car 
at  a  highway  crossing,  held,  under  the  evidence. 
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a  question  for  the  jury  whether  a  whistle  sonnd- 
ed  for  the  crosBing  could  have  been  heard  by 
plaintiff. 

[Ed.  Note.— For  other  caaes,  see  Railroads, 
Cent.  Dig.  §{  H52-1192;   Dec.  Dig.  {  350.»] 

6.   TBIAL    (J   251*)— ACCIDENTB  AT   Cbossihg — 

Actions  —  Instbuctions  —  Application 

TO  Pleadings 

In  an  action  for  an  injury  to  plaintiff 
caused  by  an  intemrban  car  colliding  with  her 
automobile  at  a  highway  crossing,  where  the 
only  negligence  alleged  was  the  failure  of  de- 
fendant to  blow  the  whistle  for  the  crossing, 
a  prayer  referring  only  to  want  of  ordinary 
care  and  prudence  was  too  general. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  587-595;  Dec  Dig.  $  251.») 

6.  NeOUQKNCX  ({  93*)— CONTBIBUTOBT  NKOU- 

aENCE— Imputed  Neoliobnce. 

A  passenger  in  an  automobile  ia  not  barred 
from  recovering;  for  an  injury  by  the  contribu- 
tory negligence  of  the  driver. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fS  147-150;    Dec.  Dig.  }  93.  •] 

7.  Negligence  (|  82*)— Contbibutoby  Neo- 

UOENCE— PaSSENGEB  IN    AnXOUOBILE. 

A  person  taking  a  pleasure  ride  with  the 
owner  of  an  automobile  must  exercise  ordinary 
care  to  avoid  injury  as  well  as  the  driver. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  112-114;  Dec.  Dig.  |  82.»] 

8.  Railboaos   (i  350*)— Action  fob  Injvbt 
at    Cbossihg — Question    fob   Jubt— Con- 

TBIBT7T0BT   NeOLIOENCE. 

In  an  action  for  an  injury  to  a  passenger 
in  an  automobile  caused  by  a  collision  with  de- 
fendant's interurban  car,  plaintiff's  contributory 
negligence  held,  under  the  evidence,  a  question 
for  the  jury. 

[Ed.  Note.— For  other  caaes,  see  Railroads, 
Cent  Dig.  II  1162-1192 ;    Dec.  Dig.  }  350.*] 

9.  Evidence   (|   500*)— Expebt   Testimont— 
Admissibilitt. 

In  a  personal  injury  action,  a  physician 
was  properly  permitted  to  testify  that  be  attrib- 
uted plaintiff's  "subsequent  condition"  (just 
before  trial)  to  her  injuries  received  at  the  time 
of  the  accident;  it  not  being,  when  considered 
with  the  rest  of  his  testimony,  uncertain  and 
indefinite  as  to  the  condition  referred  to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f|  2290,  2291;   Dec.  Dig.  {  600.*] 

Appeal  from  Sui)erlor  Court  of  Baltimore 
City;   Walter  I.  Dawkins,  Judge. 

Action  by  lAura  B.  Craln  and  husband 
against  the  United  Railways  &  Electric  Com- 
pany of  Baltimore.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Beversed,  and  new 
trial  ordered. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Joseph  C  France,  of  Baltimore  (J.  Pem- 
broke Thorn  and  Lee  S.  Meyer,  both  of  Bal- 
timore, on  the  brief),  for  appellant.  Wil- 
liam Colton,  of  Baltimore,  for  appellees. 

PATTISON,  J.  This  is  an  action  brought 
by  the  appellee,  plaintiff  below,  against  the 
appellant  company  to  recover  for  personal  In- 
juries received  by  the  plaintiff  In  consequence 
of  a  collision  between  the  car  of  the  defend- 
ant and  the  automobile  In  whidi  the  plaintiff 
was  riding  as  a  passenger,  resulting,  as  it 


ia  alleged,  from  the  negligence  of  the  defend- 
ant In  the  operation  and  management  of  Its 
car.  The  Injury  was  received  at  a  crossing 
of  a  public  highway  In  Baltimore  count? 
known  as  the  North  Point  Road. 

The  record  discloses  that  Harvey  L.  Oood- 
man,  a  resident  of  Baltimore  City,  Invited  the 
plaintiff  and  others  to  ride  with  him  in  his 
automobile.  The  party  consisted  of' Good- 
man, his  wife.  Miss  Akehurst,  Adolph  Prats, 
and  the  plaintiff.  The  three  women  sat  up- 
on the  back  seat  and  the  two  men  upon  the 
front  seat  of  the  automobile.  Goodman,  the 
owner  of  the  automobile  and  a  competent 
chauffeur,  had  the  control  and  management 
of  it  on  the  occasion  of  the  accident  Nei- 
ther Goodman  nor  the  plaintiff  was  familiar 
with  the  road.  Goodman  had  been  upon  It 
once  before  atiout  a  year  prior  to  the  acci- 
dent and  recalled  that  the  defendant's  road 
crossed  It,  but  did  not  know  the  exact  point 
A  short  while  before  reaching  the  crossing, 
when  about  three-fourths  of  a  mllb  from  it, 
Goodman  testified: 

"I  made  mention  to  Mr.  Prutz  about  this 
crossing  being  in  the  vicinity  somewhere,  I  did 
not  know  just  where,  but  we  should  look  out, 
keep  looking  out,  that  we  did  not  get  inio  any 
danger  of  an  approaching  car;  so  we  both  were 
on  the  lookout,  1  will  say  possible  three-fourths 
of  a  mile,  maybe  more  than  that,  before  we 
got  to  it,  and  we  watched  as  close  as  we  could 
watch  for  the  railroad" ;  but  they  did  not  see 
the  track  until  they  were  practically  upon  it 

As  Goodman  expresses  it: 

"At  such  time  I  heard  the  rumbling  of  a  car 
coming  at  a  high  rate  of  speed,  •  •  •  and 
I  looked  and  saw  the  car  practically  within  a 
few  feet  of  me,  and  the  only  thing  I  could  do, 
there  was  nothing  more,  the  thought  came  to 
my  mind  to  turn  the  wheel  as  short  as  possible 
and  run  with  the  car." 

This  he  attempted  to  do,  hoping,  as  he 
said,  to  avoid  a  collision,  or,  falling  in  this, 
that  the  car  would  so  strike  the  automobile 
as  to  give  it  what  he  termed  a  "side  swipe," 
aud  thereby  avoid  the  danger  of  those  in  the 
automobile  getting  under  the  wheels  of  the 
car.  He  partially  made  the  turn,  but  did  not 
avoid  the  collision.  The  left  wheel  of  the 
automobile  came  in  contact  with  the  front 
car  at  or  near  Its  front  truck,  as  stated  by 
plalntlfTs  witnesses,  or  at  the  middle  of 
the  car,  as  stated  by  the  defendant's  wit- 
nesses, which  resulted  in  turning  over  the 
automobile  and  catching  the  plaintiff  under 
it,  inflicting  upon  her  the  Injuries  complain- 
ed o£ 

At  the  time  of  the  accident  the  automo- 
bile was  moving  southward  on  said  public 
road,  and  the  defendant's  train,  consisting  of 
two  cars,  was  moving  westward  towards  the 
dty.  The  road  of  the  defendant  company 
crosses  the  highway  at  nearly  right  angles. 
Its  tracks  are  laid  with  T-ralls  spiked  to 
cross-ties,  with  gravel  and  crushed  stone 
ballast,  which  at  the  crossing  was  covered 
with  dirt,  bringing  the  surface  between  the 
rails  to  a  level  with  the  road.  The  plaln- 
tlfTs witnesses  testified,  and  they  were  not 
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contradicted,  that  the  wblte  sand  of  the 
road  and  the  shell  dust  covering  the  space 
between  the  rails  made  It  difficult  to  observe 
the  crossing,  and  for  this  reason  could  not  see 
It  nntll  they  got  practically  upon  it 

There  is  on  the  east  side  of  the  highway, 
both  on  the  north  and  south  sides  of  the 
railroad,  at  the  crossing,  a  woods  which  ex- 
tends within  a  few  feet  of  the  said  public 
highway  and  also  extends  to  the  right  of 
way  of  defendant's  road,  and  on  the  north 
side  of  the  crossing  the  land  has  an  eleva- 
tion of  three  or  four  feet  above  the  bed  of 
both  the  highway  and  the  railroad,  and  a 
car  approaching  the  said  public  road  from 
the  east  cannot  be  seen  from  said  highway 
nntll  a  point  is  reached  thereon  within  a 
few  feet  of  the  crossing.  This  fact  is  shown 
by  the  testimony  of  the  motorman  of  the  car 
who  testified: 

"When  I  got  aboat  twelve  feet  from  the 
North  Point  Road,  I  coold  see  about  12  or  15 
feet  upon  the  North  Point  Road,  and  I  seen 
the  antomobile  coming  at  a  high  rate  of  speed. 
I  saw  be  would  bit  me,  and  I  tried  to  (top  as 
soon  as  I  could,"  and  with  the  use  of  air  brakes 
and  the  sand  lever  he  stopped  the  car  at  a 
distance  of  120  to  125  feet  from  the  west  side 
of  the  public  road. 

It  would  therefore  follow  that  Goodman,  in 
the  automobile,  at  a  point  12  or  15  feet  from 
the  track,  could  have  seen  only  12  or  15 
feet  eastward  up  the  railroad.  But  upon 
the  westward  side  of  the  highway  the  coun- 
try is  open,  sloping  towards  the  west,  and 
the  poles  15  to  18  inches  in  diameter,  bear- 
ing the  feed,  trolley,  and  span  wires,  located 
on  each  side  of  the  track  at  a  distance  of 
100  to  110  feet  apart,  may  be  readily  seen 
from  the  highway,  extending  for  a  distance 
of  abont  a  half  mile  to  the  westward. 
As  stated  by  the  defendant  In  his  brief: 
"The  special  exceptions  to  the  plaintiffs  first 
and  second  prayers  and  the  defendant's  first, 
second,  third,  fourth,  fifth,  and  sixtb  prayers, 
present  the  qaeetion  of  whether  there  was  any 
legally  sufficient  evidence  of  causal  negligence 
on  the  part  of  the  defendant  which  resulted  in 
the  accident  of  which  the  plaintilb  complain." 

The  defendant  contends: 

"That  the  evidence  shows  that  the  reckless- 
ness of  the  driver  was  the  only  negligent  act 
having  any  causal  connection  with  the  accident, 
and  that  there  is  no  evidence  that  the  accident 
was  caused  by  any  negligence  on  the  part  of 
the  defendant  or  its  employfe." 

[1]  The  evidence  shows  that  the  crossing 
was  one  of  more  than  ordinary  danger,  and 
therefore  required  the  exercise  of  more  than 
ordinary  care,  both  on  the  part  of  parties 
attempting  to  cross  the  tracks  of  the  rail- 
road, and  of  the  managers  of  passing  trains. 
This  duty  Is  mutual  and  reciprocal,  and  not 
confined  to  one  party  only.  The  railroad 
trains,  from  the  nature  of  things,  iiave  the 
precedence  of  passing  the  crossings  of  public 
ways  unobstructed;  but  It  Is  the  duty  of 
those  directing  the  trains  to  be  carefnl  to 
give  all  proper  and  sufficient  signals  of  their 
approach,  and  to  take  all  reasonable  pre- 
cautioD,  in  view  of  the  nature  of  the  cross- 


ings, to  avoid  collision.  Fallnre  tn  the  strict 
performance  of  this  duty  to  the  public, 
whereby  injury  is  inflicted  upon  individuals, 
will  subject  the  company  to  liability  to  re- 
spond in  damages  to  the  injured  party.  Phil- 
adelphia, Baltimore  8c  Washington  R.  Co.  v. 
Hogeland,  66  Md.  160,  7  Atl.  105.  59  Am. 
Rep.  159. 

The  record  In  this  case  discloses  no  legally 
sufficient  evidence  of  any  negligent  act  of  the 
defendant  Iiaving  any  causal  connection  with 
the  accident  complained  of,  unless  it  be  that 
it  failed  to  give  the  reanlred  signal  of  its  ap- 
proach to  the  crossing. 

[>,  3]  The  testimony  of  Anderson,  the  motor- 
man,  was  that  be  first  blew  the  \^hlstle  at  a 
point  75  feet  east  of  a  private  road  that 
crosses  the  railroad  850  feet  east  of  said  pub- 
lic road ;  that  he  again  blew  the  whistle  at 
the  green  signal  75  feet  east  of  the  crossing 
upon  said  public  road;  and  that  at  each  of 
such  times  he  gave  two  short  blasts.  In 
speaking  of  the  whistle,  he  described  it  as  a 
"screechy  whistle"  and  made  a  loud  noise. 

William  Webb,  a  passenger  on  defendant's 
car,  stated  that  he  was  seated  in  the  front 
car  and  heard  "two  small,  short  toots,  a  sort 
of  toot-toot,  as  we  were  starting  in  through 
the  woods;  there  is  a  little  woods  on  both 
sides  of  the  track  Just  east  of  North  Point 
Road." 

Wilbert  F.  Parrill,  another  passenger  in 
the  rear  car  of  the  defendant,  testified  that 
he  heard  the  whistle  of  the  car  Just  before 
reaching  North  Point  Road,  and  upon  looking 
out  saw  a  green  signal.  He  also,  heard  the 
whistle  blow  several  times  before,  that,  but 
did  not  exactly  locate  the  places. 

Elizabeth  Krupp,  a  little  girl,  and  her  com- 
panion, Elizabeth  Frede  Meyer,  on  the  occa- 
sion of  the  accident  were  upon  the  track  of 
the  defendant  company  at  a  point  westward 
of  the  North  Point  Road.  They  were  walk- 
ing eastwardly  upon  the  track,  meeting  the 
defendant's  car,  counting  the  ties. on  the  road, 
as  they  said,  when  they  heard  the  whistle  of 
the  car  some  distance  ahead  of  them  and  be- 
fore the  car  had  reached  North  Point  Road. 
It  resulted  In  their  getting  oft  the  track,  but 
they  still  continued  to  walk  beside  It  in  the 
direction  of  the  accident  and  saw  It  when  it 
occurred. 

William  Hook,  another  passenger  in  the 
front  car  of  the  defendant,  also  testified  that: 

"Before  they  came  to  the  crossing,  the  motor- 
man  blew  his  whistle,  I  took  very  i>articular 
notice  to  it  too." 

Goodman,    the    owner    and   chautFeur    in- 
charge  of  the  automobile,  when  asked,  "Was 
there  any  whistle  that  was  sounded?"  an- 
swered, "No  whistles."    "Q.  Is  your  hearing 
good  or  bad?    A  It  is  good." 

Adolph  Prutz,  who  was  seated  beside  Good- 
man in  the  automobile,  when  asked,  "Did 
yon,  or  not,  hear  any  sound  or  whistle?"  re- 
plied, "No,  sir;  not  until  it  got  right  on  us 
and  didn't  have  much  time  to  think." 
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Miss  Akehurst,  who  was  upon  the  back 
seat  of  the  antomobUe,  testified: 

"We  never  heard  the  car  whistle,  and  we 
never  beard  nothing  until  we  saw  one  end  of 
the  car  come  from  behind  the  trees." 

Mrs.  Goodman,  who  was  also  upon  the  back 
seat  of  the  automobile,  when  asked,  "Did 
you,  or  not,  hear  any  whistle?"  replied,  "I 
heard  nothing  at  all." 

The  plaintiff,  Mrs.  Craln,  did  not  say 
whether  she  heard  or  did  not  hear  the  wbls- 
Ue. 

In  the  case  of  Foley  v.  N.  Y.  Cent  A  Hud- 
son River  R.  Co.,  197  N.  T.  430,  90  N.  E.  1116, 
18  Ann.  Cas.  631: 

"Various  employ^  of  the  defendant,  some  of 
whom  were  charged  with  a  duty  in  respect 
thereto,  testified  positively  that  the  bell  operat- 
ed automatically  and  that  it  rang  constantly  as 
the  engine  approached  the  crossing.  Several 
witnesses  were  sworn  in  behalf  of  the  plaintiff 
for  the  purpose  of  establishing  that  it  did  not 
ring  until  after  the  accident  and  the  witness 
in  each  case  did  testify  that  be  did  not  hear  the 
l)ell  ring  before  the  accident.  Upon  further  ex- 
amination, however,  such  witness  invariably  tes- 
tified in  substance  that  he  did  not  listen  for 
the  bell,  and  that  bis  attention  was  not  in 
any  way  directed  at  the  time  to,  the  question 
whether  it  was  or  was  not  ringing,  and  also 
made  it  clear  that  he  was  not  in  such  a  position 
that  he  probably  must  have  heard  the  bell  if  it 
did  ring.  Thus  each  witness  at  the  clo^e  of  his 
examination  made  it  appear  that  bis  failure  to 
bear  the  bell  ring  did  not  occur  under  such 
circumstances  as  to  fairly  indicate  that  it  did 
not  in  fact  ring." 

Under  these  circumstances,  the  evidence 
was  regarded  as  insufficient. 

In  the  case  of  Culbane  T.  N.  T.  Cent  & 
Hudson  R.  B.  Co.,  60  N.  Y.  133,  the  court 
there  said: 

"The  two  witnesses  for  the  plaintiff  merely 
say  they  did  not  hear  the  bell,  bat  they  do  not 
say  that  they  listened  or  gave  heed  to  the  pres- 
ence or  absence  of  that  signal.  *  *  *  As 
against  positive,  affirmative  evidence  by  credi- 
ble witnesses  to  the  ringing  of  a  bell  or  the 
sounding  of  a  whistle,  there  must  be  something 
more  than  the  testimony  of  one  or  more  that 
they  did  not  hear  it,  to  authorize  the  submis- 
sion of  the  question  to  the  jury.  It  must  ap- 
I>ear  that  they  were  looking,  watching,  and 
listening  for  it,  that  their  attention  was  direct- 
ed to  the  fact,  so  that  the  evidence  will  tend  to 
some  extent  to  jprove  the  negative.  A  mere,  'I 
did  not  hear,'  is  entitled  to  no  weight  in  the 
presence  of  affirmative  evidence  that  the  signal 
was  given,  and  does  not  create  a  conflict  of  evi- 
dence justifying  a  submission  of  the  question 
to  the  jury  as  one  of  fact." 

In  the  case  of  Menard  et  al.  r.  Boston  & 
Maine  R.  Co.,  150  Mass.  386,  23  N.  E.  214,  It 
is  said: 

"A  witness  may  be  in  any  conceivable  attitude 
of  attention  or  inattention,  which  will  give  his 
evidence  value,  or  leave  it  with  little  or  no 
weight  But  where  his  position  Is  such  that  the 
sound  would  have  l>een  likely  to  have  attracted 
his  attention,  if  the  bell  had  been  rung,  bis  fail- 
ure to  hear  it  is  some  evidence  that  there  was  no 
ringing.  In  the  case  at  bar  there  were  six  witness- 
es who  testified  that  they  beard  no  bell  or  whis- 
tle. •  •  *  All  of  these  were  in  such  po- 
sitions that  they  easily  might  have  beard,  if 
the  signals  bad  been  given;  and  three  of  Uiem 
were  riding  at  great  risk  to  their  lives,  if  they 
failed  to  notice  such  signals  as  they  heard. 
These  three  would  certainly  be  expected  to  at- 


tend carefully,  and  to  know  whether  there  was 
any  warning  to  apprise  them  of  danger.  We 
are  of  opinion  that  the  jury  should  have  IieeZi 
permitted  to  consider  all  the  evidence  in  the 
case  upon  the  question  whether  the  defendant 
failed  to  ring  the  bell  or  sound  the  whistlei  as 
required  by  law." 

In  the  case  of  Balto.  &  Ohio  R.  Co.  v.  Rom- 
Ing,  96  Md.  67,  53  Atl.  672,  the  only  evidence 
of  any  negligence  on  the  part  of  the  defend- 
ant was  the  testimony  of  two  persons,  Sykes 
and  Phillips,  who  resided  a  short  distance 
away  from  the  station,  that  they  heard  at 
their  residence  "no  whistle  or  bell  from  the 
engine  prior  to  the  danger  signal  which  came 
simultaneously  with  the  crash  of  the  colli- 
sion," as  over  against  the  distinct  and  cir- 
cumstantial evidence  of  the  engineer  and  the 
fireman  and  the  operator  in  the  block  signal 
tower  at  the  station  that  the  customary  sig- 
nals of  the  approach  of  the  train  were  ex- 
changed between  the  engine,  by  whistling, 
and  the  tower,  by  moving  the  block  signal, 
and  that  the  bell  was  rung  from  the  engine 
as  usual.  The  court  there  held  that  such 
testimony  of  the  defendant's  alleged  negli- 
gence was  not  sufficient  to  go  to  the  Jury. 
But  it  was  not  shown  in  that  case  that  the, 
attention  of  the  witnesses  Sykes  and  Phillips 
was  in  any  way  attracted  to  the  whistle  or 
bell  of  the  engine.  They  were  not  charged 
with  any  duties  in  respect  thereto  and  were, 
oot  at  the  time  in  any  situation  of  danger  In 
connection  therewith,  nor  did  the  record  dis- 
close any  reason  they  might  have  had  for 
giving  heed  to  signals  of  danger  from  the  en- 
gine as  it  approached  the  crossing. 

In  'the  case  of  Northern  Central  Ry.  Co. 
T.'  Gilmore,  100  Md.  404,  60  Att.  19,  108  Am. 
St  Rep.  439,  3  Ann.  Cas.  445,  the  witness 
Kenny,  who  was  standing  in  the  door  of  a 
saloon  near  by,  and  Dean,  a  cart  driver, 
who  was  also  near  by  at  the  time  of  the  ac- 
cident, testified  they  heard  no  bell  rung  or 
signal  given  from  the  engine  as  it  approach- 
ed the  crossing,  and  Henry  Ruth,  another 
cart  driver,  testified  that: 

"The  engine  didn't  ring  any  bell  or  blow  any 
whistle  there.  There  was  nothing  at  all  done, 
only  after  the  boy  was  in  danger  and  could  not 
get  out  of  it  the  gatekeeper  tried  to  make  him 
come  l>ack." 

Against  this  was  the  evidence  of  the  en- 
gineer, fireman,  conductor,  gatekeeper,  and 
two  brakemen  who  testified  that  the  bell  was 
ringing  at  such  time.  In  that  case  the  de- 
fendant asked  the  court  to  instruct  the  Jury 
that: 

"The  testimony  of  witnesses  that  they  did 
not  hear  the  bell  was  not  evidence  that  it  was 
not  rung  and  must  be  entirely  disregarded  by 
them." 

And  in  their  brief  and  argument  the  de- 
fendant's counsel  relied  upon  the  case  of 
Balto.  &  Potomac  R.  Co.  v.  Romlng,  supra, 
as  an  authority  for  the  granting  of  such  in- 
struction, but  the  court  In  refusing  the  in- 
struction asked  for  said: 

"That  is  pushing  the  doctrine  of  Roming's 
Case  further  than  it  was  intended  by  us  to  go." 
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It  may  be  safely  stated  from  the  above- 
cited  authorities  and  others  that  where  the 
attention  of  those  testifying  to  a  negative 
was  not  attracted  to  the  occurrence  which 
they  say  they  did  not  see  or  hear,  and  where 
th^r  situation  was  not  such  that  they  proba- 
bly would  have  observed  It,  their  testimony 
Is  not  inconsistent  with  tliat  of  credible  wit- 
nesses who  were  in  a  situation  favorable  for 
observation  and  who  testify  affirmatively  and 
posltiTely  to  the  occurrence.  Clilcago,  etc., 
B.  Ck).  v.  Andrews,  130  Fed.  65,  64  C.  C.  A. 
399.  But  if  it  be  shown  that  the  witness 
could  have  observed  the  signal,  had  it  been 
given,  and  that  his  attention  was  attracted 
tf^ereto  because  of  a  duty  imposed  ui)on  him 
in  connection  therewith,  or  because  of  the 
known  position  of  danger  in  which  he  was 
at  the  time  placed,  naturally  suggesting  that 
he,  for  his  own  safety  and  protection,  should 
look  and  listen  for  the  warning  or  signal  of 
danger;  or  If  It  t>e  shown  from  the  facts 
and  drcnmstances  of  the  case  that  for  any 
cause  or  reason  his  attention  was  attracted 
thereto,  and  that  he  at  such  time  was  look- 
ing and  listening  for  the  ringing  of  the  bell 
or  the  sounding  of  the  whistle,  the  fact  that 
be  did  not  see  or  hear  the  signal  is  evidence 
sufficient  to  go  to  the  Jury  tending  to  show 
that  such  warning  or  signal  was  not  given. 

It  must  be  conceded  that  It  is  difficult  at 
times  to  determine  whether  that  which  is 
termed  negative  testimony  has  sufficient 
probative  value  to  warrant  its  submission  to 
the  jury. 

"The  opportunity  of  the  witness  for  hearing 
the  signals,  the  place  where  be  was  located  at 
the  time,  whether  he  was  on  the  lookout  for  the 
train  and  listening  for  the  signals,  are  all  im- 
portant matters  to  be  taken  into  consideration 
by  the  trial  judge  when  he  is  called  on  to  ^ass 
upon  this  question."  Winterbottom  v.  Fhila., 
etc..  K.  Co.,  217  Pa.  574,  66  Atl.  864. 

In  the  case  before  us,  Goodman,  the  own- 
er and  chauffeur  in  charge  of  the  automobile 
at  the  time  of  the  accident,  testified  he  knew 
there  was  a  crossing  somewhere  In  the  vicini- 
ty, but  Just  where  he  did  not  know,  and  sug- 
gested to  Pmtz,  who  was  sitting  beside  him, 
that  they  should  look  out,  keep  looking  out, 
that  they  did  not  get  in  any  danger  from  an 
approaching  car;  that  they  both  looked  out 
for  about  three-fourths  of  a  mile  before 
reaching  the  crossing.    And  Prutz  testified: 

"We  had  been  looking  out  for  the  crossing, 
we  were  looking  for  it,  and  by  the  time  we  got 
there  the  car  shot  by." 

What  was  said  by  Goodman  concerning  the 
crossing  In  that  vicinity  and  the  necessity  for 
watchfulness  to  avoid  danger  from  an  ap- 
proaching car  was  heard  by  those  with  him 
in  the  automobile,  and  all  were  fully  aware 
of  the  dangerous  position  in  which  they  were 
placed  In  respect  to  an  approaching  car, 
and  such  position  would  naturally  suggest 
to  them,  looking  to  their  own  safety  and 
protection,  that  they  should  look  and  listen 
for  signals  of  warning  from  an  approaching 
car,  and  they  all,  except  the  plaintiff,  in- 


cluding both  Goodman  and  Prutz,  testified 
that  they  heard  no  whistle  or  signal  of  warn- 
ing as  It  approached  the  crossing,  and  Good- 
man testified  there  was  "no  signal"  blown, 
not  simply  that  he  did  not  hear  it,  but  as 
a  matter  of  fact  It  was  not  blown.  In  this 
particular  this  case  is  unlike  the  Homing 
Case,  but  similar  to  the  Gilmore  Case.  In 
the  former  case  the  witnesses  testified  they 
did  not  hear  the  signals,  while  in  the  latter 
case  one  of  the  witnesses  for  the  plaintiff 
testified  that  "the  engine  did  not  ring  any 
bell  or  blow  any  whistle." 

[4]  The  evidence  of  the  motorman  and 
others  in  the  car  was  that  he  (the  motorman) 
blew  the  whistle  when  at  the  "green  signal," 
75  feet  east  of  the  crossing,  at  which  time 
he  was  going  12  or  15  miles  an  hour.  It  is 
not  shown  exactly  where  upon  the  public  road 
the  automobile  was  at  this  time,  nor  does 
the  evidence  disclose  how  fast  it  was  going. 
The  only  evidence  In  respect  thereto  is  that 
of  the  motorman  and  Miss  Akehurst.  The 
former  said  it  was  going  at  a  high  rate  of 
speed,  while  the  latter  said  it  was  going 
"very  slowly."  Goodman,  who  could  have 
spoken  with  more  accurateness  as  to  the 
speed  of  his  automobile  than  the  others.  Is 
silent  in  respect  thereto,  although  his  atten- 
tion was  called  to  it  when  asked  if  he  had 
not  stated  to  some  one  that  he  was  running 
along  the  road  at  about  fifteen  miles  an  hour. 
But,  in  any  event,  the  automobile  could  not 
have  been  very  far  from  the  crossing  at  the 
time  the  whistle  was  said  to  have  been  blown 
75  feet  therefrom.  The  whistle  was  a  loud, 
screechy  whistle,  as  testified  to  by  the  motor- 
man,  and  the  question  whether  it  could  have 
been  heard  by  Goodman  and  those  In  the 
machine  with  him,  who  testified  that  it  did 
not  blow,  or  that  they  did  not  hear  it,  al- 
though listening,  should  have  been  submitted 
to  the  Jury  upon  the  evidence  of  said  wit- 
nesses. Had  the  whistle  been  heard  by  Good- 
man or  by  any  of  those  with  him  In  the  au- 
tomobile and  the  fact  communicated  to  him, 
he  could  have  avoided  the  accident,  and  thus 
the  failure  of  the  defendant  to  give  such 
signal,  If  that  fact  be  shown,  would,  we 
think,  have  a  close  causal  connection  with 
the  accident 

The  evidence  of  Goodman,  who  testified 
that  there  was  no  whistle,  and  the  evidence 
of  Prutz,  Mrs.  Goodman,  and  Miss  Akehurst, 
all  of  whom  testified  that  they  did  not  hear 
the  whistle,  we  think,  under  the  circumstanc- 
es and  facts  of  this  case,  should  have  gone 
to  the  Jury.  We  are  not  called  upon  to  de- 
termine the  weight  of  the  evidence  that  the 
whistle  was  not  heard,  as  against  the  posi- 
tive evidence  of  the  defendant  that  the  whis- 
tle was  blown:  that  was  for  the  Jury,  but 
we  simply  pass  upon  the  question  whether 
there  was  evidence  legally  sufficient  to  en- 
title the  plaintiff  to  have  her  case  consid- 
ered by  the  Jury,  and,  as  we  have  Just  said, 
in  our  opinion  the  evidence  referred  to  should 
have  been  submitted  to  the  Jury,    P.  B.  &  W. 
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B.  B.  Co.  T.  Hogeland,  66  Md.  100,  7  Atl. 
105,  69  Am.  Bep.  159. 

[(]  But  In  submitting  this  case  to  the  Jury, 
we  think  the  reference  In  the  first  prayer  of 
the  plaintiff  to  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  defendant 
was,  under  the  facts  and  circumstances  of 
the  case,  too  generally  stated.  The  attention 
of  the  jury  should  have  been  specifically  di- 
rected In  its  findings  to  the  alleged  failure 
of  the  defendant  to  blow  Its  whlstie.  Inas- 
much as  that  Is  the  only  negligence  of  the 
defendant,  if  it  be  shown  to  exist,  that  is 
found  in  tills  case.  We  do  not  mean  to  say 
tliat  this  is  not  ordinarily  a  good  prayer  in 
cases  of  this  character,  for  it  has  been  re- 
peatedly held  to  be  good  In  other  cases;  but 
in  tills  case,  where  the  alleged  negligence  of 
the  defendant  Is  confined  solely  to  its  alleged 
fallnre  to  blow  the  whistle  as  the  train  ap- 
proached the  crossing,  we  tliink,  by  the 
prayer,  the  mind  of  the  Jury  should  have 
been  specifically  directed  to  tliat  question: 
but  Inasmuch  as  the  lower  court  was  not  re- 
quested to  be  more  specific,  and  as  the 
prayer  follows  others  which  have  been  ap- 
proved, we  would  not  reverse  the  case  on 
tills  ground. 

[8,  7]  By  the  second  prayer  of  the  plaintifT 
the  court  was  asked  to  instruct  the  Jury  that, 
should  they  find  the  facts  contained  In  the 
first  prayer,  and  should  further  find  that  at 
the  time  of  the  accident  the  female  plaintifC 
was  an  invited  gaest  in  the  automobile,  and 
tliat  she  exercised  no  control  over  the  driv- 
ing and  management  of  the  same,  but  that 
the  same  was  owned  by  the  witness  Harvey  L. 
Goodman,  and  that  the  said  Harvey  In  Good- 
man was  driving  and  controlling  the  said 
antomoblle,  that  even  if  they  find  that  the 
said  Harvey  L.  Goodman  was  guilty  of  neg- 
ligence In  the  manner  in  which  he  managed 
and  drove  the  automobile,  which  contributed 
to  the  happening  of  the  accident,  that  as  a 
matter  of  law  the  negligence  of  Harvey  L. 
Goodman  cannot  be  Imputed  to  the  plaintiff 
and  forms  no  bar  to  the  right  of  recovery  of 
the  plaintiff  in  this  case  against  the  defend- 
ant; and  further  that  there  Is  no  evidence  In 
this  case  legally  sufllcient  to  show  any  negli- 
gence on  the  part  of  the  plaintiff  directly 
contributing  to  the  happening  of  the  Injury 
complained  of. 

In  the  cases  of  P.  B.  &  W.  B.  B.  Co.  v. 
Hogeland,  66  Md.  160,  7  Att.  105,  59  Am.  Bep. 
169,  B.  *  O.  R.  R.  Co.  V.  State,  Use  of 
Strunz,  70  Md.  335,  29  Atl.  618,  47  Am.  St. 
Rep.  415,  and  United  R.  B.  Co.  v.  Biedler,  98 
Md.  664,  56  Atl.  813,  this  court  has  held  that: 

"It  may  be  stated  as  the  general  rule  of  the 
courts  of  this  country,  with  but  few  exceptions, 
that  the  contributory  negligence  of  a  carrier,  or 
of  the  driver  of  a  public  or  private  vehicle,  not 
owned  or  controlled  by  the  passenger,  and  who 
is  himself  without  fault,  wul  not  constitute  a 
bar  to  the  ri^bt  of  the  passenger  to  recover  for 
injuries  received.  The  only  principle  upon 
which  such  contributory  negligence  could  liar 
the  right  of  recovery  is  that  the  driver  should 


be  regarded  as  the  agent  or  servant  of  the  pas- 
senger," 

Tills  is  undoubtedly  the  established  law  of 
this  state,  and  we  have  no  inclination  to  de- 
part from  it 

In  this  case  the  question  before  us,  as  we 
view  it.  Is  not  whether  Goodman's  negli- 
gence Is  to  be  imputed  to  the  plaintiff,  but 
whether  she  omitted  that  due  care  which  un- 
der the  circumstances  she  was  bound  to  take, 
and  whether  there  is  evidence  to  be  found  in 
the  record  sufilcient  to  go  to  the  Jury  tending 
to  show  a  want  of  such  care  on  her  part 

The  case  of  Brommer  v.  Penn.  B.  K.  Co., 
179  Fed.  577,  103  C.  C.  A.  135,  29  L.  B.  A. 
(N.  S.)  024,  is  very  much  like  the  case  at  ba;. 
In  tliat  case  Brommer  was  driving  his  auto- 
mobile which  collided  with  a  train.  With 
him  were  Mr.  and  Mrs.  Henderson  and  Miss 
Blockson,  all  of  whom  Brommer  had  Invited 
to  ride  with  him.  Mrs.  Henderson  was  kill- 
ed and  the  other  three  occupants  Injured. 
Tlieee  three  brought  suit  The  three  cases 
were  tried  together  and  were  so  argued  in 
the  court  above.  In  the  trial  court  Brommer 
was  held  guilty  of  contributory  negligence, 
and  It  directed  a  verdict  against  Mm;  but 
verdicts  and  judgments  were  recovered  by 
Henderson  and  Miss  Blockson.  Appeals  were 
taken  from  each  of  these  Judgments.  The 
judgment  against  Brommer  was  afilrmed,  the 
one  in  favor  of  Henderson  was  reversed,  and 
the  Judgment  received  by  Miss  Blockson  af- 
firmed. 

In  discussing  the  Henderson  Case,  t^e 
court  said: 

"Brommer  then  being  culpably  negligent,  was 
Henderson,  who  sat  on  the  seat  beside  him, 
any  less  so?  *  *  *  In  our  view  the  question 
betore  us  is  not  whether  Brommer's  negligence 
is  to  be  imputed  to  other  occupants  of  the  car, 
but  whether  they,  or  any  of  them,  omitted  tliat 
due  care— and  negligence  is  lack  of  due  care — 
which  under  the  circumstances,  they  were  bound 
to  take.  •  •  •  Henderson  was  under  obli- 
gation to  take  due  care  of  his  own  safety, 
tie  was  not  a  passenger  for  hire.  He  was  en- 
gaged in  a  common  purpose  of  a  pleasure  ride 
with  the  driver  of  the  machine,  he  knew  they 
were  approaching  a  railroad  crossing.  Being 
free  from  the  engrossing  work  of  operating  the 
machine,  and  occupying  a  seat  beside  the  driv- 
er) he  was  in  an  even  better  situation  than 
Brommer  to  look  out  for  the  safety  of  the 
machine.  His  own  safety  and  the  instinct  of 
self-preservation  should  have  led  him  to  do  so. 
Under  the  circumstances,  his  duty  was  well 
stated  in  Davis  v.  Chicago  &  R.  I.  &  P.  B.  Co.. 
159  Fed.  18,  88  C.  C.  A.  496,  16  L.  R.  A.  (N. 
S.)  424,  where  it  was  said:  'Under  the  facts 
of  this  case,  the  relation  that  ttie  plaintiff  sus- 
tained to  his  companion  Pfeutze  did  not  permit 
him  to  sit  dumb  and  inert  in  the  vehicle,  taking 
no  heed  of  a  known  danger,  permitting  Pfeutze 
to  drive  into  a  pitfall  or  on  a  deadly  railroad 
track,  implicitly  trusting  his  life  and  limbs  to 
the  discretion  of  bis  companion  without  a  word 
of  warning  or  protest.'  It  is  now  the  better 
recognized  rule  of  law  that  as  to  such  a  person 
situated  as  was  the  plaintiff,  riding  in  a  vehicle 
in  mere  companionship  with  his  friend,  engaged 
upon  mutual  adventure,  it  is  as  much  his  duty 
as  that  of  the  driver  to  take  observation  of  dan- 
gers and  to  avoid  them  if  practicable,  by  sug- 
geation  and  protest.  In  other  words,  he  is  re- 
quired to  exercise  ordinary  care  to  avoid  in- 
jury.    Mittelsdorfer  v.   West  Jersey  &  S.   B. 
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Ca,  77  N.  J.  Law,  702,  73  AA  840;   Wach-I 
emith  V.  B.  &  O.  B.-  Co..  233  Pa.  465,  82  AU. 
755,  Ann.  Cas.   1913B,  670:    Clarke  y.  Con- 
iMcUcut  Co.,  83  Conn.  219,  76  Atl.  623." 

The  court  held  in  tbe  Brommer  Case  that 
there  was  no  escape  from  the  conclusion  that 
Henderson  was  equally  culpable  with  Brom- 
mer. But  in  the  case  of  Miss  Blockson  the 
Judgment  of  the  court  below  was  affirmed, 
and  the  court  in  its  opinion  said: 

"While  holding  her  to  a  due  measure  of  care 
in  80  far  as  her  situation  and  surroundings  en- 
abled her  to  exercise  it,  we  have  no  proof  she 
did  not  exercise  it,  or  that  anything  she  saw  or 
failed  to  see  contributed  in  any  way  to  the 
accident.  •  •  *  ghe  franltly  admits  that  she 
did  not  look,  for  the  reason  that  she  was  sitting 
in  the  back  seat  of  the  automobile,  and,  as  it 
appears,  on  the  opposite  from  that  from  which 
the  train  approached.  •  •  •  There  is  no 
evidence  to  uiow  she  knew  that  they  were  ap- 
proaching a  railroad  crossing,  or  from  the  posi- 
tion she  occupied,  sitting  behind  the  men  on  the 
front  seat,  she  could  have  known  it  by  the  exer- 
cise of  ordinary  care." 

Tbe  court  held  in  her  case  that  tbey  could 
not  say,  as  a  matter  of  law,  that  she  was 
guilty  of  contributory  negligence. 

[8]  Nor  can  we  say  in  this  case,  upon  the 
evidence  produced,  that  the  plaintiff,  as  a 
matter  of  law,  was  guilty  of  contributory 
negligence;  but  nevertheless  we  think  the 
evidence  tending  to  show  a  want  of  due  care 
cm  her  part — which  under  the  circumstances 
she  was  bound  to  take — should  have  been 
submitted  to  the  Jnry.  Tbe  plaintUt  testi- 
fied that: 

"Just  before,  hardly  two  minutes  before  the 
accident,  I  heard  Mr.  Goodman  make  a  remark 
to  Mr.  Fratz:  'Now  there  is  a  crossing  along 
here  somewhere.  Just  where  it  is  located  I  do 
not  know.'  He  said  that,  I  heard  it  plain,  and 
it  didn't  seem  hardly  a  minute  before  this  car 
came.  That  is  all  I  can  say.  That  is  all  I  re- 
member." 

As  stated  by  Miss  Akehurst,  tbe  plaintiff 
was  enjoying  the  scenery  along  the  public 
highway.  The  poles  16  or  18  inches  in  diam- 
eter upon  each  side  of  the  railroad  track  at 
a  distance  not  greater  than  110  feet  apart, 
with  the  wires  strung  updn  them,  extending 
for  at  least  half  a  mile  to  the  westward,  lo- 
cating the  railroad  and  its  crossing  upon  the 
highway,  and  thus  pointing  out  the  place  of 
danger  of  which  Goodman  had  given  notice 
to  those  in  the  automobile,  including  the 
plaintUT,  were  plainly  visible  at  a  point  upon 
the  highway  some  distance  from  the  cross- 
ing, and  it  would  seem  that  said  poles  and 
wires  would  have  been  noticed  and  observed 
by  the  plaintiff  in  the  exercise  of  ordinary 
care  and  caution  on  her  part  to  avoid  the 
tlireatened  danger;  but,  if  they  were  observ- 
ed by  her,  she  made  no  mention  of  them. 
Wltli  these  facts  in  evidence,  we  think  that 
the  second  prayer  of  the  plaintiff,  by  which 
the  Jury  was  instructed  that  there  was  no 
evidence  legally  sufficient  to  show  any  negli- 
gence on  the  part  of  the  plaintiff  directly 
contributing  to  the  hapipening  of  the  injury 
complained  of,  should  not  have  been  granted. 


The  defendant's  first,  second,  third,  fourth, 
fifth,  sixth,  and  B  prayers  we  think  were 
properly  rejected,  while  in  our  opinion  its 
A  and  D  prayers  should  have  been  granted, 
as  (^ered. 

[>]  This  brings  us  to  the  exceptions  upon 
the  admission  of  testimony. 

Dr.  Tanner,  a  witness  produced  by  the  plain- 
tiff, testified  that  he  attended  the  plaintiff 
Inunediatdy  after  the  alleged  injuries  were 
received  by  her  in  August,  lul2,  and  that 
upon  her  return  to  Baltimore  for  the  trial  of 
this  case  in  1913  he  examined  her  and  found 
her  "in  an  extremely  nervous  condition,  typi- 
cal traumatic  neurasthenia,"  and  that  she 
was  suffering  at  such  time  from  said  trouble 
more  than  she  was  at  the  time  of  leaving  the 
city  In  September,  1912.  After  testifying 
that  he  had  heard  the  testimony  of  all  the 
witnesses  in  court,  he  was  asked: 

"Assuming  that  the  testimony  be  true,  her 
condition  before  as  compared  with  her  condi- 
tion after  the  accident,  to  what  do  you  attribute 
her  subsequent  condition?  A.  To  the  injuries 
received  at  the  time  of  the  accident..  Q.  In 
your  opinion,  is  that  permanent  or  otherwise?" 

To  this  question  the  defendant  objected, 
but  the  objection  being  overruled,  he  was 
permitted  to  answer  that,  "It  is  permanent 
and  progressive."  This  ruling  of  the  court 
forms  the  first  exception. 

It  is  urged  against  the  admission  of  this 
testimony  that  it  is  uncertain  and  indefinite 
as  to  the  condition  referred  to.  The  witness 
had  previously  testified  that  when  he  first 
saw  her  at  the  hospital  she  had  a  scalp  wound 
on  the  left  side  of  her  head,  and  her  shoul- 
der, arms,  back,  and  lower  limbs  were  bruis- 
ed and  discolored.  This  is  the  extent  of  his 
description  of  her  injuries  at  that  time. 
There  can  be  no  doubt,  we  think,  that  the 
condition  referred  to  was  the  nervons  condi- 
tion which  he  found  at  the  time  of  the  exam- 
ination a  few  days  before  the  trial  of  the 
.case,  and  not  to  the  wounds  and  bruises  that 
he  found  immediately  after  the  accident  oc- 
curred. 

The  second,  third,  fourth,  and  fifth  excep- 
tions relate  to  the  testimony  of  Holmes,  the 
assistant  engineer  of  the  appellant  company, 
who  was  asked  as  to  the  unobstructed  view  of 
tbe  tracks  of  the  railroad  looking  eastward 
from  the  different  point  upon  the  highway 
north  of  the  crossing  and  within  the  lines  of 
the  right  of  way  of  the  defendant  company. 
We  can  discover  no  sufficient  objection  to 
the  admission  of  this  testimony,  and.  In  our 
opinion,  the  court  erred  in  excluding  It 

As  to  the  sixth  and  seventh  exceptions,  we 
think  the  witness  Elizabeth  Knipp  should 
have  been  permitted  to  answer  the  questions 
propounded  to  her,  although  we  would  not 
regard  the  error  as  a  reversible  one. 

The  Judgment  of  the  court  below  will  be 
reversed. 

Judgment  reversed,  with  costs  to  appel- 
lants, and  new  trial  awarded. 
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(m  Md.  Its) 
COUNTY  COMMISSIONERS  OF  CARROLIi 
COUNTY     V.     MAYOR     AND     COMMON 
COUNCIL  OF  WESTMINSTER.     (No.  7.) 

(Court  of  Appeals  of  Maryland.     March  19, 

and  April  8,  1914.    Rehearing  Denied 

May  14,  1914.) 

1.  HioHWATs  (§  130*)— Taxation— Disposi- 
tion OP  Proceeds — Reuedy. 

A  suit  by  a  city  for  an  accounting  from  the 
county  commissioneTB  of  the  amounts  received 
for  road  tax  in  each  of  several  years,  and  for 
the  payment  over  of  any  sums  which  may  be 
found  due  to  the  city  under  Acts  1890,  c.  508, 
requiring  the  county  commissioners  to  pay  to 
the  city  a  half  of  the  amount  of  taxes  c<dlect- 
ed  for  road  purposes  on  assessable  property 
within  the  city,  for  use  by  it  for  its  streets,  is 
properly  brought  in  equity,  for  there  is  no 
means  available  to  the  city  to  know  with  pre- 
cision the  amounts  actually  collected  for  such 
taxes,  except  the  accounts  and  returns  in  the 
possession  of  the  county  commissioners,  and  the 
suit  is  in  effect  one  for  discovery. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  387;   Dec.  Dig.  §  130.»] 

2.  HiouwATS  (J  180*)— Taxation— Suit  fob 
Accounting  —  Obugation  of  Compulin- 

ANT. 

A  city  suing  the  connty  commissioners  for 
an  accounting  of  the  amounts  received  by  them 
for  road  taxes  in  certain  years,  and  for  the 
payment  over  to  the  dty  of  any  sum  found  due 
under  Acts  1890,  c.  508,  requiring  the  county 
commissioners  to  pay  annually  to  the  city  half 
of  the  taxes  collected  for  road  purposes  on  as- 
sessable property  liable  to  taxation  within  its 
limits,  must  furnish  a  list  of  the  taxable  prop- 
erty within  its  limits  as  a  condition  of  relief, 
where  the  cit^  has  express  authority  to  assess 
property  within  its  limits,  and  where  the  coun- 
ty commissioners  make  their  assessment  by  dis- 
tricts one  of  which  includes  the  dty. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  387;    Dec.  Dig.  S  130. •] 

3.  Taxation  (|  44*)— Statutes— Vauditt. 

Acts  1890,  c  508,  requiring  county  com- 
missioners to  pay  annually  to  a  city  in  the 
county  half  the  taxes  collected  for  road  pur- 
poses on  assessable  dty  property  for  use  by  it 
for  the  dty  streets,  does  not  violate  Bill  of 
Rights,  art  15,  requiring  every  person  in  the 
state  or  holding  property  therein  to  contribute 
his  proportion  of  public  taxes  for  the  support 
of  the  government  according  to  his  actual 
worth  in  real  and  personal  property;  no  ine- 
quality of  taxation  resulting  from  the  operation 
of  the  act. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  44.*] 

4.  Highways  (8  99%,  New,  toL  14  Key-No. 
Series)— Taxation--t8tatutoby  Pbovisions 
-<!onstbuction. 

Under  Acts  1906,  c.  365,  providing  for  s 
general  road  system  for  Carroll  county,  and 
providing  for  a  spedal  road  fund  for  use  in  the 
repair  of  roads  and  bridges  in  the  county,  and 
for  a  general  fund  for  use  in  the  construction 
of  all  bridges  costing  over  $100,  and  spedal 
permanent  improvements  or  temporary  repairs 
to  nlain  roads,  the  general  fund  is  applicable 
for  large  bridges  and  the  permanent  improve- 
ment of  roads  built  under  Acts  1904,  c.  225. 

5.  Highways  (8  122*)— Taxation— Statutes 
—Repeal. 

Acts  1890,  c.  508,  requiring  the  connty 
commissioners  of  Carroll  county  to  pay  to  a 
dty  therein  half  of  the  taxes  collected  for  road 
purposes  from  assessable  dty  property  for  use 
for  its  streets,  was  not  repealed  by  Acts  1892, 
c.  164,  giving  to  road  commissioners  the  power 


to  fix  the  rate  of  taxes  for  road  purposes,  but 
leaving  with  the  county  commissioners  the  levy 
of  the  taxes  and  declaring  that  inconsistent 
Acts,  except  Laws  1890,  c.  508,  shall  be  r«- 
pealed. 

[Ed.  N«te.— For  other  cases,  see  Highways, 
Cent.  Dig.  88  380,  393;  Dec.  Dig.  8  122.*] 

6.  Highways   (8  122«)—Taxation— Statutes 
—Repeal. 

Acts  1^0,  c.  508,  was  not  repealed  by  Acts 
1904,  c.  225,  dealing  in  a  comprehensive  man- 
ner with  county  roads  in  the  state,  and  de- 
daring  that  nothing  therein  shall  affect  the 
present  method  of  road  construction  or  repair 
by  counties  at  their  own  expense  or  otherwise, 
as  authorized  by  law. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  88  380,  393;  Dec.  Dig.  8  122.*] 

7.  Highways  (8  122*)— Taxation— Statdtm 
— Repeal. 

Acts  1890,  c.  508,  was  not  repealed  by 
Acts  1906,  c.  365,  providing  a  general  road  sys- 
tem for  Carroll  county,  and  for  spedal  and  gen- 
eral road  funds,  and  expressly  excepting  from 
the  repeal  provision  acts  relating  to  the  pay- 
ment of  a  portion  of  a  special  road  tax  to  in- 
corporated towns,  especially  in  view  of  the  re- 
peal and  re-enactment  by  Acts  1910,  c.  341,  of 
the  charter  of  the  city  of  Westminster,  which 
declares  that  local  laws  affecting  it  shall  not 
be  repealed,  but  shall  remain  in  force,  and  ^e- 
cifically  mentioning  the  act  of  1890  as  not  re- 
pealed. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  8|  380,  393;    Dec.  Dig.  8  122.»] 

8.  Highways  (S  130*)— Taxation— Statutes- 
Construction. 

Under  Acts  1890,  c.  508,  requiring  the 
county  commissioners  to  pay  annually  to  a  dty 
in  the  county  half  of  the  road  taxes  collected 
from  taxable  city  propert;r  for  use  by  it  for  its 
streets  and  roads,  the  city  is  entitled  to  its 
part  of  sums  collected  for  the  construction  and 
repair  of  bridges  costing  less  than  $100,  for 
such  structures  are  mere  incidents  to  road 
maintenance,  and  may  be  included  as  a  part  of 
the  road  expenditures  and  a  separate  and  dis- 
tinct account  for  such  bridges  need  not  be  kept 
[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  8  387;   Dec.  Dig.  8  130.*] 

9.  Highways  (8  130*)— Taxation— Statotbs 
—Construction. 

A  levy  by  county  commissioners  of  taxes 
for  large  bridges  and  main  roads  as  authorized 
by  Acts  1906,  c.  365,  is  not  within  Acts  1890. 
c.  508,  requiring  the  commissioners  to  pay  ao- 
nuaUy  to  a  city  half  the  road  taxes  collected 
from  taxable  city  property,"  for  the  dty  is  not 
entitled  to  a  half  of  the  taxes  levied  and  col- 
lected for  large  bridges  and  main  roads. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  8  387;    Dec  Dig.  8  130.*] 

10.  Afpkal  and  Ebbob  (8  878*)— Qubstionb 
Reviewable— Party  Failing  to  Appeal. 

A  party  taking  no  appeal  is  not  entitled 
to  a  review  of  alleged  adverse  rulings  on  an  ap- 
peal taken  by  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  35T3-3580:  Dec.  Dig.  i 
878.*] 

Appeal  from  (Circuit  Court,  Carroll  Conn- 
ty, In  Equity ;  William  H.  Thomas  and  Wm. 
Henry  Forsythe,  Jr.,  Judges. 

"To  be  officially  reported." 

Snit  by  the  Mayor  and  Common  Council  of 
Westminster  against  the  County  Commis- 
sioners of  Carroll  County.  EYom  a  decree 
for  complainant,  defendant  appeals.  Af- 
firmed. 


•For  othw  cases  s««  gam*  topic  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Seriea  &  Rep'r  Indexes 
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Argued  before  BOTD,  0.  J.,  and  BRISCOE, 
PATTISON,  URNER,  STOOKBRIDGB,  and 
CONSTABLB,  JJ. 

Charles  E.  Fink,  of  Westminster,  for  ap- 
pellant Ooy  W.  Steele,  of  Westminster,  for 
appellee. 

PER  CURIAM.  The  decree  in  this  case 
will  be  affirmed  for  reasons  to  be  given  in 
an  opinion  to  be  hereafter  filed. 

Decree  affirmed,  the  appellant  to  pay  the 
costs. 

STOCKBRIDGE,  J.  The  city  of  Westmin- 
ster was  created  a  municipal  corporation 
prior  to  the  year  1860.  It  was  the  county 
seat  of  Carroll  county  and  remained  a  part 
of  that  county,  but  the  municipal  corporation 
was  given  certain  special,  separate,  and  dis- 
tinct powers  which,  with  the  several  amend- 
ments to  them,  were  included  as  a  portion  of 
the  local  laws  of  Carroll  county  when  those 
laws  were  codified  in  1888,  and  they  appear 
in  the  Code  of  that  year  in  sections  214  to 
254  of  article  7  of  the  Public  Local  Laws. 
Among  the  powers  given  to  the  municipal 
corporation  was  the  control  over  the  streets, 
roads,  and  alleys  within  the  corporate  lim- 
its, whether  for  the  purpose  of  condemning 
and  opening  new  highways,  or  of  repairing 
and  maintaining  the  existing  ones.  Sections 
227  and  228.  By  sections  229  and  231  there 
was  also  vested  in  the  municipal  body  the 
power  to  assess  property  located  within  or 
belonging  to  residents  living  within  the  cor- 
porate limits,  as  established  by  the  Leglsla- 
tnrfc  At  the  same  time,  there  existed  in  the 
county  commissioners  of  Carroll  county  the 
general  powers  vested  In  the  county  commis- 
sioners by  the  Code  of  Public  General  Laws, 
and  now  appearing  in  the  Code  (1912),  art 
25,  J  2. 

In  the  year  1890  the  General  Assembly 
passed  an  act  designated  as  chapter  SOS  of 
the  acts  of  tliat  year.  By  this  it  was  pro- 
vided: 

"That  it  shall  be  the  duty  of  the  county  com- 
misBioner*  of  Carroll  county  to  pay  annually 
to  the  mayor  and  common  council  of  Westmin- 
ster, one-half  of  the  amount  of  taxes  levied  and 
collected  annually  by  said  county  commission- 
ers for  road  purposes,  upon  assessable  property 
liable  to  taxation  within  the  limits  of  the  city 
of  Westminster,  to  be  appropriated  and  used 
by  the  said  mayor  and  common  council  of  West- 
minster, for  tb€  repair,  maintenance  and  im- 
f>roTement  of  the  streets  and  roads  within  the 
imits  of  said  city." 

In  the  year  1891  the  county  commissioners 
of  Carroll  county  paid  over  to  the  mayor 
and  common  council  of  Westminster  from  the 
levy  of  1S90  the  sum  of  $800,  as  the  propor- 
tion due  the  city  from  the  tax  collected  by 
said  county  commissioners,  and  which  sum 
of  $800  was  assumed  to  represent  the  one- 
half  of  the  road  taxes  levied  upon  and  col- 
lected from  assessable  property  within  the 
limits  of  Westminster,  in  conformity  with 
the  provisions  of  4ie  act  of  1890  Just  quoted. 


Since  the  year  1891  the  city  of  Westminster 
has  annually  presented  a  bill  to,  and  re- 
ceived from,  the  county  commissioners  the 
like  sum  of  $800  per  annum,  upon  an  as- 
sumption that  ttiis  was  the  proper  amount 
of  the  proportion  of  taxes  collected,  to  which 
the  city  was  entitled  under  the  provisions  of 
the  act  of  1890,  and  this  payment  has  been 
made  irrespective  of  whether  there  was  an 
Increase  or  decrease  in  the  assessable  basis, 
or  moneys  collected  for  the  road  tax  of  the 
county,  and  entirely  irrespective  of  the  rate 
per  hundred  dollars  levied  for  road  purposes 
in  any  of  the  Intervening  years. 

The  present  bill  is  filed  by  the  municipal 
corporation  for  an  accounting  upon  the  part 
of  the  county  commissioners  of  the  amounts 
received  by  them  for  such  road  tax  in  each 
of  the  years,  and  for  the  payment  over  of 
any  sum  or  sums  which  may  be  fonnd  to  be 
due  to  the  municipal  corporation  as  the  re- 
sult of  such  accounting,  and  that  without  be- 
ing furnished  a  list  of  the  assessable  prop- 
erty liable  to  taxation  within  the  limits  of 
the  city  of  Westminster  by  the  municipal  au- 
thorities. The  bill  further  prays  for  the  re- 
scission of  the  agreement,  if  any,  between  the 
county  commissioners  of  Carroll  county  and 
the  mayor  and  city  council  of  Westminster 
for  the  acceptance  of  $800  as  the  full  share 
accruing  to  the  city  from  the  annual  road 
levy,  and  that  the  recdpts  which  had  been 
given  may  be  deemed  as  part  payment  only 
on  account  of  each  annual  levy. 

[1]  The  bill  was  demurred  to  upon  various 
grounds,  which  demurrer,  after  hearing,  was 
overruled.  Some  of  the  questions  raised  un- 
der the  demurrer  may  properly  be  disposed 
of  in  limine.  Thns  the  demurrer  raised  the 
question  of  equitable  Jurisdiction  in  a  case 
of  Oils  character,  upon  the  ground  that  if 
there  was  any  remedy  at  all,  there  was  a 
full,  complete,  and  adequate  remedy  at  law. 
It  will  be  sufficient  upon  this  point  to  say 
that  the  question  of  adequacy  or  inadequacy 
of  the  remedy  at  law  must  depend  in  each 
case  largely  upon  the  facts  of  the  particular 
case.  The  general  rules  are  well  and  cor- 
rectly stated  in  Miller's  Equity  Procedure, 
I  721,  and  in  a  note  to  the  case  of  Wiggins  v. 
Bisso,  2  Am.  &  Eng.  Dec.  in  Eq.  (Ist  Series) 
65.  An  examination  of  the  record  in  this 
case  satisfies  this  court  that  the  character  of 
the  accounts  involved  is  such  as  to  present  a 
case  proper  for  an  equitable  accounting, 
rather  than  a  suit  at  law.  While  not  tech- 
nically a  bill  for  discovery,  it  is  in  effect 
such,  for  there  is  no  means  available  to  the 
city  authorities  by  which  to  Icnow  with  preci- 
sion the  amounts  actually  collected  for  sudt 
taxes,  except  the  accounts  and  returns  in 
the  possession  and  control  of  the  county  com- 
missioners. 

[2]  The  bill  asks  that  the  accounting  be 
furnished  vrithont  the  city  giving  a  list  of 
the  assessable  property  liable  to  taxation 
within  the  limits  of  the  municipal  corpora- 
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tion.  It  Is  true  that  the  act  of  1800  nowhere 
requires  the  dty  to  furnish  any  such  Uat, 
and  there  are  numerous  cases  to  the  effect 
that,  where  such  an  act  as  this  does  not 
contain  a  provision  therefor,  the  dty  is  not 
compellable  to  furnish  such  a  list.  On  the 
other  hand,  it  ia  the  dty  which  has  Invoked 
the  Jurisdiction  of  equity  to  do  justice  as 
between  it  and  the  county  commissioners.  As 
already  noted,  the  dty  has  the  express  legls- 
latire  authority  to  assess  property  within 
its  limits  for  the  purposes  of  taxation,  a 
power  which  it  cannot  exercise  without 
making  a  list  of  such  property.  The  county 
commissioners  make  their  assessment  by  dis- 
tricts, and  the  seventh  district  of  Carroll 
county,  in  which  the  dty  of  Westminster  is 
located,  is,  so  far  as  legal  requirements  are 
concerned,  the  smallest  dlvlBion  for  which 
the  county  commissioners  can  be  assumed  to 
have  the  precise  information.  iLater  on  it 
will  appear  that  the  demand  of  the  dty  must 
be  restricted  to  the  year  1908  and  subsequent 
years,  and  it  Is  therefore  placing  no  undue 
hardship  or  burden  upon  the  municipal  cor- 
poration to  require  of  it,  as  a  condition  of 
demanding  and  receiving  the  proportion  of 
the  road  tax  allotted  to  it  by  the  act  of  1890, 
that  it  should  be  required  to  furnish  to  the 
county  commissioners  a  list  of  the  assessable 
property  liable  to  taxation  within  the  cor- 
porate limits. 

[3]  The  county  commissioners  seek  to  avoid 
responsibility  for  any  other  or  greater  sum 
than  the  amount  of  $800  per  annum  paid  over 
to  the  dty  upon  the  ground  of  the  unconstitu- 
tionality of  the  act.  The  ground  of  the  sup- 
posed invalidity  of  the  act  is  that  It  contra- 
venes article  15  of  the  Bill  of  Rights,  which 
provides  that  "every  person  in  the  state,  or 
•  •  •  holding  property  therein  ought  to 
contribute  his  proportion  of  public  taxes  for 
the  support  of  the  government,  according  to 
his  actual  worth  in  real,  or  personal  proper- 
ty," and  that  the  provision  of  the  act  of  1890 
would  result  in  unequal  taxation.  This  pre- 
cise question  was  directly  passed  upon  in  the 
case  of  County  Commissioners  of  Prince 
George's  County  v.  Laurel,  51  Md.  457,  and 
the  validity  of  a  similar  provision  was  there 
sustained;    Judge  Irving  saying: 

"It  has  never  been  decided  by  this  court  that 
article  16  of  the  Bill  of  Rights  was  applicable 
to  any  taxation  except  that  for  the  support  of 
the  state  government,  but  that  if  it  was  held 
as  applicable  to  municipal  governments,  it  ia 
hard  to  see  how  inequality  of  taxation  would 
result  from  tbe  operatiou  of  section  19  of  said 
Act  of  Incorporation.  It  only  provides  that 
such  taxes  as  are  levied  on  tbe  inliabitantB  or 
property  in  tbe  town  of  Laurel  for  road  par- 

foses  shall  be  expended  on  particular  roads, 
t  by  no  means  establishes  unequal  taxation, 
but  bestows  the  taxes  collected  in  a  particular 
locality  on  the  roads  of  that  locality." 

The  conduslon  in  this  case  is  claimed  to 
have  been  modified  or  its  value  destroyed  by 
tbe  language  used  by  the  same  judge  In  a 
case  between  the  same  parties,  though  aris- 
ing out  of  a  different  act,  and  reported  in  70 


Md.  443,  17  Att.  388,  S  L.  B.  A.  628.  An  ex- 
amination of  the  latter  case,  however,  dis- 
doses  a  wide  distinction  between  the  two 
cases,  and  the  immediate  question  of  tbe  cor- 
rectness or  incorrectness  of  the  conclusion 
reached  in  51  Md.  457  was  In  no  wise  es- 
sential to  the  determination  of  the  subse- 
quent case,  nor  was  that  conclusion  in  any 
way  modified.  Substantially  tbe  same  ques- 
tion has  arisen  in  other  states,  and  the  con- 
clusion of  Judge  Irving  in  51  Md.  457,  has 
been  adopted,  though  for  different  reasons 
than  those  assigned  by  blm.  In  the  case  of 
Board  of  Supervisors  of  Sangamon  County  v. 
City  of  Springfield,  63  111.  66,  it  was  held 
that  the  revenues  of  a  county  are  not  the 
property  of  the  county  In  the  sense  in  which 
the  revenue  of  a  private  corporation  is  re- 
garded, and  that  the  power  of  the  Legislature 
in  regard  to  them  Is  plenary,  and  that  an 
act  providing  for  an  apportionment  between 
a  county  and  a  dty  of  the  moneys  raised  by 
taxation  does  not  contravene  the  constitution- 
al provision  with  regard  to  equal  and  uniform 
taxation.  In  the  case  of  Duval  County  Com- 
missioners V.  Jacksonville,  36  Fla.  196,  18 
South.  339,  29  L.  B.  A.  416,  there  was  present- 
ed almost  an  exact  counterpart  of  the  present 
case,  and  it  is  there  said,  quoting  from 
State  V.  Putnam  County  Com'rs,  23  Fla.  682, 
3  South.  164: 

"Though  all  public  roads  and  all  streets  are 
public  highways,  yet  neither  all  public  high- 
ways, nor  all  pubUc  roads,  aie  streets,  or  dty 
or  town  highways." 

Or  to  express  it  a  little  differently,  the 
streets  and  tiighways  of  a  dty  are  no  less 
public  highways  of  the  county,  because  they 
happen  to  lie  within  the  corporate  limits  of 
a  munldpality.  And  in  Sangamon  County 
V.  Springfield,  supra,  it  is.  said  that  the  turn- 
ing over  of  one-half  of  the  money  raised  from 
tbe  property  in  the  towns  and  cities  does 
not  destroy  the  equality  and  uniformity  of 
the  tax  itself.  Tbe  levy  is  made  upon  all  the 
taxable  property  of  the  county  just  as  any 
other  tax  is  assessed  and  levied,  and  all  tbe 
property  in  the  county  bears  an  equal  portion 
of  tbe  burden  of  such  tax  In  proportion  to  its 
value.  Three  cases  in  Missouri  were  cited  by 
tbe  appellant  in  support  of  its  contention  on 
this  ground,  but  they  do  not  meet  the  ques- 
tion involved.  In  Wells  v.  Weston,  22  Mo. 
384,  66  Am.  Dec.  627,  the  question  was  wheth- 
er the  Legislature  could  authorize  a  munic- 
ipal corporation  to  levy  a  tax  for  its  own 
local  purposes  on  land  lying  beyond  tbe  cor- 
porate limits;  here  the  issue  is  whether  tbe 
legislature  can  direct  tbe  application  of 
money  raised  by  taxation  upon  property  in- 
side of  corporate  limits  in  some  proportion 
to  defray  certain  spedfied  exipenses  wltbin 
those  same  limits.  In  City  of  St  Charles  v. 
NoUe,  51  Mo.  122,  11  Am.  Bep.  440,  tbe  ques- 
tion was  tbe  validity  of  a  dty  ordinance  im- 
posing a  license  tax  on  wagons  used  to  haul 
into  or  out  from  the  city,  and  it  was  held, 
and  only  held,  that  there  was  no  corporate 
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Itower  to  pass  sacb  ah  ordinance,  and  tbat  the 
Legislature  could  give  the  city  conncil  no  au- 
thority to  pass  such  an  ordinance,  since  In 
that  case  also  the  attempt  would  be  to  tax 
those  residing  without  the  dty,  purely  for 
the  municipal  benefit.  In  Town  of  Cameron 
T.  Stephenson,  69  Mo.  S72,  the  question  pre- 
sented was  as  to  the  power  of  an  Incorporat- 
ed town  to  levy  a  tax  npon  the  land  out- 
side of  the  corporate  limits  for  town  pur- 
poses. Cases  of  this  character,  therefore, 
are  In  no  way  pertinent  to  the  question  now 
presented,  and .  the  objections  to  the  act  of 
1880,  based  on  its  supposed  unconstitutionali- 
ty, cannot  prerall. 

[4]  The  next  point  of  objection  urged 
against  giving  effect  to  the  act  Is  that,  even 
If  It  shall  be  held  to  be  constitntlonal,  it  has 
been  repealed  by  subsequent  legislative  en- 
actments: A  number  of  different  acts  are  re- 
lied upon  as  producing  this  result  Before 
considering  these  it  Is  Important  to  see  Just 
what  has  been  done  in  each  of  the  years  to  be 
affected.  In  making  np  the  tax  rate  for  the 
year  1908  for  the  Seventh  election  district, 
there  were  two  items  which  enter  Into  the 
present  controversy,  one  of  9  cents  npon  each 
$100  valuation  for  "large  bridges  and  main 
roads,"  and  12  cents  for  roads;  In  1909, 
the  same  two  items  appear  and  for  the  same 
amounts;  in  1910,  the  same  items  and 
amounts;  In  1911,  the  same  two  items  ap- 
pear, but  the  amounts  are  6  cents  for  each 
$100  valuation  for  "large  bridges  and  main' 
roads"  and  10  cents  for  toads.  The  reason 
for  the  two  separate  items  is  to  be  found  in 
the  provisions  of  chapter  36S  of  the  Acts  of 
1906,  an  act  the  purpose  of  which  was  to  pro- 
vide a  general  road  system  for  Carroll  coun- 
ty. By  section  137  of  the  local  laws  as  fixed 
by  that  act,  two  funds  were  provided  for,  one 
a  special  road  fund  to  be  used  in  the  annual 
repair  of  the  public  roads  and  bridges  in  the 
county  from  the  amount  collected  from  the 
levy  In  each  road  district  and  to  be' expended 
by  road  commissioners  under  the  direction 
of  the  county  commissioners;  the  other,  a 
levy  for  a  general  road  fund  to  be  used  in  the 
construction  of  aU  bridges  costing  over  $100 
and  the  special  permanent  Improvement  to  or 
temporary  repairs  of  such  main  roads  in  the 
county,  as  they  may  deem  advisable.  This 
latter  fond  it  appears  from  the  evidence  has 
been  constmed  to  be  applicable  for  "large" 
brl(^^  and  the  permanent  improvement  or 
temporary  repairs  of  what  are  commonly 
known  as  Shoemaker  Roads,  that  is,  roads 
buUt  under  the  Acts  of  1904,  c.  225,  and  this 
construction  of  the  law  seems  reasonable  and 
proper. 

[S]  The  earliest  in  point  of  time  of  the  acts 
which  are  urged  as  operating  to  repeal  the 
act  of  1S90,  Is  the  Act  of  1892,  c.  164.  By 
this  act  radical  charges  were  made  tn  the 
prevlonsly  existing  law  of  the  county  In  re- 
lation to  roads,  and  altering  In  important 
particulars  the  powers  of  the  county  commis- 
sioners  with  relation   tbereta     Most   im- 


portant in  this  connection  was  the  power  glv 
en  to  the  road  commissioners  to  determine 
and  fix  the  rate  of  the  tax  to  be  levied  for 
road  purposes,  but  the  levying  of  the  tax 
was  still  left  with  the  county  commissioners. 
Sectidn  2  of  the  act  was  In  these  words: 

"That  all  acts  or  parts  of  acta  inconsistent 
with  the  provisions  of  this  act  except  chapter 
608  of  the  Laws  of  1890,  be,  and  the  same  are 
hereby  repealed." 

This  act  did  not  expressly  repeal  the  act  of 
1890,  but  reaffirmed  it  in  unmistakable  terms. 
There  can  be  no  question  as  to  the  legislative 
Intent  in  the  adoption  of  the  act  of  1892,  and, 
as  repeals  by  implication  are  not  favored,  it 
would  be  doing  unwarrantable  violence  to  the 
act  of  1892  to  construe  It  as  operating  to  re- 
peal the  act  of  1890.  Nor  was  any  such  ef- 
fect ascribed  to  It  either  by  the  county  com- 
missioners of  Carroll  county  or  the  officials 
of  the  dty  of  Westminster,  for  in  each  year 
thereafter  down  to  the  institution  of  this  suit 
the  sum  of  $800  T^as  demanded  and  collected 
from  the  county  commissioners  under  the  un- 
derstanding apparently  arrived  at  in  1891. 

[8]  The  roads  of  Carroll  county  then  en- 
Joyed  a  rest  from  legislation  down  until  the 
enactment  of  the  Shoemaker  Law  In  1904. 
In  that  act  the  attempt  was  to  deal  in  a  gen- 
eral comprehensive  manner  with  county  roads 
throughout  the  state.  But  it  dealt  only  with 
general  provisions,  and  section  16  of  the  act 
declared  that: 

"Nothing  in  this  act  (hall  be  taken  to  alter, 
or  abridge  or  in  any  way  affect  the  present 
method  of  road  construction  or  repair  by  the 
respective  counties,  at  their  own  expense  or 
otherwise,  as  now  authorized  by  law." 

Clearly  there  was  no  endeavor  here  to  re- 
peal local  enactments  providing  for  the  ap- 
I)ortionment  of  moneys  raised  by  taxation  for 
road  construction  or .  repair  In  the  several 
counties,  nor  did  that  act  attempt  or  pretend 
to  interfere  with  legislation  to  regulate  these 
matters  within  the  territorial  limits  of  incor- 
porated cities  or  towns. 

[7]  Next  in  sequence  was  the  act  of  1906. 
By  this  the  act  of  1&92  was  repealed,  together 
with  some  of  the  other  provisions  of  the  lo- 
cal laws  of  Carroll  county  relating  to  roads 
and  a  new  and  general  road  system  adopted 
for  the  county.  It  Is  unnecessary  to  quote 
or  even  abstract  the  provisions  of  that  act, 
for  in  the  case  of  this  law,  as  in  the  act  of 
1892,  the  repealing  portion  of  the  act  express- 
ly excepted  all  such  acts  "as  relate  to  the 
payment  of  a  portion  of  the  special  road  tax 
to  Incorporated  towns." 

Before  concluding  this  phase  of  the  case, 
It  Is- proper  to  mention  that  the  charter  of  the 
city  of  Westminster  was  repealed  and  re- 
enacted  by  chapter  341  of  the  Acts  of  1910, 
and  by  the  third  section  of  that  act  It  was 
specially  enacted  that  certain  local  laws  af- 
fecting the  municipality  "are  hereby  declared 
not  to  be  repealed  or  affected  by  this  act, 
and  are  to  be  and  remain  in  force  as  fully  as 
though  herein  at  large  set  forth";  and  the 
second  act  contained  in  this  enumeration  Is 
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"chapter  508  of  1900  (1890)  relating  to  the 
road  tax."  Attention  is  called  to  this  for  the 
purpose  of  showing  that  throughout  the 
changing  legislation  of  20  years  ran  the  con- 
sistent purpose  and  intent  of  leaving  un- 
touched and  unaffected  the  provision  m&de  in 
1890  for  the  apportionment  of  the  road  tax. 

Defense  to  the  bill  was  also  taken  by  the 
county  commissioners  upon  the  subject  of 
bridges,  and,  while  not  absolutely  essential 
to  the  disposition  of  the  case,  a  few  observa- 
tions upon  this  can  hardly  be  out  of  place  In 
view  of  the  Insistence  placed  on  It  by  the 
counsel  for  the  appellant. 

[I]  The  question  is  one  which  necessarily 
divides  Itself  into  two  parts,  that  relating  to 
what  are  called  "small"  bridges,  L  e.,  bridges 
costing  less  than  $100  for  construction  or  re- 
pair, and  "large"  bridges,  or  bridges  the  cost 
of  which  exceeded  that  sum.  Is  the  city  of 
Westminster  under  the  terms  of  the  act  of 
1890  entitled  to  any  portion  of  the  sums  col- 
lected under  the  levy  for  bridges  of  either 
class?  The  act  of  1890  makes  no  mention 
whatever  of  any  bridges  of  any  sort,  and  or- 
dinarily this  would  be  taken  as  limiting 
the  right  of  participation  on  the  part 
of  the  dty  to  the  funds  realized  from 
the  levies  for  road  purposes  only.  From 
the  testimony  of  Mr.  Dodrer,  the  county 
treasurer  and  cleric  of  the  county  com- 
missioners, it  appears  that  in  1891  and 
1892  there  were  separate  sums  levied  for 
roads  and  for  bridges;  that  In  1S93,  1891, 
1895,  1896,  1897,  1898,  1899,  1900,  and  1901 
there  were  levies  made  for  roads,  but  none  for 
bridges.  In  1902,  1903,  1904,  and  1905  there 
was  one  levy  for  roads  and  one  for  large 
bridges,  and  for  the  years  1906,  1907,  1908, 
1909,  1910,  and  1911,  the  levy  was  in  the  dual 
form,  one  for  large  bridges  and  main  roads, 
and  one  for  roads.  It  will  be  observed  there- 
fore that  In  no  year  since  1892  has  there  been 
any  levy  distinctively  made  for  small  bridg- 
es, and  the  contention  of  the  county  commis- 
sioners DOW  is  that  no  separate  account  has 
been  kept  of  the  cost  of  such  small  bridges, 
and,  there  being  no  separate  and  distinct  levy 
therefor,  it  Is  Impossible  to  segregate  from  the 
levy  for  roads  the  actual  or  proper  propor- 
tion of  the  amount  raised  by  taxation,  and 
which  has  been  expended  upon  the  construc- 
tion of  such  small  bridges.  The  reason  for 
this  is  perfectly  evident,  namely,  that  a  so- 
called  small  bridge,  the  construction  or  re- 
pair of  which  involved  the  expenditure  of  a 
less  amount  than  $100,  was  not  deemed  or  re- 
garded as  being  In  a  true  sense  a  bridge  ex- 
penditure, but  merely  one  of  the  expenses 
necessarily  Incident  to  the  construction  and 
repair  of  a  road,  and  constituting  in  reaUty 
a  portion  of  the  road.  Thus  if  for  purposes 
of  drainage  it  was  or  became  necessary  to 
construct  a  culvert  which  might  consist  of 
three  planks,  or  30  or  40  feet  of  terra  cotta 
pipe,  the  expense  of  which  would  be  but  tri- 
fling, In  one  sense  such  construction  might  be 
passed  as  a  ara&il  bridge,  and  yet  it  was  sim- 


ply a  matter  necessarily  Incident  to  road 
maintenance,  and  proper  to  be  Included  as 
a  portion  of  the  road  expenditure.  While 
there  is  no  direct  testimony  upon  the  point, 
it  is  a  self-evident  fact  that  a  "bridge,"  the 
cost  or  repair  of  which  was  less  than  $100, 
could  not  be  any  extensive  structure;  certain- 
ly not  one  involving  ponderous  arches  of 
masonry  or  reinforced  concrete  or  of  steel 
construction.  At  most,  a  structure  to  come 
within  the  limits  of  such  an  expenditure  could 
be  but  a  span  of  a  few  feet  or  yards  In  width, 
crossing  some  country  brook  or  creekbed,  and 
in  reality  hardly  worthy  of  being  dignified  by 
the  name  of  a  bridge,  being  placed  there.  It 
may  well  have  been,  more  as  a  matter  of 
grading  than  for  any  other  purpose,  and 
therefore  to  have  been  properly  dealt  with 
under  the  general  language  employed  In  the 
various  successive  levies  which  were  made 
of  roads.  Viewed  in  this  light.  It  was  im- 
material and  unnecessary  that  there  should 
have  been  kept  any  separate  and  distinct  ac- 
count In  the  nature  of  an  account  for  small 
bridges,  and  since  the  levy  was  made  in  the 
years  with  which  this  case  is  Immediately 
concerned,  were  levies  for  roads,  the  city  of 
Westminster  ought  to  be  and  was  entitled 
to  the  proportion  granted  to  It  by  the  Legisla- 
ture of  the  amount  realized  from  the  levy  for 
roads. 

[(]  A  somewhat  different  situation  is  pre- 
.sented  with  regard  to  the  other  Item  in  the 
levy,  that  "for  large  bridges  and  main  roads." 
This  appears  in  the  levies  of  the  county  com- 
missioners, as  has  already  been  pointed  out, 
as  the  direct  result  of  the  act  of  1906,  an 
act  not  passed  until  16  years  after  the  Legis- 
lature had  provided  for  the  apportionment 
between  the  county  commissioners  and  the 
city  of  Westminster  of  the  money  received 
by  taxation  for  road  purposes  In  the  Seventh 
district  of  Carroll  county.  It  was  not  there- 
fore an  item  within  the  contemplation  of 
the  Legislature  at  the  time  when  the  act  of 
apportionment  was  passed,  and  there  may  be 
fairly  presented  for  argument  the  question 
whether  the  city  of  Westminster  is  entitled 
to  participate  at  all  in  this  portion  of  the 
levy.  The  most  satisfactory  dedsions  bear- 
ing upon  this  question  seem  to  be  those  which 
have  come  before  the  courts  of  Florida,  and 
which  are  well  collected  in  the  case  of  Duval 
County  Commissioners  v.  Jacksonville,  supra, 
and  as  most  pertinent  to  the  present  consid- 
eration is  the  case  of  Skinner  v.  Henderson, 
26  Fla.  121,  7  South.  464,  8  L.  R.  A.  55.  In 
that  case  the  city  of  Tampa  had  entered  into 
a  contract  for  the  construction  of  a  bridge 
over  a  river  within  the  corporate  limits  of 
the  city,  and  the  county  commissioners,  on 
petition  for  that  purpose,  ordered  that  a  por- 
tion of  the  costs  of  the  bridge  be  paid  by  the 
county.  The  payment  of  the  money  by  the 
county  was  enjoined,  and  the  bill  filed  for 
this  purpose  alleged,  among  other  things, 
that  the  bridge  was  wholly  within  the  corpo- 
rate limits,  entirely  a  municipal  Improve- 
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ment,  and  not  for  a  county  purpose.  A  de- 
murrer was  filed  to  the  bill,  the  effect  of 
vhlch  was  of  course  to  admit  as  true  this  al- 
legation, and  the  court  says  that  the  statute 
authorizing  the  city  to  build  bridges  within 
Its  limits  did  not  necessarily  revoke  the 
authority  given  to  the  county  by  general 
statute,  without  restriction  as  to  locality,  to 
build  a  bridge  within  the  city  limits.  As 
there  may  be  bridges  serving  only  a  city  pur- 
pose, so  there  may  be  others  demanded  in 
the  same  territory  for  county  purposes,  and 
where  the  circumstances  create  this  demand, 
and  the  bridge  Is  for  the  use  and  benefit  of 
the  people  of  the  county  at  large,  or'  of  some 
considerable  portion  of  them,  and  intended 
and  needed  as  well  for  those  outside  as  for 
those  inside  the  city,  the  authority  of  the 
county  to  build  is  not  annulled  by  the  local 
dty  statute.  If  now  the  reasoning  of  this 
case  be  applied  to  the  one  before  us,  it  will 
follow  that  there  may  be  a  bridge  construct- 
ed in  the  city  of  Westminster  costing  In  ex- 
cess of  $100,  the  use  or  advantage  of  which 
Is  practically  for  the  use  and  benefit  of  the 
residents  of  the  municipality  only,  and  in  such 
a  case,  in  view  of  the  history  of  the  legisla- 
tion, It  Is  difficult  to  see  how  any  charge 
therefor  could  or  ought  to  be  imposed  upon 
the  ■  county,  to  be  defrayed  out  of  the  pro- 
ceeds of  a  levy  for  large  bridges  and  main 
roads.  On  the  other  hand,  a  case  may  arise 
for  the  construction  bf  a  bridge  costing  in 
excess  of  $100,  the  use  and  benefit  of  which 
Is  for  the  benefit  not  merely  of  the  inhabit- 
ants of  the  city  of  Westminster,  but  for 
that  of  the  people  of  the  county  at  large,  or 
of  some  considerable  portion  of  them,  and  in- 
tended and  needed  as  well  for  them  as  for 
residents  or  property  holders  within  the 
corporate  limits.  This  ffcct  would  not,  how- 
ever, justify  a  claim  on  the  part  of  the  dty 
of  Westminster  for  the  one-half  part  of  the 
proceeds  of  this  particular  portion  of  the 
levy,  although  it  might  afford  a  good  ground 
for  some  fair  and  equitable  sharing  of  the 
costs  of  construction  or  maintenance.  That, 
however,  would  be  a  matter  of  contract  and 
agreement  between  the  municipal  authorities 
of  Westminster  and  the  county  commission- 
ers of  Carroll  county,  and  it  is  not  necessary 
to  be  considered  in  disposing  of  the  present 
case. 

This  view  Is  further  supported  by  the  pro- 
visions of  the  Road  Law  of  Carroll  County, 
S  137,  as  enacted  by  chapter  365  of  the"  Acts 
of  1906,  and  by  section  2  of  the  same  act. 
Section  137  of  the  Road  Law  Is  the  provision 
under  wbich  the  county  commissioners  de- 
rive their  authority  to  make  a  levy  for  the 
two  separate  road  funds,  the  first  of  which 
la  designated  as  a  "special  road  fund,"  and 
the  other  as  "a  general  road  fund";  the 
first  to  be  applied  generally  to  roads  and 
small  bridges,  and  the  latter  to  bridges  cost- 
ing over  $100  and  special  improvements  of 


main  roads.  By  section  2  of  Che  act,  which 
preserves  the  provisions  with  regard  to  in- 
corporated towns,  the  right  of  such  towns  is 
expressly  limited  to  "a  portion  of  the  special, 
road  tax" ;  that  is,  to  the  fund  first  provided 
for  In  section  137,  and  which  by  the  terms  of 
the  act  is  to  be  applied  to  roads  and  small 
bridges  costing  less  than  $100. 

[10J  Apparently  much  of  the  contention  in 
the  circuit  court  for  Carroll  county  rested  up- 
on the  question  of  limitations  or  laches,  the 
effect  of  which  was  to  exclude  entirely  from 
consideration  any  question  of  accounting  or 
liability  upon  the  part  of  the  county  commis- 
sioners for  unpaid  portions  of  the  taxes  col- 
lected from  the  time  of  the  passage  of  the  act 
in  1890  down  to  1908.  These  questions  were 
elaborately  considered  In  the  opinion  of  the 
circuit  court  and  fully  passed  upon,  and 
from  the  rulings  made  thereon  no  appeal  was 
taken  upon  the  part  of  the  dty,  and  conse- 
quently cannot  properly  be  considered  as 
open  to  review  by  this  court.  Such  questions 
are  not  open  as  to  the  period  between  1908 
and  the  institution  of  this  suit,  except  In  so 
far  as  an  estoppel  by  acts  in  pals  may  be 
regarded  as  entering  Into  the  question  of 
laches;  but  upon  this  we  concur  entirely 
with  the  views  expressed  by  Judges  Thomas 
and  Forsythe,  and  therefore  no  reversal  can 
be  had  upon  this  ground. 

From  what  we  have  said  it  follows  that 
the  decree  of  the  drcuit  court  for  Carroll 
county  will  be  afllrmed. 

Aifirmed,  with  costs  to  the  appellee. 


(123  Ud.  373) 
DUTTON  V.  STATE.  (No.  2.) 

(Court  of  Appeals  of  Maryland.     May  1,  1914. 
June  24,  1914.) 

1.  CanaNAi.  Law  (§  1110*)— Jddgment— Cob- 
BECTion  of  Recobd. 

On  application  to  the  lower  court  to  have 
the  record  in  that  court  corrected  bo  as  to 
properly  state  what  occurred,  the  court  below  if 
satisfied  from  its  own  knowledge,  or  from  the 
evidence  adduced,  that  the  clerk's  docket  en- 
tries were  erroneous  or  incomplete,  had  the 
power  and  duty  to  have  them  corrected. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  2903-2917,  2919;  Dec.  Dig. 
i  1H0.»] 

2.  Cbiminal  Law   (S   1110*)— Appeai>-Mat- 
TEBS  Reviewable— Diminution  of  RBCoan. 

The  action  of  the  lower  court,  on  an  ap- 
plication for  correction  of  the  record  and  in 
reference  to  the  changes  requested,  is  final  and 
not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  2903-2917,  2919;  Dec  Dig. 
i  1110.»] 

3.  Cbiminai,   Law   (§    1134*)—ApPEAii— Mat- 
ters Reviewable— Motion  fob  New  Tbial. 

The  action  of  the  lower  court  in  overrul- 
ing a  motion  for  a  new  trial  is  not  reviewable 
by  the  Court  of  Appeals. 

IBd.  Note.— For  other  cases,  ?ee  Criminal 
Law.  Cent.  Dig.  Sl  2587.  26.53,  2986-2998,  3066, 
3067-3071;   Dec.  Dig.  §  1134.*] 
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4.  Criminai.  Law  (S  1134*)  —  Mattebb  Re- 
viewable—Motion  TO  Stbike  Out  Judq- 
MSNT  AND  Sentence. 

The  action  of  the  lower  conrt  on  a  motion 
to  atrike  out  the  judgment  and  sentence  ia  re- 
viewable by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2587,  2653,  ^86-2098,  3056, 
8067-3071;   Dec.  Dig.  S  1134.*] 

6.  Cbminal  Law  (8  261*)— Nbcebsity  of  Ab- 

baionuent  —  Misdemxanob  —  "Felony" 

— "Infamous  Crime." 

Under  Code  Pub.  Gen.  Laws  1904,  art.  27, 
I  17,  providing  the  punishment  for  an  assault 
with  intent  to  rape^  such  offense  is  a  misde- 
meanor, though  punisiiable,  in  the  discretion  of 
the  court,  with  death  or  imprisonment  in  the 
penitentiary  for  20  years,  and  not  a  "felony," 
since  the  fact  that  a  crime  is  punishable  in  the 
penitentiary  or  ia  infamous  does  not  make  it  a 
felony,  and  is  not  even  an  "infamous  crime," 
which  depends  on  the  character  of  the  crime, 
and  not  upon  the  nature  of  the  punishment; 
and  hence  it  was  not  necessary  that  accused  be 
arraigned.  > 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  612,  613;   Dec  Dig.  S  261.* 

For  other  definitions,  see  Words  and  Fhrais- 
es,  vol.  3,  pp.  2736-2744;  vol.  8,  p.  7662;   vol. 

4,  pp.  3673-^577.] 

6.  Cbiminal  Law  ({  1177*)— Sentencb— Fob- 

MAUTIEB  IN  PbONOUNCINO  BeNTENCX. 

It  is  not  reversible  error,  even  in  a  capital 
case,  not  to  aak  the  prisoner  if  he  has  any  rea- 
son vrhy  sentence  should  not  be  passed,  unless 
tt  appears  that  be  was  or  may  have  been  in- 
jured by  the  omission,  but  the  practice  of  in- 
quiring any  reason  why  sentence  should  not  be 
passed  is  recommended  in  all  cases  in  which  ei- 
ther the  death  penalty  or  confinement  in  the 
penitentiary  can  be  imposed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8183-3189:  Dec.  Dig.  { 
1177.»1 

7.  Cbiminal  Law  (|  1186*)— Fobmalitiks  in 

PBONOUNOINO   SENTENCB---OMIS8ION8. 

Even  if  it  be  indispensable  in  capital  cases 
to  ask  the  prisoner  if  he  h^s  anything  to  say 
before  sentence,  error  in  omitting  the  inquiry 
affecta  only  the  sentence  and  not  the  verdict; 
and  in  view  of  Code  Pub.  Gen.  Lews  1904,  art 

5,  §  81,  providing  that  if  the  Court  of  Appeals 
reverses  for  error  in  the  judgment  or  sentence 
itself,  it  shall  remit  the  record  to  the  court 
below  that  it  may  pronounce  the  proper  judg- 
ment, and  especially  where  a  motion  for  new 
trial  and  to  strike  out  a  judgment  and  sentence 
have  been  overruled,  the  Court  of  Appeals  is 
not  required  to  reverse  the  judgment  and  remit 
that  the  court  below  may  first  ask  the  prison- 
er if  he  has  anything  to  say  and  then  to  re-seu- 
tence  him. 

[Ed.  Note.— For  other  caaes.  see  Criminal 
Law,  Cent  Dig.  §{  8215-3219,  8221,  8230;  Dec. 
Dig.  i  1186.*] 

8.  Criminal  Law  (|  995*)  — Recobd— For- 
malities AB  TO  Sentence. 

When  the  prisoner  is  asked  if  he  has  any- 
thing to  say  before  sentence  is  passed  the  prop- 
er practice  ia  to  note  such  inquiry  in  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §j  2518,  2521,  2523-2526, 
2528%,  2530,  2M6-2543;   Dec.  Dig.  i  995.*] 

9.  Cbiminal  Law  (S  1213*)  —  Punishment — 
Cbuxl  and  Unusual  Punishment. 

Under  Declaration  of  Rights,  art.  16,  de- 
claring that  no  law  to  inflict  cruel  and  unusual 
Eenalties  shall  be  made,  and  article  25,  declar- 
ig  that  cruel  or  unusual  punishments  shall  not 
be  inflicted  by  the  courts  of  law,  a  judgment 
and    sentence   of   capital  punishment   for   the 


crime  of  assault  with  intent  to  rape,  imposed 
under  the  discretion  given  the  court  in  respect 
to  such  crime  by  Code  Pub.  Gen.  Laws  1904, 
art.  27,  {  17,  was  not  unconstitutionaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3304-3309;  Dec.  Dig.  { 
1213.*] 

10.  Cbiminal  Law  (§  1213*)— Cruel  and  Un- 
usual Punishment  —  Fedebal  Constitu- 
tion, 

Const  U.  S.  amend.  8,  declaring  that  cruel 
and  unusual  punishments  shall  not  be  inflicted, 
is  not  a  restraint  upon  and  does  not  apply  to 
the  Legislature  of  a  state,  but  only  to  the  na- 
tional Legialature. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3304-8309;  Dec.  Dig.  f 
1213.*]    • 

11.  Criminal  Law  ({  635*)  —  Conduct  or 
Tbiai^-Admission  of  Public. 

In  determining  whether  any  part  of  the 
public  shall  be  excluded  from  the  trial  of  a 
criminal  case  the  trial  court  is  allowed  some 
discretion,  and  no  exdnsiMi  should  be  permit- 
ted which  might  injuriously  and  improperly  af- 
fect the  prisoner,  and  under  no  circumstances 
should  a  trial  be  so  conducted  as  to  have  the 
appearance  of  a  star  chamber  proceeding;  and 
hence  the  trial  of  a  charge  of  assault  with  in- 
tent to  rape,  held  by  the  court  in  the  petit 
jury  room  instead  of  the  courtroom,  and  with 
the  consent  of  defendant's  attorney,  where  it 
did  not  appear  that  ai^  one  whom  defendant  or 
his  attorney  desired  to  be  present  was  exclud- 
ed, was  not  a  deprivation  of  defendant's  rights. 
[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  1 1462;  Dec.  Dig.  {  635.*] 

12.  Criminal  Law  (|  662*)  —  Rights  of  Ac- 
cused—CoWfrontation  OF  Witnesses. 

Under  Declaration  of  Rights,  art.  21,  pro- 
viding that  in  all  criminal  prosecutions  every 
one  has  the  right  to  be  confronted  with  the  wit- 
nesses against  him,  the  examination  of  the 
prosecutrix  in  a  trial  for  assault  with  intent  to 
rape  by  the  court  out  of  the  presence  of  the 
defendant,  except  as  he  was  caUed  to  the  door 
for  identification,  was  a  deprivation  of  right  and 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3,  1638-1548:  Dec.  IHg.  { 
662.*] 

Appeal  from  Circuit  Court,  Dorchester 
County;  Henry  L.  D.  Stanford  and  Robley 
D.  Jones,  Judges. 

James  Dutton  was  convicted  of  assault 
with  intent  to  rape,  and  he  appeals.  Revers- 
ed, and  new  trial  awarded. 

Argued  before  BOYD,  G.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  DRNER, 
and  CONSTABLE,  JJ. 

Thomas  W.  Simmons,  ot  Cambridge,  tor  ap- 
pellant V.  Calvin  Trice,  of  Cambridge,  and 
Edgar  Allan  Poe,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  court  being  of  the 
opinion  that  there  was  error  in  taking  the 
testimony  of  the  prosecuting  witness,  Marga- 
ret GilUs,  out  of  the  presence  of  the  prisoner, 
under  the  circumstances  set  out  in  the  rec- 
ord, the  judgment  will  be  reversed.  An  opin- 
ion will  hereafter  be  filed  giving  the  reasons 
for  the  conclusions  reached  by  the  court. 

Judgment  reversed,  and  new  trial  awarded. 

BOTD,  C.  J.  [1, 2]  The  appellant  was  con- 
victed of  an  assault  with  Intent  to  rape,  and 
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waa,  by  virtue  of  section  17  of  article  27, 
Code  of  Public  General  Laws,  as  amended  b^ 
cbapter  366  of  Acta  of  1908,  sentenced  to  be 
bang.  The  record  originally  transmitted  to 
this  court  was  defective,  but  on  application 
of  the  appellant  a  writ  of  diminution  was  or- 
dered. The  appellant  then  applied  to  the 
lower  court  to  have  the  record  In  that  court 
corrected,  so  as  to  have  what  occurred  prop- 
erly stated.  In  Greff  v.  PIckey,  30  Md.  75, 
after  a  writ  of  diminution  was  Issued  by  this 
court,  for  the  purpose  of  having  some  alleged 
errors  in  the  record  corrected,  a  motion  was 
made  to  have  the  docket  entries  In  the  lower 
court  amended  and  completed,  but  that  court 
overruled  the  motion  because  It  was  of  opin- 
ion that,  the  term  having  passed,  and  the 
Court  of  Appeals  having  ordered  that  the 
docket  entries  be  returned  as  they  actually 
stood  upon  the  docket,  it  would  be  Improper 
to  grant  the  motion.  Thla  court,  through 
Bartol,  C.  J.,  said: 

"We  think  die  learned  Judge  was  In  error  ai 
to  the  purport  and  deaign  of  the  writ  and  his 
powers  and  duty  in  the  premises.  It  satisfied 
either  from  hit  own  knowledge  of  what  had 
actually  occaried  in  the  progress  of  the  cause — 
or  from  evidence  adduced — that  the  docket  en- 
tries as  made  by  the  clerk  were  erroneous  or 
incomplete,  it  was  within  his  power  and  his 
plain  duty  to  have  them  corrected,  so  that  a 
fall,  true,  and  perfect  transcript  ot  the  whole 
proceedings  as  they  actually  occurred  in  the 
progress  of  the  cause  might  be  Sent  up,  in 
obedience  to  the  writ" 

That  course  was  also  approved  in  Hays  y. 
P.  W.  &  B.  B.  R.  Co.,  99  Md.  413,  68  Atl.  439, 
and  Koch  v.  Wimbrow,  lU  Md.  21,  73  AU. 


The  lower  court  accordingly  very  promptly 
and  properly  granted  the  motion  of  the  appel- 
lant In  this  case,  and  has  made  certain  cor- 
rections which  we  will  insert  in  this  opinion, 
Ro  that  it  may  be  seen  how  the  record  now 
itands;  the  action  of  that  court  in  reference 
to  the  changes  requested  being  final  and  not 
subject  to  review  on  appeal  Greff  v.  Fickey, 
supra.  By  an  order  In  writing  signed  by  the 
two  judges  who  sat  below,  the  clerk  was  di- 
rected to  and  did  make  the  changes,  addi- 
tions, and  corrections  in  the  docket  mtrles 
and  record,  so  as  to  now  read  as  follows: 

"Plea  and  Traverse.  Whereupon  the  said 
James  Dutton,  traveiser,  cometh  to  the  bar 
of  the  court  here  in  his  proper  person,  and, 
forthwith  being  demanded  concerning  the  prem- 
ises in  said  indictment  above  specified  and 
charged  upon  bim.  how  he  will  acquit  nimself 
thereof,  he  waived  arraignment,  and  he  said, 
'Not  guilty,'  and  TTraverse  before  the  court,' 
and  the  said  V.  Calvin  Trice,  Eisq.,  state's  at- 
torney of  Dorcbeste^  aforesaid,  who  for  the 
said  state  of  Maryland  in  his  behalf  prosecuteth, 
doth  the  like.  That  the  consent  of  the  at- 
torneys for  the  state  and  for  the  traverser  hav- 
ing been  first  given,  thereupon  the  trial  in  this 
case  was  adjourned  to  and  held  in  the  petit 
iury  room,  immediately  adjoining  the  court- 
room proper,  including  the  taking  of  all  testi- 
mony, and  the  same  bemg  taken  in  the  presence 
of  uiis  court,  the  derk  with  his  docket  and 
«ther  court  oflScers,  the  said  attorneys  for  the 
state  and  traverser,  and  tdl  witnesses,  but  with- 
out the  presence  of  said  traverser  during  any 
•art  of  the  testimony  of  the  chief  prosecuting 


witness,  Margaret  OlUis,  who  testified  while 
said  traverser  was  in  said  adjoining  courtroom, 
with  the  door  of  communication  closed,  and  in 
custody  of  the  sheriff,  except  for  the  interval 
when  said  traverser  was  brought  to  said  com- 
municating door  then  opened,  and  Identified  by 
said  witness,  the  said  door  being  immediately 
thereafter  closed  until  said  witness  left  the 
stand  and  the  traverser  brought  into  said  petit 
jury  room  to  testify  in  his  own  behalf,  where 
he  then  remained  until  the  condosion  of  said 
trial.  The  court,  having  heard  evidence,  there- 
upon directed  the  derk  of  Qy«  court  to  enter  ia 
the  proceedings  in  said  case.  The  court  finds 
the  party  guilty.' 

"Sentence.  Whereupon  all  and  singular  the- 
premises  being  seen,  and  by  the  court  here 
fully  understood,  it  is  thereupon  considered  by 
the  court  here  that  James  Dutton,  prisoner  at 
the  t>ar.  be  taken  to  the  jail  of  Dorchester 
county  from  whence  he  came,  and  from  thence 
to  the  place  of  execution,"  etc. 

[3,  4]  A  motion  for  a  new  trial  was  made 
"short"  the  day  the  appellant  was  sentenced 
(November  14,  1918),  and  on  November  18th 
a  formal  motion  in  writing  was  filed.  On  De- 
cember 23d  that  motion  was  overruled,  and 
on  January  24,  1914,  which  was  during  the 
same  term  of  court,  a  motion  to  strike  out 
the  Judgment  and  sentence  was  made,  which 
was  overruled,  and  this  appeal  was  taken  to 
this  court.  That  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial  is  not 
suDject  to  review  by  us  Is  too  well  settled  to 
require  or  Justify  the  citation  of  authorities, 
but  Ita  action  on  the  motion  to  strike  out  the 
Judgment  and  sentence  is  reviewable  by  us. 
The  ruling  on  such  a  motion  was  reviewed 
by  us  in  Hommer  v.  State,  85  Md.  662,  37  AtL 
26,  and  other  cases  which  might  be  Cited,  but 
we  are  confined  to  what  appears  on  the  face 
of  the  record  itself,  and  there  la  no  bill  of 
exceptions,  agreed  statement  of  facts,  or  sub- 
stitute for  either  of  them.  We  will  consider 
the  questions  referred  to  in  the  motion,  but 
in  somewhat  different  order  from  that  In 
which  they  are  therein  stated. 

[S]  1.  Objection  Is  made  that  the  appellant 
was  not  arraigned.  An  assault  with  Intent 
to  rob,  murder,  or  commit  a  rape  is  not  a 
felony  in  this  state.  The  punishment  for 
those  crimes  is  provided  for  in  one  section 
of  the  Code,  and  has  been  for  many  years, 
being  now  section  17  of  article  27.  In  Hoi- 
lohan  V.  State,  32  Md.  899,  it  was  said: 

"Robbery,  murder  and  rape  are  felonies.  To 
constitute  either  of  these  crimes,  the  felonious 
act  and  felonious  intent  must  concur.  An  as- 
sault with  intent  to  commit  either  of  these 
crimes  is  not  a  felony,  but  to  bring  an  as- 
sault within  this  article  and  section,  and  sub- 
ject the  party  charged  to  the  punishment  pro- 
vided, it  most  be  charged  and  proved  to  have 
been  committed  vrith  an  intent  to  commit  a 
crime,  which  is  a  felony.  If  the  Intent  had 
been  effectuated  by  the  act,  a  felony  would 
have  been  committed.  Only  because  it  was  not 
effectuated,  the  crime  sinks  from  the  grade  of 
a  felony  to  that  of  misdemeanor." 

See,  also,  State  v.  Dent,  3  GiU  &  J.  12. 

The  dlstinMon  made  in  some  Jurisdictions 
that  crimes  punishable  by  death  or  confine- 
ment is  the  penitentiary  are  felonies  and 
others  misdemeanors  has  never  existed  in 
tlila  state,  but  here  only  those  are  felonie* 
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which  were  6uch  at  common  law,  or  have 
been  so  declared  by  statute.  The  fact  that  a 
crime  Is  punishable  in  the  penitentiary  or  Is 
"infamous"  does  not  make  it  a  felony  in  this 
state.  It  was  said  in  State  v.  Blzler,  62  Md. 
360: 

"The  general  court  of  this  state  in  [Clarke's 
Lessee  v.  Hall]  2  Har.  &  McH.  378,  defined 
infamous  crime'  to  be  one  which  rises  at  least 
to  'the  grade  of  felony.'  This  is  however  too 
narrow,  for  perjury  is  a  misdemeanor,  but  by 
all  authority  is  'infamous.'  " 

On  the  same  page  it  is  also  said: 
"There  are  many  misdemeanors  punishable  by 
confinement  in  the  penitentiary^  which  clearly 
are  not  'infamous  crimes'  within  the  meaning 
of  the  common  law  or  of  the  CoDstitutioa. 
If,  for  example,  the  prisoner  has  been  convicted 
of  any  of  the  assaults  with  intent,  mentioned 
and  punished  by  the  Code,  and  had  been  sentenc- 
ed to  the  penitentiary  and  served  his  time  out 
there,  without  being  pardoned  by  the  Governor, 
he  would  not  be  chargeable  with  having  com- 
mitted an  'infamous  crime.' " 

In  Garitee  v.  Bond,  102  Ui.  S19,  62  Atl. 
631,  111  Am.  St.  Rep.  385,  6  Ann.  Cas.  915, 
Judge  Schmucker,  in  delivering  the  opinion 
of  the  court,  referred  to  the  case  of  Ex  parte 
Wilson,  114  U.  S.  422,  5  Sup.  CU  »38,  29  L. 
Ed.  89,  where  the  Supreme  Court  held  that 
the  provision  in  the  United  States  Constitu- 
tion which  prohibits  prosecution  for  "a  capi- 
tal or  otherwise  Infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  Jui-y" 
must  be  considered  not  merely  from  the 
standpoint  of  the  character  of  the  crime,  but 
also  from  the  nature  of  the  consequences  to 
the  accused,  if  he  should  be  found  guilty, 
and  went  on  to  say: 

"But  even  in  Wilson's  Case  it  was  held  that 
at  common  law  prior  to  the  Declaration  of 
Independence  'it  was  already  established  law 
that  the  infamy  which  disqualified  a  convict  to 
be  a  witness  depended  upon  the  character  of  his 
crime  and  not  upon  the  nature  of  his  punish- 
ment.' " 

Again  It  was  there  said,  "The  authorities 
generally,  though  not  with  entire  uniformity, 
hold  that  the  Infamous  nature  of  a  crime  was 
determined  at  common  law  by  the  character 
of  the  act  itself,  and  not  by  the  penalty  in- 
flicted for  its  commission,"  and  after  refer- 
ring at  length  to  State  t.  Bixler,  supra,  it 
was  distinctly  held  that  the  crime  considered 
in  Garitee  t.  Bond  could  not  be  regarded  as 
infamous  merely  because  it  was  punishable  at 
the  discretion  of  the  court  in  the  peniten- 
tiary. 

So  whatever  may  be  the  law  elsewhere,  it 
is  clear  that  an  assault  with  an  Intent  to 
commit  a  rape  is  not  a  felony,  and  Is  not  even 
an  "infamous  crime"  as  that  term  is  under- 
stood in  this  state.  It  is  not  now  and  never 
has  been,  so  far  as  we  are  aware,  customary 
or  necessary  to  arraign  one  accused  of  a 
misdemeanor,  even  though  if  convicted  he 
could  or  must  be  punished  by  confinement  in 
the  penitentiary.  The  I^iegislature  in  author- 
izing the  court,  in  its  discretion,  to  impose 
the  death  penalty  or  confinement  in  the  pen- 
itentiary for  not  less  than  2  nor  more  than 
20  years  on  one  convicted  of  the  crime  of 


assault  with  intent  to  commit  a  rape  did  not 
declare  it  to  be  a  felony,  and  In  our  judgment 
did  not  make  It  such  by  providing  for  the 
death  penalty  in  the  discretion  of  the  court. 
In  Gibson  v.  State,  54  Md.  447,  the  first  count 
charged  that  the  accused  "feloniougly,  will- 
fully, and  maliciously  did  set  fire  to  and  bum 
a  certain  bam,"  etc.  One  ground  for  a  mo- 
tion In  arrest  of  the  judgment  was,  "because 
the  Jury  have  found  him  guilty  at  a  felony, 
and  the  offense  committed  is  only  a  misde- 
meanor by  the  laws  of  Maryland."  In  the 
course  of  the  opinion  it  was  said: 

"The  argument  of  the  Attorney  General  that 
the  offense  charged  in  the  first  count  is  legally 
a  felony,  because  the  common  law  attached  the 
character  of  felony  to  all  offenses  punishable 
by  death,  however  well  founded  according  to 
the  English  authorities,  does  not  apply  to  of- 
fenses where  the  punishment  of  deatii  is  in  the 
discretion  of  the  court,  and,  this  court  having 
in  Black  v.  State,  2  Md.  376,  decided  that  such 
offenses  are  misdemeanors,  we  are  not  disposed 
to  disturb  that  decision." 

In  Salfner  v.  State,  84  Md.  299,  35  Atl.  885, 
Chief  Judge  McSherry  said: 

"It  is  unnecessary  that  a  party  accused  of  a 
misdemeanor  should  be  arraigned ;  but  it  is  in- 
dispensable that  a  plea  should  be  entered  to 
the  indictment,  or  that  the  record  should  show 
he  waived  a  plea." 

So  without  deeming  It  necessary  to  further 
discuss  this  branch  of  the  case,  or  to  refer 
to  authorities  out  of  the  state  as  to  when  the 
accused  must  be  arraigned,  we  hold  that  it 
was  not  necessary  to  arraign  the  appellant, 
and  there  was  no  error  In  not  doing  so,  and 
hence  the  effect  of  a  waiver  of  arraignment 
becomes  Immaterial. 

2.  The  reason  alleged  that  the  defendant 
never,  either  in  person  or  by  his  attorney, 
pleaded  the  plea  of  "Not  guilty"  which  ap- 
pears in  the  docket  entries — ^It  having  been 
entered  without  the  order  or  authority  of 
the  defendant  or  his  attorney,  and  without 
his  having  been  called  upon  to  plead — ^Is  not 
sustained  by  the  record.  We  have  qnotpii 
above  what  the  record  states  on  that  subject, 
and  as  it  shows  that  he  did  plead  "not 
guilty,"  and  as  there  is  nothing  in  conflict 
with  that  statement,  it  is  unnecessary  to  fur- 
ther discuss  the  question. 

[8-8]  3.  Another  reason  assigned  in  support 
of  the  motion  Is  that  sentence  of  death  was 
pronounced  against  the  defendant  without 
flrst  asking  him  If  he  had  anything  to  say. 
The  authorities  are  not  entirely  uniform  on 
the  subject,  although  it  may  be  admitted  that 
the  greater  number  of  them  hold  that  at  least 
in  capital  cases  the  accused  should  be  asked 
if  he  had  anything  to  say  why  sentence 
should  not  be  pronounced.  The  question  has 
not  heretofore  been  passed  on  by  this  court, 
and  we  have  no  statute  on  the  subject,  as 
many  states  have.  There  can  be  no  doubt  that 
most  of  the  reasons  originally  given  for  the 
adoption  of  that  practice  are  not  applicable 
in  this  state.  In  the  flrst  place  the  prisoner 
is  not  only  allowed  counsel,  but  the  courts 
always  appoint  counsel  to  defend  those  who 
are  unable  to  employ  them,  in  capital  cases. 
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Again,  tbe  rules  of  courts  generally  fix  the 
time  within  which  a  motion  for  a  new  trial 
or  motion  in  arrest  of  Judgment  can  be  filed, 
and  in  the  absence  of  sucli  rules  the  time  al- 
lowed at  common  law  Is  applicable.  Even  If 
sentence  shonld  be  passed  before  the  expira- 
tion of  such  time,  without  having  given  the 
prisoner  an  opportunity  to  then  speak,  such 
a  motion  would  be  afterwards  entertained  if 
made  within  the  time  allowed.  In  Helskell 
T.  Rollins,  81  Md.  397,  32  Atl.  249.  a  Judgment 
was  entered  by  the  clerk  in  a  dvll  case  the 
day  the  verdict  was  rendered,  and  on  the 
same  day  a  motion  for  a  new  trial  was  filed. 
We  dismissed  the  appeal  without  prejudice. 
In  order  that  the  appellant  could  take  steps 
to  have  the  entry  of  Judgment  which  was  Im- 
properly entered  stricken  out  and  a  final 
Judgment  then  entered  ftom  which  an  appeal 
could  be  taken.  The  case  was  here  on  a  sec- 
ond appeal,  as  reported  in  82  Md.  14,  33 
Atl.  263,  61  Am.  St.  Rep.  455.  Such  a  prac- 
tice being  adopted  in  a  dvil  case,  the  court 
would  be  all  the  more  careful  to  see  that  a 
prisoner  under  the  sentence  of  death  did  not 
snffer  by  reason  of  a  premature  Judgment 
and  sentence. 

Then  under  our  practice  a  motion  can  be 
made  to  strike  out  the  Judgment  and  sentence 
at  any  time  daring  the  term,  as-  was  done  in 
this  case.  It  would  be  practically  Impossible 
for  the  prisoner  to  suffer  from  this  omission 
because  he  desired  to  present  a  pardon.  If 
a  pardon  had  been  granted  by  the  Governor 
before- sentence,  it  is  impossible  to  conceive 
of  a  case  onder  our  system  and  practice  In 
which  the  court  could  fail  to  be  Informed  of 
It,  because  of  the  omission  to  ask  the  prison- 
er whether  he  had  anything  to  say.  So  we 
might  look  to  the  various  reasons  originally 
given  for  this  practice,  without  finding  a  sub- 
stantial one  under  existing  conditions  for  set- 
ting aside  a  Judgment  and  sentence  In  a 
criminal  case  because  of  the  omission  of  this 
Inqnlry. 

The  decisions  of  tbe  various  courts  which 
hold  that  omission  to  be  reversible  error  dif- 
fer as  to  tbe  effect  of  such  an  error,  but  even 
If  we  were  inclined  to  hold  that  It  was  in- 
dispensable in  capital  cases  to  ask  the  pris- 
oner if  he  had  anything  to  say,  we  would 
not  hesitate  to  hold  that  the  error  would  only 
affect  the  sentence  and  would  not  affect  the 
verdict.  In  State  v.  Hoyt,  47  Conn.  518,  36 
Am.  Rep.  89,  one  of  a  number  of  reasons 
given  by  that  court  for  declining  to  hold  It  to 
be  necessary  was  that  it  would  only  affect 
the  sentence  and  the  weight  of  authority  Is 
to  that  effect  But  In  this  state  we  have  a 
statute  (section  81,  art  5,  C!ode)  which  pro- 
vides that  If  this  court  shall  reverse  a  Judg- 
ment for  error  in  the  Judgment  or  sentence  it- 
self, it  shall  be  then  the  duty  of  this  court  to 
"remit"  the  record  to  the  court  below,  in 
order  that  It  may  pronounce  the  proper  Judg- 
ment In  this  case  a  motion  for  a  new  trial 
was  made  and  overruled,  as  was  the  motion 
now  under  consideration,  and  it  would  seem 


peculiar,  to  speak  mildly,  If  the  rules  of  prac- 
tice required  us  to  reverse  the  Judgment  and 
send  it  back  to  the  same  court  which  passed 
the  sentence,  in  order  that  it  might  first  ask 
the  prisoner  If  he  had  anything  to  say  and 
then  re-sentence  Um. 

Inasmuch  as  we  wUl  reverse  the  Judgment 
for  another  reason,  and  order  a  new  trial,  It 
is  perhaps  unnecessary  to  discuss  this  x)oint 
at  such  length,  but  as  it  was  fully  argued  and 
thoroughly  considered  by  us,  we  concluded  to 
state  our  views  on  the  subject.  We  are  of 
the  opinion  that  It  Is  not  reversible  error, 
even  in  capital  cases,  not  to  ask  the  prisoner 
if  he  has  any  reason  to  give  why  sentence 
should  not  be  passed,  unless  It  is  apparent 
that  the  prisoner  was  or  may  have  been  in- 
jured by  the  omission.  But  we  do  strongly 
recommend  and  advise  that  the  practice  be 
followed  In  all  cases  In  which  either  the 
death  penalty  or  confinement  in  penitentiary 
can  be  Imposed.  In  capital  cases  the  prac- 
tice, so  far  as  we  are  aware,  has  been  follow- 
ed throughout  this  state,  and  in  most  of  the 
circuits  in  all  penitentiaTy  cases.  In  Oivens 
V.  State,  76  Md.  486,  25  AU.  689,  Judge  Bris- 
coe said: 

"In  Commonwealth  v.  Roby,  12  Pick.  [Mass.l 
614,  the  court  say,  that  the  constant  practice 
of  tbe  commonwealth  shonld  be  obseived  and 
followed,  unless  good  reason  can  be  assigned 
for  the  change.  The  forms  adopted  in  a  crim- 
inal trial  are  of  importance,  inasmach  as  the; 
have  a  strong  tendency,  by  their  solemnity,  to 
impress  upon  all  who  are  eni;aKed  in  it  tbe 
interesting  and  highly  responsible  nature  and 
character  of  the  duties  which  devolve  on  them 
respectively." 

No  more  responsible  duty  can  rest  upon  an 
officer  of  the  law  than  the  exercise  of  the  dis- 
cretion vested  in  the  Judges  of  this  state  In 
reference  to  this  and  some  other  crimes,  by 
which  they  are  called  upon  to  determine 
whether  a  convict  shall  be  sentenced  to  death 
or  be  Imprisoned  In  the  penitentiary.  It  Is 
an  exceedingly  unpleasant  duty  In  any  case 
to  impose  the  death  penalty,  and  before  ex- 
ercising the  discretion  every  Judge  should  be 
glad  to  have  all  the  information  he  can  prop- 
erly consider.  It  may  be  possible  that  some- 
thing can  be  said  before  sentence  which 
might  Influence  the  court  in  the  exercise  of 
its  discretion;  and,  as  we  have  already  In- 
dicated, if  It  be  apparent  that  such  was  or 
might  have  been  the  case,  and  the  prisoner 
had  not  had  an  opportunity  to  be  heard,  we 
would  feel  called  upon  to  remand  the  case  In 
order  that  he  might  be  re-sentenced,  after  tbe 
Inquiry  was  made  of  him.  Moreover,  If  the 
proceedings  are  conducted  with  the  solemnity 
with  which  they  should  be  when  a  sentence 
of  death  is  about  to  be  imposed,  the  prisoner 
may  say  something  which  will  make  his  case 
a  warning  to  others,  even  if  his  remarks  are 
not  of  service  to  himself.  So  although  we 
would  not  reverse  a  Judgment  unless  we  conld 
see  that  the  prisoner  was  or  may  have  been 
injured  by  the  omission,  we  repeat  that  in 
our  Judgment  the  practice,  which  we  suppos- 
ed was  always  followed  In  capital  cases  In 
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ttila  state,  of  making  the  Inquiry  should  be 
adopted  In  all  cases  In  which  the  death  pen- 
alty may  be  Imposed,  and  ordinarily  in  aU 
other  cases  In  which  the  defendants  may  be 
confined  In  the  penitentiary. 

It  may  be  well  to  add  that  when  It  Is  done 
the  proper  practice  is  to  have  the  fact  so 
noted  in  the  record.  In  this  case,  we  are  not 
satisfied  that  any  Injury  was  done  the  appel- 
lant by  the  omission  to  make  the  inquiry, 
and,  at  any  rate,  as  the  Judgment  itself  will 
be  reversed,  there  is  no  occasion  to  remand 
the  case  for  a  new  sentence.  It  will  not  be 
out  of  place  to  conclude  the  discussion  of 
this  branch  of  the  case  by  referring  to  19 
Enc.  Pi.  &  Pr.  456,  where  it  is  said: 

"There  seema  to  be  a  growing  tendency,  eTen 
where  capital  punishment  is  inflicted,  to  dis- 
pense with  this  ceremony,  or  at  least  to  con- 
sider it  not  essential,  on  the  ground  that  the 
reasons  for  its  existence  are  not  applicable  at 
the  present  day." 

[I,  It]  4.  It  is  also  alleged  that  the  Judg- 
ment and  sentence  in  this  case  impose  a  cruel 
and  unusual  punishment,  and  also  that  the 
sentence  imposed  is  out  of  proportion  to  the 
crime  charged  in  the  indictment,  and  too 
severe  a  penalty  for  said  crime.  The  facts 
proven  In  the  case  are  not  presented  by  the 
record,  but  we  cannot  hold  that  the  penalty 
authorized  by  the  statute  to  l>e  Imposed  for 
such  a  crime  is  in  violation  of  the  constitu- 
tional provisions.  Article  16  of  the  Declara- 
tion of  Rights  of  our  present  Ck>nstitution 
declares  that: 

"No  law  to  inflict  cruel  and  unusual  pidns 
and  penalties  ought  to  be  made  in  any  case -or 
at  any  time  hereafter." 

And  article  25  Is: 

"That  excessive  bail  ought  not  to  be  requir- 
ed, nor  excessive  fines  imposed,  nor  cruel  or 
unusual  punishment  inflicted  by  the  courts  of 
law." 

It  would  hardly  be  contended  that  the  pun- 
ishment provided  by  our  statute  for  the  crime 
of  rape — death  or  confinement  In  the  peniten- 
tiary for  not  less  than  eighteen  months,  or 
more  than  21  years — is  in  confiict  with  those 
provisions,  and  when  the  Legislature  changed 
the  penalty  for  an  attempt  to  commit  the 
crime  to  death  or  confinement  in  the  peniten- 
tiary. In  the  discretion  of  the  court,  it  is 
probable  that  it  took  into  consideration  the 
fact  that  it  is  often  difficult  to  prove  whether 
the  crime  of  rape  was  actually  consummated. 
Under  some  circumstances  the  outrage  upon 
the  particular  woman  and  upon  society  can 
scarcely  be  said  to  be  less  because  the  prison- 
er did  not  succeed  in  accomplisliing  his  pur- 
pose than  if  he  had.  If  a  revolting  crime  of 
this  nature  is  so  frequently  repeated  as  in 
the  Judgment  of  the  Legislature  to  call  for 
such  punishment,  we  cannot  declare  It  to  be 
contrary  to  such  provisions  of  the  Constitu- 
tion.   It  is  said  in  Foote  v.  State,  59  Md.  269: 

"For  the  prevention  of  crime,  which  is  the 
true  end  of  all  punishment  the  lawgiver  may 
properly  consider  the  frequent  and  easy  op- 
portunities of  committing  the  crime  and  the 
difiiculty  of  guarding  against  it,  and  may  grade 
his  punishment  accordingly." 


In  passing  it  may  be  said  that  In  that  case 
the  court  referred  to  the  fact  that: 

"The  eighth  amendment  to  the  Constitution 
of  the  United  States  is  not  a  restraint  upon, 
and  does  not  apply  to,  the  Legislature  of  a 
state,  but  only  to  the  national  Legislature,  and 
therefore  has  no  application  to  this  case.  Fer- 
vear  v.  Commonwealth,  5  Wall.  479  [18  L.  Ed. 
608]." 

In  Mitchell  v.  State,  82  Md.  527,  34  Ati.  247, 
the  traverser  was  convicted  of  an  attempt  to 
carnally  know  and  abuse  a  woman  child  un- 
der the  age  of  14  years;  that  being  a  com- 
mon-law ofTeuse  and  not  covered  by  our  stat- 
ute. He  was  sentenced  to  Imprisonment  In 
the  dty  Jail  for  15  years,  and  it  was  contend- 
ed that  it  Was  contrary  to  the  Declaration  of 
Rights,  but  this  court  In  considering  the  case 
said: 

"Our  law  inflicts  pain,  not  in  a  spirit  of 
vengeance,  but  to  promote  the  essential  pur- 
poses of  public  Justice.  Severity  is  not  cruel- 
ty. The  punishment  ought  to  bear  a  due  pro- 
portion to  the  offense.  Crimes  of  great  atrocity 
ought  to  be  visited  with  such  penalties  as  would 
check,  if  not  prevent,  their  commission." 

Again  on  page  634  of  82  Md.,  on  page  247 
of  34  Atl.,  the  court  said : 

"If  the  punishment  is  grossly  and  inordinate- 
ly disproportionate  to  the  offense  so  that  the 
sentence  is  evidently  dictated,  not  by  a  sense 
of  public  duty,  but  by  passion,  prejadice,  ill 
will,  or  any  .other  unworthy  motive,  the  judg- 
ment ought  to  l>e  reversed,  and  the  cause  re- 
manded .  for  a  more  just  sentence.  But  no 
such  instance  of  judicial  misconduct  has  ever 
occurred  in  our  good  old  state,  and  we  trust 
that  the  day  may  never  come  when  it  will  be 
witnessed.  When  the  discretion  which  the 
law  confers  is  exercised  with  a  sedate  and  con- 
scientious judgment  under  the  influence  of  a 
love  of  public  justice,  and  a  desire  to  promote 
it,  the  ;udge  is  acting  in  the  legitimate  dis- 
cliarge  of  his  duty,  and  his  sentence  is  not  sub- 
ject to  reversal." 

So  without  further  discussing  this  subject, 
no  ground  for  reversal  for  the  reason  now  be- 
ing considered  is  shown  by  the  record. 

[11,12]  6.  This  brings  us  to  the  action  of 
the  lower  court  for  which  we  reversed  the 
Judgment  by  a  per  curiam  order  heretofore 
filed.  The  quotation  above  shows  bow  the 
case  was  conducted,  and  that  the  witnesses 
for  the  prosecution  were  examined  out  of  the 
presence  of  the  prisoner.  Article  21  of  the 
Declaration  of  Rights  provides: 

"That  in  all  criminal  prosecutions,  every  man 
hath  a  right  to  be  informed  of  the  accusation 
against  him ;  to  have  a  copy  of  the  indictment, 
or  charge  in  due  time  (if  reqiured)  to  prepare 
for  his  defense;  to  l>e  allowed  counsel;  to  be 
confronted  with  the  witnesses  against  him ;  to 
have  process  for  his  witnesses ;  to  examine  the 
witnesses  for  and  against  him  on  oath ;  and  to 
a  speedy  trial  by  an  impartial  jury,  without 
whose  unanimous  consent  he  ought  not  to  be 
found  guilty." 

In  determining  whether  any  part  of  the 
public  should  be  excluded  from  the  trial  of  a 
criminal  case,  some  discretion  must  be  al- 
lowed the  trial  court  Under  no  drcum- 
stances  should  a  trial  be  so  conducted  as  to 
have  the  appearance  of  a  star  chamber  pro- 
ceeding, but  cases  sometimes  occur  wbldi 
have  a  demoralizing  infiuence  on  the  specta- 
tors and  to  some  extent  on  the  community. 
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It  has  always,  so  far  as  we  are  aware,  been 
the  practk'e  In  this  state  to  exclude  minors 
In  such  cases,  and,  If  women  are  not  exclud- 
ed, they  are  often  at  least  warned  that  the 
character  of  testimony  will  be  such  as  to 
make  it  undesirable  for  them  to  be  present 
Of  course  no  exclusion  should  be  permitted 
which  might  injuriously  and  Improperly  af- 
fect the  prisoner,  but  there  may  be  cases 
where  the  prosecuting  witness  can  be  pro- 
tected without  doing  the  prisoner  any  harm. 
To  require  a  refined,  virtuous  woman  to  re- 
late the  facts  of  a  felonious  assault  upon 
her  In  the  presence  of  a  large  audience  in- 
flicts a  great  punishment  on  her,  and  often 
times  does  the  accused  more  injury  than  if 
she  were  examined  under  other  circumstanc- 
es, for  she  may  get  in  such  a  distressing  con- 
dition as  to  improperly  arouse  the  sympa- 
thies of  the  Jury,  and  possibly  to  cause  coun- 
sel for  the  prisoner  to  refrain  from  a  cross- 
examination  whldi  might  have  helped  his 
client  The  testimony  of  an  outraged  wo- 
man is  calculated  to  6reate  a  bitterness 
against  the  accused  amongst  the  audience, 
the  effect  of  which  la  sometimes  difficult  to 
keep  from  the  Jury,  aa  spectators  may  by 
their  looks  or  manner  even  unconsciously  be- 
tray their  bitterness  of  feeling.  The  danger 
Is  that  the  horror  of  the  crime  may  cause 
the  hearers  to  too  readily  connect  the  accus- 
ed with  the  commission  of  It  It  is  undoubt- 
edly oftentimes  better  for  the  accused  to  have 
the  trial  conducted  with  less  publicity  than 
cases  ordinarily  are,  and  In  a  case  such  as 
this  we  are  not  prepared  to  say  that  the 
rights  of  the  appellant  were  violated  by  hav- 
ing the  trial  in  the  petit  Jury  room,  instead 
of  the  courtroom.  The  case  was  tried  before 
the  court,  which  under  our  Constitution  the 
accused  has  the  right  to  elect  instead  of  a 
Jury,  and  while  the  record  does  not  show  how 
many  persons  were  in  the  room,  it  is  not 
suggested  that  any  one  whom  the  prisoner 
or  his  counsel  desired  to  be  present  was  ex- 
cluded. It  does  show  that  tbe  trial  was  held 
there  with  the  consent  of  the  attorney  for 
the  traverser,  and  no  objection  was  made  to 
it  being  held  there  Instead  of  in  the  court- 
room. We  can  see  no  reason  why  the  pris- 
oner or  bis  attorney  for  blm  could  not  agree 
to  have  the  case  tried  where  it  was.  We  are 
aware  that  under  some  decisions  in  other  Ju- 
risdictions that  might  not  be  allowed,  but 
there  is  nothing  in  our  Constitution  or  stat- 
utes to  prohibit  it,  and  we  are  satisfied  that 
It  may  be  in  the  interest  of  Justice  and  for 
the  good  of  the  community  to  permit  the 
trial  court  to  hear  a  case  of  this  character 
outside  of  the  hearing  of  the  general  public, 
provided  there  are  enough  persons  present 
to  secure  protection  to  the  accused  against 
any  possible  advantage  being  taken  of  him  or 
<^ury  done  to  him,  and  that  It  is  done  with 
ibis  consent  or  that  of  his  attorney  under 
such  circumstances  as  show  his  consent 
Tbe  general  rule  is  thus  stated  in  Cooley's 
Constitutional  limitations,  side  page  812: 


"It  is  also  requisite  that  the  trial  be  public. 
By  this  is  not  meant  that  every  person  who 
sees  fit  shall  ]n  all  cases  be  permitted  to  at- 
tend criminal  trials,  because  there  are  many 
cases  where,  from  the  character  of  the  charge, 
and  the  nature  of  the  evidence  by  which  it  is 
to  be  supported,  the  motives  to  attend  the  trial 
on  the  part  of  portions  of  the  community  would 
be  of  the  worst  character,  and  where  a  regard 
to  public  morals  and  public  decency  would  re- 
quire that  at  least  the  young  be  excluded  from 
hearing  and  witnessing  die  evidence  of  human 
depravity  which  the  trial  must  necessarily  bring 
to  light  The  requirement  of  a  public  trial  Is 
for  the  benefit  of  the  accused ;  that  the  public 
may  see  he  is  fairly  dealt  with,  and  not  un- 
justly condemned,  and  that  the  presence  of  in- 
terested spectators  may  keep  his  triers  keenly 
alive  to  a  sense  of  their  responsibility,  and  to 
the  importance  of  their  functions ;  and  the  re- 
quirement is  fairly  met  with,  if,  without  par- 
tiality or  favoritism,  a  reasonable  proportion 
of  the  public  is  suSeted  to  attend,  notwith- 
standing that  those  persons  whose  presence 
could  be  of  no  service  to  the  accused,  and  who 
would  only  be  drawn  thither  by  a  prurient  cu- 
riosity, are  excluded  altogether. 

But  we  are  of  the  opinion  that  there  was 
error  in  taking  the  testimony  out  of  the 
presence  of  the  appellant  Whether  or  not 
that  could  be  expressly  waived  by  the  accus- 
ed himself  Is  unnecessary  to  determine,  as 
the  record  does  not  show  that  it  was.  He 
had  the  constitutional  right  to  be  confronted 
by  the  witnesses,  and  although  his  attorney 
must  have  known  that  he  was  not  present, 
and  may,  so  far  as  he  could,  have  consented 
to  let  tbe  traverser  remain  in  the  courtroom 
while  the' witnesses  were  being  examined,  we 
are  of  opinion  that  that  could  not  bind  the 
appellant  It  is  quite  possible  that  one  on 
trial  may  be  able  to  make  valuable  sugges- 
tions to  his  attorney  during  the  examination 
of  witnesses — ^particularly  the  prosecuting 
witness  in  a  case  of  this  kind— «s  it  matters 
not  how  well  an  attorney  may  have  prepared 
for  the  trial  of  a  case,  it  Is  impossible  for 
him  to  anticipate  all  that  may  be  said,  or  to 
know  all  the  details  a  witness  on  the  oppo- 
site side  will  testify  to.  It  might  be  that  in 
the  course  of  her  examination  in  the  presence 
of  the  accused  the  prosecuting  vritness  would 
discover  that  she  had  made  a  mistake  in  the 
identity  of  the  party  committing  the  crime. 
Other  reasons  suggest  themselves  to  show  the 
importance  of  the  accused  being  present  but 
it  has,  so  far  as  we  are  aware,  been  the 
uniform  practice  throughout  the  state  to  re- 
quire the  presence  of  the  accused  in  capital 
cases  during  the  examination  of  witnesses, 
and  this  is  the  first  instance  which  has  been 
brought  to  the  attention  of  any  of  us  where 
that  practice  has  been  departed  from.  We 
have  no  doubt  that  the  lower  court  was  in- 
duced by  the  best  of  motives  to  adopt  the 
course  it  did,  but  we  cannot  hesitate  to  hold 
that  it  committed  a  grave  error  in  permitting 
the  testimony  to  be  taken — especially  that 
of  the  chief  prosecuting  witness — out  of  the 
presence  of  the  accused.  In  Johns  v.  State, 
55  Md.  360,  Judge  Alvey,  in  considering  an 
objection  to  the  introduction  of  the  comp- 
troller's certificate,  said: 
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"It  is  only  where  the  prosecution  is  to  be 
maintained  by  the  testimony  of  living  witnesses 
that  they  are  required  to  be  produced  in  court, 
confronted  with  the  accused,  and  deliver  their 
testimony  under  the  sanction  of  an  oath,  and  be 
subject  to  cross-examination.  In  other  words, 
no  witness  shall  give  his  testimony  in  secret 
or  out  of  the  presence  of  the  accused,  and  no 
1>:u'ty  shall  be  put  upon  his  trial  upon  mere 
iiearsay  evidence ;  but  the  witness  shall  be  pro- 
duced, and  be  subject  to  all  the  tests  that  the 
law  has  devised  for  the  full  disclosure  of  the 
truth." 

We  do  not  overlook  the  fact  that  the  crime 
«f  which  the  appellant  Is  accused  Is  a  misde- 
meanor, but,  while  that  Is  true,  he  was  lia- 
ble to  be  sentenced  to  death,  if  convicted,  as 
be  In  fact  was,  and  he  was  entitled  to  the 
full  protection  of  this  constitutional  provi- 
sion. That  he  had  the  right  to  be  confronted 
with  the  witnesses  cannot  be  denied,  and.  If 
it  be  conceded  that  he  could  waive  that  right, 
the  record  does  not  show  that  he  did,  and 
In  onr  judgment  his  counsel  could  not  waive 
it  so  as  to  bind  him.  It  Is  too  Important  a 
right  for  this  court  to  permit  it  to  be  waived 
by  Implication,  by  counsel,  or  by  anythinsr 
short  of  an  express  waiver  by  the  prisoner, 
even  If  that  is  to  be  permitted,  which  need 
not  be  determined  In  this  case. 

For  the  error  referred  to,  the  judgment 
was  reversed  by  the  per  curiam  order  hereto- 
fore filed. 

(244  Pa.  496) 

MILL  CREEK  COAL  CO.  et  al.  v.  CURRAN 
et  al. 

(Supreme  (3onrt  of  Pennsylvania.     March  23, 
1914.) 

1.  Mines  and  Mimebai.s  {§  92*)— Width  of 
PiLLABs— Legislative  Poweb. 

The  Legislature  may  provide  for  determin- 
inc[  the  width  -of  the  barrier  pillar  between  two 
adjacent  mines. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  $$  21S-220;    Dec.  Dig.  $ 

2.  Mines  and  Minebals  (8  92*)— Width  of 
PiLLABB— Authority  to  Fix. 

The  authority  conferred  on  the  tribunal 
created  by  Act  June  2,  1891  (P.  L.  183,  art. 
3)  8  10,  to  fix  the  width  of  the  barrier  pillar 
between  two  adjacent  mines  includes  the  au- 
thority to  determine  whether  the  safety  of  mine 
employes  requires  a  pillar  of  any  width. 

[Ed.  Note. — For  other  cases,  see  Mines  anc 
Minerals,  Cent.  Dig.  §§  218-220;    Dec.  Dig.  i 

47^.     1 

3.  Mines  and  Minerals  (S  92*)— Width  of 

PiLLABS — DETEBMINATION — PbESUMPTION. 

Where  the  tribunal  created  by  Act  June  2, 
1891  (P.  L.  183,  art.  3)  §  10,  has  fixed  the 
width  of  the  barrier  pillar  between  two  adja- 
cent mines,  it  will  be  presumed  that  it  has  con- 
sidered the  necessity  for  such  pillar  to  protect 
mine  employes. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  Sf  218-220;  Dec.  Dig.  | 
92.*] 

4.  Mines  and  Minebals  (i  92*)— Width  of 
Pillabs — Decision  or  ^ibdnal — Vaud- 

ITY. 

A  majority  of  the  meml>er8  of  the  tribunal 
created  by  Act  June  2,  1891  (P.  L.  183,  art. 
3)  §  10,  may  render  a  valid  decision  fixing  the 
width  of  the  barrier  piUar  between  two  adja- 


cent mines,  providing  all  the  members  have  an 

opportunity  to  participate  in  the  deliberations. 

[Ed.  Note. — For  other  cases,  see  Mines  and 

Minerals,  Cent.  Dig.  §§  218-220;    Dec  Dig.  | 

5.  Mines  and  Minerals  ({  92*)— Width  of 
PiLLABS— Pboceedinos  TO  Fix — Repobt  — 
Validitt. 

Act  June  2,  1891  (P.  L.  183,  art  3)  {  10, 
creating  a  tribunal  to  fix  the  width  of  the  bar- 
rier pillar  between  two  adjacent  mines,  does 
not  require  that  such  tribunal  shall  report  its 
findings  to  the  department  of  mines,  or  that  all 
the  members  of  the  board  shall  sign  the  report; 
and  hence  refusal  of  one  member  to  sign  a  re- 
port did  not  invalidate  it. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  g$  218-220;    Dec.  Dig.  § 

Appeal  from  Ciourt  of  Common  Pleas, 
Schuylkill  County. 

BUI  in  equity  by  the  Mill  Creek  Coal  Com- 
pany and  others  against  John  Curran,  Mine 
Inspector,  and  others,  to  declare  illegal  an 
award  fixing  the  width  of  a  barrier  pillar 
of  coal  between  the  mines  of  two  operating 
companies.  From  a  decree  sustaining  a  de- 
murrer to  the  bill,  plaintUTs  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

C.  B.  Berger  and  Otto  B.  Farquhar,  both  of 
Pottsville,  for  appellants.  W.  K.  Woodbury 
and  John  F.  Whaleu,  both  of  Pottsville,  for 
appellees. 

MESTRBZAT,  J.  The  parties  to  this  Utl- 
gation  were  before  this  court  In  Curran  v. 
Delano,  235  Pa.  478,  84  AU.  452,  and  the  facts 
out  of  which  the  present  suit  arose  wUl  be 
found  in  the  report  of  that  case.  That  was  a 
bill  filed  by  Curran,  as  mine  inspector,  to  en- 
join the  owners  of  the  coal  from  reducing  the 
width  of  a  barrier  pillar  between  the  adja- 
cent mines  operated  by  the  Mill  Creek  Coal 
Company  and  the  Dodson  Coal  Company.  We 
held  that  the  proceeding  was  in  effect  a  bUl 
to  determine  the  width  of  the  barrier  pillar 
between  the  adjacent  coal  owners,  and  that 
it  would  not  lie,  as  the  Legislature  had  con- 
ferred jurisdiction  In  such  cases  on  a  special 
tribunal  by  section  10,  art.  3,  of  the  act  of 
June  2,  1891  (P.  L.  176).  We  did  not  dismiss 
the  bill,  bnt  directed  it  to  be  retained  until 
the  width  of  the  boundary  pillar  was  deter- 
mined as  required  by  the  act  of  1891. 

The  present  bill  was  filed  subsequently  by 
the  owners  of  the  coal  and  the  Mill  Creek 
Coal  Company,  their  lessee,  against  the  mine 
inspector,  the  engineer  of  the  Dodson  Coal 
Company,  a  lessee  of  the  same  owners,  the 
engineer  of  the  Mill  Creek  Coal  Comi)any, 
and  the  Dodson  Coal  Company  to  have  de- 
clared illegal  and  void  an  award  made  in  pur- 
suance of  the  act  of  1891,  and  signed  by  the 
inspector  and  the  engineer  of  the  Dodson  Coal 
Company,  fixing  the  width  of  the  barrier  pil- 
lar between  the  coal  of  the  two  operating 
companies.     The  bill,  after  reciting  the  let- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Atn.  Dig.  Key-No.  Series  t  Rep'r  Indexes 
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ttng  of  the  coal  to  the  two  coal  companies,  the 
mining  of  the  coal  by  those  companies,  and 
the  proceedings  in  the  conrt  below  and  In  this 
court  on  the  former  bill,  averred  that  proceed- 
ings to  determine  the  width  of  the  barrier 
pillar  between  the  adjacent  mines  had  been 
taken  before  the  mine  inspector  and  the  en- 
gineers of  the  two  operating  companies,  and 
that  an  award  had  been  filed  in  the  depart- 
ment of  mines  at  Harrlsbnrg  by  the  mine  in- 
spector and  the  engineer  of  the  Dodson  CSoal 
Company  fixing  the  width  pf  the  pillar  at  300 
feet  between  the  two  collieries.  The  bill  then 
alleged  that  the  award  was  illegal,  because 
there  was  no  necessity  for  a  barrier  pillar; 
that  the  board  convened  by  the  mine  Inspec- 
tor refused  to  consider  the  question  of  the 
necessity  for  a  pillar;  and  that  the  engineer 
of  the  Mill  €reek  Coal  Company  was  not  a 
party  to  the  award,  did  not  take  part  in  mak- 
ing It,  that  he  did  not  sign  it,  and  that  he  had 
no  knowledge  of  it  until  it  was  presented  to 
him  for  his  signature.  The  Dodson  Goal 
Company  and  its  engineer,  two  of  the  defend- 
ants, demurred,  and  the  demurrer  was  sus- 
tained by  the  court  below,  on  the  ground  that 
It  had  no  jurisdiction  of  the  subject-matter 
of  the  bUl.  The  plaintiffs  have  taken  this  ap- 
peal. 

We  do  not  deem  it  necessary  to  pass  upon 
the  question  of  the  Jurisdiction  of  a  court  of 
equity  to  determine  the  Issues  raised  by  the 
bill,  as  we  are  of  opinion  that,  if  the  court 
Iiad  Jurisdiction,  it  was  fully  warranted  un- 
der the  facts  in  dismissing  the  bill.  Section 
10  of  article  3  of  the  act  of  June  2,  1891,  cre- 
ates a  tribunal  for  determining  the  width  of 
a  barrier  pillar  between  two  adjacent  coal 
properties.  After  providing  that  the  owners 
of  the  coal  shall  leave  a  pillar  between  their 
properties  of  such  width  as  will  be  a  suffldent 
barrier  for  the  safety  of  the  employes  of  dtb- 
er  mine,  in  case  the  other  should  be  abandon- 
ed and  allowed  to  fill  with  water,  requires — 

"such  width  of  pillar  to  be  determined  by  the 
engineers  of  the  adjoining  property  owners,  to- 
getner  with  the  inspector  of  the  district  in  which 
the  mine  is  situated,  and  the  surveys  of  the  face  of 
the  workings  along  such  pillar  shall  be  made  In 
dnplicate  and  must  practically  agree.  A  copy 
of  such  dnplicate  surveys,  certified  to,  must  be 
filed  with  the  owners  of  the  adjoining  proper- 
ties and  with  the  inspector  of  the  district  In 
which  tlie  mine  or  property  is  situated." 

The  averments  of  the  bill  show  that  the 
proceedings  taken  by  the  mine  inspector  and 
the  two  engineers  were  in  strict  accordance 
with  the  act  of  1891.  The  Inspector  gave 
written  notice  to  the  owners  of  the  coal  and 
the  two  operating  companies  that  there  would 
be  a  meeting  at  his  ofSce  on  July- 10, 1912,  for 
the  purpose  of  determining  what  width  of 
pillar  should  be  allowed  to  remain  between 
the  two  minea  On  the  day  named  the  in- 
spector and  the  engineers  of  the  two  compa- 
nies, together  with  representatives  of  the 
companies  and  the  owners  of  the  coal,  met  at 
the  office  of  the  inspector.  The  engineers 
presented  maps  showing  the  face  of  the  work- 


ings of  their  respective  mines  along  the  line 
of  the  barrier  pillar.  The  MIU  Creek  vaajf 
showed  that  the  coal  on  that  side  of  the  line 
had  been  mined  up  to  the  land  line;  while 
the  Dodson  map  showed  that  the  coal  on  the 
other  side  bad  been  mined  up  to  within  30O 
feet  of  the  land  line.  The  tribunal  agreed 
that  whatever  pillar  was  to  be  left  mui>t  be 
composed  entirely  of  the  coal  on  the  Dodsou 
side  of  the  line.  After  considerable  discus- 
sion by  the  parties  present,  "McGlnley  (the 
engineer  of  the  Dodson  Coal  Company)  moved 
that  the  pillar  remain  intact  as  shown  on  the 
maps  to-day.  Motion  seconded  and  carried, 
Curran.and  McGlnley  voting  in  the  aflarma- 
tlve,  and  Kelshaw  (the  engineer  of  the  Mill 
Creek  Coal  Company)  voting  in  the  negative." 
Certified  copies  of  tiie  maps  showing  the  face 
of  the  workings  on  the  barrier  pillar,  as  re- 
quired by  the  act  of  1891,  were  filed  with  the 
owners  of  the  property,  and  with  the  mine 
inspector^ 

[!-)]  The  proceedings  before  the  mine  In- 
spector and  engineers  appear  by  the  r^Kwt 
made  by  the  inspector  and  the  engineer  of  the 
Dodson  Coal  Company  to  the  department  of 
mines  at  Harrisburg.  A  copy  of  this  report 
Is  attached  to  and  made  part  of  the  bill  filed! 
by  the  plaintiffs.  The  bill  does  not  deny  the 
facts  set  out  In  the  report  of  the  inspector 
and  engineer.  The  grotmds  for  attacking 
the  proceeding,  averred  in  the  bill,  are  with- 
out merit  It  is  alleged  that  there  was  no 
necessity  for  a  pillar,  that  the  engineer  of 
the  Mill  Greek  Coal  (Company  did  not  sign 
the  award,  and  did  not  consult  or  deliberate 
with  the  others  in  making  the  award.  It  will 
be  observed  that  the  act  of  1891  requires  the 
owners  of  the  adjacent  coal  properties  to 
leave  a  boundary  pillar  which  will  be  "a  suf- 
ficient barrier  for  the  safety  of  the  employ^ 
of  either  mine  in  case  the  other  should  be 
abandoned  and  allowed  to  fill  with  water." 
The  necessity  for  a  Imrrler  pillar  was  mani- 
festly considered  and  determined.  The  width 
of  the  pillar  was  fixed  at  300  feet,  and  It  fol- 
lows that  the  necessity  for  any  pillar  must 
have  been  considered  by  the  Inspector  and  en- 
gineers. The  act  does  not  provide  that  the 
tribunal  created  for  the  purpose  of  fixing  the 
width  of  the  pillar  shall  hear  evidence  and 
from  that  determine  the  question  submitted 
for  their  adjudication.  Nor  does  it  deny  the 
inspector  and  engineers  the  right  to  hear  any 
testimony  which  they  may  think  necessary  to 
assist  them  in  the  performance  of  their  duties,. 
and  it  doubtless  would  not  avoid  their  de- 
cision if  they  did  call  before  them  witnesses 
and  hear  their  testimony.  The  legislative 
view,  however,  apparently  was  that,  as  the 
two  engineers,  experts  in  their  line,  were  fa- 
miUar  with  the  underground  workings  of 
their  respective  mines,  and  as  the  mine  in- 
spector was  also  fully  Informed  as  to  the 
condition  of  both  mines,  they  should  deter- 
mine the  width  of  the  pillar  from  their  own 
knowledge  of  the  facts  and  experience  In  min- 
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Jng  operations.  It  Is  not  clear  how  a  more 
conapetent  tribunal  to  determine  the  question 
could  have  been  created.  At  aU  events,  the 
Legislature  had  the  power  and  authority  to 
provide  for  determining  the  width  of  the  pil- 
lar, and,  having  done  so,  the  conrts  must 
recognize  the  tribunal  and  enforce  its  findings. 
The  authority  to  fix  the  width  of  the  pillar 
necessarily  Includes  the  authority  to  deter- 
mine whether  the  safety  of  the  employes  in 
the  mines  required  a  piUar  of  any  width.  If 
in  the  judgment  of  the  Inspector  and  engi- 
neers no  pillar  was  needed,  It  would  be  idle, 
as  suggested  In  Commonwealth  v.  Plymouth 
Coal  Co.,  232  Pa.  141,  81  Atl.  148,  for  them  to 
fix  the  width  of  the  pillar  at,  say,  one  foot, 
for  the  sake,  merely,  of  literal  compliance 
with  the  statutory  obligation  of  leaving  a 
pillar  of  some  width.  When,  however,  the 
tribunal  fixes  the  width  of  the  pillar,  it  will 
lie  presumed,  what  necessarily  must  be  so, 
that  they  considered  the  necessity  for  any 
pillar  to  protect  the  employ^  engaged  In  the 
1  nines.  In  the  present  case,  if  the  Inspector 
and  engineers  declined  to  hear  evidence  on 
the  qnestion  of  the  necessity  of  a  barrier,  it 
will  be  presumed  that  their  own  knowledge 
of  the  situation  enabled  them  to  determine 
the  question,  without  the  assistance  of  testi- 
mony. 

[4]  The  allegation  in  the  bill  that  Kelshaw, 
the  engineer  of  the  Mill  Creek  Coal  Company, 
was  not  a  i>arty  to  the  award,  and  was  not 
consulted  and  did  not  deliberate  with  the  oth- 
ers In  making  it,  is  a  conclusion  of  the  plead- 
er, and  not  warranted  by  the  facts  as  they  ap- 
pear In  the  bill.  The  bill  avers  that  the  meet- 
ing at  the  time  fixed  in  the  notices  was  called 
to  order  by  the  Inspector,  who  acted  as  chair- 
man; that  Kelshaw  was  elected  secretary; 
that  he  participated  in  the  discussions  at  the 
meeting ;  and  that,  by  the  award  attached  to 
and  made  part  of  the  bill,  he  voted  on  the  mo- 
tion to  fix  the  width  of  the  pillar.  It  Is  true 
that  bis  vote  was  in  the  negative;  but  it 
shows  that  he  participated  in  the  delibera- 
tions of  the  tribunal  when  its  members  were 
properly  convened  for  the  purpose  of  de- 
termining the  question.  The  bill  does  not 
aver,  and  It  is  not  alleged,  that  there  was 
more  than  one  meeting  by  the  Inspector  and 
engineers  for  fixing  the  width  of  the  pillar; 
on  the  contrary,  as  appears  above,  the  meet- 
ing was  held  on  the  day  fixed,  the  inspector 
and  the  two  engineers  were  present  and,  after 
discussion,  fixed  the  width  of  the  pillar.  Kel- 
shaw was  therefore  not  only  consulted  in 
making  the  award,  but  took  an  active  part  In 
the  proceedings,  and  voted  upon  the  question 
of  fixing  the  award.  An  averment  in  the 
bill  that  Kelshaw  had  no  notice  of  a  meeting 
for  the  purpose  of  making  a  decision  or  award 
Is  likewise  without  merit.  The  vridth  of  the 
boundary  line  was  fixed  at  the  meeting  called 
for  the  purpose  at  which  Kelshaw  was  pres- 
ent The  statute  required  no  further  action 
on  the  part  of  the  Inspector  and  engineers,  ex- 
cept the  filing  with  the  owners  of  the  proper- 


ties, and  with  the  mine  inspector,  certified 
copies  of  the  maps  showing  the  face  of  the 
workings  of  the  barrier  pillar  which  was 
done.  The  statute  does  not  in  terms  require 
a  formal  report  of  the  action  taken  by  the  in- 
spector and  the  engineers  other  than  the  fil- 
ing of  the  maps.  In  the  present  case  the  in- 
spector and  the  other  engineer  made  out  a 
formal  report  of  the  proceedings  which  took 
place  at  the  meeting  at  which  the  width  of 
the  boundary  line  was  fixed  and  filed  it  with 
the  department  of  mines  at  Harrisburg. 
While  this  may  have  been  a  very  proper 
thing  to  do,  and  donbtless  the  Inspector  and 
engineer  thought  so,  there  is  no  provision  in 
the  statute  requiring  it  The  filing  of  the 
maps  with  the  owners  and  the  inspector,  dis- 
closing the  width  of  the  pillar  fixed  by  the 
Inspector  and  engineers,  is  required  by  the 
statute,  and  no  other  report  of  the  proceed- 
ings before  the  tribunal  seems  to  be  contem- 
plated. The  statute  may  be  defective  In  not 
requiring  a  full  report  of  the  proceedings  to 
the  proper  mine  authorities  of  the  district  or 
the  state ;  but  that  is  a  legislative,  and  not  a 
Judicial,  question,  and  the  failure  to  make 
such  a  report  will  not  warrant  the  court  in 
setting  aside  or  annulling  the  proceedings. 

[6]  The  contention  of  the  appellant  that 
the  proceedings  are  invalidated  because  Kel- 
shaw, the  engineer  of  the  Mill  Creek  Coal 
Company,  did  not  sign  the  report  made  to  the 
state  department  of  mines  cannot  be  sustain- 
ed. As  already  pointed  out  no  such  report  is 
required  to  be  made.  The  fact  that  Kelshaw 
voted  In  the  negative  in  fixing  the  width  of 
the  barrier  pillar  does  not  invalidate  the  de- 
cision of  the  tribunal  created  by  the  act 
There  is  nothing  in  the  statute  authorizing 
the  three  parties  designated  by  it  to  fix  the 
width  of  the  pillar  which  requires  a  concur- 
rence of  all  the  memtierB  in  -  the  decision. 
The  members  of  the  tribunal  designated  by 
the  act  were  each  familiar  with  the  condi- 
tions as  well  as  the  necessity  of  a  boundary 
pillar,  and  were  therefore  entirely  competent 
to  determine  the  necessity  for  and  the  width 
of  the  pillar.  If,  however,  all  three  of  the 
members  of  the  tribunal  were  required  to  join 
in  the  decision,  the  proceedings  might  fre- 
quently be  rendered  abortive,  and  the  legisla- 
tive intention  defeated.  The  engineers  of  the 
property  owners  are  presumed  to  exercise 
their  own  judgment  uncontrolled  by  their 
employers;  but  ^  one  of  the  owners  should 
control  the  action  of  his  engineer,  there  could 
be  no  decision,  and  the  statute  would  be  an- 
nulled. While  we  do  not  by  any  means  con- 
cede that  the  tribunal  created  by  the  act  of 
1891  is  a  board  of  arbitration  or  Its  findings 
an  award,  yet  it  has  been  distinctly  mled  by 
this  court  that  if,  by  clear  impUcation,  the 
submission  allows  a  majority  of  the  arbi- 
trators to  make  an  award,  they  may  do  so, 
and  it  will  be  valid.  Here,  it  is  manifest  we 
think,  considering  the  legislative  intent  the 
personnel  of  the  tribunal,  and  the  purpose  for 
which  It  was  created,  that  It  may  be  fairly 
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ImpUed  tbat,  while  the  three  members  must 
liare  an  opportunity  to  participate  tn  de- 
termining the  question,  a  majority  may  make 
a  valid  decision. 

As  suggested  above,  we  do  not  think  it  nec- 
essary to  consider  whether  a  court  of  equity 
bas  Jurisdiction  In  the  present  case.  It  may 
be  that,  where  a  bUl  discloses  the  misconduct 
of  either  or  all  the  members  of  the  tribunal  in 
the  performance  of  their  duties,  a  chancellor 
would  Interfere  and  protect  the  Injured  par- 
ties. The  question,  however,  Is  not  before  us 
now,  and  we  need  not  determine  It. 

The  Judgment  Is  affirmed. 

OMG  Pa.  264) 

GROAN  et  aL  v.  McCLEMAN  et  aL 

(Supreme  Court  of  Penngylvania.     May  4, 
1914.) 

MunriciPAi.  Gobpobationb  it  705*)— Strekts 
—Collision  with  Yxhiolb— Nkoliqkncb— 
Right  to  Recovis. 

Where  a  12  year  old  boy,  while  playing 
handball  on  a  cit7  sidewalk,  ran  backwards  to- 
ward the  curb,  and  while  leaning  over  with  up- 
raised hands  to  catch  the  ball  fell  between  the 
wheels  of  defendant's  wagon,  which  was  being 
driven  alowly  along  the  street  without  negli- 
gence on  the  part  of  defendant's  driver,  there 
could  be  no  recovery  for  the  resulting  inju- 
ries. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  1516-1617;  Dec 
Dig.  §  705.*] 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Trespass  for  personal  Injuries,  by  Frederick 
Organ,  by  his  father  and  next  friend,  Daniel 
IS.  Organ,  and  Daniel  E.  Organ  in  his  own 
right,  against  Henry  A.  McCleman  and  an- 
other trading  as  H.  A.  McGIeman  &  Bro. 
From  a  Judgment  entering  compulsory  non- 
■nlt,  plalntitrs  appeal.    Affirmed. 

Argued  before  BROWN,  MESTRBZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Thomas  A.  Fahy  and  Walter  T.  Fahy,  both 
of  Philadelphia,  for  appellants.  Frank  P. 
Prichard  and  James  Wilson  Bayard,  both  of 
Philadelphia,  for  appellees. 

PER  CURIAM.  Frederick  Organ,  12  years 
of  age,  was  playing  handball  with  two  com- 
panions on  a  sidewalk  in  the  dty  of  Phila- 
delphia. In  trying  to  catch  a  ball  that  had 
rebounded  from  the  wall  of  a  house,  he  ran 
backward  towards  the  curb.  When  he  reach- 
ed the  curb  and  was  evidently  leaning  over  it 
with  upraised  hands  to  catch  the  ball,  he 
came  tn  contact  with  a  wagon  of  the  appellees 
between  the  front  and  rear  wheels.  The  rear 
wheel  passed  over  one  of  his  arms,  and  for 
the  injuries  sustained  this  action  was  brought. 
There  was  not  the  slightest  evidence  of  any 
negligence  on  the  part  of  the  appellees'  driv- 
er. He  was  driving  his  wagon  slowly  along 
the  street,  and  there  was  nothing  negligent 
In  his  being  close  to  the  sidewalk.  What 
tiappened   could  not   reasonably  have  been 


foreseen  by  him,  and  he  was  not  therefore  re- 
quired to  guard  against  it.  The  case  Is  one 
oi  an  unfortunate  accident,  resulting  from 
boyish  play,  and  no  responsibility  for  It  at- 
tached to  the  appellees. 
Judgment  affirmed. 


(246  Pa.  402) 
LBHIOH  VALLEY  COAL  CO.  T.  MIDVAL- 
LEY  COAL  CO. 

(Supreme  (3ourt  of  Pennsylvania.    May  18, 
1914.) 

1.  Bjbctmknt   (§   7*)- Right  of  Action  — 

BOUNOABT   DlSPTJT*. 

Ejectment  is  the  proper  remedy  to  deter- 
mine a  disputed  title  depending  on  the  tme 
boundary  line  between  adjacent  properties. 

[Ed.  Note.— For  other  cases,  ,see  Ejectment, 
Cent.  Dig.  §}  12-15;    Dec.  Dig.  {  7.*] 

2.  Tbial  ({  11*)— Tkansfkb  fsom  Equitt  to 
Law  Sidb— Boundabt  Dispute. 

Where  the  bill  in  a  suit  to  enjoin  defend- 
ant from  mining  coal  under  plaintiff  s  land  stat- 
ed that  plaintiff  leased  to  defendant  certain 
coal  lands,  and  that,  in  settlement  of  a  dispute 
as  to  the  proper  boundary  line,  a  line  was 
agreed  on  and  recognized  for  many  years  by  de- 
fendant, but  that  be  recently  threatened  to  dis- 
regard same,  and  where  the  answer  denied  the 
court's  jurisdiction,  averred  possession  by  de- 
fendant, and  set  up  matters  of  defense  which 
raised  questions  of  (act  for  a  jury,  the  case 
was  properly  certified  to  the  law  side. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  28-30;   Dec.  Dig.  |  11.*] 

Appeal  from  (Toort  of  Common  Pleas, 
Columbia  County. 

Bill  by  the  Lehigh  Valley  Coal  Company 
to  enjoin  the  Midvalley  Coal  Company  from 
mining  coal  under  plalntlfTs  land.  From  a 
decree  dissolving  a  preUmlnary  injunction 
and  certifying  the  cause  to  the  law  side, 
plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  MESSTREZAT, 
POTTER,  STEWART,  and  MOSCHZISKER, 
JJ- 

Fred  Ikeler,  of  Bloomsburg,  and  F.  W. 
Wheaton  and  P.  F.  O'Neill,  both  of  Wllkes- 
barre,  for  appellant  A.  W.  Duy,  of  Blooms- 
burg, and  George  M.  Roads,  of  Pottsvllle,  for 
appellee. 

MESTREZAT,  J.  [1,  2]  This  is  an  appeal 
from  the  order  of  the  court  below,  sitting  in 
equity,  certifying  the  case  to  the  law  side 
of  the  court  under  the  act  of  June  7,  1907 
(P.  L.  440).  The  bill  avers,  inter  alia,  the 
plaintiffs  ownership  In  fee  of  certain  lands 
In  Columbia  county,  containing  valuable  de- 
posits of  coal;  that  the  defendant,  an  ad- 
joining owner  of  coal  land,  has.  In  disre- 
gard of  the  plaintlfTs  right,  threatened  to 
enter  upon  plaintlfTs  land  to  mine  and  re^ 
move  the  coal ;  that  the  defendant  Is  en- 
gaged in  driving  an  underground  passage- 
way that  is  directed  towards  and  is  Intended 
to  penetrate  the  deposit  of  coal ;  and  that  the 
plalntlfl  will  suffer  irreparable  injury  If  the 
defendant  Is  not  restrained  from  committing 
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the  threatened  trespass.  The  bill  prays  that 
the  defendaut  be  restrained  from  entering  or 
trespassing  upon  the  plaintiff's  land.  The 
defendant  filed  an  answer  denying  the  ma- 
terial allegations  of  the  bUl,  and  averring 
that  the  conrt  is  without  Jurisdiction  to  en- 
tertain the  biU,  because  it  is  an  ejectment 
bill;  that  the  defendant  owns  in  fee  the  coal 
which  the  plaintiff  seeks  to  restrain  the  de- 
fendant from  mining  and  removing,  and  Is 
In  possession  of  the  same  and  has  been  con- 
tinuously since  1890.  A  preliminary  injunc- 
tion was  granted  which  was  subsequently 
dissolved  by  the  court,  and  on  motion  of  de- 
fendant's counsel  the  case  was  certified  to 
the  law  side  of  the  court  This  is  the  error 
complained  of  on  this  appeaL 

The  learned'  court  was  clearly  right  in 
certifying  the  case  to  the  common  pleas.  It 
appears  from  the  biU  that  the  plaintiff  com- 
pany leased  to  the  defendant  company  cer- 
tain coal  lands  in  Columbia  county,  that 
there  was  a  dispute  as  to  the  proper  line  be- 
tween the  leased  lands  and  other  lands  of 
the  plaintiff,  and  that  there  was  an  attempt 
by  the  parties  to  agree  upon  a  consentable 
line.  The  bill  avers  that  the  line  was  agreed 
upon,  was  for  many  years  recognized  by  the 
defendant  company,  but  that  recently  the  de- 
fendant threatened  to  disregard  the  line  and 
enter  upon  and  mine  coal  beyond  the- line 
and  on  the  plaintiff's  premises.  Conceding 
Its  averments  to  be  true,  the  bill  discloses  a 
disagreement  as  to  the  line  between  the  prop- 
erties of  the  two  parties  and  the  intention  of 
the  defendant  to  trespass  upon  the  plaintiff's 
premises.  If  the  defendant  does  enter  upon 
the  disputed  premises  and  begins  to  mine 
the  coal,  the  remedy  for  the  Infringement  of 
the  plaintiff's  rights  Is  an  action  of  trespass, 
or.  If  the  defendant  is  in  possession,  an  ac- 
tion of  ejectment  Either  remedy  will  give 
the  plaintiff  adequate  relief.  If  the  plaintiff 
company  desire  to  secure  itself  against  loss 
by  reason  of  the  defendant's  mining  opera- 
tions, an  estrepement  will  lie  whether  the  ac- 
tion be  trespass  or  ejectment  That  writ  will 
protect  the  plaintiff  until  the  action  to  deter- 
mine Is  rights  Is  finally  adjudicated.  There 
are  no  averments  in  the  bill  which  would 
Justify  a  court  of  equity  assuming  Jurisdic- 
tion in  the  caae. 

If,  however,  we  turn  to  the  answer  we  see 
far  less  reason  for  a  court  of  equity  adjudi- 
cating the  question  at  issue  and  depriving 
the  defendant  of  a  trial  by  Jury.  It  denies 
the  Jurisdiction  of  the  court,  avers  posses- 
sion of  the  premises  In  the  defendant,  and 
sets  up  other  matters  of  defense  which  raise 
questions  of  fact  for  a  Jury.  The  control- 
ling question  here,  as  appears  by  the  bill,  is 
one  of  title  to  the  disputed  premises,  which, 
of  course,  should  be  settled  on  the  law  side 
of  the  court.  It  is  claimed  and  strenuously 
urged  by  the  plaintiff  that  the  question  of 
title  must  be  determined  by  the  interpreta- 
tion of  the  agreement  between  the  parties 


fixing  the  consentable  line,  anu  that  there- 
fore a  Judge  sitting  in  a  court  of  equity  can 
determine  it  as  well  as  If  he  were  sitting  in 
a  court  of  law.  This  overlooks  the  vital 
proposition  that  the  Jurisdiction  of  the  court 
does  not  depend  upon  the  duties  of  the  Judge 
presiding  at  the  trial.  Ejectment  is  the  es- 
tablished action  for  the  trial  of  disputed  ti- 
tles in  this  state,  and,  with  very  few  excep- 
tions, a  plaintiff  is  compelled  to  assert  his 
title  to  real  estate  in  that  form  of  action. 
The  Judge  presiding  at  the  trial  may,  as  the 
facts  require,  nonsuit  the  plaintiff,  direct  a 
verdict  for  either  party,  or  submit  the  case 
to  the  Jury.  The  ruling  of  the  Judge  may 
depend  solely  upon  his  interpretation  of  a 
written  instrument,  but  whether  It  does  or 
not  will  depend  upon  other  matters  whicU 
cannot  be  anticipated,  and  which  are  not 
sufficient  to  deprive  the  law  side  of  the 
court  of  Jurisdiction  to  determine  the  rights 
of  the  parties  to  the  land  In  dispute.  Here, 
however,  the  parties  not  only  disagree  as  to 
the  construction  of  the  contract  establishing 
the  consentable  line,  but  the  defendant  com- 
pany alleges  that  the  contract  to  the  extent 
that  it  purports  to  have  altered  the  compa* 
ny's  mining  rights,  under  its  lease  of  July  1, 
1889,  is  either  put  to  a  fraudulent  use,  or 
the  words  it  contains  Umiting  the  company's 
mining  rights  were  introduced  In  the  con- 
tract at  the  time  of  its  execution  by  fraud, 
accident,  or  mistake.  The  answer  also  avers 
that  the  defendant  is,  and  has  continuously 
been  since  1890,  in  possession  of  the  premis- 
es. The  question,  therefore,  at  issue  between 
the  parties  is  one  of  disputed  title,  and  de- 
pends upon  the  true  boundary  line  between 
the  adjacent  properties  of  the  two  parties. 
The  defendant  not  only  challenges  the  plain- 
tiff's interpretation  of  the  agreement  estab- 
lishing the  consentable  line,  but  also  attacks 
the  validity  of  the  agreement  itself,  which 
necessarily  depends  uiK>n  facts  dehors  the 
instrument  The  rights  of  the  parties,  there- 
fore, require  that  they  be  determined  in  an 
action  of  ejectment  on  the  law  side  of  the 
conrt 
The  order  certifying  the  case  Is  affirmed. 


(244  pa.  427) 

PORTBB  et  al.  v.  HEAI/Y  et  al. 

(Supreme  Court  of  Pennsylvania.     March  16, 
1914.) 

1.  corpobations  (§  314*)  —  stockholders— 
Secret  Agreement  of  Directors— Monet 
Received  for  Benefit  op  Stockuolders. 
A  corporation's  directors,  owning  more 
tbau  one-hedf  its  stock,  accepted  an  offer  to  bay 
all  the  corporate  stock  at  $1(J5  per  share,  a 
deposit,  to  be  applied  on  the  purchase  price, 
was  made  with  a  surety  company,  and  a  letter 
was  sent  by  the  purchaser,  with  consent  of  the 
directors,  to  all  stockholders,  advising  them  that 
a  sufficient  deposit  had  be^n  made  to  purchase 
all  the  outstanding  stock  at  such  price.  When 
the  deposit  was  made,  the  purchaser  agreed  to 
pay  a  further  sum  directly  to  the  directors,  un- 
der a  secret .  agreement,  which  was  not  known 
to   outside  -  stockholders   until   they  had  parted 
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-with  their  stock.  Such  further  sum,  pursuant 
to  agreement,  was  not  paid  over  until  new  di- 
rectors were  elected,  giving  the  purchaser  con- 
trol of  the  corporation.  Held,  that  such  further 
sum  was  held  by  the  directors  in  trust  for  all 
the  stoclcholders. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  1393-1398,  1400 ;  Dec.  Dig. 
i  314.*] 

2.  CORPOBATIONB  (§  314*)  —  Ddtt  o»  Di- 
RECTOBs— Advancement  of  Individvai,  In- 

TEBESTS.' 

The  directors  of  a  corporation  should  not 
use  their  position  to  advance  their  individual 
interests,  as  distinguished  from  the  interests 
-which  they  represent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1393-1898,  1400;  Dec.  Dig.  | 
314.*) 

3.  COBPOBATIONB    (f   314*)— DUTT    OF    DlBEO- 

TOBS— Advancemsni  of  Individual  Inteb- 

Esrs. 

While  a  director  of  a  corporation  may  sell 
his  stock  and  keep  any  profits  so  acquired,  he 
cannot,  in  combination  with  others,  even  by 
means  which  if  standing  alone  would  be  lawful, 
taiie  advantage  of  his  official  position  for  his 
individual  profit,  to  the  detriment  of  other 
stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  1393-1398,  1400;  Dec.  Dig.  i 
314.*] 

4.  CORPOBATIONS     (§    314*)— DUTT    OF    DlBEC- 

TOBS — Advancement  of  Individttal  Intbb- 

ESTS— Sale  of  Stock. 

While  majority  stockholders,  who  are  also 
directors,  may,  in  selling  their  stock,  obtain  a 
higher  price  than  do  the  minority  stockholders,, 
because  they  hold  a  controlling  interest  and 
may  incidentally  resign  their  positions  as  di- 
rectors, they  cannot  include  the  sale  of  their 
position,  with  the  influence  flowing  therefrom, 
as  part  of  the  consideration  for  the  transfer  of 
their  stock  at  such  higher  price. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8S  1393-1398,  1400;  Dec.  Dig.  $ 
314.*] 

6.  CoBPOSATiONS  (8  314*)— Duty  of  Dibec- 
T0B»— Advancement  of  Individual  Inteb- 
EST— Sale  of  Stock— Acoountino. 

Where  directors  of  a  corporation  improp- 
erly use  their  position  to  secure  higher  prices 
for  their  stock  than  other  stockholders  can  ob- 
tain, they  will  be  required  in  equity  to  account 
to  such  stockholders  for  the  sums  thus  unlaw- 
fnlly  acquired. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i§  1393-1398,  1400;  Dec.  Dig.  j 
314.*] 

6.  Cobpobations  (|  319*)— Suit  bt  Stock- 
holdebs  aoainst  Dibectobs  —  Right  to 
Uaintain. 

That   a   stockholder   has   parted    with    his 

stock  does  not  deprive  him  of  his  right  to  sue, 

in  equity  for  an  accounting,  directors  who  have 

unlawfully  taken  advantage  of  their  position  to 

his  detriment. 
[Ed.  Note. — For  other  cases,  see  Corporations, 

Cent.   Dig.  {{  1415,   1416-1425;    Dec.  Dig.  i 

819.*] 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Bill  by  J.  Elmer  Porter  and  otbers  against 
J.  Allen  Healy  and  others,  for  discovery  and 
accounting.  From  decree  for  plaintifis,  de- 
fendants appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER.  ELKIN,  STEW- 
ART,' and  MOSCHZISKER,  JJ. 


Frank  P.  Prichard  and  John  Q.  Johnson, 
both  of  Philadelphia,  and  Montgomery  Ev- 
ans, of  Norrlstown,  for  appellants.  Wil- 
liam W.  Porter,  of  Philadelphia,  and  Henry 
Freedley  and  Henry  M.  Brownback,  both  of 
Norrlstown,  for  appellees. 

MOSCHZISKER,  J.  This  was  a  bill  for 
discovery  and  I .  compel  the  defendants  to 
account  for  and  pay  over  to  the  plaintiffs 
their  respective  proportions^  of  a  sum  of 
money  alleged  to  be  an  illicit  gain  acquired 
by  them  "in  the  course  of  the  transfer  of  the 
stock  of  the  Pottstovm  Light,  Heat  &  Power 
Co."  The  concern  in  question  was  a  Penn- 
sylvania corporation,  and  its  capital  stock 
consisted  of  700  shares;  the  plaintiffs  were 
minority  stockholders.  While  the  defendants 
owned  in  their  own  names  183  shares,  and 
directly  influenced  about  200  more  belonging 
to  their  relations — they  were  officers  and  di- 
rectors of  the  company  and  had  managed  its 
affairs  for  many  years — one  of  them  being 
president  and  all  of  them  together  constitut- 
ing a  majority  of  the  board.  A  purchaser 
appeared  who  desired  the  entire  stock  of  the 
company,  so  as  to  own  and  possess  its  prop- 
erty and  franchises;  he  was  willing  to  ex- 
pend $202,330  for  that  purpose.  While  ne- 
gotiations were  pending,  the  defendants  se- 
cured such  control  of  about  100  additional 
stiares  that  they  could  safely  contract  for 
their  transfer,  together  with  the  other  stock 
at  their  command,  at  $165  per  share.  With 
matters  in  this  condition,  a  bargain  was 
struck,  evidenced  by  a  letter  from  the  pur- 
chaser to  the  Security  Company  of  Potts- 
town,  of  which  one  of  the  defendants .  was 
president,  wherein  it  is  stated  that  $115,500 
deposited  with  that  company  was  "to  be  ap- 
plied to  the  purchase  of  700  shares  of  the 
capital  stock  of  the  Pottstown  Light,  Heat  & 
Power  Co.,  at  the  rate  of  $165  per  share," 
that  at  least  484  shares  were  to  be  delivered 
forthwith  at  that  price,  and  "as  many  addi- 
tional shares  from  day  to  day"  as  might  be 
deposited  by  shareholders  up  to  the  18th 
day  of  March,  1010,  at  which  time  the  re- 
cipient was  to  return  any  unused  balance  of 
the  fund,  and,  further,  that  the  four  de- 
fendants named  In  this  suit  were  to  sign  and 
forward  to  all  shareholders  whose  stock  had 
not  been  delivered,  "a  letter,"  advi8in|;  them 
that  there  was  deposited  with  the  security 
company  a  "sum  sufficient  to  purchase  all  the 
said  outstanding  stock  at  $165  per  share." 
The  defendants  did  not  send  out  this  letter ; 
but  the  purchaser  bad  one  prepared  and 
mailed  to  the  stockholders,  over  the  names 
of  the  defendants  and  others,  including  the 
security  company,  In  which  it  was  stated 
that  the  individual  signers,  constituting  a 
"majority  of  the  capital  stock."  had  sold 
their  holdings  "at  $165"  per  share,  "upon  the 
understanding  that  all  stockholders  should 
have  the  same  privilege,"  and  that  $115,60O 
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tras  on  deposit  with  the  security  company 
to  take  np  the  stock  at  that  price.  The  ex- 
act contents  of  this  communication  were  not 
made  known  to  the  defendants  at  the  time, 
and  there  was  no  proof  that  more  than  one 
of  them  Iiad  knowledge  that  it  had  been  is- 
sued, until  long  subsequent  The  letter  had 
the  desired  effect,  and  almost  every  one  ac- 
cepted the  $166  per  share,  although  48 
ishares,  owned  by  two  of  the  plaintiffs,  were 
not  turned  in  until  the  merger  of  the  com- 
pany with  another  corporation,  under  the 
act  of  May  29,  1901  (P.  li.  349),  which  oc- 
curred shortly  afterwards,  when  they  ac- 
cepted the  same  price  for  their  stock.  At 
the  time  of  the  deposit  of  $115,500,  a  fur- 
ther sum  of  $86,830  was  paid  directly  to  the 
defoidants,  under  a  secret  arrangement,  not 
known  to  the  plaintiffs  until  they  and  all 
other  outside  shareholders  had  parted  with 
their  stock ;  in  fact,  the  amount  of  this  fund 
with  the  details  concerning  its  payment  were 
not  fully  disclosed  until  the  hearing  on  the 
bill.  It  appears  that  this  money  was  not  di- 
vided by  the  defendants  in  accordance  with 
the  shares  of  stock  owned  by  them,  but  that 
one  took  $40,740  for  himself,  without  mak- 
ing any  dlviidon  with  those  whose  stock  he 
controlled,  two  took  $41,090,  which  they  di- 
vided with  the  stockholder  members  of  their 
family,  and  the  remaining  defendant  re- 
ceived $5,000.  It  further  appears  that  the 
purchaser  would  not  pay  the  $86,830  until 
actual  control  of  the  organization  of  the  cor- 
poration was  duly  passed  to  him,  and  that, 
to  secure  this,  he  had  the  transfer  of  stock 
put  in  escrow  until  a  meeting  of  the  direc- 
tors was  convened.  At  this  meeting  the  de- 
fendants tendered  their  resignations,  and 
had  them  duly  acted  upon  in  turn,  as  each 
retired,  a  successor  designated  by  the  pur- 
cliaser  being  elected  in  his  place,  after  whidi, 
and  not  before,  the  "control  fund"  was  turn- 
ed over. 

Equity  jurisdiction  has  not  been  question- 
ed, and  the  defendants  did  not  attempt  to 
avail  themselves  of  the  act  of  June  7,  1907 
(P.  L.  440).  The  chancellor,  who  heard  the 
testimony,  made  many  findings  of  fact  which, 
according  to  the  view-  we  take  of  the  case, 
are  of  no  particular  importance  to  this 
opinion. 

[1]  Id  the  first  place,  we  do  not  give  con- 
trolling weight  to  the  written  communica- 
tion sent  out  by  the  purchaser ;  while  upon 
this  subject,  however,  we  stop  to  observe 
that,  although  in  some  particulars  this  cir- 
cular may  have  gone  beyond  the  letter  which 
the  defendants  agreed  to  sign,  yet  the  names 
It  contained  were  given  to  the  purchaser  by 
them  for  use  in  a  communication  to  be  sent 
to  the  shareholders,  and  the  letter  in  ques- 
tion was  in  practical  accord  with  the  Im- 
i>res8ion  meant  to  be  created  by  the  defend- 
ants, L  e.,  that  the  deposit  of  $115,500  rep- 
resented the  entire  price  to  be  paid  for  all 
;he  stock  of  the  light.  Heat  &  Power  Com- 


pany, and  that  each  and  every  stockholder 
was  to  receive  but  $165  per  share;  more- 
over, in  this  transaction  the  defendaints  and 
the  purchaser — 

"were  associates  in  common  In  the  enterprise, 
each  bound  by  the  knowledge  and  actions  of  the 
other."  Commonwealth  Title  Ing.  &  Truat  Co. 
V.  Seltzer,  227  Pa.  410,  414,  76  Ati.  77,  78  (136 
Am.  St  Bep.  896). 

But  the  chancellor  did  find  the  Important 
fact,  that  the  $86,830  fund  was  not  so  much 
a  part  of  the  price  paid  for  the  stodc  owned 
or  controlled  by  the  defendants  as  a  secret 
consideration  tmld  to  them  for  the  purpose 
of  gaining  immediate  control  of  the  organ- 
ization of  their  corporation.  Upon  this  sub- 
ject, the  court  below  states: 

"While  the  control  held  by  the  defendants  In 
their  official  capacity  •  •  •  was  not  the  sole 
consideration,  •  •  •  it  did  constitute  a 
stroDg  inducement  to  bring  about  the  sale  and 
pay  the  large  price  agreed  upon  :  it  is  also  true 
that  so  far  as  the  purchasers  were  concerned, 

♦  •  •  they  put  up  the  sum  of  $202,230  to  ac- 
quire all  that  the  company  had;  •  •  •  the 
division  of  the  money  into  parts,  $115,500  and 
$86,830,  was  the  act  of  the  defendants,  and 
immaterial  to  the  purchaser.  •  •  •  The  de- 
fendants did  use  their  official  positions  to  obtain 
the  actual  possession   of  this  sum  of  $86,830. 

♦  *  *  Upon  the  day  of  the  settlement  the 
defendants  resigned  their  positions  as  directors 
and  aided  the  purchasers  to  substitute  their 
nominees  to  fill  these  vacancies ;  the  money  go- 
ing to  the  defendants  under  the  contract  (the 
$86,830)  was  held  up  until  these  acts  were  con- 
summated, and  there  was  no  demurrer  on  the 
part  of  the  defendants — they  treated  the  acts 
as  part  of  the  contract.  •  •  •  The  de- 
fendants, a  majority  of  the  directors,  did  not  act 
with  the  utmost  good  faith  toward  the  share- 
holders of  the  company — ^they  used  their  posi- 
tions and  influence  to  advance  their  individual 
interests  •  •  •  to  the  disadvantage  of  the 
plaintiffs  and  other  shareholders.  *  *  *  If 
the  defendants  had  sold  their  shares  at  $290 
(the  approximate  proportion  which  each  snare 
bore  to  the  entire  sum  paid  by  the  purchasers), 
the  vendees  would  then  hold  a  majority  of  the 
stock,  and  the  control  at  any  stockholders'  meet- 
ing would  vest  in  them  as  an  incident  to  their 
purchase.  But  the  defendants  sold  this  con- 
trol as'  their  individual  estate  and  received  a 
special  compensation  for  it  •  *  •  The  'bo- 
nus' was  paid  to  them  in  part  for  this  control  of 
the  board,  and  the  defendants  delivered  the 
consideration  forthwith.  •  *  •  The  resigna- 
tions did  not  follow  as  a  consequence  of  the 
sale  of  their  stocks,  but  as  a  means  and  require- 
ment to  secure  the  'control  fund.'  •  *  •  The 
resignations  antedated  the  parting  with  their 
stocks ;  •  •  •  this  may  not  have  been  a  con- 
dition demanded  by  the  contract  of  sale  as  origi- 
nally framed,  but  the  purchaser  saw  fit  to  im- 
pose it  with  the  approval  of  the  defendants. 
The  'control  fund'  was  in  sight,  and  the  ad- 
ditional requirement  from  the  defendant  was  ac- 
cepted." 

After  a  careful  review  of  all  the  evidence, 
we  cannot  say  that  the  learned  chancellor 
had  no  proofs  sufficient  to  sustain  these 
findings. 

The  court  below  found  In  effect  that  the 
defendants  had  capitalized  and  made  an  Il- 
licit sale  of  their  influence  and  positions  as 
directors  of  the  Light,  Heat  &  Power  Com- 
pany, and  that  the  $86,830  was  paid  and  ac- 
cepted by  them,  at  least  in  part  as  a  con- 
sideration for  80  doing;   but  the  appellants 
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contend  that  the  idaintUf  s  did  not  draw  th^ 
bill  on  that  theory,  and  that  the  pleadings 
IHresented  no  such  issue.  In  considering  this 
contention  it  Is  to  be  noted  that  the  defend- 
ants  not  only  admitted  In  their  testimony 
that  the  "control  fund"  was  separate  and 
apart  from  the  price  received  for  their  stock, 
bat  the  answer  filed  by  them,  In  speaking  of 
the  sale  of  their  holdings,  expressly  avers: 
"The  price  fixed  for  the  stock  itself  was  $165 
per  share,  •  *  •  and  the  additional  compen- 
sation that  we  were  to  receive  for  parting  with 
our  control  was  an  entirely  private  business 
matter.  *  *  *  In  the  sale  of  our  stock,  and 
in  all  that  we  did  in  connection  therewith,  we 
acted  solely  as  individual  owners,  •  *  •  and 
never  did  any  act  in  connection  therewith  as  di- 
rectors." 

The  defendants  thus  treated  the  bill  as 
raising  an  Issue  concerning  their  conduct  as 
directors  and  the  ettect  thereof;  moreover, 
when  the  court  found  against  them  on  that 
Issue,  they  applied  for  a  further  hearing  so 
that  they  might  introdnce  other  evidence 
elative  thereto,  and  neither  at  the  time  of 
this  application,  at  any  of  the  hearings,  nor 
in  their  exceptions  filed  below,  did  they  ex- 
pressly make  the  objection  that  the  aver- 
ments of  the  bin  failed  to  raise  the  issue  in 
question;  finally,  none  of  the  present  assign- 
ments of  error  expressly  makes  that  i>oint 
But,  nevertheless,  the  appellants  now  argue 
.  that  no  such  issue  was  before  the  court,  and 
hence  that  the  decree  cannot  properly  be 
supported  upon  that  ground.  As  to  tMs,  It 
la  sufficient  to  say  that,  under  the  circum- 
stances, even  though  the  bill  may  not  In 
express  words  aver  that  the  acts  of  the  de- 
fendants constituted  official  misconduct,  yet, 
In  our  opinion,  its  averments  of  fact  are 
sufficient  to  sustain  a  decree  npon  that 
ground. 

In  determining  that  the  defendants  would 
have  to  pay  to  each  of  the  plaintiffs  a  share 
of  the  $86,830  proportionate  to  their  respec- 
tive holdings  of  stock,  the  chancellor  proceed- 
ed on  the  theory  that  a  majority  of  the  di- 
rectors of  the  corporation  cannot  "barter 
their  offices  for  individual  gain,"  particularly 
when  they  act  In  a  manner  calculated  to 
mislead  and  deceive  others  Into  i>arting  with 
their  stock  at  a  price  fixed  upon  by  the  pur- 
chaser and  such  directors,  and  when  If  it 
had  not  been  for  their  illegal  conduct  each 
of  the  shareholders  would,  in  all  probability, 
have  received  out  of  the  money  so  illicitly 
gained,  an  increased  price  for  his  stock  equal 
to  the  amount  awarded  to  him.  After  re- 
ferring to  the  authorities,  the  court  below 
states: 

''Our  attention  bad  not  been  called  to  any 
case  where  •  •  •  the  majority  directors, 
who  were  majority  stockholders,  sold  the  con- 
trol ('f  the  company  and  the  resignation  of  their 
officen,  for  a  specific  sum  independent  of  the 
money  received  for  their  shares  of  stock.  •  •  • 
The  authorities  that  seemingly  countenance  a 
resignation  by  majority  directors  as  part  con- 
sideration for  their  sale  of  stock  are  careful  to 
say  that  such  contracts  are  carefully  scrutinized 
by  the  courts.     They  must  be  entirely  free  of 


any  bad  faith  to  the  shareholders;    and,  as  al- 
ready shown,  the  defendants  caimot  meet  this 

test** 

We  likewise  have  examined  all  the  author- 
ities cited,  and  find  none  that  rules  this  case ; 
but  we  feel  that  the  court  below  applied 
correct  and  appropriate  legal  principles  In 
reaching  Its  final  conclusion  that  the  defend- 
ants were  liable  to  the  plaintiffs  in  accord- 
ance with   the  decree  entered. 

[1, 3]  The  principle  Is  well  established  that 
those  in  control  of  the  management  of  a  cor- 
poration are  under  an  Inherent  obligation 
not  In  any  manner  to  use  their  positions  to 
advance  their  individual  Interests  as  distin- 
guished from  the  Interests  they  represent, 
and  in  Pennsylvania  we  have  ruled  that  "a 
director  of  a  corporation  Is  a  trustee  for  the 
entire  body  of  stockholders";  it  Is  likewise 
settled  In  this  state  that,  though  one  who  la 
a  director  may  sell  his  stock  and  keep  any 
profits  so  acquired,  yet,  under  the  guise  of 
this  rule,  he  cannot.  In  combination  with  oth- 
ers, even  by  means  which  if  standing  alone 
would  be  lawful  In  themselves,  take  advan- 
tage of  his  official  position  for  his  Individual 
profit  to  the  detriment  of  his  corporation  or 
Its  other  stockholders.  Bird  Coal  &  Iron  Ca 
T.  Humes,  157  Pa.  278,  287,  27  AU.  750,  37 
Am.  St.  Rep.  727;  Com.  Title  Ins.  &  Trust 
Co.  V.  Seltzer,  227  Pa.  410,  76  AtL  77,  136 
Am.  St  Rep.  896. 

[4]  If  the  present  case  were  merely  an  in- 
stance where  majority  stockholders  disposed 
of  their  stock  and  honestly  took  advantage  of 
the  fact  that  they  held  a  controlling  interest 
in  order  to  gain  a  higher  price  than  the  mi- 
nority holders  were  subsequently  able  to  se- 
cure, and  who  at  the  same  time  Incidentally 
resigned  their  places  as  directors,  then  of 
course  the  complainants  would  not  have  a 
good  cause  of  action.  But,  as  already  stated, 
the  court  below  found  that  such  was  not  the 
case;  hence  most  of  the  appellants'  argument 
has  no  application. 

[S]  In  the  last  analysis,  there  is  really  only 
one  substantial  question  for  our  considera- 
tion, and  that  is.  Was  the  chancellor  justified 
in  concluding  that  the  defendants  Intended 
to,  and  In  fact  did.  Include  the  sale  of  their 
positions,  with  the  Influence  flowing  there- 
from, as  part  of  the  consideration  delivered  . 
by  them  In  return  for  "the  control  fund"  of 
$86,8307  On  this  Important  point,  after  a 
review  of  all  the  proofs,  we  do  not  feel  that 
the  inferences  drawn  by  the  chancellor  who 
heard  the  testimony  are  unreasonable  or  his 
conclusion  unwarranted;  therefore  we  accept 
the  facts  embraced  in  that  conclusion  as 
properly  established,  and,  with  these  found 
against  the  defendant,  the  law  of  the  case  is 
clear  and  requires  no  long  citation  of  au- 
thorities. By  force  of  existing  conditions,  the 
corporate  form  is  rapidly  becoming  the  ac- 
cepted method  of  conducting  business,  and 
much  of  the  wealth  and  savings  of  the  people 
is  Invested  in  such  enterprises.  When  the  In- 
dividual Investor  places  bis  contribution  of 
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capital  In  a  concern  of  this  cliaracter,  of  ne- 
cessity he  must  trust  to  the  Integrity  of  its 
directors,  and  he  may  do  so  with  the  Icnowl- 
edge  that  the  law  requires  a  high  degree  of 
honesty  on  their  part,  not  only  toward  the 
corporation  Itself,  as  a  separate  entity, 
but  toward  Its  shareholders,  and  that,  in  so 
far  as  those  in  control  owe  a  duty  to  the 
latter,  they  must  observe  good  faith  to 
the  whole  body  of  stockholders,  and  may  not 
act  with  any  separate  group  or  clique  In 
order  to  serve  their  own  personal  interests. 
Although  the  stock  of  one  who  is  a  director 
of  a  corporation  is  his  individual  proper- 
ty, to  be  dealt  with  as  he  pleases,  and  to 
be  sold  for  such  a  price  as  he  may  be  able 
to  get  for  it,  either  In  association  with 
others  or  alone,  yet,  his  official  position 
is  not  his  individual  property  in  any  sense, 
and  he  has  no  right,  either  directly  or  In- 
directly, to  use  it  for  his  own  selfish  ends; 
when  he  does  so,  and  thereby  derives  a  gain 
that  can  be  reasonably  traced  to  such  an 
abuse,  all  money  thus  made  belongs  either 
to  the  corporation,  or.  In  a  case  like  the  pres- 
ent, in  common  to  Its  shareholders;  further- 
more, when  alleged  misconduct  of  the  man- 
agers of  a  corporation  is  under  Investigation, 
as  recently  said  by  this  court  in  the  Tenth 
National  Bank  t.  Smith  Construction  Co., 
242  Pa.  269,  page  287,  89  AU.  76,  page  82: 

"The  law  has  ceased  to  look  at  the  mere  form 
of  the  device  employed;  it  now  pierces  through 
the  surface  and  seiMS  upon  the  evils  which  lie 
within." 

These  general  rules  work  no  hardship  to 
any  one;  they  simply  mean  that  those  In- 
trusted with  the  management  of  a  corpora- 
tion must  be  above  board,  fair  and  honest 
with  its  stockholders  in  all  matters  concern- 
ing the  conmmon  enterprise  or  Its  control, 
and  that  one  so  situated  will  not  be  permit- 
ted "to  derive  any  personal  profit  or  advan- 
tage by  reason  of  his  position,  distinct  from 
his  coshareholders."  All  of  which  is  in  ac- 
cord with  the  law  as  we  defined  it  in  Bird 
Coal  A  Iron  Co.  v.  Humes,  157  Pa.  278,  287, 
27  Atl.  750,  87  Am.  St  Bep.  727,  and  the  gen- 
eral principles  stated  In  the  text-books  there 
cited.  See  1  Potter  on  Corporations,  S§  324, 
828,  330;  1  Morawetz  on  Corporations,  {{  515. 
516,  518,  519.  Further,  see  10  Cyc.  787,  788. 
791,  801,  825.  We  are  not  inclined  to  pare 
dowp  or  limit  the  application  of  these  whole- 
some principles,  nor  are  we  convinced  that 
they  do  not  fit  the  present  case. 

[8]  Aside  from  the  matters  which  we  have 
already  discussed,  it  Is  contended  by  the  ap- 


pellants that  there  can  be  no  legal  recovery 
by  the  present  plaintiffs  In  their  individual 
right,  and  that,  even  if  under  some  circum- 
stances such  a  recovery  would  be  allowed,  yet 
all  of  the  claimants  In  this  particular  case 
are  barred  because  they  parted  with  their 
stock  before  Instituting  suit  In  discussing 
the  first  branch  of  this  contention,  the  chan- 
cellor states: 

"If  directors  are  guilty  of  a  breach  of  trust 
injuries  •  •  *  to  the  rights  of  the  share- 
holders,  or  a  portion  of  them,  may  be  redressed 
at  the  suit  of  the  injured  stockholders;  the 
rule  is  founded  in  part  upon  the  consideration 
that  directors  are  trustees  for  the  stockholders, 
and  that  in  any  action  to  redress  breaches  of 
trust  on  the  '  part  of  directors  toward  stock- 
holders, the  shareholders  are  the  real  parties  in 
interest"— citing  10  Cyc.  965,  and  Com.  Title 
Ins.  &  Trust  Co.  v.  Seltzer,  227  Pa.  410.  76 
AtL  77,  136  Am.  St  Bep.  896. 

These  views  are  substantially  correct  and 
applicable  to  this  case ;  here  the  injury  aver- 
red was  not  to  the  company  but  to  the  in- 
dividual plaintiffs,  and  the  corporation  by 
merger  and  cancellation  of  its  stock  had,  in 
practical  efCect  ceased  to  exist  before  the 
bill  was  filed.  In  view  of  these  facts,  we  feel 
that  the  court  below  did  not  err  in  holding 
that  the  plaintiffs  had  a  right  to  Institute 
and  maintain  their  action.  On  the  next 
phase  of  the  contention  now  before  us.  It  ap- 
pears that  the  biU  was  originally  brought, 
by  two  stockholders  who  had  accepted  the' 
price  offered  by  those  in  charge  of  the  merger 
(f  165  per  share),  and  by  two  others  who  had 
sold  their  stock  at  the  same  price  to  the  orig- 
inal purchaser,  and  that  additional  stock- 
holders who  In  like  manner  had  parted  with 
their  shares  subsequently  intervened.  But 
the  fact  that  none  of  the  plaintiffs  was  an 
actual  shareholder  at  the  time  the  bill  was 
filed  would  not  bar  the  action ;  for  the  chan- 
cellor found  that  the  plaintiffs  all  parted 
with  their  shares  in  one  general  transaction. 
In  which  they  were  kept  In  Ignorance  of  the 
true  state  of  facts  and  induced  to  sever  their 
association  with  the  corporation  by  the  sale 
of  their  stock  at  a  price  fixed  upon  by  the  de- 
fendants in  working  out  the  latter's  secret 
scheme  to  get  possession  of  the  so-called  "con- 
trol fund."  This  being  so,  a  result  of  the  il- 
legal acts  complained  of,  i.  e.,  the  fact  that 
the  plaintlffB  do  not  now  hold  their  stock, 
cannot  tie  pleaded  as  a  bar  to  their  recovery 
In  equity. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed,  at  the  cost  of 
the  appellants. 
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(UZ  He.  SET) 

KALIAMOTES  t.  WARDWELL. 

(Supreme  Judicial  Court  of  Maine.     July  24, 
1914.) 

Nbw  Tbial  (I  70»)  —  StnrriciKNCT  or  Evi- 
dence. 

A  verdict  sustained  b;  evidence  will  not  b« 

disturbed  by  the  Supreme  Court  on  motion  for 

a  new  triaL 

[Ed.  Note. — For  other  caaea,  see  New  Trial, 

Cent.  Dig.  H  142,  143 ;   Dec  Dig.  §  70.*] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

AcUon  by  George  Kaliamotes  against  S.  P. 
Wardwell.  There  was  a  verdict  for  plaintiff, 
and  defendant  moves  for  a  new  trial.  Over- 
ruled. 

See,  also.  111  Me.  401,  89  Atl.  813. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHII.r 
BEOOK,  JJ. 

McGillicaddy  &  Morey,  of  Lewiston,  for 
plaintiff.  Tileston  E.  Woodslde,  of  Lewiston, 
for  defendant 

FEB  GUBIAM.  This  case  has  been  twice 
tried.  The  verdict  rendered  in  the  earlier 
trial  was  set  aside  npon  defendant's  excep- 
tions. Both  verdicts  for  the  plaintiff  are 
substantially  the  same.  A  careful  reading 
of  the  testimony  presented  in  the  record  of 
the  second  trial  shows,  we  think,  sufficient 
evidence  to  sustain  the  verdict  and  to  nega- 
tive the  presence  of  bias,  prejudice,  or  im- 
proper motive  upon  the  part  of  -the  Jury. 
This  court  is  compelled  to  overrule  the  mo- 
tion for  a  new  trial. 

Motion  overruled. 

(112  Ho.  OS)  ■== 

COOLIDOE  V.  SMITH. 

(Supreme  Judicial  Court  of  Maine.     June  24, 
1914.) 

New  Tkiai  (§  102*)— Gbocndb— Niwi-t  Dib- 

covEBED  Evidence. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  will  be  denied,  where  the  evidence 
was  known  to  the  party,  or,  by  the  use  of  due 
diligence,  might  have  become  known  at  the 
trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  g{  207,  210-214;  Dec.  Dig.  |  102.*] 

Action  by  Henry  E.  Coolidge,  administra- 
tor of  WlUlam  C.  Coombs,  deceased,  against 
Renel  Smith,  administrator  of  Marda  O. 
Coombs.  There  was  a  verdict  for  defendant, 
and  plaintlfl  moves  for  a  new  trial  for  in- 
sufficiency of  the  evidence,  and  for  newly  dis- 
covered evidence.     Overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALE7,  HANSON,  and  PHIL- 
BBOOK,  JJ. 

Oakes,  PnMfer  &  Lndden,  of  Auburn,  for 
plaintiff.  Ralph  W.  Crockett,  of  Lewiston, 
for  defendant 

PER  CUBIAM.  This  Is  an  action  of  trover 
to  recover  the  value  of  certain  personal  prop- 


erty which  plaintiff  claims  belonged  to  the 
estate  of  William  C.  Coombs  and  which  de- 
fendant claims  belongs  to  the  estate  of  Mar- 
da G.  Coombs.  The  Jury,  upon  all  the 
evidence,  found  In  favor  of  the  defendant, 
and  we  cannot  say  that  the  verdict  was  so 
manifestly  wrong  as  to  warrant  us  in  setting 
it  aside  and  ordering  a  new  trial.  But  the 
plaintiff  urges  that,  by  reason  of  evidence 
not  in  his  possession  at  the  time  of  the 
trial,  and  which  could  not  have  been  ob- 
tained by  reasonable  diligence,  and  discover- 
ed since  the  trial,  he  is  entitled  to  again 
submit  this  cause  to  the  Jury. 

It  is  well-settled  law  in  this  state  that  a 
party  will  not  be  granted  a  new  trial  on 
account  of  newly  discovered  testimony  when 
such  testimony  was  known  to  him,  or,  by  the 
use  of  due  diligence,  might  have  become 
known  to  him.  At  the  trial  a  witness  for  the 
defense  was  being  cross-examined  by  plain- 
tilTs  attorney,  and  was  asked  if  the  horse 
in  question  was  not  purchased  of  a  man  by 
the  name  of  Small,  one  of  the  witnesses  who 
is  now  called  to  give  newly  discovered  evi- 
dence, and  was  told  that  such  was  the  fact 
Clearly  the  plaintiff  knew  of  the  existence  of 
this  witness,  and  before  the  trial  could  have 
discovered  what  he  would  have  testified  ta 
As  to  the  other  testimony  claimed  to  be  new- 
ly discovered,  we  are  of  opinion  that  by  due 
diligence  the  plaintiff  might  have  discover- 
ed it. 

Both  motions  overruled. 


(82  N.  J.  Eq.  589) 
BOARD  or  CHOSEN  FREEHOLDERS  OF 
HUDSON  COUNTY  v.  DELAWARE, 
L.  &  W.  R.  CO.  et  al. 

(Court  of  (Chancery  of  New  Jersey.    Jane  29. 
1914.) 

1.  RaILBOADB    (I   98*)— HlQHWAT   Cbossinob 

—  Actions  —  Judouent  —  Confobhitt  xo 

PlXADINGS. 

In  a  suit  to  restrain  a  railroad  company 
from  laying  a  track  across  a  much-traveled  high- 
way in  addition  to  two  tracks  already  laid  and 
in  operation,  where  no  relief  was  asked  against 
the  existing  tracks,  an  injunction  would  be  de- 
nied, though  travel  on  the  highway  was  impeded 
by  the  existing  tracks  contrary  to  the  charter 
of  the  railroad  company's  lessor  (Act  Jan.  29, 
1835  [P.  L.  p.  2i)])  and  General  Railroad  Act 
(3  Comp.  St.  1910,  p.  4231)  g  26,  unless  the 
additional  track  would  further  impede  such 
travel. 

[EM.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §|  291,  292,  296 ;   Dec.  Dig.  g  98.*] 

2.  Railboads  (g  98*)— Highway  Crossings 

—  Actions  —  Weight  and  Suvfioibnot  of 
Evidence. 

In  a  suit  to  enjoin  the  laying  of  an  addi- 
tional railroad  track  across  a  much-traveled 
highway  across  which  defendant  was  opera  ling 
two  tracks  upon  which  about  250  trains  passed 
every  24  hours,  evidence  held  to  show  that  the 
additional  track  would  not  increase  the  dangers 
of  the  crossing  or  add  to  the  conjestion  of  traf- 
fic thereat  but  that,  on  the  contrary,  it  would 
relieve  such  conjestion. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Gent.  Dig:  gg  291,  292,  296 ;  Dec.  Dig.  {  98.*] 
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8.  Raiuioads  (I  98*)— HioHWAT  OioBsines 

—Actio  ns— JuDointuT. 

In  a  suit  to  enjoin  a  railroad  company  from 
layinc  an  additional  track  across  a  mucn-trav- 
eled  nighway,  or,  in  the  alternative,  for  a  de- 
cree fixing  the  mode  and  manner  of  the  con- 
struction and  laying  of  anch  track  for  the  prop- 
er protection  and  safety  of  travelers,  where 
there  was  no  prayer  for  relief  with  respect  to 
the  existing  tracks,  and  It  appeared  that  it  was 
not  feasible  to  elevate  or  depress  the  additional 
track  or  carry  the  highway  across  it  alone,  and 
it  appeared  that  the  company  was  employing 
safeguards  at  the  .crossing  conforming  to  the 
best  modem  requirements  which  were  not  crit- 
icized in  any  manner,  and  that  it  proposed  to 
install  the  same  safeguards  with  respect  to  the 
additional  track,  no  relief  could  be  granted  un- 
der the  alternative  prayer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  291,  292,  296;   Dec  Dig.  |  98.*] 

Bolt  by  the  Board  of  Cbosen  Freeholders 
of  the  county  of  Hudson  against  the  Dela- 
ware, Lactui wanna  &  Western  Railroad  Com- 
pany and  others.    Decree  for  defendants. 

James  J.  Mnrphy,  of  Jersey  City,  for  com- 
plainant W.  B.  CroasoQ,  of  Newark,  for  de- 
fendants. 

ORIFFIN,  V.  C.  The  defendant  Delaware, 
Lackawanna  &  Western  Railroad  Company 
(hereinafter  called  the  Lackawanna)  la  the 
lessee  of  the  defendant  Morris  &  Essex  Rail- 
road Company  (hereinafter  referred  to  as 
Morris  it  Essex)  and  in  possession  of  a 
steam  railroad  operated  from  the  city  of  Ho- 
boken,  Hudson  county,  in  a  general  westerly 
and  northerly  direction  across  the  counties 
of  Hudson,  Essex,  and  other  counties  of  this 
state,  and  heretofore  laid  at  grade  two 
tracks  across  a  road  owned  and  maintained 
by  the  complainant  knovm  as  Newark  and 
New  York  turnpike,  which  point  of  crossing 
Is  called  "Sanford's  Crossing,"  and  at  the 
time  of  filing  the  bill  herein  said  Lackawan- 
na was  engaged  in  laying  a  third  track  at 
grade,  parallel  with  those  theretofore  laid 
and  to  the  north  thereof,  and  had  said  track 
laid  up  to  said  Sanford's  Crossing,  and  in- 
tended to  lay  the  same  across  said  turnpike 
at  said  crossing,  when  restrained  by  the  de- 
cree of  this  court. 

The  right  of  way  of  the  Lackawanna 
crosses  the  highway  at  quite  an  acute  angle 
as  appears  by  the  following  diagram: 


It  la  agreed  that  the  additional  track  will 
occupy  25  feet  of  the  highway,  measured 
along  the  center  line  thereof.  A  dinpnte, 
however,  has  arisen  as  to  the  space  occupied 


by  the  two  existing  tracks  along  said  center 
line;  the  complainants  say  76  feet;  the 
Lackawanna  says  66.  I  am  inclined  to  the 
view  that  the  Lackawanna  is  correct,  meas- 
uring along  the  center  line,  but,  as  vehicles 
have  width,  the  complainant  seems  to  be 
correct,  not  as  to  the  center  line  measure- 
ment, but  the  distance  that  the  vehicle  must 
travel  before  it  Is  completely  ofT  the  tracks. 

On  the  foregoing  facts  the  complainant,  by 
leave  of  the  court,  filed  Its  amended  bill, 
praying  that  the  defendants  be  restrained 
from  laying  the  additional  track. 

[1]  It  wUl  be  perceived  that  this  biU  is 
not  filed  for  relief  against  the  existing 
tracks  (as  in  the  case  of  Mayor,  etc.,  of 
Newark  v.  Central  R.  R.  Co.,  73  N.  J.  Eq. 
[3  Bush]  469,  67  Atl.  1009),  but  only  against 
the  laying  of  the  additional  track;  there- 
fore the  court  may  not  decree  with  respect 
to  those  tracks,  but  may  examine  into  the 
amount  of  traftlc  thereon  and  over  the  high- 
way, and  if  on  such  inquiry  it  ascertains 
that  the  conditions  are  such  tliat  the  use 
now  made  of  said  crossing  by  the  Lackawan- 
na is  such  that  the  passage  of  carriages, 
horses,  and  cattle  on  said  road  are  impeded 
thereby,  contrary  to  the  terms  of  section  9 
of  the  Charter  of  the  Morris  &  Essex  (P.  I* 
1836,  p.  29)  and  General  RaUrtdd  Act  (3 
Comp.  Stat  p.  4231)  |  26,  and  finds  the  fur^ 
ther  fact  that  the  additional  track  when  la 
use  will  further  impede  the  passage  afore- 
said, it  will  then  become  the  duty  of  the 
court  to  enjoin  its  laying,  but,  if  it  finds  that 
the  using  of  the  additional  track  will  not 
constitute  an  additional  impediment  or  will 
decrease  the  same,  the  injunction  should  be 
denied. 

[2]  An  examination  of  the  facts  shows 
that  about  250  trains  pass  over  this  crossing 
every  24  hours  on  week  days,  about  220  of 
which  are  passenger  trains  running  at  a 
speed  as  high  as  60  miles  an  hour,  the  re- 
maining trains  being  freight  running  at  a 
very  low  speed,  and  during  the  same  period 
about  1,300  vehicles  of  all  kinds  and  a  few 
foot  passengers  pass  along  this  highway 
over  the  tracks;  but  the  rights  of  the  re- 
spective parties  should  not  be  determined  by 
spreading  the  traffic  equally  over  the  24 
hours,  as  during  some  periods  of  the  day  the 
tralflc  is  much  greater  than  at  others.  Thus 
take  three  periods  of  one  hour  each,  vis.: 
Between  8  and  9  a.  m.  18  east-bound  7  west- 
bound passenger  trains  and  86  vehicles  of 
all  kinds  pass  over  this  crossing,  or  one  train 
every  2  minutes  and  24  seconds,  and  one  ve- 
hicle about  every  43  seconds;  between  6  and 
6  p.  m.  4  east  and  15  west  bound  passenger 
trains,  about  one  every  3  minutes,  and  103 
vehicles,  about  one  every  35  seconds;  be- 
tween 6  and  7  p.  m.  7  east  and  11  west  bound 
and  4  freight  trains,  or  one  every  2  min- 
utes and  45  seconds,  and  99  vehicles,  one  ev- 
ery 87  seconds. 


•ror  atber  eases  sea  saae  topic  and  section  NUliBER  la  Dm.  Dig.  A  Xm.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


N.  J.)       BOARD  Of  CHOSEN  FBEEHOIiDBBS  T.  DBLAWARS.  U  A  W.  K.  Ca         435 


In  addition  to  the  periods  between  the 
passage  of  these  trains,  the  traffic  Is  farther 
delayed  by  reason  of  the  gates  being  neces- 
sarily lowered  while  approaching  tralQS  are  a 
long  distance  from  the  crossing. 

From  the  foregoing  exposition  of  the  traf- 
fic on  the  railroad  and  turnpike,  considering 
tbat  the  railroad  of  necessity  has  the  right 
of  way,  It  would  seem  that  the  traffic  over 
the  tamplke  Is  now  Impeded  In  the  language 
of  the  charter  and  statute  aforesaid,  but,  as 
above  stated,  the  frame  of  the  bill  does  not 
give  the  court  power  to  deal  with  existing 
conditions,  but  only  to  Inquire  Into  them  for 
the  purpose  of  passing  on  the  propriety  of 
permitting  the  additional  track  to  be  laid. 
This  leads  to  the  question :  Will  the  use  of 
the  additional  track  further  Impede  traffic 
on  the  turnpike? 

The  complainant  says  tbat  It  has  proved 
that  the  laying  of  the  additional  tnA  will 
increase  the  hazard.  The  testimony  upon 
which  this  claim  Is  made  is  that  of  Mr.  Was- 
aer,  the  county  engineer,  whose  testimony  on 
the  subject  is,  In  effect,  that  the  danger  Is 
Increased  by  the  traveling  public  being  com- 
pelled to  cross  over  100  feet  of  railroad  in- 
stead of  75,  with  the  possibility  of  three 
trains  being  operated  on  the  three  tracks  at 
or  about  the  same  time.  If  there  was  a  long 
freight  train  on  the  track  sought  to  be  laid, 
and  a  vehicle  was  crossing  the  turnpike  to- 
wards the  east,  this  train  would  Interfere 
with  the  vision  of  the  traveler,  particularly 
by  reason  of  the  acute  angle  at  which  the 
tnmidke  crosses  the  railroad.  Bnt  this 
might  also  be  said  at  a  train  on  the  west- 
bound track. 

The  testimony  of  the  defendants'  engineers 
is  to  the  effect  that  the  running  of  the 
freight  trains  on  the  third  track  would  nei- 
ther increase  nor  diminish  the  hazard,  bnt 
would  result  In  raising  the  gates  oftener,  and 
free  the  turnpike  of  protracted  obstmctlon, 
because,  by  removing  the  freight  traffic  from 
the  main  line.  It  would  leave  the  passenger 
trains  free  to  travel  on  schedule.  The  situ- 
ation from  the  railroad's  view  Is  about  as 
follows:  The  Harrison  frelghtyard  lies  to 
the  north  of  the  tracks,  and  Is  about  2% 
miles  west  of  the  tunnel.  The  freight  trains 
run  from  this  Harrison  frelghtyard  across 
the  west-bound  track  over  on  the  east-bound 
traclt,  and,  when  near  the  tunnel,  curve  In 
and  upon  the  west-bound  track,  travel  a 
short  distance,  and  then  lead  off  to  Boonton. 
These  freight  trains  travel  at  a  very  low 
rate  of  eqpeed,  and  while  they  are  on  either 
traclt,  or  crossing  the  same,  necessarily  they 
block  the  traffic  east  and  west,  with  the  re- 
sult tbat  passenger  trains  both  ways  are 
held  n]>  nntll  the  way  Is  clear,  then  passing 
over  this  turnpike  crossing  in  such  rapid 
Boccesslon  that  the  gates  are  kept  down  dur- 
ing the  passage  of  several  trains,  thus  re- 
sulting In  a  congestion  of  traffic  on  the  turn- 
pike; whereas,  the  engineers  of  the  defend- 
ant say  that  with  the  additional  track  laid 


this  freight  traffic  would  be  eliminated  from 
the  two  present  tracks,  and,  by  reason  of  tbe 
fact  that  the  passenger  trains  then  coaid 
run  at  regular  intervals  without  these  ob- 
structions, the  gates  would  be  up  a  greater 
number  of  minutes  in  the  day  than  at  the 
present  time;  and  In  this  view  I  concur. 
Therefore,  In  so  far  as  traffic  Is  concerned, 
it  would  relieve  the  congestion  both  on  the 
railroad  and  on  the  highway. 

This,  therefore,  leaves  oi)en  the  question: 
Will  the  laying  of  this  additional  track  in- 
crease the  danger  of  crossing?  In  the  case 
of  Mayor,  etc.,  of  Newark  v.  Central  Railroad 
Co.  of  N.  J.,  snpra,  Vice  Chancellor  Stevens, 
In  his  oi)inion,  said: 

"The  bill  is  filed,  primarily,  to  enjoin  the  de- 
fendant company  from  laying  down  at  grade 
over  Plum  Point  lane  crossing  three  tracks  in 
addition  to  the  three  already  there,  and,  sec- 
ondarily, by  mandatoty  injunction,  to  compel 
the  railroad  to  cross  Plum  Point  lane  in  soma 
other  manner  than  at  grade." 

Then,  after  stating  that  since  the  decision 
of  the  Chancellor  in  tbe  case  of  Newark  ▼. 
Erie  Railroad  Co.,  72  N.  J.  Eq.  447,  68  AtL 
413,  there  can  be  no  doubt  that  the  Court  of 
Chancery  may  compel  railroad  companies 
whose  roads  cross  streets  at  grade,  and  whose  ' 
charters  contain  provisions  like  those  of  the 
defendants',  to  elevate  or  depress  their  trades, 
or  the  highways  crossing  them,  he  proceeds 
to  deal  with  the  situation  presented  at  that 
crossing.  From  the  statement  of  facts  in 
the  opinion  it  appeared  that  Plum  Point  lane 
crossed  the  existlug  tracks  diagonally;  that 
Brill's  yard  lay  to  the  south  of  the.  track, 
and,  under  the  conditions  existing,  trains 
from  tbe  Manufacturers'  branch,  which  lay 
to  the  north  of  the  trades,  entered  on  the 
main  track  and  traveled  along  the  same,  over 
the  lane,  crossing  the  other  tracks  in  the 
Brill's  yard.  By  the  plan  proposed  the  trains, 
instead  of  entering  Into  the  existing  tracks, 
would  cross  the  same,  cross  Plum  Point  lane, 
and  connect  with  the  Manufacturers'  branch. 
This  made  an  additional  crossing  of  the  high-, 
way.  It  appeared  that  there  passed  over 
the  existing  tracks  daily  100  passenger  trains 
and  20  freight;  the  speed  of  the  passenger 
trains  belQg  from  40  to  60  miles  an  hour. 
The  company  desired  the  northerly  track 
for  the  purpose  of  switching  freight  Intended 
for  the  Manufacturers'  branch,  instead  of 
using  one  of  the  main  tracks  on  which  tbe 
swiftly  running  passenger  trains  were  con- 
stantly passing. 

The  Vice  Chancellor  said: 

"It  seems  to  me  that  it  would  conduce  to  the 
safety  of  the  traveling  public  if  the  tracks  so 
used  were  laid.  Its  presence  would  not  tend 
to  increase  or  impede  travel  over  the  crossing. 
It  would  rather  facilitate  it." 

The  situation  there  presented  la  precisely 
the  same  as  In  the  present  case;  and  it  is 
my  view  that  if  the  company  be  permitted  to 
lay  this  additional  track  It  will  reduce  the 
duration  of  Interruptions  to  travel  over  the 
highway,  without  in  any  manner  increasing 
the  danger  to  those  nsing  the  hlghwaj. 


Digitized  by 


Google 


436 


»1  ATLANTIC  REPOBTEB 


(Conn. 


The  Vice  Chancellor  In  the  abore-mention- 
ed  case  then  considered  the  laying  of  the 
two  additional  tracks  south  of  the  existing 
tracks,  and,  finding  that  they  were  to  be 
used  for  freight  purposes,  and  that  the  use 
for  that  purpose  would  not  only,  at  times, 
tend  to  block  Plum  Point  lane,  but  obscure 
the  vision  of  the  traveling  public  while  these 
freight  cars  either  were  at  rest  or  being 
drilled,  he  continued  .the  Injunction. 

[3]  In  addition  to  the  prayer  for  Injunc- 
tion, the  bill  contains  a  pri9.yer  In  the  alter- 
native, as  follows: 

"Or,  in  case  such  tracks  shall  be  laid  across 
said  turnpike,  this  court  may  by  its  decree  fix 
the  mode  and  manner  of  the  construction  and 
laying  of  such  tracks,  for  the  proper  protection 
and  safety  of  persons  traveling  over  and  along 
said  turnpike. 

It  is  conceded  that  this  single  track  can- 
not be  elevated. nor  depressed.  It  also  ap- 
pears that  the  highway  cannot  be  carried 
across  this  single  track ;  that  the  only  feasi- 
ble method  fa  to  carry  it  across  all  tracks. 
This  relief  cannot  be  afforded  within  the 
8C0i)e  of  the  bill.  Under  the  last-mentioned 
prayer  the  only  relief  the  complainant  may 
have  Is  a  definition  of  the  safeguards  to  be 
used  at  the  crossing.  The  defendant's  wit- 
nesses describe  the  present  methods  of  safe- 
guarding this  crossing,  which  seem  to  con- 
form to  the  best  modern  requirements.  The 
complainant  does  not  in  any  manner  criticize 
them,  nor  has  It  suggested  other  additional 
safeguards.  The  defendants  say  that  they 
propose  to  install  the  same  safeguards  with 
respect  to  the  additional  track  that  now  ex- 
ist in  connection  with  the  other  two. 

In  this  view  of  the  case  there  is  no  evi- 
dence upon  which  the  complainant  is  entitled 
to  relief  on  this  latter  prayer. 

Having  reached  the  conclusion  that  the 
laying  of  this  additional  track  only  is  brought 
in  question  by  this  bill,  and  that  its  laying 
wUl  not  further  impede  traffic  on  the  road, 
the  conclusion  naturally  follows  that  the  or- 
der to  show  cause,  with  the  restraint  there- 
in, should  be  vacated,  and  a  decree  will  be 
advised  accordingly. 


(88  Conn.  322) 

GEORGE  S.  CHATFIELD  CO.  v.  CITT  OP 
WATEEBURT. 

(Supreme  Court  of  Errors  of  Connecticut    July 
13,  1914.) 

1.  Schools  and  School  Distbicts  (§  65*)— 
BoABD  of  Education  —  Pdbchase  of 
School  Sites— AuTHoarrT. 

Under  Act  June  21,  1895  (12  Sp.  Laws,  pp. 
412,  413),  empowering  the  district  committee  of 
the  Center  school  district  of  Waterbury  to  select 
and  purchase  school  sites  when  directed  by  the 
legal  voters  of  the  district,  and  Act  June  20, 
1899  (13  Sp.  Laws,  p.  498),  making  the  terri- 
torial limits  of  the  city  of  Waterbury  to  in- 
clude those  of  the  Center  school  district,  and 
creating  a  board  of  education  to  have  the  care 
and  management  of  the  public  schools  of 
the  district  and  all  other  powers  of  boards  of 


education,  and  providing  that  the  board  shall 
make  an  estimate  of  expenses  to  the  board  of  al- 
dermen, who  may  accept  the  estimates  or  change 
items  therein,  the  board  of  education  has  alone 
power  to  select  and  purchase  school  sites,  pro- 
vided the  board  of  aldermen  has  provided  funds 
therefor. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  gg  162-167;  Dec 
Dig.  |65.»] 

2.  Municipal  Cobpobations  (J  892*)  —  Af- 
PBOPBiATioNs — Objects. 

Appropriations  of  municipal  funds,  wheth- 
er general  or  special,  for  a  definite  purpose  can- 
not be  diverted  to  any  other  purpose. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  18T4,  1875;  Dec 
Dig.  g  892.*] 

3.  Schools  and  School  Distbicts  (g  93*)  — 

PUBCHASE    OF    SCHOOL    SlTES    —    PoWEB    OF 

BoABD   OF  Education— Statutobt    Pbovi- 

BIONS. 

Under  Act  June  21,  1895  (12  Sp.  Laws, 
pp.  412,  413),  empowering  the  district  committee 
of  the  Center  school  district  of  Waterbury  to 
select  and  purchase  school  sites  When  directed 
by  the  legal  voters,  and  Act  June  20,  1899  (13 
Sp.  Laws,  p.  498),  creating  a  board  of  education 
for  the  city  of  Waterbury,  with  control  over  the 
public  schools,  the  board  of  education,  having 
asked  and  obtained  from  the  board  of  aldermen 
an  appropriation  for  a  school  site  and  the  erec- 
tion of  a  school  building  thereon,  may  not, 
after  the  purchase  and  the  erection  of  the 
building,  use  any  part  of  the  unexpended  ap- 
propriation for  the  purchase  of  land,  but  the 
unexpended  appropriation  must,  as  required  by 
the  charter,  be  covered  back  into  the  treasury. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Srhool  Districts,  Cent  Dig.  g  216;  Dec  Dig.  g 
93.»]  ^  »         • 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Shumway,  Jndge. 

Action  by  the  George  S.  Chatlield  Compa- 
ny against  the  City  of  Waterbury  to  recover 
the  price  of  real  estate  alleged  to  have  been 
sold  by  plaintiff  to  defendant  There  was  a 
judgment  for  plaintiff,  and  defendant  ai»- 
peals.  Reversed  and  remanded,  with  direc- 
tion to  enter  judgment  for  defendant 

Francis  P.  GuilfoUe,  of  Waterbury,  for 
appellant  Nathaniel  It  Bronson,  of  Water- 
bury, for  appellee. 


WHBELEB,  J.  The  board  of  education 
of  the  city  of  Waterbury  duly  submitted  to 
the  board  of  finance  Its  estimate  for  general 
and  special  expenses  for  the  year  1912,  and 
requested  a  special  appropriation  of  $60,000 
for  "new  Locust  street  school,  twelve  rooms." 
This  location  is  in  that  section  of  the  dty 
known  as  the  "North  End."  The  board  of 
finance  included  in  Its  estimate  of  expenses 
submitted  to  the  board  of  aldermen  au  item 
for  "New  School  and  Laud,  North  End,  $50,- 
000."  The  board  of  aldermen  made  the  fol- 
lowing appropriation:  "No.  56,  New  School 
and  Land,  North  End,  $40,000."  No  other 
appropriation  was  made  by  the  board  of 
aldermen  for  the  year  1912  for  the  special 
expense  for   new   school   and   land  in   the 


*For  otb«r  cams  see  same  topic  and- section  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Key -No.  Series  ft  Bep'rludexar 
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"North  End."  Thereafter,  In  July,  1912,  the 
board  of  education  purchased  a  school  site 
on  mu  street,  located  In  the  "North  End," 
and  later  caused  plans  for  a  four-room 
school  to  be  prepared  and  the  same  built 
upon  this  site  at  a  total  cost  of  ?22,000,  In- 
cluding additional  land  purchased  October 
14, 1912,  and  added  to  this  site,  and  paid  for 
the  site  and  school  building  from  the  special 
appropriation  of  ?40,000,  leaving  an  unex- 
pended balance  of  $18,000.  The  board.  In 
August,  voted  to  purchase  the  Griggs  lot  on 
Division  street  for  a  school,  but  later  re- 
scinded its  vote.  In  the  next  year  the  board 
purchased  this  site,  and  It  was  paid  for  out 
of  a  special  appropriation  for  that  purpose 
made  Id  1913.  It  was  located  In  the  North 
End  section.  In  September,  I912,  the  plain- 
tiff offered  its  option  on  the  ChatUeld  site, 
so  called,  located  on  Division  street  opposite 
the  Griggs  site,  and  in  the  "North  End"  sec- 
tion. In  the  same  month  the  board  voted  to 
accept  the  option  and  purchased  this  site 
for  a  school  site.  The  board  thereupon  pro- 
cured a  search  of  title  of  the  premises,  and 
the  plaintiff  executed  a  deed,  the  form  of 
which  was  approved  by  the  dty  attorney. 
The  plaintiff  then  handed  the  deed  to  the 
clerk  of  the  board  of  education,  who  receiv- 
ed it  and  placed  it  in  the  board's  safe,  where 
it  remains.  Thereafter  the  board  approved 
the  deed  and  search  and  the  plaintiff's  bill 
for  the  purchase  price.  This  bill  was  subse- 
quently approved  by  the  board  of  finance, 
and  the  city  clerk  drew  bis  order,  counter- 
signed by  the  comptroller,  on  the  treasurer 
of  the  city  for  the  purchase  price,  $9,000.  It 
was  then  presented  to  the  mayor  for  bis 
countersignature;  but  he  refused  so  to  sign. 
The  deed  as  delivered  to  the  dty  required 
it  to  assume  a  mortgage  of  $3,500  and  a  lien 
of  $35.02.  The  board  of  finance  later  re- 
scinded its  action  approving  this  bill.  The 
board  of  education  has  never  taken  posses- 
sion of  said  site  or  assumed  control  over  It. 
Except  as  recited,  the  board  of  aldermen 
did  not  make  any  special  appropriation  for 
tlie  purchase  of  the  Chatfleld  site,  nor  direct 
nor  authorize  its  purchase,  and  the  board  of 
education  never  requested  an  appropriation 
for  ttiat  purpose. 

[1]  One  of  the  main  grounds  upon  which 
the  city  resists  payment  of  the  plaintiff's  bill 
ia  that  the  board  of  education  is  without 
power  to  select  or  purchase  school  sites,  but 
that  this  power  is  vested  in  the  city  and  its 
board  of  aldermen. 

Under  the  special  act  of  1895  (12  Special 
Laws,  pp.  412,  413)  the  district  committee 
of  the  Center  school  district  of  Waterbury 
was  given  power  to  select  and  purchase 
school  sites  "whenever  so  directed  by  the 
legal  voters  of  said  Center  school  district," 
provided  the  cost  thereof  be  within  the 
amount  appropriated  therefor  by  the  legal 
voters  of 'the  district 

The  power  of  the  committee  to  act  was 
thus  made  dependent  upon  a  previous  direc- 


tion of  the  legal  voters  of  the  district,  and 
upon  the  existence  of  an  appropriation  made 
therefor. 

Under  a  special  act  passed  in  1899  (13 
Special  Laws,  p.  498)  the  territorial  limits 
of  the  city  of  Waterbury  were  made  to  In- 
clude those  of  the  Center  school  district 

A  department  of  education  was  created 
under  the  control  of  a  board  of  education  to 
have  the  care  and  management  of  all  the 
property  and  affairs  of  the  Center  school 
district  And  the  board  of  education  was 
given  "entire  charge  and  direction  of  all 
the  public  schools  of  said  district"  and  all 
other  powers  of  "boards  of  education,  school 
committees,  and  school  visitors  In  this  state." 
These  broad  powers  were  subject  to  the  lim- 
itations of  the  act  It  must  submit  to  the 
board  of  finance  a  detailed  estimate  of  its 
expenses  for  the  next  year.  That  board 
makes  its  own  estimate  of  expenses  of  the 
several  departments  and  submits  these,  to- 
gether with  a  recommendation  of  such  tax 
rate  as  it  may  deem  necessary,  to  the  board 
of  aldermen.  This  board  may  accept  these 
estimates  or  deduct  or  change  any  item  and 
add  new  items  by  pursuing  a  defined  course, 
and  must  make  its  appropriations  upon  the 
basis  of  its  own  estimates  and  lay  a  tax  to 
meet  such  estimated  expoises. 

The  act  provides: 

"After  this  act  shall  take  effect  no  meeting  of 
said  Center  school  district  shall  be  held  for  any 
purpose  whatever." 

By  the  legislative  authority  of  this  act 
the  powers  over,  and  the  duties  toward,  the 
schools  and  school  affairs  of  the  district 
ceased  and  passed  to  the  department  of  edu- 
cation of  the  dty  of  Waterbury,  subject  to 
the  limitations  of  the  act  itself.  The  powers 
and  duties  theretofore  vested  in  the  district, 
and  its  committee  devolved  upon  the  de- 
partment of  education  under  the  control  of 
the  board  of  education.  The  power  to  select 
and  purchase  school  sites  is  not  in  exact 
terms  given  the  department  of  education  or 
its  board.  It  is  significant  of  the  legislative 
intent  that  it  is  not  in  terms  given  another 
muuldpal  body.  Such  duties  are  peculiarly 
within  the  province  of  a  board  of  education. 
It  and  it  alone  of  all  municipal  bodies  pos- 
sesses a  knowledge  of  present  and  future 
educational  needs,  and  has  the  practical  ex- 
perience In  the  use  of  such  knowledge. 

The  functions  of  a  board  of  aldermen  are 
primarily  legislative.  It  cannot  act  In  such 
matters  with  intelligence  save  through  its 
committee  or  delegated  agents,  and  its  com- 
mittee or  agents  are  of  temporary  appoint- 
ment, without  the  ripened  Judgment  of  years 
of  spedallzed  study  and  service  in  a  single 
field,  such  as  a  permanent  educational  body 
may  and  should  possess.  Considerations  of 
this  character  unquestionably  moved  the 
General  Assembly  to  commit  to  the  depart- 
ment of  education  so  broad  a  sweep  of 
powers. 

The  abolishment  of  the  district  and  the 
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1,000  feet  distant  and  the  Tnrner  buildings 
less  than  200  feet  distant  The  committee's 
report  showed  that  in  reaching  the  amount 
of  damages  assessed  In  each  case  It  deducted 
from  the  value  of  the  entire  farm  as  one  en- 
tire parcel  of  land  appropriated  to  a  single 
use  at  the  time  of  the  taking  the  value  of 
what  remained  after  the  portions  had  been 
appropriated  by  the  applicant  and  In  view 
of  the  new  conditions  created  by  the  taking. 
"In  determining  this  figure  the  committee 
took  into  cossideration  the  loss  of  the  land 
taken,  not  only  as  land  but  as  an  integral  part 
of  the  farm,  and  the  consequent  injury  to  the 
owner  in  the  efficient  working  of  his  farm ;  and 
it  also  took  into  consideration  the  natural  slope 
of  the  land  toward  the  proposed  reservoir  and 
the  loss  in  value  due  to  the  belief  prevailing 
in  the  minds  of  the  public,  and  therefore  in 
the  mind  of  an  intending  purchaser,  that  the 
presence  of  a  large  public  resen'oir  for  the 
'  storage  of  drinking  water  situated  adjacent  to 
and  within  the  drainage  of  the  remaining  por~ 
tion  of  the  farm  would  lead  to  annoying  re- 
strictions in  and  supervision  of  the  use  of  the 
farm  by  the  water  and  health  ofiBcials  of  the  city 
of   Meriden;    and  further   the   belief   that  the 

gresence  of  the  reservoir  and  the  work  done 
1  its  construction  would  create  an  unhealthful 
condition  in  the  region  for  several  years  to 
come.  The  committee  makes  no  attempt  to 
decide  whether  such  beliefs  are  well  founded. 
It  is  sufficient  to  know  that  they  exist  and  must 
therefore  affect  the  salability  of  the  property. 
The  committee  declined  to  accede  to  the  request 
of  counsel  for  the  applicant  tliat  they  ignore  all 
such  evidence." 

The  remonstrance  to  this  report  was  upon 
the  ground  that  there  was  no  evidence  before 
ttie  committee  upon  which  It  could  find  that 
a  belief  prevailed  in  the  minds  of  the  pub- 
lic that  the  presence  of  the  reservoir  would 
lead  to  the  annoying  restrictions  and  supervi- 
sion mentioned  or  that  It  would  lead  to  un- 
healthful conditions.  These  allegations  of  the 
remonstrance  were  denied  and  decided 
against  the  applicant  by  the  judge  who  heard 
the  remonstrance.  The  remonstrance  also  al- 
leged error  on  the  part  of  the  committee  in 
refusing  to  accede  to  the  applicant's  request 
to  ignore  this  evidence  and  in  considering  the 
beliefs  of  the  public  and  Intending  purchas- 
ers that  the  presence  of  the  reservoir  would 
lead  to  the  aunoylng  restrictions  and  supefvl- 
slon  mentioned  and  to  an  unhealthful  condi- 
tion for  several  years  to  come.  The  court 
overruled  these  claims.  From  these  rulings 
and  one  allowing  interest  on  the  amount  of 
the  assessment  tn  favor  of  TerrlU  from  the 
date  of  the  Judgment  this  appeal  is  taken. 

George  D.  Watrous,  of  New  Haven,  and 
Alfred  B.  Aubrey,  of  Meriden,  for  appellant 
Henry  Stoddard  and  Howard  C.  Webb,  both 
of  New  Haven,  for  appellee  TerrlU.  Frank 
D.  Haines,  of  Mlddletown,  and  Edwtn  S. 
Pickett  of  New  Haven,  for  appellee  Turner. 

THAYER,  J.  (after  Stating  the  facts  as 
above).  [1]  That  the  committee  adopted  the 
correct  rule  for  assessing  the  damages  to  the 
respondents  Is  not  questioned  on  this  ap- 
peaL  The  amounts  which  the  respondents 
were  entitled  to  recover  was  to  be  ascertain- 


ed by  comparing  the  values  of  the  farms  be- 
fore  the  taking  with  the  values  of  what  was 
left  after  the  taUng  In  view  of  the  new  con- 
ditions created  by  the  taking.  N.  Y.,  N.  H. 
&  H.  R.  R.  Co.  v.  New  Haven,  81  Conn.  581, 
583,  71  AtL  780;  2  Lewis,  Eminent  Domain 
(3d  Ed.)  I  686;  Johnson  v.  Boston,  130 
Mass.  452,  454;  lincoln  v.  Commonwealth, 
164  Mass.  368,  376,  41  N.  E.  489;  Penney  v. 
Commonwealth,  173  Mass.  507,  53  N.  B.  865, 
73  Am.  St  Rep.  312. 

[2,  3]  The  remonstrance  raised  both  ques- 
tions of  law  and  questions  of  fact  as  grounds 
for  asking  the  court  to  refuse  to  accept  the 
report  of  the  committee.  Both  related  to  the 
committee's  action  in  considering  the  belief, 
which  It  foui^d  to  exist  In  the  public  mind, 
that  the  presence  of  the  reservoir  would  lead 
to  annoying  restrictions  and  supervision  and 
to  unhealthful  conditions  which  affected  the 
market  value  of  the  portion  of  the.  farms 
remaining  to  the  respondents  after  a  part 
had  been  taken  by  the  appellant  The  claim 
that  there  was  no  evidence  that  such  a  be- 
lief existed  was  removed  from  the  case  as  a 
question  of  fact  by  the  court's  finding  that 
there  was  such  evidence.  And  the  same  is 
true  as  to  the  claim  stated  In  the  remon- 
strance that  there  was  no  evidence  that  un- 
healthful conditions  were  in  fact  likely  to 
result  But  this  finding  is  important  only 
as  removing  from  the  reach  of  this  appeal 
any  question  upon  that  ground  of  remon- 
strance. It  lays  no  foundation  for  the  claim 
that  the  belief  in  reference  to  the  unhealth- 
ful condition  to  result  from  the  construction 
of  the  reservoir  and  Its  presence  was  well 
founded.  The  committee  reported  In  clear 
terms  that  it  made  nb  attempt  to  decide 
whether  these  beliefs  were  well  founded.  It 
therefore  did  not  consider  the  testimony 
which  the  court  finds  was  before  it  tending 
to  show  that  the  presence  of  the  reservoir 
and  its  construction  would  create  unhealthy 
conditions  in  the  locality.  The  committee 
says  in  the  report  that  it  Is  enough  to  know 
that  the  beliefs  exist  and  must  therefore  af- 
fect the  salability  of  the  property.  This  re- 
port as  to  its  ruling  was  made,  undoubtedly* 
because  the  claim  had  been  made  before  the 
committee  that  the  beliefs,  whether  well 
founded  or  not  were  enough  to  affect  the 
salability  of  the  respondent's  remaining 
property,  and,  having  adopted  this  view 
against  the  request  of  the  applicant's  coun- 
sel, It  very  properly  (Pox  v.  South  Norwalk, 
85  Conn.  237,  239,  82  Atl.  642)  stated  the 
facts  in  Its  report  so  as  to  present  the  cor- 
rectness of  the  ruling  as  a  question  of  law 
to  be  decided  by  the  superior  court  That 
court  having  sustained  the  committee's  rul- 
ing, this  appeal  brings  the  same  question  be- ' 
fore  us  for  decision. 

The  report  does  not  show  what  the  annoy- 
ing restrictions  were  which  the  public  believ- 
ed would  follow  from  the  creation  of  a  res- 
ervoir below  the  respondent's  lands,  and,  a» 
we  have  already  observed,  it  shows  that  the 


Digitized  by 


Google 


Conn.) 


IN  RE  CITT  OP  MERIDEN 


441 


committee  did  not  find  that  any  unhealthy 
condition  would  be  created  by  the  construc- 
tion and  existence  of  the  reservoir.  There 
Is  nothing  In  the  report  to  show  that  the 
public  beliefs  referred  to  were  well  founded 
and  reasonable  or  that  they  were  not  entire- 
ly unfounded  and  unreasonable,  children  of 
the  imagination  bred  of  ignorance  or  prej- 
udice. It  is  said  in  behalf  of  the  respond- 
ents that  the  topographical  situation  of  their 
lands  Is  such  that  the  entire  drainage  must 
be  into  the  reservoir  and  that  the  logical  se- 
quence is  that  this  will  lead  to  annoying  re- 
strictions, limitations,  and  supervision  of  the 
properties  by  the  officials  of  the  appellant 
city,  and  that  the  statutes  of  the  state  place 
restrictions  upon  the  respondent's  free  use 
of  their  lands  after  the  reservoir  shall  be  In 
use,  and  that  from  the  situation  disclosed 
it  thus  appears  that  the  beliefs  referred  to 
were  not  speculative  or  fanciful,  but  were 
well  founded. 

It  is  also  urged  that  the  appellant  made  no 
attempt  In  the  superior  court  to  show  that 
any  substantial  amount  of  damages  was 
awarded  for  depreciation  in  the  respondent's 
li&nds  by  reason  of  the  existence  of  these  be- 
liefs or  to  have  the  report  recommitted  with 
directions  to  the  committee  to  state  therein 
the  amount  which  was  allowed'  for  depre- 
ciation by  reason  thereof.  Either  party 
could  have  asked  for  a  recommittal  of  the 
report  for  this  purpose.  As  neither  party 
did  80,  we  must  take  the  record  as  we  find 
it.  We  cannot  assume  that  the  committee' 
made  the  finding  which  it  did  for  the  purpose 
of  raising  a  merely  academical  question  for 
the  superior  court  to  decide.  Unless  It  allow- 
ed substantial  damages  on  this  account, 
there  was  no  occasion  for  this  finding,  and  if 
It  considered  that  the  beliefs  were  well 
founded  there  was  certainly  no  occasion  for 
saying  that  no  attempt  was  made  to  decide 
whether  they  were  so  and  that  it  was  enough 
to  know  that  the  beliefs  existed. 

It  is  apparent  from  the  report  that  the 
committee  held  that  the  taking  and  use  of  a 
portion  of  the  respondent's  lands  as  a  reser- 
voir caused  a  damage  to  their  remaining 
lands  because  their  salabllity  was  injuriously 
affected  by  the  belief  in  the  minds  of  the 
public  that  this  taking  and  use  will  impose 
annoying  restrictions  and  unhealthful  con- 
ditions upon  the  other  lands,  although  such 
beliefs  are  false  and  unfounded.  The  only 
question  before  us  is  whether  the  superior 
court's  action  in  overruling  the  remonstrance 
and  sustaining  this  ruling  of  the  committee 
was  correct. 

In  Cowper  ESssex  v.  Local  Board  for  Acton, 
14  Appeal  Cases,  153,  177,  Lord  MacNagbten 
uses  this  language: 

"It  is  said  that  objection  to  a  sewer  farm 
comes  from  an  unfounded  apprehension  of  pos- 
sible mischief.  Does  that  matter?  Call  it  what 
you  will,  ignorance,  or  prejudice,  or  fancy,  the 
loss  to  the  owner  who  may  want  to  sell  is  not 
the  less  real.  In  such  a  case  apprehension  of 
mischief  is  damage  itself.    And    tiie  deprecia- 


tion in  value  must  be  the  measure  of  compensa- 
tion if  the  owner  is  to  be  compensated  fairly.*' 

In  the  same  case  Lord  Chancellor  Bals- 
bury  in  bis  opinion  (page  159)  says: 

"I  should  hesitate  very  much  to  affirm  the 
proposition  that  a  belief  in  imaginary  injury, 
though  in  fact  an  existing  belief,  and  in  fact  af- 
fecting the  marketable  value  of  property,  fur- 
nished any  ground  either  for  damages  in  an 
action  or  for  compensation  under  the  Lands 
Clauses  Act." 

The  question,  although  discussed  by 
counsel  and  referred  to  in  the  opinions  in 
that  case,  does  not  seem  to  have  been  decid- 
ed; it  appearing  that  the  Jury  had  found 
that  the  land  taken  for  a  sewage  farm  did  in 
fact  injuriously  affect  and  thus  depreciate 
the  value  of  the  claimant's  remaining  land. 
The  case,  which  is  cited  by  both  appellant 
and  appellees.  Is  interesting  as  indicating  the 
views  of  distinguished  members  of  the  judici- 
ary, but  it  is  not  decisive  of  the  question  be- 
fore u& 

We  think  that  a  depreciation  in  value  of 
the  respondent's  remaining  lands  caused  by 
an  unfounded  public  belief  is  not  a  damage 
cansed  by  the  applicant's  taking  of  the  other 
lands  under  its  charter.  If  the  belief  was 
not  well  founded,  then  the  taking  and  use  for 
reservoir  purposes  of  the  other  lands  will 
not  in  fact  injure  that  which  remains.  What 
causes  the  damage  to  the  latter  is  not  the  tak- 
ing and  use  of  the  other  lands,  but  the  igno- 
rance, prejudice,  or  folly  of  those  who  wrong- 
ly conceive  and  believe  that  it  will  cause 
them  damage.  Suppose  the  belief  to  be  that, 
under  section  2599  of  the  Oeneral  Statutes 
(which  is  one  of  the  statutes  referred  to  by 
the  respondent's  counsel),  the  appellant's  of- 
ficers and  agents  have  the  power  to  restrict 
the  use  of  the  respondent's  lands  to  forestry 
purposes  and  to  prohibit  their  use  for 
agricultural  purposes  and  to  prohibit  the 
use  of  their  dwellings  for  residential  pur- 
poses. Such  a  belief  would  be  wholly  un- 
founded and  easily  proved  to  be  so.  A  refer- 
ence to  the  statute  would  show  It  to  be  false. 
If  the  rulings  complained  of  are  correct,  the 
appellant  may  be  compelled  to  pay  for  a 
depreciation  in  value  caused  by  such  belief 
and  is  remediless.  It  is  not  permitted  to 
prove  that  the  belief  Is  unfounded.  Or  if 
proof  is  made  that  it  Is  unfounded,  that  proof 
is  not  considered.  That  is  Immaterial.  The 
fact  of  the  belief  exists,  as  the  committee  say, 
and  that  is  enough.  If  witnesses  upon  the 
stand  testified  to  their  individual  beliefs  or 
opinions  that  these  officers  and  agents  had 
such  powers  under  the  statute,  the  appellant 
would  be  allowed  to  show  that  the  belief  was 
not  well  founded,  but  was  ill-founded,  and 
this  would  destroy  the  effect  of  their  testi- 
mony. It  cannot  be  permitted  that,  from 
such  discredited  witnesses,  triers  may  find 
that  such  belief  prevails  in  the  mind  of  the 
public  and  make  the  appellant  responsible  for 
the  results  of  such  belief.  Such  damage  is 
not  a  necessary,  natural,  or  proximate  result 
of  the  taking.    Something  like  this  appears  to 
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have  been  done  In  the  present  case,  for  the 
court  has  foand  that  there  was  evidence  tend- 
ing to  show  that  unhealthy  conditions  would 
result  from  the  presence  of  the  reservoir  In 
proximity  to  the  respondent's  land.  Had  this 
evidence  satisfied  the  committee  that  such 
conditions  would  in  fact  result  from  that 
cause,  it  would  presumably  have  found  the 
fact  and  the  resulting  depreciation  in  the 
value  of  the  respondent's  lands  from  that 
cause.  That  would  show  a  \^ell-founded  be- 
lief on  the  part  of  the  witnesses  and,  if  the 
belief  was  general  in  the  public  mind,  a  well- 
founded  public  belief.  But  it  would  be  the 
fact  that  the  reservoir  really  created  the  con- 
dition and  not  the  private  or  public  belief 
that  it  did  which  would  entitle  the  respond- 
ents to  damages. 

[4]  The  charter  of  the  dty  of  Meriden  un- 
der which  these  proceedings  are  had  provides 
that  the  court  may  direct  when  and  In  what 
manner  the  damages  shall  be  paid  and  that 
when  they  are  paid  the  lands  sought  to  be 
appropriated  are  and  remain  taken,  etc.  This 
gives  no  authority  for  a  Judgment  for  the 
amount  of  the  award  and  for  Interest  and  the 
issuance  of  an  execution  for  the  enforcement 
of  the  judgment.  The  court  therefore  went 
beyond  its  powers  in  rendering  Judgment  for 
the  amount  of  the  award  and  for  interest  and 
that  an  execution  issue  therefor.  New  Mil- 
ford  Water  Power  Co.  v.  Watson,  75  Conn. 
237,  251,  62  AU.  947,  53  AU.  57 ;  Fox  v.  South 
Norwalk,  85  Conn.  237,  82  Atl.  642. 

There  was  error,  and  the  Judgment  Is  re- 
versed, and  the  case  remanded  for  further 
proceedings  according  to  law.  The  other 
Judges  concurred. 


(88  Conn.  471) 

Appeal  of  CITY  OP  NORWAIiK. 

(Supreme  Court  of  Errors  of  Connecticut    July 
17,  1914.) 

1.  StBBBT   RAII.BOADS  ({  31*)— Bbiogks— Ap- 
POBTIONMENI   OF  OOST  —  PUBLIO  UlIUTIXa 

CoMHissiON— Decision— Review. 

A  city  which  was  a  party  to  a  proceeding 
before  the  Public  Utilities  CommiBsion  for  the 
apportionment  between  itself  and  a  street  rail- 
way company  of  the  cost  of  constructing  a 
bridge,  for  which  it  had  let  a  contract,  is  enti- 
tled to  appeal  under  Public  Utilitiee  Act  (Acts 
1911,  c.  128,  i  20),  authorizing  any  city  aggrieved 
by  an  order  of  the  commission  in  any  matter 
to  which  it  was  or  ought  to  have  been  made  a 
party  to  appeal  to  the  superior  court  as  against 
•the  objection  that  it  is  not  alleged  that  the  city 
has  or  ever  had  any  power  to  build  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {$  67,  68;  Dec.  Dig.  i  31.*]  . 

2.  STBEET    RAILEOADB    (J   31*)— CONSTBtrOTION 

or  Bbidqes— Statotobt  Pbovisions— "Re- 

CONSTBUCTION." 

Acts  1911,  c.  207,  providing  that  when  any 
Iiigbway  bridge  over  which  a  street  railway  is 
operated  shall  become  unsafe,  the  company  shall 

gay  the  expense  of  reconstructing  the  bridge, 
ut  if  reconstruction  or  the  construction  of  a 
new  bridge  is  required  for  any  other  cause,  the 
Public  Utilities  Commission  may  apportion  the 
cost  thereof  between  the  municipality  and  the 


railway  company,  provides  for  the  reconstruc- 
tion of  a  bridge  adapted  to  changed  conditions, 
though  the  reconstructed  bridge  is  in  one  sense  a 
new  one,  but  in  fact  a  substitute  In  point  of 
highway  traffic  for  the  old  one ;  the  word  "re- 
construction," as  distinguished  from  mere  repair 
and  strengthening,  meaning  rebuilding. 

[E!d.  Note. — For  other  cases,  see  Strfiet  Rail- 
roads, Cent  Dig.  8§  67,  68;    Dec.  Dig.  {  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6007,  600&] 

3.  Stheet  Kailboads  (J  31*)— Constbuctiok 
or  Bbidoes — Appobtionment  of  Cost— Pub- 
uo  Utilities  Commission— Jubisdiction. 

Where  a  city  and  street  railwav  company, 
which  maintained  a  track  over  a  bridge,  dis- 
agreed as  to  the  apportionment  of  the  cost  of 
erecting  a  new  bridge,  and  as  to  the  number  of 
tracks  and  type  of  rail  to  be  laid  across  the 
bridge,  the  Public  Utilities  Commission  has  au- 
thority, under  Acts  1911,  c.  207,  to  apportion 
the  cost  of  the  work  on  the  theory  of  a  disagree- 
ment between  the  company  and  the  municipal- 
ity as  to  the  necessity  of  any  repair  or  re- 
construction, or  as  to  the  character  of  the  repair 
or  reconstruction,  or  as  to  the  ap^rtionment  of 
the  cost  of  repair  or  reconstruction. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |S  67,  68;    Dec.  Dig.  §  81.*] 

4.  STBEET    RArLBOADB    (S    31*) — CONSTBUCTIOn 

or   Bbidoes— Decision  or  Pubuo  Ctiu- 
TiEs  Commission— Review. 

The  superior  court  has  jurisdiction  to  re- 
view the  determination  of  the  Public  Service 
Commission  made  pursuant  to  Acts  1911,  c.  207, 
as  to  what  is  an  equitable  portion  of  the  ex- 
pense of  repairing,  strengthening,  or  i-econstruct- 
ing  a  bridge  to  be  borne  by  a  street  railway  op- 
erating tracks  over  it. 

[Ed.  Note.— For  other  casra,  see  Street  Rail- 
roads, Cent  Dig.  H  67,  68;   Dec.  Dig.  8  31.*] 

5.  Stbeet  Railboads  (i  31*)— Constbuotion 
or  Bbidoes— Decision  or  Pubuo  Uxiu- 
ties  Commission— Review. 

Under  Public  Utilities  Act  (Acts  1911,  c, 
128)  §  31,  providing  that  appeals  shall  be 
brought  by  complaint  stating  the  reasons  there- 
for, and  the  court  shall  hear  the  appeal,  re- 
examine the  question  of  the  legality  of  the  order 
appealed  from,  and  the  propriety  and  expedien- 
cy thereof  in  so  far  as  the  court  may  have  cog- 
nizance of  the  subject,  and  shall  proceed  in  the 
same  manner  as  on  complaints  for  equitable  re- 
lief, where  an  appeal  is  taken  from  an  order  of 
the  Public  Utilities  Commission  in  the  exercise 
of  a  purely  executive  function,  the  court  can 
only  inquire  whether  the  commission  has  acted 
illegally  or  has  exceeded  or  abused  its  power, 
but  apportioning  the  expense  of  a  bridge,  un- 
der Acts  1911,  c.  207,  between  a  city  and  a 
street  railway  company,  is  the  exercise  of  a 
quasi  judicial  function,  and  the  superior  court 
on  appeal  must  re-examine  not  only  the  legal- 
ity of  the  order  but  also  its  expediency  and 
propriety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {$  67,  68 ;    Dec  Dig.  {  81.*] 

6.  Stbeet  Railboads  (I  31*)— Constbuction 
OF  Bbidoes— Decision  or  Public  Utixjc- 
ties  Commission— Review. 

Neither  the  Public  Utilities  Commission  nor 
the  superior  court,  on  appeal  from  Its  order,  is 
bound  by  technical  rules  respecting  the  admis- 
sibility or  relevancy  of  evidence,  and,  in  pro- 
ceedings for  the  apportionment  of  the  cost  of  a 
bridge  on  which  a  street  railway  company  main- 
tains tracks,  the  commission  and  the  court  sit 
to  receive  aid  in  the  formation  of  a  personal 
judgment  as  to  what  is  an  equitable  apportion- 
ment under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  67,  68;    Dec.  Dig.  {  31.*] 
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T.  Stbbkt  Bailboadb  (I  81*)— Gonbtbuctior 
or  Bjudoks— Affobtiomiccnt  of  Coax— Pub- 
JAO  Utiutiks  CoMiaasioN— Afpkai/— Bka- 
BONS  or  Afpeai.. 

The  reasons  of  appeal  from  an  order  of  the 
Public  Utilities  Commission  under  Acts  1911, 
C  207,  apportioning  the  cost  of  a  bridge,  which 
question  toe  equity  of  the  apportionment,  are 
sufficient  to  require  the  superior  court  to  re-ex- 
amine the  propriety  of  the  order  of  the  commia- 
•ion. 

[Ed.  Note.— For  other  cues,  see  Street  Baa- 
Mads,  Cent.  Dig.  li  67,  68;  Dec.  Dig.  {  81.*] 

Appeal  from  Superior  Court,  Fairfield 
County ;  Howard  J.  Curtis,  Judge. 

Petition  by  the  City  of  Norwalk  to  the 
Public  Utlllttes  Commission  for  the  appor- 
tionment of  ^e  coBt  between  it  and  the  Con- 
necticut Company,  a  street  railway  company, 
of  a  bridge  over  the  Norwalk  rtrer.  From 
an  order  of  the  superior  court  snstalnlnK  a 
demurrer  to  the  appeal  and  reasons  of  appeal 
by'  the  City  from  an  order  of  the  Comml» 
sloD,  the  City  appeals.  Berersed  and  re- 
manded, with  directions  to  oyerrule  the  de- 
mnrreis  to  the  reasons  of  appeaL 

The  Leglslatore,  by  special  act  of  1911  (1« 
Sp.  Laws,  pt  1,  p.  490),  authorized  the  town 
of  Norwalk,  through  its  bridge  committee, 
to  constmct  a  bridge  across  the  Norwalli 
rirer  to  replace  an  existing  bridge  on  which 
was  laid  a  single  track  of  the  Connecticut 
Company.  SubseqnenOy  the  city  of  Norwalk 
was  incorporated  as  the  successor  of  the 
town.  The  particular  type,  style,  and  dimen- 
sions of  the  new  bridge  were  determined  by 
fie  bridge  committee  under  the  authority  of 
the  special  act,  and  a  contract  for  the  con- 
struction of  the  bridge  was  awarded.  The 
city  of  Norwalk,  through  its  bridge  commit- 
tee, then  presented  a  petition  to  the  Public 
Utilities  Commission  pursuant  to  chapter  207 
of  the  PubUc  Acts  of  1911,  representing  that 
the  old  bridge  was  unsafe  for  public  travel, 
and  that  it  was  unable  to  agree  with  the 
respondent,  the  Connecticut  Company,  as  to 
the  type  of  rail  and  number  of  tracks  to  be 
laid  upon  the  new  bridge,  and  also  as  to  the 
proportion  of  the  expense  of  the  new  con- 
struction that  should  be  borne  by  the  re- 
spondent, and  asking  the  commission  to  de- 
termine these  matters. 

The  petition  was  duly  heard,  and  the  com- 
mission filed  a  report  showing  that  the  par- 
ties had  appeared  with  their  witnesses  and 
were  fully  heard,  and  ordering  that  the 
Connecticut  Company  should  lay  two  tracks 
across  the  new  bridge  with  an  approved 
type  of  grooved  rail,  and  should  pay  $16,614 
as  its  equitable  portion  of  the  expense  of 
the  construction  of  the  bridge. 

The  city  of  Norwalk  appealed  to  the  super- 
ior court,  under  the  authority  of  sections  29- 
81  of  the  PubUc  Utilities  Act  (chapter  128 
of  the  Public  Acts  of  1911),  from  so  much  of 
the  order  of  the  commission  as  determined 
f|v>  amount  to  be  paid  toward  the  construc- 
tion of  the  bridge  by  the  Connecticut  Com- 


pany. The  appeal  sets  forth  the  petition,  the 
action  of  the  commission,  consisting  of  a 
statement  of  facts,  the  claims  of  the  parties, 
the  reasons  given  by  the  majority  of  the  com- 
mission for  their  conclusions,  and  the  order 
of  which  the  substance  has  been  above  stated, 
together  with  a  memorandum  of  dissent  by 
one  of  the  commission  as  to  the  rule  adopted 
by  the  majority  in  determining  the  amount 
of  the  apportionment,  and  as  to  the  amount 
so  determined.  To  this  appeal,  and  to  the 
reasons  of  appeal  included  therein,  the  appel- 
lee demurred,  and  from  the  judgment  of  the 
superior  court  sustaining  the  demurrer,  and 
dismissing  the  appeal,  this  appeal  is  taken. 

John  J.  Walsh,  of  Norwalk,  Edward  J. 
Quinlan,  of  Greenwich,  and  Edwin  L.  Sco- 
field,  of  Stamford,  for  appellant  Harry  O. 
Day,  Benjamin  I.  Spock,  and  Norman  S. 
Buckingham,  all  of  New  Haven,  for  appellee. 

BBACH,  J.  (after  stating  the  facts  a* 
above).  [1]  The  first  ground  of  the  de- 
murrer to  the  appeal  Is  that  It  does  not  ap- 
pear, nor  is  It  alleged,  that  the  city  of  Nor- 
walk has,  or  ever  had,  any  power- to  build 
the  new  bridge.  While  It  is  true  that  the 
petition  Is  defective  in  not  specifically  alleg- 
ing that  the  act  of  consolidation  and  incor- 
poration of  the  city  of  Norwalk  was  ap- 
proved by  the  electors  of  the  town,  it  does 
appear  from  the  appeal  that  the  city  of  Nor- 
walk was  a  party  to  the  proceedings  before 
the  commission,  and  that  It  Is  bound  by  law 
to  constmct  and  maintain  the  new  bridge. 
The  language  of  section  29  of  the  Public 
UtUities  Act  la  that  acny  dty  aggrieved  by 
an  order  of  the  commission,  in  any  matter  to 
which  "It  was  or  ought  to  have  been  made 
a  party,  may  appeal  therefrom  to  the  super- 
ior court,"  eta  This  ground  of  demurrer  to 
the  appeal  is  not  well  taken. 

[2]  The  second  ground  of  demurrer  is  that 
the  provisions  of  chapter  207  of  the  Public 
Acts  of  1911  have  no  application  to  the 
bridge  In  questioa  The  argument  is  that 
the  bridge  is  a  new  bridge,  and  that,  al- 
though the  act  requires  a  street  railway,  un- 
der the  conditions  stated,  to  pay  an  equit- 
able part  of  the  expense  of  constructing  a 
new  bridge,  it  nevertheless  omits  to  give  the 
commission  authority  to  apportion  the  cost 
of  a  new  bridge,  but  only  gives  authority  to 
apportion  the  cost  of  repairing,  strengthen- 
ing, or  reconstructing  an  old  bridge.  This 
point  is  too  fine  for  practical  use  in  the  cm- 
struction  of  the  statutfe  The  word  "recon- 
struction," as  distinguished  from  repair  and 
strengthening,  means  rebuilding.  It  cannot 
be  limited  to  an  exact  reproduction  of  the 
original  bridge.  Some  latitude  must  be  al- 
lowed for  present  and  prospective  changes  in 
highway  and  waterway  traffic,  and  for  the 
expression  of  architectural  design.  Similar 
objections  were  made  when  the  former  board 
of  railroad  commisslpners  exercised  their 
authority  to  alter  the  location  of  existing 
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highways  In  .elimlnattng  grade  crossings. 
The  claim  was  then  made  that  they  had  ex- 
ceeded their  powers  by  laying  out  new  high- 
ways, as  distinguished  from  relocating  high- 
ways. It  was  held,  in  answer  to  this  claim, 
that  while  the  commissioners  had  no  power 
to  lay  oat  a  new  highway  as  an  independent 
matter,  they  did  have  power  to  lay  out  what 
was  in  one  sense  a  new  highway,  but  was 
in  fact  a  substitute  for  the  old,  discon- 
tinued highway.  State's  Attorney  v.  Bran- 
ford,  50  Conn.  402,  407,  22  Atl.  836;  Fairfield's 
Appeal,  57  Conn.  167,  171,  17  Atl.  764 ;  Merl- 
deu  T.  Bennett,  76  Conn.  58,  66,  55  Atl.  564. 
So  in  this  statute  the  word  "reconstruction," 
as  used  in  the  latter  part  of  the  act,  is  evi- 
dently large  enough  to  include  a  reconstruc- 
tion adapted  to  changed  conditions,  though 
the  result  is  in  one  sense  a  new  bridge,  pro- 
vided It  is  in  fact  a  substitute,  in  point  of 
highway  traffic,  for  the  old. 

[3]  It  is  also  claimed  that  the  Jurisdiction 
of  the  commlssi9n  is  confined  by  the  statute 
to  cases  where  the  parties  have  disagreed,  or 
at  least  have  had  an  opportunity  to  disagree, 
as  to  the  necessity  and  character  of  the  pro- 
posed reconstruction.  But  the  letter  of  the 
statute  is  satisfied  if  the  parties  disagree 
either  as  to  the  necessity  or  character  of  the 
reconstruction,  or  as  to  the  apportionment  of 
the  expense.  In  this  case  the  parties  dis- 
agreed, not  only  as  to  the  apportionment  of 
the  expense,  but  also  as  to  the  number  of 
tracks  and  type  of  rail  to  be  laid  across  the 
bridge,  and  the  double  track  ordered  by  the 
commission  Involves  a  substantial  change  In 
the  strength  and  expense  of  the  reconstruc- 
tion as  compared  with  what  would  have 
been  sufficient  if  a  single  track  had  been  or- 
dered. For  these  reasons,  we  think  that  the 
objectlona  to  the  Jurisdiction  of  the  Public 
Service  Commission  are  not  well  founded. 

[41  The  remaining  paragraphs  of  the  de- 
murrer question  the  Jurisdiction  of  the  supe- 
rior court,  first,  on  the  ground  that  the  whole 
subject-matter  is  beyond  the  constitutional 
Jurisdiction  of  the  court,  because  its  deter- 
mination calls  for  the  exercise  of  executive 
as  distinguished  from  Judicial  functions,  and, 
second,  on  the  narrower  ground  that  the  rea- 
sons of  appeal  do  not  present  any  issue  prop- 
erly cognizable  in  the  superior  court  under 
the  provisions  of  the  Pnblic  UtlUties  Act  re- 
specting appeals  to  that  court 

As  to  the  constitutional  question,  we  said, 
in  Spencer's  Appeal,  78  Conn.  301,  305,  61 
AU.  1010,  1011: 

"The  question  is  not  one  new  to  our  delibera- 
tions. None  other,  perhaps,  has  been  more  fre- 
quently before  us  m  recent  years,  or  had  a 
more  deliberate  consideration  and  exhaustive 
discussion." 

It  Is  unnecessary  to  reopen  that  discussion. 
The  precise  issue  before  us  is  a  comparative- 
ly narrow  one,  namely :  Whether  the  superi- 
or court  has  Jurisdictional  power  to  revise 
the  determination  of  the  Public  Service  Com- 
mission, made  pursuant  to  chapter  207  of 


the  Public  Acts  of  1911,  as  to  what  is  an 
equitable  portion  of  the  expense  of  repairing, 
strengthening,  or  reconstructing  a  bridge  to. 
be  borne  by  a  street  railway  operating  its 
tracks  over  it  It  is  apparent  that  the  ap- 
portionment of  the  expense  of  such  a  bridge 
between  the  municipality  and  the  street  rail- 
way company  is  not  a  purely  administrative 
matter  in  the  same  sense  as  the  question 
what  type  of  rail  or  how  many  tracks  should 
be  laid  over  it  when  reconstructed.  We  think 
such  an  apportionment  of  expense  is  one  of 
those  matters  which  lies  "so  near  the  border 
line  of  Judicial  power  that  its  definition  calls 
for  subtle  distinctions,  and  Its  nature  de- 
pends to  an  extent  on  the  purpose  and  man- 
ner of  its  use."  Malmo's  Appeal,  72  Conn.  1, 
5,  43  Atl.  485,  486.  On  the  one  hand,  It  is 
in  practical  effect  a  money  Judgment,  though 
not  enforceable  by  execution  without  the  aid 
of  the  superior  court  Public  Utilities  Act 
I  11.  On  the  other  hand,  it  is  so  intimately 
connected  with  the  purely  administrative 
question  of  the  character  of  the  particular 
repair,  strenghtening,  or  reconstruction  that 
Its  determination  has  been  properly  left  to 
the  discretion  of  the  Public  Service  Commis- 
sion. Like  the  selection,  under  statutory 
limitations,  of  persons  suitable  to  be  licens- 
ed to  sell  Intoxicating  liquors,  it  is  competent 
for  the  Legislature  to  commit  such  appor- 
tionment either  to  Judicial  or  executive  offi- 
cers as  may  be  found  necessary.  Hopson's 
Appeal,  65'Conn.  140, 146,  31  AtL  531.  There 
Is  therefore  no  valid  constitutional  objection 
to  the  appellate  Jurisdiction  of  the  superior 
court  in  the  premises. 

[S]  The  next  question  is  as  to  the  extent  of 
such  appellate  Jurisdiction,  and  that  depends 
on  the  statute.  The  Public  Utilities  Act  pro- 
vides as  follows: 

"Sec.  31.  Procedure.  Questions  Beviewed. 
Each  appeal  shall  be  brought  by  a  complaint  in 
writing,  stating  fully  the  reasons  therefor. 
*  *  ■  Said  court  shall  hear  such  appeal  and 
re-examine  the  question  of  the  legality  of  the 
order,  authorization,  or  decision  appealed  from, 
and  the  propriety  and  expediency  of  such  order, 
authorization,  or  decision,  in  so  far  as  said 
court  may  properly  have  cognizance  of  such 
subject  either  by  itself  or  a  committee,  and 
shall  proceed  thereon  in  the  same  manner  as 
upon  complaints  for  equitable  relief;  and  the 
decision  of  such  court,  subject,  however,  to  re- 
view on  appeal  to  the  Supreme  Court  of  Er- 
rors on  questions  of  law,  shall  be  final  and  con- 
clusive upon  the  parties." 

This  section  appears  to  have  been  drawn 
with  careful  regard  to  the  decisions  of  this 
court  as  to  the  nature  of  so-called  appeals 
from  administrative  tribunals,  and  as  to  the 
limitations  on  the  Jurisdiction  of  our  courts 
In  passing  on  such  appeals. 

It  recognizes  the  fact  that  such  appeals 
are  in  the  nature  of  original  applications  to 
the  superior  court  by  directing  them  to  be 
proceeded  with  in  the  same  manner  as  com- 
plaints for  equitable  relief.  Malmo's  Appeal, 
72  Conn.  1,  6,  43  Aa  485;  Moynihan's  Ap- 
peal, 75  Oonn.  358,  360,  63  Atl.  903;  Cole's 
Appeal,  79  Conn.  679,  680,  66  AU.  508.    It 
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also  recognizes  the  fact  that,  when  snch  ap- 
peals are  taken  from  orders  passed  In  the 
exercise  of  a  purely  executive  function,  the 
only  question  which  the  court  can  inquire 
Into  is  whether  the  tribunal  in  question  has 
acted  illegally  or  has  exceeded  or  abused  its 
powers.  On  the  other  hand,  the  Legislature 
has  carefully  attempted  to  confer  on  the 
superior  court,  "in  so  far  as  said  court  may 
properly  have  cognizance  of  such  subject," 
the  right  and  duty  of  re-examining  the  ex- 
pediency and  propriety  of  orders  appealed 
from.  We  think  there  Is  a  limited  class  of 
orders  to  which  this  language  of  the  statute 
may  properly  apply.  There  seems  to  be  no 
reason  why  a  quasi  Judicial  function — that  is, 
one  which  may  constitutionally  be  exercised 
either  by  the  courts  or  by  an  administrative 
tribunal — ^may  not,  by  a  plain  expression  of 
legislature  intent,  be  committed  to  an  ad- 
ministrative tribunal  in  the  first  Instance, 
and  then,  at  a  second  stage  of  the  proceed- 
ings, to  the  courts  for  the  purpose  of  review. 

The  order  apportioning  the  expense  of  this 
bridge  was  passed  in  the  exercise  of  such  a 
quasi  Judicial  function,  and  we  think  that 
section  31  of  the  Public  Utilities  Act  proper- 
ly requires  the  superior  court,  on  an  appeal 
therefrom,  to  re-examine  not  only  the  legal- 
ity of  the  order  but  also  Its  exx)ediency  and 
propriety.  The  reasons  of  appeal  required 
by  the  statute  must,  of  course,  fairly  present 
the  questions  desired  to  be  reviewed;  and 
the  remaining  question  is  whether  any  of 
the  reasons  of  appeal  are  sufficient  to  prop- 
erly Invoke  the  appellate  or  correctional  Ju- 
risdiction of  the  superior  court 

[S,  7]  Some  of  the  reasons  of  appeal  are 
open  to  the  objection  of  treating  the  Public 
Utilities  Commission  as  If  It  was  a  court  en- 
gaged in  the  trial  of  a  dvU  action.  That  Is 
not  so.  Neither  the  commission  nor  the  supe- 
rior court,  on  appeals  from  Its  orders,  Is 
bound  by  the  technical  rules  respecting  the 
admissibility  or  relevancy  of  evidence.  So 
far  as  this  case  is  concerned,  they  sit  to  re- 
ceive aid  in  the  formation  of  a  personal  Judg- 
ment as  to  what  is  an  equitable  apportion- 
ment of  the  expense,  under  all  the  circum- 
stances. Hopson's  Appeal,  65  Conn.  140,  147, 
148,  31  Atl.  531.  There  are,  however,  reasons 
of  appeal,  such  as  the  seventh,  eighth,  and 
ninth,  which  directly  question  the  equity  of 
the  apportionment  made  by  the  commission, 
and  these  are  sufficient  to  require  the  supe- 
rior court  to  re-examine  the  propriety  of 
the  order. 

There  Is  error,  and  the  cause  is  remanded, 
with  direction  to  overrule  the  demurrers  to 
the  reasons  of  appeal.  The  other  Judges  con- 
curred. 

WHEELER,  J.  I  concur  In  the  opinion, 
except  In  Its  holding  that  the  apportionment 
of  the  expense  of  the  bridge  is  a  matter  on 
the  border  line  between  the  Judicial  and  ad- 
ministrative power.     I   am  .of  the  opinion 


that  the  apportionment  of  the  exi>ense  of  the 
bridge  In  its  subject-matter  is  Judicial  In  its 
nature,  and  in  no  sense  administrative,  and 
therefore  the  appeal  from  the  order  making 
such  apportionment  brings  up  the  matter 
for  a  hearing  de  novo. 


(88  Conn.  461) 
STATE  ex  rel.  MALKIN  v.  McMAHOK  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    July 
18,  1914.) 

1.  MVNIOIPAI.   COBPOBATIONS    ({    68*)— GRANT 

or  PowEBs— Effect. 

Where  the  charter  grants  a  municipality 
power  to  exercise  a  necessary  governmental 
duty  accompanied  by  a  grant  of  means  fully 
adequate  to  carry  It  into  effect,  a  municipality, 
upon  acceptance  of  the  charter,  is  bound  to  ex- 
ercise the  power. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  145-147 ;  Dec.  Dig. 
8  58.»] 

2.  MUNICIFAI.  COBPORATIONS  ({  36*)— TaZINO 
DiSTBICTS — CHABTBBS— CONSTKUCTION. 

By  Act  June  6,  1913  (i6  8p.  Laws,  pt.  2, 
p.  1038),  the  city  of  Norwak,  the  toWn  of  Nor- 
walk,  South  Norwalk  and  the  East  Norwalk 
fire  district  were  consolidated,  a  new  city  of 
Norwalk  being  created,  whose  boundaries  in- 
cluded the  whole  territory  formerly  occupied  b^ 
the  four  municipalities.  The  new  city  was  di- 
vided into  taxing  districts,  the  first  including  the 
territory  formerly  occupied  by  the  city  of  Nor- 
walk, the  second  by  the  territory  occupied  By 
South  Norwalk,  and  the  third  that  occupied  by 
East  Norwalk.  Sections  11  to  21,  relating  to 
the  first  district,  impose  upon  it  the  liability  for 
any  burdens,  expenses,  and  liabilities  for  the 
former  city  and  such  other  liabilities  as  the  tax- 
ing district  may  incur.  Other  sections  give  to 
the  second  and  third  districts  control  of  the  wa- 
terworks and  light  plants  formerly  owned  by 
the  municipalities  now  embraced  in  those  dis- 
tricts, and  give  them  the  usual  power  of  mu- 
nicipalities over  such  agencies.  Beld  that,  as 
the  purpose  of  the  act  was  apparently  to  con- 
solidate the  four  municipalities,  leaving  the  in- 
cidents of  local  taxation  as  it  was  before  its 
passage,  the  first  district  is  liable  for  the  expens- 
es incurred  in  lighting  its  streets,  though  section 
10  of  the  act  provides  that  expenses  of  perma- 
nent pavements  shall  be  borne  by  the  fourth 
taxing  district,  which  includes  the  first,  second, 
and  third,  and  that  all  other  burdens  shall  be 
made  by  taxes  levied  upon  the  inhabitants  and 
property  within  the  limits  of  that  district,  there 
apparently  being  a  distinction  between  the  pro- 
vision that  the  expenses  for  pavements  shall  be 
borne  by  the  fourth  taxing  district  and  that 
other  burdens  shall  be  met  by  taxes  levied  upon 
the  inhabitants  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  105-111 ;  Dec.  Dig. 
§  38.*] 

Case  Reserved  from  Superior  Court,  Fair- 
field County;  Joseph  P.  Tuttle,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Albert  R.  Malkln,  to  compel  William  H.  Mc- 
Mahon  and  others,  as  the  Board  of  Estimate 
and  Taxation  of  the  City  of  Norwalk,  to 
modify  the  separate  assessment  list  of  the 
first  taxing  district  Reserved  on  agreed 
facts.  Alternative  writ  quashed,  and  com- 
plaint dismissed. 
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lionls  Goldschmldt,  of  Norwalk,  for  relator. 
John  S.  Pullman,  of  Bridgeport,  for  respond- 
ents Montgomery  and  others.  WUllam  F. 
Tammany  and  John  H.  Light,  both  of  South 
Norwalk,  and  John  J.  Walsh,  of  Norwalk,  for 
respondent  Board  of  Estimate  &  Taxation. 

BEACH,  J.  The  General  Assembly  of  1913 
(16  Sp.  Laws,  pt  2,  p.  1038)  passed  an  act 
consoUdatlng  the  town  of  Norwalk  with  the 
dties  of  Norwalk  and  South  Norwalk  and  the 
East  Norwalk  fire  district,  and  incorporating 
the  dty  of  Norwalk,  whose  boundaries  in- 
clude the  whole  territory  formerly  occupied 
by  the  above-named  municipalities.  The  act 
divides  the  new  dty  into  five  districts  for 
purposes  of  taxation:  The  first  taxing  dis- 
trict, which  was  the  former  dty  of  Norwalk ; 
the  second  taxing  district,  which  was  the 
former  dty  of  South  Norwalk;  the  third  tax- 
ing district,  which  was  the  former  East  Nor- 
walk fire  district ;  the  fourth  taxing  district, 
which  Is  the  territory  included  In  the  first, 
second,  and  third  taxing  districts  above  de- 
scribed; and  the  fifth  taxing  district,  which 
Is  the  entire  new  dty  of  Norwalk. 

The  general  scheme  of  taxation  provided 
for  contemplates  that  the  fifth  district  shall 
assume  all  the  burdens  formerly  borne  by 
the  town  of  Norwalk ;  that  the  first,  second, 
and  third  districts  shall  each  assume,  to 
some  extent,  the  local  burdens  formerly  car- 
ried by  its  munidpal  predecessor,  and  that 
certain  other  taxes  for  dty,  as  distinguished 
from  ordinary  town,  expenses  shall  be  borne 
by  the  fourth  district,  which  Includes  the 
entire  urban  district  of  the  new  city. 

This  controversy  presents  the  question 
whether  the  expense  of  lighting  the  streets  of 
the  first  district  is  to  be  borne  by  the  first 
district  separately,  or  by  the  fourth  district 

The  first  district  is  a  body  politic  and  cor- 
porate, and  has  a  separate  board  of  commis- 
sioners and  a  treasurer,  whose  duties  are 
prescribed  by  the  act  The  same  is  true  of 
the  second  and  third  districts,  respectively. 
The  fourth  district  is  not  a  body  politic  or 
corporate,  being  merely  a  geographical  divi- 
sion of  the  dty  for  certain  spedfled  purposes, 
including  certain  taxing  purposes.  The  gen- 
eral supervision  and  control  of  the  finances 
and  taxation  of  the  entire  city  is  vested  In  a 
board  of  estimate  and  taxation  appointed  by 
the  mayor. 

The  commissioners  of  the  first  district,  as 
required  by  the  act,  presented  to  the  dty 
treasurer  estimates  and  requests  for  appro- 
priations covering  the  expenses  to  be  sepa- 
rately borne  by  the  first  district  for  the  fiscal 
year  next  ensuing,  not  including  any  estimat- 
ed expense  of  lighting  the  streets  of  the  first 
district  The  board  of  apportionment  and 
taxation  added  to  these  estimates  an  appro- 
priation of  $10300  for  that  purpose,  and  in- 
creased by  that  amount  the  taxes  to  be  sepa- 
rately assessed  upon  the  district  This  amount 
of  $10,300  represents  the  agreed  price  for 


lighting  the  streets  of  the  first  district  for  the 
fiscal  year  next  ensuing,  as  provided  in  an 
existtr^  contract  between  the  former  dty  of 
Norwalk  and  the  local  electric  lighting  com- 
pany. The  contract  in  question  was  In  force 
at  the  passage  of  the  act  of  consolidation, 
and  runs  for  the  period  of  three  years  from 
December  1,  1912. 

The  relator  is  a  citizen  and  taxpayer  of 
the  first  district,  and  brings  this  writ  of  man- 
damns  to  compel  the  board  of  apportionment 
and  taxation  to  eliminate  this  item  of  $10300 
from  the  sei)arate  assessment  list  of  the  first 
district,  and  to  indade  It  in  the  list  of  the 
fourth  district 

[1,2]  The  precise  question  is  whether  the 
expense  of  lighting  the  streets  of  the  first 
district,  which  was  formerly  the  dty  of  Nor- 
walk, Is  properly  chargeable,  under  the  act, 
to  the  first  district  separately,  or  to  the 
fourth  district,  which  includes  also  the  for- 
mer dty  of  South  Norwalk  and  the  East  Nor- 
walk fire  district  Its  decision  Involves  also 
the  larger  question  whether  the  cost  of  street 
lighting  is  included  among  the  "burdens,  ex- 
penses, and  liabilities"  of  the  former  munic- 
ipalities which  are  expressly  lmx)osed  upon 
the  first,  second,  and  third  districts,  as  suc- 
cessors to  the  rights,  property,  and  obliga- 
tions of  the  dty  of  Norwalk,  the  dty  of 
Sonth  Norwalk,  and  the  East  Norwalk  fire 
district  respectively,  or  whether  the  total 
cost  of  lighting  these  three  districts  was  in- 
tended to  be  distributed  throughout  the 
fourth  district  by  a  uniform  rate  of  taxation. 

The  scheme  of  taxation  outlined  by  ttie 
act  is  well  defined  in  its  general  outlines,  as 
will  appear  from  the  following  references  to 
the  act:  Section  10  provides  that  the  fifth 
district  shall  assume  the  expenses  formerly 
borne  by  the  town  of  Norwalk,  also  the  ex- 
penses of  the  board  of  health,  and  certain 
salaries  and  office  expenses  of  elective  dty 
offidals,  and  that  all  expenses  of  permanent 
pavements  "shall  be  borne  by  said  fourth 
taxing  district"  The  distribution  of  all  oth- 
er taxes  is  generally  provided  for  as  follows: 

"And  all  other  hardens  and  expenses  of  the 
dty  shall  be  met  by  taxes  levied  upon  the  in- 
habitants and  property  within  the  limits  of  the 
fourth  taxing  district  and  it  shall  be  the  duty 
of  the  assessors  to  indicate  In  the  completed 
list  of  the  city,  and  by  separate  lists,  the  prop- 
erty and  amount  thereof  taxable  in  each  of  the 
several  taxing  districts  herein  created,  and  the 
money  derived  from  the  taxation  of  the  inhabit- 
ants and  property  of  each  of  the  aforesaid  tax- 
ing districts  shall  not  be  used  for  any  other 
purpose  than  to  defray  the  hardens  and  ex- 
penses of  such  taxing  districts  as  herein  im- 
posed." 

Evidently  a  distinction  is  made  between 
the  words  "shall  be  borne  by  said  fourth  tax- 
ing district"  and  the  words  "shall  be  met  by 
taxes  levied  upon  the  Inhabitants  and  prop- 
erty within  the  limits  of  the  fourth  taxing 
district,"  the  latter  phrase  meaning  that  the 
expense  in  question  may  be  assessed  either 
ui>on  the  fourth  district,  as  such,  or  may  be 
separately  assessed   upon  any  one   of  the 
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three  taxing  dlstrlcta  Included  In  tbe  foortfa 
district 

The  act  next  specifies  in  detail  the  powers 
and  duties  of  the  several  taxing  districts,  ex- 
cept the  flftlL  Sections  11  to  21.  relate  to  the 
first  district,  and,  so  far  as  material  to  this 
case,  they  provide  that  it  sluUl  succeed  to  all 
the  property  of  the  former  city  of  Norwalk, 
and  have  the  ownership,  management,  and 
control  of  the  waterworks  formerly  owned 
by  that  dty.    It  is  also  provided  that: 

"All  the  inhabitants  and  property  within  the 
limits  of  said  first  taxing  district  shall  be  lia- 
ble to  taxation  to  defray  any  burdens,  expenses 
and  liabilities  of  the  former  city  of  Norfolk  at 
the  passage  of  this  act  and  such  other  liabilities 
as  said  taxing  district  may  incur  under  the 
provisions  of  tnis  act." 

These  enactments  are  certainly  sufficient  to 
spedflcally  Impose  on  the  first  district  the 
<»Ti»H"S  obligations  of  the  dty  of  Norwalk 
onder  its  street  lighting  contract,  and  to  sub- 
ject the  inhabitants  and  property  within  the 
first  district  to  taxation  for  any  liability  OC 
the  former  dty  of  Norwalk  under  such  con- 
tract existing  at  the  passage  of  the  act 

Sections  22  to  33  relate  to  the  second  dis- 
trict, and  contain  similar  provislous  in  re- 
spect of  the  assumption  by  the  second  dis- 
trict of  the  rights,  property,  and  obligations 
of  the  former  dty  of  South  Norwalk,  and 
making  the  inhabitants  and  property  witliln 
the  second  district  liable  to  taxation  to  de- 
tray  its  "burdens,  expenses  and  liabilities." 

The  former  city  of  South  Norwalk  ovmed 
Its  electric  lighting  and  power  plant,  as  well 
as  Its  waterworks,  and  the  act  gives  to  the 
second  district  the  ownership,  management, 
and  control  of  both  of  these  public  utilities. 

Section  25  provides  that  the  second  district 
shall  elect  a  board  of  electric  commissioners, 
who  shall  have  all  the  powers  and  discharge 
all  the  duties  of  the  former  board  of  elec- 
trical commissioners  of  the  former  dty  of 
South  Norwalk,  and  provided  by  chapter  122 
of  the  General  Statutes  relating  to  mnnlc- 
^1  gas  and  electric  plants.  Section  28 
provides  that  any  net  profits  of  the  electric 
plant,  after  all  Indebtedness  of  the  plant  has 
been  paid,  shall  be  applied  in  reduction  of 
the  debt  of  the  second  district,  and  section 
29  provides  that  any  defldency  of  Income  to 
meet  current  expenses  and  interest  on  in- 
debtedness shall  be  made  up  by  taxing  "ail 
persons  and  prc^rty  liable  to  taxation  in 
said  district" 

The  East  Norwalk  fire  district  also  owned 
Its  electric  plant,  and  sections  34,  39,  and  40 
of  the  act  give  to  the  third  district  similar 
rights  of  ownership,  management,  and  con- 
trol of  the  plant,  and  similar  rights  and  ob- 
ligation In  respect  of  the  separate  use  of  any 
profits  and  separate  liability  to  taxation  to 
make  good  any  defldt 

Sections  44  and  46  provide  that  the  dty, 
at  the  expense  of  the  fourth  taxing  district, 
cOiall  maintain  the  sewer  systems  of  the 
first,  second,  and  third  districts,  and  sliall 
maintain  the  police  and  fire  departments,  of 


the  cities  of  Norwalk  and  South  Norwalk 
and  of  the  East  Norwalk  fire  district,  untL' 
the  dty  shall  establish  a  police  and  a  fire 
department,  for  the  entire  fourth  district; 
also  that  the  dty  shall  maintain  the  garbage 
disposal  plant  of  the  second  district  at  the 
expense  of  said  district  until  it  shall  estab- 
lish a  like  plant  for  the  fourth  district 

Section  80  enumerates  the  powers  of  the 
city  council,  who  are  chosen  at  the  general 
dty  election,  and  induded  among  such  powers 
are  the  following: 

"To  regulate  the  erection  and  maintenance  of 
lampposts,  telegraph,  telephone,  and  electric 
light  poles  and  conduits,  wires  and' fixtures;  to 
provide  for  public  lighting  of  streets  and  to  pro- 
tect the  same  from  injury;  *  *  *  to  make, 
repair,  dean,  light,  and  keep  open  and  safe  for 
public  use  and  travel,  and  free  from  encroach- 
ment and  obstruction,  the  streets,  highways, 
sidewalks,  gutters  and  public  grounds." 

These  are  the  provisions  of  the  act  which 
bear  most  directly  on  the  question  at  issue, 
and  they  make  It  dear  that  street  lighting 
is  one  of  the  "burdens,  expenses,  and  liabil- 
ities," existing  at  the  passage  of  the  act 
which  were  Intended  by  the  act  to  be  im- 
posed upon  the  first,  second,  and  third  dis- 
tricts, separately,  as  the  successors  in  right 
and  obligation  to  their  respective  munidpal 
predecessors.  The  act  constitutes  the  first, 
second,  and  third  districts  separate  munidpal 
corporations  for  certain  limited  purposes, 
subject,  in  these  respects,  to  the  general  su- 
pervisory control  of  the  consolidated  dty. 
It  specifically  confers  on  the  second  and  third 
districts,  respectively,  the  ownership,  man- 
agement, and  control  of  the  municipal  elec- 
tric lighting  plants  la  each  district;  confer- 
ring on  these  districts  in  the  act  itself,  and 
by  reference  to  the  General  Statutes,  the 
powers  usually  possessed  by  munldpalltlefl 
operating  such  plants.  Tb  this  extent  the 
act  is  substantially  a  diarter  creating  these 
munldpallties  and  defining  their  powers. 
And  It  Is  wen  settled  that  in  such  charters 
the  grant  of  a  power  to  exerdse  a  necessary 
governmental  duty,  accompanied  by  the  grant 
of  means  fully  adequate  to  carry  It  into  effect, 
when  followed  by  the  acceptance  of  the  fran- 
diise,  la  equivalent  to  an  express  Imposition 
of  an  obligation  to  exerdse  the  power.  Gates 
V.  Boston  &  N.  T.  Air  Line,  53  Conn.  338, 
342,  6  AU.  695;  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
V.  Bridgeport  Traction  Co.,  66  Conn.  410,  423, 
32  AU.  953,  29  L.  R.  A.  367 ;  Water  Commis- 
sioners V.  Manchester,  87  Conn.  193,  201,  87 
AQ.  870;  1  Dillon  Municipal  Corporations 
[6th  Ed.]  i  246,  and  note. 

The  second  and  third  districts  are  there- 
fore obligated  to  light  thdr  own  streets,  and 
by  the  express  language  of  the  act  to  light 
them  at  their  own  expense.  For  like  reasons 
the  first  and  second  districts  are  obligated  by 
the  grant  of  municipal  water,  waterworks, 
and  the  express  language  of  the  act  to  sprin- 
kle their  own  streets  at  their  own  expense. 

So  also  the  former  dty  of  Norwalk  was  at 
the  passage  of  this  act  obligated  to  light  Its 
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own  streets,  and  we  think  that  obligation 
among  others,  was  Intended  to  be  Imposed 
ui)on  its  successor,  the  flrst  district  of  the 
consolidated  city,  by  the  words  already 
quoted: 

"All  the  inhabitants  and  property  within  the 
limits  of  said  first  taxing  district  shaU  be  li- 
able to  taxation  to  defray  any  burdens,  expens- 
•es,  and  liabilities  of  the  former  city  of  Norwallt 
at  the  passage  of  this  act,"  etc. 

The  relator  reads  these  words  as  referring 
only  to  nnsatisfled  obligations  dne  or  per- 
formable  at  the  passage  of  the  act,  and  not 
as  relating  to  any  continuing  municipal  bur- 
<lens  and  expenses,  except  such  as  are  else- 
where specially  mentioned,  to  wit.  In  the 
case  of  the  first  district,  the  care  and  main- 
tenance of  the  real  estate,  public  library,  and 
waterworks  formerly  belonging  to  the  city 
of  Norwalk. 

We  think,  however,  that  the  language 
above  quoted  expresses  a  part  of  the  general 
scheme  for  the  distribution  of  taxation  for 
municipal  expense  among  the  several  taxing 
districts  of  the  new  city. 

The  relator's  theory  of  the  distribution  of 
taxation  would  make  the  fourth  district,  as 
such,  liable  to  be  taxed  for  all  nonenumerated 
burdens  and  expenses  of  carrying  on  the 
municipal  government,  except  those  burdens 
and  expenses  formerly  imposed  by  law  upon 
the  town  of  Norwalk.  If  that  theory  were 
correct,  we  should  expect  to  find  in  the  act 
some  comprehensive  language  expressly  im- 
posing such  burdens  and  expenses  on  the 
fourth  district.  But  there  is  no  such  lan- 
guage, and  we  find,  instead,  that  sewers,  fire 
and  police  departments,  and  garbage  disposal 
plant  are  specifically  mentioned  as  the  only 
municipal  agencies  expressly  required  to  be 
maintained  by  the  city  "at  the  expense  of  the 
fonrth  taxing  district" 

The  only  general  language  expressly  im- 
posing liability  for  taxation  for  burdens  and 
expenses  not  enumerated  is  in  connection 
with  the  city  at  large,  which  is  made  to  as- 
frame  the  "burdens  and  expenses"  of  the  for- 
mer town,  and  in  connection  with  the  flrst, 
second,  and  third  taxing  districts,  each  of 
which  is  expressly  made  liable  to  taxation  to 
defray  the  "burdens  and  expenses"  of  Its 
own  municipal  predecessor.  It  is  quite  con- 
sistent with  this  general  scheme  for  the  dis- 
tribution of  taxation  that  each  of  these  dis- 
tricts should  be  expressly  vested  with  the 
ownership  and  the  exclusive  management, 
control,  and  financial  responsibility  for  the 
real  estate  and  public  utilities  formerly  owned 
by  their  respective  predecessors.  The  main 
purpose  of  the  scheme  of  taxation  is  to  leave 
the  incidence  of  local  taxation  Just  where  it 
was  before  the  act  of  consolidation,  so  far  as 
is  reasonably  consistent  with  the  new  form 
of  municipal  government;  so  that  none  of 
the  four  districts  representing  separate  mu- 
nicipalities should  be  subjected  to  additional 
taxation  for  the  then  existing  local  burdens 


and  expenses  of  another  district,  except  to 
the  extent  expressly  provided  for  In  the  act. 
Neither  is  it  inconsistent  therewith  that  the 
general  administrative  control  over  all  the 
affairs  and  activities  of  the  new  city  should 
l>e  vested  in  a  central  council. 

The  relator's  theory  as  to  the  incidence  of 
taxation  would  put  upon  the  second  and  third 
districts  the  burden  of  lighting  their  own 
streets,  and  also  of  paying  more  than  half  the 
expense  of  lighting  the  streets  of  the  flrst  dis- 
trict. It  would  also  require  the  flrst  and  sec- 
ond districts  to  bear  separately  the  entire  ex- 
pense of  sprinkling  their  own  streets  and,  in 
addition,  to  pay  nearly  seven-eighths  of  the 
cost  of  sprinkling  the  streets  of  the  third  dis- 
trict And  it  would  compel  the  second  district, 
which  owns  both  waterworks  and  electric 
plant  to  sprinkle  and  light  its  own  streets 
and  to  pay,  in  proportion  to  their  respective 
grand  lists,  toward  the  cost  of  lighting  the 
streets  of  the  first  district,  and  of  sprinkling 
the  streets  of  the  third  district  It  is  in- 
herently improbable  that  the  Legislature  in- 
tended to  state  so  unequal  a  rule  of  local 
taxation,  and  still  more  improbable  that 
these  municipalities  would  have  accepted  this 
charter,  knowing  that  it  stated  such  a  rule. 

For  the  reasons  above  stated,  the  superior 
court  is  advised  to  grant  the  respondent's 
motion  to  quash  the  alternative  writ  and  to 
dismiss  the  complaint 

Costs  in  this  court  will  be  taxed  in  favor 
of  the  respondents. 


(5  BoTCe,  179) 
BNGLAND-KELCH  CO.  v.  EVEaJING 
JOURNAL  CO, 

(Superior  Court  of  Delaware.    Sussex. 
March  23,  1914.) 

CoNTBACTS  (J  247*)— Actions  — ScFFiciENCT 

OF  Evidence— Abandonment. 

In  an  action  to  recover  money  paid  out  and 
services  performed  under  a  written  contract,  ev- 
idence held  sufficient  to  warrant  the  court  in 
deciding  as  a  matter  of  law  that  the  contract 
sued  on  was  abandoned  and  a  new  contract  ealy- 
stituted  therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1139.  1787 ;   Dec.  Dig.  §  247.»] 

Action  by  the  England-Kelch  Company,  a 
corporation,  against  the  Evening  Journal 
Company,  a  corporation.  Verdict  directed 
for  defendant  Motion  for  new  trial  over- 
ruled. 

Argued  before  BOTCE  and  CONRAD,  JJ. 

Aaron  Singer,  of  Wilmington,  for  plaintifiC. 
Daniel  O.  Hastings,  of  Wilmington,  for  de- 
fendant. 

Summons  case  (No.  80,  January  term,  1913), 
brought  by  the  England-Kelch  Company 
against  the  Evening  Journal  Company  to 
recover  the  amount  of  money  paid  out  and 
for  the  reasonable  value  of  the  services,  al- 
leged to  have  t>een  paid  and  performed,  un- 
der a  written  contract  entered  Into  between 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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tbe  parties,  on  tbe  28tta  day  of  June,  A.  D. 
1911,  as  follows: 

"  •  *  •  It  is  proposed  to  issue  on  definite 
^ates  to  be  fixed  hereafter  in  the  Evening  Jour- 
nal what  shall  be  known  as  the  'industrial  edi- 
tion' for  the  state  of  Delaware  to  consist  of  one 
or  more  pages  to  be  published  once  a  week  for 
three  consecutive  weeltB. 

"It  is  understood  that  the  party  of  tbe  sec- 
ond part  shall  give  the  necessary  time  and  at- 
tention and  assume  all  expenses  incident  to  the 
securing  of  contracts  for  advertisements  to  be 
published  in  said  industrial  editions,  including 
cost  of  all  advertising  cuts;  each  contract  to 
cover  a  minimum  space  of  two  inches  single 
column,  to  each  advertiser,  with  a  maximum 
space  of  two  pages,  the  rates  to  be  as  follows: 
Two  dollars  per  inch  each  insertion;  one  hun- 
dred dollars  per  page  each  insertion. 

"List  of  persons  or  firms  to  be  solicited  for 
such  advertisements  shall  first  be  submitted  to 
and  accepted  by  the  party  of  the  first  part. 
and  tbe  party  of  the  first  part  cannot  be  bound 
by  any  contracts  until  they  are  duly  accepted 
by  an  authorized  agent  oc  the  party  of  the 
first  part. 

"It  is  further  agreed  by  the  party  of  the  first 
part  that  of  the  total  gross  collections  of  money 
received  for  such  advertising  that  said  party  of 
the  second  part  shall  be  entitled  to  fifty  per 
cent  (50%)  of  same;  it  is  further  agreed  that 
all  checks  received  in  payment  of  such  advertis- 
ing shall  be  made  payable  to  the  party  of  the 
first  part 

"It  is  further  agreed  that  when  said  second 
party  signs  np  two  thousand  dollars  ($2,000) 
worth  of  contracts  and  same  have  been  accept- 
ed by  said  first  party,  then  said  second  party 
shall  be  paid  by  said  first  party  twenty-five  per 
cent  (25%)  of  the  amount  of  contracts  so  ac- 
cepted and  subsequently  accepted  by  said  first 
party,  such  amounts  so  paid  to  be  deducted 
from  the  gross  amount  to  oe  received  and  paid 
to  said  second  party  under  the  terms  hereof. 
Such  payments,  however,  not  to  be  made  often- 
er  than  every  two  weeks. 

"It  is  agreed  that  for  evei7  three  columns  of 
advertising  matter  procured  by  the  party  of  the 
second  part,  for  insertion  in  said  editions,  the 
party  of  the  second  part  will  provide  one  col- 
umn of  reading  matter  which  shall  refer  to 
some  one  or  more  of  the  businesses  or  industries 
so  advertised,  but  said  reading  matter  shall  not 
contain  tbe  name  of  any  person,  firm  or  cor- 
poration engaged  in  any  such  businesses  or  in- 
dustries. 

"It  is  further  agreed  that  all  contracts,  orders, 
and  bills  shall  be  made  in  the  name  of  the 
party  of  the  first  part,  and  all  collections  shall 
be  made  by  the  representatives  of  the  party  of 
the  first  part,  excepting  in  the  case  of  prepaid 
contracts,  said  party  of  the  second  part  receiv- 
ing in  final  payment  for  his  services  and  ex- 
'  penses  incurred  by  him  and  his  agents  in  se- 
curing such  advertising,  fifty  per  cent.  (50%)  of 
the  gross  receipts,  less  any  amount  which  shall 
have  been  paid  to  the  party  of  the  second  part 
on  account  of  this  agreement    •    •    * " 

The  nncontradicted  testimony  disclosed 
that  an  unsuccessful  canvass  was  thereafter 
made  prior  to  sending  the  telegram,  set  forth 
In  tbe  opinion  of  the  court,  and  that  at  a 
conference  between  the  parties  in  response 
thereto  a  substituted  oral  agreement  was 
entered  into  by  which  at  least  $10,000  worth 
of  advertlsdments  was  to  be  secured  for  an 
edition  of  the  Evening  Journal,  to  be  known 
by  the  name  of  "Little  Delaware's  Bigness." 
The  terms  of  the  original  contract  as  to  com- 
pensation and  furnishing  -  reading  matter 
were  to  remain  in  force.  The  business  was 
never  secured.  A  list  of  advertisements 
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amounting  to  $2,934,  was  turned  tn  and  ac- 
cepted by  tbe  defendant  company,  Decem- 
ber 2,  1911,  about  the  time  the  plaintiff  com- 
pany abandoned  all  effort  to  secure  further 
business.  It  was  not  shown  by  the  plaintiff 
that  this  list  was  of  the  slightest  pecuniary 
advantage  to  the  defendant  company,  but  on 
the  other  hand  it  was  positively  asserted 
tliat  it  was  not.  The  plaintiff  claimed  $1,- 
544.31. 

BOYCB,  J.  (delivering  the  opinion  of  the 
court).  The  contract  sued  upon  in  this  action 
is  dated  the  28th  day  of  June,  1911.  The 
question  is  whether  this  contract  was  not 
subsequently  abandoned.  It  was  competent 
for  the  parties  thereto  to  novate,  alter  or 
waive  said  contract. 

On  August  1,  1911,  the  defendant  company 
sent  the  following  telegram  to  the  plaintiff 
company: 

"Wilmington,  Del.,  eta 
"Fred  England,  208  Broadway,  New  York. 

"Financial,  mercantile  and  manufacturing 
conditions  are  bad.  Besnlts  to  date  are  very 
discouraging.  We  advise  absndoning  the  prop- 
osition at  once.  Either  phone  or  see  us  with- 
out delay  to  decide  matters. 

"The  Evening  Journal  Co." 

A  few  days  thereafter  the  said  Fred  Eng- 
land, representing  the  plaintiff  company, 
came  to  Wilmington  and  conferred  with  rep- 
resentatives of  the  defendant  company.  The 
uncontradicted  evidence  is  tliat  the  parties, 
finding  It  impractical  to  continue  the  origi- 
nal contract,  entered  into  a  new  or  modified 
agreement;  and  we  find  as  a  matter  of  law 
that  a  new  or  substituted  oral  agreement 
was  entered  into.  The  plaintiff  company, 
therefore,  cannot  recover  under  the  special 
counts  on  the  contract  sued  upon;'  neither 
can  it  recover  under  the  common  counts,  un- 
less the  work  done — that  is,  the  subscriptions 
obtained — ^were  beneficial  to  the  defendant 
company. 

There  is  no  evidence  that  tbe  advertise- 
ments turned  in  by  the  plaintiff  company, 
which  were  not  paid  for,  were  of  the  slight- 
est beneficial  Interest  or  value  to  tbe  defend- 
ant company.  While  we  are  always  reluc- 
tant to  withdraw  a  case  from  the  Jury,  yet, 
under  the  uncontradicted  testimony  in  tUs 
case,  we  are  constrained  to  give  the  Jury 
binding  instructions  to  return  a  verdict  for 
the  defendant 

Gentlemen  of  the  Jury:  The  court  direct 
you  to  return  a  verdict  for  the  defendant 

Verdict  for  defendant. 

Motion  for  a  new  trial  was  made,  and  by 
consent  of  parties  was  argued  before  PEN- 
NEWILL,  C.  J.,  and  BOYCE,  J. 

The  grounds  relied  upon  were: 

That  the  evidence  of  the  defendant  tend- 
ing to  establish  a  new  contract  was  conflict- 
ing, and  the  case  therefore  should  have  been 
submitted  to  the  Jury,  under  proper  instruc- 
tions from  the  court  as  to  what  their  verdict 
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should  be  if  they  shonld  And  that  a  valid  new 
contract  had  been  made. 

That  the  evidence  of  the  defendant  falls  to 
disclose  that  there  was  any  consideration  for 
the  alleged  guarantee;  but  that,  on  the  con- 
trary, the  evidence  clearly  discloses  that 
there  was  no  consideration  for  the  same,  and 
consequently  it  was  void. 

In  the  argument,  it  was  conceded  that  no 
testimony  was  offered  by  the  plaintiff  to 
deny  or  to  controvert  the  testimony  on  the 
part  of  the  defendant  relative  to  the  alleged 
new  contract,  but  it  was  contended  that  the 
testimony  of  the  defendant  itself  was  not 
Bufflclently  clear  and  certain  to  warrant  the 
court  in  deciding,  as  a  matter  of  law,  that 
a  new  contract  had  been  made  which  pre- 
vented the  plaintiff  from  recovering. 

PENNEWIIiL,  O.  J.  The  court  feel  con- 
strained to  refuse  the  motion  for  a  new 
trlaL 


ao  Del.  Cli.  157) 

DILIi  et  al.  v.  DIIX  et  aL 

(Court  of  Chancery  of  Delaware.    March  16, 
1914.) 

1.  Lardlobd  and  Tenant  ({  55*)— InjinuES 

TO  RBVBBSIOH— GUITINO  TlKBXR  —  INJUNC- 
TION. 

The  cutting  of  timber  by  a  tenant  will  be 
prevented  by  an  injnnction,  becaose  of  the  in- 
adequacy of  legal  remedies. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  tl  136-160;    Dec.   Dig.   f 

2.  iNJTTNonoN  ((  62*)— Tbkspabs  to  Land— 

CUTTINa  or  TlUBEB. 

The  cutting  of  timber  by  a  trespasser  will 
be  prevented  by  injunction,  t>ecause  of  the  in- 
adequacy of  legal  remedies. 

[Ed.  Note. — For  other  cases,  see  Injnnction, 
Cent.  Dig.  g  105 ;  Dec.  Dig.  {  62.*] 

8.  Injunction  (|  46*)— Tbespass  to  Land— 

GUTITNa  OF  fnilBBB. 

A  court  of  equity  will  enjoin  destructive 
trespass  to  land  and  timber  growing  thereon, 
without  regard  to  the  question  whether  in  the 
particular  case  they  have  any  i>eculiar  value  or 
not. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  S{  98,  99,  107;  Dec.  Dig.  |  46.*] 

4.  Injunction  (|§  37,  38*)— Title  to  Land— 

IssuK  FOB  Court  at  Law. 

Where  title  to  land  involved  Id  a  suit  to 
restrain  the  cutting  of  timber  thereon  is  in  dis- 
pute, a  court  of  equity  will,  under  Rev.  Code 
1852,  amended  to  1893,  p.  704,  c.  05,  i  1,  and 
independent  thereof,  direct  a  trial  of  the  issue  of 
title  by  jury  in  the  Superior  Court  and  pend- 
ing the  trial  will  by  preliminary  injunction  pre- 
serve the  estate  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {§  85-90;  Dec.  Dig.  H  37,  38.*] 

Suit  by  Mary  Ann  Dill  and  others  against 
Mary  Ellen  Dill  and  others  to  restrain  the 
cutting  of  timber.  Issue  framed  for  trial  by 
jury  at  the  Superior  Court,  and  preliminary 
injunction  ordered  to  preserve  the  estate  in 
statu  quo. 

The  blU  alleged  that  on  or  about  March  1, 
1890,  Andrew  Dill  died  seised  of  a  certain 


tract  of  land  sltaate  In  South  Murderkill 
hundred,  Kent  county,  a  portion  of  which  lies 
north  of  a  stream  known  as  White  Marsh 
branch,  adjoining  lands  of  Mary  Ellen  Dill, 
Annie  B.  DUl  and  John  Wesley  DUl.  The 
greater  part  of  the  land  north  of  White 
Marsh  branch  is  woodland  and  branchland, 
and  the  balance  of  it  was  at  one  time  cul- 
tivated. By  his  vrtll,  Andrew  Dill  left  all 
of  the  real  estate  owned  by  him  at  the  time 
of  his  death  to  his  wife,  Mary  Ann  Dill,  one 
of  the  complainants,  for  life,  and  at  her 
death  to  her  children,  the  other  complain- 
ants and  Emeline  Dill,  who  refused  to  I>e- 
come  a  party  complainant,  and,  therefore, 
was  made  a  party  defendant,  but  no  relief 
was  asked  in  the  bill  against  her.  The  bill 
also  alleged  that  on  February  4, 1913,  and  at 
divers  other  times  prior  thereto,  the  defend- 
ants other  than  Emeline  DIU,  their  agents, 
workmen,  servants  and  employes  did  enter 
upon  and  cut,  fell  and  carry  away  timber 
trees  growing  on  said  land,  thereby  material- 
ly damaging  said  land  and  reducing  the  val- 
ue thereof.  It  is  further  alleged  that  these 
defendants  threaten  to  continue  to  trespass 
upon  said  land  and  cut,  fell  and  carry  away 
timber,  which  wonld  farther  damage  the 
land  and  reduce  the  value  thereof.  Besides 
the  usual  prayers  for  answer,  subpoena  and 
other  relief,  there  are  prayers  for  discovery 
by  the  defendants  to  the  complainants  of 
the  number  of  trees  cut  and  for  an  Injunc- 
tion to  restrain  further  cutting,  felling  and 
carrying  away  of  timber  growing  on  said 
land,  but  the  principal  relief  sought  is  an  in- 
junction. 

The  answer  denied  the  cutting,  felling  and 
carrying  away  of  timber  on  February  4, 1913, 
but  admitted  that  at  times  prior  thereto 
they,  their  father  and  grandmother  had  cut, 
felled  and  carried  away  timber  and  wood 
from  said  land.  Two  defenses  were  set  up 
by  the  answer:  (1)  That  the  legal  title  to 
said  land  Is  in  the  defendants,  other  than 
Emeline  Dill;  and  (2)  that  if  the  legal  title 
to  said  land  Is  not  in  said  defendants,  then 
by  the  exercise  by  them,  their  father  and 
grandmother  of  ownership  and  right  to  said 
land,  which  was  held,  possessed  and  control- 
led by  them,  adversely  to  every  one  else,  for 
over  twenty  years,  they  have  acquired  title 
thereto. 

By  agreement  of  the  solicitors  for  the  com- 
plainants and  defendants,  the  cause  was 
heard  on  bill,  answer,  testimony  of  witnesses 
examined  oraUy  before  the  Cliancellor  and 
exhibits. 

William  Watson  Harrington  and  James  M. 
Satterfleld,  both  of  Dover,  for  complainants. 
James  H.  Hughes,  of  Dover,  for  -defendants. 

THE  CHANCELLOR.  The  only  reUef 
sought  by  the  complainants  is  a  permanent 
injunction  i)erpetually  enjoining  the  defend- 
ants from  cutting  timber.     (This,  of  course. 
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is  not  literally  trne,  l)ecaase  one  of  tbe  de- 
fendants l8  a  cotenant  ot  tbe  same  title  with 
the  complainants,  and  any  decree  for  an  In- 
junction, temporary  or  permanent,  should  not 
be  made  applicable  to  that  particular  de- 
fendant.) The  title  of  tbe  complainants  is 
disputed  by  the  defendants.  Unless  the  com- 
plainants have  a  gooid  title  they  are  not  en- 
titled to  have  the  defendants  perpetually  en- 
joined from  cutting  the  timber. 

[1-4]  There  la  no  doubt  that  in  this  state 
the  catting  of  timber,  whether  by  a  tenant 
(and  so  constituting  technical  waste),  or  by 
a  trespasser.  Is  such  an  injury  as  will  be 
prevented  by  an  injunction  by  decree  of  the 
Court  of  Chancery.  Waples  v.  Waples,  2 
Har.  281,  and  Fleming  y.  Collins,  2  'Del.  Oh. 
230,  wherein  there  was  a  trespass  under  a 
claim  of  title  adverse  to  the  complainant 
There  Is  corroborative  authority  In  the  deci- 
sions of  other  courts.  S  Pomeroy's  Equity 
Jurisprudence,  g  495.  The  fundamental 
source  of  this  Jurisdiction  Is  the  Inadequacy 
of  legal  remedies  to  save  a  threatened  injury 
and  the  character  of  the  property  affected 
Land  <ti>d  timber  growing'  on  it  are  made 
subject  to  protection,  because  they  are  re- 
garded as  per  se  property  of  peculiar  value, 
and  a  court  of  equity  will  enjoin  destructive 
trespass  to  them  without  regard  to  the  ques- 
tion whether  in  the  particular  cases  they 
have  any  peculiar  value,  or  not  When,  how- 
ever, the  title  to  the  land  in  question  Is  in 
dispute,  injunctive  relief  is  withheld  pend- 
ing a  decision  as  to  the  title,  for  courts  of 
equity  will  not  in  general  try  disputed  legal 
titles  to  land.  1  Pomeroy's  Equity  Juris- 
prudence, t  262. 

Pomeroy,  it  is  true,  says  the  above  rule  Is 
one  of  expediency  and  policy  rather  than  es- 
sential condition  and  basis  of  the  equitable 
Jurisdiction.  This  means  that  the  court  may 
retain  Jurisdiction  to  try  a  disputed  titl& 
The  matter  Is  -  thus  stated  in  6  Pomeroy's 
Bqulty  Jurisprudence,  |  606: 

"The  general  principle  of  equity,  that  having 
taken  jurisdiction  of  a  cause  for  one  purpose 
it  will  retain  it  and  give  complete  relief,  makes 
It  a  proper  proceeding  for  courts  of  equity,  if 
they  see  &t,  to  investigate  the  title  themselves 
at  the  hearing  of  tbe  same  suit  in  which  tbe 
temporary  injunction  is  granted,  and  then  make 
permanent  or  dissolve  the  temporary  injunction 
according  to  the  result  of  the  inquiry." 

It  will  be  seen,  however,  that  the  policy 
of  this  state  Is  very  clear  on  tbe  subject 

It  is  said  that  the  need  for  injuncUve  re- 
lief to  prevent  threatened  acts  of  trespass 
and  threatened  depredations  which  If  con- 
tinued would  deplete  the  land  of  trees  and 
thereby  injure  the  freehold  of  the  complain- 
ant gives  this  court  of  equity  Jurisdiction 
to  decide  the  dispute  as  to  title,  on  the  the- 
ory that  thereby  multiplicity  of  suits  is  pre- 
vented. 

In  the  case  of  Hnghlett  v.  Harris,  1  Del. 
Ch.  349,  12  Am:  Dec.  104,  Chancellor  Kensey 
Johns,  Sr.,  restricted  the  rule  above  men- 
tioned to  cases  where  tbe  party  has  not  only 


a  right  to  the  Injunction  to  pf event  future' 
wrong,  but  also  to  have  relief  In  a  court  of 
equity  for  the  wrong  previously  done.  In 
this  case,  however,  there  is  no  question  of 
multiplicity  of  suits.  Here  It  Is  further 
urged  that  because  this  court  has  Jurisdic- 
tion to  grant  an  Injunction  to  stop  the  cut- 
ting of  timber.  It  should  proceed  to  full  re- 
lief by  deciding  the  dispute  as  to  the  title  of 
the  complainants  to  the  land  on  which  the 
timber  grows.  Whatever  may  be  the  rule 
elsewhere,  the  precedents  and  policy  of  the 
courts  and  of  legislation  here  is  to  the  con- 
trary of  the  above  proposltioa 

The  case  of  Fleming,  Trustee,  v.  Collins,  2 
Del.  Ch.  230,  furnishes  a  complete  guide  and 
precedent  in  this  case,  which  is  entirely  like 
the  reported  case,  so  far  as  appeetxa  In  the 
report  and  in  the  record.  The  bill  was  to 
prevent  the  cutting  of  timber  and  an  account 
By  the  answer  the  defendant  claimed  to  be 
in  possession  and  to  be  entitled  to  the  land 
and  cut  the  timber  because  he  had  a  right  to 
do  BO  as  owner.  The  title  of  the  complainant 
was  also  attacked.  Before  the  final  hearing 
of  the  case  an  Issue  was  directed  to  try  the 
Utie  to  the  land  in  controversy  by  a  Jury  at 
bar  of  the  Superior  Court,  and  the  Jury 
found  the  title  to  be  In  the  complainant 
The  cause  was  then  heard  on  bill,  answer, 
exhibits,  depositions  and  the  verdict  found 
on  the  issue,  the  question  being  as  to  the 
account  for  timber  cut  and  saUsfaction  for 
the  value  thereof.  The  subject-matter  being 
the  cutting  of  timber,  Chancellor  Harrington 
held  it  was  an  Injury  irreparable  In  Its  na- 
ture and  remediable  in  equity  by  whomso- 
ever committed,  and  not  confined  to  techni- 
cal waste.  Having  taken  Jurisdiction  to  pre- 
vent an  Injury  of  this  kind,  though  it  be  in 
the  nature  of  a  trespass,  the  Court  of  Chan- 
cery will  do  complete  justice  by  decreeing  an 
account  of  and  enforce  satisfaction  for  the 
timber  cut 

The  course  pursued  by  Ohancellor  Harring- 
ton should  be  followed.  The  equity  of  the 
bill  in  this  case  Is  to  prevent  the  further 
threatened  cutting  of  timber,  which  in  this 
state  at  least  is  considered  an  injury  to  the 
real  estate  of  such  a  character  as  is  irrepara- 
ble, and  for  this  there  is  ample  authority  In 
the  decisions  of  courts  elsewhere.  Hugblett 
y.  Harris,  1  DeL  Oh.  349,  12  Am.  Dec.  104; 
Wilds  V.  Layton,  1  Del.  Ch.  228,  12  Am.  Dec. 
91.  As  in  the  case  of  Fleming  v.  Collins, 
supra,,  there  is  here  a  serious  dispute  as  to 
the  title  to  the  premises.  The  complainants 
claim  the  paper  title  and  in  support  of  their 
contention  show  a  plot  In  the  Orphans'  Court 
In  proceedings  for  partition,  whereby  the 
tiUe  to  the  premises  in  question  was  acquired 
by  one  under  whom  the  complainants  f^re 
clearly  entitled,  if  the  ancestor  took^  title  by 
the  proceeding  in  the  Orphans'  Court  On 
the  other  band,  the  defendants  by  a  deed 
claim  paper  titie,  though  there  is  as  to  that 
deed  a  difficulty  in  identifying  the  premises 
mentioned  therein  as  the  premises  in  ques- 
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Htm.  Both  aides  e!aim  fManrioa  xsVr  <rti>e 
Of  tltl«  as  abore  auteiL  The  drffii*-ir  fixr- 
tfa«r  cUiiM  tkat  if  tber  bare  so  <v:t.:r  i£  :ici& 
still  by  advene  p^MW  ii'i.:B  ttjir  u-rt  ae'?iir- 
ed  title.  It  is  iKpoMi>i:' «  c»  roer^Drije  u«  us- 
timoD)'.  If  t&e  »!*oes  af  fa<:t  rflored  »  tfie 
woodland  alone,  created  as  a  se(A7s:e  tzaez. 
tbe  difficaltr  wc^d  not  be  a»  fn*x.  Bm 
wltboat  exincsgi:^  an  o^izL-jo.  «a  tfic-  ^-aet- 
tkm  of  title,  it  is  rtrf  ritai  listx.  t^5*  <c:«rs 
sbonld  not  tiy  tbe  tit>  to  tte  iard.  b«: 
dionld  send  an  i»<«e  to  a  fsij  f  :r  tfae  por- 
pose^  Tlds  istie  H  oce  of  tno.  as  v^C  as  of 
law,  and  so  Is  proper  for  a  iury  of  tbe  S-rp*- 
rlor  Conit  to  try  under  the  i=^crot:^<A  of 
tbe  eonrt  aa  to  tbe  law.  If  it  had  teca  a 
qoestion  of  law  onlj',  tbe  issae  dK-oId  lie  re- 
fused, as  was  done  tir  tiie  CtaneeZ'X-  in 
Sparics  T.  Farmers'  Bank.  3  DeL  Cb.  22S.  2331 

Even  as  a  qoestion  of  poOer  or  expedHOcr. 
tbe  CooTt  of  Oiancerr  sb<«n:d  not  nndeflake 
to  grant  a  perpetual  tnjuscciir.n  based  on  a 
dedsion  of  tbe  dispute  as  to  title  to  land. 
It  Is  not  dear  tbat  this  remedy  won^d  be  full 
and  adeqaate  Tme  it  Is  an  tbe  concplain- 
ants  asic  for.  Bnt  does  it  reallj  settle  tbe 
question  of  title,  or  prevent  tbe  parties  from 
bringing  a  suit  or  salts  at  law  to  try  their 
title?  It  seems  not.  Bnt  if  tiiis  conrt  sbonld 
in  this  case  decide  an  issue  to  l>e  tried  by  a 
inry,  whether  the  complainants  or  defend- 
ants held  the  legal  title  to  the  land  then 
tberti  woold  be  an  adjudication  betweoi  tbem 
in  a  conrt  of  law  that  would  settle  tbe  title 
Again,  even  if  the  complainants  be  found  in 
this  cause  to  be  entitled  to  tbe  property  in 
question,  possession  could  not  in  this  cause 
be  awarded  them  and  they  must  still  bring 
ejectment  at  law.  5  Fomeroy's  Elqulty  Juris- 
prudence, I  507. 

Not  only  is  it  the  established  doctrine  In 
Delaware  that  tbe  Court  of  Chancery  will  not 
try  disputes  of  title  to  land,  even  in  cases 
where  it  has  a  clear  right  to  protect  the  land 
pending  a  decision  of  the  dispute  as  to  title ; 
but  there  Is  in  general  in  Delaware  no  need 
for  an  appeal  to  a  court  of  equity  for  such 
relief.  By  an  ancient  statute  a  writ  of  eject- 
ment may  be  Issued  by  the  Superior  Court  to 
prevent  waste  during  the  pendency  of  an  ac- 
tion of  ejectment  See  Revised  Code  of  1893, 
c.  88,  {  10.  A  court  of  equity,  then,  should 
be  very  chary  of  taking  Jurisdiction  to  try 
disputes  of  title  when  there  Is  such  an  ample 
remedy  at  law.  There  is,  moreover,  the  stat- 
utory requirement  that: 

"When  matters  of  fact,  proper  to  be  tried  by 
a  jury,  shall  arise  in  any  cause  dependiog  in 
chancery,  the  Chancellor  shall  order  such  uicta 
to  trial  issues  at  the  bar  of  the  Superior  Court." 
Revised  Code  of  1893,  c  95,  (  1. 

Beyond  all  this  la  the  time-honored  duty  of 

the  Court  of  Chancery  not  to  Btep  outside  the 

well-deflned  limits  of  Its  Jurisdiction,  but,  as 

predecessor   said,   "to   keep    within  the 

■jnt  merestones."    Equitable  Guarantee  & 


TmK  Col  t.  SoMboe,  8  DeL  Ch.  422,  45  Atl. 

Ic  baa  be^  evident  in  tliis  case  that  there 
was  a  dlsoute  as  to  title,  and  no  further  pro- 
«wtii=;;  d  this  eoort  wcmld  have  been  taken 
y^mizjna  vut  deciaon  of  an  issne  to  try  the 
VusiCuB  of  dtLe.  bat  for  tlte  attitude  of  coun- 
wi  ^r  tuch  sdes  of  tbe  cans&  But  in  the 
i^semee  «<  a  stipulation  in  the  cause,  the 
;&^i!«'C^a  oiaJe  in  tbe  brief  of  counsel  for  the 
Aif'^ci^Lac  to  tbe  risbt  of  tbe  court  to  try 
tit^  cile  jBkves  but  one  coarse  to  be  pursued, 
tb:<ija.  it  is  re^retatle  because  much  testi- 
accjr  bsu  already  been  taken  in  the  cause. 

Aa  isiae  wCl  be  framed  to  be  tried  by  a 
izsy  at  cte  Iwr  of  tbe  Superior  Court,  wheth- 
er tbe  «<:irrCaii:ant&  Mary  Aim  Dill,  Samuel 
Berxaa  ViS.  Alrertie  Wroten,  Homer  C. 
I'LL  Sosac  EL^  Linle  and  Leonard  C.  Dill 
aad  rja^'i'ae  I>i2.  one  of  tbe  defendants,  are 
eatitl'Cd  to  tbe  land,  and  in  tlie  meantime  a 
r"^''"~""~TF  injunction  will  be  ordered  to 
r-neserre  tte  estate  in  statu  quo ;  and  as  no 
izjaiy  wiU  be  dane  to  eitlier  party  by  a  sus- 
peEsion  of  tbe  rights  of  all  parties  to  the 
lard,  tbe  ■"^tji"*  of  tlie  bond  will  not  be 
laise. 


(U  Del.  Ch.  3U) 
^HrirjJPS  et  aL  T.  PETILLIPS  et  al. 
(Court  of  Clanoprr  of  Delaware.    June  29, 
1914.) 

1.  RcLiGiors  SocnETnES   (f  S»)— SxATtmiS— 
CoxsTBrcnox— Repeai. 

26  DeL  Lavs,  c.  S»,  reenlating  religioos  cor- 
porations, rq>eala  prior  statutes  inconsistent 
with  it. 

""d.  Xote.— For  other  cases,  see  Religious  So- 
deties.  Cent.  Dig.  H  2,  4;    Dea  Dig.  |  3.*] 

2.  Wuxs    (I   71*)— CossraDcnoN— Statutes 

AFPUCABX.E. 

The  validity  of  a  will  must  be  determined 
by  the  law  in  force  at  the  time  of  the  death  of 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  IS'.  188;   Dec  Dig.  |  TL*] 

3.  Rkligioi^s  Societiks  (I  16») — Right  of 
Religious  CoapoaATioNS  to  Bold  Land. 

26  DeL  Laws,  c  89,  5  4,  provides  that  the 
trustees  of  religious  corporations  shall  have 
power  to  purchase,  receive,  hold,  and  enjoy  real 
property  for  the  use  of  the  congregation,  their 
ministers  or  members,  or  for  schools,  alms- 
houses, or  burying  grounds.  Section  11,  which 
immediately  follows  a  section  applicable  wholl.v 
to  the  Episcopal  Church,  provides  that  all  gifts 
or  grants  to  any  "such"  corporation  of  any  real 
estate  or  money,  or  security  to  be  laid  out  in 
real  estate,  shall  be  by  deed,  duly  delivered  and 
recorded,  at  least  one  year  before  the  death  or 
the  grantor.  Held,  that  in  view  of  preceding 
statutes,  which  for  over  100  years  had  prohibit- 
ed religious  corporations  from  taking  real  prop- 
erty by  devise,  section  11  must  be  held  to  apply 
to  all  religious  corporations,  and  not  only  to 
those  referred  to  in  the  preceding  section,  and 
hence  a  religious  corporation  cannot  accept  a 
devise  of  land,  or  a  bluest  of  money  to  be  laid 
out  in  land. 

[Kd.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  H  103-108;  Dec  Dig.  {  16.»1 

4.  RELIOIO0S  Societies  (J  16*)— BKqBMTS— 
Statutes  Applicablb.  _  .    .„_„ 

Act  March  1,  1855,  i  2  (Rev.  Code  1852, 
amended  to  1893,  p.  313  [11  DeL  Laws,  c  275]). 
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declarlns  tliat  no  grant,  conveyance,  devise,  or 
lease  of  any  real  estate  dedicated  or  appropriat- 
ed to  purposes  of  religious  worship  shall  vest 
any  ri^t  in  the  |[rantee,  unless  8u<£  grant  shall 
be  to  a  corporation  organized  under  Rev.  Code 
1852,  amended  to  1883,  p.  310,  c.  39,  |  10,  has 
no  application  to  a  bequest  of  money  to  be  laid 
«ut  in  land,  the  interest  of  which  is  to  be  ap- 
plied to  the  maintenance  of  a  religious  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
deUes,  Cent.  Dig.  |{  103-108 ;  Dec.  Dig.  {  16.*] 

6.  Wnxs  (f  439*)— CoNSTBUcnoir. 

The  primary  consideration  in  constraing  a 
will  is  to  ascertain  the  testator's  intent. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  952,  955,  957 ;   Dec.  Dig.  |  439.*] 

ft.   WlIXB  ({   447*)— CoMSTBUCnOH— PlHMtniP- 
TIOMB. 

In  constniing  •  will,  an  intention  to  do 
what  is  illegal  is  not  presumed ;  and  if  two  con- 
•tructions  are  possible,  that  will  be  adopted 
which  is  consistent  with  the  law. 

[Ed.  Note.— For  other  cases,  smi  WiUfc  Cent. 
Dig.  i  963;    Dec.  Dig.  {  447.»J 

7.  WlLM    ({  450*)— ConBTBT70TI0IT. 

That  interpretation  of  a  will  which  will 
give  effect  to  all  terms,  provided  it  is  consist- 
ent with  the  general  intent,  will  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  966 ;  Dec.  Dig.  {  450.*] 

a  Wiixs  (I  448*)— CoNSTBUonoK. 

A  construction  of  a  will  .which  will  avoid 
intestacy  should  be  favored. 

[Ed.  Note.— For  other  cases,  see  Will*,  Cent 
Dig.  i  964;   Dec.  Dig.  {  448.*] 

8.  Wn-UB   (I  447*)— COHBTBTJClTOir. 

If  the  meaning  of  a  testator'a  language  is 
dear,  and  the  general  purpose  of  a  gift  is  un- 
mistakable, the  courts  cannot  change  the  gift 
by  construction,  so  as  to  avoid  its  illegality. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  963 ;   Dec.  Dig.  {  447.*] 

10.  RCUOIOUS   SOCIETIKS    ({  16*)  —  BXQUXSTB 
— CONSTKUOnON — "I  NTKRESI." 

Where  a  testator  bequeathed  a  sum  of  mon- 
ey to  a  church  to  be  invested  in  real  estate  and 
the  interest  to  be  applied  on  the  salary  of  the 
minister,  the  bequest  is  one  to  be  laid  out  in 
land,  and  hence  is  void;  for,  while  the  term 
"interest"  usually  means  compensation  paid  for 
the  use  of  money,  there  is  no  technical  mean- 
ing which  will  prevent  it  being  considered  sy- 
nonymous with  the  income  from  real  estate  or 
rent,  that  being  the  obvious  meaning  given  it 
by  the  testator,  and  consequently  the  bequest 
cannot  be  held  one  authorizing  the  beneficiary  to 
lend  the  money  upon  land  as  security. 

[£d.  Note.— For  other  cases,  see  Religiooa  So- 
cieties. Cent  Dig.  §S  103-108;  Dec.  Dig.  |  16.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  p.  8692-3709;   voL  8,  p.  7691.] 

11.  Wnxs  (i  866*)— Bequests— INVAUD  Bx- 

QUEST. 

▲  testator  is  considered  to  hav«  died  intes- 
tste  as  to  an  invalid  bequest 
_[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IMg.  H  2188-2199;   Dec.  Dig.  f  866.*] 

12.  Wiixs  (f  866*)— Invalid  Bequests- Ef- 
fect. 

Where  the  residuary  clause  was  invalid, 
both  the  bequests  made  by  that  clause  and  oth- 
er invalid  bequests  pass  to  the  next  of  kin  of  the 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
mg.  H  2200-2203;   Dee.  Dig.  i  866.*] 

BUI  of  interpleader  and  for  Instructions  by 
Anna  M.  Ptalllips  and  another,  as  executors, 
against   Sarah   Louisa  Phillips  and  others. 


and  the  trustees  of  Mt  Pleasant  Methodist 
EJpiscopal  Church,  a  religions  corporation. 
Decree  for  the  flrst-named  defendants. 

Bill  of  interpleader  and  for  InstructionB 
to  executors.  Hannah  R.  Weldln  by  will 
dated  April  7,  1906,  and  a  codldl  dated 
February,  1911.  both  probated  shortly  after 
her  death,  which  occurred  Augnst  28,  1911, 
made  the  following  gifts: 

"Twenty-third.  I  hereby  give  and  bequeath 
for  the  benefit  of  Mt.  Pleasant  Methodist  B. 
Church,  near  Bellevue,  Del.,  the  sum  of  one 
thousand  dollars,  the  money  to  be  paid  to  tlie 
trustees  of  said  church,  to  be  Invested  in  real 
estate,  and  the  interest  to  be  applied  yearly 
toward  the  salary  of  the  minister  in  charge, 
except  five  dollars  of  the  interest,  which  I  wish 
to  go  toward  helping  keep,  yearly,  the  cemetery 
mowed,  and  the  wall  in  repair. 

•  ••••• 

"In  said  will  I  have  given  the  reversions 
(if  any)  of  my  money  to  'the  Women's  Home 
Missionary  Society.'  I  hereby  revoke  that  gift 
to  said  society,  and  give  the  reversions  to  the 
Trustees  of  Mt  Pleasant  Church,  near  Belle- 
vue, Del.,  to  be  invested  in  real  estate,  and 
the  interest  to  be  applied  to  help  keep  said 
church  and  parsonage  in  repair." 

The  testatrix  owned  no  real  estat»  at  the 
time  of  her  death,  and  her  estate  consisted 
entirely  of  personal  property.  On  December 
11,  1852,  the  congregation  of  Mt  Pleasant 
Methodist  Episcopal  Chnrdi  was  dnly  incor- 
porated under  chapter  89  of  the  Revised  Code 
by  the  election  of  trustees  and  the  certifica-- 
tion  by  them  of  a  corporate  name,  "The 
Trustees  of  Mount  Pleasant  Methodist  Epis- 
copal Church,"  whidi  certlQcate  was  dnly  re- 
corded. 

Having  administered  the  estate  and  paid 
all  the  legacies  except  those  above  mention- 
ed, and  being  nnOertain  as  to  the  proper  in- 
terpretation of  the  will,  the  executors,  in 
view  thereof  and  of  the  conflicting  dalms  as 
to  the  validity  of  the  gifts,  fUed  a  bUl  for 
instructions,  making  defendants  the  legatees 
and  those  who  would  be  distributees  of  the 
personal  estate  of  the  testatrix  in  case  she 
had  died  intestate. 

The  sections  of  the  statute  which  aftect  the 
validity  of  the  gift  are  sections  4  and  11  of 
chapter  89,  volume  26,  Laws  of  Delaware,  ap- 
proved March  14,  1911,  vis.: 

"Sec.  4.  The  trustees  so  elected  and  their  snc- 
cessors  shall  be  a  corporation,  by  the  name  so 
adopted  and  certified:  shall  have  perpetual  suc- 
cession with  all  the  incidents  and  franchises  of 
a  corporation  aggregate,  and  with  power  to 
purchase,  receive,  bold,  mortgage  and  enjoy 
property,  real  and  personal,  for  the  use  of  the 
said  society  or  congregation,  their  ministers  or 
members,  or  for  schools,  almshouses  or  burying 
grounds.  The  act  of  a  majority  of  the  trustees 
shall  be  valid." 

"Sec.  11.  But  all  gifts,  or  grants,  to  any  such 
corporation,  of  any  real  estate,  or  of  money, 
securities  or  other  thing  of  value,  to  be  laid 
out  in  real  estate,  shall  be  by  deed  duly  execat- 
ed,  delivered,  acknowledged  and  recorded  at 
least  one  year  before  the  death  of  the  donor  or 
grantor,  to  take  effect  presently  for  the  use  of 
the  corporation,  and  without  any  power  of  rev- 
ocation, trust,  condition,  or  limitation  whatever, 
or  the  same  shall  be  void,  unless  such  grant 
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diall  be  really  and  bona  fide  for  a  full  and  valu- 
able consideration  actually  paid,  without  fraud, 
or  collusion,  before  ezecnong  such  deed." 

The  case  was  beard  on  bill  and  answers. 

George  Lodge,  of  Wilmington,  for  the 
church.  Frank  L.  Speakman,  of  Wilmington, 
for  next  of  kin  of  testatrix. 

THE  CHANCBLIiOB.  The  question  raised 
by  the  bill  Is  whether  the  gifts  to  the  church 
were  prohibited  by  the  statute  of  Delaware 
and  so  void.  Here  the  legatee  is  a  religious 
corporation.  Incorporated  under  a  statute  ap- 
plicable specially  and  solely  to  societies  and 
congregations  of  Christians.  The  present 
statute  controlling  this  case  was  passed  in 
1911,  but  the  portion  of  it  specially  applicable 
here  is  pert  of  the  ancient  statute  enacted  in 
1787.  It  was  part  of  the  statute  which  zeg- 
olated  and  controlled  both  the  character  and 
amount  of  property  which  churches  could  ac- 
quire and  the  purposes  for  which  the  prpperty 
could  be  acquired  and  used.  A  brief  mention 
of  the  earlier  statutes  is  desirable. 

[1-3]  Among  the  statutes  published  in  the 
earUe8^  compilation  of  the  laws  of  and  re- 
lating to  the  state  of  Delaware  was  Act 
17  George  II,  c.  8.  See  HaU's  Digest,  Be- 
Tised  Code  of  1829,  pp.  467,  458.  This  act 
authorized  religious  societies  of  protestants 
to  purchase  or  take  by  gift  land  for  burying 
grounds  and  erecting  churches,  houses  of  re- 
ligious worship,  schools  and  almshouses,  but 
prohibited  them  from  purchasing,  or  taking 
by  gift,  land  for  the  maintenance  or  sup- 
port of  the  churches,  houses  of  worship, 
schools  or  almshouses,  or  any  other  purpose. 
In  short,  such  a  corporation  could  either  buy, 
or  receive  by  gift,  land  for  burial  grounds,  or 
for  erecting  churches,  schools  and  almshouses, 
but  for  no  other  purpose.  In  1787  an  act 
was  passed  by  the  General  Assembly  of  Dela- 
ware to  provide  a  method  for  the  incorpo- 
ration of  religions  societies.  See  HaU's  Di- 
gest, Revised  Code  of  1829,  p.  469.  It  pro- 
vided for  the  election  of  trustees  by  the  con- 
gregation and  the  certification  of  a  name, 
and  the  corporation  was  thereby  created. 
The  corporation  was  authorized  to  purchase 
and  take  land  for  the  use  of  the  congregation. 
Bat  all  gifts  and  grants  of  land,  or  moneys 
"Co  be  laid  out  and  disposed  of"  in  the  pur- 
chase of  land  were  rendered  void,  unless 
made  by  deed  at  least  12  months  before  the 
death  of  the  grantor,  or  unless  for  full  con- 
sideration paid  without  collusion.  The  act 
of  1787  was  construed  in  1835  In  the  case 
of  Ferguson  ▼.  Hedges,  1  Har.  624,  where 
the  court  held  invalid  a  direct  devise  of  land 
to  St.  Andrew's  Church  generally,  and  in  the 
case  of  State  v.  Wiltbank,  2  Har.  18^  where 
there  was  a  gift  to  a  religious  society  by  wUl 
of  the  proceeds  of  the  sale  of  land  to  be  ap- 
plied towards  educating  poor  children  of 
members  of  the  church,  and  the  gift  was  con- 
sidered as  though  it  were  a  devise  of  land 
and  held  to  be  invalid  under  the  act  of  1787. 

Neither  of  the  above  acts  seem  to  have 


been  directly  and  exiwessly  repealed.  But 
section  14  of  the  act  of  1787  declared  that 
the  prior  Act  17  George  II,  c.  8,  was  repealed 
so  far  as  It  was  altered  or  amended  by  the 
later  act  of  1787.  It  would  seem  clear  that 
after  1787  the  «iabUng  provisions  of  the 
earlier  statute  were  repealed.  A  statute 
which  Invalidated  a  general  devise  of  land 
to  a  religious  corporation  certainly  altered 
and  amended  a  prior  statute  which  allowed 
such  a  society  to  take  land  by  devise  for 
certain  designated  purposes.  In  discussing 
these  early  statutes  the  court  in  State  v.  Wilt- 
bank,  supra,  does  not  seem  to  have  expressed 
themselves  on  this  point,  and  It  was  not  nec- 
essary in  that  case  to  do  so,  for  they  held 
that  the  gift  there  considered  was  invalid 
even  under  the  words  used  in  the  statute  of 
George.  It  Is  certainly  true,  however,  that 
as  a  result  of  the  later  statute  the  power  to 
take  by  gift  land,  or  money  to  be  laid  6ut  In 
land,  was  entirely  taken  away  from  such 
corporations.  Even  a  gift  for  the  erection 
of  a  church  was  made  invalid  thereby.  The 
purpose  of  the  gift,  or  the  use  to  be  made  of 
the  thing  given,  did  not  affect  the  question 
as  to  its  validity. 

But  in  the  Revised  Code  of  1862  there 
was  substituted  for  them  a  new  act  combin- 
ing some  of  the  features  of  each.  See  Re- 
vised Code,  c.  39,  p.  105.  This  chapter  was 
continued  In  the  later  publications  find  was 
variously  amended  from  time  to  Ume,  but 
has  as  yet  received  no  judicial  construction 
on  the  point  here  involved.  By  an  act  ap- 
proved March  14, 1911,  the  chapter  concerning 
religious  societies  was  affected  by  striking 
out  of  it  all  the  sections  thereof  then  In 
force  and  inserting  in  lieu  thereof  a  new 
statute.  See'  Delaware  Laws,  voL  26,  c. 
89,  p.  189.  Some  of  the  sections  are  re-en- 
actments of  the  existing  law,  some  sections 
are  changed,  and  some  sections  are  new  ones 
not  In  prior  statutes.  It  is  safe  to  say,  then, 
that  all  prior  statutes  inconsistent  with  It 
are  repealed  by  this  act  of  1911.  It  follows, 
then,  that  as  the  testatrix  whose  vrtll  Is  un- 
der consideration  died  after  the  passage  of 
the  act  of  1911,  the  validity  of  the  provisions 
of  her  wUl  are  governed  by  that  act. 

After  providing  the  old  method  of  incor- 
porating congregations  of  Christians,  the  act 
of  1911  empowered  the  corporation  to  pur- 
chase and  hold  property,  real  and  personal, 
for  the  use  of  the  congregation,  their  minis- 
ters or  members,  or  for  schools,  almshouses 
or  burying  grounds.  See  section  4.  Then  fol- 
low several  sections  as  to  the  election  of 
trustees,  duties  of  ofiQcers  and  the  like.  By 
section  10,  the  rector,  wardens  and  vestry- 
men of  any  Protestant  Episcopal  Church  on 
certifying  their  name  or  style  could  be  con- 
stituted a  corporation,  with  the  franchises, 
rights  and  powers  vested  by  the  act  in  trus- 
tees of  other  religious  societies.  Then  fol- 
lows section  11,  which  is  quoted  above. 

Judging  from  the  context  immediately  pre- 
ceding section  11,  It  Is  possible  to  hold  that  It 
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refers  to  corporations  described  in  section  10, 
for  the  words  "snch  corporation"  mlgbt  be 
given  tills  very  narrow  constmctlon.  If  so,, 
then  It  does  not  apply  to  the  gift  under  con- 
sideration, which  was  not  to  an  Incorporation 
of  a  congregation  of  the  Protestant  S^lscopal 
Church.  This  question  did  not  arise,  and 
could  not  have  arisen,  in  the  earlier  cases  In 
Delaware  above  referred  to,  for  the  act  of 
1787  was  differently  arranged  as  to  its  sub- 
ject matter.  Section  11  of  the  act  of  1911, 
above  quoted,  is  in  substance  like  section  3 
of  the  act  of  1787.  By  section  2  of  the  act  of 
1787  a  religious  corporation  so  created  was 
given  power  to  take  and  hold  property,  real 
and  personal,  for  the  use  of  its  congregation. 
Then  follows  section  3:  "Provided  always, 
nevertheless,"  with  the  prohibition  of  a  gift 
of  land,  or  money  to  be  laid  out  in  land,  ex- 
cept by  deed.  This  prohibition  applied  to  all 
religious  corporations  created  under  the  act. 
No  separate  provision  was  made  in  that  ear- 
lier act  for  incorporating  congregations  of  the 
Protestant  Episcopal  Church.  This  was  add- 
ed later  and  appears  in  the  revision  of  1852 
and  in  subsequent  revisions  of  the  statutes. 
It  is  clearly  a  constmctlon  too  narrow  to 
hold  that  section  11  of  the  act  of  1911  applies 
only  to  the  corporations  of  the  particular 
religious  body  referred  to  in  the  immediately 
preceding  section.  Both  from  the  history 
and  spirit  of  the  legislation  It  superseded, 
and  the  evident  purpose  of  the  act,  section 
11  applies  to  all  corporations  Incorporated 
under  it,  including  the  one  named  In  the  will 
under  consideration  In  this  case.  In  legal  ef- 
fect it  is  as  though  section  11  of  the  act  of 
1911  followed  section  4  of  that  act 

[41  It  is  clear  that  section  2  of  the  act  of 
March  1, 1855  (see  Revised  Code,  p.  318),  does 
not  apply  to  the  will  of  Hannah  R.  Weldin. 
It  was  not  a  gift  of  real  estate  to  be  dedicat- 
ed, or  appropriated,  to  purposes  of  religions 
worship,  but  was  a  gift  of  money  for  the  pur- 
chase of  land  to  be  held  as  an  income-produc- 
ing investment,  the  income  to  be  used  to  pay 
the  salary  of  the  minister  and  in  keeping  in 
order  and  repair  a  cemetery,  church  and  par- 
sonage. Under  other  circumstances  it  might 
be  a  pertinent  question  to  be  determined 
whether  section  2  of  the  act  of  1855  repealed 
section  10  of  chapter  39  of  the  Revised  Code 
of  1839,  page  310.  The  word  "unless"  in  the 
act  of  1856  may  mean  that  a  gift  by  devise, 
or  otlierwise,  to  a  religious  corporation,  cre- 
ated under  chapter  39  of  the  Revised  Code, 
of  land  dedicated  or  appropriated,  or  to  be 
dedicated  or  appropriated,  for  purposes  of 
public  worship  was  made  valid,  though  there- 
tofore invalid.  In  this  connection  it  may  be 
held  that  even  if  this  be  true,  the  re-enact- 
ment In  the  act  of  1911  of  section  10  of  chap- 
ter 89  of  the  Revised  Code  of  1839  reinstated 
the  prohibition,  and  to  that  extent  repealed 
section  2  of  the  act  of  1855.  On  these  sub- 
jects no  opinion  is  expressed. 

[l-'m  In  comparing  the  earlier  with  the 
present  statute,  this  ditCerence  is  noted.    The 


former  invalidates  gifts  "of  and  foe  any  sum 
or  sums  or  money,  goods,  chattels,  stocks  in 
any  public  funds,  securities  for  money,  or 
any  other  personal  estate  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands, 
tenements,  rents  or  other  hereditaments," 
whQe  the  latter  affected  gifts  "of  money,  se- 
curities, or  other  thing  of  value  to  be  laid 
out  In  real  estate."  This,  however,  Is  not 
important  The  former  has  not  been  constru- 
ed, and  there  is  little  or  no  real  difference 
between  the  two.  A  gift  of  money  to  be  laid 
out  in  real  estate  means  the  same  thing  as  a 
gift  of  money  to  be  laid  out  or  disposed  of  in 
the  purchase  of  real  estate. 

The  question  to  be  decided  here  is  really 
a  narrow  one.  There  are  two  gifts  of  money 
to  a  corporation  created  and  existing  under 
a  law,  which  in  respect  to  the  crucial  lan- 
guage was  the  same  when  the  corporation 
was  created  as  when  the  will  was  made  and 
the  testator  died.  Both  gifts  are  of  money 
"to  be  invested  in  real  estate,"  and  the  "in- 
terest" applied  for  certain  designated  pur- 
poses. Is  a  devise  of  money  to  a  religions 
corporation  to  be  Invested  in  real  estate,  and 
the  Interest  applied  to  certain  designated 
uses  of  the  corporation,  invalid  under  section 
11  of  the  above  quoted  act? 

On  one  side  it  is  asserted  that  It  is  dearly 
within  the  prohibition  of  the  act  On  the 
side  of  the  church  It  is  urged  that  the  lan- 
guage of  the  will  is  at  least  consistent  with 
meaning  an  investment  not  by  the  acquisition 
of  real  estate,  but  by  taking  It  as  security  for 
a  loan  to  be  made  on  It  and  that  the  use  of 
the  word  "Interest,"  which  is  applicable  not 
to  Income  from  land  but  from  the  use  of  mon- 
ey, shows  that  ownership  of  land  was  not 
contemplated  by  the  testatrix.  It  was  also 
urged  that  the  languajre  should  be  construed 
to  mean  "to  be  Invested  on  real  estate." 

The  primary  consideration  in  construing  a 
will  is  to  ascertain  the  intention  of  the  tes- 
tator, and  if  the  law  invalidates  a  gift  made 
In  words  with  that  meaning  a  court  must  de- 
clare In  accordance  with  the  law.  There  can 
be  no  fair  doubt  that  the  testatrix  Intended 
that  land  should  be  bought  with  the  money 
she  gave  to  the  church.  When  one  buys  pro- 
ductive land,  an  investment  Is  made  in  real 
estate.  The  testatrix  Intended  that  the  pur- 
chase should  be  of  real  estate  likely  to  yield 
an  Income  by  its  being  rented,  or  otherwise 
used  to  produce  revenue.  The  absence  of  a 
forfeiture  of  the  gift,  or  a  gift  of  It  other- 
wise on  failure  to  invest  in  real  estate,  is 
quite  Important  in  ascertaining  the  purpose 
of  the  testatrix  In  using  the  language  in  the 
win.  The  obligation  to  purchase  land  with 
the  money  is  imperative.  So  the  use  of  the 
word  "Interest"  Is  not  controlling.  Primarily 
"Interest"  means  the  compensation  paid  for 
the  use  of  the  money,  or  the  penalty  for  de- 
lays in  the  payment  of  a  debt  &nd  Is  not  apt- 
ly used  in  describing  the  Income  from  real 
estate.  There  Is,  however,  no  such  technical 
meaning  to  be  given  to  the  word  "interest" 
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as  shall  peremptorily  prevent  Its  being  con- 
sidered synonymous  with  income  from  real 
estate,  or  even  rent  Both  Interest  and  rent 
are  incidents  resulting  from  the  use  of  prop- 
erty. A  variation  of  meaning  in  describing 
tho -incident  should  not  operate  to  control  the 
principal  thing  to  which  the  incident  relates. 

In  construing  a  will,  an  Intention  to  do 
what  is  illegal  is  not  presumed,  and  if  there 
be  two  constructions,  the  one  consistent  with, 
and  the  other  repugnant  to,  the  law  the  for- 
mer will  be  adopted.  So  also  an  interpreta- 
tion will  be  adopted  as  will  give  effect  to 
every  word  of  the  will,  provided  the  effect  be 
consistent  with  the  general  Intent  of  the 
whole  wllL  So  also  Intestacy  is  to  be  avoid- 
ed as  to  the  whole  will  and  every  gift  in  it. 
Bat  It  is  also  true  that  if  the  meaning  of  the 
language  used  is  clear,  and  the  general  pur- 
pose of  the  gift  is  unmistakable,  that  con- 
struction must  be  adopted  even  if  the  law 
renders  the  gift  so  construed  Illegal,  and  even 
If  some  particular  words  relating  to  Incidents 
of  the  gift  are  not  given  their  primary  mean- 
ing and  even  if  intestacy  in  whole  or  part 
results. 

Having  found  a  natural  and  reasonable 
meaning  for  the  words  actually  used  by  the 
testatrix,  It  Is  easy  to  resist  the  importunity 
of  counsel  to  substitute  other  words  for  those 
used  in  the  will,  and  the  words  "to  be  invest- 
ed in  real  estate"  will  not  be  changed  to  read 
"to  be  Invested  on  real  estate."  It  being 
clear,  then,  that  the  testatrix  intended  the 
money  given  to  the  church  to  be  laid  out  in 
real  estate,  the  whole  gift  is  Invalid  by  force 
of  the  statute  which  declares  void  a  legacy 
of  money  to  be  laid  out  in  real  estate,  even 
though  In  adopting  this  conclusion  the  word 
"Interest"  Is  not  thereby  given  Its  primary 
meaning,  but  another  one  which  is  quite  rea- 
sonable, and  even  though  a  partial  Intestacy 
will  arise  from  the  adoption  of  such  interpre- 
tation. The  court  is  not  at  liberty  to  modify 
the  strictness  of  the  statute,  or  thwart  its 
evident  purpose  and  application  by  adopting 
a  construction 'different  from  that  clearly 
shown  by  the  language  used. 

[11,12]  Both  gifts,  viz.,  the  gift  of  a  sum 
of  money  contained  in  the  twenty-third  par- 
agraph of  the  will  and  of  the  residue  in  the 
codicil,  are  within  the  prohibition  of  the 
statute  and  invalid.  Being  void  gifts  the  sub- 
ject matter  is  to  be  disposed  of  as  though  the 
testatrix  died  intestate  as  to  It 

In  Ferguson  v.  Hedges,  1  Har.  524,  a  void 
devise  was  held  to  go  to  the  residuary  devisee 
because  the  subject  of  It  was  not  validly  dis- 
posed of  by  the  testator.  While  in  the  case 
of  State,  Use  of  Derrickson,  v.  Walter,  2  Har. 
151,  a  void  bequest  of  the  proceeds  of  sale 
of  lands  was  held  to  go  to  the  heirs  at  law 
of  the  testator.  In  Hearn  v.  Cannon,  4  Houst 
20, 15  Am.  Bep.  701  (Court  of  Errors  and  Ap- 
peals, 1869),  there  was  a  devise  of  all  the  tes- 
tator's real  estate  to  three  persons,  one  of 
whom  was  dead  at  the  date  of  the  will,  and 


there  was  no  other  or  residuary  devise  of  his 
real  estate.  The  court  considered  the  devise 
to  be  void  as  to  an  undivided  third  of  the 
real  estate,  and  that  this  share  did  not  pass 
to  the  other  two  devisees,  but  descended  to 
the  heirs  at  law  of  the  testator  as  land  of 
which  he  died  Intestate.  Under  these  deci- 
sions the  legacy  of  one  thousand  dollars  being 
void  would  have  passed  under  the  residuary 
clause;  but  as  the  residuary  bequest  Is  also 
void,  both  gifts  go  to  the  next  of  kin  of  the 
testatrix  as  distributees  of  the  balance  of  her 
personal  estate  as  though  she  had  died  in- 
testate. 
Let  a  decree  be  entered  accordingly. 


(m  Md.  546) 

SULLIVAN  V.    SMITH.     (No.  23.) 

(Court  of  Appeals  of  Maryland.     June  26, 
1914.) 

1.  Municipal   Cobpobations    (j   706*)— UsB 
OF   Streets  —  Colusions  —  Actiows— In- 

STBtTCTIONS. 

Where,  in  an  action  for  injuries  to  a  child 
struck  by  an  automobile,  there  was  no  evidence 
that  the  machine  was  moving  faster  than  a 
moderate  speed,  and  the  theory  of  the  defense 
was  that  the  child  ran  in  front  of  the  car  so 
unexpectedly  that  it  was  impossible  to  avoid 
her,  and  the  court  charged  that,  if  the  chauf- 
feur might  have  avoided  the  accident  by  ordi- 
nary care,  defendant  was  liable,  unless  the  child 
was  guilty  of  contributory  negligence,  and 
that,  even  if  the  child  was  negligent,  she  could 
recover,  if  the  chauffeur  could  have  avoided  the 
accident  by  ordinary  care  after  he  saw,  or,  by 
ordinary  care,  might  have  seen,  that  she  was 
in  danger,  an  instruction  that  if  the  child 
stepped  or  ran  in  the  way  of  the  automobile 
when  it  could  not  be  stopped,  and  under  cir- 
cumstances where  with  ordinary  care  it  could 
not  be  stopped  to  prevent  the  injury,  defendant 
was  not  liable  was  not  objectionable  as  mislead- 
ing, for  failing  to  submit  the  question  of  the 
speed  of  the  automobile. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518;  Dec.  Dig.  | 
706.*] 

2.  MuNiciPAi.  Cobpobations  (8  705*)— Use  ot 
Stbeets  —  Opebation   of  Automobiles  — 

•Regulations. 

Where  the  chauffeur  who  ran  over  a  child 
did  not  see  the  child  until  within  a  few  feet 
of  the  machine,  and  he  had  no  reason  to  sup- 
pose that  any  person  would  run  out  into  the 
street,  his  failure  to  sound  the  horn  was  not 
ne!;ligence,  for  the  case  was  not  within  Code 
Pub.  Civ.  Laws  art.  56,  g  150,  requiring  the 
sounding  of  the  horn  as  a  signal  of  approach 
when  necessary  to  prevent  injury  to  other  per- 
sons using  the  highways. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gj  1515-1517;  Dec. 
Dig.  §  705.»1 

3.  Municipal   CJobpobations    (§   705*)— Use 
OF  Streets— Collisions— Liability. 

Where  a  child  struck  by  an  automobile  tes- 
tified that  she  looked  and  saw  no  automobile, 
the  failure  of  the  chauffeur  to  blow  his  horn 
was  not  the  cause  of  the  accident,  for  it  did 
not  mislead  the  child. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1615-1517;  Dec. 
Dig.  i  705.»] 

4.  Evidence  (§  586*)— Weight. 

The  testimony  of  a  witness  that  he  looked 
and  did  not  see  an  object  which  he  must  have 
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seen  if  he  had  looked  is  nnworthj  of  consid- 
eration. 

[Ed,    Note.— For   other  cases,    see   Evidence, 

Cent  Dig.  f{  2432-2435;  Dec.  Dig.  §  586.»] 

6.  Municipal  Cobpobations  (|  706*)— Colli- 

SI0N8— CONTBIBUTOBT  NEOLIOENCE. 

In  an  action  for  injuries  to  a  child  struck 
bj  an  automobile,  evidence  htid  to  justif.v  a  find- 
ing that  she  could  have  seen  the  car  had  she 
looked  in  time  to  have  avoided  the  accident. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  { 
706.»] 

6.  MtJNiciPAi,  Cobpobations  (f  706*)— Use 
OF  Stbbets— Collision— Neouoence. 

In  an  action  for  injuries  to  a  child  struck 
by  an  automobile,  evidence  held  not  to  justify 
a  finding  that  the  chauffeur  'was  negligent  in 
turning  his  car  toward  the  curb  at  the  time  of 
the  accident 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  S 
706.»] 

7.  TbIAL  (I   228*)- iNBTBXJOnONS— BUBDEH  OF 

Pboof. 

An  instruction  that  the  mere  happening  of 
the  accident  complained  of  raises  no  presump- 
tion of  negligence,  but  the  burden  is  on  plain- 
tiff to  "establish"  negligence,  is  not  objection- 
able for  using  the  word  "establish"  instead  of 
"prove." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  509-512,  526;    Dec.  Dig.  |  22a*] 

&  Trial  (§  253*)— Inbtbuotions— Mislead- 
ing Instructions. 

An  instruction  that  the  burden  is  on  plain- 
tiff to  establish  by  a  fair  preponderance  of  af- 
firmative evidence  that  the  negligence  complain- 
ed of  caused  the  accident  is  not  objectionable  as 
leading  ibe  jary  to  ignore  the  evidence  of  de- 
fendant on  the  question  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  613-623;   Dec.  Dig,  X  253.*] 

9.  Municipal  Cobpobations  (I  706*)- Use 
OF  Streets  —  Collisions  —  nbgligence  — 
Burden  of  Pboof. 

In  an  action  for  injuries  to  a  child  struck 
by  an  automobile,  plaintiff  has  the  burden  of 
establishing  by  a  preponderance  of  the  evidence 
that  the  negligence  of  the  driver  of  the- automo- 
bile caused  the  accident  but  that  fact  may  be 
established  by  the  testimony  of  defendant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  | 
706.*] 

10.  Municipal  Corporations  (|  703*)— Use 
OF  Streets— Collisions— Regulations  of 
AtrroMOBiLxs. 

A  city  ordinance  requiring  the  driver  of  any 
vehicle  before  turning  the  comer  of  any  street  or 
turning  out  or  stopping  at  the  curb  line  to  first 
see  that  there  is  sufficient  space  free  from  other 
vehicles  so  that  the  turn,  stop,  or  start  may  be 
safely  made,  and  to  give  a  signal,  does  not 
require  the  driver  of  an  automobile  to  blow  the 
bom  whenever  be  passes  another  driver,  and 
does  not  apply  to  a  driver  not  turning  the  cor- 
ner of  a  street,  or  turning  or  starting  from  the 
curb  line,  or  stopping  at  that  line,  but  driving 
in   the   street 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  160&-1513:  Dec. 
Dig.  f  703.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Chas.  W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Action  by  Florence  C.  Sullivan  by  Fleury 
F.  Sullivan,  her  next  friend,  against  Wilbur 


E.  Smith.    From  a  jndgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE, 
BURKE,  STOCKBRIDQB,  and  CONSTA- 
BLE, JJ. 

WilUatn  Pepper  Constable  and  George 
Weems  Williams,  both  of  Baltimore  (^lichael 
H.  Fahey,  of  Havre  de  Grace,  on  the  brief), 
for  appellant  C.  John  Beeuwkes  and  Ger- 
man H.  H.  Emory,  both  of  Baltimore,  for  ap- 
pellee. 

BOYD,  C.  J.  The  appellant  sued  the  appel- 
lee for  injuries  sustained  by  her  as  the  result 
of  the  alleged  negligence  of  the  agent  of  the 
latter  in  running  his  automobile.  There  are 
four  bills  of  exception  in  the  record;  the 
first  three  presenting  rulings  on  the  admissi- 
bility of  evidence;  and  the  fourth  those  on 
the  prayers.  The  plaintiff  offered  three 
prayers,  all  of  which  were  granted,  and  the 
defendant  offered  six,  the  first,  second,  third, 
and  fourth  of  which  were  granted,  and  the 
fifth  and  sixth  were  rejected.  The  fifth 
sought  to  take  the  case  from  the  jury  on  the 
ground  that  there  was  no  evidence  l^aily 
sufficient  under  the  pleadings  to  entitle  the 
plaintiff  to  recover,  and  the  sixth  relied  on 
the  alleged  contributory  negligence  of  the 
plaintiff  as  a  bar  to  recovery.  As  the  last 
two  were  not  granted,  there  is  no  exception 
to  the  rulings  on  them,  but  the  appellee  con- 
tends that  they  ought  to  have  been  granted, 
and  hence  the  judgment  should  not  be  revers- 
ed, even  if  the  court  be  of  the  opinion  that 
there  was  error  in  other  rulings  of  the  lower 
court,  relying  on  State,  Use  of  Bacon,  v.  B.  & 
P.  R.  R.  Co.,  58  Md.  482,  Bowman  v.  Little, 
101  Md.  273,  61  Atl.  223,  657, 1084,  and  other 
authorities  dted;  but,  while  the  questions 
involved  in  them  will  be  referred  to,  it  will 
not  be  necessary  to  pass  on  those  prayers. 

The  defendant's  car  was  a  Packard  with  a 
limousine  body,  weighing  about  4,500  pounds. 
The  accident  happened  on  Cedar  avenue  in 
the  city  of  Baltimore.  There  is  some  confu- 
sion about  the  number  of  the  house  where 
the  plaintiff  was  living  with  her  grandmoth- 
er, and  where  she  came  from  at  the  time  of 
the  accident;  but  we  understand  it  to  be  No. 
3008.  Cedar  avenue  on  that  block  is  describ- 
ed as  having  a  brick  sidewalk  6  feet  wide  from 
the  steps  of  the  houses,  and  then  there  is  a 
space  between  that  and  the  curb  of  a  little 
over  6  feet  The  street  from  curb  to  curb  is 
about  40  feet  wide,  and  Just  outside  of  the 
curb  on  the  west  side  is  a  gutter  about  3 
feet  wide.  The  street  runs  north  and  south, 
and  No.  3008  Is  on  the  west  side  There  is  a 
peculiar  conflict  of  testimony  as  to  whether 
there  was  a  wagon  standing  near  3008,  but, 
according  to  the  plaintiff's  witnesses,  there 
was  a  delivery  wagon  standing  somewhere 
between  3010  and  3006.  The  most  accurate 
description  of  it  seems  to  show  that  the  back 
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of  tbe  wagon  was  about  opposite  the  step 
of  No.  3010,  with  the  horse  facing  south. 

The  chauffeur  of  the  defendant  and  the  oc- 
cupants of  Dr.  lilkes'  car,  which  was  going 
the  same  direction  as  the  defendant's  and 
about  30  or  40  feet  behind  It,  said  they  saw 
no  wagon  standing  there.  Mrs.  Lewis,  a  wit- 
ness for  defendant,  said  she  was  living  at 
No.  3020,  and  was  going  to  3010 ;  that  Mr. 
Carroll's  wagon  came  down  the  street  and 
stopped  at  3018  and  delivered  an  order  there; 
that  she  passed  tbe  wagon  when  it  was  be- 
tween 3016  and  3014;  that  tbe  wagon  was 
not  at  3010  until  after  tbe  accident.  It  is 
impossible  to  reconcile  tbe  statements  of  the 
witnesses  about  the  wagon  although  there  Is 
no  reason  to  suppose  that  any  of  them  were  in- 
tentionally testifying  to  an  untruth.  In  some 
respects  tbe  defendant's  case  Is  stronger  on 
tbe  theory  that  the  wagon  was  at  the  place 
where  most  of  tbe  plaintifTa  vrltnesses  place 
it— a  foot  OP  two  beyond  the  gutter  and 
somewhere  between  3010  and  3006.  For  the 
purposes  of  this  opinion  we  will  assume  that 
it  was  there  as  tbe  weight  of  the  testimony 
so  shows.  It  Is  described  as  being  about  5 
feet  9  Inches  wide.  Tbe  plaintiff  had  been 
talking  with  Mr.  Meyers  on  the  steps  of  ber 
grandmother's  house,  and  started  across  the 
street  to  tell  her  that  he  was  there.  Her 
grandmother  v.'ss  at  Mr.  Landes'  store,  which 
was  No.  3001  Cedar  avenue  and  on  the  comer 
of  that  avenue  and  a  small  street  known  as 
Bay  street 

The  testimony  of  tbe  plaintiff  was  that  she 
walked  down  to  the  gutter,  stopped  and  look- 
ed up  and  down  tbe  street  to  see  if  anything 
was  coming,  and,  as  t>he  did  not  see  anything, 
she  started  across  the  street  about  2  or  3  feet 
In  front  of  the  horse  hitched  to  the  wagon. 
Her  testimony  is  somewhat  confused  as  to 
how  far  she  then  went  before  stopping  again, 
but  we  understand  her  to  mean  tliat  when 
she  passed  in  front  of  tbe  horse  to  a  iraint 
about  even  with  tbe  left  wheels  of  tbe  wagon 
she  stopped  again  and  looked  up  and  down 
the  street,  and,  seeing  nothing,  started  diag- 
onally towards  Mr.  Landes'  store,  but  was 
struck  by  the  antomobile  soon  afterwards. 

The  theory  of  the  defendant  Is  that  she 
ran  from  the  bouse  into  tbe  street  and  was 
struck  by  the  right  front  wheel  of  the  auto- 
mobile.   Tbe  chauffeur  testified: 

"The  little  girl  I  did  not  see  until  she  run 
Snto  the  side  of  the  front  wheel  of  tbe  car. 
As  soon  as  I  saw  her,  I  veered  the  car  a  little 
to  keep  from  running  over  her,  but  tbe  mo- 
mentum of  the  child  carried  her  on,  and  the  car 
struck  ber  and  she  rolled  over,  and  the  rear 
wheel  went  over  her." 

Mrs.  Lewis,  who  was  on  tbe  pavement  of 
No.  3010,  said: 

"She  run  out  off  the  steps,  after  talking  to 
the  man,  right  out  in  front  of  the  automobile 
and  never  stopped;  I  seen  it,  standing  there; 
I  seen  it  aU;  soe  run  out  and  the  front  wheel 
struck  her  in  tbe  side  of  the  head  and  the  hind 
wheel  run  over  her,  and  I  just  stood  there  and 
I  oouldn't  move." 


She  was  asked  where  tbe  child  was  picked 

up,  and  replied: 

"Out  in  the  street  between  her  house  and 
the  next  house;  she  run  cater-comered  between 
tbe  two  trees." 

There  was  a  line  of  trees  on  the  west  side 
of  Cedar  avenue,  but,  as  tbe  accident  was  on 
November  15tb,  and  as  no  mention  is  made 
of  them  obstructing  tbe  view,  tbe  leaves  were 
probably  off. 

In  tbeir  brief  the  attorneys  for  the  plain- 
tiff says  tbe  controverted  facts  are,  broadly 
speaking: 

"d)  Whether  Carroll's  grocery  wagon  was 
Btandine  on  the  west  side  of  Cedar  avenue 
near  3008  at  the  time  of  the  accident,  and  there- 
by screened  from  tbe  view  of  the  plaintitC  the 
approachiDg  automobile;  (2)  whether  the  plain- 
tiff in  crossing  the  street  used  due  care  in  look- 
ing and  listening,  or  ran  heedlessly,  and  with- 
out looking,  into  the  defendant's  (appellee's)  ma- 
chine; (31  whether  Maynard,  tbe  chauffeur,  by 
the  exercise  of  proper  care,  could  have  avoid^ 
the  accident  the  decision  of  which  depends  up- 
on (a)  whether  he  should  have  sounded  his  horn, 

(b)  whether  he  should  have  seen,  or  did  see,  the 
plaintiff  in  time  to  either  stop  his  car  or  divert 
Its  course,  and  thus  have  avoided  the  accident, 

(c)  whether  he  caused  tbe  accident  by  changing 
the  course  of  the  automobile  to  the  westward 
after  he  cleared  the  wagon." 

As  already  stated,  we  will  assome  that  a 
wagon  was  standing  with  tbe  rear  in  front 
of  the  steps  of  3010,  but  tbe  evidence  la 
strong,  if  not  conclusive,  that  the  plaintiff 
could  have  seen  the  car  approaching  it  she 
looked  before  leaving  the  curb.  There  is 
certainly  evidence  strongly  tending  to  show 
that  she  ran  heedlessly,  and  without  looking, 
into  the  defendant's  machine  and,  if  it  be 
conceded  that  that  was  a  question  for  tbe 
Jury,  the  defendant  had  the  right  to  have  tbe 
Jury  instructed  as  to  his  theory  of  tbe  case. 
We  will  consider  tbe  questions  (a),  (b),  and 
(c),  stated  above,  in  discussing  tbe  prayers. 

[1]  Tbe  defendant's  first  prayer  does  not 
seem  to  be  objected  to.  It  instructed  tbe 
Jury  that  if  they  found  "that  the  injuries 
complained  of  resulted  from  an  unavoidable 
accident  unmixed  with  negligence  on  tbe  part 
of  the  servant  of  the  defendant  in  charge  of 
the  automobile  referred  to  in  tbe  evidence, 
then  the  verdict  of  the  Jury  must  be  for  tbe 
defendant,"  and  then  went  on  to  define  neg- 
ligence. The  defendant's  second  prayer,  the 
granting  of  which  tbe  appellant  contends 
was  specially  injurions  error,  was  as  follows: 

"The  court  instructs  the  jury  that  if  they 
6nd  from  the  evidence  in  the  case  that  the  in- 
fant plaintiff  stepped  or  ran  in  the  way  t  of  the 
automobile  of  the  defendant  when  it  could  not 
be  arrested  in  its  course,  and  under  circum- 
stances where  with  ordinary  care  on  the  part 
of  the  chauffeur  the  car  could  not  be  brought  to 
a  pause  early  enough  to  save  the  infant  plain- 
tiff from  injury,  the  defendant  is  not  liable,  and 
the  verdict  of  the  jury  must  be  for  the  defend- 
ant" 

That  prayer  is  tbe  same  as  the  def^idant's 
eighth  granted  in  McDonnell's  Case,  43  Md. 
534,  and  the  defendant's  third  granted  in  Car- 
neal's  Case,  110  Md.  211,  72  AtL  TTl,  but  In 
neither  case  did  this  court  pass  on  tbem,  as 
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the  appeals  were  by  the  respectlTe  defend- 
ants. 

While  snch  a  prayer  might  be  misleading 
In  some  cases,  we  do  not  see  how  it  could 
have  been  in  this.  From  what  we  have  said 
It  will  be  seen  that  the  defendant's  theory 
was  that  the  plaintiff  ran  from  the  sidewalk 
into  the  front  of  the  car  so  snddenly  and  nn- 
ezpectedly  that  it  was  impossible  for  the 
chanfFenr  to  avoid  striking  her.  The  court  in 
granting  the  plalntifTs  first  prayer  had  told 
the  Jury,  in  very  broad  terms,  that,  if  they 
found  the  "Injury  might  have  been  avoided 
by  the  exerdee  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant's  seryant  or 
agent  in  the  management  and  operation  of 
said  automobile,"  the  defendant  was  liable, 
unless  they  also  found  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  by  the 
second  prayer  that,  even  if  the  plaintiff  was 
negligent,  she  was  entitled  to  recover  if  the 
Jury  found  that  the  chauffeur  "could  have 
avoided  the  accident  by  the  exercise  of  ordi- 
nary care,  after  be  saw,  or,  by  the  use  of 
ordinary  care,  might  have  seen,  that  the 
plaintiff  was  in  the  roadway  of  Cedar  ave- 
nue, and  in  danger  of  bdng  struck  by  the 
said  automobile."  Of  course,  if  the  defend- 
ant's agent  had  been  running  the  car  in  a 
negligent  manner — for  example  was  running 
at  excessive  speed — the  prayer  as  It  is  fram- 
ed would  be  objectionable.  A  chauffeur 
might  not  be  able  to  stop  or  check  his  ma- 
chine in  time  to  avoid  an  accident,  because 
he  was  running  at  such  an  excessive  speed 
that  he  could  not  stop  or  check  it,  and,  under 
such  dreomstances,  he  would  not  be  excused. 
But  there  is  not  a  particle  of  evidence  that 
the  chauffeur  of  the  defendant  was  running 
at  such  a  speed;  on  the  contrary,  witnesses 
for  the  plaintiff,  as  well  as  those  for  the 
defendant,  testified  that  he  was  running  at  a 
moderate,  or  at  least  at  a  lawful,  speed. 
Tliere  could  therefore  be  no  objection  to  this 
prayer  for  not  submitting  the  question  of 
speed  to  the  Jury. 

[2]-  Whether  .or  not  the  chauffeur  was 
guilty  of  negligence  in  not  sounding  bis  horn 
must  depend  upon  whether  he  was  required 
to  do  so  by  statute  or  ordinance,  or  whether 
the  drcumstances  were  such  as  to  require 
him  to  give  some  such  signal.  As  will  be 
seen  in  our  consideration  of  the  defendant's 
fourth  prayer,  we  are  of  the  opinion  that 
article  1  of  section  4  of  the  ordinance  of  1908 
was  not  applicable,  and  we  also  think  that 
no  negligence  can  be  imputed  to  him  by  rea- 
son of  section  150  of  article  56  of  the  Code 
of  1912.  The  chauffeur  testified  that  he  did 
not  see  the  plaintiff  until  she  was  within  a 
few  inches  of  his  machine.  There  is  nothing 
to  contradict  that  statement,  and  if  the  wag- 
on was  there,  as  the  plaintiff  contends  and 
we  assume  to  be  true,  he  could  not  have  seen 
her  as  he  went  around  the  wagon.  He  had 
no  reason  to  suppose  that  either  a  child  or 
an  adult  would  run  out  from  the  sidewalk 
at  that  point  from  behind  the  wagon.    There 


la  no  statute  and  no'  ordiisance  in  evidence 
which  requires  drivers  of  automobiles  to 
sound  their  horns  every  time  they  pass 
around  other  vehides  standing  in  the  street, 
as  this  wagon  was.  Such  signals  would  be 
useless  in  many  localities  if  they  were  so  re- 
quired, as  they  would  be  so  frequent  as  to 
be  of  little  or  no  warning.  There  was  noth- 
ing In  this  instance  to  suggest  to  the  chauf- 
feur that  It  was  necessary  to  blow  his  horn 
to  prevent  Injury  to  other  persons  using  the 
highway. 

[3]  But,  beyond  all  that,  it  is  not  contend- 
ed that  the  plaintiff  was  relying  on  such  a 
signal,  and  was  misled  by  it  not  bdng  given, 
and  it  cannot  be  said  that  the  omission  to 
sound  the  horn  was  in  any  way  the  cause  of 
the  accident  The  plaintiff  testified  that  she 
looked  and  there  was  nothing  coming.  Just 
why  the  chauffeur  ought  to  have  seen  this 
little  girl,  when  she  swore  she  looked  and  did 
not  see  such  a  large  object  as  this  automo- 
bile. Is  not  explained.  It  was  argued  for  the 
appellant  that,  if  the  occupants  of  Dr.  Likes' 
car  could  see  her,  the  chauffeur  ought  to  have 
seen  her,  but  that  does  not  follow,  as  a 
driver  of  an  automobile  necessarily  has  to 
give  attention  to  a  number  of  things,  and  it 
might  well  be  that  when  the  occupants  of 
Dr.  Likes'  car  saw  her  at  the  gutter  the 
chauffeur  was  at  that  time  engaged  with  his 
machine  or  attracted  by  something  else  which 
his  duty  required  him  to  observe.  On  the 
east  side  of  the  street  Mr.  Landes  was  then 
holding  his  team  waiting  until  this  automo- 
bile passed  so  he  could  back  his  team  into 
the  alley,  and  it  may  be  that  the  chauffeur 
was  looking  at  that  team  Just  as  the  little 
girl  came  out  to  the  street 

[4]  It  is  impossible  to  know  in  many  cases 
precisely  what  did  happen,  when  there  Is 
contradictory  evidence,  but  there  are  some 
well-established  rules  by  which  we  must  be 
governed.  One  is  that  when  a  witness  says 
he  looked  and  did  not  see  an  object,  which 
he  must  have  seen,  tf  he  did  look,  "such  tes- 
timony is  unworthy  of  consideration,"  to  use 
the  language  of  the  opinion  in  Helm's  Case, 
84  Md.  515,  36  AtL  119,  36  L.  R.  A.  215, 
which  has  been  followed  and  applied  a  num- 
Ber  of  times. 

[5]  While  we  do  not  want  to  be  under- 
stood as  accusing  this  little  girl,  who  was 
only  seven  years  of  age,  of  deliberately  testi- 
fying falsely,  it  is  shown  beyond  all  ques- 
tion that  she  could  have  seen  the  approach 
of  the  car  if  she  had  carefully  looked  up  the 
street  before  she  attempted  to  cross  in  front 
of  the  horse.  There  was  nothing  to  prevent 
her  seeing  it  when  she  stopped  at  the  gutter, 
as  she  said  she  did,  and  when  she  stopped 
the  second  time,  which  was  after  she  had 
passed  in  front  of  the  horse  and  was  about  in 
line  with  the  wheels  of  the  wagon,  one  of 
her  witnesses,  in  answer  to  the  question  why 
she  did  not  call  to  the  child,  said: 

"Because  I  thought  the  ciiild  saw  the  auto- 
mobile.    I  didn't  tee  any  use  calUng  to  her; 
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she  stopped,  and  I  snpposed  that's  what  she 

atopped  for.  Q.  Too  supposed  when  she  stop- 
pea  8oe  saw  it?  A.  I  thought  she  'would  see  it; 
1  didn't  see  why  not" 

The  occupants  of  Dr.  LifceS'  car  saw  the 
little  ^rl  before  she  started  into  the  street. 
There  was  therefore  no  reason  why  the  plain- 
tin  could  not  have  seen  the  car  coming,  if 
she  carefully  loolied.  Bnt  she  says  that  after 
she  went  l>eyond  the  horse  she  stopped  again 
and  loolced  up  the  street  and  did  not  see  any- 
thing coming  and  then  started  across  the 
street.  As  the  length  of  the  horse  and  wagon 
was  about  18  or  20  feet.  It  is  difficult  to  un- 
derstand why  she  did  not  see  the  car  If  she 
looked  from  the  place  and  at  the  time  she 
said  she  looked.  The  testimony  shows  that 
she  was  struck  by  the  right  front  wheel  of 
the  car,  and  if  she  was  about  even  with  the 
left  wheels  of  the  wagon  when  she  looked 
she  only  had  a  few  feet  to  go  before  she 
would  bare  been  beyond  where  she  was 
■truck.  There  Is  therefore  much  to  be  said 
in  favor  of  the  appellee  that  she  ran  or,  as 
some  of  the  witnesses  say,  "darted  out"  from 
the  pavement  just  as  the  automobile  came  by, 
and  that  it  was  in  that  way  she  was  injured. 

[S]  There  is  nothing  to  show  negligence  in 
the  chauffeur  turning  his  car  towards  the 
west  curb,  which  would  be  to  his  right,  as 
stated  by  Mr.  Meyers.  His  statement  that 
"if  he  had  gone  straight  ahead  instead  of 
making  the  turn,  he  would  not  have  bit  the 
chUd  at  all"  is  simply  his  opinion,  and  we 
must  say  such  an  opinion  is  not  based  on  the 
facts,  if  other  parts  of  his  testimony  are 
to  be  accepted  as  true.  He  was  asked  bow 
dose  the  automobile  was  wben  it  passed  the 
wagon,  and  replied:  "Six  to  twelve  inches." 
And  again:  "Q.  Yon  mean  to  say  the  auto- 
mobile grazed  that  wagon  within  6  to  12 
Inches?  A.  Something  like  that;  yes.  Q. 
Are  yon  confident  of  that?  A.  Yes,  sir." 
If  that  be  true,  it  was  physically  impossible 
for  the  automobile  to  have  turned  to  the 
right  and  have  struck  the  plaintiff  with  the 
right  wheel  where  this  accident  occurred. 
The  chauffeur  said  that  as  soon  as  he  saw 
the  child  he  veered  to  the  left,  trying  to  avoid 
striking  her,  which  would,  of  course,  be  the 
natural  thing  for  him  to  do  after  he  saw  her. 
Mr.  Landes,  one  of  the  plaintiff's  witnesses, 
who  was  on  the  opposite  side  of  the  street, 
testified  that:  "After  the  automobile  cleared 
the  wagon  it  bore  to  the  right  and  it  came 
within  five  or  six  feet  of  the  gutter.  I  guess 
the  little  girl  after  she  was  struck  was  lying 
four  or  five  feet  back  of  the  automobile.  I 
did  not  see  the  child  start  to  come  across 
the  street  I  did  not  see  her  until  after  she 
was  run  over."  He  also  said  "it  cleared  the 
wagon  not  very  far,  about  several  feet" 

But  If  he  was  correct,  surely  it  could  not 
be  said  that  the  chauffeur  was  negligent  be- 
cause after  he  cleared  the  wagon  lie  turned 
to  the  right  The  chauffeur  bad  no  reason 
to  suppose  that  (his  little  child  or  any  one 
else   would  be  in  the  way.     Gven  if   Mr. 


Meyers  could  be  said  to  be  cotrect  In  hi* 
version,  what  we  have  Just  said  would  b« 
applicable.  If  It  be  admitted  that,  if  when 
the  chauffeur  saw  the  child  he  had  gone  ahead 
instead  of  veering  to  the  aide,  he  might  liave 
avoided  the  accident,  how  can  that  be  said 
to  be  evidence  of  negligence?  If  he  thought 
that  by  turning  his  car  from  the  course  he 
was  running  he  might  avoid  striking  the 
child,  he  could  not  have  been  censured  for 
doing  so,  and  if  the  child  then  changed  her 
course,  and  got  in  the  way  of  the  machine, 
it  would  not  have  been  negligence  on  his 
part  simply  because  he  had  changed  the 
course  he  was  originally  running. 

We  are  then  of  the  opinion  that  tbore  was 
no  occasion  for  qualifying  this  prayer  by 
submitting  in  it  any  of  the  reasons  suggested 
by  the  appellant  to  show  that  the  chauffeur 
could  have  avoided  the  accident,  further  than 
it  was  qualified  by  the  plaintiff's  prayers 
which  were  granted.  It  tersely,  but  fairly, 
presented  the  defendant's  theory  of  how  the 
accident  happened,  and  we  do  not  think  that, 
under  the  circumstances,  It  was  calculated  to 
mislead  the  jury. 

[7, 1]  The  criticism  of  the  defendant's  third 
prayer  is  very  tecbnicaL  That  prayer  is  as 
follows: 

"The  court  instmets  title  Jury  that  the  mere 
happening  of  the  accident  complained  of  raises 
no  presumption  of  negligence  on  the  part  of  the 
servant  of  the  defendant  operating  the  automo- 
bile referred  to  in  the  evidence,  but  the  burden 
is  upon  the  plaintiff  to  establish  by  a  fair  pre- 
ponderance of  affirmative  evidence  that  negli- 
gence on  the  part  of  said  servant  caused  said 
accident,  and  if  the  minds  of  the  jury  are  left 
by  the  evidence  in  a  state  of  even  balance  as 
to  the  existence  of  such  negligence,  then  the 
verdict  of  the  Jury  must  be  for  the  defendant." 

Objection  Is  made  to  the  use  of  the  word 
"establish"  instead  of  "prove."  The  cases  of 
Ohlendorf  v.  Kanne,  66  Md.  405,  600,  8  AtL 
351,  Barabasz  v.  Kabat,  86  Md.  23,  87  AtL 
720,  and  ILaubheimer  v.  Naill,  88  Md.  174,  40 
Atl.  888,  sufficiently  answer  that  Then  the 
statement  that  "the  burden  Is  on  the  plaintiff 
to  establish  by  affirmative  evidence^'  Is  olv 
jected  to.  That  is  met  by  the  case  of  B.  di 
O.  B.  B.  Co.  V.  State,  Use  of  Savington,  71  Md. 
600,  where  on  page  599,  18  AU.  969  on  page 
971.  Chief  Judge  Alvey  said,  "It  is  incum* 
bent  upon  the  plaintiff  to  give  some  affirm- 
ative evidence  of  the  existence  of  such  neg- 
ligence." That  has  been  approved  in  Biley 
y.  N.  Y.,  P.  &  N.  B.  B.  Co.,  90  Md.  63,  44  Aa 
094,  and  B.  &  O.  B.  B.  Co.  ▼.  Black,  107  Md. 
642,  69  AtL  439.  72  AtL  340.  Nor  can  we 
agree  with  the  appellant  that  this  prayer 
prevented  the  jury  from  considering  any  evi- 
dence reflecting,  upon  the  negligence  of  the 
defendant,  except  that  offered  by  the  plain- 
tiff. 

[I]  The  burden  was  undoubtedly  on  the 
plaintiff  to  establish  by  a  preponderance  of 
evidence  that  the  negligence  on  the  part  of 
the  cbauffeur  caused  the  accident  That 
might  be  established  by  witnesses  offered  bj: 
the  defendant,  but  the  burden  was  Qevertbe>^ 
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less  on  tbe  plaintiff  to  establish  It  In  P.,  B. 
&  W.  K.  R.  Co.  r.  Hand,  101  Md.  233,  61  Aa 
285,  the  objectionable  prayer  said  that  the 
fact  of  contributory  negligence  "must  be 
proved  by  the  defendant,"  although  the  law 
Is  that.  If  the  plaintiff's  evidence  discloses 
contributory  negligence,  he  is  not  entitled  to 
recover.  So,  also,  in  United  Railways  v. 
Riley,  109  Md.  827,  71  Atl.  970,  the  prayer 
was  "unless  the  defendant  show,"  etc.  If 
such  an  expression  as  that  used  in  this  pray- 
er now  under  consideration  could  not  be 
used,  it  would  be  dlfiScnlt  to  submit  a  proper 
prayer  on  the  burden  of  proof.  What  we 
have  said  above  ought  to  be  sufficient  to  show 
that  the  use  of  the  expression  "affirmative 
evidence"  does  not  make  the  prayer  objec- 
tlonabl&  The  opinion  of  the  court  in  Cooper 
V.  Holmes,  71  Md.  20,  17  Atl.  7U,  sufficiently 
points  out  why  it  was  thought  that  the  ex- 
pression "positive  testimony"  was  improper 
to  relieve  us  of  any  farther  discussion  of 
that  We  see  no  reversible  error  In  granting 
the  third  prayer. 
[10]  The  fourth  Instructed  the  jury: 
"That  under  all  the  evidence  in  this  case 
there  is  nothing  In  article  1,  §  4,  of  tbe  Ordi- 
nance of  1908,  referred  to  in  the  evidence,  in 
relation  to  the  rules  of  the  road  which  required 
the  driver  of  the  defendant's  automobile  ^o  give 
plainly  visible  or  audible  si^al  when  approach- 
ing the  place  where  tlie  accident  occurred." 

That  section  is  as  follows: 

"Section  4.  Turning  and  Starting.— The  driv- 
er or  person  having  charge  of  any  vehicle  be- 
fore turning  the  corner  of  any  street  or  turnine 
out  or  starting  from  or  stopping  at  tbe  kerb 
line  of  any  street  shall  first  see  that  there  is 
snflicieift  apace  free  from  other  vehicles  sq  that 
such  turn,  atop  or  start  may  be  aafely  made, 
and  shall  then  give  a  plainly  visible  or  audible 
signal." 

As  the  driver  was  not  turning  the  comer 
of  a  street  or  turning  out  or  starting  from 
the  curb  line  or  stopping  at  that  line,  it  is 
difficult  to  understand  what  that  section  has 
to  do  with  the  facts  of  this  case.  If  It  meant 
that  whenever  one  automobile  passes  another 
the  driver  must  blow  the  horn,  it  would 
doubtless  have  said  so,  but  there  Is  nothing 
in  this  section  to  require  that  It  does  not 
require  the  driver  to  give  an  audible  signal, 
but  he  may  give  "a  plainly  vuible"  one  or 
an  audible  one. 

There  was  no  reversible  error  In  granting 
either  of  the  prayers  of  the  defendant  which 
were  granted,  and  hence  it  is  unnecessary  to 
consider  the  fifth  and  sixth,  as  suggested  by 
the  appellee.  Nor  do  we  find  any  error  in 
the  rulings  on  the  admissibility  of  evidence. 
Tbe  question  in  the  first  bill  of  exceptions 
was  properly  held  to  be  inadmissible.  It  was 
not  necessary  to  look  through  the  Smith  car 
or  through  the  grocery  wagon  to  see  the  lit- 
tle girl,  and  tbe  witness  did  not  pretend 
that  he  bad  looked-  through  either.  The  rul- 
ings in  the  second  and  third  bills  of  exception 
were  also  right  bat  we  will  not  further  pro- 
long this  opinion  by  discussing  them. 


The  injuries  sustained  by  this  little  girl 
were  such  as  to  arouse  the  sj^mpathies  of 
every  one  knowing  of  them,  as  she  was  un- 
doubtedly seriously  and  painfully  injured. 
But  her  case  was  submitted  to  the  jury  as 
favorably  for  her  as  under  the  law  she  could 
ask,  and,  while  we  do  not  review  their  action, 
we  can  at  least  say  that  there  was  abundant 
testimony  in  the  record  to  justify  the  verdict 
of  the  jury. 

The  judgment  must  he  affirmed. 

Judgment  affirmed,  with  costs  to  tbe  ai»- 
pellee. 

an  Md.  su) 
FRIEDENWALD  et  al.  v.  BURKE.    (No.  18.) 

(Court  of  Appeals  of  Maryland.    June  25, 
1914.) 

1.  Attobnet  and  Client  (§  140*)— Compen- 
sation—Reasonable  Compensation. 

The  court,  in  determining  what  is  a  fair 
and  reasonable  compensation  to  an  attorney  for 
services  in  any  particular  case,  must  consider 
the  character  and  extent  of  the  services,  the 
importance  of  the  case,  and  the  amount  involv- 
ed, and  the  question  cannot  be  decided  simply 
according  to  the  arbitrary  individual  opinions 
of  the  judges. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client   Cent    Dig.   ff   339-340;    Dec   Dig.    i 

2.  EXECUTOBS  AND  Aduinistbatobs  (|  501*) — 

Special  Admtnistbatob— Reasonable  Com- 
pensation—Opinion   Evidence. 

The  court,  in  determining  the  compensation 
of  a  special  administrator  appoiDted*by  the  or- 
pjhans  court  to  defend  a  will  and  protect  con- 
tingent interests  thereunder,  for  the  services 
rendered,  must  accord  great  weight  to  the  opin- 
ions of  eminent  members  of  the  bar. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  |f  2072,  2140, 
2142-2148;    Dec.  Dig.  {  501.*] 

3.  Evidence   (S  571*)- Opinion  Evidence— 
Weight— Reasonable  Compensation. 

The  estimate  of  an  attorney,  called  on  to 
express  an  opinion  as  to  the  amount  of  reason- 
able compensatioD  for  services  rendered  by  an- 
other attorney,  depends  largely  on  the  analysis 
of  the  services  and  the  particular  point  of  view 
from  which  it  la  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  2395-2398;  Dec.  Dig.  |  571.*] 

4.  Execctorb  and  Admiristbatobs  (§  501*)— 
Special  Administratob— Compensation. 

A  special  administrator,  appointed  by  the 
orphans'  court  to  defend  a  wiU  and  protect  con- 
tingent interests  thereunder,  held  entitled,  in 
view  of  the  importance  of  the  case  and  the 
amount  involved,  to  a  compensation  of  $8,00O. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §$  2072,  2140, 
2142-2148;    Dec.  Dig.  §  501.«] 

5.  Attobney  and  Client  (S  140*)— Compeh- 
bation— Reasonable  (Compensation. 

While  the  fact  that  a  client  is  rich  can- 
not afford  a  justification  for  a  charge  by  his 
counsel  of  more  than  a  reasonable  compensa- 
tion, the  amount  involved  in  a  controversy  con- 
stitutes in  many  instances  in  a  large  degree  the 
measure  of  the  importance  of  the  case,  and 
the  responsibility  of  counsel,  and  must  be  con- 
sidered in  determining  the  amount  of  reasona- 
ble  compensation. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  S|  336-349;  Dec.  Dig.  f 
140.*] 
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6.  Costs  (S  Bl*)— Award  of  Costs. 

Where,  on  petition  by  a  special  admlnla- 
trator,  appointed  by  the  orphans'  court  to  de- 
fend a  will  and  protect  contingent  interests, 
for  compensation  for  services  rendered,  the 
amonnt  allowed  by  the  Court  of  Appeals  on 
appeal  from  an  allowance  of  the  orphans'  court 
ia  considerably  more  than  the  amount  con- 
tended for  by  appellants  and  less  than  the 
amount  allowed  by  the  orphans*  court,  the 
Court  of  Appeals  will  direct  that  each  party 
pay  a  half  of  the  costs. 

rEd.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  (  27;  Dec  Dig.  (  61.»] 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

"To  be  ofBclally  reported." 

Petition  by  Edward  H.  Burke,  special  ad- 
ministrator of  Joseph  Friedenwald,  deceas- 
ed, for  allowance  for  compensation.  From 
an  order  allowing  compensation,  Hiram  W. 
Friedenwald  and  others,  administrators  with 
will  annexed  of  the  deceased,  appeal.  Re- 
versed and  remanded. 

See,  also,  122  Md.  156,  89  Ati.  424. 

Argued  before  BOYD,  C.  J,  and  BBIS- 
COB,  THOMAb,  PATTISON,  URNER,  and 
STOCKBRIDGE,  JJ. 

Vernon  Cook  and  Edgar  H.  Oans,  both  of 
Baltimore  (Lonls  N.  Frank,  of  Baltimore,  on 
the  brief),  for  appellants.  T.  Scott  Offutt,  of 
Towson,  for  apitellee. 

TBOMA'S,  jr.  This  Is  the  second  appeal 
In  this  case,  and  It  is  only  necessary  to  state 
briefly  the  circumstances'  under  which  the 
controversy  arises.  Joseph  Friedenwald  died 
In  December,  1910,  leaving  an  estate  of  about 
$4,000,000.  After  his  death  three  wills  were 
found,  one  dated  December,  1910,  one  April, 
1903,  and  the  other  August,  1875.  A  caveat 
was  filed  by  some  of  his  children  to  the  will 
of  1910,  and  a  long  and  vigorously  contested 
trial  of  the  Issues  resulted  In  a  verdict  In 
favor  of  the  caveators.  The  will  of  1903 
was  then  offered  for  probate  in  the  orplians' 
court  of  Baltimore  county,  and  a  caveat 
thereto  was  filed  by  some  of  the  children  of 
the  deceased  against  his  other  children  end 
his  grandchildren.  In  answer  to  the  petition 
of  the  caveators  the  caveatees  stated: 

"These  respondents  farther  say  that  the  said 
Joseph  Friedenwald  left  what  purported  to  be 
a  last  will  and  testament,  dated  toe  12th  day 
of  December,  1910,  which  was  probated  in  com- 
mon form  in  this  court,  but  upon  caveat  being 
filed  and  issues  being  framed,  it  was  determined 
by  a  jury  sitting  in  the  circuit  court  for  Balti- 
more county  that  the  said  will  was  iii%'alid  be- 
cause the  said  Joseph  Friedenwald  was,  at  the 
time  of  its  execution,  not  of  sound  and  dispos- 
ing mind,  and  did  not  understand  the  contents 
thereof.  Although  these  respondents  are  legal- 
iy  bound  by  the  verdict  of  the  jury  and  the 
judgment  of  this  court  thereupon,  still  tbey  be- 
lieved then,  and  believe  now,  notwithstanding 
said  verdict,  that  the  said  Joseph  Friedenwald 
was  of  sound  and  disposing  mind  at  the  time  he 
executed  the  will  of  December  12,  1910,  and 
understood  the  contents  thereof;  that  he  was 
just  as  competent  to  make  a  will  on  December 
12,   1910,   as   he  was  on  April  24,  1903,  and 


that  therefore  these  respondents  do  not  believe 
that  the  will  of  1903  expresses  the  real  and 
final  intentions  of  their  father  and  grandfather 
with  respect  to  his  property,  and  they  are  not 
interested  in  defending  it;  but,  inasmuch  as  all 
the  charitable  and  small  pecuniary  legacies  will 
be  paid  by  the  family  of  Ae  said  Josenh  Frie- 
denwald, even  though  the  will  of  1903  is  set 
aside,  the  only  persons  who  might  be  interested 
in  sustaining  the  will  of  1903  are  the  grand- 
children of  the  late  Joseph  Friedenwald,  and 
their  descendants,  bom  and  unborn,  who  have 
contingent  interests  under  said  will,  °and  those 
interests  should  be  represented  by  some  person 
appointed  by  the  court  to  defend  ike  will,  at  the 
cost  of  the  estate,  to  the  extent  that  such  per- 
son, in  the  exercise  of  his  independent  judg- 
ment, in  view  of  all  the  circumstances  of  the 
case,  shall  deem  proper." 

On  the  9th  of  January,  1913,  the  orphans' 
court  iiassed  the  following  order: 

"Maryland,  «&— The  State  of  Maryland— 
To  All  Persons  to  Whom  These  Presents  snail 
Come:  Greeting:  EJiow  ye  that  Joseph  Frie- 
denwald died  leaving  an  allied  will  dated  April 
24^  1903,  which  has  been  offered  for  probate  in 
this  court  and  a  caveat  has  been  filed  thereto, 
and  that  some  one  should  be  appointed  by  this 
court  to  defend  the  said  alleged  will,  at  tUe 
cost  of  the  estate,  in  the  interest  of  the  grand- 
children of  the  said  Joseph  Friedenwald  and 
their  descendants,  bom  and  unborn,  who  may 
have  contingent  interests  under  said  will,  to  the 
extent  that  such  person  in  the  exercise  of  bis  in- 
dependent Judgment,  in  view  of  all  the  cir- 
cumstances of  the  case,  shall  deem  proper. 
Therefore  Edward  H.  Burke  is  hereby  appoint- 
ed a  special  administrator  pendente  lite,  charg- 
ed, however,  with  the  sole  duty  of  defending 
the  said  alleged  will,  to  the  extent  that  he  in 
his  independent  judgment  shall  deem  proper 
and  to  secure  for  it  admission  to  probate,  if 
that  is  attainable  on  full  and  fair  investiga- 
tion, and  these  shall  be  his  letters  therefore 
which  are  hereby  granted  to  him." 

Issues  were  sent  to  the  circuit  court  for 
Baltimore  county  for  trial,  and,  the  verdict 
of  the  jury  being  In  favor  of  the  caveators 
on  the  issue  of  undue  influence,  the  will  of 
1903  was  set  aside.  Thereafter  Edward  H. 
Burke,  Esq.,  special  administrator,  filed  a 
petition  In  the  orphans'  court  setting  out  the 
services  he  had  rendered  as  special  adminis- 
trator and  as  attorney  In  defending  the  will, 
and  praying  that  the  administrators  c.  t.  a. 
be  required  to  pay  him  such  sum  as  the  court 
determined  was  a  reasonable  compensatioD 
for  such  services.  There  was  filed  with  the 
petition  the  certificate  of  a  number  of  prom- 
inent members  of  the  bar,  to  the  effect  that 
they  were  familiar  with  the  services  render- 
ed by  the  petitioner,  and  that  (15,000  was  a 
reasonable  and  proper  compensation  tor 
same,  and  on  the  same  day,  July  10,  1913, 
the  court  passed  an  order  directing  the  ad- 
ministrators c  t.  a.  to  pay  the  petitioner 
that  sum  "for  the  services  rendered  by  htm 
to  said  estate  as  special  administrator  pen- 
dente lite."  The  administrators  c.  t.  a.  filed 
a  petition,  excepting  to  the  allowance  on  the 
ground  that  It  was  excessive  and  unreason- 
able, and  praying  the  court  to  rescind  said 
order.  At  the  same  time  they  presented  to 
die  court  the  form  of  an  order  suspending 
the  payment  of  the  amount,  which  the  court 
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refused  to  eiga,  and  they  then  appealed  from 
eald  action  of  the  court  and  from  the  order 
of  July  lOtb.  On  appeal  we  remanded  the 
oaM,  without  affirming  or  reversing  the  or- 
der of  the  luth  of  Jnly,  In  order  that  the 
exceptions  to  said  allowance  might  be  set 
down  for  a  hearing  and  disposed  of  by  the 
orphans'  court  after  the  parties  had  an  op- 
portunity to  offer  evidence  In  support  of 
their  respective  contentions.  In  disposing 
of  the  case  as  then  presented,  Chief  Judge 
Boyd,  speaking  for  the  court,  said: 

"We  are  of  the  opinion,  then,  that  the  or- 
phans' court  had  the  power  to  appoint  the  ap- 
pellee, and  we  can  have  no  doubt  that  they 
have  the  power  to  grant  him  such  reasonable 
compensation  as  the  services  rendered  by  him 
jostify.  Tbe  answer  of  the  appellee  to  the 
caveat  of  the  will  of  1903  snegested  the  ap- 
pointment of  Borne  one,  and  the  language  of 
that  answer  was  practically  adopted  in  tbe 
letters— amongst  other  things,  that  some  one 
be  appointed  'at  the  cost  of  the  estate.'  As 
Mr.  Bnrke  was  an  attorney,  it  was  ondoubtedly 
intended  that  he  should  act  as  an  attorney  in 
defending  the  will,  as  otherwise  the  court  would 
have  provided  for  his  employing  some  other 
attorney.  The  record  is  not  very  clear  as  to 
that;  but  we  take  it  for  granted  that  tbe  an- 
swer filed  by  the  appellee  to  tbe  petition  of 
the  caveators  and  the  other  proceedings  taken 
by  bim  were  all  done  in  his  name  as  special 
administrator,  and  hence  he  mnst  have  acted 
in  both  capacities.  But,  as  he  did  not  have 
charge  of  the  assets  of  the  estate,  and  could 
not  have  been  made  responsible  for  them,  or 
any  of  them,  his  great  responsibility  and  his 
real  services  were  those  of  an  attorney,  and, 
in  allowing  him  compensation  for  bis  services, 
those  facte  cannot  be  ignored.  •  •  •  The 
appellee  should  be  allowed  a  proper  and  rea- 
sonable compensation  for  such  services  as  he 
rendered  as  special  administrator,  keeping  in 
mind  the  facts  we  have  already  aUuded  to,  and 
for  such  as  be  rendered  as  attorney.  One  of 
the  most  delicate  duties  courts  are  called  upon 
to  perform  is  tliat  of  fixing  the  amount  of  com- 
pensation of  attorneys  in  cases  in  which  they 
are  entitled  to  be  paid  out  of  an  estate  or 
fond  before  the  court.  It  would  be  difficult 
to  lay  down  a  general  rule,  to  be  allowed  in  all 
-cases  where  such  compensation  is  to  be  allowed, 
beyond  saying  that  it  mnst  be  reasonable  and 
fair.  In  Uiis  case  there  is  a  certificate  of  nine 
attorneys  referred  to  above,  and  the  court  fised 
the  amount  recommended  by  them.  While  a 
certificate  signed  by_  responsible  and  leading 
members  of  the  bar  is  entitled  to  great  weight, 
it  is,  of  course,  not  conclusive,  and  when  an  ex 
parte  order  has  been  passed  fixing  the  compen- 
sation of  an  attorney,  and  those  interested  in 
tbe  estate  promptly  object  to  the  allowance,  on 
the  ground  that  it  is  excessive  and  unreason- 
able, and  ask  that  the  order  allowing  it  be  re- 
scinded, they  are  entitled  to  be  heard."  122 
Md.  156,  89  AU.  424. 

When  the  case  went  back  to  the  orphans' 
court  evidence  was  produced  by  the  appellee 
tending  to  show  that  the  allowance  was  a 
proper  and  reasonable  one,  while  the  appel- 
lants offered  evidence  to  show  that  It  was 
excessive  and  unreasoable.  After  consider- 
ing the  evidence  the  court  below  passed  an 
order  confirming  its  previous  order,  allowing 
.(15,000  as  a  reasonable  compensation  for  all 
the  services  rendered  by  the  appellee,  as 
sjpedal  administrator  and  as  attorney,  from 
which  order  the  administrators  eta.  have 
again  appealed,  and  we  are  now  called  upon 


to  discharge  that  ddlcate  dnty  to  which 
allusion  was  made  on  the  former  appeal. 

[1]  In  determining  the  question  of  what  is 
a  fair  and  reasonaoie  compensation  to  an 
attorney  for  his  services  in  any  particular 
case,  a  consideration  of  the  character  and 
extent  of  those  services,  the  importance  of 
the  case,  and  the  amount  Involved  is  essen- 
tial to  a  proper  conclusion  (Miller  t.  Gehr, 
91  Md.  709,  47  AU.  1032;  De  Beam  v.  Wln- 
ans,  115  Md.  139,  80  Atl.  730;  Heating  Co. 
V.  Whltelock,  120  Md.  408,  87  Atl.  820;  4 
Cyc.  1001,  1004),  and,  as  said  by  the  court 
in  National  Bank  y.  Dnlaney,  96  Md.  159,  53 
AU.  944: 

"Such  a  question  is  not  to  be  decided  simply 
according  to  the  arbitrary  individual  opinions 
of  those  constituting  the  trying  tribunal.  The 
judicial  mind  most  have  respect  to  the  evidence 
offered  for  its  instruction  hnd  guidance." 

[2-4]  Mr.  Bnrke  states  that,  according  to  his 
understanding  of  his  letters,  it  was  for  him 
to  determine,  after  an  investigation  of  the 
facts  and  an  examination  of  the  law,  whether 
the  caveat  should  be  resisted  or  be  should 
allow  the  will  to  be  set  aside  in  the  orphans' 
court;  that  he  accordingly  secured  from  coun- 
sel for  the  caveatees  a  copy  of  the  evidence 
proiduced  at  the  trial  of  the  caveat  to  the  will 
of  1910,  consisting  of  2,000  typewritten  pages; 
that  after  a  careful  reading  and  study  of 
this  evidence  and  an  examination  of  the  au- 
thorities, he  decided  that  Mr.  Frledenwald 
was  capable  of  making  a  will  in  1903;  and, 
as  he  had  been  Informed  by  counsel  for  the 
caveators  that  the  ground  upon  which  the 
will  was  to  be  attacked  was  "testamentary 
Incapacity,"  he  notified  counsel  for  the  cavea- 
tors of  the  conclusion  he  had  reached,  and 
advised  them  that  there  would  have  to  be  a 
trial  of  tbe  case,  and  that  he  filed  an  answer 
to  the  caveat  as  special  administrator;  that 
in  March  counsel  for  the  caveators  advised 
him  that  they  wanted  to  try  the  case  the  fol- 
lowing Tuesday  in  the  orphans'  court,  and 
that  he  told  them  that  he  did  not  think  he 
could  agree  to  try  It  In  the  orphans'  court, 
that  it  would  look  like  collusion  to  do  so, 
but  that  he  would  think  it  over;  that  he  then 
consulted  Mr.  'Peach,  one  of  the  officials  of 
the  orphans'  court,  and  he  advised  him  to 
try  the  case  in  the  circuit  court  before  a 
Jury,  and  that  be  then  wrote  counsel  for  the 
caveators  that  he  would  "Insist  on  a  trial 
before  a  Jnry,"  and  would  prepare  issues, 
and  that  if  he  wanted  to  try  the  case  prompt- 
ly and  would  come  out  to  Towson  as  soon  as 
court  met,  he  would  be  glad  to  arrange  it; 
that  a  few  days  later  counsel  for  the  cave- 
ators came  to  see  him,  and  told  him  that,.in- 
asmuch  as  he  insisted  upon  a  trial  before  a 
jury,  they  would  abandon  the  caveat  and 
wonld  dismiss  it  as  soon  aa  they  could  see 
one  or  two  of  their  dienta;  that  some  time 
later  counsel  for  tbe  caveators  came  out  to 
Towson  and  said  they  were  going  to  try  it; 
that  he  prepared  and  filed  the  petition  for 
issues,  and  at  the  same  time  "submitted  a 
form  of  Issnea";  that  be,  Mr.  Gans  and  Mr. 
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Harley,  finally  agreed  apon  tbe  Issues  that 
were  to  be  sent  to  the  circuit  court,  and  ar- 
ranged with  .Judge  Duncan  to  hare  the  case 
tried  on  the  30th  of  June;  that  he  then,  In 
preparing  for  the  trial,  made  a  very  careful 
examination  and  study  of  all  the  Maryland 
cases,  went  to  see  and  talked  with  a  number 
of  witnesses,  and  was  fully  prepared  to  de- 
fend the  will  from  an  attack  on  the  ground 
of  testamentary  Incapacity,  which  was  the 
ground  that  he  understood  was  the  one  on 
which  the  contest  was  to  be  made. 

At  the  trial  of  the  case  In  the  drcuit  court, 
which  occupied  about  two  days,  the  court 
granted  the  prayers  offered  by  Mr.  Bnrke, 
directing  a  verdict  for  the  caveatees  upon  all 
the  issues  except  the  issue  of  undue  influence. 
The  appellee  states  that  there  was  nothing  in 
the  evidence  produced  at  the  trial  of  the 
caveat  to  tbe  will  of  1010  to  suggest  that  un- 
due influence  had  been  exerted  on  the  de- 
ceased, and  that  at  the  trial  of  the  issues  re- 
lating to  the  will  of  1903  he  was  not  prepar- 
ed to  offer  any  evidence  in  rebuttal  of  the 
evidence  offered  by  the  caveators  showing 
that  the  will  had  been  procured  by  undue  In- 
fluence; that  the  parties  who  were  charged 
with  having  exerted  such  influence  were  three 
of  the  caveatees,  one  of  whom  was,  at  the 
time  of  the  trial,  in  Europe,  and  all  of  whom 
were  In  favor  of  setting  aside  the  will;  that 
they  were  the  only  persons  by  whom  such 
evidence  could  have  been  contradicted;  and 
that  after  giving  the  matter  careful  consid- 
eration, he  concluded  that  it  would  be  useless 
to  call  them,  because  he  did  not  believe  that 
they  would  contradict  the  evidence  adduced 
by  the  caveators,  and  that  therefore  the  only 
thing  he  could  do,  so  far  as  that  issue  was 
concerned,  was  to  cross-examine  the  wit- 
nesses and  submit  tbe  case  on  the  evidence 
produced  by  the  caveators. 

Under  the  will  of  1903  the  estate  was  to  be 
held  in  trust  by  the  executor  during  the  life 
of  the  testator's  wife,  who  was  to  receive  $8,- 
000  annually.  The  trustees  were  directed, 
after  her  death,  to  pay  to  each  of  nine  of 
the  testator's  children,  not  including  Mrs. 
Selz  and  Mrs.  Brager,  $30,000,  $10,000  to 
each  of  three  grandchildren,  children  of  a 
deceased  child;  the  income  from  $20,000  to 
his  daughter,  Mrs.  Selz,  and  $1,000  to  each  of 
the  cliildren  of  his  daughter,  Mrs.  Brager, 
living  at  the  time  of  the  death  of  his  wife. 
The  seventh  clause  directed  that  after  the 
expiration  of  5  years  from  the  death  of  his 
wife,  and  until  21  years  after  her  death,  the 
trustees  should  pay  one-half  of  the  income 
from  the  residue  of  the  estate  to  such  of  his 
children  and  their  descendants  as  were  living 
at  the  time  of  the  accrual  of  said  income,  and 
upon  the  expiration  of  said  period  of  21  years 
distribute  the  corpus  of  the  estate  to  such  of 
bis  children  and  their  descendants  as  were 
then  living,  and  provided  that  his  daughters, 
Mrs.  Selz  and  Mrs.  Brager,  and  their  descend- 
ants should  be  excluded  from  the  provisions 
of  said  clause.  Mr.  Burke  says  in  Ills  petition 


that  as  tbe  result  of  setting  aside  the  will 
of  1903  the  will  of  1876  was  admitted  to  pro- 
bate, and  the  children,  and  the  descendants  of 
the  deceased  child  or  children  of  the  testator 
thereby  secured  an  immediate  distribution  of 
his  entire  estate,  and  he  says,  further,  in  his 
testimony  that  as  both  the  caveators  and  the 
other  children  of  Mr.  Friedenwald,  caveatees, 
desired  the  will  to  be  broken,  the  whole  re- 
sponsibility was  on  him  to  decide,  in  the  first 
instance,  to  what  extent  the  caveat  should 
be  resisted,  and,  after  the  introduction  of  the 
evidence  of  undue  influence,  to  determine- 
whether  the  three  caveatees  who  were  charg- 
ed with  having  exerted  such  influence  should 
be  called  to  rebut  that  evidence,  and  that  the 
fact  that  he  had  to  bear  that  responsibility 
should  be  taken  into  consideration  in  decid- 
ing what  is  a  fair  compensation  for  services 
rendered  by  him  as  special  administrator  and 
attorney. 

Mr.  Charles  F.  Harley,  who  represented  the 
cav^eators  In  the  trial  of  the  caveat  to  the 
will  of  1910,  and  also  in  the  contest  over  the 
will  of  1903,  after  testifying  that  he  thought 
the  fee  fixed  by  the  orphans'  court  was  "a 
very  reasonable  one,"  gave  his  reasons  for 
so  stating  as  follows: 

"Under  the  law  the  elements  to  be  considered 
are  the  time  and  the  labor  involved  and  the 
amount  involved,  and  the  responsibility  and 
dilifrence,  and  a  nnmber  of  other  elements,  and, 
looking  at  those  elements,  it  seems  to  me  that 
the  amount  of  $15,000  is  very  moderate.  He 
bad  alrout  six  months'  labor  in  this  matter,  the 
estate  was  exceedingly  large,  unusually  large, 
and  the  responsibility  was  exceedingly  great,  in 
my  judgment,  greater  than  my  own  responsibil- 
ity, and  greater  than  the  responsibility,  in  my 
judgment,  of  the  distinguished  gentlemen  on 
the  other  side  in  the  first  case;  it  was  an  un- 
usual responsibility;  it  was  the  first  time  any- 
thing of  the  kind  had  occurred;  it  was  rather 
establishing  a  new  practice,  as  supigested  by 
the  Court  of  Appeals  in  64  Maryland.  The 
whole  situation  was  an  immense  question,  it 
involved  immense  responsibilities  upon  the 
shoulders  of  this  member  of  the  bar;  and,  while 
I  was  on  the  other  side  of  the  case,  my  judg- 
ment was  that  he  discharged  those  obilgationa 
with  integrity  and  diligence." 

Mr.  Osborne  I.  Yellott,  who  examined  the 
testimony  of  Mr.  Burke,  the  evidence  produc- 
ed at  the  trial  of  the  issues  concerning  the 
will  of  1910,  the  wills  of  1910  and  1903,  and 
the  petition  of  the  appellee  says  that  the 
responsibility  that  Mr.  Burke  liad  was  a 
peculiar  and  delicate  responsibility,  in  that 
be  represented  people,  many  of  whom  were 
not  tn  being,  and  that  "it  required  a  very 
high  order  of  professional  service,  and  a  very 
high  conception  of  professional  duty  and  ob- 
ligation in  order  to  carry  out  the  work  as 
well  as  he  did ;"  that  from  his  knowledge  of 
the  mortality  table,  the  contingent  interests 
represented  by  Mr.  Burke  represented  an 
"absolute  interest"  of  $300,000,  and  that, 
"considering  the  responsibility  and  th» 
amount  involved  and  the  work  he  did  and 
the  way  in  which  be  did  it,"  he  thinks  $15,- 
000  is  a  reasonable  compensation  for  the 
services  rendered  by  the  appellee. 

Mr.  Frank  Gosnell,  who  stated  that  he  wa» 
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familiar  with  the  character  and  extent  of  the 
services  rendered,  said  that,  without  con- 
sidering the  value  of  the  Interest  of  the 
contingent  remainderman,  the  fact  "that  he 
was  employed  to  defend  the  will,  and  to  carry 
out  the  intention  of  the  testator,"  imposed 
a  very  great  responsibility  upon  the  appellee. 
"He  had  opposed  to  him  Mr.  Harley,  who 
represented  some  of  the  children,  and,  as  I  un- 
derstand Mr.  Gans  represented  others,  and  he 
did  not  expect  to  get  any  assistance  from  these 

fentlemen.  so  that  everything  devolved  upon 
im.  I  think,  the  responsibihty  and  the  laoor 
and  the  amount  of  the  estate  involved  entitles 
him  to  a  fee  of  $15,000. 

Mr.  William  Sheppard  Bryan,  Ex  Attorney 
General  of  this  state,  who  had  read  the  pe- 
tition of  the  appellee  containing  a  state- 
ment of  the  services  rendered,  testified  that 
fl5,000  was  "a  reasonable  and  fair  fee  for 
the  services  rendered,  considering  that  he  was 
the  sole   representative  of  those  interests." 

Mr.  Edgar  Allan  Poe,  present  Attorney  Gen- 
eral of  the  state,  testlBed  that.  In  view  of  the 
responsibility  imposed  upon  the  appellee,  the 
size  of  the  estate  and  the  extent  of  the  serv- 
ices rendered,  a  fee  of  $15,000  was  reason- 
able. 

The  testimony  of  Mr.  William  Grayson  and 
Mr.  Robert  Bussey  Is  to  the  same  effect,  and 
It  was  admitted  that  Mr.  Shirley  Carter  and 
Mr.  S.  S.  Field,  If  present,  would  have  testi- 
fied that  the  amount  allowed  by  the  orphans' 
court  was  a  reasonable  compensation  for  the 
appellee's  services. 

Such  testimony  by  members  of  tbe  bar 
of  the  standing,  prominence,  ability,  and  ex- 
perience of  these  gentlemen  is  justly  entitled 
to  and  must  be  accorded  great  weight  in  the 
determination  of  the  question  involved.  On 
the  other  hand,  other  gentlemen  of  the  bar, 
of  high  standing  and  unquestioned  ability 
and  character,  whose  opinions  are  worthy  of 
the  most  careful  consideration  by  this  court, 
after  hearing  the  testimony  of  Mr.  Burke, 
have  placed  a  very  much  lower  estimate  upon 
the  services  rendered  by  him. 

Mr.  Joseph  Packard  testified: 

"I  would  leave  out  of  view  entirely  the  ques- 
tion of  commission,  because  an  administrator, 
a  special  administrator,  handles  no  funds,  and 
the  question  of  commission  does  not  enter  into 
it  as  it  does  In  the  case  of  one  who  recover* 
or  conserves  an  estate,  but'  simply  represents 
a  contingent  interest  of  the  grandchildren  or 
the  great-grandchildren,  and  that  contingent  in- 
terest would  simply  be  to  protect  whatever  they 
might  have  against  the  loss  of  the  estate  by 
their  parents,  or  against  the  parents  willing  it 
away  from  them.  That  would  be  the  only  two 
contingencies,  as  I  heard  the  testimony  the 
other  day,  in  which  the  question  of  the  amount 
of  the  estate  could  arise.  I  consider  that  the 
amount  of  the  estate,  therefore,  cuts  very  little 
figure  in  this  case.  It  is  simply  a  question 
between  whether  the  minimum  fee  should  be 
charged  or  a  full  fee,  and  I  would  say  that  the 
full  fee  should  be  charged  in  a  case  like  this; 
whether  the  estate  was  $500,000  or  $5,000,000, 
it  would  not  make  any  practical  difference. 
It  would  not  be  proper  to  charge  in  an  estate 
worth  $10,000  or  $25,000  as  much  as  that,  as 
all  professional  men  recognize  the  difference  be- 
tween a  minimum  fee  and  a  full  fee.  I  would 
consider   the   services  in  this  case  very  much 
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analogous  to  the  services   to  I>e  performed  by 

any  arbitrator  or  by  a  special  master.  The 
arbitrator  has  the  responsibility  of  deciding  the 
whole  case,  and  so  does  a  special  master,  and 
having  all  those  things  in  view,  and  having  re- 

fard  to  all  the  circumstances  testified  to  by  Mr. 
?urke,  of  course  I  assume  the  entire  truth  of 
his  testimony,  and  his  absolute  honesty  in 
claiming  the  fee  that  he  does,  but  I  am  called 
upon  to  express  my  opinion  as  a  professional 
man  on  that  subject,  and  my  opinion  is  that 
$2,500  would  have  been  the  full  fee  for  the  serv- 
ices that  have  been  described." 

Mr.  Charles  W.  Field  stated  that.  In  view 
of  the  fact  that  the  appellee  did  not  succeed 
in  sustaining  the  will,  he  thinks  that  $3,500 
would  be  a  proper  fee  for  his  services.  In 
the  opinion  of  Mr.  Eugene  O'Dunne  the  work 
the  appellee  had  to  do  was  very  much  sim- 
plified by  the  fact  that  the  caveat  to  the  will 
of  1910  had  been  "fully  and  ably  tried  by 
able  and  learned  counsel  on  both  sides" ;  he 
had  the  benefit  of  the  rulings  of  the  court  on 
the  evidence  and  the  prayers ;  his  work  was 
like  the  preparation  for  a  retrial  of  a  case 
that  "had  been  thoroughly  threshed  out,  as- 
suming that  It  was  to  be  tried  on  tbe  same 
grounds."  According  to  his  view.  If  the  ap- 
pellee had  assumed  the  responsibility  of  dis- 
posing of  the  matter  without  a  trial,  he 
would  have  been  entitled  to  extra  compen- 
sation, but  as  he  very  properly  avoided  that 
responsibility  by  a  trial  of  the  case,  a  ^ee 
of  $3,000  would  be  a  liberal  compensation  for 
his  services,  and  he  says  that  he  does  not 
look  upon  the  Talue  of  the  estate  "as  an  at 
all  controlling  factor." 

Mr.  J.  Walter  Lord  states  that,  taking  In- 
to consideration  the  time  and  labor  Involved, 
the  difficulties  of  the  case,  the  experience  of 
counsel,  the  certainty  of  compensation  and 
the  character  and  extent  of  responsibility  $3,- 
SOO  would  be  a  fair  and  reasonable  fee  for 
the  services  rendered  by  the  appellee.  He 
says  further  that  the  appellee's  employment 
was  that  of  a  special  officer  of  the  court, 
like  that  of  a  master  or  referee,  and  that 
his  responsibility  "in  that  regard"  should 
not  be  measured  by  the  amount  of  the  estate; 
that  his  responsibility  as  representing  the  con- 
tingent Interest  of  the  grandchildren  depend- 
ed upon  the  value  of  that  Interest ;  that  the 
substantial  Interests  In  the  case  were  not 
interested  in  defending  the  will,  and  that  the 
appellee  "was  only  to  decide  whether  the  wUI 
ought  to  be  defended  in  the  interest  of  these 
grandchildren." 

Mr.  Charles  Morris  Howard  expressed  the 
opinion  that  $2,500  wias  a  liberal  fee  for  the 
services  rendered,  and  said  that,  while  an 
attorney  is  authorized,  where  a  larger  amount 
is  Involved,  to  charge  a  larger  fee  than  he 
would  be  Justified  in  charging  where  the 
amount  Involved  Is  small,  he  did  not  think 
that,  because  the  case  Is  a  large  one,  you 
should  lose  sight  of  the  fact  that  the  measure 
of  compensation  "Is  the  work,  responsibility, 
time,  and  diligence  that  goes  Into  the  matter. 
In  other  words,  If  the  services  he  has  per- 
formed Is  worth  $2,600,  It  becomes  imma- 
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terlal,  in  a  sense,  wbether  the  estate  con- 
sists of  one,  three,  or  fonr  millions  of  dollars, 
because  it  is  a  question  of  bow  much  should 
be  fairly  charged,  how  much  he  has  a  right 
to  cliarge,  for  the  services  performed."  As 
reflecting  only  niwn  the  amount  of  labor  per- 
formed, he  says  that  the  appellee  was  not 
prepared  to  defend  the  will  from  attach  on 
the  ground  of  undue  influence;  that  when 
the  evidence  of  undue  Influence  was  offered, 
he  only  cross-examined  the  witnesses,  and 
did  not  matce  a  "strenuous  flght  along  those 
lines,"  and  that.  In  considering  what  the  ap- 
pellee should  receire  for  his  services,  what 
he  did  should  be  taken  into  consideration; 
that  if  the  appellee  had  been  engaged  two  oi 
three  weeks  In  defending  the  will,  or  bad 
made  the  flght  and  the  will  had  been  sus- 
tained, his  opinion  as  to  the  amount  of  the 
fee  "would  have  been  different."  Mr.  XJd- 
ward  N.  Bich  testified  that  in  his  opinion 
13,000  would  be  full  compensation  for  the 
services  rendered  by  the  appellee,  and  stated 
that  Mr.  Burke  bad  the  advantage  of  the 
testimony  that  had  been  produced  in  the  con- 
test over  the  will  of  1910 ;  that  the  responsi- 
bility Imposed  upon  him  was  avoided  by  the 
trial  of  the  case  before  a  Jury ;  that  he  was 
not  charged  with  the  care  and  custody  of 
the  estate;  and  that  the  duty  Imposed  upon 
him  was  only  "a  little  more  than  would  be 
imposed  by  a  retainer,"  wUch  required  him 
to  go  over  the  record  "in  the  previous  case" 
and  to  decide  whether  he  would  be  Justifled 
in  Incurring  the  expense  of  another  trial. 
The  record  also  contains  an  agreement  that 
Mr.  George  B.  Willis  and  Mr.  B.  B.  Lee 
Marshall  were  familiar  with  the  charact^  of 
the  services  rendered,  and,  if  present,  would 
have  testifled  that  a  fee  of  from  $2,500  to 
13,000  would  be  a  fair  and  reasonable  com- 
pensation for  the  same. 

[S]  The  evidence  in  tliis  case  illustrates  the 
great  diversity  of  opinion  among  members 
of  the  profession  as  to  the  value  of  profes- 
sional services  in  a  particular  case,  and  it  is 
perhaps  not  unnatural,  for  there  can  be  no 
flxed  and  certain  standard  by  which  to 
measure  it,  and  while,  as  we  have  said,  there 
are  certain  well-recognized  elements  that  are 
essential  to  a  proper  and  fair  conclusion, 
each  case  has  its  distinguishing  features,  and 
the  estimate  of  one  called  on  to  express  an 
opinion  depends  largely  upon  the  analysis  of 
the  services  and  the  particular  point  of 
view  from  which  it  is  made. 

Apart  from  establishing  the  principles  upon 
which  such  questions  are  to  be  decided,  ref- 
erence to  adjudicated  cases  afford  but  little 
assistance  in  reaching  a  proper  conclusion,  as 
each  case  must  be  determined  according  to 
its  special  facts  and  drcnmstances. 

When  this  case  was  before  us  at  the  Oc- 
tober term  we  held  that  the  appellee  was  en- 
titled to  a  fair  and  reasonable  compensation 
for  the  services  rendered  by  him  as  special 


administrator,  as  well  as  those  rendered  by 
him  as  attorney.  While  these  services  were 
mainly  those  of  an  attorney,  we  think  his 
letters  imposed  an,  added  responsibility.  He 
was  in  the  attitude  of  counsel  compelled  to 
decide  and  act  without  Ills  client,  and  the 
evidence  shows  that  he  fully  and  consden- 
tionsly  discharged  the  duties  required  of 
him.  He  had  opposed  to  him  counsel  of  rec- 
ognized ability  and  experience,  who  might 
be  expected  to  press  their  claims  with  zeal 
and  vigor,  and  whose  Judgment  and  skill 
would  be  quick  to  detect  any  weakness  in 
his  defense.  He  was  no  doubt  greatly  aided 
by  the  record  of  the  trial  of  the  previous  case, 
but  in  the  careful  preparation  he  made  for 
the  trial  he  was  required  to  look  up  and  con- 
sult other  witnesses,  and  to  examine  the  au- 
thorities upon  the  various  questions  that  he 
might  reasonably  expect  to  arise.  The 
amount  involved  was  large,  and  the  case  was 
an  important  one.  While  the  fact  that  a 
client  is  rich  can,  as  suggested  by  some  of 
the  witnesses,  and  as  must  be  conceded, 
afford  no  Justification  for  a  charge  by  coun- 
sel in  excess  of  .what  is  a  reasonable  compen- 
sation for  his  services,  the  amount  involved 
in  a  controversy  bears  a  very  different  rela- 
tion to  the  question,  and  constitutes  in  many 
instances,  in  a  large-  degree,  the  measure  of 
the  importance  of  the  case  and  the  responsi- 
bility of  counsel.  In  view  of  the  character 
and  the  amount  of  work  he  was  required  to 
perform,  and  in  consideration  of  the  im- 
portance of  the  case  and  the  amount  involv- 
ed, we  have,  after  most  careful  deliberation, 
reached  the  conclusion  that  $8,000  is  a  fair 
and  reasonable  compensation  for  the  serv- 
ices the  appellee  rendered  as  special  admin- 
istrator and  as  attorney,  and  that  the  sum 
allowed  by  the  orphans'  court  should  be  re- 
duced accordingly. 

[6]  Inasmuch  as  the  amount  allowed  by 
this  court  is  considerably  more  than  the 
amount  contended  for  by  the  appellants,  and 
less  than  the  amount  allowed  by  the  orphans' 
court,  we  will  direct  that  each  party  pay  one- 
half  of  the  costs. 

Order  reversed,  and  case  remanded  In  or- 
der that  an  order  may  be  passed  by  the  court 
below  in  conformity  with  this  opinion,  each 
party  to  pay  one-half  of  the  costs. 


(12S  Md.  406) 

VON  BUCJHWALDT  v.  SCHLBNS  et  aL 
(No.  &) 

(Court  of  Appeals  of  Maryland.    June  24, 
1914.) 

1.  Tbusts  (§  56*)— Deed  of  Tbcst— Suit  to 
Set  Aside— Sdfficienct  or  Evidence. 
Evidence,  la  a  suit  to  set  aside  a  deed  of 
trust  executed  by  complainant  in  anticipation  of 
marriage,    to   protect   her   property    from    the 
rumored    improvidence    of  her    intended    husr 
band,  held  insufiScient  to  show  that  its  execu- 
tion, though  at  the  auggesdon,  of  her  relatives, 
was  not  her  free,  voluntary,  and  unbiased  act. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  76;   Dec.  Dig.  i  56.*] 
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2.  Tbusts  ({  09*)— Deed  or  Tbubt— Riobx  to 
firt  Aside. 

Where  idaintiff,  u  her  T<dniitu7  and  un- 
biased act,  executed  a  deed  of  trnst  in  antici- 
pation of  marriage,  to  protect  ber  property 
from  tbe  mmored  improyidence  of  her  futnre 
hnsbandj  tbe  income  to  be  paid  to  ber  annual- 
ly for  Me,  the  fact  that  the  contingency  for 
which  she  provided  did  not  arise,  and  that  she 
desired  to  avoid  the  inconvenience  of  an  un- 
necessary precaution,  was  not  ground  for  annul- 
ling the  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  78-81:   Dec  Dig.  i  68.*] 

3.  Tbubtb  (S  66*)— Deed  of  Tbust— Suit  to 
Set  Aside— Bubden  of  Pboof. 

Where  the  evidence  in  a  suit  to  set  aside 
a  deed  of  trust  does  not  bring  tbe  case  within 
the  rule  applicable  to  a  gift  to  one  standing  in 
a  confidential  relation  to  tbe  donor,  tbe  bur- 
den of  proof  is  on  plaintiff  to  establish  her 
right  to  tbe  relief  sought  by  showing  that  tbe 
execution  of  the  deed  was  procured  by  fraud 
or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  76;   Dec.  Dig.  {  6a*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  P.  Gorter,  Judge. 

"To  be  ofllclally  reported." 

Bill  by  Alice  Wllkens  Von  Buchwaldt 
against  Gustav  A.  Schlens,  trustee,  and  oth- 
ers, to  set  aside  a  deed  of  trust  From  de- 
cree for  defendants,  complainant  appeals. 
Affirmed. 

Argued  before  BOTD,  O.  J.,  and  BRIS- 
COE, BUEKB,  THOMAS,  PATTISON,  ITIl- 
NER,  and  STOCKBRIDGE,  JJ. 

Jacob  S.  New  and  B.  L.  Stinchoomb,  both 
of  Baltimore  (Johannesen  ft  Powell,  of  Balti- 
more, on  the  brief),  for  appellant  T.  Bow- 
land  Sllngluff  and  Stuart  S.  Janney,  both  of 
BalUmore  (Sllngluff  ft  Sllngluff,  Bartlett, 
Foe,  Claggett  ft  Bland,  and  Ritchie^  Janney 
ft  Griswold,  all  of  Baltimore,  on  tbe  brief), 
for  appelleea 

THOBIAS,  J.  The  original  bill  in  this  case 
was  filed  in  October,  1911,  by  the  appellant, 
Mrs.  Alice  Wllkens  Ton  Buchwaldt,  to  set 
aside  a  deed  of  trust  executed  by  her  on  the 
8th  of  October,  1900.  After  the  testimony 
bad  been  taken  the  bill  was  amended,  and 
now  avers  as  the  grounds  upon  which  she 
seeks  to  have  the  deed  annulled,  that  she  was 
bom  in  Baltimore,  Md.,  in  1877,  and  has  re- 
sided since  1879  in  Germany;  that  by  rea- 
son of  her  "continuous  residence  abroad"  she 
"has  at  no  time  been  able  to'  read,  write, 
speak,  or  understand"  tbe  English  language, 
and  that  in  October,  1900,  "while  temporari- 
ly in  the  city  of  Baltimore,  under  the  influ- 
ence hereinafter  more  particularly  mentioned, 
she  was  constrained  to  execute,  against  her 
will,  to  her  brother-in-law,  Gustav  A.  Schlens, 
the  defendant,  and  husband  of  her  sister, 
Henrietta  Wllkens  Schlens,  now  deceased," 
the  deed  of  trust  in  question.  The  Influence 
referred  to  above  is  stated  in  the  next  (sixth) 
section  of  the  bill  as  follows: 

"That  shortly  before  the  execution  and  deliv- 
ery of  said  deed  of  trast  she  became  engaged  to 


be  married  to  the  defendant  said  Christian  Von 
Buchwaldt  whom  she  afterwards  married;  that 
said  engagement  was  strongly  objected  to  by  the 
mother  of  your  oratrix,  who  endeavored  to  pre- 
vent your  oratrix  fi^om  becoming  the  wife  of 
said  Christian  Von  Buchwaldt,  and  that  un- 
der the  ctmstraint  and  most  urgent  importuni- 
ties of  her  mother  she  was  finally  induced  to 
execute  said  deed  of  trust  upon  the  belief  here- 
inafter mentioned,  and  said  deed,  with  that  un- 
derstandingj  was  prepared  for  tbe  purpose  of  re- 
storing amicable  relations  between  your  ora- 
trix and  her  mother." 

In  the  next  paragraph  she  states  "that  she 
was  finally  Induced  to  sign  the  deed  upon  the 
belief  that  she  could,  at  any  time  thereafter, 
should  she  so  desire,  revoke  the  same,  and 
that  but  for  said  belief  she  never  would  have 
executed"  said  deed ;  tliat  after  executing  the 
deed  she  returned  to  her  home  in  Germany, 
and  about  four  months  later  she  decided  "to 
put  ber  property  in  trust,"  and  notified  "Gus- 
tav A.  Schlens,  trustee,"  to  have  the  deed  re- 
corded, believing  that  she  could,  at  any  time 
thereafter,  "revoke  tbe  same."  The  bill  then 
avers: 

"Recently,  however,  npon  notifying  said  Gus- 
tav A.  Schlens,  trustee,  of  her  desire  to  revoke 
said  deed,  she,  greatly  to  ber  surprise,  was  in- 
formed that  the  deed  as  executed  by  her  was  ir- 
revocable, and  that  it  could  not  be  revoked  ex- 
cept nnder  and  by  virtue  of  a  decree  passed  in  a 
cause  to  which  all  tbe  parties,  who  by  tbe  terms 
of  said  deed  had  an  actual  or  contingent  interest 
in  said  property,  were  made  parties,  so  as  to  be 
heard  by  the  court." 

It  is  to  be  observed  that  the  bQl  does  not 
allege  that  the  deed  was  procured  by  fraud, 
but  the  (flalm  to  the  relief  sought  Is  based 
upon  the  averments  that  she  was  constrained 
to  execute  It  "against  her  wUl,"  by  the  con- 
stant and  most  urgent  importunities  of  her 
mother  for  the  purpose  of  restoring  amica- 
ble relations  between  them,  and  that  she 
acted  "upon  the  belief  that  she  could,  at  any 
time  thereafter,  should  she  so  desire,  revoke 
tbe  same." 

[1, 2]  The  rules  applicable  to  cases  of  this 
kind  have  been  so  often  and  clearly  stated 
by  this  court  that  It  Is  only  necessary  to  re- 
peat what  had  already  been  said,  and  to  give 
a  reference  to  some  of  the  cases  Illustrating 
the  application  of  these  principles.  In  the 
early  case  of  Todd  v.  Grove,  33  Md.  188, 
where  tbe  relation  of  the  parties  was  that 
of  principal  and  ageut  the  court,  speaking  of 
gifts  between  parties  standing  In  a  confiden- 
tial relation,  and  after  a  review  of  many  of 
the  English  and  American  cases,  said : 

"From  the  doctrines  announced  by  these  au- 
thorities, it  is  plainly  dedudble,  as  well  as  pos- 
itively decided,  that  a  gift  obtained  where  such 
relation  exists,  as  we  have  shown  did  exist  be- 
tween tbe  parties  in  this  case,  is  prima  facie 
void,  and  the  burden  it  on  the  donee  to  estab- 
lish, to  tbe  full  satisfaction  of  the  court,  that  it 
was  the  free,  voluntary,  unbiased  act  of  the 
donor*;  that  a  court  of  equity,  on  grounds  of 
public  policy,  watches  such  transactions  with  a 
jealous  scrutiny,  and  to  set  them  aside  it  is  not 
necessary  to  aver  or  prove  actual  fraud,  or  that 
there  was  such  a  degree  of  infirmity  or  Imbe- 
cility of  mind  in  the  donor  as  amounts  to  legal 
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incapacity  to  execute  a  will  or  a  valid  deed  or    he  has  made  his  father  or  his  solicitor  the  tras- 
cootract.  tee  in  the  deed  of  settlement?" 


The  doctrine  there  announced  was  applied 
in  the  case  of  Williams  t.  Williams,  63  Md. 
371,  and  in  the  case  of  Whitrldge  v.  Whit- 
ridge,  76  Md.  51,  24  AQ.  645,  Judge  McSherry 
quotes  the  following  statement  of  Lord  Rom- 
iUy  in  Cook  t.  Lamotte,  15  Bear.  239,  as  fol- 
lows: 

"The  rule  in  cases  of  this  description  is  this: 
Where  those  relations  exist  by  means  of  which 
a  person  is  able  to  exercise  a  dominion  over 
another,  the  court  will  annul  a  transaction  un- 
der which  a  person  possessing  that  i>ower  takes 
a  benefit,  unless  he  can  show  that  the  transac- 
tion was  a  righteous  one.  It  is  very  difficult 
to  lay  down  with  precision  what  is  meant  by  the 
expression  'relation  in  which  dominion  may 
be  exercised  by  one  person  over  another.'  That 
relation  exists  in  the  cases  of  parent,  of  guard- 
ian, of  solicitor,  of  spiritual  adviser,  and  of 
medical  attendant,  and  may  be  said  to  apply  to 
every  case  in  which  two  persons  are  so  situ- 
ated that  one  may  obtain  considerable  influence 
over  the  other.  The  rule  of  the  court,  however, 
is  not  confined  to  such  cases.  Lord  Cottenham 
considered  tiiat  it  extended  to  every  case  in 
which  a  person  obtains  by  donation  a  benefit 
from  another  to  the  prejudice  of  that  other  per- 
son and  to  his  own  advantage,  and  that  it  is 
essential  in  every  such  case,  if  the  transaction 
should  be  afterwards  questioned,  that  be  should 
prove  that  the  donor  voluntarily  and  deliberate- 
ly performed  the  act,  knowing  its  nature  and 
effect  It  is  not  possible  to  draw  the  rule  tight- 
er, or  to  make  it  more  stringent,  and  I  believe 
it  extends  to  every  such  case/' 

After  referring  to  other  Bngllsb  cases  and 
to  Todd's  Case  and  Williams'  Case,  Judge 
McSherry  said: 

"But  it  is  needless  to  multiply  references  to 
adjudged  cases  on  this  subject,  *  *  •  be- 
cause it  is  the  firmly  settled  law  of  Maryland 
that  a  gift  or  voluntary  conveyance  between 
living  parties  standing  in  the  confidential  re- 
lation of  parent  and  child  is  prima  facie  void, 
and  when  assailed  by  the  donor  or  grantor,  can 
only  be  upheld  if  satisfactorily  proved  to  have 
been  the  iree,  voluntary,  and  nnbiased  act  of 
the  person  who  made  it' 

The  statement  of  the  above  rule  obviously 
limits  its  application  to  cases  in  which  the 
person  holding  the  position  of  influence  ob- 
tains some  benefit  from  the  person  subject 
to  the  influence,  and  where  no  such  benefit 
is  procured  there  is  no  reason  why  a  court  of 
equity  should  regard  the  transaction  vrith 
such  jealous  scrutiny,  or  impose  upon  the 
grantee  In  a  deed  of  trust  the  burden  of 
showing  that  it  was  the  free,  voluntary,  and 
unbiased  act  of  the  grantor.  In  the  case  of 
Williams  ▼.  Williams,  supra.  Judge  Miller 
said: 

"But  it  would  Seem  to  be  clear  that  there 
must  be  some  gift,  or  conveyance,  or  some  bar- 
gain, purchase,  or  other  business  transaction,  by 
means  of  which  the  party  holding  the  position 
of  influence  acquires  property  or  obtains  some 
pecsniary  advantage  or  benefit  in  order  to 
bring  this  equitable  rule  into  operation.  It  can- 
not in  reason  be  applicable  where  the  deed  sim- 
ply settles  the  estate  and  property  of  the  grantor 
upon  himself  for  life,  and  after  nis  death  trans- 
mits it  to  his  own  heirs  at  law.  If  a  party  ca- 
pable of  disposing  of  his  property  chooses,  for 
the  purpose  of  protecting  it  from  his  own  im- 
providence, or  for  any  other  reason,  thus  to  set- 
tle it  why  should  a  court  of  equity  look  with 
sositicion  upon  the  transaction  simply  because 


This  view  was  concurred  in  by  Judge  Rob- 
inson, and  is  not  in  conflict  with  tlie  rule  ap- 
plied by  the  majority  of  the  court  in  that 
case,  for  the  court  held  that  tbe  deed  of  trust 
there  in  question  did  confer  benefits  on  the 
trustee.  The  language  of  Judge  Miller  is 
quoted  with  approval  in  the  later  case  of 
Rogers  v.  Rogers,  97  Md.  573,  55  AtL  460, 
where  the  declaration  of  trust  did  not  secure 
any  advantage  to  the  trustee  or  provide  for 
commissions,  and  where  Judge  Pearce  said: 

"But  if  it  had  conferred  a  right  to  a  fixed 
commission,  this  would  not  have  altered  the 
case,  since,  it  was  held  in  Brown  v.  Mercan- 
tile Trust  Co.,  87  Md.  392  [40  Atl.  256],  that 
the  law  regards  reasonable  commissions  as  com- 
pensation for  services  rendered,  and  not  as  a 
benefit  granted  by  the  deed.  •  *  •  Under 
these  circumstances,  then,  can  it  be  said  that 
this  declaration  of  trust  is  prima  facie  void, 
and  that  the  burden  is  on  the  trustee  to  estab- 
lish to  the  full  satisfaction  of  the  court  that  it 
was  the  free,  voluntary,  unbiased  act  of  tbe 
grantor?    We  think  not. 

[3]  Where  the  facts  do  not  bring  a  case 
within  the  rule  applicable  to  a  case  in  which 
a  gift  or  conveyance  is  made  to  one  standing 
in  a  confidential  relation  to  the  donor  or 
grantor,  the  burden  of  proof,  as  in  all  other 
cases,  is  upon  the  person  assailing  the  valid- 
ity of  the  deed,  and  the  principles  by  which 
it  is  to  be  determined  are  also  well  settled 
in  this  state.  In  Goodwin  v.  White,  59  Md. 
503,  Judge  Alvey  said  that: 

"Every  person,  whether  man  or  woman,  of 
sound  and  disposing  mind,  if  under  no  legal 
disability,  has  the  absolute  right  of  making  any 
disposition  of  his  or  her  property  that  he  or 
she  may  think  proper,  provided  it  does  not  in- 
terfere with  the  existing  rights  of  third  persons. 
If  the  disposition  of  property  be  fairly  made 
by  a  competent  person,  though  entirely  volun- 
tary and  without  consideration.  It  is  perfectly 
valid,  and  cannot  be  rescinded  simply  because 
the  court  may  think  it  absurd  or  improvident 
that  such  a  disposition  should  have  been  made." 

In  Brown  v.  Mercantile  Trust  Co.,  87  Md. 
377,  40  Atl.  256,  the  court,  after  referring  to 
a  number  of  decisions,  said  in  reference  to 
the  contention  that  the  declaration  of  trust 
was  Invalid  because  it  did  not  contain  a  pow- 
er of  revocation: 

"The  rule  now  seems  to  be  the  one  stated  by 
Lord  Justice  Turner,  in  Toker  v.  Toker,  3  De  G.. 
J.  &  S.  491:  'That  the  absence  of  a  power  of 
revocation  may  be  evidence  that  the  party  did 
not  understand  the  transaction  and  so  of  un- 
due influence.'  But  whether  it  would  be  so  or 
not  would  depend  upon  all  the-  circumstances 
of  the  case.  •  ♦  *  Again  I  think  it  is  going 
too  far  to  say  that  no  voluntary  settlement  can 
be  valid  unless  the  settlor  is  advised  there  should 
be  a  power  of  revocation  inserted  in  it.  What 
the  court  has  to  be  satisfied  of  in  these  cases,  I 
apprehend,  is  that  the  settlement,  whether  con- 
taining or  not  containing  a  power  of  revocation, 
is  the  free  determined  act  of  the  party  making 
it;  and  the  absence  of  advice  as  to  the  inser- 
tion of  a  power  of  revocation  is  a  circumstance, 
and  a  circumstance  merely,  to  be  weighed  in  con- 
nection with  the  other  circumstances  of  the 
case.' " 

In  Rogers  t.  Rogers,  supra,  it  is  said: 

"There  is  a  class  of  voluntary  settlements  to 
which  powers  of  revocation  are  appropriate,  and 
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another  claBs  to  which  they  are  not,  and  it  is 
fairly  well  settled  that  each  case  depends,  in 
this  regard,  upon  its  own  facts." 

And  in  Dayton  t.  Stewart,  99  Md.  643,  59 
Atl.  281,  Judge  Jones,  In  afflnning  the  role 
stated  in  Goodwin's  Case  and  Roger's  Case 
as  to  the  effect  to  be  given  to  the  absence 
of  a  power  of  revocation  in  a  declaration  of 
trust,  quotes  the  statement  In  1  Perry  on 
Trusts,  I  104,  that: 

"A  trust  once  created  and  accepted  with- 
out reservation  or  power  can  only  be  revoked  by 
the  full  consent  of  all  partitd  in  interest;  if 
any  of  the  parties  are  not  in  being  or  are  not 
sui  juris,  it  cannot  be  revolced  at  all.  It  is  per- 
fectly clear  that  where  the  settlor  did  not  mis- 
apprehend the  contents  of  the  deed,  and  there 
was  no  fraud  or  undue  influence  and  no  pow- 
er of  revocation  was  reserved,  the  settlor  is 
bound,  though  some  contingency  was  forgot- 
ten and  unprovided  for." 

In  the  light  of  these  firmly  settled  princi- 
ples, let  us  examine  the  facts  in  this  case. 

The  record  is  a  voluminous  one,  containing 
nearly  600  pages,  and  we  shall  not  attempt 
to  review  it  In  detail,  but  will  confine  our- 
selves to  a  reference  to  those  features  of  the 
evidence  that,  in  our  view,  are  controlling  in 
the  decision  of  the  issues  Involved. 

William  WUkens,  Sr.,  the  father  of  the 
appellant,  died  in  Baltimore  city  in  1879, 
where  be  had  lived  for  a  number  of  years 
and  acquired  a  large  estate.  He  was  married 
three  times.  By  his  first  wife  he  had  three 
children,  viz.,  Henrietta,  who  married  the 
appellee,  Gustav  A.  Schlens,  and  who  is  now 
deceased,  Charles  Wllkens,  and  William  WU- 
kens, and  by  his  third  wife  he  bad  three 
children,  viz.,  Anna  Maria,  now  Mrs.  Von 
Hose,  Alice,  the  appellant,  who  was  born  Oc- 
tober 6,  1877,'  and  Christian,  who  was  born 
in  April,  1879.  By  his  will,  which  was  ex- 
ecuted in  1876,  before  the  birth  of  the  appel- 
lant and  her  brother  Christian,  after  con- 
firming the  marriage  settlement  made  with 
his  wife  and  giving  her  his  household  fur- 
niture and  $:^,000,  in  case  she  survived  him, 
and  after  providing  for  a  number  of  special 
legacies,  be  directed  that  all  the  rest  and 
residue  of  his  estate,  including  his  interest 
In  the  property  mentioned  in  the  marriage 
settlement,  be  divided  into  as  many  parts  as 
he  had  children,  the  child  or  children  of  a 
deceased  child  to  represent  the  share  of  such 
deceased  child.  To  his  daughter  Henrietta, 
wife  of  the  appellee  Gustav  A.  Schlens,  he 
gave  one  share  absolutely.  He  gave  one  share 
to  his  son  William  for  life,  with  remainder 
to  bis  children.  One  share  was  given  to  his 
brother,  Louis  Wllkens,  and  his  two  friends, 
Herman  H.  Graue  and  Charles  Morton  Stew- 
art, in  trust  for  his  son  Charles  for  life,  with 
remainder  to  his  children,  etc.  The  share  of 
his  daughter  Anna  Maria,  now  Mrs.  A'on 
Bose,  he  devised  and  bequeathed  to  Herman 
H.  Graue,  Louis  Wllkens,  and  Gustav  A. 
Schlens,  in  trust  to  apply  the  income,  or  so 
much  thereof  as  they  deemed  necessary,  to 
ber  support  and  education  during  her  minor- 


ity, the  amounts  so  applied  by  them  to  be 
paid  to  her  mother,  and  after  she  arrived  at 
the  age  of  21  years  to  pay  the  income  to  her 
during  her  natural  life,  for  her  sole  and 
separate  use,  without  power  to  her  to  alien 
or  anticipate  said  income.  The  will  directs 
that  after  her  death  her  share  shall  be  paid 
to  her  children,  and  in  the  event  that  she  dies 
"leaving  no  issue,"  one  half  of  her  share  is 
given  to  her  mother,  if  living,  and  the  other 
half  to  the  other  children  of  the  testator. 
In  case  his  wife  is  not  living  at  the  death 
of  his  'said  daughter,  the  whole  of  her  said 
share  is  to  go  to  his  other  children,  and  the 
trastees  of  the  will  were  given  the  power  to 
appoint  their  successors.  The  next  clause 
of  the  will  is  as  follows: 

"And  if  it  shall  happen  that  any  other  chil- 
dren shall  be  born  to  me  hereafter  who  or  their 
issue  shall  be  living  at  the  time  of  my  death, 
then  I  give  and  devise  each  such  child,  or  his  or 
their  representative  issue,  one  of  the  said  equal 
parts  or  shares  into  which  my  residuary  estate 
shall  be  divided  as  aforesaid,  provided  such  child 
or  the  issue  living  at  the  time  of  my  death  of 
any  such  hereafter  to  be  born  child  then  deceas- 
ed, shall  live  to  attain  the  age  of  twenty-one 
years.  And  I  empower  my  executors  to  expend 
so  much  as  they  shall  deem  requisite  of  the  in- 
come of  the  contingent  sbare  or  shares  of  such 
hereafter  born  child  or  children,  or  issue  afore- 
said, during  their  respective  minorities,  in  or 
towards  their  maintenance  and  support  respec- 
tively; '  and  in  case  of,  the  death  of  any  such 
hereafter  to  be  born  child  of  mine,  or  of  all  the 
issue  of  any  such  deceased  child,  as  aforesaid, 
under  the  age  of  twenty-one  years  and  without 
issue,  then  I  limit  and  give  the  part  or  share 
of  my  estate  which  such  child  would  have  tak- 
en if  living  to  the  age  of  twenty-one  years  in 
the  same  manner  as  hereinbefore  provided  in  re- 
spect to  the  part  or  share  of  the  said  Anna 
Maria  in  case  of  her  dying  without  issue,  as 
aforesaid." 

Herman  H.  Graue,  Louis  WUkens,  and  Gus- 
tav A.  Schlens  were  appointed  executors. 
After  the  death  of  her  husband  Mrs.  Cather- 
ine Wilkins,  in  1880,  returned  to  Germany  to 
live,  and  she  and  her  said  children  have  lived 
there  ever  since.  The  share  of  her  children 
in  their  father's  estate  remained  in  the  hands 
of  Gustav  A.  Schlens  and  Louis  Wllkens, 
trustees,  during  their  minority,  and  so  much 
of  the  Income  therefrom  as  was  required  for 
their  support  and  education  was  regularly 
sent  by  Mr.  Schlens  to  their  mother,  who  in 
1885  married  Gen.  Schubert,  of  the  German 
Army.  The  record  shows  that  in  the  distri- 
bution of  the  personal  estate  of  William  WU- 
kens $26,599.31  was  distributed  to  Gustav  A. 
Schlens  and  Louis  WUkens,  trostees  of  Alice 
WUkens,  that  in  the  partition  of  his  real 
estate  a  number  oi.  lots,  appraised  at  $100,- 
133.41  were  allotted  to  said  trustees,  "and 
that  during  the  years  from  1883  to  October  6, 
1898  (the  date  of  her  majority),  the  sum  of 
$50,000  was  added  to  her  estate,  as  the  re- 
sult of  income,  unused  In  her  maintenance 
and  support,  being  taken  into  the  corpus  of 
ber  estate."  Entertaining  some  doubt  about 
the  proper  construction  of  that  clause  of  Mr. 
Wilken's  wUl  In  which  the  appellant  was 
given  her  share  of  the  testator's  estate,  la 
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July,  1898,  Mr.  Scblens  wrote  her  moUier, 
BIrs.  Scbubert,  as  follows: 

"July  14,  1898.  Dear  Catherine:  In  Octo- 
ber Alice  will  be  twenty-one  years  old  and  of 
age,  and  now  the  question  comes  ap  how  her  es- 
tate shall  be  handled,  as  it  does  not  say  positiTe- 
ly  in  the  testament.  The  legal  way  is  that  law- 
yen  be  engaged  to  represent  both  sides,  one  for 
Alice  and  one  for  the  trustees.  The  lawyers 
take  the  testament  into  the  court.  Eadi  of 
them  represent  their  side,  and  then  it  will 
be  left  to  the  judges  to  say  what  was  the  inten- 
tion of  the  testator.  Such  proceedings,  of 
coarse,  cost  a  great  deal  of  money  and  Alice's 
estate  will  have  to  pay  all.  I  have  now 
had  a  conversation  with  Mr.  Slingluff,  the 
attorney  of  the  estates,  and  it  is  liis  view  that 
the  Judges  would  decide  that  it  was  the  inten- 
tion of  the  testator  to  treat  Alice's  estate  in  the 
same  way  as  her  sister  Mamie's,  that  is  that 
the  estate  should  remain  in  the  hands  of  the 
trustees  for  their  management,  but  Alice  would 
be  entitled  from  her  twenty-first  birthday  to 
receive  the  net  income  of  her  estate.  In  order 
to  evade  the  considerable,  and,  no  doubt,  useless 
expense  of  such  a  lawsuit,  there  is  another  way, 
namely,  that  Alice,  by  her  own  free  will,  declares 
she  would  be  satisfied  that  her  estate  be  treated 
in  the  same  way  as  the  estate  of  Mamie,  name- 
ly to  remain  In  the-  hands  of  the  trustees  for 
management,  and  that  Alice  received  the  entire 
net  income.  Please  talk  this  matter  over  with 
Alice  and  let  me  know  the  result  If  Alice  is 
satisfied,  I  will  have  the  legal  -  document  made 
up  and  sent  over  for  her  signature.  With  heart- 
felt greetings,  A.  Schlens.' 

That  the  suggestion  that  the  appellant's 
share  of  her  father's  estate  was,  under  the 
terms  of  the  will,  to  remain  in  trust  like  the 
share  of  her  sister,  Mrs.  Von  Bose,  did  not 
meet  with  the  approval  of  Mrs.  Schubert  and 
the  appellant,  and  that  they  finally  deter- 
mined to  have  the  matter  submitted  to  the 
court,  Is  shown  by  the  following  letters 
from  Mr.  Schlens: 

."August  17,  1898.  Dear  Catherine:  Your 
letter  of  August  2  from  Norderney  has  been  re- 
ceived. I  have  expected  that  my  letter  about 
this  matter  would  cause  you  restlessness,  but  the 
matter  had  to  be  brought  up  for  discussion.  I 
am  sorry  to  hear  that  you  are  under  the  im- 
pression that  the  trustees  about  his  matter 
would  cause  trouble.  Please  understand  me 
once  and  for  all  forever,  that  the  trustees  don't 
want  anything  and  have  nothing  to  say.  They 
are  named  by  the  testament  as  managers,  and 
they  are  compelled  to  follow  the  provisions  and 
conditions  under  the  supervision  of  the  court  to 
Invest  income  funds  also  according  to  the  in- 
structions of  the  conrt,  and  for  the  conscientious 
carrying  out  of  these  provisions  they  have  been 
obliged  to  give  a  bond  of  $100,000  for  each 
child.  I  indose  a  short  extract  from  the  testa- 
ment leaving  out  formalities.  Mamie's  diare 
remains  in  trust.  She  received  from  her  twen- 
ty-first year  on  the  entire  income,  and  upon  her 
death  her  entire  estate  goes  to  her  children.  In 
the  event  that  she  dies  leaving  no  children,  one 
half  of  her  property  goes  to  you,  if  you  are  alive 
at  that  time;  the  other  half  goes  back  to  the  es- 
tate of  William  Wilkens.  Should  yon,  at  Ma- 
mie's death,  not  be  living,  Mamie's  entire  estate 
goes  back  to  the  estate  or  William  Wilkens.  No 
provision  has  been  made  for  the  after-born  chil- 
dren, except  that  the  trustees  are  authorized, 
up  to  the  time  that  they  arrive  at  the  age  of 
twenty-one  years,  to  r«mit  sufficient  funds  for 
their  education  and  support.  Then  comes  an 
additional  proviso  that  in  case  of  the  death  of 
the  diildren  without  leaving  any  children,  the 
same  conditions  shall  becrane  euective  as  with 
Mamie,  namely,  that  one  half  of  the  estate  goes 


to  yon  if  yon  are  alive  at  such  time,  and  the 
other  half  goes  bad:  to  the  estate  of  William 
Wilkens;  and  if  yon  are  not  alive,  the  entire 
estate  reverts  back  to  the  estate  of  William  Wil- 
kens. This  condition  has  reference  to  all  the 
afterbom  children,  both  Alice  and  Christian. 
For  instance,  Alice  marries,  and  the  trustees, 
after  having  converted  her  entire  estate  into 
cash,  send  same  to  Alice  upon  her  arriving  at 
the  age  of  twenty-one  years.  Her  husband 
would  get  hold  of  this  money,  gamble  or  spend 
it  recklessly;  all  such  things  have  happened 
before;  and  Alice  should  die  without  leaving' 
any  children,  the  money  is  gone.  In  that  event 
you  as  well  as  the  other  heirs  of  the  estate  of 
William  Wilkens  would  come  to  the  trustees 
and  demand  their  respective  shares  of  Alice's 
estate  according  to  the  provisions  of  the  testa- 
ment and  you  will  all  be  perfectly  justified  to 
make  such  a  demand.  Now,  if  the  trustees  have 
paid  Alice's  share  over  to  her,  then  in  that  event 
the  trustees  and  their  bondsmen  may  be  legally 
compelled  to  supply,  this  share  of  Alice's  estate 
out  of  their  own  pocket,  and  neither  the  trustees 
nor  their  bondsmen  can  afford  to  rnn  such  a 
risk.  After  this  explanation  yon  will  no  doubt 
perfectly  understand  that  Alice's  as  well  as 
Christian's  estate  must  remain  in  trust  It  was 
the  desire  of  the  deceased  to  provide  for  all 
his  children  and  to  safeguard  them  from  pover- 
ty. Charles  Wilkens  thanks  God  that  his  es- 
tate was  placed  in  trust;  he  would  have  former- 
ly, in  his  youthful  extravagance  perhaps  squan- 
dered his  estate,  and  would  have  undermined  his 
health,  whereas  he  is  now  comfortably  fixed  with 
his  wife  and  six  fine  children.  He  can  enjoy 
the  entire  income  and  can  afford  to  live  well 
on  it,  and  he  thanks  his  father  that  he  has  ia 
such  a  manner  provided  for  himself  and  fami- 
ly. I  have  seen  no  lawyers,  only  I  have  read 
the  testament  through  again  and  thought  it  over, 
and  the  above  is  the  result  If  yon  think  over 
this  matter,  no  doubt  you  will  agree  with  me. 
With  heartfelt  greetings.  Ad.  Schlensi" 

"September  26,  1898.  Dear  Catherine:  Up- 
on receipt  of  your  letter  of  the  20st  inst.  I 
went  to  the  office  of  Mr.  Slingluff  and  talked  the 
said  matter  over  with  him.  He  is  also  of  the 
opinion  that  it  would  be  best  for  all  parties 
concerned,  and  more  satisfactory,  if  we  would 
let  this  matter  be  decided  by  the  court.  Inas- 
much as  Mr.  Slingluff  represents  the  estate,  it 
will  be  necessary  to  select  another  attorney  to 
represent  Alice's  interest.  If  you  recall  the 
name  of  some  attorney,  let  me  hear  of  your  se- 
lection (Mr.  Frick  does  not  practice  any  more 
he  is  over  eighty  years  of  age).  If  you  cannot 
think  of  any  one  authorize  me  to  select  a  com- 
petent and  honest  lawyer.  I  ask  'for  an  imme- 
diate reply.  With  heartfelt  greetings.  Tour 
Ad.  Schlens." 

Accordingly  Alice  Wilkens  filed  a  petition 
In  the  circuit  court  for  Baltimore  county, 
"alleging,  among  other  things,  that  she  had 
attained  the  age  of  21  years  on  the  6th  of 
October,  1898,  and  that  she  was  entitled  to 
hold  her  property  free  and  discharged  from 
any  trust  whatever."  The  suit  was  pending 
In  the  lower  court  and  in  the  Court  of  Ap- 
peals until  June  21,  1899,  and  In  the  mean- 
time the  appellant  and  her  mother  were  kept 
advised  of  the  progress  of  the  case  by  Mr. 
Schlens.  After  the  decision  of  the  Court  of 
Appeals,  which  is  reported  in  89  Md.  529,  that 
"the  share  held  in  trust  and  set  apart  for 
Alice  Wilkens  became  vested  In  her  abso- 
lutely upon  her  attaining  the  age  of  21  years," 
Mr.  Schlens  wrote  Mrs.  Schubert  and  the  ap- 
pellant, fully  explaining  the  result  of  the 
caset  and  that  It  terminated  the  trasteeship. 
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'Hie  conclusion  of  fbe  suit  was  followed  by  a 
controversy  abont  counsel  fees,  which  Mr. 
Scblens  finally  succeeded  In  adjusting  In 
April,  1900.  The  court  having  determined 
that  the  appellant  was  entitled  to  the  pos- 
session of  ber  estate,  she  then  executed  a 
power  of  attorney  to  Mr.  Schlens,  under 
which  he  continued  to  exercise  practically 
the  same  powers  exercised  by  him  as  trus- 
tee, and  to  remit  to  her  regularly  the  income. 
On  the  6th  day  of  October,  1898,  the  day 
the  appellant  became  21  years  of  age,  She 
celebrated  at  her  mother's  home  her  engage- 
ment to  Capt  Von  Buchwaldt  of  the  German 
Army.  Shortly  thereafter  Mrs.  Schubert  be- 
gan to  hear  rumors  reflecting  unfavorably 
upon  the  character  and  habits  of  her  pros- 
pective son-in-law,  and  in  consequence  there- 
of she  became  very  much  opposed  to  the 
proposed  marriage  of  the  appellant.  She 
told  the  appellant  of  the  rumors  she  had 
beard,  and  insisted  apon  her  breaking  the  en- 
gagement, but  the  appellant  refused  to  ac- 
cede to  her  wishes,  and  firmly  resisted  the 
opposition  of  her  mother  and  all  the  other 
members  of  her  family  to  her  marriage. 
Mrs.  Schubert  stated  that  the  matter  was  a 
subject  of  daily  discussion  and  of  frequent 
quarrels  between  her  and  the  appellant,  and 
that  she  told  her  that  if  she  insisted  upon 
marrying  Capt.  Von  Buchwaldt  she  should  at 
least  dp  something  to  protect  her  property, 
and  that  the  appellant  agreed  with  her  "that 
some  steps  ought  to  be  taken."  She  says 
further  that  in  her  correspondrace  with  Mr. 
Schlens  she  told  him  how  unfortunate  they 
were,  and  tried  to  arouse  his  sympathy  for 
the  apx>ellant  as  her  guardian  and  relation; 
that  she  told  him  what  she  had  heard  abont 
Capt  Von  Buchwaldt,  thtit  he  was  not  trust- 
worthy, and  that  something  should  be  done 
to  prevent  his  getting  possession  of  the  ap- 
pellant's property.  In  the  summer  of  1900 
the  appellant's  sister,  Mrs.  Von  Bose,  and 
her  husband  decided  to  visit  America,  and 
Invited  the  appellant  to  accompany  them. 
Shortly  before  their  departure  the  appellant 
decided  to  do  so.  Her  mother  was  much 
pleased  with  the  idea,  and  hoped  that  the 
change  would  do  her  good,  and  that  she 
would  find  some  one  else  "that  she  would  like 
better"  than  Capt  Von  Buchwaldt  She  ad- 
vised her  to  consult  her  unde,  Mr.  Schlens, 
about  the  propriety  of  taking  some  step  to 
protect  her  property  in  the  event  of  her  pro- 
posed marriage.  On  their  way  to  America 
the  matter  was  discussed  by  her  and  her 
brother-in-law,  Capt  Von  Bose.  They  ar- 
rived in  New  York  in  August,  and,  after  re- 
maining there  a  few  days,  went  to  visit  Mr. 
Schlens  in  Baltimore.  Shortly  after  reach- 
ing Baltimore,  Capt.  Von  Bose  spoke  to  Mr. 
Schlens  about  the  opposition  of  the  family 
to  the  proposed  marriage  of  the  appellant, 
and  of  her  and  their  desire  that  something 
should  be  done  to  protect  her  property.  They 
remained  in  Baltimore  about  a  week,  and 
then  started  on  a  trip  to  the  West    On  the 


24th    of  August,    1900,    Mr.    Schlens    wrote 
Mrs.  Schubert  as  follows: 

"Dear  Catherine:  Our  travelers  left  us  on 
Tuesday,  the  21st.,  I  suppoae  they  are  now  at 
Niagara  Falls.  From  there  they  will  go  to 
Chicago,  where  Charles  Wilkens  will  look  after 
them.  They  arrived  here  one  month  too  soon, 
and  therefore  suffered  considerable  from  the 
heat  Their  appetites,  however,  was  good. 
Mamie  stated  that  she  had  gained  three  pounds 
here  in  Baltimore.  We  have,  as  yet,  not  talk- 
ed about  estate,  etc.  This  had  been  put  off  un- 
til their  return.  Relative  to  Chrissie's  estate 
the  legal  routine  has  to  be  followed.  This  can- 
not be  avoided." 

After  further  reference  to  his  nephew's 
estate,  the  letter  concluded,  "With  heartfelt 
greetings.  Tour,  Ad.  Schlens."  After  their 
return  to  Mr.  Schlens',  September  28th,  Cap- 
tain Von  Bose,  Mrs.  Von  Bose  and  the  appel- 
lant talked  with  Mr.  Schlens  abont  the  en- 
gagement of  the  appellant  to  Capt.  Von  Buch- 
waldt and  their  desire  to  protect  her  estate 
from  the  possible  consequences  of  an  unfortu- 
nate alliance.  As  the  result  of  these  con- 
versations they  all  went  to  the  office  of  Mr. 
Fielder  C.  SlinglufT,  who  had  always  acted 
as  counsel  for  the  several  estates  created  by 
the  will  of  the  appellant's  father,  and  there 
the  matter  was  carefully  and  fully  discussed 
with  Mr.  Fielder  C.  and-  Mr.  Lee  Sllnglnff. 
Abont  a  week  later  the  appellant  executed 
the  deed  of  trust  to  Mr.  Schlens  which  is 
the  subject  of  this  controversy,  and  which 
was.  In  accordance  with  the  advice  of  the 
counsel  and  understanding  then  had  with 
her,  withheld  from  record  until  after  she 
returned  home  and  had  an  opportunity  to 
consider  it  further,  consult  her  mother  and 
relatives,  and  cabled  Mr.  Schlens  to  have 
it  recorded.  Mr.  Schlens,  on  the  15th  of  Oc- 
tober, 1900,  wrote  Mrs.  Schubert  about  the 
execution  of  the  deed  as  follows: 

"Dear  Catherine:  Our  visitors  have  now  left 
us,  and  they  will  return  to  you  to-morrow,  per 
Steamer  Oeutschland.  Nellie  and  Ernst  are  al- 
so in  New  York,  as  well  as  Willie,  they  will  see 
them  off.  I  hope  that  all  three  have  had  a 
good  time,  and  that  they  will  have  lots  to  tell 
yon,  as  to  what  they  have  seen.  With  Alice  I 
had  a  long  and  earnest  conversation.  Have  ex- 
plained to  her  that  she  could  not  respect  and 
trust  that  man  and  mutual  respect  and  confi- 
dence were  the  foundation,  and  the  first  condi- 
tions of  a  happy  marriage.  If  ber  father  would 
still  be  living,  he  would  positively  refuse  his 
consent  Alice  realized  the  truth  of  all  this, 
bnt  she  seems  to  be  so  taken  up  with  that 
man,  that  I  fear  that  nothing  can  save  her,  and 
that  she,  with  her  eyes  open,  is  running  into 
her  misfortune.  I  deem  it  my  duty  to  protect 
her  interests,  with  all  my  might,  and  with  all 
my  might  to  protect  her  estate.  After  a  mu- 
tual talk  with  Alice,  Dolly,  Mamie,  Captain 
and  Mrs.  Von  Bose  and  Willie,  we  proceeded  to 
Mr.  Slingluff's  office,  and  Alice  made  a  deed  of 
trust  wherein  she  transfers  ber  entire  estate  to 
me  as  trustee,  so'  that  she,  like  Mamie,  only 
received  ber  entire  income,  but  she  can  exercise 
testamentary  disposition  over  same,  which  is 
not  the  case  with  Mamie.  This  deed  of  trnst 
has  been  left  in  my  keeping.  The  same  shall 
not  go  into  court  on  record,  that  is,  shall  not  be- 
come operative  until  Alice  has  talked  with  you 
abont  the  matter.  She  will  then  telegraph  to 
me.  So  consider  this  seriously.  Personally  I 
have  leas  work  if  Alice's  estate  remains  in  her 
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«mtioI,  as  It  is  now,  but  as  tbe  matter  stands 
now,  I  would  cheerfully  undertake  the  extra 
work,  in  order  to  safeguard  Alice.  It  would  be 
too  abominable  if  this  jiice  estate,  for  which  her 
father  worked  so  hard,  should  be  squandered,  so 
that  the  blinded  Alice  would  suffer  poverty. 
Dolly  told  me  he  would  attend  to  it  that  Alice 
would  malie  a  contract  before  her  marriage,  so 
that  ber  income  would  not  be  liable  for  his 
debts,  and  could  only  be  used  for  ber  support. 
If  all  this  is  carried  out,  of  which  Alice  of 
course  will  tell  Bucfawaldt,  then  perhaps  he  will 
step  back  when  he  as  a  money  nnnter  realized 
that  he  cannot  get  his  hands  on  the  estate.  This 
deed  of  trust  cannot  be  revoked.  Alice  said  she 
understood  everything  and  will  explain  things 
further  to  you,  bond,  furnishings  she  can  re- 
ceive with  consent  of  the  court.  Consider  every- 
thing fully.  These  are  serious  matters,  which 
will  have  to  be  looked  at  from  every  view  point. 
With  heartfelt  greetings,  Your,  Ad.  Schlens." 

The  deed,  which  was  executed  on  the  8th 
of  October,  1900,  and  conyeyed  ell  her  proper- 
ty and  estate,  estimated  to  be  worth  about 
$250,000,  Including  ber  interest  in  the  prop- 
erty mentioned  in  the  marriage  settlemenit 
with  her  mother,  Gustav  A.  Schlens,  of  Bal- 
timore city,  In  trast,  recites: 

"Whereas  the  said  Alice  Wilkens  has  attained 
the  age  of  twenty-one  years,  and  has  received 
her  share  of  her  father,  William  Wilkens'  es- 
tate, and  is  desirous  of  settling  her  property 
in  trust,  as  hereinafter  particularly  set  forth, 
and  by  so  doing  carry  out  the  true  intention  of 
ber  father  in  securing  for  herself  during  her 
lifetime,  the  sole  and  separate  use  of  the  in- 
come of  the  property  so  inherited,  notwithstand- 
ing the  fact  that  the  Court  of  Appeals  has  de- 
cided that  said  provision  of  her  father's  will  did 
not  apply  to  her  share  of  bis  estate,  and  that 
she  was  entitled  to  the  same  absolutely." 

It  requires  the  trustee  to  collect  the  In- 
come, rents,  etc.,  and  after  the  payment  of 
all  expenses,  taxes,  etc.,  and  the  "usual  com- 
missions to  the  trustee  for  his  services,"  "to 
pay  OTer  out  of  the  net  Income  thereof,  to 
said  Alice  Wllkehs  for  her  maintenance  and 
support,  for  and  during  her  natural  life,  so 
much  thereof  as  she  may  demand  and  ask 
for,"  and  to  invest  the  balance  of  said  in- 
come.   It  further  prorides  that: 

"In  the  event  of  said  Alice  Wilkens  marry- 
ing and  leaving  issue  or  descendants  of  issue 
living  at  the  time  of  ber  death,  the  property 
hereby  conveyed,  shall,  upon  the  death  of  the 
said  Alice  Wilkens,  be  divided  among  said  is- 
sue or  descendants  of  issue  per  stirpes  and  not 
per  capita;  but  in  the  event  of  the  said  Alice 
Wilkens  not  marrying,  or  marrying  and  leaving 
no  issue  or  descendants  of  issue  living  at  the 
time  of  her  death,  the  power  to  dispose  of  the 
whole  or  any  part  of  the  estate  hereby  conveyed 
by  will,  is  reversed  to  the  said  Alice  Wilkens, 
and  in  that  event,  the  same  may  be  disposed  or 
by  will  as  if  this  deed  bad  never  been  executed; 
but  in  case  said  Alice  Wilkens  does  not  marry, 
or  marries  and  leaves  no  issue  or  descendants 
of  issue  surviving  her  at  the  time  of  her  death, 
and  dies  without  having  disposed  of  the  whole 
or  any  portion  of  said  estate  by  will,  then  and 
in  that  event,  all  of  said  property  hereby  con- 
veyed, or  the  remaining  portion  not  disposed  of 
as  above,  shall  pass  to  her  heirs  at  law  and  dis- 
tributees according  to  the  Maryland  law  of  in- 
testacy." 

The  trustee  Is  authorized,  in  case  the  ap- 
peflant  desires  to  invest  a  portion  of  the 
principal  of  the  trust  estate  in  a  "homestead," 
to  convert  a  part  of  the'  property  into  cash 


and  to  advance  so  much  of  the  principal  as 
he  may  deem  pro];)er  for  that  purpose.  He 
is  also  given  ample  power  to  invest  and 
to  change  the  investments  of  the  estate,  and 
Is  required  to  report  his  proceedings  In  the 
execution  of  the  trust  annually  to  the  cir- 
cuit court  of  Baltimore  city  or  some  other 
court  of  equity  of  competent  Jurisdiction. 
In  case  of  the  resignation,  removal,  or  death 
of  said  trustee  the  court  which  assumes  Jur- 
isdiction of  the  trust  is  expressly  authorized 
to  appoint  as  his  successor  such  person  as  the 
appellant  shall  recommend. 

Mrs.  Schubert,  who  two  years  before,  re- 
sisted the  suggestion  that  the  appellant's  es- 
tate was  under  the  will  of  ber  father  to  be 
held  In  trust,  was  consistently  averse  to  the 
deed  of  trust  becoming  operative,  and  it  was 
only  after  the  appellant  persisted  in  her  de- 
termination to  marry  Capt.  Von  Bucbwaldt 
that  she  was  willing  to  give  her  consent  to 
the  deed  being  recorded.  After  the  appel- 
lant returned  to  her  home  from  her  trip  to 
America  Mrs.  Schubert  continued  her  bit- 
ter opposition  to  the  marriage,  and  the  ap- 
pellant finally,  in  Deceml>er,  1900,  determined 
to  abandon  her  home  and  go  to  the  parents 
of  her  prospective  husband.  On  the  28th 
day  of  December,  1900,  Mrs.  Schubert  wrote 
Mr.  Schlens: 

"Dear  Adolf:  As  I  promised  you  I  write  to 
day  to  tell  you  the  final  decision  of  Alice's  fate. 
Perhaps  she  had  written  you  already,  that  she 
has  taken  her  fate  in  her  own  hands  and  by 
choosing  between  this  stranger  and  her  own 
mother,  has  deserted  me.  She  defiantly  forced 
my  consent  to  her  marriage,  was  tired  of  the 
long  struggle.  Now  she  is  visiting  her  parents- 
in-law  and  will  probably  be  married  there,  for 
my  husband  had  forbidden  the  bouse,  to  this 
man,  who  deceived  us  so,  this  is  the  thanks  I 
get,  for  loving  my  child  over  twenty  years 
and  being  a  true  mother,  a  tew  sweet  words  and 
promises  from  a  giddy  fellow  and  all  is  forgot- 
ten. Mamie  and  Chrissie,  I  am  thankful  to  say, 
sympathize  with  me  in  the  wrong  Alice  has 
done.  I  cannot  protect  my  poor  child  now,  will 
you  please  do  what  you  can  for  her?  I  have 
withheld  my  consent  to  the  tying  up  of  her 
money  on  the  hope  she  would  change  tier  mind 
and  would  marry  a  respectable  man,  who  would 
later  manage  her  estate.  But  that  will  not  be, 
and  before  leaving  I  gave  her  the  advice  to  write 
you,  that  you  have  it  legally  settled  in  court. 
What  sad  holidays  we  passed  under  these  cir- 
cumstances you  may  well  imagine.  Mother  and 
I  have  fallen  out  about  this  affair,  as  she  at 
all  times  in  the  most  unaccountable  manner  toolc 
the  part  of  this  man,  and  is  greatly  responsible 
for  the  trouble.  She  may  call  me  a  disobedient 
daughter,  but  she  urged  my  daughter  to  disobey 
me  and  for  this  I  cannot  forgive  her.  Chrissie 
probably  answered  your  letter.  He  was  much 
pleased  with  the  large  draft.  I  have  his  bank 
book  and  give  him  what  he  needs.  With  kind- 
est regards,  your  Catherine  Schubert" 

The  appellant  must  also  have  written  Mr. 
Schlens  of  the  step  she  had  taken,  for  in 
his  letter  to  her  of  January  8,  1901,  he  says: 

"Dear  Alice:  Tour  letter  of  December  24th 
from  Glucksburg  duly  received,  as  well  as  your 
postcard  of  the  27th.  So  the  dice  are  cast. 
You  have  left  your  parental  home  to  belong  to 
the  man  of  your  choice.  I  shall  refrain  from 
any  further  comments,  but  I  hope  and  wish  that 
this  most  important  step  will  turn  out  to  your 
welfare  and  lead  to  your  happiness." 
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He  asked  ber  to  send  blm  a  copy  of  the 
marriage  contract,  in  order  that  be  might 
bare  a  clear  understanding  of  it,  and  the 
rest  of  his  letter  refers  to  certain  sums  of 
money  which  she  requested  and  which  she 
was  required  to  deposit  as,  according  to  his 
letter,  "a  bond  for  Capt  Buchwaldt,"  and 
to  certificate  of  her  birth,  which  she  was  ex- 
pected to  furnish.  The  two  following  let- 
ters from  Mrs.  Schubert  to  Mr.  Schlens  are 
the  best  evidence  of  the  relations  then  ex- 
Isting  between  her  and  the  appellant: 

"Dresden,  Jan.  21,  1901.  Dear  Adolf:  Tour 
letter  containing  draft  was  promptly  received, 
and  I  return  you  the  receipt  for  tne  same  with 
many  thanks  that  much  to  my  sorrow,  this  af- 
fair of  Alice's  has  been  settled,  you  know  from 
my  letter.  Unfortunately  I  knew  that  if  I 
forced  a  decision  it  would  be  to  this  end  as 
Alice  was  blindly  infatuated  with  this  person. 
She  has  now  taken  her  fate  in  her  own  hands 
and  must  see  how  she  gets  along.  As  I  hear 
she  has  at  least  had  enough  sense  to  tie  up 
her  estate  over  there.  Here  in  Germany  it  is 
necessary  to  make  a  marriage  contract,  Alice 
has  made  one,  but  has  not  shown  it  to  me — 
the  foolish  girl  has  lost  all  confidence  in  me.  I 
had  told  her  she  must  choose  between  Buch- 
waldt and  me,  and  she  did  so,  as  two  days  be- 
fore Christmas  she  left  for  Glucksburg,  to  visit 
her  parents-in-law,  from  where  she  will  probably 
marry,  when,  not  even  her  own  mother  has  an 
idea.  May  she  find  the  happiness  for  wtiich  she  is 
making  such  sacrifices.  With  kindest  regards, 
Tour  Catherine  Schubert." 

"February  8,  1901.  Dear  Adolf:  Toar  letter 
surprised  me  greatly,  Alice  has  so  completely 
estranged  herself  from  me,  that  I  know  noth- 
ing and  must  hear  through  strangers,  that  at 
this  or  that  time  is  to  be  the  marriage  of  my 
daughter.  They  say  it  is  to  be  within  the  next 
few  days  but  I  hardly  think  so  as  she  hasn't 
the  caution  yet.  As  Buchwaldt  is  now  captain 
he  needs  only  a  marriage  which  will  yield  1500 
M.  interest,  namely  the  amount  of  37,500  M. 
at  4%.  Alice  does  not  even  need  the  ready  mon- 
ey, consequently  you  need  only  have  the  Ger- 
man consul  in  Baltimore  to  certify  that  this 
money  is  hers  and  these  authentic  papers  you 
may  send  over  as  to  her  request  for  yon  to  send 
her  $50,000  I  am  as  much  surprised  as  you. 
It  seems  to  me  as  the  B.  wanted  to  secure  him- 
self against  any  risk  he  is  taking  in  marrying 
Alice.  In  your  place  I  would  make  all  possible 
objections  before  sending  her  the  money.  Every- 
body here  advises  me  to  make  a  very  binding 
marriage  contract,  but  I  am  helpless,  as  I  have 
no  power  whatever  over  Alice.  After  begging 
her  urgently,  she  sent  a  marriage  contract  or 
rather  a  copy  of  it  to  Dollie,  but  it  was  un- 
signed. Whether  the  original  is  signed  or  where 
it  is  she  does  not  mention.  She  will  probably 
send  you  a  copy,  cannot  you  as  ber  old  guardian 
demand  a  copy  that  has  been  duly  authenticated 
and  keep  it  for  her?  She  acts  in  this  matter 
as  though  we  were  her  enemies,  though  it  is  all 
for  her  good.  You  will  see  by  the  contract  that 
only  in  case  of  her  death  is  it  necessary  to  in- 
vest the  sum  of  $50,000  here  consequently 
tttere  is  no  need  for  you  to  send  it  now.  I  can- 
not explain  it  any  other  way  but  that  B.  cannot 
get  the  money  into  bis  hands  quickly  enough. 
Does  he  want  to  pay  debts  with  it?  I  cannot 
find  out  and  Alice  would  probably  be  only  too 
glad  to  pay  them.  The  marriage  contract  is 
crude,  no  provision  is  made  in  case  she  dies  and 
leaves  children.  I  thought  she  needed  my  writ- 
ten consent  to  her  marriage,  but  that  is  not  nec- 
essary in  Prussia,  so  unknowingly  I  gave  Mr. 
Von  Buchwaldt  advantages.  He  is  rid  of  the 
troublesome  parents-in-law  and  gets  the  wealthy 
girl.  I  have  reproached  myself  often  that  I 
hindered  the  tying  up  of  Alice's  money,  but  I 


did  not  think  my  gentle  Alice  conld  be  so  stub- 
born. .  I  could  cry  when  I  think  that  the  money 
for  which  my  deceased  husband  worked  so  hard, 
will  be  in  the  possession  of  a  dissolute  Prussian 
lieutenant.  I  send  you  a  copy  of  the  contract, 
will  close  this  with  kindest  regards.  Your 
Catherine  Schubert." 

Mr.  Schlens  received  from  the  appellant  a 
cablegram  requesting  him  to  send  her  a  cer- 
tain check  and  directing  him  to  file  the  deed 
of  trust,  and  on  the  same  day  be  wrote  her 
in  reply  as  follows: 

"Jan.  28tb,  1901.  Dear  Alice:  To-day  I  re- 
ceived vour  dispatch,  'Send  Check,  Reichsbank, 
Aupstelle,  Stettin,  file  deed,'  and  I  presume  that 
the  demanded  check  is  intended  for  the  bund 
M.  65,000.  I  will  have  to  sell  bonds  for  that 
purpose,  and  will  send  you  the  money  by  next 
mail.  The  deed  of  trust  I  will  not  place  in 
conrt  until  I  hear  from  you  further,  and  until 
I  have  received  a  copy  of  the  marriage  contract. 
After  the  trust  deed  is  once  on  file  then  I  can- 
not send  you  the  said  $50,000  except  with  the 
consent  of  tbe  court.  I  deem  it  my  duty  to 
stand  by  you,  according  to  my  best  knowledge, 
just  you  depend  on  me.  Your  true  Uncle, 
Adolph." 

Having  received  Mrs.  Schubert's  letter  of 
January  21st,  Mr.  Schlens  again  wrote  the 
appellant  on  February  I,  1911: 

"Dear  Alice:  I  wrote  to  you  on  the  28th  of 
January  and  received  a  letter  from  your  mam- 
ma to-day,  dated  the  21st  day  of  January, 
wherein  she  confirms  that  your  estate  here 
should  again  be  placed  in  trust,  which  agrees 
with  your  dispatch  of  January  27th.  Inasmuch 
as  matters  were  not  quite  clear  to  me  I  went 
with  your  dispatch  and  mamma's  letter  to  Mr. 
SlingluS,  in  order  to  obtain  his  opinion,  as  a 
lawyer.  After  careful  consideration,  he  told 
me  it  was  my  du^  to  take  the  trust  deed  with- 
out delay  into  court  to  go  on  record,  which  I 
did  at  once,  and  now  I  cannot  do  anything 
without  the  sanction  of  the  court.  The  matter 
concerning  the  bond  I  had  attended  to  before, 
and  so  the  court  had  nothing  to  do  witli  that  at 
that  time.  I  could,  however,  obtain  no  check  in 
Baltimore  on  the  Reichsbank,  but  I  inclose  one 
on  the  Dresden  Bank,  Berlin,  for  M.  65,000. 
This  check  is  issued  by  Alexander  Brown  & 
Sons,  the  largest  Banking  House.  They  are 
multi-millionaires,  and  you  will  have  no  trou- 
ble with  same.  I  would  advise  yon  to  have  this 
bond  taken  out  in  your  name  in  tbe  new  4% 
government  loan  and  Prussian  state  loan. 
Please  acknowledge  receipt  of  above.  With 
heartfelt  greetings.  Your  true  Uncle,  Adolph 
Schlens." 

On  the  5th  of  February  Mr.  Schlens,  In 
order  to  guard  against  tbe  possibility  of  his 
letter  of  the  first  and  tbe  inclosed  check  be- 
ing lost,  sent  the  appellant  a  copy  of  said 
letter  and  a  duplicate  check  for  the  amount 
therein  mentioned,  and  on  the  7th  of  Febru- 
ary the  appellant  wrote  Mr.  Schlens,  ac- 
knowledging receipt  of  tbe  check  and  con- 
firming her  cablegram,  as  follows: 

"Glucksburg,  7  B'ebruary,  1901.  Dear  Uncle 
Adolf:  I  received  the  check  and  sent  you  to-  . 
day  receipt  for  tbe  same.  As  you  know  from 
my  telegram  I  desired  the  check  for  the  guar- 
antee fund  to  be  made  payable  to  the  Reicks- 
bank  in  Stettin,  it  will  simplify  matters  when 
my  future  husband  buys  the  necessary  bonds 
there.  I  do  not  know  positively  whether  31/2% 
Prussian  Consols  are  required,  if  not,  I  will  of 
course  take  4%  Reichsanleihe,  as  you  wrote  me. 
Many  thanks,  dear  uncle  Adolf,  for  the  trouble 
you  had  getting  tbe  certificate  of  birth  for  me. 
Father,  when  he  gave  me  my  certificate  of  bap- 
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tigm  and  confirmation  in  Dresden  said ;  That 
waa  all  he  had,  possibly  the  certificate  of  bap- 
tism is  sufficient.  Inclosed  you  will  find  the 
man-iage  contract.  As  you  will  notice  therein 
I  wiU  have  the  sole  manaj^ment  of  my  es- 
tate, if  this  is  not  expressly  mentioned  the  hus- 
band has  the  management  In  the  contract  of 
the  separation  of  estates  the  clause  was  in- 
serted that  I  shall  never  be  held  liable  for  debts. 
To  place  my  estate  absolutely  safe  I  telegraphed 
to  you  "file  deed.'  We  had  already  agreed  on 
evefything  and  I  would  have  had  it  then  invest- 
ed if  Mama  had  not  at  first  been  so  opposed  to 
it  The  CJonsens  must  be  handed  in  by  Feb- 
ruary 15th,  therefore  I  telegraphed  and  hope 
soon  to  hear  from  you.  My  wedding  will  take 
place  about  the  middle  of  March.  Tbanlcing 
you  for  all  yonr  trouble  and  with  best  love, 
rour  Alice." 

"I  hope  you  are  just  as  well  and  healthy  as 
when  we  saw  you  last  fall." 

On  the  16th  of  February  the  appellant 
again  wrote  Mr.  Sctalena: 

"Glucksburg,  February  16,  1901.  Dear  Unde 
Adolph :  Many  thanks  for  tne  check  which  I  re- 
ceived the  13th  inst  and  I  herewith  send  you  a 
receipt.  To-day  I  received  the  duplicate  check 
and  the  copy  of  your  letter.  I  have  already 
cashed  the  original  check  as  it  was  urgent, 
and  I  expect  to  hear  from  my  intended  in  ref- 
erence to  buying  the  papers.  I  was  very  glad 
you  sent  the  check  so  promptly,  the  copy  of  my 
marriage  contract  you  have  probably  received, 
the  attorney  drew  it  up  so  that  the  200,000  M. 
shall  not  be  invested  until  immediately  after 
my  death  and  my  husband  then  to  receive  the 
interest.  The  deed  of  trust  has  been  executed, 
and  we  can  all  feel  assured  that  the  money  of 
my  dear  father  cannot  be  squandered.  It  is 
now  perfectly  safe  and  the  best  I  could  do  has 
been  done.  Of  papers  for  my  marriage  I  still 
need  a  certificate  from  the  proper  authority  in 
Baltimore,  that  according  to  the  laws  of  the 
state  of  Maryland  there  is  no  obstacle  to  my 
entering  the  state  of  matrimony.  This  certifi- 
cate must  be  authenticated  by  the  German  Con- 
sul in  Baltimore,  that  the  authority  in  Balti- 
more giving  the  certificate  has  the  power  to 
do  so.  Further  I  need  papers  or  certificate 
stating  that  my  father  was  an  American  citi- 
zen. This  will  answer  instead  of  American  citi- 
lenship  papers  for  me,  as  I  have  no  certificate  to 
show  I  am  American,  this  need  not  be  authenti- 
cated by  the  consul.  I  beg  yon  to  try  immedi- 
ately to  get  these  papers  for  me.  If  the  certifi- 
cate of  the  authorities  cannot  be  gotten  and  you 
cannot  get  the  papers,  please  let  me  know  by  tel- 
egram. If  this  certificate  cannot  possibly  be  ob- 
tained, it  may  be  dispensed  with.  Aren  t  these 
troublesome  formalities  which  are  necessary 
here?  The  papers  are  necessary  for  the  civU 
marriage.  Please  procure  them  as  soon  as  pos- 
sible or  telegraph  me  if  you  cannot  get  them. 
With  kindest  regards  and  much  love  for  you. 
Your  Alice." 

The  appellant  and  Capt.  Von  Buchwaldt 
were  married  in  April,  1901.  Mrs.  Schubert 
did  not  attend  the  wedding,  and  she  states 
that  the  appellant  visited  her  in  the  follow- 
ing December,  bat  that  "the  final  reconcilia- 
tion" did  not  take  place  until  the  "birth  of 
°  her  grandson  in  Stockholm."  The  deed  of 
trust  was  recorded  as  stated  in  Mr.  Schlens' 
letter,  a  copy  of  It  vras  sent  to  the  appellant, 
and  Mr.  Schlens  has  continued  ever  since  to 
administer  the  trust  nnder  the  Jurisdiction 
of  the  circuit  court  No.  2  of  Baltimore  city. 
In  April,  1907,  the  appellant  wrote  Mr. 
Schlens  to  know  if  the  deed  of  trust  could 
not  be  revoked,  and  she  says  that  she  did  so. 


not  with  the  view  of  taking  "the  manage- 
ment of"  her  property  from  her  uncle,  who 
had  always  managed  it  "as  well  as  possible," 
but  with  the  idea  of  having  her  "cash  prop- 
erty" sent  her  in  order  to  avoid  double  tax- 
ation.   Mr.  Schlens  wrote  her  in  reply: 

"If  the  cause  has  been  removed,  on  account 
of  which  you  at  that  time  placed  your  estate  in 
trust,  or  if  the  conditions  have  changed  to  such 
an  extent  that  a  revocation  of  the  trusteeship 
is  desirable,  then  I  cannot  blame  you  if  you  de- 
sire again  to  take  the  management  of  your  es- 
tate in  your  own  bands." 

He  told  her  that  he  had  seen  an  attorney 
about  it,  and  that  he  shook  his  head,  but 
said  that  he  would  consider  the  matter  care- 
fully and  give  him  an  opinion.  He  then 
added: 

"I  personally  would  be  agreeable  if  the  trust 
could  be  revoked.  I  am  getting  older  and  have 
enough  business." 

About  two  weeks  later  he  wrote  her  inclos- 
ing the  written  opinion  of  Messrs.  Slingluff 
ft  Slingluff,  attorneys,  in  which,  after  stating 
that  the  only  reasons  assigned  by  the  appel- 
lant for  revoking  the  deed  of  trust  was  the 
heavy  expense  of  the  administration  of  the 
trust  and  her  desire  to  avoid  "the  payment 
of  taxes  upon  her  property  in  this  country, 
as  well  as  upon  her  income  therefrom  in 
Germany,"  and  after  a  review  of  all  the 
circums];ance8  attending  the  execution  of 
the  deed  and  some  of  the  Maryland  cases 
bearing  upon  the  question,  they  advised  him 
tliat,  as  it  would  be  impossible  for  the  ap- 
pellant "to  contest  the  deed  on  the  ground 
that  It  was  not  her  free  and  voluntary  act, 
there  Is  no  way  to  revoke  it  or  have  it  set 
aside."  Some  time  after  receiving  that  opin- 
ion the  appellant,  without  the  knowledge  of 
Mr.  Schlens,  employed  other  counsel,  and  the- 
original  bill,  which  is  not  in  the  record,  was, 
as  we  have  said,  filed  in  1911  against  Mr. 
Schlens,  trustee,  her  mother,  sister,  and 
brother,  and  all  other  persons  having  any 
possible  Interest  in  the  property  conveyed  by 
deed. 

The  evidence  shows  that  the  rumors  tliat 
excited  so  mudi  opposition  on  the  part  of  the 
appellant's  family  to  her  marriage  were  not 
well  founded,  and  that  Oapt  Von  Buchwaldt 
has  won  and  deserves  their  confidence  and 
respect  Mrs.  Schubert,  her  son,  Mrs.  \oa 
Bose  and  her  husband,  who  in  1899  and  1900 
advised  the  appellant  to  take  some  step  to 
protect  her  property  from  the  consequences 
of  what  they  then  thought  would  be  a  most 
unfortunate  marriage,  were,  in  1912,  12  years 
later,  called  to  testify  in  her  behalf  for  the 
purpose  of  showing  that  the  paper  she  then 
signed  to  accomplish  that  end  was  executed 
against  her  will  and  under  a  mistaken  belief 
as  to  its  terms. 

In  reviewing  the  evidence  in  the  case  we 
have,  at  the  risk  of  greatly  extending  this 
opinion,  referred  to  the  correspondence  be-' 
tween  the  appellant,  her  mother,  and  Mr. 
Schlens,  all  of  which  was  in  German  at  some 
length,  because  it  furnishes  a  contemporane- 
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ous  history  of  the  events  leading  ap  to  and 
following,  and  the  conditions  attending,  the 
execution  of  the  deed  in  question,  shows  with 
unerring  accuracy  the  intention  of  the  par- 
ties and  the  motives  that  actuated  them,  and 
sheds  a  light  upon  the  transaction  that  can- 
not be  gathered  from  the  testimony  of  wit- 
nesses whose  recollections  are  necessarily  af- 
fected by  the  lapse  of  time,  and  unconsciously 
colored  by  the  suggestions  of  changed  con- 
ditions.  Without  meaning  to  intimate  that 
any  of  the  witnesses  who  testified  on  behalf 
of  the  appellant  intentionally  misrepresented 
the  facts  to  which  their  testimony  relates, 
we  think  the  letters  and  other  evidence  to 
which  we  have  referred  furnish  a  complete 
answer  to  the  averments  of  the  bill.  Mrs. 
Schubert  and  the  appellant  knew  that  Mrs. 
Yon  Bose's  estate  was  held  in  trust,  and 
when,  in  1898,  it  was  suggested  that  the  ap- 
pellant's estate  was  subject  to  like  restric- 
tions, they  resisted  it  to  the  point  of  having 
her  absolute  right  to  her  property  determin- 
ed by  the  Court  of  Appeals  of  this  state. 
She  then  executed  a  power  of  attorney  to 
Mr.  Schlens  giving  him  the  management  of 
her  estate,  and  after  hearing  the  unfavor- 
able reports  about  her  prospective  husband, 
she  agreed  with  her  mother  and  the  other 

•  members  of  her  family  that,  in  view  of  her 
determination  to  marry  him,  she  should  take 
proper  steps  to  protect  her  property.  The 
deed  was  executed  while  she  was  on  a  visit 
to  America,  but,  under  the  advice  of  counsel, 
it  was  withheld  from  record  in  order  that 
she  might  have  further  time  to  consid»  It 
and  to  consult  her  family  and  friends.  Mr. 
Schlens  Immediately  wrote  Mrs.  Schubert, 
explaining  the  provisions  of  the  deed,  and 
telling  her  that,  while  the  appellant  said 
she  understood  everything,  it  should  not  ue- 
come  operative  until  she  and  the  appellant 
had  given  it  further  and  careful  considera- 
tion. He  told  her  that  it  oould  twt  be  re- 
voked, and  said  that  it  was  a  serious  matter 
which  should  "be  looked  at  from  every  view- 
point." The  appellant  lived  with  her  moth- 
er until  a  few  days  before  Christmas  in  1900, 
when  she  left  home  because  of  the  continued 
opposition  to  her  marriage.  Mrs.  Schubert 
then  wrote  Mr.  Schlens  that  she  no  longer 
had  any  influence  over  the  appellant,  and  re- 
gretted that  she  had  opposed  the  recording 
of  the  deed  of  trust  It  was  not  until  a 
month  later  that  the  appellant  cabled  Mr. 
Schlens  to  file  the  deed,  and  about  a  week 
later  wrote  him  that  they  "had  already 
agreed  to  everything,"  and  that  she  would 
have  had  the  deed  recorded  sooner  If  her 
mother  bad  not  been  opposed  to  It  This 
evidence  alone  leaves  no  escape  from  the 
conclusion  that  the  appellant  not  only  fully 
understood  that  the  deed  could  not  be  re- 
voked, but  that  In  directing  Mr.  Schlens  to 
have  the  deed  recorded  she  acted  inde- 
pendently of  any  influence  of  her  mother. 
But  this  is  not  all.    Mr.  Schlens,  Mr.  Fleld- 

.  er  C.  SllnglufC  and  Mr.  Lee  SUnglufl  testify 


that  the  terms  of  the  deed  were  fully  dis- 
cussed and  carefully  explained  to  the  appel- 
lant in  Mr.  Slinglutrs  ofSce;  that  the  ap- 
pellant apparently  understood  English  very 
well ;  that  Mr.  Slingluff  referred  to  and  dis- 
cussed the  case  of  Whitridge  v.  Whitridge, 
supra,  and  suggested  to  the  appellant  that 
she,  like  the  plaintifF  In  that  case,  might  aft- 
er executing  the  deed  attempt  to  have  it  set 
aside,  and  that  she  resented  the  idea;  that 
he  also  suggested  to  her  the  propriety  of  mak- 
ing spme  one  else  the  trustee,  and  advised 
her  to  consult  other  counsel,  and  that  she  de- 
clined to  do  so ;  that  in  discussing  the  terms 
and  eftect  of  the  deed  Mr.  Schlens  frequently 
explained  to  her  in  German  what  was  said 
by  counsel;  that  after  the  deed  had  been 
prepared  the  appellant  went  to  the  office  of 
Mr.  Slingluf[  to  execute  It ;  that  It  was  then 
read  and  explained  to  her  In  Ekigllsh  and 
German;  that  she  desired  the  deed  as  first 
written  to  be  changed  in  two  particulars; 
that  the  changes  were  accordingly  made;  and 
that  the  deed  was  then  executed  by  her  with 
the  understanding  that  it  would  not  be  re- 
corded until  after  she  returned  home,  and  had 
a  chance  to  consider  it  further  and  to  consult 
her  family  and  cable  Mr.  Schlens  to  have  it 
recorded.  Mr.  Semens  says  that  when  the 
appellant  first  spoke  to  him  about  protecting 
her  property  from  the  risks  of  an  unfortunate 
marriage,  she  told  him  that  she  wanted  it 
placed  in  trust  like  her  sister's,  Mrs.  Von 
Hose's,  estate.  It  is  true,  the  recollection  of 
the  appellant  and  of  Mrs.  and  Captain  Von 
Bose  as  to  what  was  said  in  Mr.  Sllngluff's  of- 
fice is  not  in  entire  accord  with  the  testimony 
of  the  others  present,  but  the  appellant  says 
that  her  uncle,  Mr.  Schlens,  In  whom  she 
had  complete  confidence,  did  not  influence 
her  to  execute  the  deed,  and  his  version  and 
that  of  the  two  counsel  Is  corroborated  by 
the  other  and  unquestioned  evidence  in  the 
case,  and  shows  that  they  did  everything  that 
prudence  could  suggest  in  order  to  make  her 
fuUy  understand  and  appreciate  the  effect  of 
the  step  she  was  about  to  take,  and  to  cau- 
tion and  guard  her  against  the  possibility 
of  too  hasty  action.  At  the  time  she  executed 
the  deed  the  appellant  was  23  years  of  age, 
well  educated  and  intelligent,  and  of  resolute 
and  positive  character,  with  a  judgment 
ripened  by  experience  and  opposition;  and, 
to  strike  down  a  deed  executed  under  the 
circumstances  disclosed  in  this  record  would 
in  effect  deprive  every  man  and  woman  of 
the  power  to  protect  his  or .  her  property 
from  the  danger  of  loss  to  which  It  is  Jikely 
to  be  exposed.  Fortunately  for  the  appellant 
the  contingency  for  which  she  provided  has 
not  arisen,  and  it  is  perhaps  but  natural 
that  she  should  now  desire  to  avoid  the  in- 
convenience of  an  unnecessary  precaution. 
But  if  her  fears  and  apprehensions  had  been 
realized  the  deed  would  have  afforded  her 
much  needed  protection. 

Counsel  for  the  appellant  urge  that  the 
fact  that  the  deed  does  not  contain  a  povrer 
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of  reTOcation  "caste  a  suspicion"  upon  It,  but 
while  tbat  fact  Is  to  be  considered  with  all 
other  circumstances  surrounding  the  execu- 
tion of  the  deed,  it  does  not  warrant  the 
conclusion  that  the  appellant  did  not  under- 
stand it  Such  a  provision  would  hare  de- 
feated the  very  purposes  for  which  the  deed 
was  executed  by  exposing  the  appellant's  es- 
tate to  the  danger  against  which  she  sought 
to  guard  It  In  the  case  of  Dayton  v.  Stew- 
art supra.  Judge  Jones  said: 

"The  object  of  the  deed  as  expressed  on  the 
face  of  it,  and  as  it  appears  In  evidence,  was  to 
secure  the  property  thereby  conveyed  to  the 
grantor  and  to  her  children  named  in  the  deed ; 
and  its  execution  was  suggested  by  the  fact 
that  she  was,  at  the  time,  contemplating  a  sec- 
ond marriage.  It  being  intended  to  protect  the 
property  conveyed  from  the  contingencies  that 
might  attend  upon  this  second  marriage  and 
free  it  from  the  marital  rights  of  her  future  hus- 
band, that  her  children  might  enjoy  it  in  the 
event  of  her  death,  and  that  she  might  be  more 
secure  in  its  enjoyment  while  she  lived,  was  in- 
consistent with  a  power  of  revocation  in  the 
deed.  Its  execution  wonld  have  afforded  but 
small  protection  to  its  beneficiaries  with  the 
means  embodied  in  it  to,  at  any  time,  recall  and 
annul  it  and  expose  the  property  to  the  very 
contingencies  against  which  it  was  designed  to 
secure  It" 

The  deed  did  not  confer  any  benefit  upon 
the  trustee,  but  even  If  It  did,  we  think  the 
evidence  shows  that  it  was  the  free,  volun- 
tary, and  unbiased  act  of  the  appellant  and 
must,  therefore,  affirm  the  decree  of  the 
court  below. 

Decree  affirmed,  with  costs  to  the  appellee. 


(123  Md.  2S9) 

BIAYOR  AND  CITY  COUNCIIi  OP  BAI/DI- 
MORB  V.  STALFORT.    (No.  22.) 

(Court  of  Appeals  of  Maryland.     April  9, 
1914.) 

1.  MONIOIPAI.  COBPOBATIONB  (J  845*)— PUB- 
LIC lupROVEiTENTB— Injuries  to  Abuttino 
PaoPEHTT— Declaration. 

A  declaration,  in  an  action  against  a  city 
for  injuries  by  water,  which  alleges  that  the 
city  tore  up  an  open  gutter  in  front  of  plain- 
tiff's premises  for  the  construction  of  a  sani- 
tary sewer,  and  negligently  reconstructed  the 
gutter  and  relaid  and  repaved  the  same  for  the 
purpose  of  carrying  off  the  surface  water,  and 
left  and  allowed  to  remain  cracks  between  the 
rock  used  in  paving  the  gutter,  so  that  surface 
water  percolated  into  plaintiff's  house,  demands 
a  recovery  for  the  negligent  repaving  of  the 
gutter,  and  not  for  injuries  from  the  negligent 
construction  of  the  sanitary^  sewer  or  for  in- 
juries from  the  negligence  in  maintaining  the 
open  gutter  in  an  unsafe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1796-1802;  Dec. 
Dig.  J  845.  •] 

2.  MuNicrPAi,  Corporations  (§  845*)— Pub- 
IJO  Improvements — Negligence — ^Actions — 
Issues,  Proof,  and  Vabiance. 

Where  the  declaration,  in  an  action  against 
a  city  for  injury  by  surface  water  percolating 
into  the  cellar  of ,  plaintiff's  building,  was  based 
on  the  negligence  of  the  dty  in  reconstructing 
an  open  gutter,  torn  up  by  the  dty  in  con- 
structing a  sewer,  and  the  proof  was  that  the 
gutter  was  repaved  at  the  completion  of  the 
construction  of  the  sewer  16  months  before  the 


Injury  complained  of,  and  that  there  were,  at 

the  time  of  the  in^'ury,  cracks  in  the  pavement 
at  places  not  definitely  located,  but  no  evidence 
that  such  cracks  existed  at  the  time  of  the 
repaving  or  prior  to  the  time  of  the  injury,  or 
that  they  were  caused  by  any  defect  in  the  re- 
paving, the  variance  was  materiaL 

[Ed.  Mote.— For  other  cases,  see  Munidpal 
CorporaHons,  Cent  Dig.  §§  1796-1802;  Dec 
Dig.  i  845.»] 

3.  Municipal  Corporations  (|  845*)— Pub- 
lic Improvements— Injuries  to  Abutting 
Pbopehty— Burden  of  Proof. 

A  plaintiff  suing  a  city  for  injuries  due  to 
the  negligence  of  the  dty  in  repaving  an  open 
gutter  removed  by  it  in  constructing  a  sewer, 
has  the  burden  of  showing  that  the  Injury  was 
caused  by  the  negligence  of  the  dty  in  repaving 
the  gutter. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
CorporaUons,  Cent  Dig.  §|  1796-1802;  Dec. 
Dig.  I  845.  •] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Walter  I.  Dawklns,  Judge. 

"To  be  officially  reported." 

Action  by  John  C.  Stalfort  against  the 
Mayor  and  City  Council  of  Baltimore.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Edw.  J.  Colgan,  Jr.,  and  S.  S.  Field,  City 
Sol.,  both  of  Baltimore,  for  appellant  James 
A.  Latane  and  Albert  S.  J.  Owens,  both  of 
Baltimore,  for  appellee. 

PATTISON,  J.  This  is  an  appeal  from  a 
judgment  recovered  In  the  superior  court  of 
Baltimore  City  by  appellee,  John  C.  Stalfort 
against  the  appellant  the  mayor  and  dty 
council  of  Baltimore. 

The  declaration,  consisting  of  one  count, 
alleges  that  the  plaintiff  Is  the  owner  of  a 
leasehold  Interest  In  the  premises  known  as 
814  East  Lombard  street.  In  the  city  of  Bal- 
timore, which  are  used  and  occupied  by  him 
as  his  place  of  business,  and,  after  alleging 
the  power  and  duty  of  the  dei'endant  to  open, 
construct  pave,  maintain,  and  keep  In  repaD: 
sewers  and  drains  In  and  through  the  public 
streets  and  alleys   in  said   city,  It  alleges: 

Tbat  "along  and  through"  Lombard  street 
"there  was,   and  still  is,  a  sewer,  drain  and 

? utter  for  the  purpose  of  carrying  off  the  snr- 
ace  water  therefrom,"  and  "that  the  defendant, 
in  the  performance  of  its  duties  and  obliga- 
tions aforesaid,  undertook  to  tear  up  and  re- 
move said  sewer,  drain,  and  gutter  in  front 
of  and  in  the  immediate  vidnlty  of  the  plain- 
tiff's premises  on  said  Lombard  street,  and  sub- 
sequently to  reconstruct  said  sewer,  drain,  and 
gutter,  and  to  relay  and  repave  the  same  for 
the  purpose  of  carrying  off  the  surface  water 
aforesaid,  and  it  thereupon  became  and  was 
the  duty  of  the  defendant  to  reconstruct  said 
sewer,  drain,  and  gutter,  and  to  relay  and  re- 
pave  the  same  In  a  careful,  proper,  and  work- 
manlike manner;  yet  the  defendant  recon- 
structed said  sewer  drain,  and  gutter  and 
relaid  and  repaved  the  some  in  a  careless,  un- 
skillful and  negligent  manner,  and  left  and 
allowed  to  remain  in  said  paving  large  cracks 
and  crevices  in  the  spaces  between   the  rorka 
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and  itonei  used  In  paving  gaid  sewer,  drain, 
and  gutter  in  such  way  that,  instead  of  carry- 
ins  off  the  surface  water  from  said  street,  the 
■aid  water  settled  in  said  cracks  and  crevices 
and  penetrated  into  the  esrth  below  said 
•ewer,  drain,  and  gutter  and  saturated  the  said 
earth  for  a  great  distance  around,  so  that  the 
■ame  became  soft  and  springy,  and  the  said 
water  percolated  through  the  same  to,  through, 
and  under  the  foundation  of  the  plaintiiTa 
house  and  flooded  the  cellar  of  said  bouse  with 
large  quantities  of  water  •  •  *  continuous- 
ly from  on  or  about  the  6th  day  of  January, 
ini2,  down  to  the  time  of  the  bringing  of  this 
suit,  *  *  *  by  reason  of  which,  and  on 
account  of  the  careless,  unskillful,  and  negli- 
gent manner  in  which  the  defendant  recon- 
structed said  sewer,  drain,  and  gutter  and  re- 
laid  and  repaved  the  same,  the  said  house  and 
structure  of  the  plaintiff's  were  greatly  dam- 
aged and  Injured  and  the  foundation  walls 
thereof  rendered  unsafe,  and  the  said  cellar  of 
said  house  was  rendered  unfit  for  use  by  the 
plaintiff,  and  that  a  large  quantity  of  stock, 
consisting  of  leather  goods  and  hides,  being 
stored  in  said  cellar  for  use  by  the  plaintiff  in 
his  b'lRinesR.  was  greatly  injnrod  and  damaged 
and  rendered  Talaeleas  to  the  plaintiff." 

To  this  declaration  the  defendant  pleaded 
the  general  issue  plea. 

At  the  conclnslon  of  the  testimony  taken  by 
the  plaintiff  and  defendant,  two  prayers  offer- 
ed by  the  plaintiff  were  granted,  and  of  the 
prayers  offered  by  the  defendant  two  were 
granted,  one  granted  as  modified,  and  the 
others  were  rejected.  The  defendant  ex- 
cepted to  the  action  of  the  court  In  granting 
the  plaintiff's  prayera  and  In  refusing  to 
grant  its  rejected  prayers  and  in  overruling 
its  special  exception  to  the  plalnttfTs  first 
prayer. 

(1]  By  the  flrst  prayer  of  the  plaintiff  the 
conrt  was  asked  to  instruct  the  jury  that: 

Should  they  find  that  the  defendant  or  its 
agents  built  the  sanitary  sewer  "along  Lombard 
street  in  front  of  the  plaintiff's  property,  and 
if  the  Jury  further  find  in  so  doing  the  de- 
fendant or  its  agents  tore  up  and  removed 
portions  of  the  street  l>ed  and  gutter  on  Lom- 
bard street  in  the  immediate  vicinity  of  the 
plaintiff's  property,  and  subsequently,  after  the 
construction  of  said  sewer  (if  the  jury  so  find), 
reconstructed,  repaved,  and  relaid  the  said 
torn  up  and  removed  portions  of  the  street 
bed  and  gutter  of  said  street  in  a  careless,  un- 
skillful, and  negligent  manner,  and  negligently 
left  and  allowed  to  remain  in  certain  portions 
of  the  said  street  bed  and  gutter  at  or  near  the 
northwest  corner  of  Lombard  and  High  streets 
certain  ends  of  sheathing  or  lagging  standing 
and  protruding  above  the  surface  of  the  street. 
In  such  a  way  that  instead  of  carrying  off  the 
surface  water  from  said  streets,  the  water  set- 
tled and  penetrated  into  the  nearby  ground  and 
eventually  percolated  and  ran  through  the  same 
Into  the  cellar  of  the  plaintiff's  house,  flooding 
the  same  and  damaging  and  injuring  bis  prem- 
ises and  property,  then  the  plaintiff  is  entitied 
to  recover  in  this  action." 

The  defendant  specially  excepted  to  the 
plalntlfTs  flrst  prayer  for  the  reason  that 
there  was  no  legally  snfflclent  eyldence:  (1) 
That  the  defendant  tore  up  and  removed  por- 
tions of  the  street  bed  and  gutter  on  Lom- 
bard street  In  the  immediate  vicinity  of  the 
plaintiff's  property  and  thereafter  recon- 
structed, relaid,  and  repaved  such  tom-up 
and  removed  portions  of  said  street  bed  and 
gutter;  (2)  or  that  the  defendant  was  guilty 


of  any  negligence  In  the  prosecution  of  any 
work  which  it  engaged  In  in  the  bed  of  Lom- 
bard street  in  the  laying  of  a  sanitary  sewer 
therein  and  in  repaving  over  the  trench  In 
which  said  sewer  was  laid;  (3)  or  that  the 
defendant  left  certain  ends  of  sheathing  or 
lagging  standing  and  protruding  above  the 
surface  of  the  street,  either  in  a  negligent  or 
any  other  manner;  (4)  or  that  said  ends  of 
lagging  caused  any  damage  to  the  plaintiff. 
And  the  defendant's  flrst  prayer  asked  the 
conrt  to  take  the  case  from  the  jury  for  a 
want  of  evidence,  under  the  pleadings,  en- 
titling the  plaintiff  to  recover. 

We  will  consider  together  the  rulings  of  the 
court  in  granting  the  plalntUTs  flrst  prayer, 
and  in  overruling  defendant's  special  ex- 
ception thereto,  and  in  refusing  the  defend- 
ant's first  prayer.  In  passing  upon  these  rul- 
ings It  will  be  necessary  for  us  to  state  at 
length  the  facts  of  this  case. 

Th%  plaintiff,  John  C.  Stalfort,  a  leather 
manufacturer,  was  at  the  time  of  the  alleged 
Injury  to  his  property  complained  of  In  the 
declaration,  January,  1912,  the  owner  of  the 
building  situated  on  the  northeast  corner  of 
Lombard  and  Albemarle  streets,  in  the  dty 
of  Baltimore,  which  at  such  time  was  used 
by  him  in  his  business,  and  in  the  cellar  of 
which  were  stored  the  leather  and  hides 
which  are  said  to  have  been  injured  by  water 
entering  the  cellar  at  the  time  mentioned  in 
the  declaration.  The  surface  water  upon 
Lombard  street,  at  least  east  of  Albeznarle 
street,  was  then  carried  off  by  means  of  the 
open  gutters  upon  the  street  In  the  fall  of 
1910  the  dty  constructed  a  sanitary  sewer 
under  the  bed  of  Lombard  street,  starting  at 
a  point  east  of  nigh  street,  the  nest  street 
east  of  Albemarle  street,  and  extending  by 
and  In  front  of  the  plalntlfTs  premises  to  and 
beyond  Albemarle  street  on  the  west  This 
sewer  was  laid  on  the  north  side  of  the 
street,  and  In  constructing  the  sewer  the  dty 
dug  a  trench  about  83  Inches  wide  and  10  or 
12  feet  deep  in  which  they  laid  a  terra  cotta 
pipe  12  Inches  in  diameter  and  refilled  the 
trench  and  repaved  the  street  where  the 
trench  had  been  dug.  It  is  alleged  in  the 
declaration  that: 

The  defendant  tore  up  and  removed  "the 
sewer,  drain,  and  gutter  in  front  of  and  in  the 
immediate  vicinity  of  the  plaintiff's  premises 
on  Lombard  street  and  reconstructed  said 
sewer,  drain,  and  gutter  and  relaid  and  repaved 
the  same  for  the  purpose  of  carrying  off  the 
surface  water,  in  a  careless,  unskillful,  and 
negligent  manner,  and  left  and  allowed  to  re- 
main in  said  paving  large  cracks  and  crevices 
in  the  spaces  between  the  rocks  and  stones  used 
in  paving  said  sewer,  drain  and  gutter,"  etc. 

The  sewer,  drain,  and  gutter  there  men- 
tioned Is  not  the  sanitary  sewer  that  we  have 
spoken  of,  but  the  open  gutter  on  the  north 
side  of  Lombard  street  In  front  of  the  prem- 
ises of  the  plaintiff.  It  was  In  the  construc- 
tion of  the  sanitary  sewer  that  the  gutter  is 
alleged  to  have  been  torn  up,  and  it  was  in 
the  repaving  of  the  street  or  gutter,  as  al- 
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leged  by  the  plaintiff,  where  the  trench  was 
dug,  that  the  charge  Is  made  that  the  gutter 
was  not  carefully  and  skillfully  relald  and  re- 
paved.  It  Is  true  the  plaintiff  uses  the  words 
"sewer,  drain,  and  gutter"  ;  but  the  reference 
there  made  was  to  the  open  gutter,  and  it 
was  so  conceded  In  the  argument 

This  suit  therefore  Is  not  brought  to  recov- 
er for  Injuries  resulting  from  the  negligent 
and  nnaklllful  manner  of  constructing  the 
sanitary  sewer,  but  for  the  reconstruction  or 
repavlng  of  the  open  gutter  whidi  had  been 
removed  and  torn  up,  as  alleged  by  the  plain- 
tiff, in  the  construction  of  such  sanitary  sew- 
er. Nor  Is  It  brought  to  recover  for  injuries 
resulting  from  the  negligence  of  the  defend- 
ant in  proi>erly  maintaining  and  keeping  in  a 
safe  condition  the  open  gutter  referred  to. 

[2]  As  to  the  exact  location  of  the  sanitary 
sewer,  the  plaintiff  testified  that  it  was  con- 
structed "in  the  street,  close  to  the  gutter," 
and  Covington  K.  Allen,  assistant  engineer  to 
the  sewerage  commission,  who  was  in  charge 
of  the  sanitary  sewer,  testified  that  the 
northermost  line  of  the  sewer  trench  was 
about  18  inches  from  the  curb  of  Lombard 
street  In  opening  the  trench  and  refilling 
it,  the  gutter  or  curb  along  Lombard  street 
'  was  not  removed,"  but  that  In  digging  the 
trendi  he  encountered  at  the  comer  of  High 
and  Lombard  streets  the  iron  gutter  plates 
which  were  directly  in  the  line  of  the  trench, 
and  these  had  to  be  removed  so  that  the 
trench  could  be  dug  under  them.  Upon  the 
sides  of  the  trenCh  was  driven  lagging  two 
Inches  thick,  and  driven,  we  may  assume,  to 
or  about  the  depth  of  the  trench.  To  what 
extent  the  pavement  between  such  lagging 
and  the  curb,  a  distance  of  18  Inches  or  less, 
was  disturbed  in  the  removal  of  the  pave- 
ment at  the  place  where  the  trench  was 
thereafter  dug,  and  in  digging  this  trench  and 
in  laying  the  pipe  therein,  is  not  specifically 
stated ;  but  we  do  not  think  it  a  violent  pre- 
sumption that  upon  the  completion  of  the 
work  upon  the  sewer  that  at  least  a  portion 
of  this  paving  in  the  gutter  was  in  such  a  con- 
dition as  to  require  repavlng  and  relaying. 
It  was  put  In  evidence,  however,  by  the  city 
that  upon  the  completion  of  the  sanitary 
sewer  the  pavement  that  had  been  removed, 
torn  up,  or  disturbed  in  digging  the  trench 
and  laying  the  sewer  was  thereafter  properly 
relald  and  repaved. 

The  evidence  of  the  plaintiff  as  to  the  con- 
dition of  the  r^tavlng  does  not  relate  to  its 
condition  at  the  time  that  it  was  done,  but 
at  the  time  of  the  injury,  16  months  after 
its  completion.  It  is  true  the  witness  Dehne, 
produced  on  the  part  of  the  plaintiff,  stated 
that  he  saw  this  work  being  done  and  that  it 
was  not  properly  done;  but  the  only  reason 
he  could  find  for  stating  that  it  was  not  prop- 
erly done  was  because  it  was  done  by  Ital- 
ians. 

The  evidence  of  the  plaintiff  as  to  the 
defects — the    cracks    and    crevices — ^in    the 


pavement,  at  the  time  of  the  Injory,  Is  in- 
definite, especially  so  as  to  the  exact  location 
of  such  defects.  In  fact,  these  defects  seem 
to  have  been  largely  disregarded  by  the  plain- 
tiff in  the  prosecution  of  his  suit  He  re- 
lied, as  It  would  seem,  mainly,  if  not  alto- 
gether, and  based  his  right  to  recovery,  upon 
the  condition  tliat  was  found  in  the  gutter 
at  the  comer  of  High  and  Lombard  streets 
under  the-  iron  gutter  plate  mentioned  above. 
This  is  shown  by  his  prayer,  which  makes  no 
mention  whatever  of  the  defects  mentioned 
and  described  in  his  declaration.  As.  to  such 
defects  he  is  silent  in  asking  instractions  of 
the  court 

The  evidence  of  the  plaintiff  as  to  the  con- 
dition of  the  gutter  under  the  gutter  plate 
that  we  have  referred  to  was  confined  al- 
together to  the  time  of  the  injury,  except  the 
testimony  of  Dehne,  to  which  reference  will 
be  hereafter  made.    The  plaintiff  testified: 

"That  a  man  from  the  water  department  lo- 
cated a  very  large  hole  at  the  corner  of  High 
and  Lombard  streets  that  was  not  paved  at  aU. 
There  was  a  kind  of  iron  plate  laid  there,  and 
it  was  not  paved  at  all  and  the  water  just  went 
in  there.  That  he  saw  a  hole  under  the  plate 
where  the  water  just  ran  right  in  underneath: 
even  on  the  side  of  the  gutter  it  was  not  paved 
right" 

Edwin  D.  Stalfort  a  son  of  the  plaintiff, 
stated  that  the  gutter  underneath  the  gutter 
plates  was  left  entirely  anpaved. 

"There  were  planks  left  there  with  no  cobble- 
stones  whatever  over  them,  or  around  them,  at 
all,  as  ia  usually  done  in  paving,  and  being  left 
open  like  that  the  water  had  a  free  flow." 

In  his  cross-examination  he  further  re- 
ferred to  these  planks,  saying: 

"That  they  were  those  that  are  used  in  form- 
ing trenches  when  work  of  that  character  ia  be- 
ing done;  that  is,  laying  planks  of  any  kind. 
These  planka  were  extending  above  the  ground 
in  some  places  aa  much  as  six  inches.  There 
was  no  paving  there  whatsoever ;  there  were  no 
cobblestones;  there  was  no  regular  paving. 
The  ground  was  very  soft  and  mushy,  having 
this  water  over  it  all  the  time,  and  the  water 
naturally  flowing  down  in  there  caused  the  depth 
to  be  quite  great;  that  is,  one  could  take  a 
crowbar  or  something  even  longer  and  bury  it 
completely." 

Another  son,  Arthur  J.  Stalfort,  testified 
that  he  was  present  when  the  employes  of 
the  city  water  department  came  down  and 
removed  the  gutter  plftte  at  the  comer  of 
High  and  Lombard  streets.  He  saw  under 
the  gutter  plate. 

"There  was  no  paving  there.  There  could  be 
no  paving  because  these  planta  were  left  stick- 
ing up  six  or  eight  inches  above  the  ground  and 
there  could  not  have  been  any  paving  done. 
One  of  the  men  took  a  crowbar  and  just  stood 
it  on  the  ground,  and  it  sank  in  the  ground,  and 
be  nearly  lost  the  crowbar." 

Otto  Lang,  a  witness  called  by  the  plain- 
tiff, testified  that  he  saw  under  the  gutter 
plate  when  it  was  removed  by  the  dty  officials 
in  January,  1912,  and  that: 

At  such  time  "there  was  no  paving;  there 
could  not  be  any  paving  because  those  planks 
were  left  sticking  np  six  or  eight  inches  above 
the  ^und,  and  one  of  the  men  took  a  crowbar 
and  just  stood  it  on  the  ground  and  It  sank  in 
the  ground  and  he  nearly  lost  the  crowbar." 
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The  witness  Dehne,  wbo  is  employed  by  the 
.  United  Ballways  Klectrlc  Company  as  fore- 
man of  its  sewerage  division,  and  whose  du- 
ties are  to  loolc 'after  its  drains,  including  the 
drains  under  gutter  plates,  and  see  that  they 
are  kept  open,  testified  that  this  was  one  of 
the  gutter  plates  that  he  looked  after ;  that 
In  the  winter  of  1912  he  went  to  this  place 
to  clean  out  the  drain  under  the  gntter  plate; 
and  that  during  the  months  of  January,  Feb- 
ruary, and  March  he  visited  that  point  on  an 
average  once  or  twice  a  we^  As  we  have 
already  stated,  he  testified  that  be  saw  the 
gutter  when  it  was  being  r^aved  by  the 
ItaUana  He  also  testified  that  he  had  been 
familiar  with  the  streets  and  the  i>avement 
thereof  at  the  comer  of  High  and  Lombard 
streets  since  the  spring  of  1908 ;  that  at  that 
time  the  street  was  paved  with  cobblestones 
and  it  was  in  good  condition;  that  when  they 
lepaved  it  it  was  again  paved  with  cobble- 
stones.   He  was  asked: 

"Well,  wliat  happened  then?  A.  After  they 
had  finished  it,  on  another  occasion  I  went  there 
to  dean  it  oniL  and  these  cobblestones  had  gone 
down,  the  whue  thing  liad  settled,  there  was  no 
bottom  there  for  it.  The  water  was  running  on 
the  dir^  soU,  tlie  refuse  tliat  went  in  undei^ 
neath  it" 

He  was  then  asked  "Did  you  see  any  flag- 
ging sticking  up  around  there  or  anything  of 
the  kind?"  An  objection  being  made  to  this 
question.  It  was  sustained  by  the  court.  He 
was  then  asked: 

"Well,  did  you  see  anything  else  there,  Mr. 
Dehne?  A.  Well,  I  didn't  take  particular  no- 
tice of  anything  there." 

Upon  cross-ezaminatlon'  he  was  asked: 
"Ton  have  also  stated,  I  believe,  that  when 
the  sewerage  people,  as  you  say,  had  finished 
this  woiic,  they  did  repave  under  the  gutter 
plate?  A.  Bepaved,  yes,  sir;  I  seen  that  my- 
self. Q.  Shortly  after  it  was  done  or  being 
done?    A.  While  it  was  being  done." 

He  then  stated  that  his  visit  to  this  place 
at  the  time  tliat  be  discovered  the  stones  un- 
der the  gntter  plate  had  disappeared  was  in 
January,  1912;  that  he  reported  it  to  the 
office  of  his  company,  but  to  no  one  else. 

Mathias,  another  witness  produced  on  the 
part  of  the  plaintiff,  testified  that  he  was 
with  Dehne  at  the  comer  of  High  and  Lom- 
bard streets ;  that  on  one  occasion  he  took  oil 
the  gutter  plate  and  found  "holes  in  there" ; 
that  he  had  his  gum  boots  on  and  stepped 
into  one  of  these  holes  "and  went  pretty  near 
up  to  my  kneea"  He  never  took  much  notice 
of  the  holes ;  went  there  to  clean  it  out,  and 
when  he  did  so  he  left  He  cleaned  it  out 
both  before  and  after  the  sanitary  sewer  was 
put  In.  The  holes  were  found  there  after 
the  sewer  was  built,  "although  It  got  choked 
up  before,"  and,  although  he  was  asked  to  teU 
more  about  the  character  of  the  pavement 
and  the  holes  that  he  spoke  of,  notliing  was 
said  by  him  as  to  the  lagging  concerning 
which  tbe  two  sons  of  the  plaintiff  and  Lang 
iiad  testified. 

Benham,  aoperintendent  for  William   H. 


McCarthy  &  Co.,  the  contractors  who  laid  the 
sanitary  sewer  and  who  repaved  the  surface 
where  the  trench  bad  been  dug,  testified  that 
they  removed  the  gutter  plate  to  dig  tbe 
trench;  that,  after  the  trench  was  dug  and 
the  sewer  laid,  the  surface  of  the  trench  un- 
derneath tbe  gutter  plate  was  repaved  in  the 
same'  manner  as  other  parts  of  the  surface 
of  the  trench  was  repaved;  and  that  there 
was  no  lagging  sticking  up.  In  describing 
how  the  repaving  was  done,  he  said  that, 
after  tbe  trench  was  "back-filled,"  It  was 
flushed  and  rammed  and  the  lagging  cut  off 
and  the  surface  of  the  trench  covered  with 
sand  and  paved  over. 

Tbe  plaintiff,  who  saw  the  gutter  plate  re- 
moved, and  both  Ddine  and  Mathias,  em- 
ployes of  the  United  Railways  Company,  who 
had  frequently  visited  the  gutter  at  the  place 
covered  by  the  gutter  plate  and  had  cleaned 
it  out,  one  of  them  having  stepped  in  it,  do 
not  recall  the  existence  of  any  lagging.  And 
Dehne  saw  them  when  they  were  lajrtng  the 
pavement  at  this  point,  and  yet,  when  Ills 
attention  was  called  to  it  and  he  was  asked  if 
he  noticed  anything  else  there  other  than 
what  he  described,  he  said  he  did  not 

The  declaration  in  stating  the  negligence 
charged  against  the  defendant  upon  which 
the  plaintiff  bases  his  right  of  recovery,  al- 
leges that  the  defendant,  In  repaving  the 
gutter  in  front  of  and  in  the  immediate 
vldnlty  of  plaintiff's  premises  on  Lombard 
street,  "left  and  allowed  to  remain  in  said 
paving  large  cracks  and  crevices  In  the 
space  between  the  roclcs  and  stones  used  in 
paving  said  sewer,  drain,  and  gutter  in  such 
way  that  instead  of  carrying  off  the  surface 
water  from  the  street  the  said  water  settled 
in  said  cracks  and  crevices  and  penetrated 
into  the  earth  below  said  sewer,"  etc. 

In  his  prayer  no  allusion  is  made  to  the 
defects  In  the  repaving  of  the  gutter  men- 
tioned and  described  in  the  declaration,  but 
by  it  the  court  is  asked  to  instruct  the  Jury 
if  it  finds  other  conditions  existing  which 
are  attributed  to  the  negligence  of  the  de- 
fendant, that  Is,  If  they  find  that  the  defend- 
ant left  and  allowed  to  remain  in  certain  por- 
tions of  said  street  and  gutter  at  or  near  the 
northwest  corner  of  Lombard  and  High 
streets  certain  ends  of  sheathing  or  lagging 
standing  and  protruding  above  the  surface  of 
the  street,  in  such  a  way  that,  instead  of 
carrying  the  surface  water  from  said  street 
the  water  settled  and  penetrated  into  tbe 
ground  near  by,  etc.,  that  they  must  find  for 
the  plaintiff. 

At  the  place  where  the  lagging  is  said  to 
have  been  seen,  the  witnesses  for  the  plain- 
tiff all  testified  that  at  the  time  of  tbe  injury 
complained  of  there  was  no  paving  there  at 
all,  but  a  hole  in  which  water  flowed  and  set- 
tled into  the  earth.  Bven  though  lagging  may 
have  been  seen  by  the  witnesses  who  have 
testified  to  that  fact,  at  the  place  mentioned 
by  them,  it  would  not  follow  that  it  was  cut 
off  and  tbe  pavement  placed  above  it    It,  on 
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account  of  the  great  flow  of  water  at  the 
place  mentioned,  the  stones  had  been  removed 
or  had  sunk  In  the  ground,  and  a  hole,  as 
testified  to,  was  made  there,  it  is  more  than 
probable  that  the  ends  of  the  lagging  might 
have  been  seen  in  the  hole,  though  below 
the  surface  of  the  pavement. 

In  the  declaration  in  the  case  of  Smith  Co. 
v.  Smick,  119  Md.  279,  86  Atl.  500,  it  was  al- 
leged that  the  defendant  did  not  furnish  the 
plalntifT  with  a  reasonably  safe  and  proper 
place  and  machine  In  which  to  do  and  per- 
form the  work  required  of  him,  in  that  the 
plaintiff  was  negligently  transferred  from  a 
small  Job  press  machine  that  he  had  been 
accustomed  to  work  on,  and  put  to  work  on 
another  machine  of  a  much  larger  and  differ- 
ent style;  that  this  latter  machine  was  not 
protected  by  any  shield  or  warning;  that  the 
same  was  dangerous;  that  he  was  inexperi- 
enced In  the  use  of  the  latter  machine,  and 
no  instructions  were  given  him  as  to  its  use ; 
and  that  while  operating  the  machine  his 
hand  was  caught  and  injured. 

The  evidence  disclosed  that  the  machines 
were  of  the  same  style,  and  in  construction 
differed  only  in  some  minor  particular.  That 
the  large  press  ran  regularly  at  the  same 
speed  and  at  the  time  of  the  accident  it  was 
running  as  slow  as  it  could  go.  The  presses 
were  run  in  the  same  way,  and  the  danger 
of  operating  the  two  was  identical. 

The  evidence  offered  on  the  part  of  the 
plaintiff  was  to  the  effect  that  the  injury  was 
caused  by  the  Jumping  or  Jerking  of  the  ma- 
chine while  the  plaintiff  was  feeding  it  The 
plaintiff  himself  testified  that,  when  he  had 
been  working  on  the  press  for  about  a  half 
hour,  "all  of  a  sudden  the  press  gave  a  Jerk 
that  quick  (indicating)  and  took  my  band 
right  up;  sort  of  pulled  me  up  with  my  hand." 

The  cause  of  the  Jerking  and  Jumping  of 
the  itress  was  attempted  to  be  explained  up- 
on several  theories:  First,  because  the  set 
screw  and  lock  nut  were  worn  out;  and,  sec- 
ondly, "that  the  dust,  eta,  in  the  building  got 
on  the  belt,  and  made  it  hug  the  pulley  and 
caused  the  Jerk." 

[3]  We  in  that  case  said: 

"It  is  clear  there  is  a  manifest  variance  be- 
tween the  allegations  of  the  declaration  and  the 
facts  proven  at  the  trial  and  set  out  in  the  rec- 
ord to  sustain  the  plaintiff's  theory  of  the  case 
as  made  by  tlie  pleadings.  The  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  injury 
was  caused  by  the  negligence  of  the  defendant 
as  alleged  in  the  pleadings,  and  the  defendant 
had  the  undoubted  right  to  have  the  jury  con- 
fined to  the  issue  as  made  by  the  pleadings. 
City  Passenger  Ry.  Co.  v.  Nugent,  86  Md.  300 
[38  Atl.  779] ;  Fletcher  v.  Dixon,  107  Md.  420 
[68  Atl.  875];  Darby  Co.  v.  Hoffberger,  111 
Md.  86  [73  Atl.  565].  •  •  •  It  is  clear  we 
think  that  the  case  the  plaintiff  sought  to  prove 
at  the  trial  was  a  different  case  from  the  one 
alleged  by  the  pleadings." 

In  the  case  before  us,  like  the  case  from 
which  we  have  just  quoted,  the  facts  alleged 
in  the  declaration  in  respect  to  the  cause  of 
the  alleged  Injury  to  plaintiff's  property  are 
altogether  different  from  the  facts  stated  in 


the  plaintiff's  prayer  upon  which  he  asked  to 
recover. 

It  will  also  be  borne  in  mind  that  all  the 
evidence  in  the  case,  both  that  of  the  plain- 
tiff  and  defendant,  upon  the  question  of  the 
repaving  of  the  gutter,  was  to  the  effect  that 
it  was  repaved  at  the  completion  of  the  con- 
struction of  the  sanitary  sewer,  and  the  un- 
contradicted evidence  of  the  defendant  Is  that 
it  was  properly  repaved.  The  gutter  had  been 
repaved  16  months  prior  to  the  time  of  the 
alleged  Injury  to  the  plaintiff'^  property,  and 
it  cannot  be  legally  inferred,  in  the  absence  of 
evidence  showing  the  defective  repaving  of  the 
gutter,  that  it  was  defectively  repaved  because 
of  the  condition  in  which  it  was  found  16 
months  thereafter.  And  the  plaintiff  cannot 
recover  under  the  pleadings  In  this  case  un- 
less it  be  shown  that  such  repaving  was  de- 
fectively done,  and  the  burden  of  showing 
this  fact  is  upon  him.  There  is  some  evi- 
dence of  the  existence,  at  the  time  of  the  In- 
Jury,  of  cracks,  crevices,  or  holes  in  the  pave- 
ment at  other  places,  though  not  very  defi- 
nitely located;  but  it  is  not  shown  that  such 
cra(^s,  crevices,  or  boles  were  there  at  the 
time  of  the  repaving,  or  at  a  period  earlier 
than  the  time  of  the  injury  complained  of,  or 
that  they  were  caused  from  any  defective  re- 
paving of  the  gutter. 

The  case  of  Hanrahan  v.  Baltimore  City, 
114  Md.  517,  80  Atl  312,  is  specially  cited  by 
the  plaintiff  in  support  of  his  contention  that 
the  variance  between  the  aforesaid  facts  al- 
leged in  the  declaration  and  the  facts  stated 
In  the  plaintiff's  first  prayer  is  not  sufficient 
to  warrant  the  rejection  of  said  prayer. 

In  the  fourth  count  of  the  declaration  in 
that  case  it  is  alleged  that  the  trench  there- 
in mentioned.  In  which  was  used  sheathing  or 
lagging,  was  negligently,  improperly,  and  un- 
sklllfully  dug  and  built,  so  as  not  to  protect 
the  house  and  property  of  the  plaintiff  against 
injury  by  the  digging  and  building  of  said 
trench,  and  in  consequence  thereof  the  plain- 
tiff's property  was  injured  and  damaged  as 
therein  stated.  In  that  case  the  use  of  "prop- 
er and  sufficient  shoring,  sheathing,"  or  lag- 
ging was  specially  mentioned  and  Involved  in 
the  allegation  charging  the  defendant  with 
negligence  in  the  construction  of  said  trench ; 
and  as  the  sheathing  or  lagging  was  not  cut  off 
below,  but  left  protruding,  above  the  surface, 
producing  the  results  there  shown  by  the 
evidence,  it  was  proper  in  that  case  to  men- 
tion and  include  this  fact  with  other  negli- 
gent acts  of  the  defendant,  as  disclosed  by 
the  testimony,  in  holding  that  the  prayer  of 
the  defendant  removing  the  case  from  th« 
consideration  of  the  Jury  should  not  have 
been  granted. 

For  the  reasons  we  hare  stated,  we  think 
the  court  was  in  error  in  granting  the  plain- 
tiff's first  prayer,  and  in  not  granting  the  de- 
fendant's first  prayer,  asking  that  the  case 
be  taken  from  the  jury  because  of  the  want 
of  legally  sufficient  evidence,  under  the  plead* 
ings,  to  entitle  the  plaintiff  to  recover. 


Digitized  by 


Google 


Md.) 


CAPLAN  V.  BUCKNER 


481 


The  plalnUfTfl  second  prayer  being  depend- 
ent upon  the  correctness  of  his  first  prayer, 
It  should  also  have  been  rejected. 

The  defendant's  second  and  third  prayers 
were  properly  rejected,  under  the  pleadings 
in  this  case. 

The  defendant's  fifth  prayer  should  also 
have  been  rejected,  as  the  question  of  notice 
to  the  defendant  of  the  existence  of  the  de- 
fects In  the  repavlng  of  the  gutter  is  not  In- 
volved under  the  pleadings  in  this  case. 

Under  the  pleadings,  we  think  the  sixth 
prayer  of  the  defendant  should  have  been 
granted. 

The  defendant's  seventh  and  ninth  prayers 
we  think  were  properly  rejected. 

The  Judgment  of  the  court  below  will  be  re- 
versed. 

Judgment  reversed,  and  a  new  trial  award- 
ed, with  costs  to  the  appellant 
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(Court  of  Appeals  of  Maryland.    June  25, 1914.) 

1.  SPEcinc  PKBroBUANcx  (S  121*)  —  Parol 

Contract  of  Sau  of  Real  Estatb— Bvi- 

■  DENCE. 

In.  8L  suit  for  the  specific  performance  of  a 
parol  contract  to  buy  real  estate,  evidence  held 
to  sustam  a  finding  that  the  conveyance  was  to 
be  made  subject  to  a  ground  rent 

[Ed.    Note. — For    other    cases,    see    Specific 
Performance,  Cent  Dig.  |§  387-395;  Dec.  Dig. 

2,  Specific  Pebfobmanck  (8  41*)— Contbacts 
Enforceable. 

A  parol  contract  of  aale  of  described  land 
clear  of  incumbrance,  except  a  ground  rent,  for 
a  price  fixed,  a  specified  part  payable  on  the 
date  of  settlement  and  the  balance  secured  by 
a  mortgage  on  the  property,  will  be  specifical- 
ly enforced  at  the  suit  of  the  vendor,  where 
the  contract  is  fair,  reasonable,  and  mutual, 
and  where  tbe  purchaser  has  entered  into 
possession  under  the  contract  and  has  paid  a 
part  of  the  price. 

[Ed.    Note. — For    other    cases,    see    Specific 
Performance,  Cent  Dig.  {{  120-123 ;  Dec  Dig. 

8.  Specific  Pebfobmanck  (|  62*)— Bnfobce- 

HKNT  of  Contbacts— Equitt. 

A  court  of  equity  will  not  enforce  a  con- 
tract which  does  not  express  the  intentions  of 
the  parties,  or  is  the  result  of  a  mistake  of 
either  or  both. 

[Ed.    Note. — For    other    cases,    see    Specific 
Performance,  Cent  Dig.  U  155-169;  Dec.  Dig. 

4.  Specific  Pebformancx  (S  66*)— Enfobok- 

MENT  OF  Contracts — Equity. 

The  court,  in  a  suit  for  the  specific  per- 
formance of  a  parol  contract  to  buy  real  es- 
tate free  of  incumbrance,  except  a  ground  rent, 
mu«t  find,  before  denying  relief,  that  there  was 
a_  mistake  of  the  parties,  and  that  the  contract; 
did  not  express  the  real  agreement;  and,  where 
the  contract  expresses  the  intention  of  the  par- 
ties, and  is  fair  and  just,  equity  may,  in  the  ex- 
ercise of  a  sound  judicial  discretion,  controlled 
by  established  principles  of  equity,  enforce  it. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  g  197;  Dec.  Dig.  {  66.*] 


5.  Specific  Pebfobmanck  ({  82*)— Contbacts 
FOB  Sale  of  Real  Estate— Mutuautt. 

A  parol  contract  for  the  sale  of  real  estate 
for  a  price  fixed  required  the  vendor  to  convey 
a  good  title,  tree  from  incumbrance,  except  a 
ground  rent  There  was  a  mortgage  on  the 
property,  and  the  parties  agreed  that  the  pur- 
chaser should  liave  possession  until  the  vendor 
secured  a  release  of  the  mortgage,  and  in  pur- 
suance of  the  agreement  the  purchaser  took 
and  remained  in  possession,  and  paid  a  part  of 
the  price.  Held,  that  the  contract  was  enforce- 
able at  the  suit  of  the  vendor  as  against  the 
objection  of  want  of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  89-99;  Dec.  Dig.  { 
32.*] 

6.  SPEcino  Pebfobmanck  (|  99*)— Contracts 
Enfobceablb— Delat  in  Pebfobmance. 

Where  a  vendor,  contracting  to  convey 
real  estate  dear  of  incumbrance  except  a 
ground  rent,  was  unable  to  convey  because  of 
a  mortgage  and  the  parties  agreed  that  tbe  pur- 
chaser should  have  possession  until  the  mort- 
gage was  released,  a  delay  on  the  part  of  the 
vendor  in  performing  the  contract  did  not  prej- 
udice the  purchaser,  and  did  not  prevent  the 
vendor  from  maintaining  a  suit  for  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {}  299-304;  Dec.  Dig.  i 
99.*] 

7.  Specific  Pebfobmanck  (§  80*)— Contbacts 
Ehfobckablb. 

A  contract  for  the  sale  of  real  estate  for  a 
fixed  price,  a  specified  part  payable  on  the  date 
of  the  conveyance  and  the  balance  to  be  se- 
cured by  a  mortgage,  is  not  so  indefinite  that  the 
court  will  not  decree  specific  performance  at 
the  suit  of  the  vendor,  merely  because  it  does 
not  specify  the  time  in  which  the  mortgage 
shall  be  made  payable,  for  the  mortgage  must 
be  paid  in  a  reasonable  time,  especially  where 
a  mortgage  [>repared  by  the  purchaser  was 
made  payable  in  one  year  and  the  vendor  made 
no  objection  on  account  of  the  time  of  pay- 
ment. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S§  83-85;  Dec.  Dig.  f 
30.*] 

8.  Appkal  and  Ebbob  (S  837*)— Rkcobd— In- 
struments Filed  after  Appeal. 

An  instrument  filed  after  the  decree  ap- 
pealed from  cannot  be  considered  by  the  court 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3262-3272,  3274-3277, 
3289;   Dec.  Dig.}  837.*] 

Appeal  from  Olrcait  Court  of  Baltimore 
City;  Henry  Dufty,  Judge. 

"To  be  officially  reported." 

Suit  by  Louis  Buckner  against  Harry  L. 
Caplan.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    AflJrmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  and  CONSTABLE,  JJ. 

M.  Albert  Levlnson  and  Julius  H.  Wyman, 
both  of  Baltimore,  for  appellant  Louis  Hol- 
lander and  David  Ash,  both  of  Baltimore, 
for  appellee. 

THOMAS,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Baltimore  city, 
requiring  performance  of  a  verbal  contract 
of  sale  of  a  leasehold  property  in  said  city. 
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In  1912  the  appellee,  plaintiff  below,  owned 
fbe  property  known  as  number  914  Watson 
street,  and  the  appellant  owned  and  occupied 
as  bis  place  of  business  the  adjoining  prop- 
erty, number  915  Baltimore  street  Accord- 
ing to  the  plaintiff's  testimony,  In  February, 
1912,  he  received  through  his  daughter  a  tele- 
phone message  that  the  defendant  wanted  to 
see  him  about  914  Watson  street  He  went 
to  see  the  defendant  the  next  day,  and  the 
defendant  wanted  to  know  if  he  would  sell 
him  the  property  at  a  reasonable  price,  or 
rent  It  to  him.  He  told  the  plaintiff  that  he 
did  not  hare  enough  room  In  his  property, 
and  that  he  wanted  the  plaintiff's  property 
as  a  place  to  store  his  goods.  The  plaintiff 
told  him  he  would  rather  sell  the  property. 
The  defendant  asked  him  what  he  would 
take  for  It,  and  the  plaintiff  told  him  $2,000. 
The  defendant  then  asked  him  "If  It  was  in 
fee  or  had  a  ground  rent,"  and  the  plaintiff 
replied,  "It  is  subject  to  a  ground  rent  of 
$40  a  year,  payable  $20  every  six  months." 
The  defendant  said  he  had  purchased  the 
property  on  Watson  street  adjoining  the 
plaintiff's  property  and  subject  to  the  same 
ground  rent,  for  $1,500,  and  that  he  would 
pay  the  plaintiff  the  same  price  for  his  prop- 
erty, but  would  not  pay  $2,000.  The  plaintiff 
told  him  that  the  property  he  purchased  had 
a  store  front,  while  the  plaintiff's  property 
had  marble  trimmings,  and  would  make  a 
nice  home,  and  that  If  the  defendant  con- 
verted his  property  Into  a  dwelling  It  would 
cost  him  more  than  the  plaintiff  asked  for 
his  property.  The  defendant  said  that  If  he 
purchased  the  property  he  would  rebuild, 
and  If  the  front  brick  and  marble  trimmings 
were  of  any  value  to  the  plaintiff  he  would 
let  him  have  them.  The  plaintiff  finally  told 
the  defendant  that  be  would  take  $1,800  for 
the  proper^,  but  he  declined  to  purchase  It 
at  that  price.  As  the  property  was  then  va- 
cant, the  defendant  asked  him  If  he  would 
not  rent  It  to  him  until  after  the  "Hebrew 
Holidays,"  that  Is,  "untU  the  laBt  part  of 
April  or  May,"  and  said  that  at  that  time 
he  would  be  prepared  to  make  him  a  better  of- 
fer, and  that  It  would  be  worth  $10  a  month  to 
him  In  the  meantime  for  the  purpose  for  which 
he  wanted  to  use  It  The  plaintiff,  in  view 
of  the  fact  that  the  defendant  only  wanted 
the  property  for  a  short  time,  and  with  the 
hope  of  getting  a  better  offer  for  it  from 
him,  rented  it  to  him  for  $10  per  month.  In 
June  the  defendant  notified  the  plaintiff  that 
he  was  through  with  the  property,  and  re- 
quested the  plalnttfl  to  come  to  see  him.  The 
plaintiff  went  to  see  the  defendant  and  they 
agreed  upon  the  terms  of  sale,  which  were 
that  the  plaintiff  would  convey  the  property 
to  the  defendant  subject  to  the  {^uud  rent 
of  $40,  clear  of  all  liens  or  Incumbrances,  for 
$1,600,  $600  of  which  was  to  be  paid  cash  on 
the  day  of  settlement,  and  the  remaining 
$1,000  to  be  secured  to  the  plaintiff  by  a 
mortgage  of  the  property.  At  the  time  this 
agreement  was  made  the  plaintiff  told  the 


defendant  that  there  was  a  building  associa- 
tion mortgage  on  the  property  which  would' 
have  to  be  released.  The  defendant  employ- 
ed  Mr.  M.  Albert  JAriaaon  to  examine  the 
title,  and  the  plaintiff  gave  him  a  reference 
to  bis  title.  In  making  the  examination  Mr. 
Levlnson  discovered  that  there  was  another 
mortgage  on  that  and  a  number  of  other 
properties,  spoken  of  in  the  testimony  as  the 
Cronhardt  mortgage,  which  the  plaintiff  did 
not  know  of.  When  Mr.  Levlnson  informed 
the  plaintiff  of  the  existence  of  this  mort- 
gage, the  plaintiff  went  to  see  the  defendant 
and  told  him  of  it,  and  told  him  that  he 
would  see  the  mortgagee  for  the  purpose  of 
having  the  mortgage  released  as  to  his  prop-  - 
erty.  It  was  then  arranged  that  the  settle- 
ment for  the  property  would  be  made  a 
montii  later,  about  the  1st  of  August  The 
plaintiff  went  to  see  about  the  Cronhardt. 
mortgage,  and  the  mortgagee  refused  to  re- 
lease It  unless  the  entire  mortgage  debt  was 
paid.  The  plaintiff  then  saw  the  defendant 
and  told  him  what  the  mortgagee  had  said, 
and  that  it  would  be  some  time  before  he 
could  secure  the  release.  The  defendant 
then  suggested  that  he  would  take  possession- 
of  the  property  as  the  purchaser  and  owner, 
and  continue  In  possession  of  It  until  the 
plaintiff  could  give  him  a  good  tiUe,  clear  of 
all  Incumbrances,  and  would  In  the  mean- 
time pay  the  plaintiff  Interest  on  the  pur- 
chase price  of  $1,600  and  all  expenses  on  the 
property.  Including  the  ground  rent  taxes, 
and  water  rent,  and  that  as  soon  as  the 
plaintiff  could  give  him  a  clear  tltie  he  would 
pay  the  $1,600  in  the  way  that  they  had  pre- 
viously stated,  and  the  plaintiff  agreed  to 
that  arrangement  and  to  give  him  a  good 
title  to  the  property.  Foreclosure  proceed- 
ings were  instituted  on  the  Cronhardt  mort- 
gage, and  the  plaintiff  was  not  able  to  secure 
a  release  of  the  mortgage  as  to  his  property 
until  the  following  May.  In  the  meantime 
several  persons  approached  him  with  the 
view  of  buying  or  renting  the  property,  and 
In  February,  1913,  he.  went  to  see  the  defend- 
ant and  wanted  him  to  pay  him  six  months' 
interest  on  the  purchase  price  and  the  ex- 
penses for  six  months,  showing  him  at  the 
time  a  memoranda  of  the  six  months'  Inter- 
est, ground  rent,  taxes,  and  water  rent 
amounting  to  $82.  At  the  same  time  he  sug- 
gested to  the  defendant  that  they  should 
have  their  agreement  reduced  to  writing,  and 
the  defendant  told  him  to  have  the  agree- 
ment prepared.  The  plaintiff  did  so,  and  took 
the  agreement,  which  wcs  prepared  in  dupli- 
cate, to  the  defendant  and  proposed  to  him 
to  execute  them.  The  defendant  told  him 
that  he  did  not  have  time  that  day,  and  ask- 
ed him  to  come  back  "day  after  to-morrow." 
The  plaintiff  went  to  see  the  defendant  again 
as  he  requested,  and  the  defendant  told  him 
that  he  did  not  understand  "much  about 
agreements"  that  he  preferred  to  show  it  to 
Mr.  Levlnson,  and  that  he  would  not  do  any- 
thing until  Mr.  Levlnson  saw  It    The  plain-- 
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tut  went  to  see  the  deifendant  again,  and  de- 
fendant told  him  that  Mr.  Levlnson  had 
promised  him  to  come' in,  but  had  not  been 
there  yet  The  plaintiff  got  tired  of  the  mat- 
ter being  postponed,  and  went  to  see  the 
defendant  in  March,  and  said  to  him,  "This 
is  not  business,"  and  the  defendant  replied, 
"Well,  yon  can  take  my  word  of  honor  that 
I  am  so  awful  busy  that  I  don't  know  what 
to  do  first;  leaye  the  thing  go  until  after 
Easter,  and  you  will  have  my  assurance  that 
you  will  not  be  bothered  or  have  any  trouble 
with  me,  everything  will  be  all  right  and  set- 
tled up  and  adjusted  in  regard  to  expenses." 
About  the  last  of  May  the  plaintiff  succeed- 
ed in  getting  the  Cronhardt  mortgage  releas- 
ed, and  he  then  went  to  see  defendant  and 
told  him  that  he  was  ready  to  give  him  a 
clear  title  to  the  property.  The  defendant 
told  him  that  he  would  see  Mr.  LeTinson, 
and  offered  the  plaintlS  some  money  on  ac- 
count of  the  expenses  we  have  mentioned; 
but,  as  they  had  agreed  on  the  last  of  June 
as  the  date  for  the  transfer  of  the  property 
and  final  settlement,  the  plaintiff  told  the 
defendant  that  he  could  wait  that  much 
longer  for  the  amount  due  on  account  of  the 
expenses.  The  plaintiff  reminded  the  de- 
fendant that  he  would  have  to  have  the  cash 
payment  of  $600  on  the  day  of  settlement,  as 
be  had  arranged  to  turn  that  over  to  the 
building  association  on  account  of  its  mort- 
gage, which  wa!s  to  be  released  as  to  the 
proiwrty  to  be  conveyed  to  the  defendant, 
and  the  defendant  said  he  would  give  him 
$100  on  account  of  the  "purchase  price  then." 
He  gave  the  plaintiff  his  che<^  for  $100  and 
told  his  bookkeeper  to  write  a  receipt  for 
flOO  "on  account  of  purchase  price  for  014 
Watson  street,"  which  the  plaintiff  signed. 
The  defendant  told  the  plaintiff  to  come  in 
In  about  a  week,  and  he  would  give  him  some 
nx>re  money,  and  when  the  plaintiff  went  to 
see  him  as  suggested,  he  gave  the  plaintiff 
another  check  for  $100  and  took  from  him  a 
receipt  like  the  one  he  signed  before:  The 
plalndff  further  testified  that  when  the  de- 
fendant gave  him  the  second  check  the  de- 
fendant told  him  that  but  for  his  agreement 
to  purchase  the  property  he  would  not  buy 
It;  that  the  conditions  had  changed;  that 
when  he  agreed  to  purchase  it  he  had  made 
arrangements  to  have  It  torn  down  and  to  re- 
build it  and  his  adjoining  property,  but  that 
he  had  since  concluded  that  be  did  not  have 
to  make  any  alterations  in  the  bnilding,  and 
that  tne  defendant  furtlier  said  to  him  that, 
aa  "there  was  nothing  signed,"  he  would  be 
satisfied  if  the  plaintiff  would  release  him 
from  the  purchase,  and  that  he  would  give 
him  the  $100;  that  he  told  the  defendant 
that  he  had  purchased  a  pr<H)erty,  and  that 
he  had  arranged  to  use  the  mortgage  that  he 
was  to  get  from  the  defendant  in  paying  for 
it,  and  that  he,  plaintiff,  could  not  very  well 
get  out  of  that  agreement  The  deed  for 
the  property  in  question  was  prepared  by 
Me,  LevinBon,  the  mortgage  and  mortgage 


notes  were  prepared  by  the  plalntUTg  coun- 
sel, arrangement  was  made  fOr  the  release  of 
the  building  association  mortgage,  and,  ac- 
cording to  the  agreement  of  the  plaintiff  and 
defendant,  they  and  their  counsel  met  at  the 
ofilce  of  Mr.  Levinaon  on  the  30th  of  June  to 
close  the  matter.  In  going  over  the  items  of 
expense  from  the  date  of  the  agreement.  In 
August  1912,  to  the  day  of  settlement  when 
they  came  to  the  item  of  ground  rent  the  de- 
fendant insisted  that  he  did  not  bay  the 
property  subject  to  a  ground  rent  and  that 
the  agreement  was  that  he  was  to  have  the 
property  clear  of  incumbrances,  and  he  de- 
clined to  take  the  property. 

According  to  the  testimony  of  the  defend- 
ant he  rented  the  property  from  the  plain- 
tiff in  the  spring  of  1912,  to  be  used  as  a 
place  in  which  to  store  his  goods  during  the 
Kaster  season,  which  was  his  busy  season, 
and  after  that  season  was  over  he  surren- 
dered the  property  about  the  last  of  April. 
The  plaintiff  then  came  to  see  him  and  want- 
ed him  to  buy  the  property  for  $2,000.  He 
refused  to  take  the  property  at  that  price, 
and  told  the  plaintiff  that  all  he  wanted 
was  the  lot  In  June  the  plaintiff  told  him 
tliat  he  would  take  $1,600  for  the  property 
provided  he  got  the  material,  and  he  told 
the  plaintiff  that  he  did  not  think  he  would 
need  the  material,  and  that  he,  plaintiff, 
conld  have  it  He  agreed  to  purchase  the 
property  for  $1,600  and  to  pay  $600  cash 
and  to  give  a  mortgage  for  the  balance.  The 
plaintiff  did  not  say  anything  to  him  about 
the  property  being  subject  to  a  ground  rent 
He  employed  Mr.  Levinson  to  examine  the 
title,  and  several  weeks  later  Mr.  Levinson 
notified  him  that  foreclosure  proceedings 
had  been  instituted  on  the  Cronhardt  mort- 
gage. On  the  4th  or  5th  of  August  the 
plaintiff  came  to  see  him  and  told  him  of 
the  dllilcnlty  about  the  Cronhardt  mortgage, 
and  said  he  was  going  to  try  to  get  rid  of 
the  diiflcnlty,  and  that  if  the  defendant 
wanted  to  do  so  he  could  continue  to  occupy 
the  property,  and  that  if  the  plaintiff  could 
arrange  to  give  him  a  good  title  to  the  prop- 
erty, the  defendant  could  pay,  in  addition  to 
the  purchase  price,  the  interest  thereon  and 
the  expenses  on  the  property  In  the  mean- 
time, and  that  U  he  was  not  able  to  give 
the  defendant  a  title  clear  of  all  lncnni> 
brances,  he  could  pay  rent  as  he  had  before. 
The  defendant  estimated  that  the  interest 
taxes,  and  water  rent  would  amount  to 
about  the  same  as  the  rent  he  had  previous- 
ly paid,  and  he  agreed  to  the  arrangement 
snggested  by  the  plalntitf,  and  accordingly 
took  possession  of  the  property  on  the  4th 
or  6th  of  August  1912.  About  eight  months 
later  the  plaintiff  told  him  he  would  "soon 
be  through  with  the  difficulty  with  the  Cron- 
hardt mortgage,"  and  be  ready  to  settle, 
and  about  a  month  later  the  plaintiff  told 
him  that  he  was  then  ready  to  settle.  Mr. 
Levinson  called  his  attention  to  the  other 
mortgage  on  the  property^  and  the  idaintlff 
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wanted  the  defendant  to  give  bim  $500  and 
let  the  mortgage  remain  on  the  property, 
which  he  refused  to  do.  About  the  last  of 
May  the  plaintiff  went  to  see  the  defendant 
and  told  him  he  was  ready  to  settle,  and 
asked  him  to  help  him  out  and  give  him  a 
little  money.  The  defendant  told  Mm  that 
he  owed  him  some  money  anyhow,  and  had 
just  as  well  give  Mm  $100,  and  if  the  deal 
went  through  It  could  be  deducted,  and  If 
the  deal  did  not  go  through  It  could  be  cred- 
ited on  the  rent  The  defendant  gave  Mm 
his  check  for  $100.  Three  days  later  the 
plaintiec  asked  the  defendant  to  give  Mm 
$^)0,  and  the  defendant  told  Mm  that  that 
would  be  too  much,  as  his  rent  would  not 
amount  to  that  if  the  deal  did  not  go 
through.  The  plalntilt  asked  him  If  he  was 
not  good  for  that  much,  and  the  defendant 
replied  that  he  "was  good  for  some  money," 
and  then  gave  him  another  $100,  because, 
as  he  says,  it  was  Ms  busy  season,  and  he 
"was  too  busy  to  look  into  it"  Some  time 
before  he  gave  the  plalntlfT  the  money  refer- 
red to,  on  one  occasion  he  came  home  from 
a  trip  to  Norfolk,  and  Ms  bookkeeper  told 
him  that  the  plaintiff  had  left  an  agreement 
for  Mm.  Be  did  not  look  at  the  agreement 
and  did  not  want  to  see  It,  and  when  the 
plaintiff  came  in  a  few  days  later  he  told 
Mm  he  did  not  want  to  enter  into  any  fur- 
ther agreement,  and  that  all  he  wanted  was 
the  property  according  to  their  agreement, 
and  that  he  would  then  pay  for  it,  and  the 
defendant  says  that  tf  he  had  read  the 
agreement,  and  had  seen  any  moition  of 
the  ground  rent,  the  trouble  would  have 
"started  right  there."  In  reply  to  the  ques- 
tion, "Was  at  any  time  the  word  'ground 
rent'  mentioned?"  He  replied,  "Never,  to 
understand  It;  that  it  was  ground  rent" 

The  evidence  further  shows  that  the  de- 
fendant had  purchased  and  owned  a  num- 
ber of  properties  subject  to  ground  rents; 
that  be  was  familiar  with  the  ground-rent 
system  in  Baltimore,  and  that  the  deed  for 
the  i^roperty,  which  was  prepared  by  de- 
fendant's counsel  about  the  time  he  exam- 
ined the  title  in  1012,  described  the  property 
as  subject  to  a  ground  rent  of  $40.  It  is 
true,  the  defendant  says  that  he  never  saw 
the  deed,  and  Ms  counsel  states  that  he  did 
not  show  it  to  Mm  or  tell  him  of  the  ground 
rent  But  it  seems  that  he  had  a  number 
of  interviews  or  commumcations  with  his 
counsel  in  regard  to  the  title  of  the  property 
between  the  time  the  deed  was  prepared  tn 
1912  and  the  date  fixed  for  the  final  settle- 
ment in  June,  1913,  and  it  wonld  be  rather 
remarkable  If  nothing  was  said  from  wMch 
he  might  have  inferred  that  there  was  a 
ground  rent  on  the  property,  even  if  it  did 
not  occur  to  him  to  inquire  about  it  The 
defendant  does  not  say  that  the  plaintiff 
told  bim  that  the  property  was  not  subject 
to  a  ground  rent,  and  when  the  court  stated 
to  Mm  that,  as  he  was  familiar  with  the 
ground-xent  system  In  Baltimore  and  owned 


the  adjoining  property  on  Watson  street, 
which  was  subject  to  the  same  ground  rent 
the  court  would  like  to  know  why  it  was  he 
did  not  ask  the  plaintiff  if  the  property  was 
in  fee  or  subject  to  a  ground  rent,  be  re- 
plied that  in  all  bis  dealings  the  "word 
'ground  rent'  was  always  mentioned,"  and 
that  there  was  no  occasion  in  this  case  to 
ask  about  the  ground  rent  because  he  was 
oMy  buying  the  ground  and  the  plaintiff 
was  to  get  the  material.  In  Ms  answer  to 
the  bill',  however,  he  admits  that  be  agreed 
to  purchase  the  property  for  $1,600,  but 
nowhere  states,  as  a  part  of  that  agreement, 
that  the  plaintiff  was  to  have  the  material 
in  the  building.  He  further  states  In  his 
answer  that  he  agreed  to  pay  the  expenses 
that  would  accrue  pending  the  litigation  in 
regard  to  the  Cronhardt  mortgage  as  rent, 
and  that  he  paid  the  $200  "on  account  of 
rent,"  yet  according  to  his  testimony  the 
rent  for  the  entire  year  would  have  been 
only  $120,  and  he  does  not  deny  that  he  re- 
quired the  plaintiff  to  sign  a  receipt  for  each 
payment  stating  that  it  was  on  account  of 
the  purchase  price.  The  agreement  was  not 
produced  at  the  trial,  and  when  it  was  de- 
manded by  the  plaintiff,  counsel  for  the  de- 
fendant stated  that  he  bad  never  seen  it, 
and  that  the  defendant  had  never  seen  it, 
and  the  defendant  testified  that  he  told  his 
bookkeeper  to  destroy  it. 

[1]  The  only  evidence  In  the  case  tending 
to  i^ow  the  terms  of  the  verhal  agreement 
is  the  testimony  of  the  plaintiff  and  the  de- 
fendant The  fact  that  the  defendant  bad 
purchased  a  number  of  properties  subject  to 
ground  rents,  including  the  property  on 
Watson  street  adjoining  the  property  of  the 
plaintiff;  his  explanation  of  why  he  sup- 
posed the  property  was  in  fee  and  did  not 
make  any  inquiry  about  it;  the  fact  that  the 
attorney  who  was  employed  to  examine  the 
title  knew  In  June,  1912,  that  it  was  lease- 
hold property ;  and  the  further  fact  that  the 
defendant  had  in  his  possession  the  unsign- 
ed agreement  prepared  by  the  plaintiff's 
counsel,  which  disclosed  that  the  property 
was  subject  to  a  ground  rent — would  at 
least  suggest  some  doubt  as  to  accuracy  of 
his  statement  that  the  agreement  was  that 
the  property  was  to  be  conveyed  to  him  in 
fee,  and  in  our  judgment  his  evidence  is 
not  sufficient  to  overcome  the  positive  testi- 
mony of  the  plaintiff  that  he  told  him  that 
the  property  was  subject  to  a  ground  rent 
of  $40.  In  this  view  we  are  supported  by 
the  conclusion  of  the  learned  judge  who 
heard  the  case  in  the  court  below,  and  who 
had  the  advantage  of  seeing  the  witnesses, 
and  was  aided  In  Judging  of  the  accuracy  of 
their  recollections  and  testimony  by  the 
manner  in  which  they  testified. 

[2]  We  have  carefully  examined  the  au- 
thorities referred  to  by  counsel  for  the  appel- 
lant, and  do  not  find  any  legal  difficulty  in 
granting  specific  performance  of  the  agree- 
ment   It  possesses  all  the  elements  necessary 
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to  entitle  the  plalntlfF  to  the  aid  of  a  court 
of  equity.  The  contract  was  fair,  reasonable 
Just,  bona  flde,  mutual,  and  definite  and  cer- 
tain In  Its  terms,  the  defendant  admits  that 
he  entered  into  possession  of  the  property  un- 
der It,  and  the  evidence  shows  that  he  paid  a 
part  of  the  purchase  price.  Duvall  v.  Myers, 
2  Md.  Cb.  401 ;  Gelger  r.  Green,  4  OIU,  472 ; 
Gelston  t.  Sigmund,  27  Md.  334 ;  Hopkins  t. 
Roberts,  54  Md.  312;  Spear  v.  Orendorf,  26 
Md.  37 ;  Goldman  r.  Brltton,  90  Md.  259,  44 
Aa  1029;  Miller's  Eq.  Proc  1$  679-711;  36 
Cyc.  654. 

[3]  It  is  undoubtedly  the  rule  in  this  state 
that  a  court  of  equity  will  not  enforce  a  con- 
tract which  does  not  express  the  intentions 
of  the  parties,  or  is  the  result  of  the  mistake 
of  either  or  both  of  the  parties.  Kraft  t. 
Egan,  78  Md.  36,  28  AU.  1082;  SomerviUe  T. 
C<«>paKe,  101  Md.  page  524,  61  Atl.  310. 

[4]  But  in  this  case  the  evidence  does  not 
show  that  the  agreement  was  the  result  of  a 
mistake  on  the  part  of  the  defendant  On 
the  contrary,  we  think  it  shows  that  he  knew ' 
that  there  was  a  ground  rent  on  the  property. 
The  fact  that  he  now  says  that  he  did  not 
know  it  cannot  determine  the  plaintiff's  right 
to  relief,  for  otherwise  there  could  be  no  en- 
forcement of  a  contract  where  there  is  a 
conflict  of  evidence  as  to  its  terms.  The 
court  must  find  from  all  the  evidence  that 
there  was  a  mistake,  and  that  the  contract 
executed  or  entered  into  by  the  parties  does 
not  express  the  real  agreement  The  rule  that 
the  specific  performance  of  a  contract  is  not  a 
matter  of  right  but  rests  in  the  discretion  of 
the  court  refers  to  a  "sound  Judicial  discre- 
tion, controlled  by  established  principles  of 
equity,  and  exercised  upon  a  consideration  of 
all  the  circumstances  of  each  particular 
case."    Somerville  v,  Coppage,  supra. 

[t]  There  is  no  force  in  the  suggestion  that 
the  contract  was  lacking  in  the  element  of 
mutuality.  The  agreement  was  that  the 
plalntia  would  convey  to  the  defendant  a 
good  title  to  the  property,  subject  to  the 
ground  rent,  but  clear  of  all  incumbrances, 
and  at  the  time  appointed  for  the  settlement 
he  was  ready  and  able  to  comply  with  that 
agreement  The  fact  that  there  was  a  mort- 
gage on  the  property,  and  they  agreed  tliat 
the  defendant  should  have  possession  of  the 
property  and  pay  the  expenses  until  the 
plaintiff  secured  a  release  of  the  mortgage, 
did  not  destroy  the  binding  force  of  the  con- 
tract It  is  said  in  Miller's  Equity  Proa  ^ 
686: 

"When  the  agreement  shows  that  the  vendor 
has  not,  at  the  time,  a  clear  and  unincumbered 
title,  but  is  to  acquire  it,  and  then  convey,  if 
he  is  able  to  give  a  clear  title  at  the  time  wnen 
by  the  equities  of  the  particular  case  he  is  re- 
quired to  execute  the  conveyance  in  order  to 
entitle  himself  to  the  consideration,  there  will  be 
no  obstacle  to  a  specific  enforcement  by  the 
vendor."  Canton  Co.  v.  B.  &  O.  R.  B.  Co.,  70 
Md.  424,  29  Ati.  821. 

And  in  the  case  of  Maryland  Construction 
Co.'T.  Kuper,  90  Md.  529,  45  AQ.  197,  Judge 


Boyd,  after  referring  to  -a  number  of  cases, 
says: 

"The  authorities  are  therefore  ample  to  es- 
tablish the  doctrine  that  the  mere  fact  that  the 
vendor's  property  is  incumbered,  or  his  title  is 
defective,  at  the  time  the  contract  of  sale  is 
made,  will  not  prevent  his  enforcing  the  con- 
tract in  equity,  if  he  has  removed  the  incum- 
brance and  perfected  the  title  by  the  time  he  is 
required  by  his  contract  to  convey  it,  and,  gen- 
erally, when  he  has  acted  in  good  faith  relief  will 
be  granted  him,  if  he  is  ready  to  furnish  a  clear 
title  at  the  time  of  the  decree,  provided  the 
delay  has  not  prejudiced  the  parcbaser  and  time 
is  not  of  the  essence  of  the  contract  If  this 
were  not  so,  an  owner  of  land  who  has  incum- 
brances upon  it  might  pay  them  oS  for  the  pur- 
pose of  giving  the  purchaser  a  clear  title,  and 
then  not  be  able  to  enforce  the  contract  of  pur- 
chase, or  he  might  be  subjected  to  heavy  costs 
in  order  to  have  bis  title  cleared,  and  then  not 
be  able  to  require  the  purchaser  to  perform  his 
plrt  of  the  contract" 

[8]  In  the  case  at  bar  the  contract  was  that 
the  plaintiff  would  give  the  defendant  a  title 
to  the  property,  subject  to  the  ground  rent, 
but  clear  of  all  incumbrances,  and  agreed 
that  the  defendant  should  have  the  posses- 
sion and  use  of  the  property,  npon  the  terms 
stated,  tmtil  he  secured  the  release  of  the 
Cronhardt  mortgage.  The  defendant  was  in 
no  way  prejudiced  by  the  delay,  and  it  would 
operate  as  a  hardship  upon  the  plaintiff  to 
now  hold  that  he  cannot  enforce  the  agree- 
ment 

[7]  The  agreement  did  not  specify  the  time 
in  which  the  mortgage  for  |1,000  was  to  be 
made  payable,  but  that  does  not  render  the 
terms  of  the  contract  too  indefinite  within  the 
rule  referred  to.  In  Tribert  v.  Burgess,  11 
Md.  452,  the  court  said: 

"Another  objection  to  this  contract  is  that 
it  cannot  be  specifically  enforced  because  it  is 
too  indefinite,  inasmudi  as  no  time  is  limited 
for  payment  of  the  mortgage;  and,  as  the  par- 
ties have  agreed  npon  one,  the  court  cannot  un- 
dertake to  fix  it.  Such  an  objection  is  not  a 
valid  one.  Very  recently,  in  Farrell  v.  Bean, 
10  Md.  233,  this  court  said:  "When  no  particu- 
lar time  of  payment  is  limited  in  a  mortgage, 
it  is  to  be  paid  in  a  reasonable  time.  And  if 
the  payment  is  not  so  made,  the  mortgagee  is 
entitled  to  a  foreclosure.'  " 

That  case  is  cited  and  approved  in  Lawson 
T.  Mullinix,  104  Md.  166,  64  Att.  938,  where 
the  court  held  that  when  no  time  is  fixed  for 
the  consummation  of  a  contract,  a  court  of 
equity  wUl  require  it  to  be  consummated  in  a 
reasonable  time.  The  mortgage  which  was 
prepared  by  the  authority  of  the  defendant 
to  carry  out  the  terms  of  the  agreement  tn 
this  case  was  made  payable  one  year  after 
date,  and  no  objection  was  made  to  it  on  that 
account 

[8]  The  record  shows  that  about  two 
months  after  the  decree  of  the  court  below 
was  passed  the  defendant  filed  a  petition  in 
the  case,  and  with  it  the  agreement  which  the 
plaintiff  stated  he  delivered  to  the  defendant 
in  February,  1913,  and  which  the  defendant 
failed  to  produce  at  the  trial.  The  property 
in  question  is  referred  to  therein  as  leasehold 
property;    but  as  the  paper  was  not  filed 
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Is  unable  to  produce  securities  because  of 
their  loss,  for  which  he  is  not  answerable, 
should  suffer  only  to  an  extent  necessary  to 
make  up  any  deficiency  occasioned  by  a  fail- 
ure of  the  securities  to  realize  on  the  market 
the  amount  invested  in  them.  He,  however, 
In  brder  to  avoid  delay  and  to  afford  a 
oijeedy  determination  of  a  question  which 
could  not  be  finally  decided  except  on  appeal 
to  this  court,  affirmed  the  report  of  the  au- 
ditor. 

The  accountants  are  not  asking  relief  from 
liability  for  losses  by  depreciation  in  value 
of  securities  not  authorized  by  law  which 
were  purchased  with  the  funds  of  the  trust 
estate.  They  voluntarily  proved  the  present 
market  value  of  the  securities  and  admitted 
a  surcharge  of  all  losses  by  reason  of  depre- 
dation. They  did  not  ask  credit  for  loss 
in  value  through  depreciation,  but  for  the 
loss  of  the  securities  themselves. 

Under  the  finding  of  the  auditor  that  the 
trustee  was  not  in  fault  in  trusting  her  at- 
torney, we  think  the  credit  claimed  should 
have  been  allowed. 

[2]  Where  a  trustee  mingles  the  money  of 
the  trust  estate  with  his  own,  or  invests  it 
in  his  own  name,  it  may  be  well  held  that  the 
use  of  the  money  was  for  himself,  not  for 
the  estate,  and,  when  he  is  called  to  account, 
the  only  answer  he  may  be  permitted  to  make 
Is  the  production  of  the  funda  This  is  be- 
cause he  has  committed  a  breach  of  the  trust. 
The  law,  however,  does  not  forbid  or  make 
unlawful  an  Investment  In  securities  not  of  a 
class  expressly  authorized  by  the  acts  of  as- 
sembly. Where  such  an  investment  Is  made 
for  the  trust  estate  there  is  not  a  breach  of 
trust,  although  there  may  be  liability  for  loss 
by  reason  of  depreciation.  The  securities  in 
question  were  purchased  for,  and  held  by  and 
in  the  name  of,  the  trust  estate,  and  there 
was  not  a  breach  of  trust  in  making  the  in- 
vestments. 

[3]  Since  they  were  accounted  for  at  their 
depreciated  market  value,  there  was  no 
ground  for  a  surcharge  because  of  the  Ille- 
gality of  the  investment  The  only  charge 
is  that  they  were  not  safely  kept  by  the  trus- 
tees, and  this  charge  was  not  sustained  by 
the  auditor.  A  trustee  is  not  an  insurer  of 
trust  funds  against  the  possibility  of  loss, 
and  all  that  is  required  of  him  is  good  faith 
and  reasonable  diligence.  Adams'  Estate, 
221  Pa.  T7,  70  Atl.  436,  128  Am.  St  Rep.  727, 
15  Ann.  Gas.  618. 

[4]  The  appeal  of  the  Provident  Life  & 
Trust  Company,  succeeding  trustee,  is  based 
on  the  refusal  of  the  auditor  to  surcharge 
the  accountants  with  the  amount  of  a  mort- 
gage collected  by  her  attorney  and  the  loss 
of  moneys  of  the  trust  estate  given  by  the 
trustee  to  him  for  Investment  in  mortgages 
on  real  estate.  The  appellant's  contention  is 
that  the  finding  by  the  auditor  that  there  was 


no  negligence  upon  the  part  of  the  tmstee  in 
trusting  her  attorney  is  erroneous,  because 
some  three  years  before  her  death  she  knew 
the  bonds  of  a  gas  and  electric  company  had 
been  taken  from  the  box  in  which  the  trust 
securities  were  kept.  The  evidence  In  rela- 
tion to  these  bonds  was  that  the  trustee  wrote 
her  attorney  that  on  a  visit  to  the  box  for 
the  purpose  of  cutting  off  coupons  she  did 
not  find  these  bonds,  and  that  she  presumed 
that  they  were  in  his  keeping.  Interest  was 
paid  upon  them  until  her  death.  That  this 
circumstance  did  not,  in  fact,  excite  her  sus- 
picion or  create  distrust  is  conclusively  shown 
by  the  fiict  that  she  continued  to  give  him  the 
means  of  access  to  the  box  in  which  her  per- 
sonal securities  were  kept  in  the  bank.  That  i 
it  was  not  ground  for  suspicion  appears  from 
the  nature  of  the  services  he  performed  as 
her  attorney.  The  general  management  of 
the  trust  was  not  delegated  by  the  trustee  to 
her  attorney,  and  he  represented  her  in  legal 
matters  only.  She  kept  her  own  accounts, 
collected  the  Income,  had  full  charge  of  the 
estate,  and  his  services  were  as  her  attorney 
at  law.  The  trust  estate  consisted  of  70  orig- 
inal investments  made  by  the  decedent,  and 
46  reinvestments  made  by  the  trustee.  The 
original  securities  were  bonds,  stocks,  and 
Western  farm  mortgages,  as  to  many  of 
which  there  was  default  in  payment  of  inter- 
est and  prindpaL  When  the  professional 
services  of  an  attorney  were  required  in  col- 
lecting mortgages,  or  In  attending  to  secori- 
ties  Issued  by  companies  that  were  in  pro* 
cess  of  liquidation  or  reorganization,  it  was 
usual  and  proper  that  the  securities  should 
be  taken  to  the  attorney's  office.  The  pay- 
ment of  moneys  to  the  attorney  for  invest- 
ment in  specific  loans  on  mortgage  securities, 
as  shown  by  her  accounts,  were  made  as  such 
payments  are  u.sually  made.  The  conclusion 
of  the  auditor  that  for  these  losses  the  trus- 
tee should  not  be  held  liable  was  confirmed 
by  the  orphans'  court,  and  we  find  no  reason 
for  setting  it  aside.  On  the  subject  of  the 
continuance  of  trust  in  her  attorney,  after 
she  had  observed  that  two  bonds  were  not  in  ' 
her  box,  the  auditor  reported: 

"But  there  is  no  evidence  produced  that 
would  bring  a  suspicion  home  to  her,  and  she 
evidently  did  not  auapect  him  of  doing  any- 
thing ^rong  in  this  instance,  since  she  trusted 
him  fully  afterwards,  and  for  this  act,  which 
presumably  was  satisfactorily  explained  to  her. 
It  does  not  seem  proper  to  hold  that  she  had 
such  knowledge  oi  his  misconduct  as  should 
have  put  her  on  her  guard  and  caused  her  to 
withdraw  from  him  the  confidence  and  trust  she 
bad  in  him." 

The  appeal  of  Alfred  D.  Sharpless  and 
William  P.  Sharpless  is  sustained,  and  the 
decree  appealed  from  by  them  is  reversed, 
and  it  is  directed  that  their  account  be  con- 
firmed. The  appeal  of  the  Provident  Life  & 
Trust  Company  is  dismissed.  The  costs  on 
both  appeals  to  be  paid  by  the  estata 
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DAVIS  T.  FLESHMAN  et  al. 

(Saprem«  Coott  of  PemMylTanUL    May  4, 
1914.) 

1.  GAiaito  (I  28*)  —  Rbcotxbt  nou  Stakx- 
HOLDEB— Right. 

A  recovery  may  be  had  from  the  atake- 
holder  under  a  gambling  contract,  where  the 
atake  has  not  actually  been  paid  over  to  the 
yrinner,  though  the  contingency  upon  which 
the  bet  turna  haa  happened. 

[Ed.  Note.— For  other  casea,  see  Oanung, 
Cent  Dig.  {{  62-67;  Dec  Dig.  |  2a*] 

2.  GAinno  ({  25*)  —  WAaxBiHO  Conteaots  — 

Re  If  E  DI BS 

The  law  will  not  aid  the  winner  in  a  wag- 
ering contract  to  recover  from  the  loser  the 
amount  of  the  stake,  or  assist  the  loser  to  re- 
cover the  amount  of  the  bet  after  the  transac- 
tion has  been  closed. 

[Ed.    Note.— For    other    cases,    see    Gaming, 
Cent  Dig.  {{  51-56;   Dec.  Dig.  |  25.*] 
S.  Gamino  (g  49*)— Waoerinq  Contbact  — 

AcTiow  TO  Recovkb  Stake  —  Bubden  or 

Pboof. 

In  an  action  for  the  amount  of  a  stake  de- 
posited by  plaintiff  with  the  other  party  to  a 
wagering  contract,  the  harden  is  on  plaintiff  to 
■how  that  when  he  demanded  the  return  of  the 
•take  the  contingent  event  which  wma  to  deter- 
mine the  bet  had  not  taken  place. 

[Ed.    Note.— For   other   cases,   see    Gaming, 
Cent  Dig.  H  100-102;   Dec  Dig.  S  49.*] 
4.  Gakino  (I  50*)  — Waoebino  Contract — 

Action  to  Recoveb  Stake— Nonsuit. 

Where,  in  an  action  to  recover  money  de- 
posited by  plaintiff  with  defendant  as  security 
for  the  payment  of  wagers,  it  appeared  that 
defendant  operated  a  "backet  shop"  and  ac- 
cepted bets  from  plaintiff  on  the  fluctnationB  of 
the  stock  market,  that  plaintiff  deposited  such 
money  aa  aecuri^  for  payments  of  losses,  and 
that  on  the  day  before  defendant  failed  plaintiff 
ordered  his  transactions  closed  and  demanded 
Ids  profits,  but  the  evidence  did  not  show  with 
certainty  that  the  transactiona  were  open,  nn- 
determued,  and  unexecuted  when  plaintiff  or- 
dered them  closed,  or  that  any  aum  then  re- 
mained in  defendant's  hands  dependent  on  the 
fluctuations  of  the  market,  the  court  properly 
granted  a  nonsnit 

Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  Si  103-107;    Dec  Dig.  {  50.*] 

Appeal  from  Conrt  of  Common:  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  Joseph  A.  Davis  against 
James  B.  Fleshman  and  another,  trading  as 
J.  B.  Fleshman  ft  Company,  to  recover  a 
stake  deposited  with  defendants  In  a  gam- 
bling transaction.  Fnm  an  order  refusing  to 
take  off  nonsuit,  plaintlfl  appeals.    Affirmed. 

The  facts  appear  In  the  opinion  of  the  Su- 
preme Court  and  In  Davis  ▼.  Fleshman,  232 
Pa.  409,  81  AO.  412.  The  trial  Judge  enter- 
ed a  nonsuit,  which  the  court  in  banc  subse- 
quently refused  to  take  off. 

Argued  before  BROWN,  MBSTRBZAT, 
POTTER,  BLKIN,  and  MOSCHZISKKB,  JJ. 

Trevor  T.  Matthews,  of  Philadelphia,  for 
appellant  B.  F.  Pepper  and  G.  W.  Pepper, 
both  of  Philadelphia,  for  appelleea. 

MESTREZAT,  J.  In  1004  the  defendants 
were  engaged  In  the  business  of  gambling 


upon  wagers  or  bets  that  the  market  value  of 
certain  stocks  would  rise  or  fall  as  evidenced 
by  quotations  from  the  New  York  Stock  Ex- 
change. The  business  did  not  contemplate 
the  purchase  or  sale  of  shares  of  stock,  but 
was  only  a  dealing  in  differences  or  fluctua- 
tlona  in  the  prices  of  stocks.  The  firm  would 
receive  deposits  of  money  as  a  stake  or  se- 
curity for  the  payment  of  the  difference  be- 
tween the  selling  price  of  the  stock  on  one 
day  and  the  selling  price  of  the  same  stock 
on  another  day.  The  business  was  closed  out 
on  November  28,  1904.  Since  the  22d  day  of 
October,  1904,  the  plaintlfl  deposited  with 
the  defendants  at  various  times  certain  sums 
of  money  as  a  stake  or  security  upon  the  bet 
or  wager  of  the  fluctuations  of  certain  speci- 
fied stocks,  aggregating  $1,860,  which  ia  now 
sought  to  be  recovered  in  this  action.  An  af> 
fidavlt  of  defense  was  filed  denying  the  lia- 
bility of  the  defendants  for  the  whole  or 
any  part  of  the  sum  claimed  by  the  plain- 
tiff. A  rule  for  judgment  was  taken  which 
was  discharged  by  the  court  below.  An  ap- 
peal was  taken  to  this  court,  and  the  Judg- 
ment of  the  court  below  was  affirmed.  Davis 
v.  Fleshman,  232  Pa.  400,  81  AtL  412.  In 
the  opinion  we  said.  Inter  alia: 

"Whether  this  is  a  case  where  the  evidenot 
will  show  that  the  illegal  gambling  transactions 
were  closed  and  the  acconnts  stated  between  the 
parties,  and  where  the  orif;inal  deposits  still 
remain  with  the  broker  so  identified  that  they 
can  be  recovered  hack;  or,  an  instance  where 
the  plaintiff  is  endeavoring  to  reclaim  losses 
paid  on  illegal  gambling  transactions,  which  the 
law  will  not  aid  him  to  recover;  or,  one  whera 
the  plaintiff  dealt  with  the  defendants  as  prin- 
cipals, and  where  the  conduct  of  the  parties 
demonatratea  that  as  between  themselves  they 
treated  the  matter  as  closed;  settled,  and  ended, 
and  where,  all  being  gal  Juris,  the  law  will  look 
at  the  plaintiff  as  one  who  has  paid  his  bet— 
the  loss  from  which  he  will  not  be  assisted  to 
recover  cannot  be  satisfactorily  ascertained 
from  the  information  contained  in  the  state- 
ment of  claim  and  the  affidavita  of  defense." 

On  the  subsequent  trial  of  the  cause,  the 
learned  court  below  granted  a  nonsuit  which 
it  subsequently  refused  to  take  off,  and  the 
plaintiff  has  taken  this  appeal. 

[1]  We  have  no  quarrel  with  the  doctrine 
of  the  cases  dted  by  the  appellant  Since  the 
decision  In  McAllister  v.  Hoffman,  16  Serg. 
ft  R.  147, 16  Am.  Dec.  656,  decided  more  than 
three-quarters  of  a  century  ago,  it  has  been 
the  settled  law  of  this  state  that  a  recovery 
may  be  had  from  a  stakeholder  even  though 
the  contingent  event  upon  which  the  bet 
turns  has  happened,  if  the  stake  has  not  ac- 
tually been  paid  over  to  the  winner.  Before 
actual  payment  the  gambler  may  repent  and 
demand  of  the  stakeholder  the  repayment  of 
his  deposit  The  law  regards  the  transaction 
as  Illegal  and  void,  and  the  deposit  In  the 
hands  of  the  stakeholder  is  still  the  money 
of  the  gambler.  Hence  he  may  maintain  an 
action  to  recover  it  before  It  passes  into  the 
hands  of  the  other  party  to  the  gambling 
transaction.     The  authorities  dted  by   the 
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learned  counsel  for  the  appellant  declare  tbls 
to  be  the  law  of  this  state,  and  we  know  of 
no  decision  of  this  court  in  conflict  with  it. 

[2]  It  Is  equally  well  settled  in  this  Juris- 
diction that  aU  mere  wagering  contracts  are 
Illegitimate  transactions  which  the  law  de- 
clares void  and  which  will  not  be  enforced  at 
the  instance  of  either  party  to  the  contract 
It  will  not  aid  the  winner  to  recover  from  the 
loser  the  amount  of  the  stake,  and  it  will 
not  give  assistance  to  the  loser  to  recover 
back  the  amount  of  the  bet  after  the  trans- 
action has  been  closed.  It  will  leave  the  par- 
ties as  it  finds  them.  The  law  will  not  at- 
tempt to  settle  disputes  between  gamblers  by 
enforcing  their  alleged  rights  arising  out  of 
the  illegal  transaction. 

[3, 4]  This  was  not  a  case  of  marginal  deal- 
ings in  which  a  broker  purchased  and  sold 
stocks  for  his  customer.  It  is  not  pretended 
that  such  was  the  purpose  of  the  contract 
entered  Into  between  the  plaintifiF  and  the  de- 
fendants. The  latter  carried  on  what  is 
known  as  a  "bucket  shop,"  in  which  the  real 
transaction  was  a  daily  settlement  of  differ- 
ences In  the  fluctuations  of  the  prices  of 
stocks  on  the  New  Tork  Stock  Exchange.  No 
stocks  were  purchased  or  sold  by  the  defend- 
ants for  or  on  account  of  customers.  This 
was  wdl  known  by  the  plaintlfT.  The  plain- 
tUt  deposited  with  the  defendants  a  certain 
fRim  of  money  as  a  wager  or  bet  that  a  cer- 
tain number  of  shares  of  a  particular  stock 
would  advance.  If  the  stock  did  so  advance, 
the  plaintlft  was  the  winner.  If,  however, 
the  price  of  the  stock  declined,  the  defend- 
ants won  and  held  the  amount  of  the  de- 
posit During  the  whole  period  of  the  trans- 
action Involved  in  this  case  the  plaintiff 
made  the  deposits  or  series  of  bets  upon  the 
various  stocks  from  time  to  time;  the 
amount  aggregating,  as  already  observed,  $1,- 
860.  It  appears  that  in  six  of  the  transac- 
tions, in  which  the  aggregate  payments  were 
-$220,  the  movement  of  the  market  was  in 
favor  of  the  plaintiff.  He  ordered  the  trans- 
action closed  and  made  a  demand  for  his  prof- 
its on  November  28,  1904 ;  but  the  defendant 
firm  failed  the  following  day,  and  he  was  un- 
able to  collect  the  amount  of  his  winnings. 
As  to  whether  the  other  bets  resulted  favor- 
ably to  the  plaintiff  the  evidence  does  not 
with  certainty  disclose.  Uncertainty  as  to 
tbls  and  other  material  matters  exists 
throughout  the  case.  The  evidence  on  the 
trial  of  the  cause  did  not  clear  up  the  un- 
certainty which  we  held  to  exist  In  the 
pleadings  when  the  case  was  here  before, 
and  we  declined  to  enter  Judgment  for  want 
of  a  sufficient  affidavit  of  defense.  The  bur- 
«len  was  upon  the  plaintiff  to  show,  as  alleg- 
ed in  his  statement,  that  the  several  trans- 
actions were  open,  undetermined,  and  unexe- 
cuted on  November  28,  1904,  and  that  the 
contingent  event  which  was  to  determine  the 
ibet  had  never  taken  place.    This  is  denied 


by  the  defendants,  and  the  evidence  does  not 
supi>ort  the  plaintlfTs  contention.  At  aU 
events,  the  evidence  is  so  uhoertaln  that  a 
verdict  finding  such  to  be  the  fact  could  not 
be  sustained.  If  the  bets  were  against  the 
plaintiff,  the  deposit,  automatically,  went  Into 
the  hands  of  the  defendants  as  winners.  In 
the  absence  of  evidence  to  the  contrary.  It 
must  be  assumed  that  the  successive  amounts 
were  deposited  with  the  defendants  because 
each  prior  deposit  went  to  the  defendants  as 
winners;  each  transaction  being  closed  and 
followed  by  its  successor.  The  evidence  does 
not,  therefore,  clearly  show  any  sum  remain- 
ing in  the  hands  of  the  defendants  dependent 
upon  the  fluctuations  of  the  market  in  favor 
of  the  plaintiff  which  was  necessary  to  en- 
able the  plaintiff  to  recover  in  this  action. 

This  is  not  an  action  brought  by  the  loser 
In  a  gambling  transaction  against  a  stake- 
holder to  recover  the  amount  of  the  deposit 
before  the  transaction  Is  dosed  and  the 
amount  paid  to  the  winner.  The  defendants 
were  not  stakeholders  of  the  funds  deposited 
with  them  in  the  sense  which  would  permit 
a  recovery  by  the  loser  in  an  undetermined 
or  unexecuted  gambling  transaction.  The 
plaintiff  and  defendants  were  both  parties  to 
the  illegal  contract.  The  money  deposited  by 
the  plaintiff  with  the  defendants  was  a  wa- 
ger upon  the  fluctuations  of  the  prices  of  cer- 
tain specified  stocks.  This  deposit  was  made 
with  the  defendants  to  secure  them  in  their 
winnings.  They  could  have  trusted  the 
plaintiff  to  pay  his  debt  if  he  lost  but  they 
did  not  intend  to  take  any  such  chance. 
They  therefore  made  themselves  secure  by 
requiring  the  deposit  When  the  bet  was 
won  by  the  defendants,  it  automatically  pass- 
ed to  and  went  into  the  possession  of  the  de- 
fendants. The  transaction  was  then  closed, 
and  the  defendants  no  longer  held  the  deposit 
awaiting  the  happening  of  the  contingency 
which  determined  their  right  to  the  deposit 
They  were  not  stakeholders  who  were  disin- 
terested in  the  result  of  the  bet  and  who  held 
the  fund  for  the  successful  party  to  the  wa- 
gering c<Hitract  They  were  parties  to  the  il- 
legal transaction  and  held  the  deposit  as  win- 
ners of  the  bet  This  action  therefore  was 
brought  by  one  party  against  the  other  party 
to  a  gambling  transaction  which  the  law  de- 
clares void  and  which  It  will  not  enforce  In 
aid  of  either  party. 

The  Judgment  Is  a£9rmed. 

(MS  Pa.  406) 

THIBa^  V.  OITY  OF  PHILADELPHIA  et  al, 

(Supreme  Court  of  Pennsylvania.    May  23, 
1914.) 

1.  MUNIOIPAI,    COBPOBATIONS    ({    096*)— PAT- 

HENT  OF  Salabiks— Injun CTioH— Wart  of 

Appbopbiation. 

City  officials  will  be  enjoined  at  the  suit  of 
a  taxpayer  from  paying  salaries  for  services 
rendered  under  act  of  July  22, 1913  (P.  L.  879)i 
creating  a  division  of  housing  and  sanitatiou  in 
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the  depaHment  of  irablle  health  and  charities 
in  cities  of  the  first  class,  where  no  appropria- 
tion has  been  made  therefor  by  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ti  2163-2166;  Dec. 
Dig.  t  995.*] 

2.  MUNIOIPAL  COBPOBATIONS  (i  191*)— 0BDI< 
NANCK— CONSTBUOnOR— APFBOFBIATIOK   rOB 

Salabibs. 

Prior  to  act  of  Jnly  22,  1918  (P.  L^  879), 
creating  a  division  of  housing  and  sanitation  in 
the  department  of  public  health  and  charities 
in  cities  of  the  first  class,  such  department  was 
empowered  to  estahllsh  a  system  of  inspection 
and  supervision  over  drainage,  and  to  appoint 
inspectors  at  salaries  to  be  fixed  by  councils  and 
to  employ  tenement  bouse  inspectors.  A  city 
ordinance,  approved  December  81,  191S,  made 
an  appropriation  for  sanitary  inspection,  and. 
fixed  tile  number  and  salaries  of  tne  employes 
of  that  department,  but  did  not  indicate  an  in- 
tention to  fix  salaries  and  make  an  appropria- 
tion under  the  act  of  1918.  Beld,  that  aiich 
ordinance  related  to  the  organization  of  the  de- 
partment under  legislation  existing  prior  to  the 
act  of  1913,  and  did  not  carry  into  effect  the 
provisions  of  such  act. 

[Ed.  Note.— For  other  cases,  see  Bfnnicipal 
Corporations,  Cent.  Dig.  §f  625-629;  Dec.  Dig. 
I  191.*] 

3.  Mmncnfjo,  Cobpobationb    ((   176*)— Db- 

PABTMENT  or  PUBUC   HEALTH  AND  ChaBI- 

TiES— Statdte   Creating   Division— Time 

or  Taking  Effect. 

The  Act  of  July  22,  1913  (P.  I*.  879),  cre- 
ating a  Division  of  Housing  and  Sanitation  in 
the  Department  of  Public  Health  and  Charities 
in  cities  of  the  first  class,  did  not  go  into  opera- 
tion antomatically,  but  required  definite  action 
on  the  part  of  the  city  councils  to  make  it  ef- 
fective to  render  its  repealing  clause  operative 
on  prior  legislation  inconsistent  therewith. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  427-440;  Dec.  Dig. 
f  178.*] 

4.  MXTNICIPAI,  OOBPOBATIORS  (|  191*)— DK- 
PABTICENT  or  PUBUO  HEALTH  AND  CHARI- 
TIES—OBQANIZATION  or  Divwion  —  "Thebk 
Shall  Be." 

The  words  "there  shall  be,"  as  used  in  the 
act  of  Jnly  22, 1913  (P.  L.  879),  providing  that 
there  shall  be  a  division  of  housing  and  sanita- 
tion attached  to  the  department  of  public  health 
and  charities  in  dties  of  the  first  class,  are 
equivalent  to  the  words  "there  shall  be  estab- 
lished." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (S  625-629 ;  Dec.  Dig. 
{  191.*] 

6.  Statutes  (§  259*)— Repealing  Statutes- 
Time  OF  Taking  Effect. 

Where  a  revising  statute  is  to  take  effect 
at  a  future  period  or  upon  the  happening  of  cer- 
tain contingencies  or  performance  of  certain 
acts,  a  clause  therein  repealing  former  laws  on 
the  same  subject  does  not  take  effect  until  the 
act  goes  into  'operation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ff  333,  340;  Dec.  Dig.  {  259.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  John  Thiel  against  the  City  of  Phil- 
adelphia and  others  to  enjoin  payment  of  sal- 
aries. From  decree  awarding  Injunction,  the 
defendant  Cfty  of  Philadelphia  appeals.  Af- 
firmed. 

Argued  before  FELL,  0.  J,  and  BROWN, 
MESTBEZAT,  POTTER,  and  ELKIN,  JJ. 


James  Gay  Gordon,  Jn,  James  U.  Dohan, 

Asst  City  Sol.,  Michael  J.  Ryan,  aty  Sol., 
and  John  H.  Fow,  all  of  Philadelphia,  for 
appellant  Paxson  Deeter,  of  Philadelphia, 
for  apiiellee. 

ELKIN,  J.  [1,2]  This  blU  was  filed  by  a 
taxpayer  to  restrain  the  defendant  city  offi- 
cials from  making  payment  of  salaries  to 
the  other  defendants  named  In  the  bill  for 
services  rendered  under  the  provislcsis  of  the 
act  of  July  22, 1913  (P.  L.  879).  The  purpose 
of  this  act  was  to  create  a  division  of  bousing 
and  sanitation  In  the  department  of  public 
health  and  charities  in  cities  of  the  first 
class.  The  learned  court  below  very  proper- 
ly held  that,  no  appropriation  having  been 
made  for  the  i)ayment  of  the  salaries  In 
question,  there  was  no  fund  upon  which  war- 
rants could  be  drawn  to  make  such  pay- 
ments, and  that,  the  dty  officials  not  having 
authority  to  divert  public  moneys  from  the: 
purposes  for  which  they  were  specifically 
appropriated,  the  Injunction  should  be  award- 
ed. It  Is  argued  that  the  ordinance  of  De- 
cember 81,  1913,  making  an  appropriation  to 
the  department  of  public  health  and  chari- 
ties, in  the  Item  for  sanitary  Inspection,  Is 
broad  enough  in  Its  terms  to  Include  the  sal- 
aries of  those  defendants  who  claimed  to 
have  rendered  services  under  the  act  of  1913. 
A  careful  reading  of  the  ordinance  convinc- 
es us  that  this  position  is  not  tenable.  The 
amount  appropriated  for  sanitary  Inspection, 
the  number  of  Inspectors  and  other  employes 
of  that  department,  and  the  salaries  fixed  In 
the  ordinance,  all  relate  to  the  organization 
under  the  old  law  and  nothing  therein  con- 
tained shows  the  slightest  Indication  of  an 
intention  to  fix  salaries  and  make  an  appro- 
priation under  the  act  of  1913.  Without  an 
appropriation  there  can  be  no  payment  of  sal- 
aries. This  Is  too  well  settled  to  admit  of 
argument.  On  this  ground  alone  it  would 
be  necessary  to  affirm  the  decree  entered  by 
the  court  below. 

rs,  4]  Another  question  has  been  raised, 
and  being  important  to  the  orderly  adminis- 
tration of  the  work  of  the  Health  Depart- 
ment, it  should  be  decided.  When  and  how- 
does  the  act  of  1913  go  into  operation  and 
become  effective?  How  shall  the  dlviaion  of 
housing  and  sanitation  be  organized  and  by 
whom?  Who  shall  determine  the  number  of 
Inspectors  to  be  appointed  and  the  salaries  to 
be  paid  ?  On  these  most  Important  questions 
the  act  is  silent  The  first  section  simply 
provides  that  in  cities  of  the  first  class  there 
shall  be  attached  to  the  Department  of  Pub- 
lic Health  and  Charities  a  Division  of  Hous- 
ing and  Sanitation,  but  nothing  is  said  as  to 
how  or  when  this  division  shall  be  organized, 
or  what  department  or  branch  of  the  Munic- 
ipal Government  shall  determine  ihe  num- 
ber of  Inspectors  required  to  enforce  the  pro- 
visions of  the  law.  The  words  "there  shall 
be"  as  used  in  connection  with  the  organlza- 
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tlon  of  a  division  of  honsing  and  sanitation 
are  egaivalent  to  "there  shall  be  established," 
and  this  necessarily  Implies  that  some  au- 
thority must  establish  the  division.  It  is  not 
established  automatically. 

The  second  section  provides  for  a  Chief  of 
division,  an  assistant  chief,  and  not  less  than 
4  supervising '  inspectors,  and  not  less  than 
100  other  Inspectors.  The  act  does  fix  a  min- 
imum salary  for  the  chief  of  division,  but 
nothing  Is  provided  as  to  the  salaries  of  other 
employes,  the  number  of  inspectors,  and  the 
power  of  appointment,  except  that  the  direc- 
tor, with  the  approval  of  city  councils,  shall 
have  the  power  to  add  such  additional  clerics, 
stenographers,  typewriters,  and  messengers 
as  may  be  necessary  to  conduct  the  business 
of  the  division  thus  created.  The  only  power 
conferred  by  the  act  upon  the  director  In 
connection  with  fixing  the  number  of  em- 
ployes in  his  department  is  that  which  re- 
lates to  the  statistician,  clerks,  stenographers, 
messengers,  and  even  then  he  cannot  act  with- 
out the  approval  of  dty  councils.  The  plain 
Inference  is  that  as  to  all  other  employes 
city  councils  most  take  the  Initiative  by  de- 
termining the  number  of  inspectors  to  be  em- 
ployed and  fixing  the  salaries  to  be  paid.  So 
far  as  this  record  discloses  dty  councils  have 
not  acted,  and  we  can  see  no  escape  from  the 
conclusion  that  by  reason  of  this  failure  to  act 
there  has  been  no  organization  of  a  division  of 
housing  and  sanitation  under  the  act  of  1913. 
Under  these  drcumstances,  it  Is  most  perti- 
nent to  Inquire,  Bow  and  when  does  the  act 
of  1913  supersede  the  old  law?  We  have 
already  indicated  that  the  act  of  1913  did 
not  go  into  operation  automatically,  but  that 
it  required  definite  action  upon  the  part  of 
dty  coundls  to  make  it  effective.  It  did  con- 
tain a  repealing  clause,  the  effect  of  which 
must  now  be  considered.  If  it  repealed  all 
former  laws  inconsistent  with  Its  provisions 
as  of  the  date  of  its  approval,  and  the  new 
law  for  the  reasons  above  stated  is  not  in 
force.  It  would  necessarily  follow  that  the 
dty  Is  without  any  law  regulating  sanitary 
inspection  at  the  present  time.  If  such  a  re- 
sult necessarily  followed,  it  would  be  most 
unfortunate;  but  according  to  our  view  of 
the  law  It  Is  not  necessary  to  so  hold. 

[t]  It  is  well  settled  that,  where  the  provi- 
sions of  a  revising  statute  are  to  take  effect 
at  a  future  period,  or  upon  the  happening  of 
a  certain  contingency,  or  the  doing  of  cer- 
tain acts,  and  the  statute  contains  a  clause 
repealing  former  laws  on  the  same  subject, 
the  repealing  clause  does  not  take  effect  un- 
tU  the  provisions  of  the  repealing  act  go  into 
operation.  Smith  on  Statutory  Con.,  section 
783;  McArthur  v.  Franklin,  16  Ohio  St.  193. 
Many  other  authorities  might  be  dted  to  the 
same  effect  This  court  recognized  the  prin- 
ciple in  Com.  V.  Heller,  219  Pa.  65,  67  Atl. 
925,  wherein  Chief  Justice  Mitchell  said: 

"The  authority  of  the  councils  is  ample  at 
any  time  to  establish  a  water  department  un- 


der section  2,  and  when  they  do  Ae  water  oom- 
missionera  under  the  act  of  1865  will  be  su- 
perseded and  functus  officio,  but  until  that  is 
done  the  act  of  1865  is  left  in  operation,  and 
the  commisaionera  under  it  retain  their  author- 
ity." 

The  same  may  be  said  of  the  case  at  bar. 
The  old  law  remains  in  force  until  It  Is  su- 
perseded by  the  organization  of  the  division  of 
bousing  and  sanitation  under  the  act  of  1913, 
and  the  repealing  dause  of  this  act  does  not 
take  effect  until  the  new  law  goes  into  oper- 
ation. Tills  means  that  the  old  law  is  still 
In  force,  and  that  the  ordinance  of  December 
31,  1913,  making  an  appropriation  for  sani- 
tary inspection,  may  be  utilized  in  paying  the 
salaries  of  employes  who  performed  such 
services  as  were  required  to  be  performed 
under  the  old  law. 

Nothing  further  need  be  said  as  to  the  le- 
gal questions  in  controversy  between  the  par- 
ties here,  but  it  Is  proper  to  suggest  to  all 
parties  concerned  that  It  Is  high  time  to  get 
the  matters  adjusted  without  further  delay 
so  that  worthy  employes  may  receive  their 
salaries  promptly.  Until  an  organization  of 
the  division  under  the  new  law  has  been  ef- 
fected and  put  in  operation,  the  employes  un- 
der the  old  law  should  contluue  to  serve  and 
receive  their  salaries  under  the  appropriation 
made  in  the  ordinance  of  December  31,  1913. 
The  uncertainty  as  to  the  law  under  which 
their  services  are  rendered  should  no  longer 
exist 

In  an  additional  brief  filed  with  leave  of 
court  several  constitutional  questions  have 
been  raised,  but  we  have  concluded  that  these 
questions  cannot  properly  be  disposed  of  In 
the  present  proceeding.  The  objections  in- 
sisted upon  are  not  sufildent  to  have  the  act 
as  a  whole  declared  invalid;  and,  if  it  be 
deemed  expedient  to  have  these  questions 
raised  at  a  subsequent  time,  it  may  be  done 
In  a  proper  proceeding  in  which  the  precise 
questions  are  Involved. 

Decree  affirmed.  Costs  to  be  paid  by  the 
dty. 

(2<6  Pa.  SS4) 
In  re  SPATZ'S  ESTATE. 
Appeal  of  FENSTERMACHER. 

(Supreme  Court  of  Pennsylvania.    May  IS, 
1914.) 

Tbusts  (S  169*)— Tbtjstkes  — Nkolbct  and 
Mismanagement— SuacHABOB. 

Where,  on  the  audit  of  a  deceased  testa- 
mentary trustee's  account  as  stated  by  bis  ad- 
ministrator, to  which  account  ttie  substituted 
trustee  excepted,  it  appeared  that  decedent  held 
a  trust  fund  of  $20,000  for  a  minor  and  others, 
that  proceedings  instituted  by  the  minor's  guard- 
ian for  decedent's  removal  as  trustee  has  been 
discontinued  by  agreement  on  bis  filing  a  bond, 
reciting  that  the  full  $20,000  should  be  secured 
intact  and  that  the  accountant  charged  him- 
self with  securities  having  a  face  value  of  $20,- 
174.18,  and  where  the  accountant  converted  a 
portion  of  the  securities  into  cash,  and  paid  a 
portion  of  the  $20,000  to  the  substituted  trustee, 
who  refused  to  accept  the  remaining  securities 
in  satisfaction  of  the  balance,  and  where  there 
was  no  evidence  of  the  value  of  many  of  the  se- 
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curities,  and  it  was  ahown  that  decedent  had 
mismanaged  the  estate  and  impaired  its  valqe, 
the  court  properly  ordered  the  administrator  to 
pay  the  balance  in  cash  to  the  substituted  trus- 
tee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  222-224;   Dec.  Dig.  §  169.*] 

Appeal  from  Otplmns'  Court,  Berks  County. 

In  the  matter  of  the  Estate  of  Jolin  H. 
Spatz,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Warren  H. 
Fenstermacher,  administrator  of  Isaac  S. 
Spatz,  deceased,  who  was  a  trustee  of  Emma 
S.  Mohn  under  the  will  of  John  H.  Spatz,  de- 
ceased, appeals.     Affirmed. 

See,  also,  240  Pa.  303,  87  Atl.  672. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  BLKIN,  JJ. 

Joseph  R.  Dickinson  and  W.  Kerper  Ste- 
vens, both  of  Reading,  for  appellant  Ste- 
phen M.  Meredith,  of  Reading,  for  appellee. 

POTTER,  J.  This  is  an  appeal  by  the  ad- 
ministrator of  Isaac  S.  Spatz,  deceased,  who 
was  trustee  of  Emma  S.  Mohn,  under  the 
will  of  John  H.  Spatz,  deceased,  from  the  ile- 
cree  of  the  orphans'  court  of  Berks  county. 
The  appeal  is  from  the  dismissal  of  excep- 
tions to  the  adjudication  of  the  account 

By  bis  will,  John  E.  Spatz,  who  died  in 
1898,  gave  to  his  executor,  Isaac  B.  Spatz,  the 
sum  of  120,000  to  be  held  in  trust  and  in- 
vested for  the  benefit  of  testator's  daughter, 
Emma  S.  Mohn,  during  her  Ufe,  with  remain- 
der to  her  children.  In  1906  the  Reading 
Trust  Company,  guardian  of  Luella  F.  Mohn, 
a  daughter  of  Emma  S.  Mohn,  presented  a 
petition  to  the  orphans'  court,  alleging  that 
the  trustee  was  wasting  and  mismanaging 
the  trust  estate,  and  that  he  was  Insolvent, 
and  praying  for  his  removal.  As  the  result 
of  an  arrangement  between  the  parties,  the 
trustee  filed  for  the  protection  of  the  trust 
estate  a  bond  In  the  penal  sum  of  $40,000  and 
the  proceeding  for  his  removal  was  discon- 
tinued. In  the  bond  an  agreement  was  re- 
cited upon  the  part  of  the  trustee  that  the 
full  amount  of  $20,000  of  trust  funds  should 
be  secured  Intact. 

In  1911  Isaac  S.  Spatz  died,  and  letters  of 
administration  on  his  estate  were  granted  to 
Warren  H.  Fenstermacher,  who  filed  the  ac- 
count of  the  decedent,  as  trustee  under  the 
will  of  John  H.  Spatz,  deceased.  The  ac- 
countant charged  himself  with  certain  se- 
curities having  a  face  value  of  $20,174.18. 
Exceptions  were  filed  to  the  account  by  the 
Reading  Trust  Company,  which  h&A  been  ap- 
pointed trustee  to  succeed  Isaac  S.  Spatz,  de- 
ceased, and  while  these  exceptions  were  pend- 
ing, the  accountant  converted  a  portion  of 
the  securities  into  cash,  and  paid  over  to  the 
substituted  trustee  the  sum  of  $10,728.27, 
leaving  a  balance  due  on  the  principal  of  the 
trust  fund  of  $9,271.73.  The  substituted  trus- 
tee refused  to  accept  from  the  accountant 
the  remaining  securities  in  his  hands,  and 


demanded  that  the  balance  should  be  paid  in 
cash. 

The  auditing  judge  in  his  adjudication 
found  that  the  deceased  trustee  had  neglect- 
ed and  mismanaged  the  trust  estate,  and  liad 
Impaired  its  value;  that  he  kept  no  Intelli- 
gent or  accurate  account ;  that  there  was  no 
evidence  of  the  value  of  a  number  of  the  se- 
curities set  forth  in  the  account;  and  that  it 
was  Impossible  to  say  what  they  were  worth; 
in  conclusion  the  auditing  judge  ordered  the 
accountant  to  pay  the  balance  as  shown 
above,  to  the  substituted  trustee.  When  the 
substituted  trustee  refused  to  accept  the  se- 
curities, appellant  might  have  disposed  of 
them  and  paid  over  the  proceeds.  If  as  he 
claims,  they  were  good,  then  no  loss  would 
have  been  Incurred.  If  they  were  not  then 
the  question  whether  the  former  trustee  was 
chargeable  for  any  loss  resulting  from  the 
investment  in  the  securities  in  question  could 
have  been  raised  and  determined.  As  the  ac- 
countant did  not,  however,  see  fit  to  pursue 
this  obviously  reasonable  course,  we  do  not 
see  that  he  can  fairly  complain  of  being 
charged  with  them  at  their  face  value.  As 
has  already  been  stated,  while  Isaac  S.  Spatz 
was  living,  the  guardian  of  the  minor  who 
was  entitled  to  the  remainder  of  the  trust 
estate  filed  a  petition,  alleging  mismanage- 
ment of  the  trust  estate  and  insolvency  of 
the  trustee,  and  prayed  for  his  dismissal.  It 
was  then  that  the  trustee  offered  in  coArt, 
to  give  a  bond  with  security  approved  by  the 
court  "to  secure  to  the  cestui  que  trust,  in- 
tact, the  full  amount  of  the  trust  fund  of 
$20,000,"  and  the  due  execution  of  the  trust 
tn  accordance  with  the  will  and  with  law. 
The  offer  was  accepted,  the  bond  was  given, 
and  was  approved  by  the  court,  and  the  pro- 
ceeding for  the  discharge  of  the  trustee  was 
discontinued.  The  bond  was  given  as  an  in- 
ducement for  the  withdrawal  of  the  proceed- 
ing for  the  removal  of  the  trustee.  Full  ef- 
fect must  therefore  be  given, to  the  intention 
of  the  parties  in  giving  and  accepting  the 
bond.  That  intention  was  to  secure  the  pay- 
ment of  the  full  amount  of  the  trust  fund  of 
$20,000.  The  sum  of  $10,728.27  has  been 
paid,  leaving  a  balance  of  $9,271.73,  which  as 
the  auditing  judge  has  found,  is  properly  due. 
Under  these  circumstances  it  was  not  necessa- 
ry for  the  court  below  to  consider  whether  the 
securities  were  proper  Investments  or  not. 
That  question  might  have  arisen  in  the  pro- 
ceeding for  the  dismissal  of  the  trustee,  but 
he  did  not,  at  that  time,  see  fit  to  justify  the 
Investments  which  he  had  made,  and  he  set- 
tled the  question  of  his  liability  in  that  re- 
spect by  agreeing  to  give  security  for  the 
payment  of  the  full  amount  of  the  funds  in 
his  hands  belonging  to  the  trust  estate.  The 
court  below,  therefore,  very  properly  dismiss- 
ed the  exception  which  was  filed  to  the  award 
of  $9,271.73,  which  is  the  balance  due  to  the 
estate. 

In  this  view  of  the  case,  many  of  the  ques- 
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tlons  raised  by  tb«  assignments  of  error  be- 
come unimportant,  and  it  is  not  therefore 
necessary  to  consider  them  in  detail.  Conn- 
sel  for  appellant  argue  at  considerable  lengtb 
that  the  securities  In  question  are  good.  The 
testimony  does  not  satisfy  us  that  the  margin 
of  security  as  to  a  number  of  the  properties 
is  sufficient  to  justify  a  prudent  trustee  in 
accepting  the  securities  as  a  desirable  in- 
vestment. At  any  rate,  the  quality  of  the  se- 
curities can  be  readily  tested.  If  the  amount 
invested  in  th«n  can  be  realized,  either  by 
collection,  or  sale  of  the  securities,  the  re- 
sult will  be  satisfactory  to  all  concerned.  If 
It  cannot  be  realized,  the  responsibility  is  not 
properly  to  be  placed  upon  the  new  trustee. 
It  is  a  matter  to  be  settled  in  connection  with 
the  accounts  of  the  deceased  trustee.  The 
bond  which  he  gave  was  not  conditioned  for 
the  production  of  undesirable  securities,  but 
it  was  given  to  secure  the  payment  of  the 
trust  fund  intact.  This,  of  coarse,  means 
payment  in  cash. 

Two  of  the  assignments  of  error  relate  to 
the  refusal  of  the  court  below  to  allow  the 
accountant  credit  for  the  cost  of  filing  the 
account,  and  for  a  reasonable  counsel  fee  for 
services  rendered  in  preparing  the  account, 
and  at  the  audit  We  do  not  see  why  such 
an  allowance  should  not  be  made  at  the  prop- 
er time  and  place.  But  this  account,  for 
some  reason  deals  only  with  the  principal 
sum  of  the  trust  estate.  No  accounting  for 
tbe  income  is  here  shown.  It  may  be  that 
the  court  below  intended  that  an  allowance 
for  expenses  should  be  made  when  the  ac- 
counting for  the  Income  is  filed.  That  is  a 
matter  which  will  no  doubt  be  properly  ad- 
Justed  by  the  court  below. 

The  assignments  of  error  are  overruled. 
This  appeal  is  dismissed  at  the  cost  of  ap- 
pellant, and  the  decree  of  the  orphans'  court 
1b  affirmed. 

(246  Pa.  ZU) 

In  re  60TTESFELI). 

(Supreme  Court  of  Pennsylvania.    May  11, 
1914.) 

1.  Judgment  (|  470*)— CottJiTERAi,  Attack. 

A  judgment  of  a  court  having  jurisdiction 
cannot  be  reviewed  collateTslly  in  another  court 
in  a  proceeding  of  any  nature. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  907 ;  Dec.  Dig.  {  470.*] 

2.  JnDQMENT    (I    648*)— C0LI.AraBAI,    ATTACK 

— Disbarment  Pboceedinob. 

Where  an  attorney  at  law  was  convicted  in 
A  federal  court  of  conspiring  to  conceal  assets 
rrom  a  trustee  in  bankruptcy,  and  was  sen- 
tenced, such  judgment  was  conclusive,  and  the 
fact  that  he  was  guil^  of  the  crime  of  which 
be  was  convicted  could  not  be  disputed  by  the 
attorney  in  subsequent  disbarment  proceedings, 

[Bd.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  U  1309,  1310;   Dec.  Dig.  {  648.*] 

Appeal  ftom  Court  of  Common  Pleas, 
Phlladelpbla  County. 

Petition  for  disbarment  of  Samuel  J.  Qot- 
tesfeld.     From  a  decree  ordering  that  his 


name  be  stricken  from  the  roll  of  attorneys, 
he  appeals.    Appeal  dismissed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Harry  Shapiro,  of  Philadelphia,  for  appel- 
lant John  Hampton  Barnes  and  William 
B.  linn,  both  of  Philadelphia,  for  appellee. 

STEWART,  J.  [1]  The  appellant  was  a 
regularly  admitted  practitioner  of  law  in  the 
several  courts  of  Philadelphia  county,  when 
on  the  29th  of  September,  1911,  be  was  in- 
dicted, with  another,  in  the  Circuit  Court  of 
the  United  States,  charged  with  ctmsplring  to 
conceal  assets  from  a  trustee  in  bankruptcy. 
To  this  indictment  he  pleaded  not  guilty,  and 
after  trial  was  duly  convicted  and  sentenced 
to  a  term  in  the  penitentiary.  While  serv- 
ing the  term  of  his  imprisonment  the  Law 
Association  of  Philadelphia  presented  its  pe- 
tition in  court  of  common  pleas  No.  1,  setting 
forth  therein  the  above  facts,  accompanied 
with  a  copy  of  the  indictment  and  record 
of  ■the  conviction,  asking  that  a  rule  be 
granted  requiring  him,  Samuel  J.  Gottes- 
feld,  to  show  cause  why  he  should  not  be  dis- 
barred and  his  name  be  stricken  from  the 
roll  of  attorneys  of  that  court  The  rule 
having  issued  the  appellant  filed  an  answer 
in  which  he  admitted  the  fact  of  his  convic- 
tion in  the  manner  set  forth  in  the  petition, 
but  denied  bis  guilt,  av«-ring  circumstances 
which  led  to  his  conviction  which,  in  liis 
view,  imputed  no  actual  guilt  on  Us  part. 
Later  he  filed  a  petition  alleging  that  because 
of  his  confinement  in  the  penitentiary  he  was 
prevented  from  properly  defending  himself, 
asking  that  a  rule  issue,  directed  to  the  Law 
Association,  to  show  cause  why  a  continu- 
ance of  the  proceeding  should  not  be  allowed 
and  he  afforded  an  <H)portunlty  to  be  beard. 
September  29,  1913,  the  court  dismissed  the 
rule  for  continuance  and  made  absolute  the 
rule  to  show  cause  why  appellant  should  not 
be  disbarred.  The  present  appeal  is  from 
these  several  decrees. 

[2]  The  burden  of  appellant's  complaint  is 
that  he  was  denied  an  opportunity  to  im- 
peach, not  the  record  of  his  conviction,  for 
that  was  admitted,  but  the  verdict  that  con- 
demned him.  In  other  words,  he  asserts  that 
he  was  not  guilty  of  the  ofFense  for  which  he 
was  tried  and  convicted,  and  insists  that  be- 
cause the  court  gave  him  no  opportunity  to 
establish  his  freedom  from  guilt  he  was  con- 
demned unheard.  The  case  calls  for  but  lit- 
tle comment  It  is  fundamental  that  a  partic- 
ular sentence  imposed,  or  judgment  rendered, 
by  a  court  having  Jurisdiction  cannot  be  re- 
viewed collaterally  in  any  other  court  tn  any 
kind  of  a  proceeding.  Tbe  nature  of  the 
judgment  has  no  effect  on  the  operation  of 
the  rule.  A  decree  with  regard  to  the  per- 
sonal status  of  the  individual  is  equally  con- 
clusive with  a  decision  upon  right  of  prop- 
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«rty.    Snch  deci«e,  or  judgment,  la  In  tbe  na- 
tnre  of  judgment  in  rem. 

"Thtn  judgment  of  ouUawry  not  metely  de- 
clares t)ie  party  an  outlaw,  bnt  renders  bim  so, 
and  U  therefore  a  jadgment  in  rem.  and  re- 
sembles the  act  of  tbe  Ecclesiastical  Court  de- 
priving a  man  of  bis  preferment,"  etc.  Note  to 
Dncbess  of  Klngaton  Case,  2  Smith's  Leading 
Gases,  751. 

The  doctrine  of  res  judicata  applies  wheth- 
er the  judgment  be  in  civil  or  criminal  pro- 
ceeding, and,  once  rendered,  tbe  party  con- 
victed may  not  thereafter  dispute  the  truth 
thereby  estabUsbed.  The  appellant  had  no 
right  to  a  farther  hearing  on  the  question  of 
his  guilt  Hla  guilt  was  a  fact  established 
by  an  unchallenged  record  of  a  court  of  com- 
petent jurisdiction,  and  was  no  longer  open 
to  dispute.  A  decree  of  disbarment  followed 
necessarily.  It  was  of  no  consequence  that 
In  committing  the  offense  of  which  he  was 
convicted  appellant  was  exercising  no  func- 
tion of  bis  professional  office.  The  offense 
was  in  its  nature  crimen  falsi,  involving  em- 
ployment of  falsehood  to  injuriously  affect  the 
administration  of  public  justice,  and  was 
therefore  an  infamous  offense.  The  disbar- 
ment that  followed  was  not  pimltlve,  but 
protective  simply.  Courts  can  command  pub- 
lic confidence  only  as  those  who  serve  therein 
are  themselves  observant  of  the  law  whlcb 
It  Is  the  duty  of  the  courts  to  enforce.  In 
tals  high  office  the  attorney  at  law  Is  a  minis- 
ter of  justice;  he  ceases  so  to  be  when, 
whether  in  tbe  line  of  his  professional  work 
or  outside  of  It,  he  prostitutes  his  knowledge 
of  the  law  and  the  skill  he  has  acquired 
therein  to  thwart  the  law  by  deceit  and  false- 
hood In  Ita  one  and  only  purpose,  viz.,  to  ac- 
complish distributive  justice  among  men. 
Such  was  the  offense  of  which  the  appellant 
was  found  e:uilty;  the  sentence  and  judgment 
established  his  disqualification  for  the  high 
and  responsible  office  he  held,  and  the  record 
of  his  conviction,  once  brought  to  tbe  atten- 
tion of  the  court,  was  ample  warrant  in  l^ 
self  for  the  decree  of  disbarment  that  fo^ 
lowed. 

The  appeal  is  dismissed  at  costs  of  appel- 
lant 


<244  Pa.  582) 

SURAVITZ  V.  PRtJDENTIAIi  INS,  CO.  OF 
AMERICA. 

<Supreme  Conrt  of  Pennsylvania.    March  30, 
1914.) 

1.  iHsuaAHOK   (I  655*)— Application— Wab- 

aANTIES. 

In  an  action  on  a  life  insurance  policy  is- 
sued on  an  application  stipnlating  that  the  an- 
swers therein  are  to  be  deemed  representations 
and  not  warranties,  the  inquiry  may  extend, 
not  only  to  tbe  materiality  of  the  answers  al- 
leged by  defendant  to  be  false,  but  also  to  the 
accuracy  and  good  foith  of  defendant's  SRent  in 
writing  down  the  answers,  and  to  whether  the 
application  was  signed  In  good  faith  without 
having  been  read,  and  without  knowledge  that 
the  answers  were  incorrectly  written  down ; 
the  applicant  in  such  case  bdng  relieved  from 


the  harsbneas  of  ttie  rule  applicable  to  war- 
ranties. 

[Ed.  Note.— For  other  cases,  see  Insuranost 
Cent  Dig.  H  1677-1686;   Dec  Dig.  |  655.*] 

2.  Insurance  (i  90*)— Poweb  op  Agent — 
Pbovision  in  Appucation. 

A  covenant,  in  an  application  for  life  in- 
surance,  that  the  agent  cannot  bind  tbe  com- 
pany by  "making  or  receiving  any  representa- 
tions or  information,"  will  not  protect  the  com- 
pany from  liability  on  the  policy  where  the 
agent  baa  negligently  or  fraudulently  written 
untrue  answers  in  the  application  different  from 
tbe  answers  given  by  the  applicant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  90.*] 

3.  Insurance   ({  291*)  —  Application  —  Va- 
urniTY  of  Policy. 

While  an  applicant  for  life  insurance  must 
exercise  good  faith  in  disclosing  the  condition 
of  bis  health  as  known  to  him  and  believed  to 
be  true,  bis  failure  to  disclose  tbe  existence  of 
a  latent  disease,  concerning  which  from  the  na- 
ture of  things  he  cotiid  have  no  exact  informa- 
tion, will  not  invalidate  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Si  681-690,  6di-696:  Dec.  Dig.  { 
291.*] 

4.  iNsuBANCE    (I    688*)— Application— Mis- 
BSPBESKNTATioNB— Question  tor  Jubt. 

Whether  an  applicant  who  states  to  the 
best  of  ber  knowledge  and  belief  that  she  is  in 
good  health,  when  in  fact  she  is  suffering  from 
a  latent  disease,  acts  in  good  faith  in  making 
such  statement  is  for  the  jury  in  an  action  on 
tbe  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  II  1656,  1732-1770;    Dec.  Dig.  { 
668.*] 
6.  Insurance  (S  655*)— Action  on  Pouot— 

evioence. 

Where,  in  an  action  on  an  insurance  policy, 
the  defense  was  tbat  false  answers  were  made 
in  tbe  application,  and  it  appeared  that  the 
husband  and  daughter  of  the  insured  were  pres- 
ent when  the  answers  were  made,  their  testimo- 
ny that  the  answers  written  down  in  the  ap- 
plication were  not  the  answers  made  by  insured 
to  the  agent  who  wrote  them  down,  and  also 
the  report  of  a  medical  examiner  corroborating 
snch  teetimony,  which  report  was  in  the  bandp 
of  the  insurance  company,  were  admissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1677-1686;   Dec  Dig.  {  665.*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Assumpsit  on  a  life  Insurance  policy  by 
Jacob  Suravltz  against  the  Prudential  In- 
surance Company  of  America.  From  judg- 
ment for  defendant  plaintiff  apiieals.  Re- 
versed. 

Argued  before  FELL,  O,  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

'  C.  P.  O'Malley  and  Peter  L.  Walsh,  both  of 
Scranton,  for  appellant  A  A  Vosburg,  of 
Scranton,  for  appellee. 

ELKIN,  J.  This  Is  an  action  on  an  Insur- 
ance policy  which  by  its  terms  made  all  state- 
ments of  the  Insured  representations  and  not 
warranties.  The  defense  Is  that  the  answers 
contained  in  the  application  as  to  the  good 
health  of  the  applicant  for  insurance,  and 
whether  she  ever  had  any  serious  Illness  or 
disease,  were  untrue  in  fact  wben  made,  and 
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that  the  false  answers,  being  material  to  the 
risk,  avoid  the  policy.  Appellant  denies  that 
any  intentional  misrepresentation  was  made 
by  the  applicant  to  the  agent  of  the  Insur- 
ance company,  who  wrote  down  the  answers 
In  the  presence  of  the  husband  and  daughter 
of  the  Insured ;  and  at  the  trial  it  was  urged 
ttiat  the  answers  were  made  In  good  faitti, 
without  any  intention  to  evade,  suppress,  or 
conceal  facts  which  should  be  disclosed,  and 
that  the  alleged  false  answers  relied  on  to 
avoid  the  policy  were  Incorrectly  written 
down  by  the  agent  who  solicited  the  Insur- 
ance. It  Is  conceded  6u  all  sides  that  the 
case  was  for  the  Jury,  and  our  only  concern 
is  to  see  that  it  was  submitted  with  instruc- 
tions properly  defining  the  legal  rights  of 
the  parties. 

[1]  At  the  outset  we  are  confronted  with 
the  question.  Is  an  applicant  for  insurance 
so  absolutely  bound  by  the  answers  set  forth 
in  the  copy  of  the  application  attached  to 
the  policy  as  to  preclude  an  inquiry  Into  their 
correctness,  even  on  the  grounds  of  fraud, 
accident  or  mistake?  As  to  warranties,  the 
decisions  in  our  own  state  and  elsewhere 
have  gone  very  far  towards  closing  the  door 
to  inquiries  of  this  character  upon  the  the- 
ory that  when  one  desiring  to  take  out  in- 
surance warrants  his  answers  to  be  true,  he 
Is  bound  not  only  to  make  his  answers  good, 
but  to  see  that  they  are  properly  written 
down,  and  to  know  what  those  answers  are. 
This  doctrine  as  applied  to  warranties  has 
been  so  repeatedly  asserted  in  our  Pennsyl- 
vania cases  that  It  is  now  too  late  to  ques- 
tion the  wisdom  or  soundness  of  the  general 
rule,  although  exceptions  have  t)een  made  in 
some  instances.  In  support  of  the  general 
rule  the  following  cases  may  be  cited:  Ck>op- 
er  V.  Fire  Ins.  Co.,  50  Pa.  299,  88  Am.  Dec. 
844 ;  United  Brethren  Mutual  Aid  Society  v. 
O'Hara,  120  Pa.  256,  13  AU.  932 ;  Mengel  v. 
Insurance  Co.,  176  Pa.  280,  35  AU.  197;  Wall 
V.  Society  of  Good  Fellows,  179  Pa.  355,  36 
Atl.  748:  Dinan  v.  Benefit  Association,  201 
Pa.  363,  50  Atl.  999;  Murphy  v.  Insurance 
Co.,  205  Pa.  444,  65  AU.  19;  Rlnker  v.  Life 
Ins.  Co.,  214  Pa.  608,  64  AU.  82,  112  Am.  St 
Rep.  773. 

As  to  representations,  the  rule  la  not  so 
unbending,  and  according  to  our  view  the  dis- 
tinction should  be  broadened  rather  than 
narrowed.  It  is  argued  that  the  only  differ- 
ence between  a  warranty  and  a  representa- 
Uon  is  that  under  the  former  the  materiality 
of  the  answer  is  not  a  defense,  while  under 
the  latter  It  may  be.  This  general  distincUon 
is  recognized  in  all  JurlsdicUons,  and  learn- 
ed writers  on  the  subject  frequently  advert 
to  it,  but  we  are  not  prepared  to  say,  even 
In  the  light  of  the  authorities,  that  this  is 
the  only  distinction  which  can  be  properly 
made.  If  under  a  representation  the  mate- 
riality or  immateriality  of  the  answer  may 
be  inquired  into.  In  a  suit  upon  the  policy, 
it  is  difBcult  to  see  why  other  pertinent 
questions  may  not  be  raised,  when  it  appears 


that  a  mistake  was  made  in  recording  the 
answer,  or  that  fraud  was  practiced  upon  the 
applicant,  or  that  the  agent  who  solicited  the 
Insurance  misinformed  or  misled  the  insur- 
ed. Upon  what  line  of  correct  reasoning,  or 
by  what  fair  rule  of  interpreting  the  cove- 
nants of  contracting  parties  can  it  be  said 
that  the  materiality  of  an  answer  may  be 
the  subject  of  inquiry  In  a  suit  upon  an 
insurance  policy,  but  that  no  such  inquiry  can 
be  made  as  to  whether  the  answer  itself  wa» 
properly  written  down  by  the  agent,  or  that 
a  mistake  was  made  In  the  preparation  of 
the  application  which  formed  the  basis  of 
the  contract?  The  parties  themselves  did 
not  limit  the  inquiry  to  the  question  of  ma- 
teriality, but  simply  provided  that  the  state- 
ment made  by  the  applicant  shall  be  deemed 
representations  and  not  warranties.  What 
purpose  had  the  contracting  parties  in  mind 
when  they  wrote  into  their  covenant  that 
such  statements  would  be  deemed  represen- 
tations only?  Was  this  a  mere  subterfuge, 
a  change  in  terms  without  a  change  In  mean- 
ing, or  was  the  change  intended  to  serve  a 
more  definite  purpose  by  affording  relief  to 
those  applicants  who  in  good  faith  answered 
the  Interrogatories  asked  them  by  the  agent 
of  the  insurance  company  who  negligently, 
intentionally,  or  fraudulenUy  wrote  down 
the  answers  incorrectly?  In  our  opinion  the 
change  in  the  covenant  from  a  warranty  to 
a  representation  was  Intended  to  broaden 
the  scope  of  Inquiry  in  such  cases  so  as  to 
give  relief  to  parties  who  in  good  faith  take 
out  policies  of  Insurance,  from  the  harshness, 
and  In  many  instances  the  injustice,  of  the 
old  rule  applicable  to  warranties.  If  this  be 
the  correct  view,  and  it  is  certainly  the  Just 
and  equitable  one,  we  can  see  no  reason  for 
limiting  the  inquiry  to  the  single  question  of 
the  materiality  of  the  answer.  Whether  true 
answers  were  made,  and  whether  the  an- 
swers as  made  were  correctly  written  down 
by  the  agent  of  the  insurance  company,  and 
the  good  faith  of  the  party  making  the  an- 
swers to  the  beet  of  his  knowledge  and  belief 
are  questions  which  go  to  the  very  essence 
of  the  insurance  risk,  and  parties  should  not 
be  denied  the  right  to  have  such  matters  de- 
termined before  a  proper  tribunal  unless  they 
have  covenanted  otherwise.  As  to  warran- 
ties, the  general  rule  is  that  the  insured  la 
concluded  by  his  answer  as  it  appears  in  the 
application  attached  to  the  policy,  but  as  to 
representations  no  Pennsylvania  case  has 
gone  so  far  as  to  hold  that  the  same  drastic 
rule  should  be  applied,  and  nc  case  has  de- 
cided that  the  inquiry  is  limited  to  the  sin- 
gle Instance  where  the  materiality  of  thfe 
answer  is  raised  by  the  issue.  Indeed  the 
opposite  view  tias  been  held  in  several  cases. 
Columbia  Insurance  Co.  v.  Cooper,  50  Pa. 
331;  Smith  T.  Fire  Ins.  Co.,  89  Pa.  287; 
Ellenberger  t.  Insurance  Co.,  89  Pa.  464; 
Susquehanna  Mut  Fire  Insurance  Co.  v.  Cu- 
slck,  109  Pa.  157;  Klster  v.  Insurance  Co., 
128  Pa.  553,  18  AU.  447,  5  li.  R.  A.  646,  15 
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Am.  St  Bep.  606 ;  Meyers  t.  Untnal  Ins.  Co., 
156  Pa.  420,  27  Atl.  39;  Dowllng  r.  Insur- 
ance  Co.,  168  Pa.  234,  31  Atl.  1087;  Mullen 
V.  Insurance  Co.,  182  Pa.  150,  37  AU.  988. 
In  some  of  the  cases  dted  tbe  covenant  was 
that  of  warranty,  but  even  In  those  cases 
this  court  held  that  where  tbe  agent  of  an 
Insurance  company  omits  a  material  portion 
of  an  answer  of  the  applicant,  or  incorrectly 
writes  down  tbe  answer  as  made,  either  in- 
tentionally or  negligently,  in  a  suit  upon 
the  policy  tbe  applicant  may  show  by  parol 
what  tbe  real  answer  was,  if  the  application 
was  signed  in  good  faith  witbontr  baring 
been  read,  or  if  the  applicant  signed  without 
knowledge  of  tbe  fact  that  the  answer  had 
been  incorrectly  written  down  by  tbe  agent. 
These  cases  were  put  upon  tbe  ground  that 
tbe  fraud  or  mistake  of  an  insurance  agent, 
acting  within  the  scope  of  his  authority,  will 
not  enable  bis  principal  to  avoid  tbe  policy 
to  the  injury  of  the  Insured  who  acted  in 
good  faith.  It  will  thus  be  seen  that  this 
court  in  exceptional  cases,  even  under  the 
old  rule,  where  the  equities  were  strongly 
with  tbe  insured,  refused  to  be  bound  by 
the  doctrine  generally  applicable  to  warran- 
ties. If  exceptions  were  made  even  under 
covenants  of  warranty,  surely  a  more  equita- 
ble rule  should  prevail  when  tbe  parties 
write  into  their  contract  that  all  statements 
made  by  the  insured  shall  be  deemed  repre- 
sentations. The  cases  are  not  in  entire  har- 
mony, but  a  fair  reading  of  them  will  show 
a  tendency  to  broaden  tbe  scope  of  inquiry 
into  questions  relating  to  tbe  materiality,  cor- 
rectness, and  truthfulness  of  answers,  and 
the  good  faith  of  the  applicant  in  making 
them,  when  suit  Is  brought  upon  a  policy  con- 
taining a  covenant  that  the  statements  of 
the  insured  shall  be  deemed  representutions 
and  not  warranties. 

[2]  It  la  argued,  and  with  much  force,  that 
this  doctrine  has  no  application  to  a  case  in 
which  the  policy  of  insurance  limits  the  pow- 
er of  tbe  agent,  and  Rinker  t.  Insurance 
Co.,  214  Pa.  608,  64  Atl.  82,  112  Am.  St  Rep. 
773,  is  relied  on  to  sustain  this  position.  We 
cannot  agree  that  the  case  just  dted  is  au- 
thority for  the  rule  so  broadly  stated.  In 
that  case  the  policy  contained  a  covenant  of 
warranty,  and  therefore  tbe  question  as  to 
what  rule  should  be  applied  to  representa- 
tions did  not  arise.  This  distinction  is  funda- 
mental and  should  be  kept  in  mind  in  this 
class  of  cases.  Then,  again,  the  limitation  of 
tbe  power  of  the  agent  in  that  case  was  very 
different  from  that  appearing  in  tbe  case 
at  bar.  In  tbe  present  case  the  limitation  of 
the  power  of  the  agent  Is  in  tbe  following 
language: 

"No  agent  has  power  in  behalf  of  tbe  com- 
pany to  make  or  modify  this  or  any  other  con- 
tract of  insurance,  to  extend  the  time  for  pay- 
ing a  premium,  to  waive  any  forfeiture,  or  to 
bind  the  company  by  making  any  promise,  or 
makinfc  or  receivmg  any  representation  or  in- 
fonnation." 
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There  was  nothing  in  this  covenant  to  put 
the  Insured  on  notice  that  she  would  bo  ab- 
solutely bound  by  tbe  answers  incorrectly 
written  down  by  the  agent  or  that  she  would 
be  concluded  by  tbe  answers  thus  Incorrectly 
recorded,  so  that  no  inquiry  could  be  subse- 
quently made  as  to  what  the  true  answers 
were.  The  covenant  that  the  agent  could  not 
bind  the  company  by  "making  or  receiving 
any  representation  or  information,"  falls  far 
short  of  protecting  tbe  prlndpal  from  the 
negligence  or  fraud  of  the  agent  in  prepar- 
ing the  application.  The  contention  here  is 
that  the  agent  dther  negligently  or  inten- 
tionally wrote  down  tbe  answers  Incorrectly, 
not  that  be  bad  received  any  false  representa- 
tion or  information  to  induce  tbe  Insurance. 
In  several  of  the  cases  hereinbefore  cited  it 
was  expressly  held  that  tbe  negligence  or 
fraud  of  the  agent  could  be  inquired  into  in 
a  suit  upon  the  policy,  and  we  can  see  no  rea- 
son why  this  rule  should  not  apply  to  the 
present  case. 

[3, 4]  There  is  another  question  which  de- 
mands consideration.  Is  an  applicant  for 
life  Insurance  iMund  to  know  at  his  peril  that 
he  is  snfterlng  from  a  latent  organic  disease, 
so  that  bis  policy  will  be  avoided  if  a  repre- 
sentation that  he  is  in  good  health  afterwards 
turns  oat  to  be  untrue  in  fact  although 
made  in  good  f&itta  at  the  time  of  signing  tbe 
application?  In  a  general  way  it  may  be  said 
tliat  good  health  means  apparent  good  health, 
without  any  ostensible,  or  Imown,  or  felt 
symptom  or  disorder,  and  does  not  neces- 
sarily exclude  the  existence  of  latent  un- 
known diseases  on  tbe  part  of  the  applicant 
May  on  Insurajice,  i  265.  As  to  tills  question 
there  is  a  distinction  between  covenants  of 
warranty  and  of  representation.  This  court 
held  in  United  Brethren  Mutual  Aid  Society 
v.  Kinter,  12  Wkly.  Notes  Cas.  76,  that  where 
there  was  no  warranty  on  the  part  of  the 
Insured  as  to  his  freedom  from  diseases  ex- 
cept those  mentioned  in  tbe  application,  and, 
there  being  no  evidence  that  tbe  Insured  bad 
knowingly  and  willfully  misrepresented  Uie 
condition  of  his  health,  the  plaintiH  was  en- 
titled to  recover.  That  case  was  put  upon 
the  ground  that  the  applicant  is  bound  to 
exercise  good  faith  in  disclosing  such  facts 
about  the  condition  of  bis  health  as  are 
known  to  him,  and  which  be  honestly  believes 
to  be  true,  and  that  he  Is  not  bound  to  know 
at  bis  peril  of  tbe  existence  of  a  disease  which 
experience  teaches  may  exist  in  latent  form, 
and  concerning  which  one  may  not,  in  the 
very  nature  of  things,  have  an  exact  knowl- 
edge. To  the  same  general  effect  see  Houlor 
V.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  4 
Sup.  Ct  466,  28  L.  Ed.  447;  Orattan  v.  In- 
surance Co.,  92  N.  1.  274,  44  Am.  Rep.  372 ; 
Ferguson  v.  Insurance  Co.,  102  N.  T.  647.  In 
Washington  Life  Ins.  Co.  v.  Scbalble,  1  Wkly. 
Notes  Cas.  369,  tbe  court  below  held  that  tbe 
validity  of  the  policy  depended  upon  the 
good  faith  of  tbe  Insured  in  making  represen- 
tations in  regard  to  her  health.    TbB  Jury 
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were  Instructed  that  If  the  applicant  answer- 
ed the  Questions  honestly,  and  did  not  will- 
fully or  fraudulently  suppress  facts  known  to 
her,  the  policy  would  not  be  avoided  although 
at  the  time  of  making  the  representations  she 
may  have  had  an  organic  disease  In  latent 
form  unknown  to  her.  The  Judgment  in 
favor  of  the  plaintiff  was  a£Brmed  by  this 
court.  The  same  view  was  expressed  by  Mr. 
Justice  Green  in  March  v.  Life  Ins.  Co.,  186 
Pa.  629,  646,  40  AU.  1100,  1103  (65  Am.  St. 
Rep.  887),  in  the  following  language: 

"We  are  not  prepared  to  sustain  the  twelfth 
assignmentj  as  the  deceased  might  have  been 
afflicted  with  an  entirely  occult  ailment  alto- 
gether unknown  to  her,  and  in  that  event  her 
Htilure  to  communicate  it  to  the  defendant  wonld 
not  be  a  fraud  upon  the  company." 

Under  the  authority  of  these  cases  It  was 
for  the  Jury  to  say  whether  the  deceased  act- 
ed in  good  faith,  and  honestly  answered  that 
she  was  in  good  health  at  the  time  of  making 
the  application  for  insurance.  Did  she  know 
that  she  was  afflicted  with  organic  heart 
trouble,  or  had  she  been  advised  that  she 
was  suffering  from,  such  disease;  tf  so,  her 
answers  as  to  the  condition  of  her  health 
were  false,  and  the  policy  would  be  avoided 
if  the  Jury  bo  found.  On  the  other  hand,  If 
she  did  not  know  of -^er  own  knowledge,  or 
from  the  symptoms  which  manifest  them- 
selves In  diseases  of  the  heart,  or  from  con- 
sulting a  physician,  that  she  was  suffering 
from  latent  organic  heart  trouble,  and  honest- 
ly answered  that  she  was  In  good  healUi,  it 
was  for  the  Jury  to  pass  upon  all  the  fbcts  re- 
lating to  this  branch  of  the  case,  and  to  de- 
termine whether  the  applicant  was  in  good 
health  to  the  best  of  her  knowledge  and  be- 
lief when  she  answered  the  question.  In  this 
connection  it  should  be  observed  that  the  ap- 
plication signed  by  the  insured  contained  the 
declaration: 

"That  all  the  statements  and  answers  to  the 
above  questions  are  complete  and  true  to  the 
best  of  my  Itnowledge  and  belief." 

In  other  words,  the  covenant  was  that  the 
statements  made  by  the  applicant  shall  be 
deemed  representations,  and  the  answers 
were  to  be  tested  by  the  knowledge  and  be- 
lief of  the  party  making  them.  In  such  a 
case  the  question  of  good  faith  is  necessarily 
Involved  In  the  Inquiry,  and.  If  there  be  a 
conflict  in  the  testimony.  It  Is  for  the  Jury 
to  determine  the  fact. 

[6]  We  need  but  advert  to  one  more  ques- 
tion in  the  general  discussion.  The  deceased 
was  a  Hungarian,  with  a  very  Imperfect 
knowledge  of.  the  English  language.  At  the 
time  of  making  her  answers  she  spoke 
through  an  Interpreter,  and  there  Is  no  evi- 
dence that  she  either  did  or  could  read  the 
policy  or  the  application.  In  such  a  case  a 
greater  Imrden  rests  upon  the  insurer  to  deal 
fitirly  with  the  Insured.  This  Is  especially 
true  as  to  the  acts  of  the  agent  In  soliciting 
the  Insurance  and  writing  down  the  answers. 
La  Marche  v.  Life  Ins.  Co.,  126  Cal.  498,  58 


Pac.  1053;  Phenlz  Insurance  Oo.  7.  Golden, 
121  Ind.  524,  28  N.  El  503;  State  Insurance 
Co.  V.  Jordan,  29  Neb.  514,  45  N.  W.  792; 
Hayes  v.  Insurance  Co.,  81  App.  Dlv.  287,  80 
N.  Y.  Supp.  888.  In  the  present  case  the 
husband  and  daughter  were  present  when  the 
answers  were  made  and  both  testify  that  the 
answers  written  In  the  application  were  not 
the  answers  made  to  the  agent  who  wrote 
them  down.  In  addition  there  Is  the  report 
of  the  medical  examiner  which  corroborates 
the  testimony  of  these  witnesses,  and  this 
report  was  In  the  hands  of  the  Insurance 
company  which  was  affected  with  notice  of 
what  it  contained.  Undoubtedly  the  plalntUI 
had  the  right  to  introduce  this  report  in  evi- 
dence for  the  purpose  of  showing  what  an- 
swers the  Insured  made  to  the  medical  ex- 
aminer and  to  corroborate  the  testimony  of 
the  witnesses  who  were  present  when  the 
application  was  signed. 

Under  the  facts  of  the  present  case  we 
sustain  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  eleventh  and 
twelfth  assignments  of  error.  The  tenth  as- 
signment is  not  sustained,  although  when  the 
case  is  again  tried  all  points  of  this  character 
should  be  so  framed  as  to  meet  the  views 
herein  expressed.  The  same  may  be  said  of 
the  thirteenth  assignment,  which  in  some  of 
Its  parts  may  not  be  In  entire  harmony  with 
the  views  set  forth  in  this  opinion. 

This  is  clearly  a  case  for  the  Jury,  and  we 
have  discussed  the  questions  involved  at  some 
length  In  order  to  indicate  our  views  of  the 
law  as  a  guide  to  all  those  Interested  when 
the  case  is  again  tried. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 

(S4S  Pa.  80) 
WANNER  V.   MANUPACTtjRERS'   &  MBR- 
CHANTS'  MUT.  FIHB  INS.  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.    April  20, 
1914.) 

1.  Appxai.  and  Ebbob  (S  215*)  —  Pbbsxnta- 
TioN  Below— iNSTEtJCTiONS. 

Where  the  trial  Judge's  attention  was  not 
called,  before  the  jury  retired,  to  his  mistake 
in  his  charge  in  attribntine  to  plaintiff  certain 
testimony  given  by  plaintitTB  agent,  no  advan- 
tage could  be  taken  thereof  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1S09-1314;    Dec.  Dig.  ( 

2.  Insubanok  (8  579*)- Agbekmswt  to  Sbttxk 
— Default— Effect  to  Rei.ka8e  of  Insured. 

Where  insurance  companies  neglected  to 
promptly  settle  a  loss  in  accordance  with  an 
agreement  of  the  insurance  adjuster  represent- 
ing them,  the  insured  was  released  from  the 
agreement  and  not  precluded  by  it  from  claim- 
ing the  full  amount  of  her  loss. 

[Ed.  Note-- For  other  cases,  see  Insurance, 
Cent  Dig.  H  1417,  1419;  Dee.  Dig.  {  579.«] 

3.  Insurance  (f  669*)— Bbeach  of  Contbact 
— ^iNsiBOCTioNs— Evidence. 

Where  the  policy  sued  on  described  the  in- 
sured building  as  "occupied  as  a  merchant  tail- 
or and  steam  sanitary  cleaning  establishment,'* 
hut  permitted  the  keeping  of  10  gallons  of  gas- 
oUne  for  sale,  storage,  or  use,  and  the  only  evi- 
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dence  claimed  to  be  in  support  of  defendant's 
contention  that  the  building  was  used  for  "dry 
cleaning"  and  not  for  "steam  cleaning"  was 
evidence  that  gasoline  was  used  in  connection 
^th  steam  for  cleaning  and  that  "in  steam 
cleaning  no  gasoline  is  used,"  it  was  not  error 
to  instruct  that  "there  is  no  testimony  here 
showing  that  this  bail(fing  was  nsed  for  a  dif- 
ferent purpose  than  that  named  in  the  policty." 
Zedally  where  the  witness  called  to  sustain 
1  contention  testified  that  "possibly  all  steam 
cleaning  establishments  use  gasoline." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1B66,  1771-1784;  Dec.  Dig.  I 
e69.»] 

4.  Inhukanok  (§  669*)— Action  ok  Pouot— 

Btidknox— Ihbtbuctior. 

Where,  in  an  action  on  a  fire  policy, 
a  witness  testified  without  contradiction  as  to 
the  cost  of  repairing  the  building  and  to  the 
actual  cash  value  of  the  property  destroyed, 
and  estimated  the  amount  to  be  that  for  which 
the  jury  found  a  verdict,  it  was  not  error  to 
instruct  that  the  measure  of  damages  was  "what 
would  be  the  coat  to  repair  this  building  and 
put  it  in  the  same  condition  that  it  was  in  at 
the  time  of  the  fire." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1556,  1771-1784;  Dec.  Dig.  | 
669.*] 

6.  Insubakob  9  654*)— Action  on  Pouot— 

evidbnce. 

In  an  action  on  a  fire  ^lBurance  policy  ia- 
sned  December  23d  and  permitting  10  gallons 
of  gasoline  to  be  kept  on  the  premises,  evi- 
dence of  the  amount  of  gasoline  delivered  to 
the  tenants  on  the  premisea  between  December 
7th  and  December  26th  when  the  fire  occurred, 
was  properly  excluded,  where  there  was  no  of- 
fer to  prove  that  more  than  10  gallons  of  gas- 
oline were  kept  on  the  premises. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1677,  1680,  1681.  1683-1686? 
Dec.  Dig.  i  664.*] 

Appeal  from  Court  of  Common  Fleas,  In- 
coming County. 

ABBumpslt  on  a  Joint  policy  of  insurance, 
by  Kattiarine  Wanner,  IndivlduaUy  as  widow 
of,  and  as  executrix  and  trustee  of  and  dev- 
isee under  the  last  will  and  testament  of, 
Adam  Wanner,  decea8ed,.agaln8t  the  Manufac- 
turers' &  Merchants,'  Mutual  Fire  Insurance 
Company  and  others.  From  a  Judgment  fot 
plaintur,  defendants  appeal.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  MESTRB- 
ZAT,   POTa:£B,    ELKIN,    and   MOSCHZIS- 

H.  B.  Oill,  <a  Philadelphia,  J.  T.  Freder- 
icks, of  WilUamsport,  and  W.  B.  Linn,  of 
Philadelphia,  for  appellants.  Setb  T.  Mc- 
Cormick,  Jr.,  H.  T.  Janney,  and  Setb  T.  Mc- 
cormick, all  of  WUUamsport,  for  appellee. 

POTTEB,  J.  The  four  defendants  here 
named  were  sued  upon  their  Joint  policy  of 
Insurance,  by  which  they  insnred  the  Adam 
Wanner  estate  against  loss  or  damage  by 
fire,  to  a  one-story  frame  shingle  and  metal 
roof  building,  occupied  as  a  merchant  tailor 
and  steam  sanitary  cleaning  establishment 
After  the  policy  was  Issued,  a  fire  occurred 
upon  the  Insnred  premises.  Notice  was  given 
to  the  Insurance  companies,  and  their  adjust- 
er inspected  the  damaged  bnlldlng.    He  made 


an  estimate  of  the  net  loss,  which  was  not 
satisfactory  to  Katharine  Wanner,  the 
executrix  of  the  last  will  of  Adam  Wanner, 
deceased;  but  she  agreed  to  accept  the  sum 
named  by  the  adjuster  In  full  settlement,  on 
condition,  as  she  alleged,  of  prompt  payment, 
and  she  then  signed  and  swore  to  a  proof  of 
loss.  This  proof  disappeared  and  was  not 
offered  in  evidence.  The  loss  was  not  paid 
promptly,  and  Mrs.  Wanner  was  compelled 
to  bring  the  present  suit  to  recover  the 
amount  of  the  loss.  The  trial  in  the  court 
below  resulted  in  a  verdict  of  $1,525.65  up- 
on which  Judgment  was  subsequently  enter- 
ed. Defendants  have  appealed.  Their  coan- 
sel  have  filed  sts  assignments  of  error.  The 
first  five  are  to  the  charge  and  answers  to 
points,  and  the  sixth  Is  to  the  exclusion  of 
an  offer  of  evidence  made  by  defendants. 

[1, 2]  The  first  assignment  of  error  is  tQ  a 
portion  of  the  charge  in  which  the  trial 
Judge  mistakenly  attributed  certain  testi- 
mony given  upon  the  trial,  to  the  plalntUF, 
when  as  a  matter  of  fact  the  testimony  to 
which  reference  was  made  was  that  of  John 
Yilllnger,  nephew  and  agent  of  the  plaintiff. 
If,  at  the  time,  defendants'  counsel  had  re- 
garded this  error  In  stating  the  source  of  the 
evidence  as  material,  they  should  have  allied 
the  attention  of  the  trial  Judge  to  It  before 
the  Jury  retired  In  order  that  it  might  have 
been  corrected.  Not  having  done  so,  they 
cannot  now  take  advantage  of  it  In  New- 
Ingham  v.  J.  C.  Blair  Co.,  232  Pa.  511,  616, 
81  AU.  656,  558,  we  said: 

"If,  in  the  opinion  of  counsel  for  defendant, 
a  mistake  was  made  (in  quoting  or  referring  to 
testimony)  it  should  nave  been  brought  to  the 
attention  of  the  court,  before  the  jury  retired; 
otherwise,  the  matter  is  not  properly  assignable 
for  error.  Kuntz  v.  N,  T~  etc.,  B.  R.  Co.,  206 
Pa.  162  K6  AU.  9161;  Gwi.  ▼.  Rasmus,  210 
Pa.  009  [60  Atl.  264].'^ 

The  witness  Vllllnger  teatlfled  that  he  and 
the  adjuster  looked  the  building  over  and 
discnssed  the  amount  of  the  damage.  ^Diey 
bad  some  argument  About  It,  mainly  as  to 
the  deduction  made  by  the  adjuster  on  ac- 
count of  damage  from  explosion.  The  ad- 
juster made  the  net  loss  $881.66.  Witness 
stated,  "He  gave  me  to  understand  that  the 
company  would  accept  that  and  make  a 
prompt  settlement"  Witness  then  went  to 
see  plaintiff  and  told  her  what  had  taken 
place  between  himself  and  the  adjuster,  and 
she  said,  "If  that  Is  the  best  they  will  do, 
and  they  wUl  pay  this  promptly,  I  will  accept 
it."  The  witness  stated  that  she  authorized 
him  "to  make  that  kind  of  a  settlement" 
No  objection  seems  to  have  been  taken  to 
this  testimony  of  VlUlnger's,  and  it  seems  to 
fully  Justify  the  language  nsed  In  the  charge, 
with  the  exception  that  the  trial  Judge  mis- 
takenly  stated  that  the  plaintiff  had  testified 
to  these  facts.  It  does  not  appear  from  the 
evidence  that  Yilllnger  communicated  what 
plaintiff  bad  said  to  him  either  to  the  ad- 
Joster  or  to  the  companies.     The  adjuster 
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was,  however,  called  as  a  witness  in  behalf 
of  defendants  and  he  made  no  denial  of  the 
testimony  offered  by  VlUinger.  As  a  matter 
of  fact,  the  companies  did  not  make  a  prompt 
settlement  of  the  loss,  but  allowed  them- 
selves to  be  sued  therefor.  The  verdict 
shows  that  the  Jury  believed  the  testimony 
of  Yilllnger,  to  the  effect  that  the  adjuster 
gave  him  to  understand  that  the  company 
would  accept  the  adjustment,  and  would 
make  a  prompt  settlement  of  the  loss;  and 
further  that  the  adjustment  was  made  upon 
the  faith  of  this  representation.  If  the 
agreement  as  to  probipt  settlement  was  not 
kept,  the  result  was  to  release  the  plaintiff 
from  the  agreement  We  see  nothing  in  the 
so-called  "nonwaiver"  agreement,  which  In 
any  way  affects  plaintiff's  right  to  recover 
the  full  amount  of  her  loss.  Its  effect  was 
merely  to  preserve  to  both  parties  all  rights 
which  either  might  have  under  the  policy, 
notwithstanding  the  adjustment  of  the 
amount  of  the  loss.  If  the  adjustment  came 
to  naught,  by  the  failure  of  the  defendants  to 
make  good  the  representation  of  the  ad- 
juster as  to  prompt  payment,  there  Is  noth- 
ing in  the  "nonwaiver"  agreement  to  pre- 
vent plaintiff  from  claiming  the  actual 
amount  of  her  loss. 

In  the  fourth  assignment,  error  Is  alleged 
In  the  answer  to  defendants'  first  iK>int  in 
which  the  Judge  said  to  the  Jury: 

"There  is  no  testimony  here  showing  that 
this  building  was  used  for  a  different  purpose 
than  that  named  in  the  policy." 

[3]  In  the  policy  the  building  was  describ- 
ed as  "occupied  as  a  merchant  tailor  and 
steam  sanitary  cleaning  establishment."  The 
evidence  showed  that  gasoline  was  used  tn 
connection  with  steam  for  cleaning.  It  was 
contended  that  this  made  it  a  "dry  cleaning" 
'establishment  and  not  a  "steam  cleaning" 
one.  The  witness,  however,  who  was  called 
to  sustain  this  contention,  merely  testified 
"tliat  in  steam  cleaning  no  gasoline  Is  neces- 
sary whatever."  Bat  "he  admitted  on  cross- 
examination  that  "possibly  all  steam  clean- 
ing establishments  use  gasoline."  The  poli- 
cy sets  forth  that: 

"Permission  is  hereby  given  where  not  in  vio- 
lation of  any  law,  statute  or  municipal  restric- 
tion, to  use  gasoline  *  *  *  in  the  building 
herein  described,  and  to  keep  in  the  building  or 
within  five  <S)  leet  of  same  for  sale,  storage  or 
use,  not  to  exceed  ten  (10)  gallons  of  gasoline." 

In  Franklin  Fire  Ins.  Co.  v.  Brock,  57  Pa. 
74,  it  was  held,  as  set  forth  in  the  sylla- 
bus, that  "describing  a  building  Insured 
as  a  'storehouse'  is  descriptive  only,  and  not 
a  warranty  or  representation  that  nothing 
should  be  done  in  it  but  keeping  a  store  or  a 
storehouse."  In  Cumberland  Valley  Mut 
Prot  Co.  V.  Douglas,  58  Pa.  419,  422  (98  Am. 
Dec.  298),  Mr.  Justice  Strong  said: 

"And  even  if  the  building  be  insured  as  an 
occupied  dwelliDg  bouse,  even  if  application  be 
made  for  a  policy  on  an  occupied  dwelling 
house,  while  it  might  amount  to  a  false  repre- 
sentation if  the  property  was  unoccupied  at  the 


time,  it  is  not  an  assertion  that  it  shall  remain 
unoccupied.  It  is  matter  of  description  of  the 
subject,  rather  than  stipulation  respecting  its 
use." 

We  see  no  merit  In  the  fourth  assignment 
of  error. 

.  [4]  In  the  fifth  assignment  it  is  alleged 
that  the  court  erred  in  instmcting  the  Jury 
that  the  measure  of  damages  was  "what 
would  be  the  cost  to  repair  this  building  and 
put  It  in  the  same  condition  that  it  was  in 
at  the  time  of  the  fire."  Counsel  for  appel- 
lant argued  that  the  "actual  cash  value  was 
the  proper  measure  of  damages"  and  says 
"that  the  plaintiff  gave  no  evidence  as  to 
this."  This  statement  seems  to  be  a  mistake. 
It  appears  from  the  record  that  the  witnesses 
who  testified  to  the  cost  of  repairing  the 
building  also  testified  to  the  actual  cash  value 
of  the  property  destroyed.  They  made  two 
estimates  of  tiie  same  amount,  $1,476,  and 
this  was  the  amount  of  the  verdict  of  the 
Jury.  Defendants  offered  no  testimony  in 
contradiction  of  these  estimates,  but  relied 
entirely  on  their  claim  that  the  loss  had  been 
adjusted. 

[t]  The  sixth  assignment  of  error  is  to 
the  exclusion  of  an  offer  made  by  defendants 
to  show  the  amount  of  gasoline  delivered  to 
the  tenant  on  the  premises,  between  Decem- 
ber 7  and  December  26,  1911;  the  latter  be- 
ing the  date  of  the  fire.  The  offer  was  made 
"for  the  purpose  of  showing  the  quantity  of 
gasoline  which  might  have  been  or  was  upoii 
the  premises  after  the  issuing  of  the  policy." 
As  the  policy  was  not  issued  until  Decem- 
ber 23,  1911,  this  offer  was  clearly  Inadmis- 
sible and  was  properly  excluded ;  but  at  any 
rate  It  would  not  have  been  sufficient  for  de- 
fendants to  show  the  quantity  of  gasoline 
which'  might  have  been  on  the  premises.  In 
order  to  avail  themselves  of  the  defense  that 
more  than  ten  gallons  were  kept  in  the  build- 
ing in  violation  of  the  terms  of  the  policy 
they  must  have  made  it  appear  by  affirma- 
tive evidence. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 

'°°^^^°°°  (M4  Pa.  560) 

THOMAS  V.  HERBING. 

(Supreme  Court  of  Pennsylvania.     March  30, 
1914.) 

1.  Deeds  (J  211*)— Cancellation  — StJFfi- 
ciENCT  OF  Evidence. 

Evidence  in  a  suit  to  cancel  for  fraud  a 
deed  executed  by  plaintiff,  a  woman  nearly  70 
years  old,  held  to  sustain  a  decree  for  plaintiff 
based  on  findings  that  she  lacked  mental  c^i- 
pacity  to  appreciate  the  bnsiness  transacted  at 
the  time  of  the  transfer,  and  did  not  compre- 
hend the  nature  and  consequences  of  her  act, 
and  that  the  deed  as  drawn  did  not  represent 
the  intention  of  the  parties. 

[E^.  Note.— For  other  cases,  see  Deeds,  Cent, 
Dig.  §§  637-647 ;    Dec.  Dig.  J  211.»] 

2.  Equity  (S  345*)— Verified  Answeb— Evi- 
dence TO  OVEKCOME— SUFFICIENCT. 

vVhere,  in  a  suit  to  cancel  a  deed  for  fraud, 
the  answer  denied   the  material  allegations  of 
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the  bill,  and  alleged  that  plaintiff  had  executed 
the  deed  with  full  knowiedee  pf  what  she  was 
doing,  evidence  that  plaintiff  was  permitted  to 
receive  rents  of  the  property,  and  that  her  con- 
sent was  asked  when  the  property  wag  mort- 
gaged by  defendants,  and  that  a  covenant  for 
support  contained  in  the  deed  had  no  proper 
place  therein,  sufficiently  corroborated  plaintiff's 
testimony  in  support  of  her  contention  to  satis- 
fy the  rule  saved  by  Act  May  28,  1913  (P.  I/. 
358),  that  responsive  averments  in  an  answer 
under  oath  in  a  suit  to  cancel  a  written  instru- 
ment can  only  be  overcof&e  by  two  witnesses^  or 
by  one  witness  and  corroborating  circumstances. 
[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  i!  715-724;   Dec  Dig.  I  345.*] 

8.  Witnesses  (f  198*)— Competency— Attob- 

NBT. 

Where,^n  a  snlt  to  cancel  a  deed  for  fraud, 
it  appeared  that  one  of  defendant's  attorneys 
had  acted  as  plaintiff's  counsel  when  the  deed 
was  ezecoted,  and  accepted  a  fee  from  plaintiff, 
and  the  chancellor  thereupon  required  such  at- 
torney to  withdraw  from  the  case,  it  was  not 
error  to  refuse  to  permit  such  attorney  to  tes- 
tify for  defendant  to  conversations  bad  with 
plaintiff  while  be  was  her  attorney. 

[Ed.  Note.— For  otner  cases,  see  Witnesses, 
CJent.  Dig.  §{  747,  748,  753 ;  Dec.  Dig.  (  108.*] 
4.  Appeal  and  Ebbob    ({  259*)— Pbebbnta- 

TiON  Below— Equity. 

In  a  suit  to  cancel  a  deed,  an  objection  that, 
in  violation  of  equity  rule  66,  the  exceptions  in 
the  court  below  were  argued  before  the  chan- 
cellor alone,  and  not  before  the  court  in  banc, 
and  that  the  6nal  decree  was  entered  without 
argument  Iiaving  l>een  heard  by  the  other  judg- 
es, conld  Dot  be  considered  on  appeal,  where  no 
exception  to  such  practice  was  taken  below, 
and  defendant  suffered  no  material  harm  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1498-1502;  Dec.  Dig.  t 
259.*] 

Appeal  from  Ooart  o<  Common  Fleas, 
SchuylklU  County. 

Bill  In  equity  by  Margaret  A.  Thomas 
against  Sarah  Ann  Herring  for  cancellation 
of  a  deed.  From  a  decree  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  before  BBOWN,  MESTREZAT, 
POTTER,  ELKIN,  and  M08CHZISKER,  JJ. 

W.  F.  Lyons,  of  Shenandoah,  and  Edmund 
D.  Smith,  of  PottSTlUe,  for  appeUant.  M.  M. 
Burke  and  P.  H.  Burke,  both  of  Shenandoah, 
for  appellee. 

MOSGHZISKEB,  J.  [1]  The  plaintiff,  a 
widow  with  two  children,  a  son  and  daughter, 
owned  certain  real  estate  In  the  borough  of 
Shenandoah,  Pa.,  worth  about  $7,000.  In 
1910  she  conveyed  this  property  to  her 
daughter,  the  defendant.  The  consideration 
named  was  "natural  love  and  affection  and 
the  sum  of  $1.00,"  but  no  value  whatever 
was  paid.  The  deed  reserved  to  the  grantor 
the  right  to  use  and  occupy  the  rear  part  of 
one  house,  and  contained  the  following  cove- 
nant on  the  part  of  the  grantee : 

"The  said  Sarah  Ann  Herring,  for  the  bene- 
fit of  ber  personal  estate  and  for  the  improve- 
ment and  enlargement  thereof  and  for  the  ac- 
quirement of  the  premises  herein  described  as 
her  separate  estate,  and  in  consideration  of  the 
premises,  •  •  •  hereby  covenants,  grants, 
and   agrees   to   and   with    the    said    Margaret 


Thomas  that  she,  said  Sarah  Ann  Herring, 
will,  during  the  life  of  Margaret  Thomas,  pay 
her  debts,  furnish  her,  free  of  charge,  with 
good  and  sufficient  meat,  drink,  victuals,  and 
also  washing  and  ironing  of  every  description, 
clothing  and  shoes,  medical  attendance,  and  a 
servant  girl,  if  need  be,  in  case  of  illness,  and 
in  all  and  every  resnect  provide  and  care  for 
her  'in  a  comfortable  and  decent  manner, 
*  *  *  and  give  her  a  decent  Christian  burial 
after  death." 

It  likewise  contained  a  similar  covenant  by 
the  husband  of  the  grantee,  which  recites 
that  It  was  made  "in  consideration  of  the 
premises  and  the  benefit  that  will  accrue  to 
my  wife  and  children  by  reason  thereof." 
After  execution,  the  deed  was  put  upon  rec- 
ord by  the  grantee ;  but  neither  she  nor  her 
husband  attempted  to  exercise  any  control 
over  the  properties,  other  than  the  collec- 
tion of  some  rents,  which  they  Immediately 
turned  over  to  the  grantor;  nor  did  they' 
contribute  to  the  latter's  support  or  make 
any  effort  to  comply  with  their  covenants 
In  that  respect  The  plaintiff  continued  to 
treat  the  property  as  her  ovm,  and  received 
the  rents  as  usual  for  about  two  years,  when 
the  grantee  asserted  a  right  as  owner; 
whereupon  her  mother  filed  a  bill  In  equity 
praying  for  a  cancellation  of  the  deed,  upon 
the  ground  that  she  did  not  know  what  she 
was  doing  when  she  executed  it;  that  she 
never  Intended  to  vest  the  property  in  her 
daughter  In  fee  or  to  sign  an  instrument  such 
as  the  one  In  question;  and  that  her  signa- 
ture thereto  was  obtained  by  deception  and 
fraud  practiced  by  the  defendant  The  an- 
swer denied  the  material  allegations  of  the 
bill,  and  averred  that  the  plaintiff  executed 
the  deed  with  fuU  knowledge  as  to  what  she 
was  doing.  When  the  case  came  on  for  hear- 
ing, the  chancellor  found  the  facts  above  nar- 
rated, and.  In  addition,  that  at  the  time  of  the 
execution  of  the  deed  the  plaintiff  was  a 
physically  and  mentally  weak  and  infirm  old 
woman  who  "did  not  appreciate  or  under- 
stand that  she  was  transferring  •  •  • 
all  her  property";  that  there  had  been  no 
understanding  or  agreement  between  the  par- 
ties that,  "as  a  further  consideration  for 
the  property,  the  defendant  should  maintain 
the  plaintiff,  and  that  there  was  no  authority 
or  direction  given  to  Insert  a  covenant  for 
such  support  in  the  deed";  that  almost  im- 
mediately after  securing  the  transfer  of  the 
property  to  ber  name  the  defendant  and  her 
husband  mortgaged  It  for  $1,800,  and  used 
the  money  for  their  own  purposes;  finally, 
"that  the  plaintiff  was  not  of  sound  and  dis- 
posing mind,  that  the  signature  to  the  deed 
was  obtained  by  fraud,  that  the  plaintiff  did 
not  Intend  to  sign,  and  did  not  know  that  she 
was  signing,  a  deed,  and  that  no  considera- 
tion passed  for  the  transfer  of  said  proper- 
ty." On  these  findings  the  court  below  con- 
cluded that  the  deed  was  a  nullity,  and  de- 
creed accordingly. 

There  was  enough  in  the  proofs  to  justify 
the  conclusion  that  the  defendant  had  taken 
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a  fraudulent  advantage  of  her  mother's 
mc-ntal  condition  In  order  to  procure  the 
deed,  and  possibly  to  raise  a  strong  suspicion 
of  wrongdoing  on  her  part  In  other  respects ; 
but  we  cannot  agree  with  the  chancellor  that 
there  was  evidence  to  show  a  "deliberate  and 
premeditated  fraud"  practiced  upon  the 
plaintiff  which  "smacks  of  collusion  between 
the  defendant  and  certain  attorneys,"  nor 
can  we  agree  that  the  grantor  was  not  of 
"sound  and  disposing  mind,"  In  the  technical 
legal  meaning  of  that  phrase.  We  do  agree, 
however,  that  when  the  deed  was  signed  the 
plalntUTa  mtnd  was  so  impaired  that  she 
could  not  properly  understand  such  a  trans- 
action without  an  explanation  of  the  effect 
of  the  Instrument  on  her  future  rights  in 
the  premises,  which  does  not  appear  to  have 
been  given.  See  Polt  v.  Polt,  205  Pa.  139,  54 
&.tl.  577.  The  plaintiff  said  that  no  explana- 
tion whatever  was  vouchsafed  to  her,  and, 
while  the  defendant  asserted  that  the  deed 
was  explained  and  her  mother  understood  it, 
yet  she  failed  to  give  the  details  of  what 
actually  took  place  at  the  time,  and  without 
these  her  conclusions  have  no  weight  as  evi- 
dence^ for  we  cannot  tell  whether.  In  point  of 
fact,  they  were  Justified.  The  plaintiff  was 
nearly  70  years  of  age,  and  had  suffered  two 
paralytic  strokes ;  she  had  had  some  trouble 
with  a  tenant;  and  she  appears  to  have 
thought  that  if  the  houses  were  put  in  the 
defendant's  name  the  latter  could  adjust  this 
difficulty  and  have  the  trouble  maker  eject- 
ed. The  evidence  Justifies  the  conclusion 
that,  in  BO  far  as  the  plaintiff  appreciated 
the  fact  of  the  transfer  of  her  property,  she 
believed  it  but  a  temporary  and  revocable 
arrangement;  but  how  a  clause  of  revoca- 
tion came  to  be  omitted  from  the  deed  is  not 
shown,  nor  is  there  anytUng  in  the  evidence 
to  indicate  that  the  plaintiff  was  informed 
that  she  could  have  such  a  clause  inserted. 
Moreover,  it  Is  clear  beyond  a  doubt,  from 
the  testimony  of  both  the  mother  and  daugh- 
ter, that  there  never  had  been  any  talk  or 
agreement  between  them  which  warranted 
the  insertion  of  the  covenants  for  the  support 
of  the  former;  in  fact,  the  defendant  testi- 
fied that  at  the  time  the  deed  was  being  pre- 
pared her  mother  said  that  the  property  was 
to  go  to  her  (the  daughter's)  children,  that  it 
was  understood  by  both  that  the  plaintiff 
was  to  have  the  rents  as  long  as  she  lived, 
and  that  nothing  whatever  was  said  about 
her  support  In  answer  to  the  question,  "Be- 
fore the  deed  was  drawn  there  was'  no  talk 
between  you  and  your  mother  about  her  sup- 
port?" she  replied,  "No,  sir;  because  she 
was  to  have  the  rents  as  long  as  she  should 
live,  and  that  was  sufilcient  support"  And 
this,  in  substance,  she  reiterated  several 
times  in  the  course  of  her  testimony.  The 
plaintiff  had  previously  testified  that  she 
could  not  read  or  write,  that  the  deed  had 
not  been  read  or  explained  to  her;  that  she 
did  not  know  what  she  was  signing  at  the 
time  her  mark  was  placed  thereon;      and 


that  she  had  been  willing  that  her  daughter's 
children  should  have  the  property,  but  not 
the  daughter  herself.  Taking  the  proofs  of 
both  sides,  two  things  appear:  (a)  That  the 
plaintiff  lacked  mental  capacity  to  appre- 
ciate the  business  in  hand  as  transacted  at 
the  time  of  the  transfer  of  the  property,  and 
did  not  comprehend  the  nature  and  conse- 
quences of  her  act;  (b)  that  the  deed  as 
drawn  did  not  represent  the  intention  of  the 
parties.  This  being  the  case,  we  cannot  say 
there  was  error  in  declaring  it  a  nullity; 
for,  even  if  we  were  satisfied  as  to  the  plain- 
tiff's appreciation  and  understanding  of  her 
act  when  she  executed  the  deed,  we  could 
not  reform  the  instrument,  since  the  proofs 
are  not  sufficiently  clear  to  show  exactly 
what  the  parties  wanted  to  accomplish  there- 
by. It  is  plain,  however,  that  the  writing  be- 
fore us  does  not  represent  tlie  intention  of 
either  of  the  parties,  and,  under  the  circum- 
stances, it  might  have  been  canceled  on  that 
ground  alone. 

[2]  So  far  as  the  general  sufficiency  of  tbft 
evidence  is  concerned,  it  is  true  that  the  act 
of  May  28,  1913  (P.  L.  358),  abolishing  the 
rule  that  the  averments  of  a  responsive  an- 
swer must  be  overcome  by  the  testimony  of  . 
at  least  two  witnesses,  or  of  one  with  cor- 
roborating circumstances,  saves  the  old  "re- 
quirements of  proof  in  cases  where  it  is  at- 
tempted to  reform  or  overthrow  a  written 
instrument";  but  here  the  testimony  of  the 
plaintiff  is  supported  by  the  undisputed  fact 
that  despite  the  terms  of  the  grant,  she  was 
permitted  to  receive  the  rents  of  the  prop- 
erty as  though  it  were  absolutely  her  own. 
Again,  if  we  accept  the  testimony  of  the  de- 
fendant, then  the  plaintiff  is  supported  by 
the  circumstance  that  when  the  mortgage 
was  created  her  consent  was  asked,  or,  if  we 
take  the  word  of  the  plaintiff,  we  have  the 
suspicious  circumstance  that  the  creation 
of  the  mortgage  was  kept  a  secret  from  her, 
and  it  is  clear  from  the  testimony  of  both 
parties  that  the  covenants  for  support  have 
no  proper  place  in  the  deed.  From  any  view 
one  may  take  there  are  "corroborating  cir- 
cumstances equivalent  to  the  testimony  of 
another  witness" ;  hence  the  proofs  were  suf- 
ficient to  sustain  the  decree. 

[3]  The  only  other  Important  point  con- 
cerns the  refusal  to  permit  a  certain  witness 
to  testify  for  the  defense.  At  the  trial  a 
member  of  the  Schuylkill  county  bar  appear* 
ed  with  another  attorney  for  the  defendant, 
and,  while  cross-examining  the  plaintiff,  it 
developed  that  he  had  been  paid  a  fee  and 
acted  as  her  counsel  at  the  time  of  the  ex- 
ecution of  the  deed  under  attack.  Thereupon 
the  chancellor  required  him  to  retire  from 
the  case.  This  incident  is  presented  to  us 
and  alleged  as  error  prejudicial  to  the  de- 
fendant; but  we  cannot  so  view  it  To  begin 
with,  the  lawyer  who  retired  was  associated 
with  other  counsel,  and  farther,  although  at 
first  protesting,  subsequently  he  voluntarily 
withdrew,  ajwarently  thinking  that  be  might 
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thus  qualify  himself  as  a  witness  for  the  de- 
fense. The  record  shows  that  some  time  aft- 
er the  court  had  ordered  him  to  retire,  when 
another  witness  was  nnder  examination,  he 
stated,  "In  deferraice  to  the  court's  ruling  I 
do  withdraw  from  this  case;"  and  toward 
the  close  of  the  trial,  when  he  was  offered  as 
a  witness  on  behalf  of  the  defendant,  he 
said,  "The  record  shows  that  I  have  with- 
drawn from  this  case."  It  appears,  there- 
fore, that  the  only  question  we  have  before 
us  is  whether  or  not  the  chancellor  erred  in 
refusing  to  receive  the  testimony  of  this  wit- 
ness. The  act  of  May  23,  1887  (P.  L.  158), 
provides  that  counsel  shall  not  "he  compe- 
tent or  permitted  to  testify  to  confidential 
communications  made  to  him  by  his  client, 
•  •  •  unless  •  •  •  this  privilege  be 
waived  upon  the  trial  by  the  client"  We 
feel  that  the  witness  came  within  this  stat 
ntory  prohibition,  and  that  no  error  was  com- 
mitted in  refusing  to  allow  him  to  testify. 
This  Is  not  a  case  where  such  a  personal  atr 
tack  was  made  upon  the  Integrity  of  the  at- 
torney in  question  as  would  permit  blm  to 
reply  in  his  own  defense,  for  here  there  was 
nothing  which  oould  properly  be  bo  charac- 
terized, and  anything  which  at  all  savors 
of  that  nature  was  brought  out  by  his  own 
cross-examination  of  the  plaintiff;  nor  is  It 
a  case  where  the  attorney  had  previously  rep- 
resented both  parties,  and  for  that  reason 
was  privileged  to  disclose  communications 
made  by  one  to  the  other;  nor,  since  the 
formal  execution  of  the  deed  was  admitted, 
did  the  fact  that  the  attorney  was  a  subscrib- 
ing witness  qualify  him  to  give  the  evidence 
offered  at  the  trial;  finally,  we  see  no  reversi- 
ble error,  for  as  already  indicated,  even  on 
tlie  defendant's  testimony,  which  we  must  as- 
sume l^e  witness  would  have  corroborated 
had  he  been  permitted  to  testify,  the  court 
below  was  Justified  in  declaring  that  the  deed 
did  not  express  the  intention  of  the  parties. 
Vo  case  has  been  dted  to  us,  and  we  know 
of  hone,  where  an  attorney  who  had  previous- 
ly represented  the  plaintiff  In  the  very  matter 
which  gave  rise  to  the  litigation  in  court  was 
permitted  to  act  for  the  other  side  and  cross- 
examine  his  former  client,  or  to  appear  vol- 
untarily as  a  witness  against  her,  using  to 
her  prejudice  information  gained  while  un- 
der her  retainer;  yet  that  is  this  case,  and 
all  the  general  rules  upon  the  subject  must 
be  viewed  in  their  application  to  the  circum- 
stances at  bar.  For  a  full  discussion  of  the 
subject  nnder  consideration  see  the  opinion 
of  Sharswood,  J.,  In  Jeanes  v.  Fridenberg,  3 
Clark,  199,  particularly  at  page  204.  Also  see 
Barry  v.  Covllle,  53  Hun,  620,  7  N.  T.  Supp. 
36;  Foster  v.  Hall,  29  Mass.  (Pick.)  89,  95, 
22  Am.  Dec.  400;  Kant  v.  Kessler,  114  Pa. 
603,  7  AtL  586;  Moore  v.  Bray,  10  Pa.  619. 
In  conclusion,  the  testimony  of  the  notary 
who  took  the  acknowledgment  really  am'ounts 
to  nothing  more  than  that  he  made  the  usual 
Inquiries  as  to  whether  the  parties  respec- 


tively acknowledged  the  signatures  as  their 
act  and  deed,  and  received  an  affirmative  re- 
ply ;  and  the  evidence  given  by  several  neigh- 
bors to  the  effect  that  the  plaintiff  had  told 
them  that  she  had  conveyed  the  property  to 
her  daughter,  although  largely  denied  by  her, 
Is  entirely  consistent  with  the  theory  that 
she  did  not  intend  an  absolute  and  irrevoca- 
ble conveyance. 

[4]  After  the  case  was  presented  here, 
counsel  for  the  appellant  filed  an  affidavit 
calling  attention  to  the  fftct  tliat  tlie  ex- 
ceptions in  the  court  below  were  argued  be- 
fore the  chancellor  alone,  and  not  before  the 
court  in  banc,  and  that  the  final  decree  was 
entered  "without  argument  having  been  heard 
by  the  other  judges."  The  appellant  contends 
that  this  was  a  violation  of  equity  rule  66, 
which  provides: 

"If  exceptions  shall  be  filed,  they  shall  be 
beard  upon  the  argument  list  as  upon  a  rule 
for  a  new  trial,  and  the  judge  or  the  court  in 
banc  shall  have  power  to  sustain  or  dismiss  any 
of  such  excephons  and  confirm,  modify,  or 
change  the  decree  accordingly." 

This  rule  clearly  directs  that  exceptions 
shall  be  heard  upon  the  argument  list,  and  in 
counties  having  more  than  one  judge  it  con- 
templates a  review  by  the  court  in  banc; 
that  is,  where  possible,  by  the  chancellor  and 
one  or  more  of  his  associates.  It  permits  a 
review  by  the  Judge  who  heard  the  case, 
where  he  has  no  associates,  but  it  does  not 
contemplate  such  practice  where  there  is 
more  than  one  Judge  available.  No  excep- 
tion, however,  was  taken  In. the  court  below 
to  the  practice  now  called  to  our  attention, 
and,  since  the  defendant  did  not  suffer  any 
material  harm,  she  has  no  standing  to  com- 
plain. While  a  proper  determination  of  the 
case  does  not  require  us  to  pass  In  detail  up- 
on each  of  the  43  assignments,  yet  we  have 
considered  all  of  them,  and  are  not  convinced 
of  reversible  error. 

The  decree  Is  affirmed,  at  the  cost  of  the 
appellant 


(M4  Fa.  642) 
In  re  HARRAR'S  ESTATE. 

Appeal  of  FUS8EL  et  aL 

(Sapreme  Court  of  Pennsylvania.     March  30, 
1914.) 

1.  Wills  (J  733*)— Vestkd  amd  Cohtinoent 
Interests— Intention. 

Where  an  Interest,  whether  by  way  of 
maintenance  or  otherwise,  Is  given  to  a  legatee 
without  postponement,  tlie  legacy  vests  imme- 
diately on  the  death  of  the  testator,  though  the 
gift  itself  appears  to  be  postponed;  the  inten- 
tion indicated  being  that  the  beneficial  enjoy- 
ment shall  begin -at  once,  and  payment  only  of 
the  principal  be  postponed. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  St  181&-1846;   Dec.  Dig.  {  733.«] 

2.  Trusts   (t  61*)  —  Tebminatioit  bt  Con- 
sent. 

Where  all  the  parties  interested  in  trust 
property  are  in  existence  and  are  sni  juris,  and 
consent  that  the  trust  shall  be  terminated, 
courts  of  equity  will  decree  a  termination  and 
distribution  of  the  trust  fond,  though  the  trust 
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«iay  not  have  ceased  by  expiration  of  time,  and 
thoDgh  all  its  purposes  may  not  have  been  ac- 
complished. 

raid.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  !i  83-87;   Dec.  Dig.  {  61.»] 

3.  Tbusts  (I  178*)— Tbustees  — Conobol  op 
Discretion. 

While  the  discretion  placed  in  a  trustee 
will  not  ordinarily  be  interfered  with,  yet, 
where  the  law  determines  that  such  discretion 
should  be  exercised  in  a  particular  manner,  he 
will  be  required  by  a  court  of  equity  to  act  in 
accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  232;   Dec.  Dig.  {  178.*] 

4.  Wills    (|   784*)  —  Creation   of   Trust  — 
Beneficiaries— RIGHT  of  Election. 

Where  testator  directed  that  his  residuary 
estate  be  held  in  trnst  and  the  net  income  paid 
quarterly  among  his  grandchildren,  while  liv- 
ing, at  the  expiration  of  the  resi>ectiTe  quarterly 
penods.  and  then  to  their  lineal  descendants, 
that  when  all  the  property  should  be  sold  the 
proceeds  should  be  paid  over  and  divided  among 
all  bis  grandchildren  then  living  and  the  lineal 
descendants  of  any  deceased  grandchild,  and 
that  distribution  should  be  made  only  when  the 
property  should  be  sold,  the  sale  to  be  made  at 
such  time  as  the  trustee  should  deem  for  the 
best  interest  of  the  estate,  the  grandchildren, 
being  sui  juris  and  the  sole  persons  interested 
in  the  real  estate,  could  elect  to  take  it  Instead 
of  the  proceeds,  especially  where  a  continuation 
of  the  trust  could  be  only  for  the  benefit  of  the 
trustee*,  who  would  thereby  retain  the  manage- 
ment of  the  property  for  an  indefinite  period 
and  receive  aaditional  commissions. 

lEd.  Note.- For  other  cases,  see  Wills,  Cent 
Dig.  12010;  Dm.  Dig.  i  784.*] 

Appeal  from  Orphans'  Court,  PhUadelphla 
County. 

In  the  matter  of  the  estate  of  John  Har- 
rar.  Petition  to  require  Henry  M.  Fussel 
and  another,  executors  and  trustees  of  the 
estate,  to  convey  certain  real  estate  to  the 
legatees.  From  decree  for  petitioners,  the 
trustees  appeal.    Afflrmed. 

Argued  before  MESTREZAT,  POTTER, 
BliKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Lewis  Lawrence  Smith  and  A.  Lewis 
Smith,  both  of  Philadelphia,  for  appellants. 
M.  T.  McManus,  Harry  D.  Wescott,  and  John 
W.  Wescott,  all  of  PlUladelphia,  for  appel- 
lees. 

POTTER,  J.  This  is  an  appeal  by  Henry 
M.  Fussel  and  the  Girard  Trust  Company, 
executors  and  trustees  under  the  will  of  John 
Harrar,  deceased,  from  a  decree  of  the  or- 
phans' court  of  Philadelphia  county  direct- 
ing them  to  convey  to  the  grandchildren  of 
the  said  Jotin  Harrar,  deceased,  as  tenants  in 
common,  certain  real  estate  which  was  of  the 
said  John  Harrar,  deceased. 

From  the  history  of  the  case,  as  presented 
by  counsel  for  appellants,  it  api)ears  that 
John  Harrar  died  November  10,  1911,  leaving 
about  $37,000  worth  of  personal  estate,  and 
real  estate  said  to  be  worth  $165,000.  By 
his  will,  made  September  1,  1911,  after  pro- 
viding for  the  payment  of  certain  annuities, 
be  gave  the  residue  of  his  estate,  real  and 


personal,  to  Henry  M.  Fussel  and  the  Girard 
Trust  Company,  the  appellants,  as  executors 
and  trustees,  in  trust,  among  other  purposes, 
to  Invest  the  personal  estate  and  collect  the 
income  therefrom  and  the  income  of  the  real 
estate,  until  the  sale  thereof  by  the  ex- 
ecutors and  trustees,  at  their  discretion.  The 
net  Income,  after  the  payments  of  certain 
annuities,  was  to  be  divided  quarterly  among 
all  his  grandchildren,  who  should  be  living 
at  the  expiration  of  the  respective  quarterly 
periods,  and  the  lineal  descendants  of  any 
who  should  have  departed  this  life,  leaving 
lineal  descendants  then  living.  When  the 
trustees  should  have  disposed  of  all  the  real 
estate  and  personal  property,  then  the  res- 
idue was  to  be  paid  over  and  divided  to  and 
among  aU  of  the  grandchildren  who  should 
be  living,  and  the  lineal  descendants  of  any 
deceased  grandchild.  Testator  provided  that 
he  did  not  wish  to  compel  a  sacrificing  sale 
of  his  property,  and  uesired  dlstrlbuiion  to 
be  made  only  when  it  should  be  sold  at  pric- 
es wblcli,  in  the  best  Judgment  and  discretion 
of  the  trustees,  were  for  the  best  Interests 
of  his  estate  and  those  who  take  under  his 
will.  The  executors'  account  of  the  personal 
estate  was  audited  January  8,  1913,  and  the 
residue  of  the  personal  estate  awarded  to  the 
executors  for  the  purposes  of  the  continuing 
trust  On  February  25,  1913,  all  of  the 
grandchildren  petitioned  the  court  to  order 
the  executors  and  trustees  to  set  apart  a 
sufficient  amount  to  protect  the  annuities, 
and  then  to  distribute  the  balance,  and  to 
convey  all  the  real  estate  to  them,  they  hav- 
ing elected  to  take  it  as  such.  A  citation 
having  been  awarded,  the  trustees  filed  an 
answer  denying  the  right  of  the- netitioners 
to  a  conveyance.  The  orphans'  couH  granted 
the  prayer  of  the  petition  with  r^ect  to 
the  conveyance  of  the  real  estate,  a?|  en- 
tered a  decree  accordingly.  From  thaMe- 
cree  the  trustees  have  appealed.  V 

[1]  The  opinion  of  the  majority  In  t» 
court  below  is  based  upon  the  view  that,  xm\ 
der  the  provisions  of  the  will,  the  Interests' 
of  the  grandchildren  were  vested  at  the  death 
of  the  testator,  subject  only  to  be  divested  in 
the  event  of  their  deaths  before  the  time  of 
distribution.  If  this  view  is  correct,  the 
decree  was  proper.  The  wUl  provides  that, 
when  the  executors  have  disposed  of  the  real 
estate  and  personal  property,  they  are,  after 
providing  for  certain  annuities,  "to  pay  over 
and  divide  the  same  (residue)  to  and  among 
all  my  said  grandchildren  who  shall  be  living 
and  the  lineal  descendants  of  any  deceased 
grandchild."  In  his  argument,  to  support 
his  view  that  the  Interests  of  petitioners  are 
contingent,  counsel  for  appellants  cites  the 
cases  of  Rosengarten  v.  Ashton,  228  Pa.  389, 
77  Ati.  562,  and  Lewis'  Estate,  231  Pa.  60. 
79  Atl.  021.  But  In  each  of  these  cases  the 
tmstee  was  to  pay  Income  to  a  cestui  que 
trnst  for  Life,  and,  upon  the  death  of  the  life 


*For  other  «ases  we  urn*  topic  and  Bactlon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kej-Ho.  Serlea  it  Rep'r  Indezs*. 


Digitized  by 


Google 


p«.) 


IK  BE  HARBAR'S  ESTATK 


606 


tenant,  was  to  pay  over  the  principal,  In 
one  case  to  tbe  grandchildren  of  testator  or 
their  issue,  and  In  the  other  to  the  children 
of  the  life  tenant.  It  was  held  In  both  cas- 
es that  the  Interests  In  remainder  did  not 
Test  until  the  death  of  the  life  tenant.  In 
the  case  which  Is  now  before  us  there  is, 
however,  no  intervening  life  estate,  but  the 
gifts  are  made  primarily  to  the  grandchil- 
dren ;  the  time  of  payment  being  determined 
by  the  sale  of  the  estate.  Meanwhile  the 
grandchildren  are  given  the  income.  Coun- 
sel for  apiKllants  also  cited  Henry's  Estate, 
C3  ra.  Super.  Ct  57,  and  Shirk's  Estate,  242 
Pa.  95,  88  Atl.  873.  In  these  cases  there 
were  Intervening  estates,  and  the  lepiteea 
could  not  be  determined  until  the  termination 
thereof.  Derbyshire's  Estate,  238  Pa.  389, 
86  Atl.  878,  was  also  dted,  but  there  the  re- 
mainder was  to  a' charity,  and  the  will  pro- 
vided that  the  principal  of  the  estate  should 
be  paid  to  the  charity  only  upon  the  termi- 
nation of  certain  life  Interests  and  annuities. 
The  question  of  a  vested  Interest  was  not 
there  involved.  The  case  now  before  us 
seems  to  fall  within  the  exception  to  the 
rule  as  pointed  out  In  Provenchere's  Appeal, 
«T  Pa.  463,  466,  where  Mr.  Justice  Shars- 
wood  said: 

"Thna  It  is  true,  as  a  general  rule,  that  where 
the  time  or  other  condition  is  annexed  to  the 
subatance  of  the  gift,  and  not  merely  to  the  pay- 
ment, the  legacy  is  contingent;  but  a  well- 
recognized  exception  to  this  rule  is  ttiat,  where 
interest,  whether  by  way  of  maintenance  or 
otherwise,  is  given  to  ttie  legatee  in  the  mean- 
time, the  legacy  shall,  notwithstanding  the  gift 
itself  appears  to  be  postponed^est  immediately 
on  the  death  of  the  testator.  This  circumstanqe 
indicates  an  intention  that  the  beneficial  enjoy- 
ment shall  begin  at  once,  and  payment  only  of 
the  principal  or  capital  lie  postponed." 

In  the  case  at  bar  the  grandchildren  were 
given  the  net  Income  of  the  entire  estate, 
after  the  payment  of  the  annuities,  from 
the  death  of  the  testator.  A  case  very  much 
like  the  present  one,  is  Reed's  Appeal,  118 
Pa.  216,  11  Atl.  787,  4  Am.  St  Rep.  688. 
There,  as  stated  In  the  syllabus: 

"A  testator  provided  that  his  executors  should 
keep  the  proceeds  of  land  sold  invested  at  inter- 
est, and  pay  over  to  each  of  his  nine  grandchil- 
dren one-ninth  of  the  interest  thereof  annually, 
'or  if  any  of  them  have  died,  leaving  heirs, 
then  pay  the  same  to  said  heirs,  and  at  the  full 
expiration  of  twelve  years  from  the  time  of  my 
decease,  shall  in  like  manner  pay  over  the 
principal.'  ♦  •  *  Held,  that  the  legacies  to 
the  grandchildren  were  substantive  gifts,  with 
time  of  payipent  postponed,  but  certain  and 
unconditioned,  and  therefore  vested  at  the  death 
of  the  testator." 

In  Long's  Estate,  228  Pa.  694,  77  Atl.  924, 
in  which  the  opinion  of  the  Superior  Court 
was  affirmed  by  this  court,  the  testator  gave 
the  residue  of  his  estate  to  a  trustee  in  trust 
for  a  period  of  20  years,  with  ample  powers 
to  manage  and  Invest.  He  also  provided  for 
the  distribution  of  accumulated  income  in 
Six  shares,  one  to  each  of  five  children,  and 
one  share  to  the  children  of  a  deceased  son. 
The  shares  of  any  children  dying  before  the 
expiration  of  the  20  years  without  leaving 


lineal  descendants  were  to  go  to  the  other 
legatees.  At  the  termination  of  20  years, 
the  trustee  was  to  dispose  of  the  property 
and  divide  the  proceeds  into  six  shares,  and 
distribute  In  the  same  way  as  was  provided 
for  the  income.  It  was  held  that  all  the 
legacies  were  vested,  those  to  the  children 
of  testator  being  subject  to  be  divested  by 
death  within  20  years  without  leaving  lineal 
descendants,  and  those  to  his  grandchildren 
being  vested  absolutely  and  unconditionally. 
The  decision  just  cited  clearly  sustains  the 
view  of  the  orphans'  court  in  the  present  case 
that  the  Interests  of  the  grandchildren  were 
vested,  subject  only  to  be  divested  in  the 
event  of  death  before  the  period  of  distribu- 
tion. 

[2]  If  the  interests  of  the'  grandchildren 
were  vested  at  the  death  of  the  testator,  thou 
the  rule  of  Culbertson's  Appeal,  76  Pa.  145, 
148,  is  applicable.  Mr.  Justice  Mercur  there 
said: 

"It  must  now  be  considered  a  well-settled  rale 
in  equity  that,  although  a  trust  mav  not  have 
ceased  by  expiration  of  time,  and  although  all 
its  punioses  may  not  have  been  accomplished, 
yet,  if  all  the  parties  who  are  or  who  may  be 
interested  in  the  trust  property  are  in  existence 
and  are  sui  juris,  and  if  they  all  consent  and 
agree  thereto,  courts  of  equity  may  decree  the 
determination  of  the  trust  and  the  distribution 
of  the  trust  fund  among  those  entitled  thereto. 
Perry  on  Trusts,  K  274,  920;  Smith  v.  Har- 
rington, 86  Mass.  (4  Allen)  566;  Bowditch  v. 
Andrew  et  al.,  90  Mass.  (8  AUen)  339.  The 
principle  appears  to  be  well  recognized  that, 
no  matter  what  may  be  the  nominal  duration 
of  an  estate  given  to  a  trustee,  it  continues 
in  equity  no  longer  than  the  thing  sought  to  l>e 
secured  by  the  trust  demands." 

This  rule  was  followed  in  Sharpless'  Es- 
tate, 161  Pa.  214,  26  Atl.  44,  and  Brooke's 
Estate,  214  Pa.  46,  63  Aa  411. 

[3]  Ordinarily  there  will  be  no  interference 
with  the  discretion  placed  in  the  executors 
or  trustees;  but,  whenever  the  law  deter- 
mines that  the  discretion  of  a  trustee  should 
have  been  exercised  In  a  particular  way,  he 
will  be  constrained  to  act  in  accordance 
therewith.  Erisman  v.  Directors  of  the  Poor, 
47  Pa.  509;  Stewart  v.  Madden,  153  Pa.  446, 
26  AtL  803,  34  Am.  St.  Rep.  713;  Sevems' 
Estate,  211  Pa.  68,  60  AU.  494. 

[4]  Nor  do  we  have  any  doubt  of  the  right 
of  the  appellees  here,  being  all  the  persons 
Interested  in  the  real  estate  in  question,  to 
elect  to  take  it.  Instead  of  the  proceeds  In 
the  case  of  sale.  As  far  back  as  Smith  v. 
Starr,  3  Whart  62,  81  Am.  Dec.  498,  Mr. 
Justice  Rogers  said: 

"It  is  well  settled  that,  when  the  proceeds 
of  real  estate  are  devised,  the  persons  benefi- 
cially interested  may  elect  to  take  the  fund  as 
real  estate.  The  devisee  may  take  it  either  as 
land  or  money." 

Without  regard  to  the  question  of  the  prior 
vesting  of  the  interests  of  the  legatees,  it  is 
apparent  that,  if  the  trustees.  In  the  exer- 
cise of  thdr  discretion,  were  to  make  sale  of 
the  real  estate,  the  rights  of  the  appellees 
would  be  at  once  fixed,  and  their  Interests 
would    clearly    become    absolutely    vested. 
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They  have,  however,  elected  to  take  the  real 
estate  aa  such,  and  there  is  now  no  occasion 
whatever  for  Its  conversion  Into  money.  If 
the  trustees  convey  the  real  estate  to  ap- 
pellees, the  estate  will  be  finally  distributed 
among  the  persons  designated  by  the  tes- 
tator, and  there  can  be  no  iiosslblUty  of  any 
future  Interests  arising.  It  can  make  no 
difference  that  the  grandchildren  elect  to 
take  the  real  estate  itself,  Instead  of  the 
money  derived  from  Its  sale.  Under  the  dr- 
cnmstances,  the  refusal  by  the  trustees  to 
convey  the  real  estate  to  the  appellees  was 
an  unreasonable  exercise  of  their  discretion, 
and  the  orphans'  court  very  properly  exer- 
cised Its  power  to  compel  the  trustees  to 
take  the  action  desired.  A  continuation  of 
the  trust  could  only  be  for  the  benefit  of  the 
trustees,  who  would  thereby  retain  the  man- 
agement of  the  properties  for  an  Indefinite 
period,  and  would  receive  additional  com- 
missions. Such  a  consideration  has,  of 
coarse,  no  weight  with  a  court 

The  assignment  of  error  is  overruled  and 
the  decree  of  the  orphans'  conrt  Is  affirmed. 


(24S  Fa.  64) 

FERRO-CONCRETE  CO.  v.  NORTHAMP- 
TON COUNTY. 

(Supreme  Court  of  Pemisylvania.    April  18, 
1914.) 

1.  BxiDOaS  ({  20*)  — COWTBACT— ACTIOW  BT 
GONTBACTOB — LlQUIDATICD  DAMAOESS  FOB  DX- 
LAT— iNOTBTJCnoN. 

In  a  bridge  contractor's  salt  for  the  bal- 
ance due  for  constructing  a  bridge,  wherein  de- 
fendant set  up  a  coonterclaim  for  liquidated 
damages  for  delay,  it  was  admitted  that  the 
bridge  was  not  completed  within  the  stipulat- 
ed tune.  The  contract  provided  for  an  exten- 
sion of  time,  in  case  of  rock  not  being  found 
at  the  estimated  elevation,  corresponding  to  the 
increased  yardage  of  concrete  construction  re- 
quired. Rock  was  not  found,  but  by  agree- 
ment piles  were  substituted  for  the  additional 
concrete  work.  There  was  no  contention  that 
the  construction  by  piles  required  any  less  time 
than  would  have  been  required  for  concrete. 
Held,  that  the  conrt  properly  instructed  that 
the  additional  time  required  for  pile  work  was 
to  be  added  to  the  time  originally  fixed  for  the 
completion  of  the  work  and  that  no  damages 
for  this  delay  were  chargeable  against  plain- 
tiff. 

[Ed.    Note. — For   other    cases,    see   Bridges, 
Cent.  Dig.  U  37-44,  46,  47;  Dec  Dig.  f  20.*] 

2.  Bbidgeb  (I  20*)— CoNTBACT— Extension  of 
TiMK— Submission  of  Issues— Confuctino 

EVIOENCB. 

Where,  in  a  bridge  contractor's  suit  against 
a  county  for  the  balance  due  on  the  contract 
price  for  the  construction  of  a  bridge,  it  ap- 
peared that  the  contract  required  plaintiff  to 
submit  to  a  navigation  company,  whose  canal 
was  to  be  crossed  by  the  bridge,  plans  for  tem- 
porary bridges  and  false  work  to  be  used  in  re- 
moving the  old  bridge  and  building  the  new 
one  and  to  build  such  temporary  structures  to 
the  satisfaction  of  such  company,  and  the  evi- 
dence was  conflicting  on  whether  plaintiff  had 
submitted  to  such  company  plans  which  had  to 
be  abandoned  later  because  of  demands  made 
with  respect  to  the  width  of  the  clearance,  the 
trial  court  properly  submitted  to  the  jury 
whether  the  plaintiff  company  was  entitled  to 


an  extension  of  the  time  limit  for  completion 
of  the  contract  in  consequence  of  the  facts  dis- 
closed by  its  evidence. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  {{  37-44,  46,  47;  Dec  Dig.  |  207] 

3.    BBIDOES    (8    20*)— CONTBAOT—    LlQUIDATBD 

Damages  fob  Dela.t  —  Subkission  of  Is- 
sues. 

In  a  bridge  contractor's  suit  for  the  bal- 
ance due  on  the  contract,  wherein  defendant 
claimed  liquidated  damages  for  delay  in  com- 
pleting the  work,  it  appeared  that  adding  to 
the  time  originallv  fixed  in  the  contract  the  ad- 
ditional time  to  which  plaintiff  was  entitled  by 
reason  of  matters  in  respect  to  which  it  was 
not  at  fault  extended  the  time  to  the  middle  of 
January,  but  that  the  bridge  was  not  completed 
until  the  following  August  Plaintifrs  evi- 
dence tended  to  show  that  it  could  have  com- 
pleted the  bridge  by  the  middle  of  January,  but 
that  on  December  30th  previous  it  was  served 
with  a  resolution  of  the  county  commissioners, 
directing  It  to  suspend  the  work  of  concreting 
during  freezing  weather,  and  that  in  conse- 
quence of  such  order  the  work  was  suspended 
and  not  resumed  until  the  following  April,  and 
then  under  circumstances,  for  which  it  was  not 
responsible,  which  prevented  a  completion  un- 
til the  following  August.  Plaintiff  prosecuted 
the  work  after  resuming  same  in  April  with 
reasonable  expedition,  and  the  county  made  no 
complaint  but  continned  its  payments  regular- 
ly as  the  work  progressed,  and  asserted  no  claim 
for  liquidated  damages  for  delay  until  after  the 
bridge  was  completed  and  turned  over.  Held.- 
that  the  court  properly  submitted  to  the  Jury 
whether  the  county  had  waived  its  right  to  Uq- 
i^dated  damages. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  If  37-44,  46,  47;  Dec  Dig.  S  20.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  Connty. 

Assumpsit  by  Ferro-Concrete  Company 
against  the  County  of  Northampton  to  re- 
cover balance  due  on  bridge  contract.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  BLKIN,  and  MOSCHZISKBR,  JJ. 

James  W.  Fox,  County  Solicitor,  of  Easton, 
for  appellant  Robert  A.  Stotz,  of  Easton, 
for  appellee. 

STEWART,  J.  [1]  The  action  was  for 
the  recovery  of  a  balance  on  the  contract 
price  for  the  erection  and  construction  of  a 
concrete  bridge,  with  steel  reinforcements, 
over  the  Lehigh  river  at  Easton.  Under  the 
contract  plaintiffs  were  to  receive  for  the 
completed  structure  $109,950.  This  sum,  less 
10  per  cent  which  under  the  terms  of  the 
contract  was  to  become  payable  upon  an  in- 
spection of  the  bridge  by  viewers  appointed 
by  law,  and  an  approval  by  the  court  has 
been  fully  paid  to  the  plaintiffs.  The  con- 
troversy is  over  the  10  per  cent  retained. 
The  bridge  has  been  fully  completed,  and  ac- 
cepted by  the  county,  and  the  demand  ot 
plaintiffs  Is  for  the  payment  of  the  10  per 
cent  retained.  This  demand  is  met  by  a 
counterclaim  on  the  part  of  the  county,  based 
on  a  provision  In  the  contract  which  requires 
that  the  work  as  outlined  In  the  plans  and 
spedflcations  be  completed  within  180  days 


•For  otb*r  cues  see  same  topio  and  nctlon  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rap'r  Indeze* 
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from  the  time  the  contract  Is  awarded,  and 
stipulates  that  In  case  of  failure  to  complete 
the  work  within  the  prescribed  time  the  con- 
tractors shall  pay  to  the  county  the  sum 
of  $50  for  eadi  day  after  the  expiration 
of  the  said  180  days  that  the  work  re- 
mains unfinished,  not  as  penalty,  bat  as 
liquidated  damages.  The  contention  on 
part  of  the  county  was  that  plaintiffs 
Instead  of  completing  the  bridge  within 
the  time  limit,  which  expired  October  23, 
1011,  did  not  complete  it  until  August  of 
the  following  year,  and  that  for  this  delay 
the  county  was  entitled  to  recover  from  plain- 
tiffs the  sum  of  $14,800.  •  That  the  bridge 
was  not  completed  within  180  days  from  De- 
cember, 1911,  was  admitted.  The  plaintiffs' 
reply  to  the  counter  demand  was:  First,  that 
the  180-day  provision  in  the  contract  was  not 
absolnte  and  unconditional,  bnt  was  depend- 
ent on  conditions  which  failed;  that  the 
contract  by  another  section  (90)  provided  that 
in  case  of  such  failure  of  conditions — rock 
not  being  found  at  the  estimated  elevation — 
an  extension  of  time  was  to  be  allowed  tn 
the  same  ratio  to  the  time  Umited  as  the 
increased  yardage  bore  to  the  total  yardage 
above  the  estimated  elevation.  It  clearly  ap- 
peared that  rock  was  not  found  at  the  es- 
timated elevation,  and  that  in  consequence  a 
greater  depth  had  to  be  reached  than  that 
originally  contemplated.  At  the  suggestion 
of  the  plaintiffs,  for  reasons  which  met  the 
approval  of  the  defendant,  for  this  additional 
work,  piles  were  substituted  for  concrete.  It 
Is  admitted  by  appellant  that  had  the  con- 
crete work  been  adopted  the  contractor  would 
have  been  entitled  to  an  extension  of  47  days 
beyond  the  180  because  of  the  additional 
work  required.  It  is  not  contended  that  the 
construction  by  plies  required  any  less  time 
than  wonld  have  been  required  for  concrete, 
but  the  argument  is  that  this  provision  for 
an  extension  of  time  relates  exclusively  to 
concrete  work,  and  that  it  was  eliminated 
by  the  supplemental  agreement  substituting 
piles  for  concrete.  The  learned  trial  Judge 
rejected  this  view  of  the  case,  as  we  think 
properly,  and  held  that  the  180-day  limit 
was  dependent  on  finding  rock  at  the  estimat- 
ed elevation,  and  that  the  time  of  the  com- 
pletion of  the  bridge  was  thus  automatically 
extended  by  the  formula  prescribed  in  the 
contract,  and  so  instructed  the  Jury. 

[2]  A  further  claim  of  extension  of  36 
days  was  made  by  plaintiffs  for  the  reason 
that  under  the  terms  of  their  contract  they 
were  required  to  submit  to  the  Lehigh  Coal 
&  Navigation  Company,  whose  canal  was  to 
be  crossed  by  the  proposed  bridge,  plans  of 
the  two  temporary  bridges  and  false  work 
which  were  to  be  used  in  removing  the  old 
bridge  structure  and  building  the  new  one 
before  commencing  the  work,  and  to  build 
the  said  temporary  bridges  and  false  work 
in  all  respects  according  to  the  requirements 
and  to  the  satisfaction  of  the  liehlgh  Coal  & 
-Navtgatlon  Company,  with  the  provision  that 


In  case  the  conditions  imposed  by  the  latter 
company  occasioned  more  expense  than  it 
would  be  reasonable  that  the  plaintiffs  should 
bear,  they  should  be  allowed  a  sum  in  addi- 
tion to  the  contract  price  as  should  thereafter 
be  mutually  agreed  upon.  The  contention  on 
part  of  plaintiffs  was  that  they  had  submit- 
ted plans  to  the  Lehigh  Coal  tc  Navigation 
Company,  which  they  were  prepared  to  ob- 
serve, but  that  these  bad  to  be  abandoned 
later  on  as  the  work  was  progressing  because 
of  extraordinary  demands  made  by  the  navi- 
gation company  with  respect  to  the  width  of 
clearance.  The  evidence,  adduced  by  plain- 
tiffs, If  believed,  sustained  their  contention 
that  because  of  these  demands  made  by  the 
navigation  company,  which  they  were  re- 
quired by  their  contract  to  observe,  they 
were  delayed  86  days  in  the  completion  at 
Vie  work.  The  evidence  adduced  by  the  de- 
fendant would  have  supported  a  contrary 
finding.  The  question  was  one  of  fact  which 
does  not  concern  us;  the  one  qnestion  for 
our  consideration  being  whether,  conceding 
the  facts  to  be  as  claimed  by  plaintiffs,  they 
were  entitled  under  the  terms  of  their  con- 
tract to  an  extension  of  the  time  limit  in 
consequence.  At  the  time  the  contract  was 
entered  into,  it  was  not  known  what  the 
requirements  of  the  canal  company  would 
be,  yet,  whatever  they  might  be,  the  plain- 
tiffs obligated  themselves  to  meet  and  fulfill 
them.  A  reasimable  implication  arising,  in 
view  of  the  time  fixed  for  the  completion  of 
the  work,  would  be  that  plaintiffs  were  to 
be  made  acquainted '  with  the  company's  de- 
mands in  time  to  permit  them  to  proceed 
with  the  work  of  construction  without  Inter- 
ruption or  delay.  They  were  to  build  in  ac- 
cordance with  these  requirements  whatever 
they  might  be.  A  change  in  the  requirements 
involving  the  undoing  of  work  already  done 
and  consequent  delay  in  the  completion .  of 
the  bridge,  except  as  plaintiffs  were  charge- 
able with  some  default  in  connection  there- 
with, was  a  contingency  not  expressly  pro- 
vided against ;  nevertheless,  to  deny  for  this 
reason  the  plaintiffs  a  corresponding  exten- 
sion of  the  time  limit  in  consequ^ioe  would 
be  so  inconsistent  with  fair  dealing  and  the 
general  spirit  of  the  contract,  that,  in  the 
absence  of  express  words  requiring  It  a  rea- 
sonable construction  would  be  that  for  de- 
lay 80  occasioned  plaintiffs  were  not  to  be 
chargeable.  The  question  of  whether  plain- 
tiffs were  actually  delayed  on  this  account 
without  themselves  being  in  blame,  and  to 
what  extent,  was  submitted  to  the  Jury  with 
the  result  that  the  Jury  made  an  allowance 
of  36  days  additional  extension  on  this  ac- 
count 

[3]  Allowing  the  several  extensions  above 
indicated,  the  period  for  the  completion  of 
the  bridge  would  be  extended  to  14th  Jan- 
uary, 1912.  But  the  bridge  was  not  completed 
and  turned  over  to  the  county  until  14th 
August  following.  To  relieve  themselves 
from  liability  for  this  further  delay,  plain- 
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tiffs  contended  and  offered  evidence  to  show 
that  on  14th  January  they  were  In  position 
to  have  substantially  completed  the  bridge 
by  the  first  day  of  February  following;  that 
on  the  30th  of  December  previous  they  were 
served  with  a  copy  of  a  resolution  adopted 
by  the  county  commissioners  directing  and 
requiring  them  to  suspend  the  work  of  con- 
creting until  freezing  weather  had  passed, 
and  to  forbid  the  transit  company  from  cross- 
ing the  bridge  and  the  use  of  the  arches  until 
certain  things  had  been  done ;  that  In  conse- 
quence of  this  order  the  work  on  the  bridge 
was  suspended  and  not  resumed  until  some 
time  in  April  following,  and  then  under  condi- 
tions and  drcnmstances  for  which  it  is 
claimed  they  were  not  responsible,  and  which 
need  not  here  be  recited,  which  prevented  a 
completion  before  the  following  August 
PlaintiffB  Insist  that  this  Interference  with 
and  interruption  of  the  work  by  the  county 
constituted  a  waiver  of  the  county's  claim 
for  liquidated  damages  for  aU  subsequent 
delay.  The  competency  of  the  evidence  of- 
fered by  plaintiffs  in  this  connection  is  not 
open  to  question.  Assuming  its  sufficiency, 
how  stands  the  case?  But  for  the  order  of 
tlie  county  commissioners  suspending  work 
the  bridge  would  have  been  completed  by  1st 
of  February,  1912,  which  meant  a  delay  of 
fifteen  days  after  the  time  limit  as  enlarged 
by  considerations  before  mentioned  had  ex- 
pired, and  for  which  delay  the  plaintiffs 
have  been  charged  as  directed  by  the  court; 
the  order  was  to  suspend  until  freezing 
weather  had  passed;  -  the  suspension  con- 
tinued until  in  April  following,  presumably 
because  the  weather  conditions,  which  in  the 
Judgment  of  the  commissioners  required  a 
suspension,  continued  until  that  time,  there 
being  no  evidence  to  the  contrary  and  Noth- 
ing to  show  any  dissent  on  the  part  of  the 
county;  other  conditions  existing  at  the  time 
work  was  resumed,  and  for  which  plaintiffs 
were  not  responsible,  were  unfavorable  to  a 
rapid  completion  of  the  work ;  plaintiffs 
thereafter  prosecuted  the  work  with  reason- 
able expedition,  the  county  making  no  com- 
plaint whatever,  and  continuing  its  payments 
regularly  on  account  as  the  work  progressed, 
never  asserting  any  claim  for  liquidated  dam- 
ages on  account  of  delay  until  after  the  bridge 
had  been  completed  and  turned  over.  We 
have  thus  briefly  summarized  the  findings 
of  the  Jury,  for  It  was  upon  these  very  ques- 
tions of  fact  that  the  case  was  submitted. 
The  verdict  Is  an  unqualified  affirmance,  and 
is  a  distinct  finding  from  all  the  evidence 
In  the  case  that  the  county  had  waived  its 
right  to  liquidated  damages  under  the  cir- 
cumstances indicated.  This  conclusion  was 
reached  after  the  Jury  had  been  fully  in- 
structed in  a  very  able  and  impartial  charge 
In  which  the  law  of  the  case  was  most  intel- 
ligently and  correctly  expressed,  and  the  evi- 
dence most  carefully  reviewed,  and  we  see 


no  reason  why  the  verdict  so  rendered  sbonld 
not  be  the  end  of  controversy.  In  CoryeU  v. 
DiiboU  Borough,  226  Pa.  103,  75  Aa  25, 
where  a  like  question  was  raised,  we  said: 
"The  evidence  we  think  clearly  sbowa  such 
acquiescence  on  the  part  of  the  borough  in  the 
delay  that  the  enforcement  of  its  present  claim 
would  be  unjust  and  inequitable.  We  have 
been  compelled  to  search  through  the  evidence 
for  the  facts.  If  it  anywhere  appears  that  dis- 
satisfaction with  the  delay  was  expressed  by  the 
borough  authorities  for  months  after  the  exten- 
sion expired,  such  evidence  has  escaped  us.  It 
was  not  until  September,  1003,  within  two 
months  of  the  completion  of  the  work,  that  any 
formal  notice  was  served  on  the  plaintiff. 
Nothing  whatever  had  been  said  or  done  nntil 
then  indicating  a  purpose  on  the  part  of  the 
borough  to  claim  anything  for  delay;  but,  on 
the  contrary,  by  its  course  of  action  it  gave  the 
plaintiff  abundant  ground  for  believing  that 
the  provisions  of  the  contract  would  not  be  en- 
forced against  it" 

The  same  considerations,  even  in  a  more 
marked  degree,  are  present  here  in  this  case, 
and  very  properly  they  were  allowed  to  work 
a  like  result 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


(244  Pa.  592) 

GRAFF  FURNACE  CO.  ▼.  SCRANTON 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.     March  30, 
1914.) 

1.  Mines  and  Minebai«  ({  65*)— Convxtancb 
of  minebai.  estatb  —  rioht  to  subpaok 

SUPrORT. 

While  the  owner  of  a  mineral  estate,  sep- 
arated from  the  surface,  owes  sufficient  sup- 
port to  the  superincumbent  estate,  yet,  where 
the  owner  of  the  entire  estate  has  granted  the 
mineral  estate  and  by  apt  words  parted  with 
his  right  of  surface  support,  the  grantee,  or 
those  claiming  through  him,  may  mine  all  the 
coal,  even  though  the  feilling  in  of  the  surface 
estate  results. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  153-165;  Dec.  Dig.  § 
55.*] 

2.  Mines  and  Minbbals  (8  55*)— Convktawck 

OF  SUBFACE  OF  MlNEBAI.  liANOS— RlQHT  TO 

Surface  Support. 

Where  the  owner  of  the  entire  estate 
grants  the  surface,  reserving  the  mineral  es- 
tate and  the  right  to  remove  minerals  without 
liability  for  damages  to  the  surface,  the  gran- 
tor or  those  claiming  through  him  may  remove 
all  the  minerals  without  supporting  the  surface. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i§  153-165;  Dec.  Dig.  { 
55.*] 

8.  Minks  and  Minerals  ((  55*)— Convetancb 
OF  Surface  of  Mineral  Lands— Resbbva- 
MON  of  Right  of  Surface  Suppoet, 

A  reservation  of  the  right  to  surface  sup- 
port, in  a  deed  conveying  the  surface  of  min- 
eral lands,  is  not  invalid  on  the  ground  that  it 
is  as  broad  as  the  grant  and  destructive  of  it. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {§  153-165;  Dec.  Dig.  i 
55.*] 

4.  Fbauds,  Statute  of  (5  66*)— Deed  to  Sub- 
face  OF  Mineral  Lands — Kesebvation  or 
Right  of  Surface  Support. 

The  statute  of  frauds  does  not  require  that 

the  reservation  of  the  right  of  surface  support, 
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in  a  deed   conreTinc  the   surface   of  mineral 
lands,  be  signed  by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  SS  8S-89,  136-138;  Dec 
Kg.  I  66.'] 

Appeal  from  Conrt  of  Common  Pleas,  Lack- 
awanna County. 

Bill  In  equity  for  injunction  by  the  Graff 
Furnace  Company  against  the  Scranton  Coal 
Company.  From  decree  dismissing  the  bill, 
plaintiff  appeals.    AflSrmed. 

Argued  before  FELL,  0.  J.,  and  BKOWN, 
MESTKEZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Thomas  P.  Duffy,  of  Scranton,  for  a^tpel- 
lant  J.  E.  Burr  and  Everett  Warren,  both  of 
Scranton,  for  appellee. 

MESTREZAT,  J.  This  is  a  bill  In  equity 
by  the  owner  of  the  surface  to  restrain  the 
owner  of  the  underlying  mineral  estate  from 
mining  and  removing  the  mineral  without 
leaving  or  erecting  sufficient  pillars  and  ar- 
tificial supports  to  protect  the  surface  of  the 
land. 

The  Lackawanna  Iron  &  Coal  Company 
was  the  owner  in  fee  of  all  the  coal  and  sur- 
face of  certain  large  tracts  of  land  located 
on  the  west  side  of  the  city  of  Scranton,  and 
on  February  3,  1891,  by  warranty  deed  in 
fee  simple,  conveyed  all  the  coal  and  minerals 
beneath  the  surface  of  the  land  to  the  Lacka- 
wanna Iron  &  Steel  Company,  "together  with 
also  all  the  rights  of  the  said  party  of  the 
first  part  to  mine  and  remove  the  said  coal 
herein  conveyed  by  any  subterranean  process 
Incident  to  the  business  of  mining,  with  the 
right  to  open  mine  and  air  shafts  in  any 
portion  of  the  surface  not  sold  and  conveyed, 
but  not  the  right  to  open  any  mine  or  air 
shaft  upon  any  part  of  the  surface  which 
may  be  hereafter  conveyed  by  the  said  party 
of  the  first  part  before  said  mine  or  air 
shaft  is  opened."  On  February  1,  1890,  the 
steel  company  conveyed  to  the  defendant, 
the  Scranton  Coal  Company,  in  fee  simple 
all  the  coal  and  minerals  beneath  the  surface 
of  the  lands,  together  with  the  mining  rights 
described  In  the  deed  of  February,  1891. 

After  disposing  of  Its  mineral  estate  in 
the  tracts  of  land  to  the  steel  company  in 
1891,  the  coal  company  sold  from  time  to 
time  certain  parcels  of  the  surface.  About 
four  acres  of  the  surface,  now  owned  by  the 
plaintiff  in  this  case,  were  sold  to  Johp 
Timmes  and  Herbert  Hecfat  by  deed  dated 
November  23,  1900,  which  contains  the  fol- 
lowing exception  and  reservation: 

"Excepting  -and  reserving  *  •  •  all  the 
coal  and  minerals  beneath  the  surface  •  ♦  • 
of  said  lot,  with  the  sole  right  to  mine  and  re- 
move the  same  by  any  subterranean  process  in- 
cident to  the  business  of  mining,  *  •  • 
without  thereby  incurring  in  any  event  what- 
ever any  liability  for  injury  caused  or  damage 
done  to  the  surface  of  said  lot  or  to  the  build- 
ings or  improvements  which  now  are  or  here- 
after may  be  put  thereon ;  and  the  party  of 
the  second  part,  for  themselves,  their  heirs,  ex- 


ecutors, administrators  and  assigns,  does  here- 
by expressly  release  and  discharge  forever  the 
said  party  of  the  first  part,  its  successors  and 
assigns,  and  all  persons  who  may  have  derived 
title  to  said  coal  or  other  minerals  from  said 
part?  of  the  first  part  of  and  from  any  liabil- 
ity for  any  injury  that  may  result  to  the  sur- 
face of  said  premises,  or  anything  erected  or 
placed  thereon,  from  the  mining  or  removal  of 
said  coal  or  other  minerals,"  etc. 

The  conveyance  to  the  plaintiff  recites  the 
deed  to  Timmes  and  Hecht  and  contains  the 
following  clause: 

"This  conveyance  is  made  subject  to  all  ex- 
ceptions, reservations,  and  conditions  in  said 
deeds  mentioned." 

The  plaintiff  company  has  a  manufacturing 
plant  or  foundary  on  Its  premises,  and  the 
defendant  has  mined  and  removed  coal  from 
underneath  the  plaintiff's  land  without  pro- 
viding absolute  support,  which  has  resulted 
in  injury  to  the  surface.  The  defendant 
proposes  to  continue  its  mining  operations 
under  the  plaintifTs  land,  which  will  result 
in  further  injury  to  the  surface.  The  learned 
court  below  refused  the  Injunction  and  dis- 
missed the  bill,  holding  that  the  plaintiff  took 
title  to  the  surface,  subject  to  the  exception, 
reservation,  and  condition  contained  In  the 
deed  to  Timmes  and  Hecht,  waiving  the  right 
to  surface  support  The  plaintiff  company 
has   appealed. 

[1]  It  has  long  been  settled  in  this  state 
that,  where  there  is  a  separation  of  the 
minerals  from  the  surface,  the  owner  of  the 
mineral  estate  owes  a  servitude  of  sufficient 
support  to  the  superincumbent  estate.  That 
principle  was  announced  in  Jones  v.  Wagner, 
66  Pa.  429,  6  Am.  Rep.  385,  nearly  a  half  cen- 
tury ago,  and  it  has  since  been  uniformly  re- 
cognized and  enforced.  £}qually  true,  bow- 
ever,  is  it  that  the  owner  in  fee  of  the  entire 
estate  may  grant  the  mineral  estate  and  by 
apt  words  in  the  deed  of  conveyance  may  part 
with  or  release  his  right  to  surface  support, 
and,  where  he  does  so,  his  grantee  or  those ' 
claiming  through  him  may  mine  all  the  coal, 
even  though  it  should  result  in  the  surface 
falling  in. 

[2]  The  owner  of  the  entire  estate  may 
likewise  grant  the  surface  of  the  land  and 
reserve  the  mineral  estate  with  the  right  to 
mine  and  remove  it  without  liability  for  any 
injury  or  damage  done  to  the  surface,  and 
in  such  case  the  grantor  or  those  claiming 
through  him  may  mine  and  remove  all  the 
coal  without  being  compelled  to  support  the 
surface.  These  rights  of  the  owners  of  the 
servient  and  superincumbent  estates  in  land 
are  settled  by  numerous  and  some  very  re- 
cent decisions  of  this  court. 

We  do  not  deem  it  necessary  to  determine 
whether  the  grant  to  the  steel  company  re- 
leased or  waived  the  right  of  surface  sup- 
port, as  we  agree  with  the  learned  court  be- 
low that  this  controversy  turns  upon  the 
clause  in  the  Timmes  and  Hecht  deed,  sub- 
ject to  which  the  plaintiff  took  its  title.    It 
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is  conceded  that,  U  this  claase  had  been  con- 
tained in  the  deed  from  the  coal  company  to 
the  steel  company,  the  present  owner  of  the 
coal  would  have  the  right  to  mine  and  re- 
move it  all,  regardless  of  the  effect  of  the 
mining  operations  on  the  surface.  This,  we 
understand,  is  not  denied.  The  clause  not 
only  excepts  all  the  coal  and  minerals  be- 
neath the  surface,  but  also  the  right  to  re- 
move the  coal  without  incurring  any  liabil- 
ity for  injury  done  to  the  surface,  and  also 
contains  a  release  and  discharge  from  any 
liability  for  any  injury  that  may  result  to 
the  premises  or  anything  thereon  from  the 
mining  and  removal  of  the  coal.  Under  all 
our  authorities  this  clause  would  exempt  the 
coal  operator  from  liability  for  any  Injury 
done  to  the  surface  and  any  buildings  there- 
on in  mining  and  removing  the  coal. 

[3]  It  Is  contended  by  the  plaintiff,  how- 
ever, that  the  clause  in  the  deed  of  the  coal 
company  to  Timmes  and  Hecht  Is  illegal  and 
void  because:  (1)  It  is  as  broad  as  the 
grant  and  destructive  of  it;  (2)  It  \a  with- 
in the  statute  of  frauds;  (3)  It  would  have 
the  effect  of  causing  a  valuable  right  to  be 
lost.  We  are  not  convinced,  however,  that 
either  of  these  reasons  can  be  successfully 
Invoked  here  against  the  grantor  or  those 
holding  the  mineral  estate  under  it  to  pre- 
vent injury  to  the  surface  by  mining  opera- 
tions. The  effect  of  holding  with  the  plain- 
tiff would  be  to  ignore  not  only  the  rights  in 
the  surface  spedllcally  excepted  and  retain- 
ed by  the  grantor  in  the  conveyance  of  the 
surface  but  would  give  to  the  plaintiff  com- 
pany what  neither  It  nor  its  predecessors  in 
title  obtained  by  their  deeds.  There  is  no 
doubt,  and  the  plaintiff  company  could  have 
had  none  when  It  took  Its  title,  that  the  deed 
did  not  convey  the  right  to  surface  support. 
It  Is  wholly  immaterial  whether  the  common 
grantor  of  the  parties,  holding,  respectively, 
the  surface  and  the  coal,  still  retained  the 
right  of  surface  support  or  whether  it  had 
passed  to  the  ovnier  of  the  coal.  The  im- 
portant fact  is  that  it  never  passed  to  the 
plaintiff  nor  its  predecessors  in  title.  The 
deed  of  the  coal  company  to  Timmes  and 
Hecht  excepted  from  the  grant  in  apt  words 
all  the  coal  and  minerals  with  the  right  to 
the  support  of  the  surface,  and  in  equally 
appropriate  language  released  the  grantor 
company  and  those  claiming  under  it  from 
any  liability  for  injury  to  the  surface  by 
reason  of  the  removal  of  all  the  coaL  If, 
therefore,  the  plaintiff  Is  permitted  to  avail 
itself  of  the  right  of  surface  support,  it  is 
without  having  acquired  such  right  from  the 
only  party  who  could  grant  it  and  in  denial 
of  the  express  language  of  its  deed,  which 
clearly  reserved  the  right  to  the  grantor. 
It  would  defeat  the  intention  of  both  par- 
ties, as  clearly  expressed  in  their  contract. 

The  plaintiff's  contention  that  the  excep- 


tion to  as  broad  as  the  (rant,  and  hence  de- 
structive of  it,  is  not  well  taken.  Timmes 
and  Hecht's  grantor,  at  the  time  it  delivered 
the  deed  to  them,  owned  the  surface  or  su- 
perincumbent estate,  and  its  g;rantee  by  an 
earlier  deed  owned  the  coal  and  the  mining 
rights  contained  therein.  If  it  be  conceded 
that  the  coal  company,  the  common  grantor, 
did  not  waive  the  right  of  surface  support 
in  the  deed  conveying  the  coal  to  the  steel 
company,  it  was  a  part  and  parcel  of  the  sur- 
face of  which  the  company  was  the  owner 
and  with  which  It  could  deal  as  it  deemed 
proper.  For  reasons  best  known  to  the  com- 
pany, it  did  not  desire  to  part  with  the  right 
of  surface  support  by  conveying  it  to  Timmes 
and  Hecht  Whether  it  had  already  convey- 
ed the  right  to  the  owners  of  the  coal  or  an- 
ticipated doing  so,  or  did  not  convey  for 
some  other  purpose,  is  wholly  ImmateriaL 
It  was  the  owner  and  could  dispose  of  the 
right  as  it  saw  proper.  The  right  of  support 
was  not  the  surface,  nor  in  conveying  the 
right  would  the  surface  pass  to  the  grantee. 
It  is  admitted  that  the  coal  company,  by  a 
proper  exception  in  its  deed,  could  have 
waived  its  right  to  surface  support  In  favor 
of  the  coal  grantee  without  the  latter,  by  the 
same  grant,  taking  the  surface.  If,  however. 
It  had  done  so,  the  logical  conclusion  from 
the  plaintiff's  argument  would  be  that  the 
coal  company,  having  waived  the  right  of 
support,  could  not  thereafter  convey  the  sur- 
face at  all,  as  it  could  not  be  conveyed  with- 
out the  support  The  exception  in  tiie 
Timmes  deed  Is  not  as  large  as  the  grant, 
and  hence  Is  legal  and  enforceable  against 
the  plaintiff. 

[4]  The  statute  of  frauds  can  have  no  ap- 
plication here.  It  was  not  necessary  that 
the  right  of  surface  support  should  pass  by 
the  deed  of  the  coal  company  conveying  the 
surface  to  Timmes  and  Hecht  to  give  effect 
to  the  grant  of  the  surface,  and  the  right 
did  not  pass.  The  grantees,  therefore,  were 
not  required  to  sign  the  deed  to  reinvest  the 
right  in  the  grantor  company,  nor  to  exe- 
cute and  deliver  a  deed  for  the  purpose. 
The  other  reason  assigned  by  the  plaintiff 
for  a  reversal  of  the  Judgment  Is  equally 
without  merit  It  may  be  conceded  that  the 
surface  support  is  a  valuable  right,  and  that 
the  plaintiff  company  will  not  possess  it  un- 
der our  conclusion  as  to  its  rights  in  the  sur- 
face, but  that  Is  not  sufficient  to  warrant  the 
court  In  giving  the  right  to  the  plaintiff 
company,  when  neither  It  nor  Its  predeces- 
sors in  title  show  any  tifle  to  the  right  by 
the  contracts  under  which  they  acquired  the 
surface.  They  took  title  to  the  surface  with 
full  knowledge  that  they  were  not  obtaining 
support  for  it  from  the  mineral  estate,  and, 
as  they  never  had  the  right,  they  cannot 
lose  it 

The  decree  is  affirmed. 
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In  re  JAMBS'  ESTATB. 
Appeal  of  COOPER. 

(Sopreme   Conrt   of  Pennsylvania.     April  20, 
1914.) 

1.  PEBFBTUXTIBB    (S    4*)    —    CONSTBUCTIOH    — 

Wuxs. 

A  testatrix  having  two  daughters  and  three 
granddaughters,  children  of  a  deceased  child,  de- 
vised her  residuary  estate  in  trust  for  "the  pe- 
riod of  my  grandchildren's  lives  and  the  life  of 
the  survivor  of  them,"  the  net  income  to  be  paid 
"to  all  my  grandchildren  in  equal  parts"; 
should  any  grandchild  die  leaving  issue,  such 
issue  to  tal^e  the  parent's  share;  and  further 
provided  that,  after  the  death  of  the  last  sur- 
viving grandchild,  "for  •  ♦  ♦  my  great- 
grandchildren until  each  arrives  at  the  age  of  21 
years,  when  the  principal  of  each  one's  share  and 
all  income  not  previously  paid  •  •  •  I  give 
and  bequeath  such  share  *  *  *  to  each  great 
grand  children  as  he  or  she  attains  the  age  of 
21  years."  By  a  codicil  she  directed  that  the 
net  income  be  divided  into  five  equal  parts,  and 
that  one-fifth  be  paid  to  each  of  her  two  daugh- 
ter* for  life,  and  the  remaining  three-fifths  to 
the  three  daughters  of  her  deceased  daughter 
and  to  the  survivors  of  them  for  life,  and  stat- 
ed that  she  altered  her  will  through  a  desire  .to 
do  equal  justice  to*  her  children.  Subsequently 
by  a  codicil  she  directed  her  trustee  to  pay  one- 
fifth  of  the  income  to  each  of  her  daughters, 
naming  them,  and  one-fifth  to  each  granddaugh- 
ter, naming  them,  and  the  survivor  of  them  for 
life  "then  to  my  great-grandchildren  as  provided 
in  the  foregoing  will,'  and  that,  on  the  death 
of  either  of  the  daughters  or  granddaughters 
without  leaving  iasae,  her  share  should  be  equal- 
ly divided  among  the  snrvivorB,  and,  should  ei- 
tner  of  the .  daughters  or  granddaughters  leave 
issue,  such  issue  should  taae  the  parent's  part 
By  a  final  codicil  testatrix  provided  that,  should 
neither  of  the  daughters  or  granddaughters  leave 
issue  surviving  her  and  living  to  the  age  of  21 
years,  the  whole  of  the  residuary  and  reversion- 
ary estate  should  go  to  certain  charities.  Held, 
that  the  will  and  codicils  disclosed  testatrix's 
Intention  to  provide  life  interests  for  the  grand- 
<^ildren  named  by  her  and  not  for  others  who 
might  subsequently  be  bom,  and  that  hence  the 
rule  against  perpetuities  was  not  infringed. 

[Kd.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  {{  4-44;  Dec  Dig.  g  4.*] 

2.  Wiixa  (I  447*)— CoKSTHXJonoN— PEBPBTtn- 

VXEB. 

A  doubt  arising  from  the  language  of  a  will 
as  to  whether  the  rule  against  perpetuities  has 
Ijeen  transgressed  should  be  resolved  in  favor  of 
vesting  the  remainders  within  the  required  time, 
especially  where  it  may  be  reasonably  inferred 
from  the  entire  will  tliat  sach  was  testator's  in- 
tention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §963;  Dec.  Dig.  J  447.*] 

Appeal  from  Orphans'  Court,  Pblladelpbia 
County. 

Adjudication  of  the  estate  of  Amanda 
James,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Anna  N. 
Cooper  appeals.    Affirmed. 

Argued  before  BROWN,  MBSTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

B.  Spencer  Miller,  of  Philadelphia,  for  ap- 
pellant. BU  Kirk  Price,  of  Philadelphia,  for 
appellee. 

MOSCHZISKER,  J.  [1]  The  question  in- 
volved Is:  Was  error  committed  by  the  court 


below  in  holding  that  the  testatrix's  disposi- 
tion of  the  principal  of  her  residuary  estate 
did  not  Infringe  the  rule  against  perpetuities? 

Amanda  James  died  December  22,  1889, 
leaving  to  survive  her  two  daughters,  Mary 
A.  Conover  and  Anna  N.  James,  and  three 
granddaughters,  Mary  A.  Jacoby,  Anna  M. 
Cooper,  and  Henrietta  Cooper,  children  of  a 
deceased  child.  The  two  daughters  subse- 
quently died  without  Issue,  and  this  left  the 
three  grandchildren,  who  Ukewise  have  no 
Issue,  as  her  only  heirs  and  next  of  kisi.  Fol- 
lowing several  specific  bequests  to  her  two 
daughters  and  three  granddaughters,  in 
which  they  are  designated  by  their  resi>ec- 
tive  names,  the  testatrix  devises  her  residu- 
ary estate: 

"In  trust  •  •  •  dnring  all  the  period  of 
my  grandchildren's  lives  and  the  life  of  the  sur- 
vivor of  them;  all  the  net  income  therefrom 
to  be  paid  to  all  my  grandchildren  in  equal 
parts,  should  either  grandchild  die  leaving  is- 
sue, child  or  children,  said  issue  to  take  the 
parent's  share  if  one  solely,  if  more,  in  equal 
parts  the  said  net  income  to  be  paid  to  my 
granddaughters  and  not  to  be  subject  {o  the 
control  or  intermeddling  of  any  husband  either 
of  my  grand  daughters  may  ever  have.  After 
the  death  of  the  last  survivor  of  my  grand- 
children •  •  •  for  •  •  •  my  great  grand- 
children until  each  arrives  at  the  age  of  twenty- 
one  years — when  the  principal  of  each  ones 
share  and  all  income  not  previously  paid  on  ac- 
count of  the  education  or  maintenance  of  the 
child  in  minority  I  give  devise  and  l)equeath 
such  share  or  equal  part  to  each  great  grand 
children  as  he  or  she  attains  the  age  of  twenty- 
one  years  and  to  his  or  her  heirs  absolutely  for- 
ever." 

In  1872,  by  a  codicil  (No.  2),  she  provided: 

"Of  the  residue  of  my  estate,  I  direct  the  net 
income  therefrom  be  divided  into  five  ejiual 
parts.  One  equal  fifth  part  thereof  I  direct 
my  executor  *  *  •  to  pay  to  my  daughter 
Mary  A.  Conover  during  all  the  period  of  her 
natural  life.  •  •  •  I  give  •  *  *  my  daugh- 
ter, Annie  N.  James  *  *  *  and  direct  my 
executor  •  •  •  to  pay  to  her  during  all  the 
period  of  her  natural  life  one  full  equal  fifth 

fart.  ♦  ♦  •  The  remaining  three-fifths  •  •  • 
give  •  •  •  to  the  three  daughters  of  my 
deceased  daughter  Catharine  H.  Cooper  and  to 
the  survivors  and  survivor  of  them  *  •  •  to 
be  paid  to  them,  my  granddaugiiters  survivors 
and  survivor  in  equal  parts  during  all  their 
and  her  natural  life.  In  all  other  respects,  ex- 
cept as  altered  by  this  codicil  do  I  republish, 
confirm  and  fully  ratify  my  foregoing  last  will 
and  testament  dated  June  sixth  1867.  Desir- 
ing to  do  equal  justice  to  all  my  children  has 
induced  me  to  make  this  alteration  in  my 
will." 
In  1876,  by  a  codicil  (No.  3),  she  provided: 
"I  do  now  direct  the  whole  net  income  from 
all  the  rest,  residue  and  remainder  of  my  es- 
tate •  •  *  be  divided  in  five  equal  parts, 
one  equal  fifth  part  thereof,  I  direct  him  (her 
executor)  to  pay  to  my  daughter  Mary  A. 
Conover  during  all  her  natural  life.  One  equal 
fifth  part  thereof,  I  direct  him  to  pay  to  my 
daughter  Anna  N.  James  during  her  naturu 
life,  the  other  three-fifths  part  of  said  net  in- 
come, I  direct  the  aforesaid  executor  .and  trus- 
tee to  pay  to  my  three  granddaughters,  Ann 
N.  Cooper,  Mary  Jacoby  (formerly  Cooper)  and 
Henrietta  Cooper  and  the  survivor  of  them  dur- 
ing all  of  their  and  her  natural  life,  then  to  my 
great-granilchlldren  as  provided  in  the  forego- 
ing will,  on  the  death  of  either  of  my  aforesaid 


•For  oUier  easM  see  same  topic  ind  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Series  ft  Rep'r  Indazei 
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daughters  or  granddaughters  without  leaving 
issue,  her  or  their  share  to  be  equally  divided 
among  the  survivors,  should  either  of  the  afore- 
said daughters  or  granddaughters  leave  issue 
such  issue  to  take  the  parentis  share,  share  and 
share  alike." 

In  1886,  by  a  final  codlcU  (No.  5)  she  pro- 
vided: 

"Should  neither  of  my  daughters  or  grand- 
daughters leave  surviving  her  a  child  or  chil- 
dren to  survive  to  twenty-one  years  of  age  to 
inherit  and  possess  the  principal  of  my  estate 
after  the  death  of  my  last  child  and  grandchild 
— In  that  event  I  give  devise  and  bequeath  the 
whole  of  my  residuary  and  reversionary  edtate 
to    •    •    •    (charities)." 

In  finally  determining  that  tbe  rule  against 
perpetuities  did  not  apply,  the  orphans' 
court  in  banc  accepted  the  view  expressed  on 
a  prior  occa.slon  In  an  opinion  written  by  one 
of  its  members  and  adopted  by  the  auditing 
jndge  In  tbe  present  instance,  whlcb  reads, 
in  part,  as  follows: 

"This  residuary  estate  was  also  given  •  •  • 
In  trust  for  the  survivor  of  her  grandchildren's 
lives  and  the  life  of  the  survivor,  the  net  in- 
come to  be  paid  to  the  grandchildren,  and  in 
the  event  of  death  of  either,  to  their  issue,  the 
income  to  be  paid  to  'my  granddaughters,'  not 
subject  to  the  control  of  any  husband  either 
might  have.  On  the  death  of  tbe  survivor  of 
the  grandchildren,  the  great-grandchildren  were 
to  receive  the  income  until  he  or  she,  respecr 
tively,  attains  the  age  of  21  years,  at  which 
time  they  were  to  take  their  shares  of  the  prin- 
cipal. It  is  apparent  from  a  study  of  this  re- 
siduary clause  that  testatrix  used  grandchildren 
and  granddaughters  interchangeably,  and  this  is 
accentuated  by  her  speaking  of  her  great-grand- 
children as  'he  or  she,'  yet  her  language  is  com- 
prehensive enough  to  embrace  all  granddaugh- 
ters and  is  not  necessarily  limited  to  the  chil- 
dren of  her  then  deceased  daughter,  Catharine, 
though  in  all  probability,  judging  from  other 
^fts  to  them,  they  alone  were  in  her  mind. 
The  codicil,  that  of  May  28,  1872,  materially 
changes  the  provisions  of  the  will.  Its  purpose 
is  significant:  'Desiring  to  do  equal  justice  to 
all  my  children  has  induced  me  to  make  this  al- 
teration in  my  wilL  The  net  income  of  my  re- 
siduary estate  is  to  be  divided  into  five  equal 
parts.'  A  division  into  fifths  is  in  itself  note- 
worthy. There  were  then  two  living  children 
and  three  living  grandchildren,  all  women,  and 
two  and  three  make  five.  One-fifth  was  to  be 
paid  to  the  daughter  Mary  for  life.  •  •  • 
Another  fifth  was  given  to  the  daughter  Anna 
for    life.    •    •    •    The    remaining    three-fifths 

•  •  •  were  given  to  the  'three  daughters  of 
my  deceased  daughter  Catharine  H.  Cooper, 
and  the  survivors  and  survivor  of  them'  snd 
tbe  trustee  was  directed  to  pay  them,  'my 
granddaughters  survivors  and  survivor,  the 
three-fifths  of  the  income  during  all  their  and 
her  natural  life.'  In  all  other  respects  the  will 
as  originally  written  was  republished.  The 
limitation  over  to  the  great-grandchildren  on 
the  death  of  the  survivor  of  the  cestui  que 
trusts,  as  defined  by  this  codicil,  was  not  illegal. 
Those  who  took  equitable  life  interests  were  in 
terms  defined;  they  were  all  living  at  the  time 
of  the  execution  of  the  codicil  and  of  the  de- 
cease   of    the    testatrix.      The    third    codicil 

•  •  *  directed  •  •  •  the  whole  net  in- 
come *  *  •  to  be  divided  into  five  different 
parts;  again,  one  is  given  to  the  daughter  Mary 
for  life,  one  to  the  daughter  Anna  for  life,  and 
the  other  three-fifths  are  to  be  paid  to  'my  three 
granddaughters,  Anna  M.  Cooper,  Mary  Jacoby 
(formerly  Cooper),  and  Henrietta  Cooper,  and 
the  survivor  of  them,  during  all  their  and  her 
natural  life,  then  to  my  great-grandchildren 
as  provided  in  the  foregoing  wilL'    This  codi- 


cil so  drawn  is  also  the  result  of  deliberation. 
Testatrix  concludes,  'having  disposed  of  my  es- 
tate as  I  believe  right  and  just,  I  desire  my 
dear  children  and  grandchildren  to  accept  the 
same  harmoniously.  Though  a  will  speaks  from 
the  time  of  one's  death,  it  is  impossible  to  infer 
that  'dear  children'  meant  other  than  the  two 
living  daughters  and  grandchildren.  •  •  ♦  The 
fifth  and  last  codicil  drawn  ten  years  later.  May 
24,  1886,   provides   for  a  gift  to  five  charities 

•  •  •  in  case  the  equitable  life  tenants  die 
without  issue  who  should  attain  the  age  of 
twenty-one  years.  little  more  need  be  said. 
The    analysis    is    conclusive    and    compelling. 

•  •  •  The  intent  demonstrated  by  apt  lan- 
guage is  to  give  the  three  Kranddangnters,  aft- 
er the  de6th  of  the  two  daughters,  equitable 
life  estates  and  no  more,  and  the  corpus  must 
and  does  vest  not  later  than  21  years  after  a 
life  in  being  at  the  time  of  the  creation  of  the 
trust    Gray  (2d  Ed.)  §  201." 

Thus  it  may  be  seen  tbe  court  below  beld 
that  tbe  rule  against  perpetuities  bad  not 
been  Infringed,  because  tbe  will  and  codicils 
takei/  together  (Sbalters  v.  Ladd,  163  Pa.  609, 
30  Atl.  283)  show  the  testatrix  merely  intend- 
ed to  provide  life  interests  for  the  grandrbil- 
dren  specifically  named  by  ber,  and  not  for 
others  who  might  subsequently  be  bom.  But 
tbe  appellant  contends  that  the  disposition 
conflicts  with  tbe  rule.  In  that  a  proper  read- 
ing of  tbe  will  and  codicils  shows  a  devise 
for  life  to  grandchildren  generally,  and  not 
exclusively  to  tbe  particular  grandchildren 
actually  designated  by  name;  in  other  words, 
that  a  child  born  after  tbe  death  of  the  tes- 
tatrix to  either  one  of  ber  two  surviving 
daughters,  would  be  entitled  to  a  share  of 
tbe  Income  for  life,  and  tbe  ultimate  distribu- 
tion of  principal  would  be  postponed  until 
tbe  death  of  tbe  last  grandchild,  Including 
such  after-bom  grandchildren,  if  any ;  hence, 
that  there  was  a  possibility  of  tbe  rule  being 
infringed,  which  is  enough  to  avoid  the 
whole  disposition.  Tbe  point  Involved  is  not 
free  from  dlfQculty;  but,  after  consideration 
of  tbe  able  argument  of  counsel  for  the  ap- 
pellant and  much  thought  upon  the  subject, 
we  are  not  convinced  of  error  In  tbe  view 
taken  by  the  court  below. 

In  addition  to  what  we  have  excerpted 
from  tbe  opinion  of  tbe  orphans'  court.  It  is 
to  be  noted  that  in  tbe  second  codicil,  imme- 
diately after  tbe  language  already  quoted, 
tbe  testatrix  provides: 

"It  is  my  desire  that  my  household  goods  be 

•  *  *  equally  divided  between  my  daughters 
and  granddaughters  absolutely." 

She  then  proceeds  to  set  aside  articles  for 
each  of  ber  two  daughters  and  three  grand- 
daughters, designating  them  by  name.  Tbe 
significance  of  this  is  to  show  that,  although 
in  this  particular  Instance  the  testatrix  used 
tbe  general  phrase  "granddaughters,"  never- 
theless, she  merely  had  In  mind  the  then  liv- 
ing granddaughters,  and  not  granddaughters 
generally;  so  tbe  strong  probability  is  that 
in  ber  other  references  to  "grandchildren" 
she  meant  only  those  living  and  known  to 
her.  To  get  at  the  intent  of  the  testatrix,  we 
may  properly  take  Into  consideration  the  cir- 
cumstance that  tbe  will  and  codicils  Indl- 
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cate  she  did  not  think  It  probable  ber  two 
living  daughters  woald  bear  children,  to  add 
to  the  number  of  grandchildren  she  already 
bad ;  and  this  may  well  account  for  the  some- 
what yague  way  In  which  several  of  the  codi- 
cils deal  with  the  possibility  of  such  Issae. 
The  appellant  urges,  however,  that  certain 
parts  of  the  third  and  fifth  codicils  prove 
conclusively  that  the  testatrix  contemplated 
this  possibility;  but  conceding  the  point, 
and  also  that,  under  some  drcamstances,  a 
mere  "legal  possibility  of  Issue"  may  be  sulll- 
dent  to  bring  the  case  within  the  rule 
against  perpetuities  (Rhodes'  Estate,  147 
Pa.  227,  230,  23  Atl.  653),  yet,  when  the  codi- 
cils in  question  are  carefully  considered,  they 
do  not  necessarily  avoid  the  final  conclusion 
reached  by  the  court  below.  In  the  third 
codlcU,  after  creating  life  estates  for  her  two 
daughters  and  three  'granddaughters,  the 
testatrix  says : 

"On  the  death  of  either  of  my  aforesaid  daugh- 
ters or  granddaughters  without  leaving  issue, 
her  or  their  share  to  be  equally  divided  among 
the  survivors,  should  either  of  the  aforesaid 
daughters  or  granddaughters  leave  issue  such 
issue  to  take  the  parent's  share,  share  and 
•hare  alike." 

It  would  be  dl£Bcult  to  determine  from  this 
language  exactly  what  Interest  the  testatrix 
Intended  possible  children  of  her  two  living 
daughters  to  take,  were  it  not  for  the  follow- 
ing words  in  the  fifth  codicil: 

"Should  neither  of  my  daughters  or  grand- 
daughters leave  surviving  her  a  child  or  children 
to  survive  to  twenty-one  years  of  age  to  inher- 
it and  possess  the  principal  of  my  estate  after 
the  death  of  my  last  child  or  grandchild,"  then, 
etc. 

This  introduction  to  the  last  codicil  indi- 
cates that  the  testatrix  intended  that,  should 
the  unexpected  happen  and  either  of  her  two 
living  daughters  have  issue,  meaning  chil- 
dren, then  the  grandchildren  so  born  should 
not  only  receive  a  portion  of  the  Income  dur- 
ing minority,  but  should,  upon  arriving  at 
the  age  of  21  years,  also  take  a  share  of  the 
principal,  the  same  as  already  provided  for 
great-grandchildren  who  might  be  bom 
through  any  of  the  three  living  children  of 
ber  deceased  daughter ;  and  the  grandmother 
probably  thought  she  had  made  such  inten- 
tion plain  In  tbe  third  codicil  to  ber  will. 

What  we  have  Just  stated  Is  a  most  likely 
explanation;  for,  although  the  testatrix  def- 
initely declares  in  the  fifth  codicil  that  the 
principal  is  not  to  be  distributed  until  after 
the  death  of  ber  last  "grandchild,"  by  this 
she  must  have  meant  the  last  of  the  three 
living  grandchildren  previously  named  by 
ber,  and  not  grandchildren  generally,  other- 
wise the  language  would  be  entirely  incon- 
sistent, in  that  she  would  be  in  the  position 
of  indicating  that  future  grandchildren  bom 
to  her  two  living  daughters  should  take  prin- 
cipal npon  arriving  at  21  years  of  age  and 
at  the  same  time  providing  they  should  only 
take  after  the  death  of  the  last  of  her 
grandchildren,  which  would  present  an  im- 
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possibility.  Hence,  If  tbe  language  denoting 
the  testatrix's  contemplation  of  the  possibili- 
ty of  children  to  be  bom  to  and  survive 
her  two  living  daughters  is  to  be  given  a 
rational  interpretation,  it  must  be  that  she 
meant,  in  the  ultimate  distribution  of  the 
principal  of  her  estate,  such  after-bom  grand- 
children should  stand  on  a  par  with  any 
children  bom  to  the  three  grandchildren  she 
already  had.  This  would  accomplish  "equal 
Justice,"  in  accordance  with  the  "desire"  ex- 
pressed by  tbe  testatrix  in  the  second  codi- 
cil; moreover.  It  would  be  a  natural  distri- 
bution on  ber  part,  for,  although  members 
of  different  generations,  great-grandchildren 
born  through  the  children  of  her  deceased 
daughter  and  grandchildren  bom  through  her 
two  living  daughters  would,  in  all  probabili- 
ty, be  contemporaries,  and  this  treats  them 
in  the  distribution  of  principal  as  the  testa- 
trix did  their  respective  parents  in  the  dis- 
tribution of  income,  1.  e.,  as  though  of  the 
same  generation;  furthermore,  under  this 
construction  all  the  estates  would  be  bound 
to  vest  within  a  life  or  lives  in  being  and  21 
years  thereafter,  an  object  which  she  seems 
to  have  striven  to  accomplish. 

Of  course,  the  two  living  daughters  of  the 
testatrix  having  died  without  issue,  there  is 
no  possibility  of  grandchildren  other  than  the 
three  particularly  named  In  tbe  will,  and. 
therefore  It  is  not  essential  actually  to  deter- 
mine what  rights  other  grandchildren  would 
take  if  in  being;  all  we  have  said  upon  that 
subject  is  simply  to  show  that  the  language 
In  the  third  and  fifth  codicils  which  indicates 
the  testatrix  had  in  mind  the  possibility  of 
other  grandchildren  coming  into  being  does 
not  necessarily  prove  that  she  Intended 
them,  if  born,  to  take  life  estates,  or  inter- 
ests that  would  postpone  the  vesting  of  the 
ultimate  remainders  beyond  the  prohibitory 
period  fixed  by  the  rule.  On  the  contrary,  as 
we  have  endeavored  to  show,  her  language 
is  readily  susceptible  of  the  other  construc- 
tion and  suggests  an  intent  to  vest  all  re- 
mainders and  bring  about  an  ultimate  dis- 
tribution of  principal  within  tbe  required 
time. 

[2]  It  is  true,  as  contended  by  counsel  for 
the  appellant,  that  the  rule  against  perpe- 
tuities is  one  of  law  and  not  of  constmction ; 
further,  there  is  authority  for  his  argument 
that  every  part  of  a  will  should  be  read  as 
though  the  rule  did  not  exist  and  "then  to 
the  provisions  so  construed  tbe  rule  is  to  be 
remorselessly  applied."  Gray  on  Perpetuities 
[2d  Ed.]  i  629.  But  notwithstanding  these 
genera]  principles,  this  court  held,  in  Coggins' 
App.,  124  Pa.  10,  29,  16  Att.  679,  681  (10 
Am.  St  Rep.  565),  per  Paxson,  C.  J.,  that:  . 

"Where  the  language  of  a  will  leaves  us  in 
doubt  whether  this  rule  has  been  transgressed, 
we  may  well  resolve  the  doubt  in  favor  of  vest- 
ing (the  remainders  within  the  required  time), 
especially  when,  npon  a  careful  examination  of 
the  whole  will,  we  may  reasonably  infer  such  tc 
have  been  the  intent  of  the  testator;" 
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Again,  In  Rhodes'  Es&te,  147  Pa.  227,  281, 
28  AU.  653,  664,  it  Is  said  by  Judge  Penrose, 
in  an  opinion  adopted  by  tbla  court,  per  cu- 
riam, that  where  the  meaning  of  a  will  Is 
not  clear,  and  the  construction  contended 
tor  would  lead  to  a  perpetuity,  this  in  Itself 
Is  "a  strong  reason  for  supposing  that  It  was 
not  Intended  to  be  construed  In  that  way." 
On  the  whole,  as  already  suggested,  we  are 
not  convinced  that  the  learned  court  below 
erred  in  holding  the  rule  had  not  been  in- 
fringed In  the  present  Instance. 

The  assignments  are  overruled,  and  the 
decree  is  affirmed;  the  costs  to  be  paid  out 
of  the  estate. 


(MB  Pa.  73) 

COVINGTON   et  al.  v.   HAWES-IA  ANNA 
CO. 

(Supreme  Court  of  Pennsylvania.     April  20, 
1914.) 

1.  Apfkai.  and  Erbob  (§  1022*)— Findings- 
Audit  OF  Receiver's  Account. 

Wh««  a  receiver,  on  the  audit  of  Us  ac- 
count, is  surcharged  with  various  sums  in  con- 
sequence of  findings  of  fact  whicti  are  affirmed 
by  the  court  l>elow,  such  findings  will  not  be  dis- 
turbed on  appeal,  unless  dearly  shown  to  be 
erroneous. 

[£)d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i|  4015-4018;  Dec.  Dig.  i 
1022.*] 

2.  RacEivKBB   ({  92*)— Loss  in  Ofebatior— 

BlOHT  TO  SUBOHAROE  RECEIVER. 

Where  the  bill  seeking  appointment  of  a 
receiver  for  a  corporation  stated  that  there  were 
orders  on  hand  tor  goods  from  which  a  hand- 
some profit  could  be  realized,  and  that  the  busi- 
ness, if  undisturbed,  would  soon  realize  suffi- 
cient funds  to  pay  creditors  in  full  and  save  the 
property  intact  for  stockholders,  and  where  the 
receiver  caused  an  appraisement  of  the  property 
to  be  made  by  three  appraisers  selected  by  him- 
self, and  in  his  first  account  charged  himself 
witn  the  amount  of  the  appraisement  and  claim- 
ed to  have  made  a  certain  gain,  and  subsequent- 
ly, in  his  answer  to  a  petition  to  revoke  his 
appointment,  denied  that  the  assets  were  grow- 
ing less  or  that  the  business  was  conducted  at  a 
loss,  and  where  his  second  and  third  accounts 
showed  a  profit,  he  was  properly  surcharged 
with  a  loss  in  the  operation  of  the  business,  es- 
pecially where  the  evidence  showed  that  he  was 
negligent  and  mismanaged  the  business. 

[JSd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  |  169;   Dec  Dig7|d2.*] 

3.  Recbivebs  (i  98*)— Shsinkaoe  or  Assets— 

RlQRT  TO  SUBCHABOE  RECEIVEB. 

Where  a  receiver  caused  the  assets  on  hand 
to  be  appraised  by  ten  men,  who  made  affida- 
vit that  the  valuation  of  $14,631.47  was  cor- 
rect and  shortly  thereafter  sold  the  assets  for 
$530,  he  was  properly  surcharged,  after  t>eing 
allowed.  $1,000  for  expenses  of  the  sale,  with 
$13,000  for  shrinkage  of  assets,  in  the  absence  of 
proof  pointing  out  in  detail  where  the  fault  lay. 

[Ed.  Note^-For  other  cases,  see  Receivers, 
Cent  Dig.  {  182 ;  Dec.  Dig.  |  98.*] 

4.  Reoeivebs   (S   196*)— Compensation— Dis- 
cbetion. 

Where  a  recdver  was  admittedly  guilty  of 
osgligence  in  his  management  of  the  estate,  re- 


ifnsal  of  the  court  to  allow  him  any  compen^-, 
tion  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  §i  387,  389-391;  Dec  Dig.  1 106.*] 

6.  RscEivEBS  (f  194*)— AixowAMCx  fob  At- 

TORNBT's  Fees. 

Where  a  receiver  was  concededly  guilty  of 
n^ligence  resulting  in  loss,  the  auditor  proper- 
ly refused  to  allow  him  anything  for  services 
rendered  bv  counsel  for  the  benefit  of  the  receiv- 
er personally  distinct  from  services  rendered  for 
the  benefit  of  the  creditors  and  stockholders  of 
the  corporation  of  whose  assets  he  had  charge. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {{  385,  386;  Dec  Dig.  I  194.*] 

Appeal    from    Court   of    Oommon    Pleas, 

Philadelphia  County. 

Action  by  James  C.  Covington  and  others 
against  the  Hawes-La  Anna  Company.  From' 
decree  dismissing  exceptions  to  auditor's  re- 
port, W.  Wlnfred  Nuss,  receiver  of  the  de- 
fendant company,  appeals.    Affirmed. 

The  account  of  W.  Wlnfred  Nuas,  receiver, 
was  referred  to  Arthur  O.  Dickson,  auditor, 
who  surcharged  the  receiver  in  amounts  ag- 
gregating $32,930.64,  and  refused  to  allow 
him  compensation  for  his  services,  reduced 
the  amount  claimed  as  compensation  tor  Ills 
counsel,  and  charged  htan  with  four-fifths  of 
the  expenses  of  the  audit 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  and  BLKIN,  JJ.      . 

Thos.  Raebum  White  and  Howard  W. 
Page,  both  of  Philadelphia,  for  appellant, 
Hampton  L.  Oaraon,  of  Philadelphia,  Wilton 
A  Erdman,  of  Stroudsbnrg,  and  Joseph  Oar- 
son,  of  Philadelphia,  for  appellees. 

POTTER,  J.  This  appeal  by  W.  Wlnfred 
Nuss,  who  was  receiver  of  the  Hawes-La  Anna 
Company,  is  from  the  decree  of  the  court 
below,  affirming  the  report  of  an  auditor  who 
was  appointed  to  pass  upon  the  account  of 
appellant  as  receiver.  It  appears  that  the 
Hawes-La  Anna  Company  was  a  corporation 
formed  under  the  laws  of  New  Tork,  and 
incorporated  In  that  state  on  July  18,  1906, 
with  an  authorized  capital  stock  of  $150,000. 
Its  business  was  the  manufacture  of  wooden 
novelties,  principally  toys,  and  it  liad  two 
factories,  one  at  La  Anna,  Pa.,  and  the  other 
at  Towanda,  Pa.,  and  a  business  office  in 
Philadelphia.  On  August  16,  1907,  James  C. 
Covington,  W.  Wlnfred  Nuss,  and  George  W. 
Ford,  who  were  stockholders,  flied  iu  the 
court  below  a  bill  in  equity  against  the  com- 
pany, in  which  it  was  alleged  that,  while  the 
corporation  was  solvent,  it  was  unable  to 
meet  Its  liabilities;  that  a  Judgment  had 
been  obtained  against  It,  and  various  cred- 
itors were  threatening  suit;  and  that  a  re- 
ceivership was  necessary  to  prevent  sacrifice 
of  its  assets.  Upon  this  bill  and  accompany- 
ing affidavits,  the  court  appointed  as  receiver. 
W.  Wlnfred  Nuss,  one  of  the  complainants, 
who  was  a  directw  in  ,the  company,  and  its 
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president  and  treasurer,  as  well  as  Its  active 
manager.  Under  antbority  of  the  court,  the 
receiver  contlnned  the  bnsiness  of  the  cor- 
poration nntil  1910,  when  all  Its  property  was 
sold  under  orders  of  the  court.  On  January 
9,  1911,  the  receiver's  account,  which  was  his 
second  account,  was  filed  and  referred  to  an 
auditor.  On  July  16,  1912,  a  third  account 
was  filed,  which  was  referred  to  the  same  au- 
ditor. This  last  account  showed  a  balance  in 
the  bands  of  the  accountant  of  (2,963.54  and 
a  further  debit,  was  admitted  of  $147,  making 
a  total  admitted  balance  at  $3,110.  For  vd- 
rlous  reasons  fully  set  forth  In  bis  report, 
the  auditor  surcharged  the  accountant  with  a 
sum,  stated  by  the  court  below  to  be  $82,930.- 
S4.  He  also  refused  to  allow  the  accountant 
compensation  for  his  own  services,  and  re- 
duced the  amount  allowed  as  compensation 
for  his  counsel.  He  was  also  charged  with 
four-fifths  of  the  expense  of  the  audit 

[1]  The  findings  of  fact  by  the  auditor, 
upon  which  these  surcharges  were  based, 
were  affirmed  by  the  court  below,  and  there- 
fore tbey  will  not  be  here  disturbed,  unless 
it  Is  clearly  shown  that  they  are  erroneous. 

[2]  In  the  first  assignment'  it  is  alleged 
that  there  was  error  in  surcharging  the  re- 
ceiver with  losses  in  the  operation  of  the  busi- 
ness amounting  to  $11,098.50.  It  appears 
that  in  the  bill  filed  asking  for  the  appoint- 
ment ot  a  receiver,  appellant  averred  that  a 
fair  and  reasonable  valuation  of  the  assets 
of  the  company  as  a  going  concern  was  $150,- 
074.91,  and  It  was  stated  in  the  bill  that 
there  were  orders  on  hand  for  goods  to  the 
amount  of  about  $150,000,  which,  if  filled, 
would  net  a  handsome  profit  to  the  corpora- 
tion. It  was  averred  In  the  aflldavit  that 
the  bnsiness  was  conducted  at  a  profit,  and 
If  undisturbed  would  soon  realize  sufficient 
funds  to  pay  creditors  In  full  and  save  the 
property  intact  for  the  stockholders.  Shortly 
after  his  appointment  the  receiver  had  an  ap- 
praisement of  the  property  made  by  three  ap- 
praisers selected  by  himself.  Tbey  figured 
the  total  value  of  all  the  property  at  $135,- 
505.60.  This  inventory  and  appraisement 
was  made  August  16,  1907,  but  was  not  filed 
until  July  28,  1908.  On  November  10,  1908, 
the  receiver  filed  his  first  account,  in  which 
he  charged  himself  with  the  amount  of  the 
Inventory  and  appraisement  and  claimed  to 
have  made  a  gain  of  $1,680.01.  After  de- 
ducting all  credits  claimed,  this  account 
showed  property  in  the  hands  of  the  receiver 
of  the  value  of  $128,353.19.  On  June  3, 
1900,  certain  creditors  and  stockholders  of 
the  company  filed  a  petition  asking  for  the 
revocation  of  the  appointment  of  the  re- 
ceiver, to  which  he  filed  an  answer,  in  which 
he  denied  that  the  assets  of  the  corporation 
were  growing  less,  or  that  Its  bnsiness  bad 
been  conducted  to  the  injury  of  the  stockhold- 
ers and  creditors,  and  averred  that  the  busi- 
ness had  been  conducted  without  loss.    On 


July  6,  1909,  the  court  made  an  order  direct- 
ing that  the  business  be  closed  up  by  the  re- 
ceiver not  later  than  January  1,  1010,  and 
that  the  property  of  the  corporation,  both 
real  and  personal,  should  be  sold  under  the 
instruction  of  the  court  The  property  was 
finally  sold  in  March  and  April,  1910,  for 
very  small  prices,  and  the  second  and  third 
accounts  of  the  receiver  showed  a  net  bal- 
ance of  $2,963.64.  The  statement  of  the  er- 
pert  accountant  employed  by  the  auditor  to 
go  over  the  books  and  accounts  shows  that 
taking  the  inventory  and  appraisement  ot 
August  16,  1907,  as  a  basis,  there  was  an  ap- 
parent loss  in  the  operation  of  the  business 
of  $11,698.60.  Counsel  for  appellant  argue 
that  this  was  made  to  appear  by  the  use  of 
two  Inventories  made  for  different  purposes. 
But  we  do  not  find  support  for  this  suggestion 
in  the  evidence.  As  we  understand  it  both 
of  the  inventories  were  upon  the  same  basis. 
Api)ellant  testified  that  the  same  prices  were 
used  In  fixing  values  in  the  later  inventories 
as  were  used  in  the  former  one,  and  that  this 
was  purposely  done,  to  avoid  confusion.  As 
we  read  the  evidence,  it  sustains  the  conclu- 
sion of  the  auditor  and  of  the  court  below 
upon  this  item.  Furthermore,  the  testimony 
warrants  the  conclusion  that  the  receiver  did 
not  give  proper  attention  to  the  conduct  of 
the  business,  and  the  auditor  found,  as  a 
matter  of  fact,  that  the  receiver  neglected 
and  mismanaged  It 

[3]  In  the  second  assignment,  it  is  alleged 
that  there  was  error  in  surcharging  the  re- 
ceiver with  the  sum  of  $13,000  for  alleged 
shrinkage  of  assets.  In  the  order  of  the 
court  of  July  6,  1909,  there  was  a  .direction 
that  "the  conduct  of  the  business  by  the  re- 
ceiver is  to  be  finally  closed  up  not  later 
than  January  1, 1910,  and  Immediately  there- 
after said  receiver  shall  cause  to  be  made  a 
full  Inventory  and  appraisement  of  the.  as- 
sets on  hand."  The  business  was  not,  how- 
ever, finally  closed  up  until  after  the  date 
named,  and  the  Inventory  and  appraisement 
was  not  made  until  March  26,  1910.  It  In- 
cluded the  stock,  tools,  and  other  personal 
property  at  the  factory  at  Towanda,  which 
was  appraised  at  $14,531.47.  This  appraise- 
ment was  made  by  ten  men,  who  all  made  an 
affidavit  that  the  inventory  was  true  and  cor- 
rect Yet  within  two  weeks  the  receiver  sold 
this  property  for  the  sum  of  $530  or  at  a 
loss  of  more  than  $14,000  as  compared  with 
the  sworn  appraisement  No  wonder  that  the 
appellant  himself  characterized  the  transac- 
tion as  absurd.  It  could  hardly  be  termed  a 
sale.  It  was  essentially  a  giving  away  of  the 
property.  Surely  a  full  explanation  for  such 
a  sacrifice  was  called  for.  It  Is  not  enough 
to  suggest  that  the  values  set  forth  in  the 
inventory  were  infiated.  An  inspection  does 
not  indicate  anything  of  the  kind.  If  the  . 
inventory  was  not  correct,  the  burden  was 
upon  the  accountant  to  point  out  in  detail 
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wherein  the  fault  lay.  We  do  not  see  tbat 
this  was  done.  The  discrepancy  between 
the  amount  of  the  appraisal  and  that  receiv- 
ed at  the  sale  was  so  great  as  to  amount  to 
a  demonstration  that  something  was  wrong. 
It  may  hare  been  the  method  of  the  sale. 
But,  whatever  It  was,  the  burden  of  explain- 
ing such  a  sacrifice  was  upon  the  appellant, 
and  he  has  not  met  that  burden  to  the  satis- 
faction of  the  auditor  or  of  the  court  below. 
Goods  appraised  at  over  $14,500  were  sold 
for  $530  to  a  purchaser  who  afterwards  con- 
veyed the  property  to  Nuss  individually.  It 
was  therefore  In  substance  a  sale  by  the  re- 
ceiver to  himself.  The  property  was  after- 
wards transferred  to  a  new  company,  which 
employed  Nuss  as  superintendent.  After 
careful  consideration  of  the  evidence  relating 
to  the  whole  transaction,  the  auditor  allowed 
a  liberal  sum,  $1,000,  for  the  expenses  of  the 
sale,  and  surcharged  the  accountant  with 
$13,000  of  the  loss.  Referring  to  this  Item 
and  to  loss  from  operation,  the  court  below 
said: 

"All  that  has  been  said  by  the  learned  auditor 
in  his  report  in  the  discussion  of  the  propriety 
of  these  two  surcharges  is  more  than  justified 
by  the  facts.  If  a  receiver  cab,  under  oath,  pre- 
sent an  account  to  the  court  based  upon  an  in- 
ventory of  a  certain  date,  and  then  thereafter 
claim  that  no  such  inventory  had  ever  been  tak- 
en because  he  had  not  been  able  to  find  it  or  any 
trace  of  it,  and  if  he  can  further  delegate  his 
authority  while  away  from  the  country  on  a  trip 
to  South  America,  and  from  time  to  time  give 
assurances  to  the  court  that  the  business  con- 
dncted  by  him  was  at  a  profit,  and  during  his 
administration  utterly  fail  to  keep  any  orderly 
system  of  accounting,  but  present  books  'admit- 
tedly in  a  deplorable  condition,'  what  protec- 
tion will  there  be  for  either  creditors  or  stock- 
holders of  a  corporation  in  the  bands  of  a  re- 
ceiver under  such  conditions?  The  auditor,  in 
the  judgment  of  the  court,  reached  the  only  con- 
duaion  which  could  he  reached  under  the  law 
and  the  facts  presented  to  him." 

We  agree  that  the  testimony  was  sufficient 
to  support  the  findings  of  the  auditor. 
[4]  In  the  third  assignment,  counsel  for  ap- 


pellant alleges  error  In  refusing  to  allow 
compensation  to  the  receiver.  This  was  a 
matter  largely  within  the  discretion  of  the 
court  below.  The  negligence  of  the  receiver 
was  conceded.  His  counsel  admitted  the  pro- 
priety of,  and  did  not  contest,  surcharges 
amounting  to  $18,689.86.  In  view  of  these 
facts,  it  certainly  cannot  be  said  that  there 
was  any  abuse  of  discretion  upon  the  part 
of  the  court  below  in  refusing  compensation 
to  the  accountant.  An  officer  of  a  court, 
when  found  guilty  of  Inefficiency  and  willful 
neglect  of  duty,  as  this  receiver  was  shown 
to  have  been,  can  have  no  Just  claim  for 
compensation.  The  general  rule  upon  the 
subject  is  summed  up  in  34  Gyc.  468,  where 
it  Is  said: 

"Neglect,  recklessness,  or  misconduct  in  the 
management  of  a  trust  estate  in  his  bands  may 
be  Butficient  to  deprive  the  receiver  of  all  right 
to  compensation.  So  where  a  receiver  shows 
want  of  capacity  in  the  management  of  the 
property  intrusted  to  him,  and  a  lack  of  ap- 
preciation of  his  obligations  as  receiver,  his 
claim  for  compensation  may  be  rejected  or  re- 
duced." 

This  statement  of  the  law  la  supported  by 
Pangbum  v.  American  Vault,  Safe  &  Lock 
Co.,  205  Pa.  93,  54  AtL  508;  Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  283,  25  AQ.  1018. 

[t]  In  the  fourth  assignment  of  error  com- 
plaint Is  made  of  the  disallowance  of  counsel 
fees.  The  auditor  allowed  what  he  consid- 
ered a  proper  and  reasonable  fee  for  services 
rendered  by  counsel  to  the  receiver,  for  the 
benefit  and  protection  of  the  creditors  and 
stockholders  of  the  corporation;  such  an 
amount  being,  in  his  Judgment,  the  sum  of 
$1,250.  He  refused  to  allow  anything  for 
services  rendered  for  the  benefit  of  the  re- 
ceiver personally.  We  see  no  reason  what- 
ever to  differ  from  the  Judgment  of  the  court 
below  which  sustained  the  action  of  the 
auditor  In  this  respect. 

The  assignments  of  error  are  all  dismissed, 
and  the  decree  of  the  court  below  Is  affirmed. 
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(Supreme  Coort  of  PenosylTania.     Blarcb  30, 
1014.) 

1.  Counties  (8  196*)  —  Acditob's  Report  — 
Appeai<— Duty  of  Countt  Couuissionebs. 

Where  an  appeal  by  taxpayers  from  the  re- 
port of  coun^  auditors  settling  the  accounts  of 
county  commissioners  is  entered  within  the  re- 

2uired  time  pursuant  to  Act  June  12,  1878  (P. 
k  208),  the  burden  is  then  on  the  commission- 
ers to  bring  the  issue  to  trial  and  show  that 
they  legally  disposed  of  the  county  funds ;  and 
where  nothing  further  was  done  for  four  years 
after  the  filing  of  such  an  appeal,  and  the  tax- 
payers then  moved  to  proceed  npon  the  appeal, 
it  was  error  to  dismiss  such  motion,  and,  on 
motion  of  the  commissioners,  strike  the  ap- 
peal from  the  records  on  the  ground  that  ap- 
pellants were  guilty   of  laches. 

[Ed.  Note.— For  other  oases,  see  GountieB, 
Cent  Dig.  §  308;   Dec.  Dig.  |  196.*] 

2.  Counties  (8  196*)  —  Appkai.  from  Audi- 
tor's Report— Motion  to  Dismiss— Pee- 
bumption. 

It  is  error  to  dismiss  an  appeal  taken  by 
taxpayers  under  Act  June  12,  1878  (P.  L.  208;, 
from  the  report  of  county  auditors  settling  the 
accounts  of  count?  commissioners  on  the  ground 
that  the  essential  records,  including  the  books, 
papers,  and  vouchers  explanatory  of  the  acts 
complained  of,  have  been  destroyed  or  have  be- 
come inaccessible  to  both  parties,  in  the  ab- 
sence of  evidence  thereof,  though  four  years 
have  elapsed  since  the  taking  of  the  appeal; 
there  being  no  presumption  of  such  destruc- 
tion or  inaccessibility. 

[Ed.  Note.— For  other  cases,  see  Cotmties, 
Cent  Dig.  8  308;  Dec.  Dig.  8  196*] 

8.  Counties  (8  196*)— Appeal  from  Audi- 
tor's Report— Motion  to  Dismiss— Heab- 

In  deciding  a  motion  to  strike  from  the 
record  an  appeal  taken  under  Act  June  12, 
1878  (P.  L.  208),  from  the  report  of  county 
auditors  settling  the  accounts  of  county  com- 
missioners, it  was  error  for  the  court  to  con- 
sider a  resolution  passed  by  the  successors  of 
the  commissioners  by  which  they  attempted  to 
discredit  the  good  faith  of  the  appellant  tax- 
payers and  protested  against  any  prosecution 
of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  8  808;  Dec  Dig.  8  196.*] 

Appeal  from  Court  of  Common  Pleas,  Brad- 
ford County. 

In  the  matter  of  the  auditors'  report  for 
Bradford  county  for  the  year  1908.  From  a 
Judgment  striking  from  the  record  the  tax- 
payers' appeal  from  such  report,  F.  N.  Moore 
and  others  appeal.    Reversed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
BIESTREZAT,  POTTER,  and  STEWART,  JJ. 

.  W.  O.  Schrler,  of  Athens,  and  E.  M.  Dun- 
bam,  of  Sayre,  for  appellants.  Rodney  A. 
Mercnr  and  Mlal  B.  Lllley,  both  of  Towanda, 
for  appellees. 


MESTREZAT,  J.  The  auditors  of  Brad- 
ford county  filed  in  the  common  pleas  their 
annual  statement  or  report  of  the  settlement 
of  the  accounts  of  the  several  county  officers 
for  the  year  1908,  and  on  May  15,  1900,  more 
than  326  taxpayers  of  that  county,  In  behalf 


of  the  county,  filed  an  appeal  from  the  report 
"particularly  from  the  report  upon  the  ac- 
counts of  Edson  D.  Harkness,  Langdon  H. 
Marsh  and  M.  J.  McNulty,  late  county  com- 
missioners of  said  county,  and  ex  officio  over- 
seers of  the  poor,  for  the  poor  district  com- 
posed of  the  county  of  Bradford."  On  the 
same  day  the  api>ellants  presented  to  the 
common  pleas  a  bond,  with  sureties  in  the 
sum  of  $1,000,  which  was  duly  approved, 
conditioned  that  the  appellants  should  prose- 
cute their  appeal  with  effect,  and  pay  all 
costs  that  might  accrue  thereon  In  case  they 
failed  to  obtain  a  final  decision  more  favor- 
able to  the  county  than  the  report  from 
which  the  appeal  was  taken.  On  June  30, 
1909,  the  appellants  filed  15  exceptions  to  the 
report  of  the  auditors,  in  which  it  was  al- 
leged that  the  county  commissioners  had 
misappropriated  very  large  sums  of  the  coun- 
ty's money.  Nothing  further  was  done  in 
the  proceeding  until  May  22, 1913,  when  coun- 
sel for  the  appellant  taxpayers  moved  the 
court  "to  proceed  upon  the  appeal  and  ex- 
ceptions filed  in  the  above  case  by  directing 
an  Issue  or  otherwise  as  to  the  court  may 
seem  necessary  and  lawful  In  the  premises." 
The  court  granted  a  rule  upon  the  commis- 
sioners to  show  cause  why  the  motion  should 
not  be  allowed.  No  answer  was  filed,  but 
the  commissioners  moved  the  court  to  dis- 
miss the  exceptions  filed  by  the  taxi>ayera 
and  strike  off  their  appeal,  assigning  as  rea- 
sons the  "want  of  due  and  timely  prosecu- 
tion" and  that  the  exceptions  were  "too  gen- 
eral, not  specific."  The  learned  court  below 
refused  the  motion  of  the  appellants  to  pro- 
ceed npon  the  appeal,  dismissed  the  excep- 
tions filed  in  support  of  the  appeal,  and 
struck  the  appeal  from  the  record.  In  Its 
opinion  the  learned  court  says: 

"We  will  dismiss  these  exceptions,  refuse  to 
direct  an  issue,  and  direct  that  the  appeal  be 
stricken  oB  for  the  reasons  that  respondents 
(county  commissioners)  were  justified  in  pre- 
suming an  abandonment  because  of  the  ladies 
of  the  appellants,  and  for  the  further  reason 
that  we  are  convinced  that  at  this  late  date  the 
respondents  could  not  have  the  matters  except- 
ed to  fairly  adjudicated." 

From  that  order  or  decree  the  taxiiayers, 
appealing  from  the  report  of  the  auditors, 
have  taken  this  appeal. 

[1]  From  the  reasons  assigned  by  the 
learned  court  below  for  striking  off  the  ap- 
peal from  the  report  of  the  county  auditors, 
we  think  it  misapprehended  the  position  of 
the  parties  on  the  record,  and  mistakenly  at' 
trlbuted  the  default  of  the  prosecution  of  the 
proceedings  to  the  appellants.  The  act  of 
April  15,  1834  (P.  U  637),  authorizing  the 
county  auditors  to  settle  and  adjust  the  ac- 
counts of  the  commissioners  and  other  coun- 
ty officers,  requires  their  report  to  be  filed  In 
the  court  of  common  pleas.  The  fifty-sixth 
section  provides  as  follows: 

"An  appeal  may  be  made  from  such  report 
to  the  court  of  common  pleas  of  the  same  coun- 
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'ne  act  or  June  12;  1978  (P.  Li.  208),  Oli- 
ver wHA.  ttut  appeal  from  tbe  anditonT  re- 
part  was  taJcai  In  this  case,  prorldea  ttiat 
aa.7  ten  ar  more  taxpajers  at  tbe  connty 
aia.7.  b  be&alf  of  ancb  conntj',  appeal  from 
a*  E^^fict  at  tbe  eonnty  anditon  to  tbe  eom- 
maa.  -^eaok,  and  reanlres  tbe  a^ietlanta  to 
tt>*  hod  to  par  an  costa  nnleaa  a  final  ded- 
Am.  te  >>t>taliied  more  faronble  to  tbe  eoim- 
tjf  tbam  tbe  report  at  tbe  auditors. 

TXe  appeal  In  tbe  present  caae  waa  pT0i>- 
trif  takKi  and  entered  in  tbe  court  of  com- 
wtim  putaa  by  tbe  app^Ianta,  and  tbe  statn- 
tor7  load  waa  siren  and  approred  by  tbe 
(■Mrt,  Tbe  ctatute  makes  no  provision  for 
flUng  ezceptlona  or  apedQcatlona  of  error  to 
tbe  report  of  tbe  auditors.  It  la  tbe  practice, 
bowerer,  bi  many  counties  to  file  sncb  ex- 
ccptioDs,  and  tbere  certainly  can  be  no  ob- 
jection, as  it  informa  tbe  alleged  delinquent 
oflloer  of  tbe  ground  on  wblcb  tbe  appeal  was 
taken.  Tbe  court  may  direct,  tbe  act  pro- 
Tides,  an  issue  to  be  tried  by  a  Jury,  wblcb 
eridently  contemplates,  upon  tbe  application 
of  eitber  or  botb  of  tbe  parties.  If  no  such 
appUcstlon  be  made,  we  can  see  no  reason 
wby  tbe  court  abonld  not  hear  and  dl^KMe 
of  tbe  appeal. 

In  tbe  present  case  the  appeal  from  the  re- 
port was  taken  and  entered  in  time.  Within 
a  few  weeks  tbereafter  the  exceptions  were 
filed  by  the  appellants,  setting  out  the  items 
of  tlie  allied  misappropriation  by  tbe  com- 
mlsKioners.  This  was  the  status  of  the  rec- 
ord when  tbe  appellants  moved  tbe  court  "to 
proceed  upon  tbe  appeal  and  exceptions  filed 
in  tbe  above  case  by  directing  an  issue  or 
otbcrwlse  as  to  the  court  may  seem  necessa- 
ry sod  lawful  In  tbe  premises."  Tbe  issue  as 
made  up  on  tbe  record,  with  or  without  the 
exceptions,  put  tbe  burden  upon  the  commis- 
sioners of  showing  that  they  had  legally  dis- 
tmraed  the  funds  of  the  connty.  Whether 
the  cause  was  beard  by  the  court  or  before  a 
Jury  oo  an  Issue  directed  by  tbe  court  was 
wholly  immaterial,  as  the  burden  of  proof 
was  on  tbe  commissioners  afflrmatlvely  to 
make  out  a  prima  fade  case  as  to  all  tbe 
items  excepted  to.  Xork  County  v.  Thomp- 
son, 210  Pa.  078,  64  AtL  781.  Tbe  commis- 
Monen  were  tbe  plaintiffs,  and  the  appel- 
iMts  were  tbe  defendants  in  the  Issue  then 
before  tbe  court  Tbe  appellants  bad  "pros- 
ecuted their  appeal"  without  any  laches,  and 
•a  IsMie  was  formed  which  Imposed  upon  the 
commiMtlonen  the  duty  of  having  it  disposed 
ot  The  farther  delay  was  not  In  prosecuting 
tbe  appeal,  but  in  bringing  the  issue,  formed 
by  tbe  pleadings,  to  trial  before  the  court  or 
before  tbe  court  and  a  Jury.  Tbe  motion  of 
the  appellants  was  not,  aa  the  learned  court 
thought,  for  an  issue,  but  for  the  court  to 
proceed  to  dispose  of  the  appeal  in  such  man- 


ner as  it  dwmed  proper.  The 
ifrtalnly  Tery  apftrofniate  voder  the  drenm- 
stawrs  Tbe  ooauniasioDen  who  were  charg- 
ed with  the  mtaappwHiriatlon  neglected  to 
have  the  canae  tried  and  tbe  question  deter- 
mined whether  they  had  misappropriated  the 
fonda.  The  pooitiott  of  tlie  parties  oo  tbe 
record  required  tlie  commiasioiiers  to  act, 
and,  telling  to  do  so,  tbe  taqiayers  who  had 
duly  praeecnted  their  appeal  cuinot  be  diarg- 
ed  with  laches  became  tliey  bad  not  moved 
tbe  court  eaiUer  to  proceed  and  determine 
the  isane.  As  we  have  already  said,  the 
learned  ooort  misantrehended  the  poeltiMi  of 
tbe  parties  on  the  record,  and  attributed 
laches  in  disposing  of  the  questlim  at  tasue 
to  tbe  wrong  party. 

[2]  The  reason  asaigned  by  the  court  Cor 
striking  the  appeal  from  the  record — that  tbe 
books,  contracts,  and  vondiers  under  which 
the  acts  complained  of  may  bare  passed  oat 
of  tbe  bands  of  tbe  respondents  and  may 
have  been  destroyed  as  useless — ^is  without 
merit  There  is  no  presumption  after  so 
short  a  period  that  tbe  official  records  have 
been  destroyed  or  are  not  accessible  to  both 
parties.  Tbe  commissioners  knew  within  a 
very  abort  time  after  tbe  report  was  filed  by 
tbe  auditors  that  an  appeal  bad  been  taken 
and  was  pending,  and  that  a  bond  securing 
the  costs  had  been  approved  by  tbe  court, 
and  if  they  destroyed  their  voudiers  or  other 
papers  necessary  to  their  defense  it  was  done 
with  full  knowledge  that  the  taxjiayers  of  tbe 
county  were  demanding  an  investigation  of 
their  official  conduct  by  the  court.  The  de- 
struction of  these  papers,  it  will  be  observed, 
is  simply  a  surmise  by  tbe  learned  court,  and 
is  not  a  fact  disclosed  by  tbe  evidence.  The 
commissioners  do  not  set  it  up  In  an  answer, 
and  much  less  do  they  attempt  to  establish  it 
by  evidence.  A  surmise  of  tbe  existence  of  a 
fact,  however  important,  is  not  snffldent  to 
Justify  a  court  in  denying  tbe  taxpayers  of  a 
connty  the  right  to  have  an  Investigation  of 
the  conduct  of  officials  charged  with  such 
important  duties  as  those  of  county  commis- 
sioners. 

[3]  Tbe  learned  Judge  in  bis  opinion  quotes 
a  resolution  passed  by  the  present  board  of 
commissioners  of  Bradford  county,  which,  he 
says,  should  be  taken  into  consideration  by 
the  court  in  determining  whether  "any  fur- 
ther proceedings  in  this  case"  should  be  tak- 
en.   In  the  resolution  it  is  resolved: 

"That  we  are  of  opinion  that  if  said  appeal 
and  said  exceptions  were  really  filed  in  good 
faith  there  has  not  been  any  due  and  timely 
prosecution  of  the  same,  and  we  do  not  t>elieve 
that  their  present  agitation  is  founded  upon 
good  faith,  and  we  therefore  object  and  protest 
against  any  issue  now  being  framed  for  tbe 
trial  of  said  exceptions  in  ^liicb  tbe  said  coun- 
ty of  Bradford  shall  be  use  plaintiff,  as  the 
same  would  make  an  unwarranted  and  unneces- 
sary expense  to  said  county  of  Brsdfwd,  in  our 
opinion." 

This  is  a  remarkable  resolution  for  any 
board  of  county  commtssleners^'to  pass  under 
the  circumstances.     It  shows  that  the  pres- 
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ent  board  was  not  properly  advised  as  to  Its 
dntles  in  tbe  premises.  It  was  this  miscon- 
eeption  of  dnty  and  tlie  failure  of  the  per- 
formanoe  of  their  duties  by  public  officials 
that  prompted  the  passage  of  the  act  of  1878 
under  which  this  proceeding  was  instituted, 
and  which  authorizes  ten  or  more  taxpayers 
to  prosecute  or  defend  any  suit  or  action  in 
behalf  of  the  county.  It  is  the  duty  of  the 
County  commissioners  to  prosecute  and  de- 
fend all  suits  in  behalf  of  the  county.  It  is 
no  less  their  duty  to  protect  the  taxpayers  of 
the  county  by  instituting  suits  against  de- 
faulting public  officials.  Unfortunately  it  has 
been  the  exxierience  of  taxpayers  in  many 
Counties  of  the  state  tliat  such  duty  is  fre- 
quently not  performed,  and,  in  D'hedienceito  a 
demand  arising  from  such  failure  of  duty, 
the  Legislature  passed  the  act  of  June  12, 
1878  (P.  L.  208),  which  empowers  taxpayers 
to  Institute  and  defend  actions  for  the  coun- 
ty, a  duty  which  should  be  performed  by  the 
county  comndssionera  We  said  in  Bell  ▼. 
Allegheny  County,  149  Pa.  381,  385,  24  AU. 
200,  210,  that  the  act  of  1878  "should  be  most 
liberally  construed."  When  taxi)ayers  are 
compelled  to  invoke  the  authority  of  the  act  to 
secure  an  investigation  of  the  official  conduct 
of  public  officers  charged  with  the  adminis- 
tration of  the  fiscal  afTairs  of  the  county,  the 
court  should  not  be  astute  in  finding  techni- 
cal reasons  to  defeat  the  purpose. 

Two  boards  of  county  commissioners  have 
succeeded  the  alleged  defaulting  board,  and, 
so  far  as  the  record  discloses,  neither  board 
has  given  any  assistance  In  having  the  con- 
duct of  the  former  board  of  commissioners  in- 
vestigated. On  the  contrary,  the  present 
board  of  commissioners.  Ignoring  the  fact 
that  over  825  taxpayers  of  the  county  charg- 
ed the  former  board  in  its  official  capacity 
with  the  misappropriation  of  large  sums  of 
inoney,  "object  and  protest  against  any  Issue 
being  framed  for  the  trial  of  said  exceptions" 
averring  official  misconduct  If  the  present 
board  does  not  wish  to  Join  the  taxpayers  in 
this  Investigation,  the  least  it  could  do  would 
be  to  keep  its  hands  oil.  No  statute  author- 
izes It  to  interfere  in  behalf  of  the  former 
oommlssionerB  as  against  the  county  and  its 
taxpayers,  and  when  it  does  so  it  shows  an 


entire  misapprehension  of  its  official  diitiek 
It  would  have  been  well  for  the  present  board 
of  commissioners  to  have  submitted  its  reso- 
lution to  its  counsel  before  it  entered  the  res- 
olution upon  its  minutes.  He  would  have 
advised  them  that  one  of  the  grounds  upon 
which  they  rest  their  resolution — ^to  wit,  that 
the  prosecution  of  the  case  would  malie  an 
unwarranted  and  unnecessary  expense  to 
said  county  of  Bradford — was  entirely  in- 
correct, as  the  act  of  1878  requires  taxpayers, 
in  taking  an  appeal  from  the  report  of  oonnr 
ty  auditors,  to  "enter  Into  recognizance  with 
two  sufficient  sureties"  to  protect  the  county 
against  the  costs  of  the  proceeding.  This 
fully  protects  the  county  for  the  use  of  its 
name  in  Uie  proceeding.  Here  a  bond  was 
given  on  the  day  the  appeal  was  taken  as  re- 
quired by  the  act  in  an  amount  and  witH 
sureties  approved  by  the  court  The  ground- 
lessness of  this  reason  assigned  by  the  pres- 
ent oommlssioners  is  apparent  without  tan- 
ther  discussion.  The  other  reason  assigned 
by  the  commissioners  for  their  Intervention 
in  behalf  of  their  predecessors — to  wit,  that 
the  appeal  from  the  report  of  the  auditors 
had  not  been  duly  and  in  good  faith  prose- 
cuted— is  a  question  for  the  court  under  the 
law  and  the  evidence,  and  not  for  the  pres- 
ent county  commissioners  to  detemdne.  The 
learned  Judge  of  the  court  below  was  dear- 
ly wrong  in  permitting  the  resolution  to  have 
any  place  in  his  consideration  of  the  applica- 
tion of  the  appellants  to  have  the  cause  pro- 
ceeded with  in  his  court  The  statute  does 
not  recognize  the  present  board  as  having 
any  standing  in  the  proceeding,  and  whether 
they  desired  It  discontinued  or  not  was  whol- 
ly immaterial. 

We  think  the  court  below  should  have 
granted  the  motion  of  the  appellants  and 
proceeded  to  a  determination  of  the  cause. 
If  either  party  desires,  he  can  make  an  apr 
plication  to  the  court  to  direct  an  issue.  If 
no  issue  Is  desired,  the  court  should  dispose 
of  the  appeal  from  the  report  without  any 
further  delay. 

The  order  or  decree  of  the  court  below  ia 
reversed  at  the  costs  of  Edson  D.  Harkness, 
Langdon  H.  Marsh,  and  M.  J.  McNulty,  and  a 
procedendo  is  awarded. 
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WUSIUB  «t  M.  T.  liOORE  t  aL 

(iMifi  CMrt  «C  P<M»ylrMM.    Ifnck  ]«. 
1914.) 

1.  Commntvnemja,  Iu.w  »  4S«>-Pmciir- 
nov  AS  TO  TAunnrr  or  Staitttxk. 

AS  fiomaptio—  are  ia  faror  of  Ifee  vb^ 

li^ty  «(  •  statate. 
JEA.  ](ote/-F<>r  otk«r  eueo,  •««  ConstitatioB- 

tf  Low.  Cart.  Ifit.  i  4«:  Dec  Die  i  4&*1 

*.  Eucnoxs  rf  10%*)— "Fki«  ajto  Equal" 
The  4<Miaratioa  ot  tht  bOB  of  tighta  that 
«lMtiaM  ahail  be  "free  aad  eqaaT  meana  tint 
the  TOtcr  rtaU  sot  be  pbrseaUy  reatrained  in 
the  exerdac  of  bia  riebt  of  fmncfaiae,  b;  either 
cMl  or  aiiitaiT  aothority,  and  that  ereir  vot- 
er iten  h«TC  Ike  aajae  ri^t  «•  ereiT  otker 
■roter. 

{Ki.  Note^For  other  caM%  see  HeetioM, 
Dee.  Ug.  {  10^*1 

S.  ELccnoxs  4  5*)— SiaDLATioiw— Ixonui- 

nVB   FOWCB. 

Tbe  Lefiriatnre  baa  power  to  regtiUte 
OeetioiiB,  to  preacribe  the  form  of  the  official 
MIot,  aM  to  provide  in  what  manner  candi- 
dbtca  AaO  be  oioaen  and  what  namea  ahall  be 
prfoted  on  the  ballot  aa  a  reaolt  of  the  primar7> 
(Ed.  Note.— For  other  caaea,  aee  Klectiona, 
Cent.  Die  f  4;   Dee.  Die  f  5.*] 

4  CoMgrrrvnonML  Law  (f  70*>— LcaiBi.A- 
nrm  Coxtxoi,  or  Eixctionb  —  JaoiciAi. 
Powrx. 

Errora  of  Jodgmeot  in  the  execotioii  of  the 
leefelatire  power  to  repilate  decrtiona,  or  mia- 
taken  riewi  aa  to  tbe  policy  of  the  law  or  tbe 
wiMiiim  ot  tbe  regulatioDs,  do  not  authorize 
tbe  coorta  to  declare  inTalid  an  election  law 
wUcb  doea  not  clearljr  violate  aome  conatitu- 
tional  reqnirenient 

[Ed.  Note.— For  other  caaea,  aee  Conatitn- 
tiooal  Law.  Cent  Die  H  129-1^  137:  Dec. 
DIj.  i  70.*j 

5.  ELEcnoifa  (|  22*)— Pbimabt  ELXcnon  — 
Ballot— Validitt  of  Statutb. 

Tbe  proviaion  of  Act  July  24,  1013  (P.  L. 
1001),  limiting  tbe  namea  of  candidate!  to  be 
printed  on  the  official  ballot  to  the  two  who 
polled  the  higbeat  vote  at  Uie  preceding  pri- 
mary, ia  not  violative  of  the  provision  of  bill 
of  rifhta  that  all  electiona  ahall  be  free  and 
equal 

[Ed.  Note.— For  other  caaea,  aee  Electiona, 
Cent.  Dig.  I  IS;   Dec.  Cig.  |  22.*] 

6.  ELXcTioifa  (I  21*)— Canoidatb  fob  Noiu- 
iiAnoN  —  Dunrs  Imfobed  —  Vauditt  of 
Statute. 

The  requirements  of  Act  Jnly  24,  1913  (P. 
L.  1001),  that  a  candidate  for  nomination  shall 
file  with  his  petition  an  affidavit  stating  bis 
residence,  post  office  address,  election  district, 
the  name  of  the  office  for  which  he  is  a  candi- 
date, and  other  mattera  relating  to  his  candi- 
dacy, which  requirements  enjoin  a  duty  on  the- 
candidate  rather  than  on  the  voter  and  only 
inddontally  involve  the  voter'a  right,  do  not 
invalidate  tbe  act 

[Ed.  Note.— For  other  cases,  aee  Elections, 
Cent.  Dig.  {  l6;    Dec.  Dig.  |  21.*] 

7.  BLicTioNa  (I  21*)— Pabtt  NoiaNATIOMS  — 
Vamditt  of  Statute. 

Since  tbe  Constitution  is  silent  on  the  right 
to  make  party  nominations  for  offices,  the  Leg- 
islature has  wide  discretion  In  sach  matters,  and 
Act  July  24.  1013  (P.  L.  1001},  Is  not  invaUd 
beeanae  it  aboliabea  party  nommationa  for  cer- 
tain offices. 

[Edv  Note.— For  other  cases,  sea  Electiona, 
Cent.  Dig.  f  IC ;    Dec.  Dig.  |  21.*] 


&  Eixcxiaxa  922^>-4>mcu&  ItiTTT  Ta 

xxDrrr  or  Szaxctk. 

Tbe  fcoviaa  ta  .Act  Mir  M.  tUZ  (P.  L 
lOQC,  a  li^thM  wha  «<r  aw  VCBbm  i«  ta  bo 
«i«etea  t*  aa  oMee.  aad  there  are  ae«*«al  eaa- 
£datfs  at  tke  priaary.  tbe  oae  luMtiat  boic 
thaa  imr  half  ^e  total  vote  for  aaeh  oSce  aad 
alao  Bore  thaa  oae  baf  of  Che  baEots  caat 
ahall  be  tke  oole  af>:umee  oa  the  baOoC,  doea 
aoC  duoiaiaaie  f^""*  any  rirttag  m  viola- 
tioB  at  bia  riaistitiiliii  isl  ri^ts. 

(Ed.  Note— Per  oOer  caaea.  aee  Plertinaa, 
Ceat  Die  I  15;    Dec  Die  i  22.*] 

9.  SiATcms  (f  TI*)  —  "UnRMm"  KLBcmnr 

Law»— Vauditt  or  ^atctk. 

Act  Jfaiy  24.  1913  (P.  L.  lOOlX  wUch  re- 
latea  oaly  to  the  office  of  jadge  aad  providea  a 
method  of  elxting  jud^ea  throDgboot  the  coia- 
monwealth,  docs  not  violate  Const,  art  8,  |  7, 
provn&ig  tlu^  "all  laws  icgnlatiBK  the  bold* 
log  lof  eleetioBa  •  •  •  ahaO  be  anifona 
thrtAighoat  the  atate":  a  law  bciag  "aaifora' 
when  an  persona  pbced  ia  the  aaaie  eiicnaa- 
atanees  are  treated  alike. 

[Ed.  Note.— For  other  caaea.  aee  Statntea, 
Cent  Die  {  71;  Dec  Die  i  TL* 

For  other  definitiooa.  see  Wcrda  and  Phraa> 
f,  ToL  8.  m-  7175,  7^2.] 

Appeal  from  Conrt  of  ComDMn  Plea^  PfaO- 
adelidila  County. 

Action  on  case  stated  by  J<diii  C.  WInaton 
and  others  against  Robert  J.  Moore  and 
others.  From  decree  entering  Jndgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

Tile  caae  atated  waa  aa  followa: 

The  parties  to  thia  litigation  agree  aa  fol> 
Iowa: 

1.  This  case  shall  be  decided  aa  if  the  facta 
herein  atated  had  been  duly  averred  in  a  bill 
in  equity  and  an  answer  thereto  bad  been  filed, 
admitting  said  facta,  and  aubmitting  the  ciaea- 
tiona  of  law  involved  to  the  court  for  decision. 

2.  Plain  tiSis  are  citizens,  residents,  and  tax- 
payera  of  the  atate  of  Pennsylvania,  dty  and 
county  of  Philadelphia. 

3.  Defendants  are  county  oommissioners  of 
the  county  of  Philadelphia. 

4.  Defendants  are  about  to,  and  imless  re- 
strained by  the  court  will,  spend  money  of  the 
county  in  the  printing  of  official  nonpartisan 
iMillots  and  other  election  material,  under  the 
provisions  of  the  Act  of  July  24,  1913  (P.  L, 
1001),  for  use  at  tbe  forthcoming  primary  elec- 
tion to  be  held  within  the  state  of  Pennsyl- 
vania, on  the  third  Tuesday  of  May,  1914,  and 
in  preparation  for  the  nonpartisan  nomination 
of  judges  at  auch  primary  under  the  terms  c^ 
the  said  act 

5.  It  is  agreed  that  if  the  Act  of  July  24, 
1913  (P.  L.  1001),  entitled  "An  act  to  regulate 
nominations  and  elections  for  all  elective  offices 
of  cities  of  the  second  class  and  all  officea  of 
judge  of  a  court  of  record;  providing  for  non- 
partisan nominations  and  elections  for  said  of- 
fices; abolishing  certain  existing  methods  of 
nomination  in  such  cases  and  the  use  of  party 
or  political  names  or  appellations  at  elections 
With  respect  to  said  offices;  imposing  certain 
duties  upon  the  Secretary  of  the  Common- 
wealth, county  commissioners,  and  election  offi- 
cers  and  clerks;  and  providing  penalties  for 
the  violation  of  the  provisions  hereof,  and  the 
punishment  of  certain  offenaes,"  ia  constitution- 
al, judgment  shall  be  entered  for  the  defend- 
ants; if  the  said  act  is  unconstitutional,  an 
injunction  shall  issue  to  restrain  defendanta 
from  printing  any  nonpartisan  ballots  or  spend- 
ing any  money  of  the  county  under  the  provi- 
sions of  the  said  act  either  party  to  have  tho 
right  to  appeal  as  in  other  cases. 
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Argued  before  VESLL,  O.  3^  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Ttaos.  Raebum  White  and  John  O.  Johnson, 

,  both  of  Philadelphia,  for  appellants.    James 

Gay  Gordon  and  George  Qulntard  Horwitz, 

Special  Counsel,  both  of  Philadelphia,  and 

John  C.  Bell,  Atty.  Gen.,  for  appellees. 

ELKIN,  J.  [1]  The  purpose  of  this  pro- 
ceeding Is  to  test  the  constitutionality  of  the 
Act  of  July  24,  1913  (P.  L.  1001),  known 
as  the  Nonpartisan  Ballot  Law.  The  learned 
court  below  sustained  the  act  and  refused 
the  injunction.  Does  the  act  thus  assailed 
represent  a  valid  exercise  of  legislative  pow- 
er? If  it  does,  courts  cannot  declare  it  Ifl- 
ralld,  because  it  may  prove  to  be  unwise, 
or  of  doubtful  expediency,  or  that  it  may  not 
be  effective  in  correcting  the  evils  Intended 
to  be  remedied,  or  for  any  other  reason  not 
based  upon  a  subversion  of  constitutional 
rights.  In  the  consideration  of  this  question 
we  start  with  all  presumptions  in  favor  of 
the  validity  of  the  act.  The  burden  is  on 
those  who  assail  it  to  show  what  provisions 
of  the  act  are  in  conflict  with  the  organic 
law,  falling  in  this  the  statute  stands.  When 
the  constitutionality  of  a  statute  Is  involved 
in  a  proceeding  before  the  courts,  the  ques- 
tion of  legislative  power  is  fundamental  to 
the  inquiry,  and  in  this  connection  it  must 
not  be  overlooked  that  the  power  of  the  Leg- 
islature to  make  laws  is  supreme  except  as 
limited  by  the  Ck>nBtitution.  When  therefore 
the  Legislature  has  passed  an  act,  and  It  has 
been  approved  as  required,  it  has  binding 
force  and  effect,  unless  it  is  clearly  in  con- 
flict with  the  fundamental  law.  With  this 
understanding  of  the  underlying  principles 
appUcable  to  a  correct  decision  of  the  ques- 
tion raised  by  the  present  appeal,  let  us  in- 
qnlre  bow  the  case  stands. 

It  is  contended  for  appellants  that  the  act 
Is  unconstitutional  and  void  for  two  reasons: 
(1)  Because  it  Interferes  with  the  freedom 
and  equality  of  elections ;  and  (2),  as  applied 
to  nominations  for  the  office  of  judge,  it  Is 
special  legislation.  The  first  contention  is 
based  upon  the  provision  of  the  bUl  of  rights 
which  declares  that  "elections  shall  be  free 
and  equaL"  It  is  argued  for  appellees  that 
this  provision  of  the  Constitution  has  no  ap- 
plication to  a  primary  election  held  for  the 
purpose  of  nominating  candidates,  and  that 
It  was  Intended  solely  to  safeguard  the  rights 
of  electors  in  the  exercise  of  their  franchise 
in  voting  for  persons  or  candidates  to  be 
elected  to  public  office  at  a  general  electloa 
This  view  Is  not  without  force,  and  it  finds 
support  in  the  decisions  of  several  common 
pleas  Judges  and  to  some  extent  in  the  opin- 
ions of  our  appellate  courts.  Com.  v.  Young, 
16  Pa.  Super.  Ct  317;  Com.  v.  Tucker,  23 
Pa.  Super.  Ct.  632;  Com.  v.  Wells,  110  Pa. 
463,  1  Atl.  310.  Primary  elections  such  as 
have  been  provided  for  by  the  acts  of  1006 
and  1913  were  unknown  In  our  state  when 


the  present  Constitution  was  adopted,  at 
which  time  nominations  of  candidates  for 
public  office  were  made  as  a  general  rule  by 
conventions  or  caucuses  authorized  by  the 
rules  of  political  parties,  and  in  some  in- 
stances by  popular  vote ;  but,  when  this  was 
done,  the  primary  election  officers  were  ap- 
pointed or  selected  according  to  party  rules. 
The  regular  election  officers  had  nothing  to 
do  with  the  holding  of  primary  elections  un- 
der the  old  system.  This  is  a  recent  innova- 
tion, and  one  to  be  commended,  because  it  af- 
fords greater  protection  against  fraudulent 
practices  and  requires  primaries  to  be  con- 
ducted by  sworn  election  officers.  But  no 
matter  how  commendable  and  meritorious  di- 
rect primaries  may  be  in  nominating  candi- 
dates for  office,  the  question  still  remains 
whether  they  are  elections  within  the  mean- 
ing of  the  Constitution.  There  is  at  least 
room  for  difference  of  opinion  on  this  ques- 
tion, Indeed  it  may  be  remarked  that  di- 
vergent views  do  exist;  but,  since  the  deci- 
sion of  this  question  is  not  vital  to  a  proper 
determination  of  the  rights  of  the  parties 
to  the  present  controversy,  we  refrain  from 
finally  deciding  whether  a  primary  election 
law  comes  within  the  purview  of  article  1, 
§  6,  of  the  Constitution. 

[2]  Assuming,  however,  in  order  that  we 
may  consider  broadly  the  questions  of  consti- 
tutional limitations  and  legislattve  power 
raised  by  this  appeal,  that  a  primary  held 
under  the  providons  of  the  act  of  1913  is 
such  an  election  as  is  contemplated  by  the 
Constitution,  and  one  in  which  freedom  and 
equality  are  guaranteed  in  the  exercise  of 
the  elective  franchise,  and  thus  treating  the 
act  in  question  as  an  election  law,  we  are  of 
opinion  that  nothing  contained  in  its  provi- 
sions is  subversive  of  any  right  vouchsafed 
the  individual  elector  by  the  bill  of  rights. 
The  best  discussion  of  the  meaning  of  the 
words  "free  and  equal"  as  applied  to  elec- 
tions will  be  found  in  the  opinion  of  Mr.  Jus- 
tice Agnew,  who  expressed  the  prevailing 
views  of  this  court  in  Patterson  v.  Barlow, 
60  Pa.  S4.  What  was  said  In  that  case  ap- 
plies with  convincing  force  to  the  case  at 
bar.  The  learned  jurist  who  wrote  that 
opinion  considered  broadly  and  discussed 
elaborately  the  rights  of  electors  under  the 
"free  and  equal"  clause  contained  in  the  bill 
of  rights.  It  is  true  that  case  was  decided  in 
1869,  several  years  before  the  adoption  of  the 
present  Constitution;  but  the  provision  re- 
lating to  the  freedom  and  equality  of  elec- 
tions has  remained  practically  unchanged 
since  1790,  and  therefore  the  meaning  of  the 
words  "free  and  equal"  as  determined  in  the 
earlier  cases  should  not  be  departed  from 
now  unless  we  are  willing  to  say  that  what 
was  then  decided  is  clearly  erroneous.  This 
we  are  not  prepared  to  do,  nor  has  anything 
been  suggested  in  the  present  argument  to 
weaken  our  faith,  in  tJie  soundness  of  the 
views  then  expressed.  Among  many  othei 
things,  It  was  there  said: 
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"How  aball  decfions  be  made  equal?  Clear- 
ly by  lawi  which  shall  arrange  all  the  qnalified 
(dectora  into  suitable  districts  (this  being  one 
of  the  questions  involved  in  that  case),  and 
make  their  votes  equally  potent  in  the  election ; 
so  that  some  shall  not  have  more  votes  than 
others,  and  that  all  shall  have  an  equal  share 
in  filling  the  ofSces  of  the  commonwealth.  But 
how  shall  this  freedom  and  equality  be  secured? 
The  Constitution  has  given  no  rule  and  furnish- 
ed no  guide.  It  has  not  said  that  the  regula- 
tions to  effect  this  shall  be  uniform  (a  ques- 
tion discussed  in  another  part  of  the  present 
.opinion).  It  has  simply  enjoined  the  duty  and 
'  left  the  means  of  accomplishment  to  the  Legis- 
lature. The  discretion  therefore  belongs  to  the 
General  Assembly,  is  a  sound  one,  and  cannot 
be  reviewed  by  an^  other  department  of  the 
government,  except  in  a  case  of  plain,  palpable, 
and  clear  abuse  of  the  power  which  actually  in- 
fringes the  rights  of  the  electors." 

[3,4]  Tbe  power  to  regulate  electlonB  Is 
legislative,  and  has  always  been  exercised  by 
the  lawmaking  branch  of  the  government. 
Brrors  of  Judgment  in  the  execution  of  the 
legislatitve  power,  or  mlstalien  views  as  to 
tbe  policy  of  the  law,  or  the  wisdom  of  the 
ifegnlatlons,  do  not  furnish  grounds  for  de- 
claring an  election  law  invalid  unless  there 
Is  a  plain  violation  of  some  constitutional 
requirement. 

The  mandate  of  tbe  Constitution  is  that 
elections  shall  be  free  and  equal,  but  bow 
shall  tbey  be  made  free  and  equal?  The 
Constitution  Is  silent  as  to  the  method  of  se- 
curing the  desired  result  The  declaration 
Itself  would  be  a  vain  thing  in  the  absence 
Of  posttive  law  to  make  the  mandate  effec- 
tive. Who  makes  the  law?  The  Legislature. 
As  was  well  said  by  Justice  Agnew  In  the 
case  above  dted,  the  "Constitution  has  given 
no  rule  and  furnished  no  guide"  to  determine 
bow  tbe  freedom  and  equality  of  elections 
shall  be  enforced..  It  enjoins  tbe  duty  in 
the  abstract,  but  leaves  the  means  of  accom- 
plishment in  the  concrete  to  the  Legislature. 
This  necessarily  gives  the  Legislature  a  wide 
field  tor  the  exercise  of  its  discretion  in  the 
framing  of  facts  to  meet  changed  conditions 
and  to  provide  new  remedies  for  such  abuses 
as  may  arise  from  time  to  time.  The  power 
to  regulate  elections  is  a  legislative  one,  and 
has  been  exercised  by  the  General  Assembly 
since  the  foundation  of  the  government.  Pat" 
terson  v.  Barlow,  60  Pa.  64-75.  Legislation 
may  be  enacted  which  regrulates  the  exer- 
cise of  the  elective  franchise,  and  does  not 
amount  to  a  denial  of  tbe  franchise  Itself. 
Cnslck's  Election,  186  Pa.  459,  20  Atl.  574, 
10  L,  R.  A.  228;  De  Walt  v.  Bartley,  146 
Pa.  629,  24  Att.  186,  16  L.  R.  A.  771,  28  Am. 
St.  Rep.  814.  The  declaration  in  the  bill  of 
Tights  that  elections  shall  be  free  and  equal 
means  that  tbe  voter  shall  not  be  physically 
restrained  in  the  exercise  of  bis  right  of 
franchise  by  either  civil  or  military  authori- 
ty, and  that  every  voter  shall  have  the  same 
right  as  any  other  voter.  Com.  v.  Reeder, 
171  Pa.  605,  33  Atl.  67,  83  1*  B.  A.  141.  The 
cases  hereinbefore  dted,  and  many  others 
not  dted,  show  conclusively  that  our  courts 
have  never  undertaken  to  impale  legislative 


power  on  points  of  sharp  distinction  In  tbe 
enactment  of  laws  intended  to  safeguard 
the  ballot  and  to  regulate  the  holding  of  elec- 
tions. Indeed,  so  far  as  we  are  now  advised, 
no  act  dealing  solely  with  the  details  of  elec- 
tion matters  has  ever  been  declared  uncon- 
stitutional by  this  court  This  for  the  reason 
that  ballot  and  election  laws  have  always 
been  regarded  as  peculiarly  within  the  prov- 
ince of  the  legislative  branch  of  govern- 
ment, and  should  never  be  stricken  down  by 
the  courts  unless  in  plain  vlc^tton  of  the 
fundamental  law. 

[<]  In  the  present  case,  It  Is  pertinent  to 
inquire:  What  provision  of  the  Constitution 
has  been  dearly  violated  by  tbe  act  of  1913? 
Appellants  make  answer  by  iwinting  to  that 
clause  of  the  bill  of  rights  which  requires 
"elections  to  be  free  and  equal."  We  have 
already  discussed  tlils  clause  in  a  general  way, 
but  It  remains  to  briefly  consider  the  points 
now  pressed  upon  us.  It  is  contended  that 
the  act  under  consideration  la  discriminatory 
and  restrictive  in  Its  operation  l)ecause  it  lim- 
its the  names  of  candidates  on  the  oflicial 
ballot  to  the  two  who  polled  the  highest 
vote  at  the  primary.  There  is  nothing  new 
or  novel  In  the  provision  thus  criticised.  If 
there  is  to  be  an  official  ballot,  there  must  of 
necessity  be  a  limit  to  the  number  of  names 
printed  thereon,  else  such  a  ballot  would 
mean  nothing.  If  every  one  bad  the  right  to 
have  bis  name  printed  on  the  ofiBdal  ballot, 
there  would  be  no  necessity  or  occasion  to 
furnish  such  a  ballot  The  old  law  limited 
the  number  of  names  to  be  printed  upon  the 
offldal  ballot,  and  the  Legislature  provided 
the  method  by  which  to  determine  what 
names  should  be  so  printed.  Thus  the  Legis- 
lature prescribed  the  limitations  and  the 
courts  declared  tliis  to  I>e  a  valid  exercise  6t 
legislative  power.  Tbe  act  of  1913  simply 
prescribes  another  method  of  reaching  the 
same  result  The  people  vote  directly  for 
such  persons  as  submit  their  names  at  tbe 
primary,  and  the  two  polling  the  highest 
number  of  votes  are  entitied  to  have  their 
names  printed  upon  the  official  ballot  There 
is  no  distinction  in  prindple  between  tUs 
method  of  Umlting  tbe  number  of  names  en- 
titied to  be  printed  on  the  ballot  and  tbe  old 
system  whereby  the  same  result  was  secured 
through  party  nominations  or  by  groups  of 
dtizens.  In  both  cases  ttie  Legislature  pre- 
scribed the  limitaticms,  and,  in  so  doing,  ex- 
erdsed  a  power  clearly  contemplated  by  the 
Constitution.  We  see  no  more  abnse  of  tbe 
power  in  one  case  than  In  tbe  other ;  Its 
quality  is  the  same  under  the  new  act  as 
under  the  old  law,  but  the  methods  provided 
for  determining  the  result  are  different. 
Who  can  say  that  one  method  is  lawful  and 
the  other  unlawful?  The  Constitution  says 
nothing  about  nominations, '  or  how  candi- 
dates sball  be  chosen,  or  how  many  names 
shall  be  printed  on  the  ballot  It  furnishee 
no  rule  by  which  to  accurately  determine 
What  tbe  Legislature  may  or  may  not  do  in 
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the  enactment  of  laws  relating  to  ench  de- 
tails m  the  exercise  of  the  electLve  franchise. 
In  the  absence  of  any  express  constitntional 
limitation  npon  the  power  of  the  Legislature 
to  make  laws  regulating  elections  and  pro- 
viding for  an  ofBcial  ballot,  nothing  short  of 
gross  abuse  wonld  Justify  a  conrt  In  striking 
down  an  election  law  demanded  by  the  peo- 
ple, and  passed  by  the  lawmaking  branch  of 
government  in  the '  exercise  of  a  power  al- 
ways recognized  and  frequently  asserted. 

In  a  general  way  it  may  be  said  that  elec- 
tions are  free  and  eqnal  within  the  meaning 
of  the  Constitution  when  they  are  public  and 
open  to  all  qualified  electors  alike;  when 
every  voter  has  the  same  right  as  any  other 
voter;  when  each  voter  under  the  law  has 
the  right  to  cast  his  ballot  and  have  It  honest- 
ly counted ;  when  the  regulation  of  the  right 
to  exercise  the  franchise  does  not  deny  the 
franchise  Itself,  or  make  it  so  difiScult  as  to 
amount  to  a  denial;  and  when  no  constitu- 
tional right  of  the  qualified  elector  Is  sub- 
verted or  denied  him.  Judged  by  these  tests, 
the  act  of  1913  cannot  be  attacked  success- 
fully on  the  ground  that  it  offends  against 
the  "free  and  equal"  clause  of  the  bill  of 
rights.  It  denies  no  qualified  elector  the 
right  to  vote;  it  treats  all  voters  alike; 
the  primaries  held  under  it  are  open  and 
public  to  all  those  who  are  entitled  to  vote 
and  take  the  tronble  to  exercise  the  right  of 
franchise;  and  the  Inconveniences  if  any 
bear  upon  all  in  the  same  way  under  similar 
circumstances  and  are  made  necessary  by 
limiting  the  number  of  names  to  txf  printed 
upon  the  official  ballot,  a  right  always  recog- 
nized In  our  state  and  not  very  confidently 
disputed  In  the  case  at  bar. 

[6]  We  cannot  agree  with  the  learned 
counsel  for  appellants  that  the  provision  of 
the  act  which  requires  a  candidate  to  file 
with  his  petition  an  affidavit  stating  his  resi- 
dence, his  post  office  address,  his  election  dis- 
trict, the  name  of  the  office  for  which  he  is 
a  candidate,  and  other  matters  relating  to 
his  candidacy,  are  such  restrictions  upon  the 
rights  of  the  elector  as  to  Justify  the  courts 
In  declaring  the  act  void.  This  duty  is  en- 
joined upon  the  candidate  and  not  upon  the 
elector.  The  rights  of  the  voter  are  only 
incidentally  involved.  Under  the  old  law 
certificates  of  nomination  and  nomination  pa- 
pers had  to  be  verified  by  the  affidavit,  not 
of  the  candidate,  but  of  those  who  had  the 
authority  or  knowledge  required  to  make  it. 
The  effect  upon  the  rights  of  the  individual 
voter  was  practically  the  same  under  the  old 
law  as  It  Is  under  the  new  act  No  man 
need  be  a  candidate  for  office  unless  he 
chooses  to  be,  and,  if  he  desires  to  become 
a  candidate.  It  Is  difficult  to  see  what  consti- 
tutional right  of  the  individual  elector  has 
been  subverted  by  requiring  a  candidate  to 
make  affidavit  to  facta  pertinent  to  his  candi- 
dacy. This  is  what  the  act  of  1913  requires 
and  certainly  details  of  such  a  character  re- 
lating to  the  nomination  of  candidates  are 


dearly  within  the  proper  exercise  of  legis- 
lative power.  The  argument  on  this  branch' 
of  the  case  could  be  addressed  very  properly 
to  the  Legislature,  but  It  la  not  convincing  to 
us  when  asked  to  declare  the  act  In  question 
void  on  constitutional  grounds. 

[11  Again,  it  is  urged  that  the  abolition  of 
party  nomlnatlona  for  the  office  of  Judge  is 
an  unconstitutional  restriction.  But  why? 
There  is  no  provision  of  the  Obnstltutlon 
which  requires  a  party  nomination  for  the 
office  of  Judge.  It  is  likewise  true  that  there 
Is  no  provision  denying  the  right  to  make 
party  nominations.  The  organic  law  is  silent 
on  the  subject,  and  hence  the  Legislature 
necessarily  has  a  very  wide  discretion  in 
such  matters.  Party  nominations  have  in 
some  Instances  been  authorized  by  statute, 
and,  tn  the  absence  of  statutory  law,  the 
courts  have  recognized  and  sanctioned  the 
authority  of  political  parties  to  make  such 
nominations,  not  because  the  Constitution  so 
requires,  but  as  the  most  effective  means  of 
securing  unity  of  political  action.  This  la 
not  a  constitutional  right,  bat  rather  a  politi- 
cal privilege,  depending  upon  the  wUl  of  the 
people,  as  expressed  through  their  jrepresent- 
atlves  in  the  Legislature,  or,  in  the  absence 
of  positive  statutory  law,  upon  the  will  of 
party  adherents,  expressed  throngh  conven- 
tions, or  caucuses,  or '  otherwise,  in  accordr 
ance  with  the  rules  and  regulations  of  politi- 
cal organizations.  This  is  another  way  of 
saying  that  matters  of  this  character  are 
clearly  within  the  exercise  of  legislative 
power;  but,  if  the  Legislature  does  not 
choose  to  act,  then  within  the  rights  of  politi- 
cal parties  property  and  lawfully  exercised. 

[I]  It  is  further  suggested  that  the  proviso 
to  section  IS  makes  the  provisions  of  the  act 
unreasonable  and  discriminatory  by  provid- 
ing in  substance  that  when  only  one  person 
Is  to  be  elected  to  a  particular  office,  and 
there  are  several  candidates  at  the  primary, . 
the  one  who  shall  receive  more  than  one- 
half  of  the  total  vote  polled  for  such  offlcev 
and  more  than  one-half  of  the  number  of 
ballots  cast  in  the  political  district  or  divi- 
sion, such  candidate  shall  be  the  sole  nomi- 
nee for  the  office,  and  his  name  alone  shall 
be  printed  as  a  candidate  upon  the  official 
ballot.  With  the  wisdom  of  this  provision 
we  have  nothing  to  do.  Our  only  duty  Is  to 
determine  whether  It  was  within  the  power 
of  the  Legislature  to  so  provide.  We  have 
already  decided  that  the  Legislature  did  not 
exceed  Its  power  In  limiting  the  number  of 
names  to  be  printed  upon  the  official  ballot 
to  the  two  candidates  who  received  the  high- 
est number  of  votes  at  the  primary,  but  it  la 
Insisted  that  this  rule  should  not  be  applied 
to  the  proviso  In  question.  It  Is  difficult  to 
draw  an  arbitrary  Une  tind  say  that  a  cer- 
tain number  of  names  shall  be  printed  upon 
the  official  ballot  tind  that  a  less  number  may 
not  be  without  Infringing  the  rights  of  the 
elector.  If  the  courts  should  say  that  it  is  a 
lawful  exercise  of  leglslattve  power  to  limit 
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tbft  ikTiinber  of  names  to  be  printed  on  tbe 
ballot  to  tbe  two  candidates  who  received  the 
largest  vote  at  tbe  primary,  and  tbat  tbe 
I>rinting  of  a  less  number  of  names  ia  an  nn- 
lawfnl  limitation,  tbis  would  simply  mean 
the  substitution  of  judicial  for  legislative 
Judgment  Primarily  tbls  is  a  legislative  and 
not  a  Judicial  duty.  Courts  can  interfere 
only  when  tbe  Legislature  acts  in  plain  dis- 
regard of  constitutional  rigbts.  Tbis  court 
has  decided  tbat  tbe  limitations  imposed 
must  not  amount  to  a  denial  of  tbe  franchise 
Itself,  and  tbls  ia  the  extremest  limit  to 
which  onr  cases  have  gone.  It  cannot  be  rea- 
sonably said  tbat  the  exercise  of  the  elective 
franchise  is  denied  to  the  Individual  voter 
by  the  limitation  contained  in  the  proviso  to 
section  13.  The  elector  may  vote  for  the 
name  tbos  printed  upon  tbe  ballot,  or  be  may 
write  in  the  name  of  any  i>er8on  for  whom 
he  may  choose  to  vote,  and  thus  he  is  not 
denied  the  right  to  exercise  the  franchise  of 
voting  in  accordance  with  his  convictions, 
preferences,  or  sense  of  public  duty.  It  is 
true  that  tbe  candidate  who  receives  more 
than  one-half  the  votes  polled  in  the  election 
district  at  the  primary  has  an  advantage 
over  all  others,  bat  this  Is  an  advantege  giv- 
en bim  by  the  votes  of  a  majority  of  the 
electors  who  performed  their  public  duty  by 
attending  the  primary  and  exercising  their 
right  to  vote.  The  elector  who  falls  to  vote 
at  the  primary,  and  thus  disregards  the  op- 
portunity afforded  him  under  the  law,  Is  not 
In  position  to  complain  because  of  an  ad- 
vantage given  the  successful  candidate  by  a 
majority  of  the  voters  who  did  attend  tbe 
primary  and  performed  their  duty  in  this 
respect  This  advantage  results  from  a  di- 
rect vote  of  tbe  people,  and  those  who  are 
dissatisfied  with  the  nomination  thus  made 
are  not  concluded  by  it  but  may  vote  for  a 
defeated  candidate,  or  for  any  other  person 
for  whom  they  desire  to  vote,  by  pursuing 
the  method  pointed  out  in  the  act  In  view 
of  the  wide  discretion  which  the  Legislature 
has  always  exercised  in  the  enactment  of 
election  laws,  and  the  elective  franchise  not 
being  denied  any  one,  we  are  not  prepared 
to  say  that  this  limltetion  makes  the  act 
unconstitutional  and  void.  Even  under  tbe 
old  system  it  often  happened  that  there  was 
only  one  candidate  for  the  office  of  Judge, 
and  Indeed  It  may  be  conQdently  said  that 
such  a  situation  will  not  more  frequently 
arise  under  the  new  act  than  It  did  under 
tbe  old  law.  This  question  in  another  form 
was  very  thoroughly  discussed  by  our  Broth- 
er Brown  in  Oughton  v.  Black,  212  Pa.  1,  61 
Atl.  346,  4  Ann.  Caa  141.  The  underlying 
principle  of  tbat  case  la  controlling  here, 
and  we  need  not  reiterate  what  was  Uiere 
said  by  this  court  in  susteinlng  the  Act  of 
June  10,  1S93  (P.  L.  419),  as  amended  by  tbe 
Act  of  April  29,  1903  (P.  L.  338).  After  full 
consideration  it  was  decided  In  that  case  that 
tbe  Legislature  had  the  power  to  regulate 
the  exercise  of  the  elective  franchise,  and  to 


prescribe  the  form  of  tbe  official  ballot  and 
the  manner  la  which  it  shall  be  voted. 

[I]  This  opinion  is  already  too  long,  but 
it  is  necessary  to  advert  briefly  to  one  more 
qnestion.  It  Is  strongly  urged  that  the  act 
in  question  offends  against  article  8^  |  7,  of 
the  Constitution,  which  provides  as  follows: 
"All  laws  regulating  the  holding  of  elections 
*  *  *  shall  be  uniform  throughout  the 
state."  What  is  meant  by  tbe  word  "uni- 
form" as  here  used?  A  law  is  general  and 
uniform  If  all  persons  in  the  same  circum- 
stances are  treated  alike.  Davis  Coal  Co.  v. 
PoUand,  158  Ind.  607,  62  N.  E.  492,  92  Am. 
St  Bep.  319.  Uniform  operation  means  tbat 
tbe  same  law  shall  apply  to  all  persons  plac- 
ed in  tbe  same  circumstances.  McCormick 
V.  Busch,  15  Iowa,  127,  83  Am.  Dec  401 ;  Mo- 
Aunlcb  V.  Bailroad  Co.,  20  Iowa,  338.  A 
law  is  general  and  uniform,  not  because  it 
operates  upon  every  person  In  the  stete,  but 
because  every  person  brought  within  tbe  re- 
lations provided  for  In  tbe  stetute  is  within 
its  provisions.  Arms  v.  Ayer,  192  111.  601, 
61  N.  E.  851,  58  L.  B.  A.  277,  85  Am.  St  Bep. 
357.  Tbe  some  rule  has  been  recognized 
and  applied  In  our  own  stata  The  question 
was  raised  in  Dewalt  v.  Bartley,  146  Pa.  529, 
24  AtL  185,  15  L.  E.  A.  771,  28  Am.  St  Bep. 
814,  and  decided  adversely  to  tbe  contention 
of  appellanta  here.  It  is  true  that  case  did 
not  consider  the  uniformity  of  an  election 
law  which  applied  only  to  tbe  nomination 
and  election  of  Judges  throughout  the  com- 
monwealth. But  the  principle  is  the  same 
because,  on  act  which  applies  to  Judges  as  a 
class  cannot  be  said  to  be  either  special  or 
lacking  in  uniformity.  It  applies  to  all  per- 
sons in  the  same  circumstances.  It  operates 
upon  every  person  who  is  a  candidate  for 
the  office  of  judge.  It  affects  all  candidates 
for  the  Judicial  office  alike.  Under  tbe  Oon- 
stltutlon  tbe  judiciary  is  one  of  three  co-ordi- 
nate branches  of  government  and  certainly 
an  act  which  relates  to  this  entire  body  and 
operates  upon  the  election  of  each  member 
of  It  must  be  regarded  as  of  general  applica- 
tion and  uniform  operation  throughout  the 
state.  In  addition,  it  may  be  said  tbat  even 
if  this  be  not  the  proper  test  but  that  the 
question  must  turn  upon  the  rigbts  of  in- 
dividual electors,  the  act  operates  upon  all 
voters  alike  in  the  election  of  judges.  The 
vote  of  one  elector  is  as  potent  as  that  of 
any  other  elector  at  the  primary,  and  the 
same  may  be  said  as  to  the  general  election 
because  even  then  there  is  no  distinction  as 
to  the  right  of  each  elector  to  cast  his  ballot 
We  therefore  conclude  that  the  act  of  1913, 
as  applied  to  tbe  office  of  judge,  is  a  general 
law  and  of  uniform  operation  throughout  tbe 
state. 

We  rest  tbls  decision  upon  the  ground 
that  the  Legislature  had  the  power  to  pre- 
scribe the  form  of  the  official  ballot  to  pro- 
vide in  what  manner  candidates  shall  be 
chosen,  what  names  shall  be  printed  on  the 
ballot  as  a  result  of  the  primary,  and  that 
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nothing  contained  In  the  act  ot  ldl3  Is  Boffl- 
dent  tf  Jastify  this  court  In  declaring  that 
the  Legislature  abused  its  power  by  writing 
Into  the  statute  the  limitations  which  It  is 
here  contended  are  unlawful  restrictions  of 
the  elective  franchise.  If  it  were  our  duty 
to  make  the  law,  no  doubt  some  of  its  pro- 
visions would  be  written  differently ;  but  we 
cannot  declare  an  act  void  because  in  some 
respects  it  may  not  meet  the  approval  of  our 
Judgment,  or  because  there  may  be  difference 
of  opinion  as  to  its  wisdom  upon  grounds  of 
public  policy.  Questions  of  this  character 
are  for  the  Leglslatare  and  not  for  the 
courts.  If  the  restrictions  complained  of  in 
this  proceeding  are  found  to  be  onerous  or 
burdensome,  the  Legislature  may  be  appealed 
to  for  such  relief,  or  for  such  amendments, 
as  the  people  may  think  proper  to  demand. 
Decree  affirmed.  Costs  to  be  equally  divid- 
ed between  the  parties. 


(£45  Pa.  47) 

FORTNBT  V.  BREON. 

(Supreme  Court  of  Pennsylvania.    April  13, 
1914.) 

1.  Masteb  and  Servant  (g  289*)— Injubt  to 

SeBVANT— CONTRIBUTOBY  NeGLIOENCE. 

An  employ6  injured  in  oiling  machinery  in 
motiou  is  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  where,  at  the  time  of  in- 
jury, be  is  performing 'his  work  in  a  way  not 
obviously  dangerous  and  no  other  reasonably 
safe  way  is  known  to  him  or  readily  available, 
and  such  as  an  ordinarily  prndent  man  would 
have  adopted  under  similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1089,  1090,  1092-1132; 
Dec.  Dig.  I  289.»f  . 

2.  Masteb  and  Sebvani  (g  274*)— Injxtby  to 
Sebvant— Evidence. 

Where,  in  an  employe's  action  for  Injuries, 
the  defense  was  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  doing  work  in  an  obvi- 
ously dangerous  manner  when  a  safe  way  was 
open  to  him,  evidence  that  he  did  the  work  in 
the  customary  way  prevailing  in  defendant's 
shop  was  admismble. 

[Ed.*  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  §§  939-949;  Dec.  Dig.  { 
3874.?J 

8.  Masteb  and  Sebvant  {§  284*)— Injtjbt  to 

SBRVAKT— DtBECTION  OP  VEBDICT— EVIDENCE. 

Where,  in  an  employe's  action  for  the  loss 
of  his  hand  which  was  torn  off  by  an  unguarded 
cogwheel,  defendant's  negligence  in  failing  to 
provide  guards  pursuant  to  Act  May  2,  190B 
(P.  L.  352),  was  apparent,  and  the  evidence 
showed  that  the  accident  occurred  while  plain- 
tiff was  attempting  to  remove  the  cap  of  an 
oU  box  fastened  near  the  moving  cogwheel  pre- 
paratory to  oiling  the  machinery,  but  did  not 
show  that  he  could  have  had  the  machinery 
■topped,  or  that  it  could  have  been  oiled  while 
at  a  standstill,  or  that  an  ordinarily  prudent 
man  would  have  adopted  such  method  under  the 
circumstances,  the  court  properly  refused  to 
direct  a  verdict  for  defendant 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1000-1090,  1092-1182; 
Dec.  Dig.  {  284.*] 


4.  Appeal  and  Ebbob  (S  203*)  —  Pbesbnta- 
TiON  FOB  Review  — Recobd—Demonstba- 
TivE  Evidence.  • 

Where,  in  an  employe's  action  for  the  loss 
of  his  band  from  being  torn  off  by  an  unguard- 
ed cogwheel,  plaintiff  as  a  witness  used  a  mod- 
el in  describing  the  accident,  counsel  for  de- 
fendant, if  he  deemed  that  the  matter  would  be 
important  on  review,  should  have  seen  at  the 
time  or  on  subsequent  cross-examination  that 
the  record  clearly  disclosed  what  was  indicated 
by  plaintiff  in  connection  with  the  model. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1064;   Dec.  Dig.  |  203.*] 

5.  Masteb  and  Sebvant  (i  121*)  —  Neou- 
OENCfB  —  Failube  to  Safbguabd  Machin- 

EBT. 

Failure  of  an  employer  to  place  guards  on 
moving  cogwheels  as  required  by  Act  May  2. 
1905  (P.  Ia,  352),  is  negligence,  where  the  guard- 
ing of  such  wheels  is  not  impracticable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  228-231;  Dec.  Dig.  | 
121.*] 

6.  Appeal  and  Ekbob  (J  216*)— Instbtjotions 
— Waiveb  of  Objections— Damages. 

Where,  in  an  employe's  action  for  injuries, 
the  charge  on  damages  was  inadequate  in  fail- 
ing to  direct  attention  to  the  evidence  of  "dr- 
cumstances  concerning  the  life  of  plaintiff"  or 
to  inform  them  regarding  its  place  in  their 
deliberations,  but  defendant  made  no  special 
request  for  instructions  on  damages  or  the  evi- 
dence relating  thereto,  and  took  no  specific  ex- 
ception to  the  instructions  given,  he  waived  his 
right  to  object  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  216;*  Trial,  Cent  Dig.  | 
628.] 

7.  Appeai,  and  Ebbob  (f  216*)  — Gbound  fob 

ReVEBSAI>— IN8TRUCTI0NB  ON  DAMAGES. 

The  giving  of  an  erroneous  instruction  on 
damages  in  a  personal  injury  case  is  ground  for 
reversal,  though  no  specific  instructions  were 
requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  $  216;*  Trial,  Cent  Dig.  i 
62&]  . 

Appeal  from  Court  of '  Common  Pleas, 
Lycoming  County. 

Trespass  by  Edward  T.  Fortney  against 
George  B.  Breon  for  personalinjuries.  From 
judgment  for  plainttff,  defendant  appeals. 
Afllrmed. 

Argued  before  BROWN,  MESTRBZAT, 
POTTER,  ELEIN,  and  MOSCHZISKBR,  JJ. 

John  E.  Cupp,  of  Wllllamsport,  for  appel- 
lant Otto  O.  Kaupp,  of  Wllllamsport,  for 
appellee. 

MOSCHZISKBR,  J.  The  plaintiff  had 
been  employed  in  the  defendant's  box  fac- 
tory for  about  3%  years  prior  to  the  acci- 
dent which  gave  rise  to  this  case,  and  for 
the  last  3  months  .of  that  period  it  was  one 
of  his  duties  to  oil  certain  machinery.  On 
February  9,  1913,  while  preparing  to  oil  a 
machine  which  was  in  motion,  the  plalntlfTs 
right  hand  was  torn  off  just  above  the  wrist 
by  an  unguarded  cogwheel.  The  cog  was  in 
close  proximity  to  a  small  cup  or  receptacle 
for  holding  oil  to  lubricate  the  shaft,  and 
the  plaintiff  was  endeavoring  to  remove  the 
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cap  from  tbla  enp  wben  "tals  band  was 
caught  between  tbe  back  of  tbe  wbeel  and 
tbe  brace  or  timber  upon  which  the  shaft 
rested."    He  thas  describes  the  accident: 

"I  reached  my  hand  up  to  pall  this  cap  off 
the  cup.  I  could  not  puU  it  off  with  my  left 
hand,  and  I  took  another  position  and  I  raised 
my  right  hand  up  and  pulled  it  off,  and  wben  it 
came  off,  it  came  with  such  force  that  it  threw 
my  hand  up  against  the  gearing," 

Immediately  after  this  the  notes  of  testi- 
mony show  the  following  request  made  of 
tbe  witness,  "Now,  step  down  here,  If  you 
will,  Mr.  Fortuey,  and  explain  It  to  us  from 
this  model?"  Tbe  plaintiff  took  a  position 
by  the  model  and  explained  : 

"This  is  the  oil  box ;  there  is  a  cap  that  fits 
over  that,  and  in  raising  that  cap  my  hand  went 
over  it  like  that,  and  in  pulling  it  off  *  *  * 
my  liand  went  up  like  that  (indicating),  and  my 
band  slipped  over  like  that  (indicating)  and 
slipped  right  in  between  tbe  cogs.  My  hand 
slipped  in  the  gearing  there,  and  it  pulled  my 
band  down  between  tne  bridge  tree  and  the  top 
gearing,  and  it  tors  my  hand  off  in  a  moment." 

The  negligence  averred  was  a  failure  to 
guard  the  "said  cog  gearing."  Tbe  plalntltC 
recovered  a  verdict  for  $4.6S0,  upon  which 
Judgment  was  entered,  and  tbe  defendant 
has  appealed. 

[1]  Three  errors  are  assigned:  (1,2)  That 
tbe  court  erred  In  not  giving  binding  In- 
structions and  subsequently  in  not  entering 
judgment  n.  o.  v.  for  the  defendant;  (3)  that 
the  trial  Judge  erred  In  portions  of  his 
charge.  On  the  first  two  assignments,  the 
defendant  contends  that  the  plaintiff  was 
plainly  guilty  of  contributory  negligence 
wben  be  oUed  machinery  In  motion,  and  that, 
under  tbe  role  stated  In  Solt  v.  WllUams- 
port  Radiator  Co.,  231  Pa.  686,  80  Atl.  1119, 
tbe  court  below  should  have  so  held  as  a 
matter  of  law.    In  that  case,  we  said: 

"To  do  an  act  necessary  to  the  performance 
of  the  duties  of  one's  employment  in  a  way 
which  is  obviously  dangerous  when  one  can 
perform  tbe  act  in  another  way  known  to  him, 
which  is  reasonably  safe,  is  contributory  negli- 
gence." 

And  tbe  appellant  contends  that  this  prin- 
ciple controls  tbe  present  appeal.  But  we 
cannot  agree  in  the  contention,  for  here  the 
act  being  performed  at  tbe  time  of  the  in- 
jury was  quite  different  from  that  in  tbe 
Solt  Case,  and  neither  there  nor  in  any  other 
.  Instance  have  we  held  that  It  is  always  and 
dnder  all  circumstances  per  ae  negligence 
ior  one  to  work  at  or  around  running  ma- 
chinery wben  it  is  possible  to  perform  the 
same  service  with  the  machinery  at  a  stand- 
still; whether  or  not  it  be  negligence  so  to 
do  depends  upon  the  surrounding  facts.  In 
some  cases,  such  as  Snyder  v.  Ijongmead 
Iron  Co.,  90  AU.  630,  decided  at  fbis  term, 
Solt  V.  Willlamsport  Radiator  Co.,  supra, 
and  Best  v.  Willlamsport  Staple  (3o.,  218  Pa. 
202,  67  Atl.  205,  tbe  plaintiff's  proofs  and 
admissions  demonstrated  contributory  negli- 
gence so  clearly  that  there  was  no  Issue  for 
tbe  Jury;  wtaereaa,  la  others,  sacb  as  Rals- 


ton T.  Baldwin  Locomotive  Works,  240  Pa. 
14,  87  Atl.  299,  the  proofs,  and  the  Inferences 
to  be  drawn  therefrom,  did  not  plainly  dem- 
onstrate contributory  negligence,  hence  the 
issue  bad  to  go  to  the  jury.  The  rnle  in  the 
Solt  Case  cannot  be  applied  by  a  trial  Judge 
as  a  governing  principle  of  law  that  requires 
a  nonsuit  or  binding  instructions  for  tbe  de- 
fendant, unless  tbe  evidence  not  only  demon- 
strates that  the  plaintiff  was  performing 
work  in  a  way  which  was  obviously  danger- 
ous, wben  another  reasonably  safe  way  was 
known  to  blm,  but  it  also  must  show  that 
this  other  way  was  clearly  and  readily  avail- 
able and  such  as  the  ordinarily  prudent  man 
would  have  adopted  under  similar  ciicnm- 
stances;  and  it  is  far  from  plain  that  this 
was  the  condition  in  tbe  present  case. 

[2]  Where  one  is  charged  with  contribu- 
tory negligence  In  doing  work  In  an  obvious- 
ly dangerous  manner  wben  a  safe  way  was 
open  to  blm,  tinless  the  manner  of  iwrform- 
auce  was  so  unusual  and  clearly  careless 
that  no  two  minds  could  reasonably  disagree 
as  to  tbe  alleged  negligence,  evidence  that 
tbe  injured  person  did  tbe  work  in  the  cus- 
tomary way  prevailing  at  bis  employer's 
shop  is  relevant.  Cramer  v.  Aluminum  C!o., 
239  Pa.  127,  86  Atl.  664;  Lanahan  v.  Ara- 
sapha  Mfg.  Co..  240  Pa.  292,  297,  87  AQ.  286. 
Tbe  testitaony  before  us  indicates  that  it 
was  not  the  custom  of  tbe  defendant's  es- 
tablishment to  stop  the  machinery  when 
work  was  being  x>crformed  thereon  of  the 
character  which  the  plaintiff  was  engaged 
upon  when  he  was  hurt ;  on  the  contrary,  it 
rather  suggests  tbe  reverse  as  the  rule  of 
the  shop.  Under  such  circumstances,  al- 
though the  plaintiff  might  be  guilty  of  an 
assumption  of  risk  (which  defense  was  not 
available  In  the  present  case;  Jones  r.  Car- 
amel Co.,  226  Pa.  644,  652,  74  AU.  613),  yet, 
simply  because  be  worked  at  machinery  in 
motion,  he  would  not  be  guilty  of  per  se  neg- 
ligence. The  testimony  depended  upon  by 
the  defendant  to  show  that  the  injured  man 
could  have  had  the  machinery  stopped,  had 
he  60  requested,  is  not  by  any  means  clear, 
and  the  plaintiff  stated  positively  that  be 
"absolutely  did  not  have  tbe  right"  to  have 
the  machinery  stopped  wben  doing  the  par- 
ticular kind  of  work  that  be  was  engaged 
in  at  the  time  of  the  accident,  and  that  the 
manner  in  which  be  "performed  his  duties 
at  that  time"  was  tbe  usual  and  ordinary 
way;  moreover,  one  of  bis  fellow  workmen 
testified  that  it  was  not  the  custom  of  the 
shop  to  shut  down  running  machinery  when 
such  work  was  being  done. 

[S]  But  even  beyond  tbe  evidence  already 
referred  to,  tbe  Judge  who  heard  the  testi- 
mony states,  in  bis  opinion  refusing  a  new 
trial,  that  the  model  which  was  produced 
before  him  plainly  showed  that  ordinarily 
the  work  of  placing  oil  in  the  cup  in  ques- 
tion could  have  been  performed  "while  the 
machinery  was  In  motion,  with  practically 
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no  danger  *  *  *  ot  coming  In  contact 
with  the  cogs."  It  appears  that  this  model, 
although  used  at  the  trial  by  both  sides, 
was  not  formally  put  in  evidence;  further, 
that,  while  the  plaintifC  was  invited  to  use 
the  model  in  describing  the  accident,  yet. 
Instead  of  the  minutes  in  some  way  showing 
the  various  acts  indicated  by  him  in  con- 
nection therewith,  the  notes  simply  contain 
the  word  "indicating";  so  we  have  no  such 
dear  picture  of  the  occurrence  as  would  Jus- 
tify us  in  saying  that  the  trial  judge  erred 
when  he  stated  the  model  made  it  plain  that 
if  no  unforeseeable  slip  intervened  the  ma- 
chinery could  be  oUed  when  in  motion  with 
'practically  no  danger";  and,  if  this  was 
the  case.  It  oould  not  be  held  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence. 

[4]  We  recently  bad  occasion  to  say,  in 
Wagner  v.  Standard  Sanitary  Mfg.  C!o.,  91 
Atl.  353,  decided  at  this  term: 

"When  a  witness .  indicates  anything  that  is 
Important  to  the  decision  of  an  issue,  counsel 
*  *  *  sbonld  see  that  a  proijer  description  is 
placed  upon  the  record  at  the  time,  showing  not 
merely  the  bare  fact  that  the  witness  indicated 
aometiiing,  but  exactly  what  he  pointed  out,  so 
that  the  notes  may  be  properly  onderstood  by 
one  not  present  at  the  trial." 

Here,  counsel  for  the  defendant.  If  he  con- 
sidered it  Important,  should  have  seen  at 
the  time,  or  on  subsequent  cross-examination, 
that  the  record  disclosed  more  clearly  what 
was  indicated  by  the  plaintiff  in  connection 
with  the  model.  On  the  proofs  as  presented, 
considering  them  as  a  whole,  we  do  not  feel 
that  the  facts,  or  the  inferences  to  be  drawn 
therefrom,  were  so  plain  that  the  issue  as  to 
the  plaintiff's  alleged  contributory  negligence 
could  have  been  taken  from  the  Jury.  It  may 
well  be  that  while  the  plaintiff  was  Intent 
upon  doing  his  work  In  the  customary  man- 
ner prevailing  in  his  employer's  shop,  and 
therefore  la  a  way  which  he  had  reason  to 
believe  his  superiors  approved  and  considered 
reasonably  safe,  his  hand  unexpectedly  and 
acddently  slipped  because  of  the  unusual 
force  he  was  obliged  to  apply  to  the  cap  and 
without  carelessness  on  his  part  Fegley  v. 
Lycoming  Rubber  Co.,  231  Pa.  446,  448,  80 
Atl.  870;  Cramer  v.  Aluminum  Co.,  239  Pa. 
120,  126,  127,  86  Atl.  654;  Lanahan  v.  Ara- 
sapha  Mfg.  Co.,  240  Pa.  292,  297,  87  Atl.  286. 

[(]  As  to  the  negligence  of  the  defendant, 
that  is  apparent;  for  had  he  obeyed  the  re- 
quirements of  the  Act  of  May  2,  1905  (P.  L. 
352),  this  unfortunate  accident  would  not 
have  resulted,  but,  instead  of  so  doing,  he 
left  the  cogs  which  caused  the  injury  entirely 
unprotected,  although  there  was  no  conten- 
tion that  it  was  impracticable  to  guard  them ; 
and,  Incidentally,  it  developed  in  the  testi- 
mony, without  objection  from  counsel  fOr  the 
defense,  that  some  seven  months  after  the  in- 
jury to  the  plaintiff  they  still  continued  in 
the  same  unguarded  state. 

[1]  The  remaining  question  la:    Granting 


the  case  was  for  CUe  Jury,  ^as'ieversdhls  er- 
ror committed  in  the  course  of  its  submis- 
sion T  The  uncontroverted  testimony  upon 
the  subject  indicated  that  prior  to  the  acci- 
dent the  plaintiff  was  a  strong,  healthy,  in- 
dustrious young  man,  33  years  old,  who  had 
been  steadily  employed  since  17;  that  for 
some  time  he  had  been  earning  more  than 
$800  per  year  in  wages  from  the  defendant; 
that  he  would  probably  live  at  least  33  years 
more ;  that  bad  he  not  been  injured  his  earn- 
ing power  would  have  continued  along  aver- 
age lines ;  and  that  the  accident  caused  him, 
in  addition  to  considerable  actual  exx)ense 
and  physical  suffering,  the  loss  of  his  right 
hand,  with  the  consequent  diminution  of 
earning  power  ensuing  to  one  dependent  upon 
manual  labor  for  a  livelihood.  The  third  as- 
signment refers  to  a  portion  of  the  charge 
dealing  with  this  evidence  in  connection  with 
the  measure  of  damages.  Thereunder,  the 
sole  spedflc  complaint  is  that  the  trial  Judge 
practically  withdrew  from  the  consideration  of 
the  Jury  the  proofs  affecting  "the  prior  state 
of  health,  habits,  and  character,  perils  of  em- 
ployment, present  characteristics  and  other 
circumstances  surrounding  the  life  of  the 
plaintiff,"  and  that  his  Instmctions  on  the 
question  of  the  damages  were  likely  to  create 
the  impression  that  the  only  testimony  the 
Jury  had  to  consider  was  the  evidence  relating 
to  the  plaintiff's  earning  power  before  and  aft- 
er the  accident  The  excerpt  contained  in  the 
specification  of  error,  standing  alone,  may 
appear  to  Justify  the  appellant's  criticism; 
but  not  so,  when  this  portion  of  the  charge  is 
taken  in  connection  with  its  context  In  the 
first  place  the  Judge,  using  our  words  in 
Goodbart  v.  Penna.  R.  R.  Co.,  177  Pa.  1,  14, 
35  AU.  191,  55  Am.  St  Rep.  705,  informed 
the  Jury  that,  for  the  purposes  of  their  con- 
sideration the  damages  could  be  divided  into 
"three  principal  Items":  First,  the  expenses; 
second,  compensation  for  pain,  suffering,  and 
inconvenience;  and,  third,  loss  of  earnings 
and  diminution  of  earning  power;  and  the 
Instructions  relating  to  the  last  of  these  items 
is  the  only  matter  assigned  for  error.  He 
said: 

"It  has  been  admitted  that  according  to  the 
Carlisle  Tables  this  plaintiff's  expectancy  of 
life  will  be  332/ioo  years,  and  yet  he  may  not 
live  a  year;  this  table  cannot  be  taken  as  def- 
initely establishing  the  plaintiff's  expectancy  of 
life,  but  may  be  considered  with  all  the  other 
elements  in  reaching  a  dedsion  upon  this  ques- 
tion." 

He  then  called  attention  to  the  testimony 

concerning  the  plaintiff's  actual  earnings,  and 

stated: 

"This  testimony  should  be  taken  Into  consid- 
eration when  deciding  what  the  earning  power 
of  the  plaintiff  was,  you  should  also  take  into 
consideration  when  fixing  this  item,  what  his 
earning  power  will  be  in  the  future;  and  from 
these  facts,  that  is,  from  what  his  earning  pow- 
er was  and  what  it  will  be,  you  should  conclude 
what  the  loss  of  earning  power  will  be  because 
of  the  acGident.'' 
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After  tbis,  he  told  the  Jnry  Quit,  wbUe  the 
tasttmoDy  concerning  the  wages  tbe  plaintiff 
was  recelTing  at  the  time  of  the  accident  did 
not  absolntely  fix  hla  earning  capacity,  yet  it 
should  be  "given  weight  ip  determining  what 
bis  actual  earning  power  was."  Finally,  he 
said: 

"In  making  np  yonr  Terdict  yon  only  nse  the 
items  which  I  have  mentioned  as  the  means  or 
method  of  deciding  what  the  total  amount  of 
damages  is,  if  any,  that  should  be  allowed." 

When  we  look  at  the  part  of  the  charge  un- 
der consideration  as  a  whole,  It  is  evident 
that  the  final  words  employed  by  the  trial 
Jndge,  to  the  effect  that  the  Jnry  should  "only 
nse  the  items  which  I  have  mentioned,"  did 
not  apply  to  items  of  proof,  but  to  the  "three 
principal  items"  Into  which  he  had  divided 
and  classified  the  damages  at  the  beginning 
of  bis  Instructions,  and  it  is  clear  that  he  did 
not  Intend  a  restriction  upon  the  evidence 
the  Jnry  were  to  take  into  account  In  arriv- 
ing at  their  final  determination;  for,  at  the 
very  start,  he  told  them  that  In  deciding  as  to 
the  probable  duration  of  the  plaintiflrs  life 
the  "other  evidence"  in  the  case  was  to  be 
considered,  and  this  necessarily  must  have 
been  Int^ded  and  understood  to  mean  the 
other  evidence  relating  to  the  plaintUTs 
health,  habits,  eta    Of  course,  strictly  speak- 


ing, the  attention  of  tbe  triers  ongfat  to  hava 
been  expressly  directed  to  the  evidence  relat- 
ing to  the  "drcomstances  concerning  the  life 
of  the  plaintiff,"  and  they  should  have  been 
Informed  regarding  Its  place  In  their  deliber- 
ations. Therefore,  possibly,  the  portion  of 
the  charge  assigned  for  error  may  be  termed 
inadequate  In  this  respect,  and  perhaps  it  is 
open  to  ]nst  criticism  In  other  particnlars. 
but  it  contains  no  positive  misstatement  of 
law  or  anything  tantamount  thereto.  The  de- 
fendant did  not  make  any  special  request  for 
instructions  on  the  damages  or  the  evidence 
relative  thereto,  and  he  took  no  specific  ex- 
ception to  those  given. 
[7]  Under  snch  circumstances,  the  rule  Is: 
"If  an  instmction  is  clearly  erroneous  upon 
the  question  of  damages,  it  is  ground  for  re- 
versal, no  matter  whether  specific  instructions 
were  requested  or  not;  but,  if  the  charge  be 
only  inadequate,  it  is  tbe  duty'  of  counsel  to  ask 
for  more  definite  instmctions,  and  failure  to 
do  so  will,  as  a  rule,  be  deemed  a  waiver  of  any 
objections  that  might  otherwise  be  made" — es- 
pecially where  it  is  obvious  that  no  harm  was 
done  by  the  matter  complained  of.  Bums  v. 
Penna.  R.  R.  Co.,  239  Pa.  207,  86  AO.  786. 

And  this  rule  applies  in  the  present  in- 
stance. 

The  assignments  of  error  are  ovenrnledr 
and  the  Judgment  Is  affirmed. 
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(88  Ooan.  488) 

8TATB  •!  rd.  I<EWIS  ▼.  BOARD  OP  EDU- 
CATION OF  NEW  HAVEN  et  aL 

(SopKme  CSonrt  of  Errors  of  Connecticat    July 
IS,  1914.) 

Schools  and  School  Districts  (|  146*)— 

Teachers'  Retirement  Funi>— "Teachhb*— 

"Pbeviodb." 

A  city  public  school  teacher  who.  after 
nearly  60  yean  of  service,  resigned  in  1908  is 
not  entitled  to  an  annuity  from  the  teachers'  re- 
tirement fund  eatablisbed  by  Act  July  18,  1911 
(16  Sp.  Laws,  p.  823),  for  the  benefit  of  public 
teachers,  and  defining  the  word  "teacher"  to  in- 
clude all  teachers  regularly  employed  in  the  pub- 
lic day  schools  and  etTing  a  retired  teacher  an 
annuity  of  one-half  of  his  annual  salary  for  the 
fiTe  years  prior  to  the  date  of  his  retirement, 
and  providing  for  retired  teachers  who  lutve 
taught  in  the  schools  for  40  years  previous  to 
the  date  of  the  act,  the  word  "previous"  being 
synonymous  with  "next  prior  to"  or  "next  pre- 
ceding" and  not  including  a  period  before  the 
date  the  act  became  effective. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  146.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  6892,  7813;  vol.  6,  p.  664S.] 

Case  Reserved  from  Superior  Court,  New 
Haven  County ;  William  H.  Williams,  Judge. 

Mandamus  by  the  state  of  Connecticut,  on 
the  relation  of  John  O.  Lewis,  against  the 
Board  of  Education  of  New  Haven  and  oth- 
ers to  compel  the  board  to  pay  and  its  presi- 
dent and  secretary  to  sign  and  issue  to  re- 
lator an  order  on  the  retirement  fund  pro- 
vided by  16  Sp.  Laws,  p.  323,  for  an  annuity 
claimed  to  be  due  him.  Cause  tried  on  mo- 
tion to  quash  the  altematiye  writ  Issued, 
and  reserved  on  stipulation  of  the  parties  for 
the  advice  of  the  Supreme  Court  of  Errors 
on  questions  of  law  arising  on  the  pleadings 
and  the  Judgment  to  be  entered  thereon.  Su- 
perior court  advised  to  sustain  motion  tb 
quash  and  render  Judgment  for  respondents. 

Edward  H.  Rogers,  of  New  Haven,  and 
Ralph  H.  Clark,  of  Derby,  for  relator. 
Charles  Kleiner  and  Henry  H.  Townsbend, 
both  of  New  Haven,  for  respondents. 

WHEELER,  J.  An  amendment  to  the 
charter  of  New  Haven  approved  July  18, 
1911  (S.  L.  vol.  16,  p.  823)  established  a 
"teachers'  retirement  fund"  for  the  benefit 
of  the  pnbUc  day  teachers  of  New  Haven,  to 
be  made  np  of  public  and  private  gifts,  of 
assessments  upon  the  annual  salaries  of  all 
such  teachers,  and  of  that  portion  of  such 
salaries  which  had  been  appropriated  for  the 
fiscal  year,  but  remained  unpaid  because  of 
tbe  illness,  resignation,  or  absence  of  the 
teacbers.  The  act  constituted  a  board  of 
retirement,  and  provided  that,  upon  a  majori- 
ty vote  of  this  board  and  of  the  board  of 
education,  the  teachers  of  the  public  day 
schools  who  bad  served  for  varying  named 
periods  might  be  placed  upon  the  retired  list, 
and  granted  to  the  teacher  so  retired  an  an- 
nuity equal  to  one-half  his  or  her  salary  for 
tbe  5  years  last  previous  to  tbe  date  of  re- 


tirement It  also  provided  for  a  disability 
list  and  for  an  annuity  to  be  paid  from  such 
fund  to  tbe  teadier  placed  thereon. 

The  relator  had  been  a  teacher  in  the  New 
Haven  day  schools  from  September  1,  1858, 
to  May  22, 1908,  when  the  board  of  education 
accepted  bis  rMignation  with  regret 

On  December  22,  1011,  and  subsequent  to 
tbe  approval  of  this  amendment,  tbe  relator 
was,  upon  recommendation  by  a  majority  vote 
of  the  board  of  retirement  and  of  tbe  board 
of  education,  placed  upon  tbe  retired  list  of 
teachers  provided  for  by  tbe  amendm^t 
The  relator,  if  legally  placed  upon  tbe  re- 
tired list  was  entitled  to  an  annuity  of  $800 
a  year,  and  this  annuity  was  paid  him  from 
this  fund  from  January  1,  1912,  to  Decem- 
ber 1,  1912,  when  tbe  respondents  discon- 
tinued its  payment  and  have  since  refused 
to  pay  the  same. 

Tbe  relator  duly  made  application  for  a 
writ  of  mandamus  against  tbe  members  of 
the  board  of  education  to  compel  payment  of 
tbe  annuity,  and  against  Its  president  and 
secretary  to  compel  tbem  to  sign  and  issue 
to  tbe  relator  an  order  on  this  fund  for  tbe 
annuity,  claiming  to  be  a  teacher  within  sub- 
divisioB  8  of  section  6  of  the  amendment 

"Sec.  6.  (1)  Upon  a  majority  vote  of  th« 
board  of  retirement  and  a  majori^  vote  of  the 
board  of  education,  any  teacher  who  has  taught 
in  public  day  schools  for  a  period  of  thirty 
years,  of  which  period  tbe  last  twenty  years 
shall  have  been  in  said  public  day  schools  of 
the  New  Haven  city  school  district  shall  be 
placed  on  the  retiree  list  (2)  Any  teacher  of 
the  public  day  schools  of  the  New  Haven  city 
school  district  who  has  reached  the  age  of  sixty- 
five  years  or  over,  and  who  has  taught  for  a 
period  of  not  less  than  thirty  years,  of  which 
period  the  last  twenty  shall  have  been  in  the 
public  day  schools  of  the  New  Haven  city 
school  district  shall  have  the  right  to  apply  to 
the  board  of  retirement  to  be  placed  on  the  re- 
tired list  If  said  application  shall  be  approved 
by  a  majority  vote  of  said  board  of  retirement 
and  a  like  vote  of  said  board  of  education,  the 
applicant  shall  be  placed  <»i  the  retired  list 
(3)  Any  teacher  who  has  taught  in  the  public 
day  schools  of  tbe  New  Haven  city  school  dis- 
trict for  a  period  of  forty  years  previous  to  tbe 
date  when  this  act  becomes  operative  shall, 
upon  recommendation  by  a  majority  vote  of  the 
board  of  retirement  and  a  majority  vote  of  the 
board  of  education,  be  placed  upon  the  retired 
list" 

To  the  alternative  writ  the  respondents 
filed  their  motion  to  quasb  upon  practically 
two  grounds,  the  decision  of  which  controls 
the  Judgment  to  be  rendered,  since  the  par- 
ties stipulated  that  judgment  should  be  en- 
tered without  further  pleadings.  These 
grounds  are:  First  the  relator  ceased  to  be 
a  teacher  3  years  before  the  passage  of  tbe 
amendment  and  therefore  does  not  come 
within  its  terms;  second,  if  tliis  clause  does 
include  the  relator,  it  is  unconstitutional,  be- 
cause an  attempt  to  grant  exclusive  privi- 
leges to  a  certain  set  of  persons,  and  to  give 
compensation  to  a  former  employe  and  to  de- 
vote public  funds  to  private  uses.  Our  view 
of  tbe  act  makes  it  unnecessary  to  pass  upon 
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tbe  second  or  coostftational  gronnd  of  the 
motion  to  quash. 

The  purpose  of  the  act  Is  the  establishment 
at  a  "teachers'  retirement  fnnd,"  for  the  ben- 
efit of  the  teachers  of  the  public  day  schools 
of  New  Haven,  section  1.  Unless  the  act 
makes  it  clear  that  a  different  meaning  was 
Intended,  the  natnral  meaning  most  prevalL 
A  fnnd  for  the  benefit  of  teachers,  In  the  nat- 
nral nse  of  the  term,  refers  to  active  teach- 
ers, and  not  to  retired  teachers. 

The  relator  ceased  to  be  a  teacher  In  the 
New  Haven  schools  when  his  resignation  was 
accepted.  He  could  no  more  with  propriety 
be  called  a  teacher  than  one  who  had  retired 
from  business  could  be  called  a  business  man. 
Instead  of  indicating  that  the  beneficiaries 
of  this  fund  might  be  the  retired,  as  well  as 
the  active,  teadier,  the  act  conveys  unmis- 
takably the  contrary.  It  defines,  in  section 
10,  the  term  "teacher,"  as  used  in  the  act,  to 
include  "all  teachers  regularly  appointed  and 
employed  in  the  public  day  schools,  by  the 
board  of  education."  The  teacher  referred 
to  in  this  act  is  one  who  is  employed  In  the 
pnbllc  day  schools  of  New  Haven.  The  re- 
lator was  not  so  employed  when  the  act  took 
effect;  his  employment  had  ceased  S  years 
previous. 

The  act  provides  (section  9)  that  the  em- 
ployment of  a  teacher  after  the  act  becomes 
iterative  shall  be  made  subject  to  its  provi- 
sions. Section  12,  The  employment  must 
refer  to  the  active  teacher ;  and,  had  the  act 
contemplated  the  retired  teacher.  It  would 
have  made  him  also  subject  to  its  provisions. 

Section  7  of  the  act  gives  the  retired  teach- 
er an  annuity  of  "one-half  of  his,  or  her 
average  annual  salary  for  the  five  years  last 
previous  to  the  date  of  his  or  her  retire- 
ment" The  annuity  is  based  upon  the  salary 
for  the  6  years  prior  to  the  date  of  retire- 
ment The  relator  had  had  no  salary  for  3 
years  prior  to  the  date  of  his  retirement  The 
statutory  basis  for  determining  the  annuity 
is  In  his  case  nonexistlng. 

The  relator  contends  that  subdivisions  1 
and  2  of-  section  5  relate  to  the  active  teach- 
er, while  subdivision  3  relates  to  the  retired 
teacher  who  has  taught  in  the  school^  of 
New  Haven  for  a  period  of  40  years  previous 
to  the  date  when  the  act  became  operative. 
The  word  "previous"  In  this  connection  is 
synonymous  with  "next  prior  to,"  or  "next 
preceding."  The  period  of  time  referred  to 
did  not  include  a  period  of  time  which  ended 
20,  10,  or  even  3  years  prior  to  the  date  the 
act  became  effective.  Such  a  construction 
would  take  from  the  language  its  ordinary 
■ignificance. 

The  relator  rests  his  claim  mainly  upon  his 
inference  that  the  third  subdivision  Is  mean- 
inglesst  unless  his  interpretation  of  it  is  ac- 
cepted. He  urges  that  if  subdivision  3  re- 
lates to  the  active  teacher,  it  was  an  un- 
necessary provision,  since  the  teacher  could 
have  secured  his  retirement  under  subdivi- 
sions l-and  2,  10  years  earlier. 

In  order  to  make  this  subdivision  effective, 


the  relator  inslsta  It  most  be  htSA  to  com- 
prise a  distinct  class — namely,  the  retired 
teacher — otherwise  it  cannot  be  held  to  com- 
prise a  distinct  dass.  If  this  were  the  troe 
interpretaticm  of  this  subdivision,  there  would 
be  much  force  in  the  argument 

We  find  nothing  in  the  act  which  can  give 
this  subdivision  a  retroactive  effect  and  noth- 
ing in  the  act  which  was  intended  to  form  a 
class  of  the  retired  teachers.  Nor  are  we 
permitted  by  the  terms  of  the  act  to  hold 
that  this  subdivision  creates  a  class  of  the 
retired  teachers.  The  retirement  fund  is  in 
part  made  up  of  an  assessment  upon  the 
salaries  of  all  teachers.    Section  1. 

Under  section  7  no  annuity  can  be  paid  ta 
teachers  within  the  first  two  classes  of  sub- 
divisions 1  and  2,  nnless  the  retired  teacher 
has  first  paid  into  the  fund  a  som  equal 
to  the  annuity  paid  him  or  her  for  the  first 
year,  and,  if  the  retiring  teacher  shall  not 
have  paid  such  sum,  the  trustees  of  the  fund 
are  required  to  deduct  20  per  cent  from  the 
monthly  annuity  payments  until  these  con- 
tributions to  the  fund  by  or  for  the  retiring 
teacher  shall  equal  this  sum. 

The  class  provided  for  in  the  third  subdi- 
vision is  specifically  exempted  from  these 
contributions  to  the  fnnd.  The  40-year  class 
may,  immediately  after  the  act  becomes  oper- 
ative, secure  the  benefit  of  the  annuity  pro- 
vided without  having  contributed  anything 
to  the  fund  either  by  assessments  paid  or  by 
deductions  made  by  the  trustees.  Such  is  the 
advantage  accorded  the  teacher  of  40  years' 
service  over  the  teacher  of  30  years'  of  the 
other  two  classes. 

Clearly,  then,  though  subdivision  3  does  re- 
late to  the  active  teacher,  it '  constitutes  a 
class  distinct  from  the  other  two  classes  pro- 
vided for. 

If  the  relator  be  correct  that  this  subdivi- 
sion does  not  relate  to  the  active  teacher, 
it  follows  that  the  active  teacher  who  has 
taught  40  years  must  be  retired  under  the 
two  classes  of  subdivisions  1  and  2,  and  re- 
quired to  contribute  to  the  retirement  fund, 
as  all'  other  members  of  these  two  classes 
must  Under  this  interpretation  the  40-year 
teacher  retired  prior  to  the  operation  of  the 
act  receives  a  greater  benefit  than  the  40- 
year  teacher  retired  subsequent  to  the  opera- 
tion of  the  act.  The  injustice  of  this  is  ap- 
parent It  would  violate  the  cardinal  feature 
of  this  act — equality  of  treatment  of  all 
teachers.  It  would  give  the  teacher  retired 
prior  to  the  act  an  annuity  in  a'  fund  to 
which  he  had  contributed  nothing,  and  com- 
pel all  active  teachers  to  help  pay  his  an- 
nuity. 

Seasonable  considerations  may  be  suggest- 
ed to  uphold  the  fairness  of  a  requirement 
which  compels  all  active  teachers  to  con-; 
tribute  toward  the  annuity  of  one  of  their 
number  who. has  spent  40  years  In  the  com- 
mon service.  None  have,  been  presented  to 
us  or  have  occurred  to  us  to  Justify  a  com- 
pulsory' assessment'  upon  .all  -active  teachers 
to  help  pay  an  annuity  to  one  who.  Md  re- 
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tired  from  the  service  3  years  before  the  re- 
tirement fond  was  created. 

The  act  before  ua  la  not,  in  our  Judgment, 
ansceptlble  of  the  construction  the  relator 
accords  it 

The  superior  coart  la  advised  to  sustain 
the  motion  to  Quash,  and  render  Judgment 
for  the  respondents. 

The  other  Judges  concurred. 

(88  Conn.  4U) 
MUNSON  T.  DB  TAMBLE  MOTORS  00. 
et  al. 

(Supreme  Court  of  Errors  of  Connecticat    July 
18,  1914.) 

1.  Appkai.  and  Ebbob  (S  1010*)— Bvidbno*- 

FlNDINGS— RBTIBW. 

Where  the  evidence,  made  a  part  of  the  rec- 
ord under  Gen.  St  1S02,  t  797,  proTlding  that, 
when  a.  finding  of  facts  has  been  filed,  either 

£arty  may  file  a  copy  of  the  evidence  and  rul- 
iga,  and  the  court  shall  thereupon  certify  a 
statement  of  the  evidence  and  rulings,  and  the 
Supreme  Court  of  Error  shall  examine  the 
whole  record,  showed  that  an  automobile  manu- 
facturing company,  keeping  its  account  with  a 
bank,  drew  a  draft  on  a  buyer  of  an  automobile 
to  the  order  of  the  bank,  and  delivered  the  same 
to  the  bank,  which  shipped,  as  consignor,  the 
automobile  to  the  buyer,  that  the  buyer  paid 
to  the  agent  of  the  bank  the  agreed  price  be- 
fore having  had  an  opportunity  to  examine  the 
automobile,  which  did  not  conform  to  the  con- 
tract, and  that  the  assistant  cashier  of  the  ban^ 
by  letter  admitted  that  the  bank  purchased  the 
automobile  from  the  company  giving  it  credit 
therefor,  Uie  court  on  appeal  would  not  disturb 
the  finding  that  the  bank  became  the  purchaser 
and  owner  of  the  automobile  and  forwarded  the 
same  in  performance  of  the  contract  of  sale, 
and  that  the  buyer  paid  the  price,  because  there 
was  evidence  reasonably  justifying  the  conclu- 
sion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3079-3082,  4021;  Dec. 
Dig.  I  1010.*] 

2.  GABBins  (I  88*>— Bnx  or  Ladiro— Tkans- 
TBB— Rights  or  jPabties. 

Plaintiff  ordered  from  a  motor  car  oompany 
an  automobile,  and  authorised  a  draft  with  bill 
of  lading  attached.  The  company  drew  a  draft 
on  plaintifl  for  the  price,  but  prior  thereto  the 
company  sold  to  the  bank  the  automobile  and 
the  draft  payable  on  surrender  of  the  bill  of 
lading,  which  stipulated  that  no  inspection 
would  be  permitted.  The  buyer  paid  the  draft 
before  inspection,  and  he  thereafter  discovered 
that  the  car  did  not  conform  to  the  contract. 
BeU,  that  plaintiff  could  recover  from  the 
bank  the  amount  of  the  draft  and  freight  charges 
paid. 

[£M.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fj  179-190 ;  Dec.  Dig.  |  68.*] 

8.   SaLKS   (I   226*)— ASSIONMXNT   OF  CORTBAOT 
— ^EqtriTIES  AOAINBT  ASSIONOB. 

One  who  takes  an  assignment  of  a  contract 
of  a  seller  takes  the  contract  subject  to  all  equi- 
ties that  the  buyer  may  have  against  the  seller. 
(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  e2&-d44;    Dec.  Dig.  |  226.*] 

4.  EviDBNCK  (I  244*)— Acts  ov  AaBin»— Ad- 

UISSIBILITT  OF   EVIDKNCB. 

where  the  cashier  of  a  bank  wrote  a  letter 
as  to  a  business  in  which  he  was  employed,  and 
while  actually  engaged  in  that  business,  a  state- 
ment of  fact  in  and  about  the  business  contained 


in  the  letter  was  admissible  against  die  bank 
and  binding  on  it. 

[Ed.  Note.— For  other  cases,  see  Evidenci^ 
Cent  Dig.  ||  916-936;   Dec.  Dig.  {  244.*] 

Appeal  from  Superior  Court,  New  Haven 
Connty;  Edwin  B.  Qager,  Judge: 

Action  by  Harvey  S.  Munson  against  the 
De  Tamble  Motors  Company  and  the  Nation- 
al Exchange  Bank  to  recover  for  money  had 
and  received,  and  for  damages  for  breach  of 
contract  There  was  a  Judgment  for  plain- 
tiff, and  the  National  Exchange  Bank  ap- 
peals.   Affirmed. 

Leonard  M.  Daggett,  of  New  Haven,  for 
appellant  Ralph  H.  Clark,  of  Derby,  and 
James  H.  Webb,  of  New  Haven,  for  appellee. 

RORABAOK,  J.  The  plaintiff  resides  In 
New  Haven,  Conn.  The  defendants,  the  De 
Tamble  Motors  Company  and  the  National 
Exchange  Bank,  are  corporatlona,  and  are 
both  located  in  Anderson,  In  the  state  of  In- 
diana. In  April,  1912,  the  president  of  tba 
bank  was  also  the  vice  president  at  tbe  De 
Tamble  Motors  Company. 

The  original  complaint  contained  the  com- 
mon counts.  On  the  return  day  the  plaintiff 
filed  a  bill  of  particulars  showing  that  his 
claim  was  for  money  .paid,  laid  out,  and  ex- 
I)ended  for  the  defendants,  and  money  had 
and  received  by  the  defendants,  being  $1,141.- 
20  paid  by  the  plaintiff  on  a  certain  draft  of 
the  De  Tamble  Motors  Company,  payable  to 
the  order  of  the  defendant  the  National  Ex- 
change Bank,  for  which  the  plaintiff  received 
no  consideration,  and  for  freight  on  one  au- 
tomobile from  Anderson,  Ind.,  to  New  Haven, 
Conn.,  paid  by  the  plaintiff,  $45.60,  making 
a  total  of  $1,186.80.  At  the  same  time  that 
the  plaintiff  filed  his  bill  of  particulars  h» 
also  filed  and  made  part  of  bis  complaint  a 
special  count  by  way  of  amendment  Thla 
special  count  contained  an  allegation  that: 

"The  De  Tamble  Motors  Company  assigned  or 
transferred  to  the  defendant  the  National  Ex- 
change Bank,  of  Anderson,  Ind.,  the  said  con- 
tract of  the  plaintiff  to  purchase  said  Model  L 
automobile,  equipped  and  furnished  as  afore- 
said, upon  the  terms  and  conditions  before  set 
forth,  and  turned  over  and  delivered  to  said  the 
National  Exchange  Bank  an  automobile  to  be 
dipped  to  the  plaintiff  in  pretended  compli- 
ance with  said  contract" 

[1]  This  evidence,  which  has  been  made 
part  of  the  record  under  the  provisions  of  the 
General  Statutes  (Rev.  1002,  |  797),  does  not 
warrant  this  court  in  correcting  that  part 
of  the  finding  in  which  the  trial  court  states 
that: 

"In  and  by  the  transaction  hereinbefore  set 
forth  as  understood  and  intended  by  said  bank 
and  said  Motors  Company,  said  National  Ex- 
change Bank  became  the  purchaser  and  owner 
of  said  automobile  and  incidentals,  as  described 
in  said  bill  of  lading,  and,  as  hereinafter  stated 
forwarded  the  same  because  of  and  in  perform- 
ance of  the  undertaking  for  tiie  order  of  an  au- 
tomobile given  to  the  Motors  Company  herein- 
before set  forth,  and  for  payment  of  which  said 
draft  was  made." 
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It  Is  conceded  that  the  National  Exchange 
Bank  and  the  Motors  Company  are  both  lo- 
cated and  doing  business  in  the  same  town 
In  Indiana.  The  president  of  the  bank  is  al- 
so vice  president  of  the  Motors  Company. 
The  Motors  Company  when  this  transaction 
occurred  kept  its  account  with  the  National 
Exchange  Bank.  The  Motors  Company  made 
draft  on  the  plaintiff  to  the  bank  and  deliver- 
ed It  to  the  bank,  which  credited  the  account 
of  the  Motors  Company  with  the  proceeds  of 
the  same,  and  the  Motors  Company  there- 
after drew  against  the  deposit  by  check. 

The  bank  was  the  consignor  and  shipper 
of  the  automobile ;  the  plaintiff,  supposing  it 
to  be  such  an  automobile  as  he  liad  ordered 
from  the  Motors  Company,  paid  to  the  agent 
of  the  bank  the  agreed  price  thereof,  and  ob- 
tained from  the  bank  in  New  Haven,  the 
defendant's  agent,  the  bill  of  lading  that  had 
been  issued  to  the  defendant  bank,  showing 
that  it  had  shipped  to  its  own  order  a  cer- 
tain automobile.  The  bill  of  lading  contain- 
ed the  following: 

"The  surrender  of  this  original  order  bill  of 
lading  properly  indorsed  shall  be  required  before 
the  delivery    of   the   property.     Inspection   of 

groperty  covered  by  this  bill  of  lading  will  not 
e  permitted  nnless  piorided  by  law  or  unless 
permission  is  indorsed  on  this  original  bill  of 
lading  or  given  in  writing  by  the  shipper." 

No  such  permission  was  given,  nor  does  It 
appear  that  the  platntifl  saw  or  knew  of  this 
clause  in  the  bill  of  lading  until  after  he  had 
made  payment  to  the  New  Haven  bank  for 
the  defendant 

Upon  the  trial  of  the  case  In  the  superior 
court  the  plaintiff  offered  and  introduced  in 
evidence  a  letter  from  the  defendant  to 
James  H.  Webb,  the  attorney  for  the  plain- 
tiff.   This  letter  contained  the  following : 

"National  Exchange  Bank  (No.  4685),  Andei^ 
son,  Ind.,  Jnne  27,  1912.  James  H.  Webb,  Ai- 
ling, Webb  &  Morehouse,  New  Haven,  Conn. 
Dear  Sir:  We  beg  to  acknowledge  receipt  of 
your  favor  of  the  24tb,  which  was  the  first 
statement  of  the  case  of  Mr.  Munson  against  the 
De  Tamble  Motors  Co.  of  this  city  we  bad  ever 
rec'd.  We  have  no  means  of  knowing  the  un- 
derstanding Mr.  Munson  should  have  with. the 
De  Tamble  Motors  Co.  We  purchased  this 
property  from  the  De  Tamble  Motors  Co.  giv- 
ing them  full  amount  for  same  to  wit,  $1,200.00, 
and  this  property  would  not  be  subject  to  at- 
tachment by  Mr.  Munson  as  against  our  rights. 
But  we  do  not  desire  to  enter  into  any  contro- 
versy or  encourage  tlie  De  Tamble  Motors  Co. 
here  to  attempt  to  evade  any  agreement  they 
have  heretofore  made." 

This  letter  was  signed  by  Geo.  S.  Parker, 
assistant  cashier  of  the  National  Exchange 
Bank.  Mr.  Parker  was  afterwards  called  as 
a  witness  for  the  defense,  and  examined  by 
the  defendant's  counsel  concerning  the  trans- 
actions in  controversy,  but  the  witness  did 
not  deny  that  the  bank  had  purchased  the 
car  from  the  De  Tamble  Motors  Company  as 
claimed  by  the  plaintiff. 

The  record  shows  that  there  was  evidence 
from  which  the  trial  court  could  have  rea- 
sonably reached  the  conclusions  quesUoned 
by  the  motion  to  correct'  Xberefore  the  mo- 
tion is  denied. 


[2]  The  finding  as  made.  In  substance,  es- 
tablished the  following  facts:  In  April,  1912, 
the  plaintiff  ordered  of  the  Motors  Com- 
pany, a  car.  Model  L,  fully  equipped,  and 
authorized  a  draft  through  the  Yale  National 
Bank,  with  bill  of  lading  attached.  On  June 
4,  1912,  the  Motors  Company  drew  upon  the 
plaintiff  a  sight  draft  for  $1,200,  which  was 
subsequently  corrected  to  $1,140,  with  ex- 
change. On  or  prior  to  that  date  the  Motors 
Company  sold  to  the  National  Exchange 
Bank  the  car  and  furnishings,  and  also  the 
draft  of  the  plaintiff  Munson  payable  at  sight 
on  surrender  of  the  bill  of  lading.  On  June 
4th  or  5th  this  car  was  delivered  to  the  car- 
rier at  Anderson,  Ind.,  and  a  bill  of  lading 
was  Issued  in  which  the  defendant  the  Na- 
tional Exchange  Bank  was  described  as  ship- 
per, destination  New  Haven.  The  automo- 
bile was  consigned  to  the  order  of  the  de- 
fendant the  National  Exchange  Bank.  The 
New  Haven  bpnk  received  the  draft  with 
the  bill  of  lading  attached,  and  notified  the 
plaintiff,  who  thereupon  paid  the  draft  and 
exchange  as  corrected,  $1,140.20,  received  the 
Mil  of  lading,  and  also  paid  the  freight 
charges  $45.60.  Upon  opening  the  freight 
car  he  found  that  the  car  shipped  was  not 
the  one  ordered,  and  he  refused  to  receive 
it.  This  action  is  brought  to  recover  the 
amount  paid  by  the  plaintiff  upon  the  draft 
and  for  freight  of  the  defendant,  as  money 
bad  and  received. 

It  is  conceded  that  as  between  the  plaintiff 
and  the  Motors  Company  the  plaintiff  bad  a 
right  of  action  for  breach  of  contract  against 
the  Motors  Company. 

The  question  now  arises :  Did  the  defend- 
ant bank  become  liable  to  the  plaintiff  for 
the  money  which  he  paid  to  it? 

It  may  be  observed  that  this  is  not  the  or- 
dinary case  where  a.  bank  discounts  a  draft 
in  its  favor  with  a  bill  of  lading  attached. 
In  such  a  case  the  law  is  almost  universal 
that: 

"A  bank  which  discounts  a  draft  with  bill  of 
lading  attached  is  not.  In  the  absence  of  bad 
faith,  answerable  to  the  drawee  for  the  perform- 
ance of  the  consiKDor'g  contract."  Hawkins  v. 
Alfalfa  Products  Co.,  152  Ky.  152,  153  S.  W. 
201,  44  L.  R.  A.  (N.  8.)  600. 

In  the  same  case,  upon  page  603  of  44  L. 
R.  A.  (N.  S.),  it  la  stated  that: 

"To  impose  upon  the  transferee  of  a  bill  of 
lading,  who  takes  it  in  good  faith,  for  a  valuable 
consideration,  the  duty  of  fulfilling  the  con- 
tract between  the  seller  and  the  buyer  would  im- 
pair, it  not  destroy,  the  value  of  bilb  of  lading 
as  instruments  of  trade  and  commerce,  in  the 
transaction  of  which  they  p\s.y  so  useful  a  part. 
No  bank  would  feel  safe  m  advancing  or  lend- 
ing money  on  a  bill  of  lading,  if  the  law  bur- 
dened it  with  the  performance  of  the  contract 
between  the  seller  and  the  buyer,  that  it  was  not 
a  party  to." 

The  law  accords  such  protection  to  a  hold- 
er of  a  bill  of  exchange  taken  in  the  course 
of  business  for  value,  and  legislation  in  some 
of  the  states  of  the  Union  has  extended  to 
the  same  class  of  iiersonsa  similar  protection 
in  other  contracts.     But  this  concession  is 
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made  for  the  secnrlty  and  convenience,  if  not 
to  the  neceesltles  and  wants,  of  commerce, 
and  Is  not  to  be  extended  beyond  them.  The 
party  who  claims  the  benefit  of  the  exception 
to  this  principle  must  come  within  all  the 
conditions  on  which  it  depends.  If  the  bill 
Is  taken  ont  of  the  conrse  of  trade,  the  rights 
of  the  holder  are  subjected  to  the  operation 
of  the  general  mle.  Combs  v.  Hodge^  82  U. 
a  (21  How.)  397.  16  L.  Bd.  118,  117. 

The  finding  shows  that  the  conveyance  of 
the  automobile  and  draft  was  absolute,  and 
exdodes  all  idea  that  it  was  the  ordinary 
transaction  of  the  discoant  of  a  draft  with 
bill  of  lading  attached. 

The  fact  that  the  automobile  and  draft 
were  sold  to  the  defendant  bank  before  the 
sUpment  of  the  car  ^  Munson  is  very  mate- 
rial and  one  of  the  controlling  features  of  the 
present  case.  At  that  time  it  was  the  duty 
of  the  Motors  C!ompany  to  ship  and  deliver 
the  car  which  the  plaintUf  ordered.  This 
the  trial  court,  in  eftect,  has  found  that  the 
defendant  bank  Itself  undertook  to  perform. 

[SI  UndoDbtedly  it  is  true,  as  the  parties 
dalm,  that  there  is  no  case  Just  like  the  pres- 
«it  one,  but  the  rule  is  well  established  that 
when  one  takes  an  assignment  of  an  obliga- 
tion like  the  one  now  under  consideration  he 
takes  it  subject  to  all  the  equities  that  the 
debtor 'would  liave  had  against  the  assign- 
or; in  other  words,  the  assignee  must  abide 
the  case  of  the  person  he  takes.  American 
Thresherman  t.  De  Tamble  Motors  Co.,  164 
Wis.  366,  141  N.  W.  210,  49  L,  B.  A.  (N.  8.) 
644,  and  cases  cited  in  the  note. 

Owing  to  the  clause  relating  to  the  inspec- 
tion in  the  bill  of  lading,  the  plalntlir  was 
onable  to  see  the  property  until  after  he  had 
paid  the  New  Haven  bank  for  the  automo- 
bile, with  the  freight  charges.  After  such 
payment  the  freight  car  was  opened,  and  he 
then  ascertained  that  the  automobile  was  not 
of  the  type  and  equipment  which  he  had  or- 
dered. His  ignorance  of  a  material  fact  mis- 
led him,  and  he  made  payment  to  the  de- 
fendant bank,  which  he  would  not  have  done 
If  he  had  known  that  the  automobile  which 
the  bank  undertook  to  deliver  to  him  was 
not  the  one  that  he  had  ordered.  The  bank 
was  not  the  assignee  in  the  ordinary  course 
of  business  and  entitled  to  the  same  protec- 
tion as  a  bank  whlcb'had  discounted  a  draft 
with  a  bill  of  lading  attached.  The  facts 
found  fully  warranted  the  Judgment  by  the 
court  below. 

Assuming  it  to  be  true,  as  the  defendant 
concedes,  that  the  Motors  Company  is  liable 
to  the  plaintiff  for  the  damages  which  he  has 
sustained  by  a  breach  of  the  contract,  yet, 
under  all  the  drcnmstances  surrounding  the 
transaction,  it  would  not  be  Just  and  equita- 
ble to  compel  him  to  pursue  a  nonresident 
corporation  into  another  Jurisdiction  in  the 
effort,  more  ol:  less  experimental  and  expen- 


sive, to  collect  such  a  claim.  This  certainly 
should  not  be  don^  when  the  facts  show  that 
the  money  was  paid  by  the  plaintiff  to  the 
National  Exchange  Bank,  and  that  It  was  re- 
ceived by  this  defendant  under  such  circum- 
stances that  the  law  will  imply  an  obligation 
to  repay  it. 

[4]  The  letter  of  June  27,  1912,  signed  by 
the  cashier  of  the  National  Exchange  Bank, 
to  James  H.  Webb,  hereinbefore  noticed,  was 
properly  admitted.  It  contained  a  statement 
of  a  fact  in  and  about  the  business  in  which 
the  cashier  was  employed,  and  when  he  was 
actually  engaged  in  that  business. 

There  is  no  error.  The  other  Judges  con- 
cur. 
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(Supreme  Court  of  Errors  of  CV)nnectlcut    July 
13,  1014.). 

1.  IlflfKXKFKBS  (I  3*)— "BKSIAUBART  KKBPKB" 

—Status. 

A  restaurant  keeper  differs  from  an  inn- 
keeper in  that  be  famishes  only  food,  or  fond 
and  drink,  and  not  lodglag  or  shelter,  though, 
in  so  far  as  the  character  of  the  service  per- 
formed by  a  restaurant  keeper  and  by  an  inn- 
keeper to  their  respective  patrons  is  concerned, 
it  is  the  same. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  |{  3-S;   Dec.  Dig.  I  8.* 
.   For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6181.1 

2.  IRRKKEFERS  (I  10*)— LlABILnr— IHJUBT  TO 

Pebson  of  Quest— Impure  Food— "Sai.b"— 
luPLiED  Wabbahtt  —  "Goods"  —  "Fbop- 

■KTT." 

The  Sale  of  Goods  Act  (Pub.  Acts  1007,  c. 
212)  I  1,  defines  a  sale  of  goods  as  an  agree- 
ment whereby  the  seller  transfers  the  property 
in  goods  to  the  buyer  for  a  consideration  called 
the  price.  Section  76  defines  goods  to  include 
all  personal  chattels  other  than  things  in  action 
and  money,  and  property  to  mean  the  general 
property  in  goods,  and  not  merely  a  special 
property.  Section  16  declares  an  implied  war- 
ranty that  the  goods  shall  be  reasonably  fit  for 
the  purpose  for  which  they  are  ordered.  Beld, 
that  neither  under  the  statute  nor  at  common 
law,  of  which  the  statute  is  merely  declaratory, 
was  a  restaurant  keeper's  service  of  food  on  a 
patron's  order  for  immediate  consumption  a 
sale  of  goods,  since  the  consumer  does  not  be- 
come the  owner  of  the  food  served,  but  has  only 
a  privilege  of  consuming  what  he  needs;  and 
hence  there  was  no  implied  warranty  that  food 
so  served  was  wholesome  and  fit  for  consump* 
tion. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  {|  14-16 ;  Dec  Dig.  i  10.* 

For  other  definitions,  see  Wonls  and  Phrases, 
vol.  7,  pp.  6201-6306;   vol.  8,  p.  7703;   vol.  4, 

gp.  3130-8137;  vol.  8,  p.  7673 ;  vol.  7,  pp.  6603- 
728;  vol.  8,  pp.  778§-7770.] 

3.  Innkeepers  (|  10*)— Injury  to  Pxason  o» 
Guest— Impure  Food— Rkmedt. 

The  remedy  of  a  guest  at  a  restaurant  in- 
jured by  impure  food  served  to  him  most  prob- 
ably be  based  on  the  negligence  of  the  proprie- 
tor. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig,  H  14-18;  Dec  Dfe-  1 10*] 

Appeal  from  Superior  Court,  New  HaTea 
County;  Luden  F.  Burpee,  Judge. 
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Action  by  Electa  D.  Merrill  against  James 
W.  Hodson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Error,  and  new 
trial  ordered. 

Bolwrt  C.  Dickenson,  of  Hartford,  for  ap- 
pellants. Ulysses  G.  Church  and  Edward  B. 
B^ley,  both  of  Waterbury,  tor  appellee. 

PBENTICE,  C.  J.  The  complaint  charges, 
and  the  plaintiff  claims  to  have  proved,  that 
the  defendants,  as  copartners,  conducted  a 
restaurant  where  they  prepared  and  served 
to  their  customers  food  for  Immediate  con- 
sumption on  the  premises ;  that  the  plaintiff 
rlslted  their  restaurant  and  ordered  from 
the  bill  of  fare  for  Immediate  consumption 
a  dish  designated  thereon  as  "creamed  sweet- 
breads"; that  in  response  to  the  order  a 
dish  known  by  that  name  was  served  to  her, 
prepared  and  ready  to  be  eaten  by  her ;  that 
the  food  so  served  was  not  wholesome  or  fit 
to  be  eaten ;  that  the  plaintiff  ate  the  food ; 
and  that  as  a  consequence,  and  by  reason  of 
the  unwholeeomeness  of  the  food  provided, 
she  was  made  sick,  and  suffered  severely  in 
her  health.  It  is  alleged  that  the  food  served 
was  "sold"  to  the  plaintiff,  and  that  its  sale 
was  attended  with  the  implied  warranty  that 
it  was  wholesome  and  fit  for  consumption. 
There  Is  no  allegation  or  pretended  proof  of 
either  an  express  warranty  of  Quality,  or  of 
knowledge  on  the  part  of  the  defendants  of 
the  unwholesome  character  of  the  food  serv- 
ed, or  of  any  of  its  Ingredients,  or  of  the 
defendants'  negligence  in  the  premises. 

[1,  2]  The  plaintiff's  right  to  recover  was, 
In  both  pleading  and  proof,  made  to  rest  on 
the  existence  of  an  implied  warranty  of 
quality  attending  the  furnishing  of  the  food. 
If  there  was  no  such  implied  warranty,  the 
plaintiff  was  not  entitled  to  a  verdict,  and 
cannot  recover  under  her  complaint 

A  question  underlying  the  case  Is  thus  pre- 
sented as  to  the  existence  of  snch  warranty. 
This  question  was  presented  to  the  court  in 
the  defendants'  motion  for  a  direction  of  a 
verdict,  in  their  )«quest  to  charge,  and  in 
their  motion  In  arrest  of  Judgment  Upon 
each  of  these  occasions  the  court  was  asked 
to  rule  in  substance  in  the  language  of  the 
requests  to  charge  that : 

"The  fumisbing  of  food  to  a  customer  by 
restaurant  keepers  like  these  defendants  does 
not  constitute  a  sale  within  the  meaning  of  the 
Sales  Act ;"  and  that  "there  is  no  implied  war- 
ranty by  a  restaurant  keeper  as  to  the  quality 
of  food  famished  to  a  customer." 

The  court  entertained  a  different  view  ex- 
pressed In  Its  instructions  to  the  jury,  In 
part  as  follows: 

"If,  then,  you  do  find  those  two  tbinn— first 
that  she  made  known  In  some  way  to  these  de- 
fendants the  purpose  for  which  she  ordered  this 
food,  and  that,  next,  she  relied  upon  their  skill 
or  judgment  to  jprovide  it — then  the  law  is  snch 
that  there  is  an  implied  warranty  that  the  goods 
be  fit  and  wholesome  for  the  purpose  for  which 
she  ordered  them.  To  use  the  language  of  the 
statute,  'there  is  an  implied  warranty  that  the 


goods  shall  be  reasonably  fit  for  such  purpose;'  ' 
that  is,  for  the  purpose  for  which  they  were  or- ' 
dered." 

This  view  conformed  to  the  plalntifTs  claim 
and  contention,  and  to  the  theory  upon  which 
the  complaint  waa  framed,  to  wit :  That  the  ■ 
transaction  in  the  course  of  which  the  food 
was  supplied  involved  a  sale  of  the  food  as 
goods  within  the  meaning  of  our  Sale  of 
Goods  Act  (chapter  212  of  the  Public  Acts  of 
1907),  with  the  consequence  that  the  provi- 
sions of  section  16  of  that  act  respecting  im- 
plied warranty  of  quality  were  applicable  to 
it  The  court  was  mistaken  in  this  funda- 
mental proposition. 

The  act  defines  a  sale  of  goods  as  "an 
agreement  whereby  the  seller  transfers  ti>e 
property  in  goods  to  the,  buyer  for  a  consid- 
eration called  the  price."    Section  1.  A  trans- 
action, to  come  under  the  provisions  of  the 
act  must  therefore  be  one  which  concerns 
"goods,"  and  one  which  involves  a  transfer 
to   the  purchaser   of  the   property   therein. 
"Goods"  are,  in  the  act  defined  to  include, 
"all  chattels  personal  other  than  things  in 
action  and  money" ;  and  it  is  added  that  the , 
term  "includes  emblements,  industrial  grow- . 
Ing  crops  and  things  attached  to  and  forming 
part  of  the  land  which  are  agreed  to  be  sev- . 
ered  before  sale  or  under  the  contract  of 
sale."     Section  76.     By  property  is  meant, 
"the   general   property   in   goods,    and   not. 
merely    a    special    property."      Section    76. 
Transactions  within  the  provisions  of  the  act' 
are.  thus  limited  to  those  embodying  an  agree- 
ment whereby  a  seller  transfers  the  general, 
property  in  chattels  personal,  as  that  term  is 
defined,   other    than   things   in   action   and 
money,  to  a  buyer  for  a  consideration  called 
the  price. 

A  restaurant  ke^)er  differs  from  an  inn-, 
keeijer  in  that  he  furnishes  only  food,  or 
food  and  drink,  and  not  lodging  or  shelter. 
Beale  on  Innkeepers,  {§  35,  301.  In  so  far 
as  the  character  of  the  service  performed 
by  a  restaurant  keeper  and  Innkeeper  to 
their  respective  patrons  is  concerned,  it  is 
the  same.  In  Saunderson  v.  Bowles,  4  Bur- 
rows, 2067,  2068,  Lord  Mansfield,  comment- 
ing upon  this  fact,  observed  that: 

"The  analogy  between  the  two  cases  of  an 
innkeeper  and  a  victualler  is  bo  strong  that  it, 
cannof  be  got  over."         , 

In  neither  case  does  the  transaction,  in  so. 
far  as  it  involves  the  supply  of  food  or  drink 
to  customers,  partake  of  the  character  of  a 
sale  of  goods.  The  essence  of  it  is  not  an 
agreement  for  the  transfer  of  the  general, 
property  of  the  food  or  drink  placed  at  the 
command  of  the  cnstomer  for  .the  satisfac- 
tion of  his  desires  or  actually  appropriated 
by  him  in  the  process  of  appeasing  bis  appe- 
tite or  thirst  The  customer  does  not  become 
the  owner  of  the  food  set  before  him,  or  of 
that  portion  which  is  carved  for -his  use,  or  of. 
that  which  finds  a  place  upon  his  plate,  or  In 
side  dishes  set  about  it  No  designated  por- 
tion becomes  his.    He  is  privileged  to  eat 
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ind  that  is  all.  The  uneaten  food  Is  not  his. 
He  cannot  do  what  he  pleases  with  it.  That 
which  Is  set  before  him  or  placed  at  his  com- 
mand Is  provided  to  enable  him  to  satisfy 
his  immediate  wants,  and  for  no  other  pur- 
pose. .  He  may  satisfy  those  wants;  bat 
there  he  must  stop.  He  may  not  turn  over 
unconsumed  portions  to  others  at  ills  pleas- 
ure, or  carry  away  such  portions.  The  true 
essence  of  tlie  transaction  is  service  in  the 
satisfaction  of  a  human  need  or  desire — 
ministry  to  a  bodily  want  A  necessary  in- 
cident of  this  service  or  ministry  is  the  con- 
sumption of  the  food  required.  This  con- 
sumption  Involves  destruction,  and  nothing 
remains  of  what  is  consumed  to  wlilch  the 
right  of  property  can  be  said  to  attaclL 
Before  consumption  title  does  not  pass ;  aft- 
er consumption  there  remains  nothing  to  be- 
come the  subject  of  title.  What  the  custom- 
er pays  for  is  a  right  to  satisfy  his  appetite 
by  the  process  of  destruction.  What  he  thus 
pays  for  includes  more  than  the  price  of  the 
food  as  such.  It  Includes  all  that  enters  into 
the  conception  of  service,  and  with  It  no 
small  factor  of  direct  personal  service.  It 
does  not  contemplate  the  transfer  of  th^ 
general  property  in  the  food  supplied  as  a 
factor  in  the  service  rendered. 

Prof.  Beale,  In  his  work  on  Innkeepers,  I 
160,  well  analyzes  and  states  the  situation 
as  follows: 

"Aa  an  innkeeper  does  not  lease  his  rooms, 
so  he  does  not  sell  the  food  he  Bupplies  to  the 
guest  It  is  his  duty  to  supply  such  food  as 
the  guest  needs,  and  the  corresponding  right 
of  the  guest  is  to  consume  the  food  he  needs, 
and  to  take  no  more.  Having  finished  his  meal, 
he  has  no  right  to  take  food  from  the  table, 
even  the  uneaten  portion  of  food  supplied  him, 
nor  can  he  claim  a  certain  portion  of  food  as 
his  own  to  be  handed  over  to  another  in  case 
he  chooses  not  to  consume  it  himself.  The  ti- 
tle to  food  never  passes  as  a  result  of  an  or- 
dinary transaction  of  supplying  food  to  a  guest" 

For  the  reasons  thus  stated,  the  English 
courts  have  held  that  an  innkeeper  was  not 
a  trader,  and  so  not  within  the  provisions  of 
existing  bankrupt  laws.  In  Crisp  v.  Pratt, 
Oro.  Oar.  649,  It  was  said,  in  connection  with 
such  a  ruling,  that: 

.  "An  innkeeper  does  not  get  his  living  by  buy> 
ing  and  selling,  for,  although  he  buy  provisions 
to  be  spent  in  his  house,  he  doth  not  properly 
sell  it  but  utters  it  at  such  rates  as  be  thinks 
reasonable  gain,  and  the  guests  do  not  take  it 
at  a  certain  price,  bat  they  may  have  it  or  re^ 
fuse  it  at  will." 

In  Sannderson  v.  Bowie,  supra.  Lord  Man»< 
field,  having  observed  as  already  indicated 
that  a  victualler  and  innkeeper  stood  in  the 
same  position  In  the  matter  of  buying  and 
selling,  added: 

"And  we  are  all  clear  that  this  man  [a  vic- 
tualler] is  not  within  these  laws  upon  the  au- 
thority of  a  determined  case  of  an  innkeeper, 
and  also  upon  the  reason  of  the  thing.  He 
makes  no  particular  contract  like  a  trader;  be 
cannot  be  said  to  get  his  living  by  baying  and 
selling  as  a  trader  does.  He  buys  only  to  spend 
in  his  house,  and  when  he  utters  it  again  it  is 
attended  with  many  circumstances  additional 
to  the  mere  selling  price." 


In  Falser  v.  Flinty  12  Mod.  2S4,  it  was  saM 
that: 

"An  innkeeper  as  such  conld  not  be  a  bank- 
rupt because  he  does  not  sdl,  but  utters  his  pro- 
vision." 

Other  cases  to  the  eCFect  that  an  innkeeper 
1«  not  a  trader  are  Newton  v.  Trigg,  8  Mod. 
327,  330;  Harmon  t.  Olarkson,  22  Upp.  Can. 
C.  P.  291. 

The  transaction  between  the  plaintifC  and 
the  defendants  did  not  involve  a  sale  of  goods, 
and  the  provisions  of  section  15  of  the  Sales 
Act  relied  upon  as  creating  an  implied  war- 
ranty of  quality,  furnishes  no  foimdation 
for  a  right  of  action. 

The  situation  was  no  different  at  common 
law.  Our  Sale  of  Goods  Act  has  not,  either 
in  its  deflnitlon  of  a  sale  or  Its  provisions 
for  implied  warranty  of  quality,  departed 
from  the  common  law  in  any  respect  perti- 
nent to  this  case.  This  becomes  clear  from  a 
comparison  of  the  common-law  rule  and 
those  furnished  by  the  act 

Benjamin,  in  bis  work  on  Sales,  defines  a 
common-law  sale  of  personal  property  as  "a 
transfer  of  the  absolute  or  general  property 
in  a  thing  for  a  price  in  money."  In  the 
leading  case  of  Jones  v.  Just,  I<.  B.  (1868)  3 
Q.  B.  197,  202,  Mellor,  J.,  stated  at  length 
the  common-law  rules  touching  the  subject 
of  implied  conditions  or  warranties.  The 
fourth  he  stated  as  follows : 

"Where  a  manufacturer  or  dealer-  eoatracts  to 
supply  an  article  which  he  manufactures  or 
produces,  or  in  which  he  deals,  to  be  applied  t<> 
a  particular  purpose,  so  that  the  buyer  neces- 
sarily trusts  to  the  judgment  or  skill  of  the  man- 
ufacturer or  dealer,  there  is  in  that  case  an 
implied  term  or  warranty  that  it  shall  be  rea- 
sonably fit  for  the  purpose  to  which  it 'is  to  be 
applied.  In  soch  case  the  buyer  trusts  to  the 
manufacturer  or  dealer,  and  reUes  upon  his 
judgment  and  not  upon  bis  own." 

It  is  difficult  to  discover  In  what  particular 
or  present  importance  a  substantial  change 
in  the  law  has  been  wrought  by  our  recent 
legislation.  This  is  not  surprising  slace  our 
act  in  its  pertinent  provisions  doea  not  differ 
substantially  from  the  English  act  either  In 
Its  definition  of  a  sale,  or  in  respect  to  the 
subject  of  implied  warranty  of  quality,  and 
the  English  act  was,  as  its  author  has  said, 
the  result  of  ap  endeavor  to  reproduce  as  ex- 
actly as  possible  the  existing  law.  Chalmers' 
Sale  of  Goods,  Introduction,  VIII.  While 
there  Is  in  our  act  some  departure  from  the 
phraseology  of  the  English  touching  these 
subjects,  the  changes  in  substance  are  slight 
and  they  all  concern  matters  Irrelevant  to  the 
present  situation.  In  fact  the  similarity  in 
expression  is  such  as  to  forcibly  suggest  that 
section  15  of  our  act,  which  deals  with  the 
subject  of  implied  warranty  of  quality,  was, 
with  slight  changes  here  immaterial,  taken 
directly  from  Its  English  predecessor. 

[3]  This  being  the  case,  we  may  safely 
look  for  light  In  resolving  the  question  before 
us  to  common-law  cases,  as  well  as  to  any 
which  may  have  arisen  under  the  modem 
sales  legislation.    As  far  as  we  are  aware  no 
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ouw  Af  the  latter  sort,  save  the  present,  has 
ever  reached  an  appellate  tribunal.  Of  com- 
mon-law cases  we  find  the  following  four: 
Sheffer  v.  WiUonghby,  163  lU.  B18,  45  N.  B. 
263,  84  Ii.  R.  A.  464,  54  Am.  St  Rep.  483; 
Crocker  t.  Baltimore  Lunch  Co.,  214  Mass. 
177,  100  N.  E.  1078;  Pantaze  t.  West,  7 
Ala.  App.  599,  61  South.  42 ;  Doyle  v.  Fuerst 
&  Kraemer,  129  La.  838,  56  South.  906,  40  L. 
R.  A.  (N.  S.)  480,  Ann.  Cas.  1913B,  1110.  In 
all  of  them  the  right  of  action  was  based  up- 
on negligence.  We  know  of  no  case,  aelde 
from  the  present,  in  which  an  attempt  has 
ever  been  made  In  cases  brought  to  recover 
for  the  harmful  consequences  resulting  from 
unwholesome  food  or  drink  supplied  by  the 
keeper  of  an  inn,  restaurant,  or  boarding 
house  In  the  line  of  his  business  to  recover 
upon  the  strength  of  an  implied  condition  or 
warranty  of  quality.  Those  which  have 
grown  out  of  a  sale  of  provisions  by  a  dealer 
are,  of  course,  not  in  point.  In  the  first  of 
the  dted  cases  the  obligation  of  a  restaurant 
keeper  are  discussed,  and  a  statement  of  the 
law  made  which  very  plainly  means,  and  has 
been  generally  understood  to  mean,  that  the 
only  remedy  for  the  consequences  of  eating 
unwholesome  food  supplied  by  an  innkeeper 
or  restaurant  keeper  in  the  regular  course  of 
his  business  Is  one  for  lack  of  due  care. 
Beale  on  Innkeepers,  |{  160,  302,  so  states 
the  law.  See,  to  the  same  effect,  22  Cyc. 
1081 ;  16  Amer.  &  Eng.  Ency.  of  Law,  547. 

In  Bigelow  V.  Maine  Central  B.  Co.,  110 
Me.  106,  86  AtL  896,  43  L.  R.  A.  (N.  8.)  627, 
action  was  brought  against  the  defendant  for 
the  consequences  to  the  plaintiff  of  his  having 
eaten  unwholesome  canned  asparagus  served 
to  him  in  the  defendant's  dining  car.  The 
declaration  was  In  case,  and  its  allegation 
was  that  the  defendant  was  negligent.  Not- 
withstanding this  statement  of  the  pleadings, 
the  plaintiff  contended  that  she  was  under  no 
duty  to  show  either  privity  of  contract  or 
negligence,  since  there  was  an  implied  war- 
ranty of  wholesomeness,  and  the  defendant 
was  an  Insurer  of  the  quality  of  the  aspara- 
gus. The  court  held  that  in  any  event  the 
defendant  oonld  not  be  held  to  be  an  insurer 
of  the  quality  of  canned  goods  or  a  warrantor 
of  It,  and  for  that  cause  directed  Judgment 
for  the  defendant  This  case,  followed  by 
Trafton  t.  Davis,  110  Me.  318,  86  AtL  179, 
presents  an  aspect  of  the  subject  of  implied 
warranty  under  common-law  principles 
which  does  not  concern  us,  and  In  its  disposi- 
tion no  light  is  shed  upon  the  views  of  the 
cdurt  as  to  whether  there  would  have  been 
an  implied  warranty  had  the  food  served  not 
been  canned  gooda 

Reasons  of  appeal  for  other  causes  than 
that  discussed  call  for  no  consideration,  since 
the  plaintiff  must  fail  in  her  action. 

There  is  error,  the  Judgment  la  set  aside, 
and  a  new  trial  ordered.  The  other  Judges 
concurred. 


(S  B07ce.  182) 

SAULSBUBT  et  al.  r.  AMERICAN  yUI#- 
CANIZED  FIBRE  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
June  11,  ldl4) 

1.  DVIDENCB  (I  368*)— FaODXJCTION  OF  Wbit- 
TEN  INSTBTTUENTB  OW  NOTICB— EFFECT. 

Where  a  party  gives  notice  to  the  adverse 
party  to  produce  a  writing  at  the  trial,  and 
the  adverse  party  without  objection  produces 
It  and  the  party  mspects  it  it  becomes,  at  com- 
mon law,  evidence  without  further  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  444,  1640-1558;  Dec.  Dig.  | 
368.»] 

2.  Etidsnce  (I  368*)— Prodpotion  or  Wbit- 

TBN  iNSTBUlfENTS  ON  NOTICE— EFFECT. 

The   production   of   writings  at  the   trial, 

?arsnant  to  order  of  court  under  Rev.  Code 
852,  amended  to  1893,  p.  796.  c  107,  {  13,  as 
amended  by  20  Del  Laws,  c.  121,  providing  that 
in  ipending  actions  the  court  on  motion  and  due 
notice,  may  order  a  part?  to  produce  writinjn 
in  his  possession  which  contain  evidence  perti- 
nent to  the  issue,  merely  makes  available  to 
the  party  applying  for  an  order  something  that 
otherwise  is  beyond  his  reach;  but  to  make 
the  writing  admissible  he  must  prove  it  as 
though  he  had  been  in  possession  of  it  himself. 
[EH.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  <f  444,  1540-1558;  Dea  Dig.  f 
368.*} 

8.  Attobnet  Awn  Cliekt  (i  144*)— Compensa- 
tion    —    CONTKACTS    —    CONSTBUCTIOlf     — 

"Rbtainib." 

A  resolution  by  the  board  of  directors  of 
a  corporation,  which  redtes  that  attorneys 
named  shall  be  retained  on  behalf  of  the  cor- 
poration, to  represent  It  In  negotiations  and  In 
the  prosecution  of  claims,  ahd  which  directs 
payment  to  the  attorneys  of  a  specified  sum  as 
retainer,  and  a  subsequent  resolution,  which 
fixes  as  compensation  a  contingent  fee  based  on 
the  amount  of  recovery,  are,  when  accepted  by  . 
the  attorneys,  separate  contracts,  and  the  attor- 
neys are  entitled  to  both  the  retainer  fee  and 
to  the  apedfied  percentage  on  the  amount  re- 
covered, without  deduction  of  the  amount  of  the 
retainer:  a  "retainer"  being  the  act  of  a  client 
by  which  he  engages  an  attorney  to  manage  for 
him  a.  cause  in  which  he  is  a  party,  or  otherwise 
generally  to  advise  him  as  counsel. 

[EH.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  i|  882,  833;  Dec  Dig. 
I  144.* 

For  other  definitions,  see  Words  and  Pbxaaes,. 
ToL  7,  pp.  6196,  61971] 

4.  Evidence  (I  388*)  —  Pabol  ESvidsnck  -> 
MoDimno  Unambiguous  Cobpobati  Res- 
olutions. 

Parol  evidence  is  Inadmissible  to  change  the 

effect    of    an    unambiguous   resolution    of   the 

board  of  directors  of  a  corporation. 
[Ed.   Note.— For  other  cases,   see   Evidence,. 

Cent  Dig.  U  1717,  1718;  Dec.  Dig.  i  889.*] 

6.  Attobnet  and  Client  ({ 148*)— Cohpbnsa- 

TioN— Contingent  Fee. 

An  attorney  employed  to  act  for  a  client 
for  a  percentage  of  the  amount  recovered  In  a 
litigation  is  entitled  to  a  percentage  on  the 
amount  awarded  the  client  and  also  on  an 
amount  which  the  client  would  have  been 
obliged  to  pay,  bat  for  a  decree  releasing  hin^ 
from  liability. 

[EA.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  IMg.  |i  852,  363;  Dec.  Dig.  | 
148.*] 


•Far  ethsr  esMS  aes  sane  topis  aad  Metioa  NUMBSR  In  Dm.  Dig.  *  Am.  Dig.  K*y-No.  Striw  *  Bep'r  ladezes. 
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Action  of  assumpsit  by  Wlllard  Sanlsbmy 
ancL  others  against  the  American  Vnlpanlzed 
Fibre  Company.    Judgment  for  plalntUCs. 

Argued  before  WOOUjET  and  BICE,  JJ. 

James  I.  Boyce,  of  Wilmington,  for  plain- 
tiffs. William  S.  Hllles,  of  Wilmington,  for 
defendant 

Action  of  asBumpsit  to  recover  compensa- 
tion for  professional  services  rendered  the 
defendant  by  the  plaintiffs  In  instituting  and 
conducting  for  the  defendant  certain  litiga- 
tion in  the  Court  of  Chancery  of  the  state 
of  Delaware.  The  issues  of  fact  as  well  as 
of  law  were  tried  by  the  court,  pursuant  to 
the  statute  which  permits  trial  In  this  man- 
ner when  agreed  to  by  the  parties. 

In  opening,  the  plaintiffs  stated  that  their 
case  was  to  be  proved  largely  by  documen- 
tary evidence. 

Selecting  one  from  a  great  number  of 
books,  documents  and  papers  produced  by  the 
defendant  upon  an  order  of  the  court,  made 
several  days  before  the  trial,  Mr.  Boyce  said : 
I  now  offer  this  portion  of  these  minutes  In 
evidence,  asked  for  by  us  to  be  produced  by 
the  defendant. 

Mr.  Hllles:  We  have  not  been  asked  to 
produce;  they  have  been  produced  in  the 
prothonotary'B  office  by  an  order  of  your 
honors. 

Mr  Boyce:  As  I  understand,  this  book  has 
never  been  produced  in  the  prothonotary'B 
ofBce. 

WOOLLEY,  J.  If  the  minutes  were  pro- 
duced by  the  defendant  at  the  trial  on  notice 
from  the  plaintiffs,  and  were  by  them  in- 
spected, they  thereby  become  evidence.  If 
they  were  not  so  produced,  but  were  produced 
upon  the  order  of  the  court,  such  produc- 
tion and  subsequent  inspection  do  not  make 
them  evidence.  Being  made  available  by  the 
court's  order,  they  are  here  to  be  proven  ac- 
cording to  the  rules  of  evidence. 

Mr.  Boyce:  These  have  been  produced  by 
the  order  of  the  court 

Mr.  Hllles:  I  have  never  received  from  the 
plaintiffs  a  notice  to  produce.  I  have  pro- 
duced these  minutes  upon  the  court's  order 
for  the  purpose  shown  by  that  order. 

WOOLLET,  J.  The  record  discloses  that 
on  May  14th  counsel  for  the  plaintiffs  notified 
counsel  for  the  defendant  that  on  May  15th 
he  would  move  the  court — 
"to  order  the  defendant  to  produce  the  books 
or  writings  mentioned  in  the  schedule  hereto  ap- 
pended, which  said  books  or  writings  are  in  the 
possession  or  coutrol  of  the  defendant  and  which 
contain  evidence  pertinent  to  the  issue,  such 
production  to  be  made  for  Mte  during  the  pend- 
ency and  at  the  trial  of  said  cause  under  such 
terms  and  at  such  times  as  the  court  may  di- 
rect." 

Upon  the  date  named  in  the  notice,  coun- 
sel for  the  plaintiffs  made  the  motion  for 
production^  in  conformity  with  the  terms  of 
the  notice.  Counsel  for  the  defendant  waived 
any  question  of  the  pertinency  of  the  papers 
demanded,  and  submitted  to  an  order  to  pro- 


duce the  same,  stating,  however,  that  he 
reserved  to  himself  all  rights  to  object  to 
their  introduction  Into  evidence  when  offered. 

This  proceeding  was  had  under  a  statute  of 
this  state  which  provides  that: 

"At  any  time  during  the  pendency  of  actions 
at  law,  the  court  on  motion  and  due  notice 
theVeof,  may  order  a  party  to  produce  books  or 
writings,  in  his  possession  or  control,  which 
contain  evidence  pertinent  to  the  issue,  under 
circumstances  in  which  production  of  the  same 
might  be  compelled  by  a  Court  of  Chancery." 
Rev.  Code,  c.  107,  {  13,  as  amended  by  chap- 
ter 121,  vol.  20,  Laws  of  Delaware. 

Upon  the  plaintiffs'  petition  and  by  author- 
ity of  this  statute,  the  court — 

"ordered,  that  the  defendant  do  produce  on  the 
19th  day  of  May,  1014,  the  books  or  writings 
mentioned  in  schedule  appended  to  the  said  mo- 
tion and  marked  Exhibit  A,  at  the  office  of  the 
prothonotary  of  this  court  at  Wilmington  for 
the  use  and  inspection  of  the  plaintiffs  during 
the  pendency  and  at  the  trial  of  the  said  cause. 

We  understand  that  pursuant  to  that  or- 
der, all  the  books  and  writings  therein  de- 
scribed, excepting  certain  of  them  shown  not 
within  the  control  of  the  defendant  were  pro- 
duced at  the  time  and  place  named  in  the  or- 
der and  that  they  have  since  been  transferred 
to  and  are  now  in  the  presence  of  the  court. 
We  also  understand  that  the  only  notice  for 
production  made  by  the  plaintiffs  upon  the 
defendant  was  the  notice  preliminary  to  the 
motion  to  produce.  This  being  the  state  of 
the  record,  we  will  hear  argument  if  de- 
sired. 

Mr.  Boyce :  I  offer  as  evidence  the  minutes 
of  the  meeting  of  the  board  of  directors  at 
which  certain  officers  of  the  defendant  com- 
pany for  the  year  1913  were  elected.  Upon 
production  by  the  defendant  upon  the  court's 
order  and  after  Inspection  by  the  plaintlfCs, 
they  are  evidence  under  the  decisions  of  this 
state,  citing  Netter  v.  Stoeckle,  4  Pennewill, 
345,  56  Atl.  604;  Thomas  v.  RaUroad  Co.,  2 
PennewUI,  411,  47  Atl.  380 ;  Kelly  v.  Associa- 
tion, 1  Marv.  183,  40  Atl.  954;  Frank  y. 
Frank's  Adm'r,  1  Houst  245;  Deringer  v. 
Deringer's  Adm'r,  S  Houst  148. 

Mr.  Hllles:  I  hold  they  are  not  in  evi- 
dence. The  order  which  your  honors  made 
in  relation  to  these  papers  was  that  they 
were  to  be  produced  for  the  inspection  of 
counsel  on  the  other  side  prior  to  the  trial  of 
this  case,  and  I  think  during  the  case.  Un- 
questionably that  is  not  a  production  of  the 
paper  or  document  upon  notice  given  to  the 
other  side,  which  notice  the  counsel  on  the 
other  side  has  the  right  to  accept  or  decline 
to  accept  as  he  sees  fit  Consequently  if  he 
does  voluntarily  produce  such  documents 
upon  notice,  the  production  by  him  volunta- 
rily makes  them  evidence  without  further 
proof.  But  certainly  your  honors'  order  up- 
on a  party  does  not  make  the  documents  evi- 
dence, nor  does  it  prove  the  validity  of  the 
documents  offered. 

WOOLLEY,  J.  [1]  There  are  two  methods 
whereby  a  party  may  procure  from  his  ad- 
versary documents  and  writings  necessary  to 
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the  proof  of  bla  case.  The  flnt  is  the  com- 
oion-law  method  by  glring  the  adverse  party 
notioe  to  prodnce  the  wriUag  at  the  trial,  and 
npon  its  prodnction  by  the  party  notifled  and 
upon  its  Inspection  by  the  party  calling  tor  it. 
It  becomes  evidence  without  farther  proof. 

Hie  reason  for  tills  role  lies  In  the  theory 
that  the  production  of  a  writing  on  notice, 
without  objection  by  the  party  producing  it, 
amounts  on  his  part  to  an  admission  of  its 
gennlneness  and  relevancy,  and  inspection  by 
the  party  calling  for  It  is  in  effect  an  offer 
of  the  writing  as  evidence,  thereby  dispensing 
with  the  necessity  of  formal  proof. 

Upon  notice  to  produce  a  writing  the  party 
notifled  may  object  to  its  admission  in  evi- 
dence, and  the  question  of  its  admissibility 
will  be  determined  by  the  court  before  it  is 
produced  and  submitted  for  inspection.  But 
U  he  fails  to  produce,  when  not  relieved  by 
an  objection  sustained  by  the  court,  the  par- 
ty calling  for  the  instrument  is  then  free 
to  make  proof  thereof  by  secondary  evidence. 

This  method  was  found  to  have  its  hazards 
and  limitations,  as  it  carried  the  risk  of 
inspecting  a  paper  when  its  contents  were 
unknown,  and  restricted  the  use  of  the 
papers  so  produced,  to  evidence  at  trial, 
hence  the  enactment  of  the  statute. 

[2]  Under  the  statute  the  court  may  or- 
der a  party  to  produce  a  writing  shown  to  be 
pertinent  to  the  cause,  either  for  the  inspec- 
tion of  a  party  before  trial,  or  for  use  at 
trial,  or,  as  In  this  case,  for  both  purposes. 
Upon  such  an  application,  usually  made  long 
before  trial,  the  court  does  not  pass  upon 
the  admissibility  of  the  paper  as  evidence. 
It  makes  the  order  npon  being  shown  prima 
fade  that  the  testimony  sought  is  pertinent 
to  ihe  cause,  and  leaves  the  question  of  Its 
admissibility  to  be  determined  when  it  is 
later  offered  In  evidence  at  the  trial.  When 
the  order  is  to  produce  before  trial,  the  ob- 
ject of  the  party  asking  for  the  production, 
may  be  to  enable  him,  by  Inspection,  to  pre- 
pare his  pleading  or  by  making  a  copy  to 
prepare  for  secondary  evidence  in  the  event 
of  the  failure  of  his  adversary  to  produce 
on  notioe.  When  production  is  made  for  In- 
spection before  trial  the  order  Is  obeyed 
when  the  production  is  made  and  the  op- 
portunity for  inspection  Is  afforded,  after 
which  the  paper  is  returned  to  its  owner  and 
can  be  called  for  at  trial  only  upon  another 
order  or  upon  notice  to  produce.  If  the  par- 
ty seeking  the  paper  wants  it  at  the  trial, 
the  court  may  so  order  its  prodnction.  When 
in  obedience  to  such  an  order  it  is  produced 
at  trial,  it  is  by  the  order  and  the  compliance 
therewith  made  available  to  the  party  call- 
ing for  it  If  he  desires  it  simply  for  inspec- 
tion, it  is  within  his  control  for  that  pur- 
pose; if  he  desires  it  for  evidence,  it  is  for 
that  purpose  in  his  possession,  and  he  may 
offer  it  In  evidence  upon  such  proof  thereof 
as  Is  required  by  the  rules  of  evidence,  in 
exactly  the  same  way  as  though  he  gained 
possession  of  the  instrument  otherwise  than 


through  the  court's  order.  Hie  party  i»o- 
dudng .  the  paper  under  the  court's  order 
then  has  his  first  opportunity  to  object  to 
Its  admissibllily  as  evidence,  and  to  except  to 
the  ruling  of  the  court  In  other  words,  the 
production  of  writings  at  trial,  under  an  or- 
der authorized  by  the  statute,  simply  makeci 
available  to  a  party  something  that  other- 
wise is  beyond  his  oeach,  and  if  he  chooses 
to  obtain  it  in  this  way,  he  must  prove  it 
Just  as  though  he  had  been  in  possession  ot 
it  himself.  We  know  of  no  rule,  however, 
that  prevents  a  party  resorting  boQi  to  an 
order  of  court  to  produce  at  trial  and  the 
conunon-law  notice  to  produce  at  trial,  which 
was  not  done  in  this  case.  Whether  i)erform- 
ance  under  the  notice  is  possible  because 
of  compliance  with  an  order  of  the  court  to 
produce  would  seem  to  depend  upon  whether 
the  party  notified  has  such  possession  and 
control  over  writings  as  to  enable  him  to 
produce  them  on  notice,  when  under  the 
court's  order  he  has  already  produced  and 
surrendered  them. 

There  are  many  cases  in  our  Reports 
touching  this  statute,  but  in  none  of  them 
has  been  decided  the  question  whether  a 
writing  produced  under  the  order  of  the 
court  becomes  evidence  npon  its  production 
and  Inspection  in  the  sense  in  which  it  be- 
comes evidence  under  the  common-law  rule 
of  production  under  notice  and  inspection. 
The  question  was  approached,  but  not  de- 
cided, in  the  case  of  Taylor  v.  Jackson,  6 
Houst.  224.  226,  where  counsel  seeking  papers 
from  his  adversary,  in  an  abundance  of  cau- 
tion supplemented  the  order  of  the  court  to 
produce  by  the  common-law  notice  to  pro- 
duce, and  then  proved  the  paper  by  the  sub- 
scribing witness,  thereby  indicating  that  the 
court  did  not  hold  the  paper  to  be  in  evidence 
npon  the  production  under  its  order  and 
the  subsequent  Inspection. 

As  the  minutes  In  question  are  not  evi- 
dence by  force  of  their  production  under 
the  court's  order  and  their  subsequent  in- 
spection, they  must  be  proved  before  they 
are  admitted. 

Upon  proof  by  the  secretary  of  the  defend- 
ant company,  who  transcribed  them,  the  min- 
utes were  admitted  In  evidence. 

The  evidence  produced  and  admitted  on 
the  part  of  the  plaintiffs  and  defendant  that 
has  a  bearing  upon  the  decision  in  this  case 
appears  in  the  statement  by  the  court 

• 

WOOLLE7,  J.  (announdng  the  decision 
of  the  court).  Under  authority  of  the  statute 
and  by  agreement  of  the  parties,  the  matters 
of  fact  at  Issue  in  this  cause  were  tried  by  the 
court,  judgment  to  be  rendered  upon  its  de- 
cision thereon  as  upon  a  verdict  by  a  Jury. 
Const  art  4,  (  23;  chapter  270,  vol.  11,  Laws 
of  Delaware;  Rev.  Code,  p.  776.  The  case 
was  tried,  testimony  offered,  objections  inter- 
posed, rulings  made  and  exceptions  noted  in' 
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all  respects  similar  to  like  proceedings  In  a 
trial  by  Jury. 

'In  order  to  preserve  to  tbe  parties  the 
same  right  of  exception  they  would  have  had, 
If  the  case  had  been  submitted  to  a  Jury  upon 
a  charge  by  the  court,  we  will  state  our  opin- 
ion npoti  the  law  as  applied  to  our  finding 
of  tact 

This  Is  an  action  in  assumpsit,  brought  by 
the  plaintiffs  to  recorer  from  the  defendant 
the  sum  of  $20,360  with  lawful  Interest  there- 
on from  the  3d  day  of  February,  A.  D.  1914, 
as  comi)en8atlon  for  professional  services 
rendered  as  solicitors  for  the  defendant  In 
certain  Litigation  instituted,  conducted  and 
concluded  in  the  Court  of  Chancery  of  the 
state  of  Delaware,  pursuant  to  a  contract  In 
writing,  disclosed  by  correspondence  of  the 
parties  and  by  resolutions  of  the  board  of 
directors  of  the  defendant  corporation. 

The  claim  of  the  plaintiffs  is  that  by 
resolution  of  the  board  of  directors  of  the 
defendant  corporation,  passed  at  a  meeting 
held  on  the  8th  day  of  April,  1913,  they  were 
retained  as  counsel  and  solicitors  to  represent 
the  defendant  in  certain  contemplated  negoti- 
ations and  impending  litigation  concerning 
the  conduct  and  liability  of  one  of  Its  former 
officers,  and  that  pursuant  to  another  resolu- 
tion of  the  board  of  directors  of  the  defend- 
ant corporation,  passed  upon  the  12th  day  of 
June,  A.  D.  1913,  they  were  paid,  as  retainer, 
the  sum  of  $3,000. 

It  Is  further  claimed  that  in  response  to  a 
communication  from  the  plaintiffs,  asking  the 
defendant  corporation  to  fix  the  compensa- 
tion and  proposing  the  terms  for  which  they 
would  render  professional  services  In  the 
matter  in  which  they  had  been  retained,  the 
defendant  corporation,  by  resolution  of  Its 
board  of  directors,  passed  on  the  9th  day  of 
'July,  1913,  accepted  the  terms  proposed  and 
promised  to  pay  the  plaintiffs  for  their  pro- 
fessional services,  a  sum  of  money  which 
when  calculated  with  reference  to  the  con- 
tingency upon  which  the  same  was  to  be  com- 
puted, amounts  to  the  sum  of  $20,350,  for 
which  sum,  and  the  Interest  thereon  from 
'the  day  upon  which  it  Is  claimed  to  have  be- 
come due,  they  bring  tBeir  suit 

The  defendant  does  not  controvert  the  cor- 
respondence and  resolutions  proven  by  the 
plaintiffs,  and  while  not  admitting  does  not 
deny  Its  liability  to  pay  the  plaintiffs  pursu- 
ant thereto  the  sum  of  $17,000.  As  to  Its 
liability  to  pay  this  sum,  It  made  no  defense. 
For  defense,  however,  to  the  balance  of  the 
'Claim  of  $3,350,  it  maintains,  first  that  the 
snm  of  $3,000  paid  by  It  to  the  plaintiffs, 
nominally  as  retainer,  was  In  fact  a  part 
payment  for  services  rendered  by  the  plain- 
tiffs under  the  contract  for  services,  and 
therefore  should  be  deducted  from  the  gross 
tram  computed  and  demanded;  and,  second, 
that  the  sum  of  $850,  being  a  part  of  the  snm 
claimed  by  the  plaintiffs  based  upon  a  per- 
'-centage  of  the  amount  recovered  in  the  chan- 


cery litigation,  should  be  A<lnded  from  the 
demand,  as  it  represents  a  sum  estimated  by 
percentage  upon  a  principal  sum  never  recov- 
ered, within  the  terms  of  the  contract  fixing 
the  fee  contingent  upon  the  amount  recov- 
ered. 

'  The  questions  submitted  for  determination, 
therefore,  are: 

First  whether  the  $3,000  paid  by  the  de- 
fendant to  the  plaintiffs,  pursuant  to  resolu- 
tion of  its  board  of  directors  of  June  12, 
1913,  was  paid  as  a  retainer  or  in  part  satis- 
faction for  services  rendered;    and 

Second,  whether  certain  accrued  and  un- 
paid dividends,  amounting  to  $1,750,  payable 
to  but  released  by  one  of  the  parties  to  the 
chancery  litigation,  were  a  part  of  the  recov- 
ery in  that  litigation,  upon  which  the  plain- 
tiffs under  the  contract  here  sued  upon  might 
estimate  and  demand,  as  a  part  of  their  con- 
tingent fee,  the  sum  of  $350. 

While  there  was  a  great  volume  of  testi- 
mony introduced  In  the  case,  that- which  was 
offered  in  proof  of  the  contract  between  the 
parties  was  really  drcnmscribed  in  amount 
and  mostly  documentary  in  character. 

[S,  4]  The  first  act  of  the  parties  appears 
by  a  resolution  of  the  defendant  corporation, 
passed  by  its  board  of  directors,  at  a  meeting 
held  on  April  8,  1913.  The  preamble  to  this 
resolution  recites  a  transaction  by  a  deceased 
officer  of  the  company,  which,  if  proven, 
established  In  the  company  a  right  of  action 
against  his  personal  representative  for,a  very 
considerable  sum  of  money.  Following  the 
preamble, .  whl(^  has  no  important  relation 
to  the  matter  now  in  question,  is  the  resolu- 
tion: 

"It  is  resolved,  that  the  said  Arthur  J.  Self- 
ridge  and  the  firm  of  Saulsbary  &  Morris,  of 
Wilmington,  Delaware,  be  retained  by  and  on 
behalf  of  this  company  to  represent  it  In  nego- 
tiations with  the  personal  repreaentatlTe  of  ue 
late  president  of  this  company  and  in  the  pros- 
ecution of  any  claim  or  claims,  action  or  cause, 
which  may  be  necessary  to  obtain  for  this  com- 
pany proper  restitution  of  any  sum  or  sums 
which  may  be  due  from  the  estate  of  the  late 
president  by  way  of  accounting  or  for  a  rescis- 
sion of  the  contract  by  which  such  acquisition 
was  made,  and  the  officers  of  this  codipany  are 
directed  to  do  and  perform  such  acts  and  things 
as  shall  be  necessary  to  carry  this  resolution 
into  effect" 

A  copy  of  this  resolution  was  transmitted 
by  the  vice  president  of  the  company  to  the 
plaintiffs. 

At  a  meeting  of  the  board  of  directors  of 
the  defendant  (:orporation,  held  on  June  12, 
1913,  the  following  resolution  was  passed: 

"Resolved,  that  the  treasurer  of  this  company 
be  and  he  hereby  is  authorized  and  directed  to 

Say  to  Arthur  J.  Selfridge  and  Saulsbury  & 
lorris,  Esqs.,  as  counsel  for  this  company  as 
retainer  for  services  in  the  cause  of  this  compa- 
ny" against  the  executor  of  the  late  officer  and 
others,  "the  sum  of  $3,000." 

A  copy  of  this  resolution  was  forwarded 
the  same  day  to  the  plaintiffs  by  the  treasur- 
er of  the  company,  together  with  a  voucher 
for  $8,000,  0S  shown  bjr  the  lollowlos  letter: 
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"Wilmington,  DeL,  U.  S.  A.,  Jane  12,  1918. 
"Messrs.  Saulsbary  &  Morris  and  Mr.  A.  J. 
Selfridge — Gentlemen :  We  herewith  hand  you 
a  voucher  to  the  amount  ot  $3,000.00  as  re- 
tainer in  the  suit  of  equity  In  accordance  with 
a  resolution  passed  by  the  board  of  directors 
this  day. 

"Very  truly  yours, 

"American  Vulcanized  Fibre  Company, 
"D.  W.  Masters,  Treasurer." 

In  acknowledgment  of  the  receipt  of  tbe 
copy  of  the  resolution  and  the  check  for 
$3,000,  the  plaintiffs  upon  the  same  day  mail- 
ed to  the  defendant  company  a  letter  of 
which  the  following  Is  a  copy: 

"Received  of  American  Vulcanized  Fibre  Com- 
pany, at  the  hands  of  D.  W.  Masters,  treasur- 
er, check  for  three  thousand  dollars  ($3,000),  as 
retainer  for  services  in  the  cause  of  American 
Vulcanized  Fibre  Company,  •  •  *  pursuant 
to  resolution  adopted  by  the  board  of  directors 
of  American  Vulcanized  Fibre  Company  on  June 
12,  A.  D.  1913.  Arthur  J.    Selfridge. 

"Saulsbury  &  Morris. 

"Jane  12,  1913." 

EV>r  the  time  being  this  ended  the  transac- 
tion whereby  the  plalntlfFs  were  retained  by 
the  defendant  to  represent  It  In  the  negotia- 
tions and  litigation  adverted  to.  Thus  far 
the  transaction  was  simply  one  of  retainer, 
whereby  the  defendant  engaged  the  plaintiffs 
as  counsel  and  paid  them  a  retainer  fee. 
The  contract  was  a  contract 'of  engagement 
and  tbe  consideration  which  bonnd  the  plain- 
tiffs to  tbe  defendant  was  the  fee  paid  by  the 
defendant  to  the  plaintiffs.  Up  to  this  point 
nothing  was  said  or  done"  by  either  party 
respecting  compensation  for  the  services  to 
be  rendered  in  the  matter  in  which  the  plain- 
tiffs had  been  retained. 

On  July  2,  1913,  the  plaintiffs  addressed  to 
the  defendant  the  first  communication  that 
appears,  from  the  evidence,  to  have  been 
made  concerning  compensation  for  services 
in  the  matter  for  which  they  had  been  en- 
gaged, and  Is  as  follows : 

"July  2,  1918. 

"American  Vulcanized  Fibre  Company,  Wil- 
min^n,  Del.— Gentlemen:  On  tbe  8th  day  of 
April,  1913,  by  a  resolution  adopted  by  your 
board,  we,  with  Arthur  J.  Selfridge,  Esq.,  were 
retained  by  and  on  behalf  of  your  company  to 
r^resent  it  in  negotiations  with  the  personal 
representative  of  the  late  president  of  your 
company,  and  in  the  prosecution  of  any  claim 
or  claims,  action  or  cause,  which  may  be  neces- 
sary to  obtain  for  your  company  proper  resti- 
tati(»i  of  any  sum  or  sums  which  may  be  due 
from  the  estate  of  the  late  president  by  way  of 
accounting  or  for  a  rescission  of  the  contract 
by  which  such  acquisition  was  made. 

"No  compensation  was  fixed  jn  said  resolution 
for  the  services  so  to  be  rendered. 

"We  have  considered  this  matter  and  re- 
quest that  you  adopt  a  resolution  fixing  our 
fee  for  services  under  said  resolution. 

"Yours  very  truly,    Saulsbury  &  Morria" 

On  July  9,  1913,  the  plaintiffs  again  wrote 
the  defendant  ui)on  the  subject  of  fixing 
compensation,  stating  tbe  terms  npon  which 
they  would  render  the  services  for  which 
they  had  been  engaged.  Upon  the  same  day, 
the  board  of  directors  of  the  defendant  com- 
pany passed  a  resolution,  the  preamble  of 


which  embodied  a  copy  of  the  plaintiffs'  let- 
ter offering  the  terms,  and  by  the  remainder 
of  which,  accepted  those  terms  in  the  precise 
language  of  the  plaintiffs'  offer.  The  resolu- 
tion without  the  preamble  is  as  follows: 

"Resolved,  that  this  company  does  hereby  ac- 
cept said  proposition  and  does  hereby  agree  to 
pay  to  said  attorneys  from  time  to  time  all  tbe 
expenses  incurred  by  them  in  connection  with 
the  preparation,  prosecution  and  trial  of  this 
cause  and  compensation  for  their  services  at 
the  rate  of  $100  per  day  for  each  day  spent 
by  them  in  preparation,  prosecution  and  trial 
thereof,  from  the  inception  to  the  termination 
thereof  and  in  the  event  that  twenty  per  cent- 
um of  the  amount  recovered  in  said  matters  ex- 
ceeds the  amount  so  paid  to  them  for  their 
services,  that  they  shall  be  paid  a  further  sum 
equal  to  the  difference  between  the  sums  so 
paid  from  time  to  time  for  their  services  and 
twenty  per  centum  of  the  amount  so  recovered, 
and  that  the  secretary  be  and  is  hereby  in- 
structed to  deliver  to  said  Saulsbury  &  Morris 
and  Arthur  J.  Selfridge  a  certified  copy  ot 
this  resolution  showing  the  acceptance  of  the 
terms  set  forth  in  their  communication." 

The  minutes  of  the  several  meetings  of  the 
board  of  directors  at  which  these  several 
resolutions  were  passed  were  formally  ap- 
pr6ved  at  subsequent  meetings. 

If  a  copy  of  this  resolution,  with  notliing 
further,  had  been  transmitted  to  the  plain- 
tiffs, the  defendant's  unconditional  accept- 
ance of  the  plaintiffs'  offer  to  serve  it  upon 
the  terms  stated  would  have  made  a  com- 
plete contract  and  the  contractual  transac- 
tions between  the  plaintiffs  and  the  defend- 
ant would  then  have  been,  first,  a  contract 
of  retainer  for  a  fixed  amount,  and,  second, 
a  contract  of  services  for  a  contingent 
amount.  But  when  the  secretary  of  the 
company  forwarded  a  copy  of  this  resolution 
to  the  plaintiffs,  upon  the  day  following  its 
adoption,  he  sent  with  it  the  following  letter : 

"Wihnington,  Del.,  U.  S.  A.,  July  10,  1918. 
"Messrs.  Saulsbury  &  Morris,  907  Market  St, 
Wilmington,  Del. — Gentlemen  :  In  compliance 
with  the  instructions  contained  in  a  resolution 
of  tbe  board  of  directors  of  this  company  passed 
at  their  meeting  of  July  9th,  I  am  inclosing 
herewith  certified  copy  of  said  resolution. 
"Very    truly   yours, 

"American  Vulcanized  Fibre  Co., 
"T.  W.  CampbeU,  Sec. 
"P.  a— It  is  understood   that  the  $3,000.00 
paid  to  you  already  by  this  company  is  part 
of  the  fees  contemplated  by  this  resolution. 

Though  not  appearing  to  be  a  corporate 
act  in  the  sense  of  a  resolution  ot  the  board 
of  directors,  this  letter  was  sent  to  the  plain- 
tiffs and  received  by  them  with  the  copy  of 
the  resolution,  and  was  notice  to  the  plain- 
tiffs, at  the  Instant  the  corporate  act  was 
communicated  to  them,  of  an  understanding 
on  the  part  of  some  one  tiiat  the  $3,000  al- 
ready paid  to  them  was  a  part  of  the  fees 
contemplated  by  the  resolution.  Whether 
that  understanding  was  the  understanding  of 
the  corporation,  evidenced  by  an  act  contem- 
poraneous with  and  of  legal  force  equal  to 
that  of  the  resolution,  was  something  ot 
which,  at  that  time,  the  court  was  not  in- 
formed.    We  therefore  admitted  the  letter 
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upon  the  theory  that  It  would  have  a  valne 
aa  evidence  according  only  as  the  authority 
for  Its  contents  and  transmission  should 
thereafter  be  shown.  Over  objections  by  the 
plaintlfts  we  also  admitted  testimony  offered 
by  the  defendant  as  to  the  meaning  of  the 
postscript  In  the  letter  quoted,  not  to  vary 
the  terms  of  the  resolution,  but  upon  the 
theory  that  If  the  defendant  could  show  that 
the  resolution  passed  on  July  9,  1913,  did  not 
constitute  an  absolute  and  unqualified  accept- 
ance of  the  plaintiffs'  offer,  but  in  fact  at  that 
meeting,  or  before  the  copy  of  the  resolution 
reached  the  plaintiffs,  the  defendant,  by  a 
corporate  act  with  legal  force  equal  to  that 
of  the  resolution,  authorized  the  postscript 
made  by  the  secretary  in  his  letter,  the  plain- 
tiffs would  be  bound  by  the  notice  in  the 
IKJstscript,  and  that  it  then  devolved  upon 
them  to  reject  the  counter  offer,  or  accept  it 
formally  by  word  or  conduct.  But  the  evi- 
dence produced  by  the  defendant  showed  no 
such  thing.  It  developed  that  many.  If  not 
all,  the  directors  thought,  and  the  secretary 
80  wrote,  that  the  $3,000  already  paid  was 
to  be  credited  by  the  plaintiffs  on  account  of 
services  rendered  and  to  be  rendered ;  but 
no  motion  was  put  nor  resolution  proposed  to 
that  effect,  nor  other  thing  done  to  change 
the  unqualified  acceptance  of  the  plaintiffs' 
proposition  as  evidenced  by  the  resolution 
passed.  In  other  words,  it  developed  from 
the  testimony  that  the  only  corporate  act 
performed  by  the  defendant  with  respect  to 
the  plaintiffs'  offer  was  to  accept  it,  and 
that  while  the  understanding  of  the  secre- 
tary in  transmitting  the  resolution  of  ac- 
ceptance to  the  plaintiffs  may  have  been  the 
understanding  of  the  directors  who  voted  for 
It,  they  did  not  express  that  understanding  in 
the  resolution,  or  by  any  other  motion  or  act, 
nor  did  they  convey  their  understanding  to 
the  plaintiffs  so  that  in  law  there  could  have 
been  a  meeting  of  minds  upon  the  point 
Parol  evidence  to  change  the  effect  of  an  un- 
ambiguous resolution  passed  by  an  author- 
ized board  of  a  corporation  is  inadmissible, 
or,  tf  admitted,  is  without  effect.  Llpsett  v. 
Hassard,  158  Mich.  509,  122  N.  W.  1091.  We 
are  tlierefore  of  opinion  that  the  resolution 
of  July  9,  1913,  was  a  complete  and  unquali- 
fied acceptance  of  the  plaintiffs'  offer,  and 
that  its  legal  effect  Is  not  disturbed  by  the 
unexpressed  understanding  of  the  directors 
to  the  contrary. 

Whether  the  $3,000,  paid  aa  retainer,  could 
In  law  be  considered  part  payment  for  serv- 
ices performed,  in  the  absence  of  an  express 
agreement  to  that  effect  by  both  of  the  par- 
ties, is  a  question  that  depends  upon  the 
meaning  of  a  retainer  and  the  purpose  for 
which  the  retainer  fee  was  paid. 

There  are  various  definitions  of  a  retain- 
ing fee  or  a  retainer.  While  the  habit  to  de- 
mand and  the  right  to  expect  such  a  fee  may 
vary  with  custom  in  different  jurisdictions, 
nevertheless  when  a  retainer  is  asked  and 


paid  its  purpose  and  Its  relation  to  payment 
for  services  subsequently  rendered  have  a 
clear  and  certain  meaning  in  the  law. 

A  retainer  Is  the  act  of  a  client  by  which 
he  engages  an  attorney  to  manage  for  him 
a  cause  in  which  he  is  a  party  or  otherwise 
generally  to  advise  him  as  counsel.  This 
act  consists  in  paying  to  the  attorney  a  pre- 
liminary fee  to  secure  his  services,  or  rather, 
as  it  has  been  said,  to  prevent  the  opposite 
side  from  engaging  him.  Unless  there  is  an 
agreement  or  understanding  between  the  at- 
torney and  the  client  at>the  time  the  retain- 
er is  demanded  and  paid  that  varies  the  pur- 
pose of  the  retainer,  by  stipulating  that  it 
shall  be  paid  or  received  for  some  other  or 
additional  purpose  as,  for  instance,  that  it 
shall  not  only  bind  the  attorney  to  render 
the  service,  but  It  shall  also  be  accepted  by 
him  in  part  payment  for  the  same  when  ren- 
dered, the  payment  of  a  retainer  has  no  rela- 
tion to  the  obligation  of  the  client  to  pay 
his  attorney  for  the  services  which  he  has  re- 
tained hlnK  to  perform.  In  other  words,  a 
retaining  fee  is  an  engagement  fee;  that  is, 
a  fee  to  engage  and  hold  an  attorney  to  ren- 
der services  to  a  cUent  In  a  particular  case 
or  generally  as  occasion  may  arise.  In  such 
a  transaction  a  client  gives  money  to  insure 
the  services  of  the  attorney  of  his  choice,  and 
the  attorney  by  accepting  the  retainer  binds 
himself  to  that  service  and  foregoes  the  op- 
portunity of  employment  by  the  opposite  par- 
ty. TUs  Is  the  contract  and  these  are  the 
detriments  which  form  the  consideration 
thereof  moving  from  one  to  the  other.  As 
such  engagements  are  generally  made  with- 
out any  idea,  or  any  adequate  idea,  of  the 
amount  of  services  to  be  rendered,  or  the 
amount  of  compensation  to  be  made  therefor, 
the  payment  of  a  retainer  fee  in  the  absence 
of  an  express  understanding  to  the  contrary 
is  neither  made  nor  received  in  payment  of 
the  services  contemplated,  though  undoubt- 
edly tne  payment  and  the  size  of  such  a  fee 
may  be  and  frequently  is  considered  by  both 
parties  as  an  Ingredient  entering  into  the 
contract  which  they  may  make  with  respect 
to  the  fee  subsequently  to  be  charged  and 
paid  for  the  services  to  be  rendered.  4  Cyc. 
926,  982;  34  Cya  1685, 1686,  and  cases  dted; 
Blair  V.  Columbian  Co.,  191  Mass.  333,  77  N. 
E.  762;  Union  Surety  Co.  v.  Tenney,  200 
111.  349,  65  N.  E.  688 ;  Knight  v.  Buss,  77  Cal. 
410,  19  Pac.  698;  Perry  v.  Lord,  111  Mass. 
504;  Eggleston  v.  Boardman,  87  Mich.  14; 
Rhode  Island  Exchange  Bank  t.  Hawkins,  tt 
R.  I.  198,  206. 

We  are  of  opinion,  and  therefore  decide, 
that  in  this  case  there  were  two  contracts 
between  the  plaintiffs  and  the  defendant — 
first,  a  contract  of  retainer,  entered  into  by 
resolution  and  completed  by  the  payment  of 
$3,000;  second,  a  contract  for  services,  in 
which  the  plaintiffs  are  entitled  to  20  per 
cent  of  the  amount  recovered,  without  de- 
duction of  the  amount  paid  as  retainer. 

[I]  By  the  decree  of  the  Chancellor  in  the 
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Utigation  prosecuted  ^y  the  plaintiffs  under 
their  employment  by  the  defendant,-  entered 
In  the  Court  of  Chancery  at  New  Caatle 
county  on  January  7,  1914,  one  of  the  defend- 
ants in  that  litigation  waa  ordered  to  pay  the 
defendant  in  this  case  $100,000,  and  that 
amount  having  been  recovered,  the  plaintiffs 
are  entitled  to  20  per  cent  thereof,  or  $20,- 
000.  The  defendant  in  that  litigation  was 
likewise  ordered  by  the  Chancellor  to  release 
the  defendant  in  this  case  from  payment  of 
accrued  and  unpaid  dividends  on  500  shares 
of  the  preferred  stock  of  this  defendant  com- 
pany, amounting  to  $1,750,  withheld  by  it 
pending  the  litigation,  and  which,  but  for  the 
order  of  the  Chancellor,  this  defendant  com- 
pany would  have  to  pay.  Release  from  this 
liability  constitutes  recovery  by  the  defend- 
ant as  completely  as  though  it  acquired  in 
that  litigation  an  equal  amount  of  money 
in  some  other  way.  Upon  this  recovery,  the 
plaintiffs  are  entitled  to  20  per  cent,  or  $350. 
And  now,  to  wit  this  11th  day  of  June,  A. 
D.  1914,  upon  the  decision  rendered  by  the 
court  in  this  case.  It  is  oi'dered  that  Judgment 
be  entered  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  sum  of  $20,- 
784.07,  with  6  cents  costs,  besides  the  costs 
in  this  suit  expended. 


(10  Del.  Ch.  290) 

WILMINGTON   MONTHLY   MEETING   OF 

ORTHODOX  FRIENDS  v.  NINTH 

STREET   CO. 

(Court  of  Chancery  of  Delaware.    May  27, 
1914.) 

1.  KEUGIOUS   SOCIETIKS  rt  18*)— VALIDIIT  OIT 

Garrs  and  Tbtjsts  in  Genebai.. 

Act  March  1,  1855  (11  Del.  Laws,  c.  275) 
I  2,  declaring  "that  no  grant,  conveyance,  de- 
vise or  lease  of  any  real  estate,  dedicated  or 
appropriated,  or  intended  to  be  dedicated  or  ap- 
propriated, to  purposes  of  religious  worship. 
•  *  ♦  shall  vest  any  right  title  or  interest' 
in  the  person  or  persons  to  whom  made,  unleM 
made  to  a  corporation  organized  under  Rev, 
Code  1852,  amended  to  1893,  p.  309,  c.  39,  ap- 
plies to  grants,  conveyances,  devises,  and  leases 
made  after  the  act  of  real  estate  dedicated  prior 
thereto  as  well  as  thereafter,  and .  a  deed  of 
real  estate  held  in  trust  for  a  religious  society 
prior  to  ti>e  act  to  new  trustees  after  the  act, 
as  well  as  a  deed  seeking  to  so  dedicate  real  es- 
tate after  the  act,  passed  no  title. 

[Ed.   Note.— For  other   cases,    see    Reliuious 
Societies,  CentDig.  H  103-108;  DecDig.  i  16.»] 

2.  Escheat  {§  2*>— Statute— Pbopebtt  Sub- 
ject TO  Escheat. 

Under  Act  March  1, 1865  (11  DeL  Laws,  c. 
275)  I  1,.  declaring  that  no  grant  to  or  in  trust 
for  afly  person  and  bis  successors  in  ecclesiasti- 
cal office  shall  vest  any  estate  in  him  or  bis  suc- 
cessor, and  that  no  grant  to  or  for  any  such  per- 
son- by  designation  of  bis  office  shall  vest  any 
estate  in  his  successor ;  section  2,  declaring  that 
no  grant  of  real  estate  dedicated  or  to  be  dedi- 
cated to  religious  worship  shall  pass  any  title, 
nnless  made  to  a  corporation  organized  under 
Rev.  Code  1852,  amended  to  1893,  p.  810,  c.  39 ; 
section  3,  declaring  that  any  real  estate  within 
section  2,  heretofore  granted  "to  any  person  or 
persons  In  any  ecclesiastical  ofSce  by  the  desig- 


nation of  such  office  or  otherwise"  shall  be  held 
in  trust  for  the  society,  and  upon  the  death  of  the 
title  holder  vest  in  the  society,  provided  it  is  then 
a  corporation ;  section  4,  declaring  that  if  it  is 
not  so  incorporated  the  title  shall  escheat  to  the 
state;  and  section  6,  declaring  that  the  Secre- 
tary of  State  shall  convey  it  to  the  society, 
whenever  it  shall  become  incorporated — the 
quoted  portion  of  section  3  relates  to  three  class- 
es of  persons  to  whom  real  estate  has  been 
granted,  and  includes  grants  to  laymen  as  trus- 
tees, as  well  as  ecclesiastical  officers,  so  that 
upon  the  death  of  the  laymen,  trustees  of  an  un- 
incorporated society  the  title  escheated  to  the 
state,  and  was  returned  by  a  grant  from  the 
Secretary  of  State  upon  its  incorporation. 

[Ed.  Note.— For  other  cases,  see  Esdieat 
Cent  Dig.  I  2;  Dec.  Dig.  |  2.*] 

Bill  for  specific  performance  by  the  Wil- 
mington Monthly  Meeting  of  Orthodox 
Friends  against  the  Ninth  Street  Company. 
Decree  for  complainant 

Bill  fbr  specific  performance.  The  bill  is 
for  specific  performance  of  a  contract  for  the 
purchase  by  the  defendant  of  a  tract  of  land 
from  the  complainant  situated  at  the  north- 
east corner  of  Ninth  and  Tatuall  streets,  in 
the  city  of  Wilmington.  The  land  was  ap- 
parently acquired  in  several  parcels,  and  the 
defendant  objects  to  the  title  of  the  com- 
plainant to  part  only  of  the  laud,  though  it 
claims  that  by  reason  thereof  it  should  not  be 
required  to  take  the  title  to  any  of  the  land. 
By  four  deeds  four  separate  parcels  of  land 
were  conveyed  prior  to  March  1,  1855,  to 
James  Canby  and  two  other  persons,  and  the 
survivor  or  survivors  of  them,  as  trustees, 
"  •  •  •  in  trust  for  the  Wilmington  Month- 
ly Meeting  of  Friends  as  a  place  for  holding 
their  religions  meetings  and  to  build  upon,  im- 
prove and  make  use  of  for  any  uses  or  purposes 
which  the  said  Monthly  Meeting  in  that  ca- 
pacity should,  from  time  to  time,  see  fitting  to 
order  and  direct,  and  upon  this  further  trust 
that  whenever  they,  the  said  Ashton  Richard- 
son, James  Canby  and  Edward  Tatnall,  shall 
by  death,  removal  or  disownment  become  re- 
duced in  number  or  it  shall  from  any  cause 
whatever  be  deemed  expedient  b^  the  said  Wil- 
mington Monthly  Meeting  of  Friends  to  change 
the  trustees  of  the  estate  and  premises  thereby 
granted  and  conveyed,  then  the  survivors  M 
survivor,  as  the  case  may  be,  of  the  said  tru»^ 
tees  above  named  should,  on  the  receipt  of  an 
order  to  that  effect  in  writing  signed  by  tha 
clerk  of  the  said  Monthly  Meeting,  convey  and 
assure  the  said  land  and  premises  above  men- 
tioned and  particularly  described  with  the  ap< 
purtenances  unto  such  person  or  persons  as  tha 
said  Monthly  Meeting  should  appoint  for  that 
purpose,  to  hold  the  same  to  and  for  the  use; 
and  purposes  aforesaid;  and  also  upon  this 
further  trust  that  if  at  any  time  or  times  here- 
after the  said  Monthly  Meeting  should  see  fit 
and  conclude  to  sell  and  dispose  of  the  said  lot 
of  land,  or  any  part  or  parts  thereof,  then  'm 
such  case  and  upon  receipt  of  a  written  order 
to  that  effect,  signed  b^  the  clerk  of  said  Month- 
ly Meeting  for  the  time  being,  they,  the  said 
Ashton  Richardson,  James  Canby  and  Edward 
Tatnall,  or  the  survivors  or  survivor  of  them, 
or  the  heirs  of  such  survivor  are  hereby  author- 
ized and  required  to  grant,  convey  and  assure 
the  said  lot  or  piece  of  land  or  part  or  parts 
thereof,  with  the  appurtenances  and  the  abso- 
lute fee  simple  inheritance  thereof  to  the  pur-° 
chaser  or  purchasers  of  the  same,  his,  her  ol 
their  heirs  and  assigns  forever." 
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In  1^6  James  Cabby,'  being  then  the  sole 
BurrlTlng  trustee,  granted  and  conveyed  the 
four  tracts  of  land  by  direction  of  the  Wil- 
mington Monthly  Meeting  of  Friends,  pnrsa- 
ant  to  the  terms  of  said  trust,  unto  three  oth- 
er persons,  subject  to  the  same  trusts.  In 
1867  Henry  F.  Dure  sold  and  conveyed  another 
lot  to  the  persons  who  held  title  to  the  other 
four  lots  in  trust  under  the  same  terms.  By 
several  similar  conveyances  the  title  to  all 
five  lots  was  apparently  passed  on  with  the 
same  trusts  until  1918.  In  that  year  the 
regions  society  was  Incorporated  under  the 
then  existing  law  relating  to  religious  cor« 
poratlons,  being  the  act  of  1911  (chapter  89, 
volume  26,  Laws  of  Delaware).  This  act  was 
substantially  a  re-enactment  of  chapter  39  of 
the  Revised  Code,  with  one  Important  omis- 
sion and  some  unimportant  additions.  After 
this  Incorporation  a  deed  was  made  by  the 
trustees  then  holding  the  legal  title  to  convey 
to  the  corporation  without  any  trusts  all  five 
of  the  lots  as  one  tract.  Objection  Is  made 
by  the  purchaser  to  the  title  to  the  land  ac- 
quired before  the  passage  of  a  certain  act  of 
the  General  Assembly  on  March  1,  1865 
(chapter  276,  volume  11,  Laws  of  Delaware), 
which  act  applies  to  all  the  land  referred  to 
In  the  contract,  except  the  small  lot  acquired 
from  Henry  F.  Dure  In  1867,  as  above  stated. 

The  act  of  March  1,  1865,  entitled  "An  act 
In  relation  to  conveyances  and  devises  of 
personal  and  real  estate  for  religious  pur- 
poses" (chapter  275,  volume  11,  Laws  of 
Delaware),  is  as  follows : 

"Section  1.  That  no  grant  conveyance,  devise 
or  lease  of  personal  or  real  estate  to,  nor  any 
trust  of  such  personal  or  real  estate  for  the 
benefit  of  any  person,  and  bis  successor  or  soc- 
cesaors  in  any  ecclesiastical  office,  shall  vest  any 
estate  or  interest  in  said  person  or  his  succes- 
sor; and  no  such  grant,  conveyance,  demise,  or 
lease  to  or  for  any  such  person  by  tbe  designa- 
tion of  any  such  office,  shall  vest  any  estate 
or  interest  in  any  successor  of  such  person. 
But  this  section  shall  not  be  deemed  to  admit 
the  validity  of  any  such  grant,  conveyance,  de- 
vise or  lease  heretofore  made. 

"Sec  2.  That  no  grant,  conveyance,  devise 
or  lease  of  any  real  estate,  dedicated  or  appro- 
priated, or  intended  to  be  dedicated  or  appro- 
priated, to  purposes  of  religious  worship  for 
the  Dse  of  any  congregation  or  society  shall 
vest  any  right,  title  or  interest  in  any  person 
or  persons  to  whom  such  grant,  conveyance, 
devise  or  lease  be  made  unless  such  grant,  con- 
veyance, devise  or  lease  be  made  both  in  form 
and  In  fact,  to  a  eorponition  organised  accord- 
ing to  the  provisions  of  the  laws  of  this  state, 
as  contained  and  provided  in,  and  by,  the  S9th 
chapter  of  the  Revised  Code,  under  the  title  of 
'Religious  Societies.' 

"Sec.  8.  That  any  real  .estate  of  the  deacrip- 
tion  named  in  second  section  of  this  act,  and 
which  has  been  heretofore  granted,  devised  or 
demised,  to  any  person  or  persons  in  any  ec- 
clesiastical oiiice  by  the  designation  of  suui  of- 
fice or  otherwise,  shall  be  deemed  to  be  held 
in  trust  for  the  benefit  of  the  congregation  or 
society  using  tbe  same,  and  shall  upon  the 
death  of  the  person  or  persons  in  whom  tbe 
title  shall  be  vested  at  the  time  of  the  pa»- 
tage  of  this  act,  vest  in  the  religious  aoeiety  oc- 
cupying and  enjoying  such  real  estate  as  afore- 
said :  Provided  such  corporation  organized  ac- 
cording to  the  laws  of  this  state  shall  be  la 


existence  at  the  time  of  the  decease  of  the 
person  or  persons  holding  the  title  thereto. 

"Sec  4.  That  in  the  event  such  corporation 
or  society  shall  not  be  incorporated  as  afore- 
said, then,  and  in  that  case,  the  title  of  such 
real  estate  shall  escheat  to  the  state  of  Dela- 
ware, in  the  same  manner  and  with  the  same 
effect  as  if  the  person  holding  tbe  title  thereto 
had  died  intestate  and  without  heirs  capable  of 
inheriting  such  real  estate. 

"Sec  6.  That  whenever  title  to  any  real  es- 
tate shall  escheat  to  the  state  of  Delaware  un- 
der and  by  virtue  of  the  last  preceding  sec- 
tion, it  shall  be  the  duty  of  the  Secretary  of 
State,  and  he  is  hereby  authorized,  upon  his 
being  satisfied  of  the  due  incorporation  of  the 
congregation  or  society  who  have  occupied  and 
enjoyed  such  real  estate  for  the  purpose  of  re- 
ligions worship,  under  and  according  to  the 
provisions  of  ue  law  first  named  in  the  second 
section  of  this  act,  and  a  further  production  to 
him  of  a  certified  copy  of  the  recorded  certificate 
of  the  incorporation,  under  the  hand  and  seal 
of  the  recorder  of  the  county,  in  whose  office 
the  same  is  recorded,  to  grant  and  convey  such 
real  estate  and  all  the  right,  title  and  interest 
of  the  state  of  Delaware  therein  and  thereto  to 
said  corporation,  which  shall  thereupon  be  vest- 
ed with  all  the  right,  title  and  interest  which 
became  vested  in  the  state  by  virtue  of  the  pro- 
visions of  this  act." 

Chapter  89  of  the  Revised  Code,,  referred 
to  In  the  second  section  was  enacted  prior  to 
1866,  and  was  a  very  old  statute,  part  of  It 
being  In  existence  as  a  statute  of  Delaware 
since  1787.  In  brief.  It  provided  a  simple 
method  for  incorporating  religloas  societies 
and  congregations  of  Christian  people;  trans- 
ferred to  the  corporation  the  title  to  land 
held  for  the  use  of  sdcb  todety  or  congrega- 
tion ;  invalidated  grants  of  land  to  such  reli- 
gious corporations,  except  by  deed  made  and 
recorded  more  than  a  year  prior  to  tlie  death 
of  the  grantor  or  for  a  valuable  coniridera- 
tlon;  and  by  section  11  limited  the  Income 
which  Bach  corporations  could  have  from  its 
property.  Section  11  was  repealed  in  1909 
and  was  not  re-oiacted  in  1911. 

For  convenience  the  land  mentioned  in  tbe 
contract  is  considered  in  two  divisions,  lot 
A  being  all  but  the  Dnre  land  and  lot  B  being 
tile  Dure  land.  To  meet  an  objection,  or  con- 
tention that  because  of  the  prohibition  of 
section  2  of  the  act  of  1866,  the  deed  made  by 
James  Canby,  who  then  solely  held  the  title 
to  lot  A,  and  tbe  deed  made  by  Henry  F. 
Dnre,  who  then  owned  lot  B,  did  not  convey 
tlie  legal  title  to  the  parcehi  of  land  thettin 
described,  and  the  contention  that  the  land 
therefore  descended  to  their  respective. heirs 
at  law  or  devisees,  a  deed  had  been  obtained  by 
tbe  complainant  from  James  Canby,  the  eld- 
est male  heir  at  law  of  James  Canby,  the 
elder,  for  lot  A,  and  also  a  deed  from  the 
heirs  at  law  and  devisees  of  Henry  F.  Dnre 
for  lot  B.  Aa  a  farther  precaution,  a  deed 
was  obtained  for  both  lots  A  and  B  from  the 
Secretary  of  State  under  tbe  provisions  of 
section  6  of  the  act  of '1866.  It  Is  claimed, 
then,  by  the  complainant  that  under  one  or 
the  other  of  the  three  methods,  or  by  all 
three  combined,  the  complainant  acquired 
and  can  convey  a  good  title  la  fee  simple  to 
the  whole  land. 
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The  fketa  abore  stated  were  established  by 
testlinonr  heard  oraDr  before  the  Chancellor, 
and  by  erblbits  and  records  proved,  inclnding 
the  identity  of  the  society  or  congregation  as 
being  also  the  rdigiona  congregation  or  socie- 
ty using,  occnitying  and  enjoying  the  land, 
and  also  including  the  establishment  of  the 
kinship  of  tlKMe  who  as  heirs  at  law  of  James 
Canby,  the  eldo^,  and  Henry  F.  Dare,  re- 
qiectlTely,  made  amreyances  to  the  com- 
plainant of  parts  of  the  land  In  question. 

Anotlier  act  referred  to  in  the  argument 
was  the  one  approred  March  14,  1911  (chap- 
ter 89,  Tolume  28,  Laws  of  Delaware),  which 
was  sabstantlally  a  re-enactment  of  chapter 
39  of  the  Revised  Code,  relating  to  the  incor- 
poration of  rdigloos  societies.  Section  4  of 
the  old  act  was  reproduced  in  the  new  act  as 
section  5,  and  is  as  follows : 

"AB  tlie  estate,  right  and  title  which  any 
such  society,  or  congregation,  may  have  in  any 
property  real  or  pmonal  in  themselrea,  or  by 
tmstees,  or  for  their  nse  before  incorporation, 
■liall  npon  incorporation,  become  vested  in  the 
■aid  corporation,  whidi  may  grant,  demise  or 
di^Kwe  tbereot" 

The  case  was  beard  on  bill,  answer,  testi- 
mony and  exhibits. 

William  S.  Hilles,  of  Wilmington,  for  com- 
jplalnant  Christopher  L.  Ward  and  Robert 
H.  Richards,  both  of  Wilmington,  for  defend- 
ant 

THE  CHANCELLOR.  The  bUl  Is  for  spe- 
dflc  performance  of  a  contract  for  the  sale 
by  the  complainant  to  the  defendant  of  a  lot 
of  land  therein  described,  and  the  defense 
la  based  on  the  invalidity  of  the  complain- 
ant's title  to  all  but  a  very  small  part  of  the 
tract;  Obviously  the  defendant  cannot  be 
compelled  to  accept  a  deed  for  a  tract  of 
land  if  the  title  to  all  but  a  very  small  part 
thereof  is  not  good.  There  Is  no  dispute  as  to 
the  facts.  Part  of  the  land  (which  will  be 
called  lot  A)  was  acquired  before  the  act  of 
Mardi  1,  1865,  and  the  rest  (which  vrUl  be 
called  lot  B)  was  acquired  thereafter.  The 
trusts  relating  to  the  two  tracts  are  the  same 
and  the  benefldary  Is  the  same,  viz.,  the 
Wilmington  Monthly  Meeting  of  Friends,  or, 
as  the  society  was  called  in  the  Incorpora- 
tton  thereof  in  1913,  the  Wilmington  Monthly 
Meeting  of  Orthodox  Friends. 

The  trusts  concerning  all  the  land  were 
valid,  and  were  not  within  any  prohibition 
of  any  statute  of  the  state  of  Delaware. 
Dongbten  v.  Vandever,  6  Del.  Ch.  61.  The 
beneficiaries  of  the  trust  were  the  members 
of  the  society  from  time  to  time,  and  all 
the  Intermediate  conveyances,  as  well  as  the 
conveyance  tendered  to  the  defendant,  con- 
formed to  these  trusts. 

[1,  2]  The  title  to  lot  A  and  lot  B  will  be 
considered  separately. 

Lot  A.  In  1856  James  Canby,  the  elder,  ad- 
mittedly held  the  legal  title  to  the  portion 
of  the  land  designated  as  lot  A  as  sole  sur- 
viving trustee  under  certain  trusts  for  the 


I  rdigfoos  Society  of  riiends;  During  that 
year  be  ondertook  by  deed  to  convey  the  land 
to  three  new  tmstees  properly  appointed  and 
pursuant  to  tlie  terms  of  the  trust,  and  his 
grantees  did  likewise,  and  so  on  to  the  com- 
plainant In  1913;.  Before  1855  there  was  a 
simple  proceeding  for  the  incorporation  of 
religions  societies^  and  grants  and  gifts  of 
real  estate  to  rdigions  corporations  were  in- 
valid,  except  by  deed  made  at  least  one  year 
before  the  deaUi  of  the  grantor,  and  religious 
corporations  were  limited  In  the  amount  of 
income  they  could  have  from  the  real  and 
personal  property  owned  by  them.  These 
restrictions  are  caUed  the  "mortmain  provi- 
sions." But  gifts  and  giants  of  land  might 
be  made  to  trustees  in  trust  for  such  cor- 
porations even  by  deed  made  leas  than  a  year 
before  the  death  of  the  grantor.  So  also 
conveyances  could  be  made  to  persons  holding 
ecclesiastical  offices  and  their  successors  in 
office.  In  these  and  perhaps  other  ways  the 
mortmain  provisions  above  referred  to  might 
be^  and  perhaps  were,  avoided  and  cir- 
cumvented, intentionally  or  otherwise  Then 
came  the  act  of  March  1,  1855.  The  Journals 
of  the  General  Assembly  do  not  disclose  legis- 
lative pnrxwse,  and  there  is  no  assisting  pre- 
amble. Nor  has  attention  been  called  to  any 
contemporary  public  discussion  or  evidence 
of  public  opinion  respecting  the  subject-mat- 
ter of  that  legislation.  For  the  interpreta- 
tion of  its  dubious  provisions  the  act  Itself 
is  the  chief  and  perhaps  the  only  guide,  and 
there  are  no  decisions  of  other  courts  that 
are  helpfuL 

By  section  1  It  was  enacted  that  a  transfer 
of  property  to  or  in  trust  for  any  person  and 
his  successor  in  any  ecclesiastical  office  should 
vest  no  estate  in  such  person,  or  his  succes- 
sor; and  no  such  grants  to  or  for  such  per- 
son by  designation  of  Ms  office  should  vest 
any  estate  in  any  successor  of  such  person. 
By  this  section,  by  way  of  illustration,  a 
grant  to  or  in  trust  for  "A.  B.  and  his  suc- 
cessors as  bishop  of  Delaware,"  or  to  or  "in 
trust  for  the  bishop  of  Delaware,"  were  af- 
fected. In  the  first  case  the  beneficiary 
named  and  his  successor  took  nothing,  and 
In  the  latter  case  the  successor  took  nothing. 

By  section  2,  all  grants  of  real  estate  dedi- 
cated for  religious  worship  must  be  made 
to  a  corporation  incorporated  under  chapter 
39  of  the  Revised  Code,  and  a  grant  made  for 
such  purposes  to  any  persou  would  vest  no 
title  In  the  grantee. 

Section  3  provides  that  real  estate  dedicated 
for  rellglotis  worship  and  which  had  thereto- 
fore been  transferred  to  any  person  "in  any 
ecclesiastical  office  by  the  designation  ol 
such  office  or  otherwise"  should  be  deemed  to 
be  held  In  trust  for  the  society  using  the 
same,  and  upon  the  death  of  the  person 
holding  the  legal  title,  the  property  should 
vest  in  the  society  If  then  Incorporated.  If 
there  were  then  no  such  corporation,  then  by 
section  4,  In  such  cases,  the  land  escheated 
to  the  state,  and  by  section  S  a  convenient 
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way  was  proTided  to  pass  over  the  title  ta 
the  corporation  when  created. 

It  Is  probably  correct  to  say  that  the  pur- 
I)ose  of.  the  act  was  to  encourage  and  per- 
haps enforce  the  Incorporation  of  religious 
societies,  In  order  that  property  held  for  or 
nsed  by  such  societies  should  be  held  by  the 
corporation  and  not  by  any  ecclesiastical  of- 
ficer or  by  lay  trustees.  This  may  have  been 
done  either  to  protect  the  titles  to  land,  or 
to  bring  such  property  within  the  mortmain 
restrictions  imposed  on  such  corporations,  or 
both  purposes  may  have  existed. 

In  WllUn  et  al.,  Trustees,  v.  Wright,  2 
Boyee,  197,  78  Atl.  773  (1911),  the  court  con- 
sidered that  the  purpose  was  to  "make  con- 
veyances of  land  for  religious  purposes  to  a 
person  or  ecclesiastical  office  impossible  and 
to  prevent  a  conveyance  by  indirection  or  the 
medium  of  a  trust  In  violation  of  the  spirit 
cf  said  section  10."  The  section  referred  to 
Is  section  10  of  chapter  39  of  the  Revised 
Code,  and  it  invalidated  unpurchased  trans- 
fers of  land  to  religious  corporations  unless 
made  by  deed  more  than  a  year  before  the 
-death  of  the  grantor.  Except  for  the  matter 
above  quoted,  that  decision  is  not  helpful  in 
the  case  under  consideration. 

Two  divergent  views  as  to  the  purpose  of 
the  act  of  1855  were  urged  by  counsel  for 
the  parties.  For  the  defendant  it  was  urged 
that  the  act  was  a  perpetuation  In  compara- 
tively modem  times  of  the  ancient  struggles 
between  the  church  and  state  in  England,  con- 
cerning the  holding  of  property  by  the 
church,  and  that  It  should  be  construed  with 
that  In  view.  His  contention  Is  that  the  deed 
of  James  Canby  was  ineffective  as  within  the 
prohibition  of  section  2,  so  that  James  Can- 
by  at  his  death  in  1858  held  the  legal  Utle, 
and  that  section  8  did  not  apply  to  a  case 
where  land  had  been  conveyed  to  laymen  in 
tmst  for  a  religious  society.  The  result 
claimed  was  that  the  land  did  not  escheat 
to  the  state,  and  though  the  deed  of  the 
heirs  at  law  of  James  Canby  may  have  pass- 
ed the  legal  title,  the  real  equitable  Interest 
was  In  those  persons  who  In  1855  were  the 
members  of  the  Wilmington  Monthly  Meeting 
of  Friends  as  Individuals,  and  their  heirs  and 
devisees,  and  not  In  the  corporation,  or  in 
the  society,  as  a  collective  body.  According 
to  this  contention  no  provision  was  made  in 
the  act  of  1855  to  preserve  the  land  for  the 
Society  as  a  collective  body  on  the  death  of 
a  sole  surviving  lay  trustee  then  holding  title. 

For  the  complainant  It  was  said  that  sec- 
tion 2  may  not  apply  to  land  which  had  there- 
tofore been  conveyed  to  laymen  in  trust  for 
a  religious  society,  but  only  to  such  land  as 
should  thereafter  have  been  so  conveyed.  If 
so,  then  the  deed  of  James  Canby  to  his  suc- 
cessors as  trustees  and  the  other  mesne  con- 
veyances down  to  that  made  to  the  complain- 
ant were  valid  and  effective.  An  alternative 
contention  was  that  if  section  2  invalidated 
the  conveyance  by  James  Canby  to  the  new 
tnstees  in  1850,  the  equitable  interest  was  still 
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In  the  Society  as  a  collective  body  and  upon 
the  incorporation  thereof  in  1913  that  inter- 
est was  vested  in  the  corporation  under  sec- 
tion 5  of  the  act  of  1911,  and  by  the  deed  of 
the  heirs  at  law  of  James  Canby  the  legal 
title  vested  as  well.  Another  alternative 
proposition  was  that  if  by  section  2  the  deed 
by  James  Canby  in  1856  was  invalid,  then 
that  section  3  applied  to  land  dedicated  to 
public  worship  by  a  religions  society,  whether 
held  by  trustees  or  granted  to  a  person  In  an 
ecclesiastical  office,  and  so  applied  to  the 
land  In  question,  and  under  sections  3,  4  and 
5,  at  the  death  of  James  Canby  In  1858,  there 
being  then  no  Incorporation  of  the  Society, 
the  land  escheated  to  the  state  and  by  the 
deed  of  the  Secretary  of  State  passed  to  the 
complainant  Undoubtedly  there  are  difficul- 
ties In  adopting  either  of  these  dlfferenf 
views,  owing  to  the  ambiguity  of  the  lan- 
guage used. 

It  Is  clear,  as  has  been  said  above,  that 
the  act  of  1855  was  passed  to  encourage  and 
perhaps  enforce  the  holding  of  the  title  to 
land  used  for  religious  purposes  by  cor- 
porations organized  under  the  then  existing 
law,  and  to  prevent  the  acquisition  of  unpur- 
chased land  for  such  purposes  otherwise  than 
by  deed  made  more  than  a  year  before  the 
death  of  the  grantor  and  with  limitations  as 
to  the  amount  of  the  yearly  rents  derivable 
therefrom.  The  then  existing  legislation  on 
the  subject  was  chapter  39  of  the  Revised 
Code.  It  Is  also  evident  that  the  act  of  1855 
not  only  did  not  aim  to  take  from  the  re- 
ligious societies  any  beneficial  interest  wbldi 
they  had  in  the  land  at  the  time  the  act  was 
passed,  but  it  expressly  preserved  such  rights. 

Section  2,  as  well  as  section  1,  relates  to 
future  events.  Conveyances  of  real  estate 
dedicated,  or  to  be  dedicated,  for  religions 
worship  for  any  society  must  thereafter  be 
made  to  a  corporation  created  under  chapter 
39,  and  if  made  otherwise  would  vest  no  title 
in  the  grantees.  This  relates  to  future  con- 
veyances, but  it  In  terms  surely  relates  also 
to  land  which  before  the  passage  of  the  act 
had  been  dedicated  or  appropriated  to  reli- 
gious worship  for  a  society,  as  well  as  lands 
to  be  thereafter  so  dedicated  or  appropriated. 
It,  therefore,  distinctly  applies  to  and  affects 
any  conveyance  of  the  greater  part  of  the 
land  in  question,  for  it  had  theretofore  been 
acquired  by  the  Monthly  Meeting  of  Friends 
for  such  purpose.  James  Canby  under  this 
section  could  not  convey  it  to  the  new  trus- 
tees, or  any  other  person,  or  otherwise  than 
to  a  corporation  of  this  Monthly  Meeting 
created  under  chapter  39.  There  was  no  such 
corporation  until  1913.  Therefore  no  title 
passed  under  the  deed  which  James  Canby 
made  in  1856. 

Section  3,  and  indeed  the  whole  act.  Is 
not  clearly  phrased,  and  much  ambiguity  ex- 
ists as  to  the  meaning  thereof.  By  a  bard, 
strict  and  unyielding  interpretation  of  the 
words  used,  the  section  Is  capable  of  being  so 
construed  as  not  to  refer  to,  or  Include  ta  its 
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operations,  land  held  as  James  Canby  held 
the  land  in  question,  and  to  relate  only  to- 
land  held  by  an  ecclesiastical  officer,  which 
Canby,  as  tmstee,  surely  was  not  This  is 
the  contention  of  the  defendant,  who  ui^es 
that  it  applies  only  to  conveyances  thereto- 
fore made  to  an  ecclesiastical  officer  by  the 
designation  of  his  office,  and  certainly  does 
not  Include  grants  to  laymen  as  trustees  for 
an  unincorporated  religions  society.  If  this 
be  true,  then  in  1858  on  the  death  of  James 
Canby  (whose  conveyance  in  1856  was  inef- 
fectual under  section  2)  the  title  did  not  es- 
cheat to  the  state  and  did  not  pass  to  the 
complainant  by  the  deed  of  the  Secretary  of 
State.  The  consequences  of  so  holding  were 
bewildering  even  to  the  solicitor  for  the  de- 
fendant, who  made  what  was  even  to  him  a 
very  unsatisfactory  explanation  as  to  the 
devolution  of  the  beneficial  title  on  the  death 
of  James  Canby.  It  leaves  the  question  in  a 
hopelessly  confused  and  Incomplete  condition. 
The  most  reasonable  view  of  section  3,  and 
the  one  adopted,  is  this:  Section  3  relates 
to  all  land  dedicated  or  appropriated,  or  in- 
tended to  be  dedicated  or  appropriated,  to 
purposes  of  religious  worship  fo;:  the  use  of 
any  congregation  or  society,  whether  the 
dedication  or  appropriation  be  made  to  lay- 
men as  trustees  in  trust  for  the  society,  or 
whether  it  be  transferred  to  any  i)erson  in 
any  ecclesiastical  office  by  the  designation  of 
such  office  or  otherwise.  It  was  intended  to 
apply  to  matters  referred  to  in  section  1  and 
section  2.  This  Is  obviously  the  purpose  of 
the  act  It  was  not  to  pull  down,  confuse  oir 
Invalidate  rights  in  land,  but  to  secure  them 
for  the  use  of  the  reUglous  society  or  congre- 
gation, and  also  subject  the  land  to  certain 
existing  restrictions.  This  purpose  was  ef- 
fected by  treating  the  act  in  one  or  the  other 
of  several  ways,  and  so  far  as  the  particular 
case  In  hand  is  concerned  it  is  unimportant 
wMch  one  of  several  inconsistent  views  is 
correct  so  long  as  by  some  the  title  is  con- 
sidered good.  Three  interpretations  of  tills 
section  are  urged: 

(1)  The  complainant  urges  that  the  word 
"or"  be  substituted  for  the  word  "and"  where 
it  first  occurs  in  the  section,  so  tliat  it  would 
lead  thus: 

"That  any  real  estate  of  the  description  nam- 
ed In  the  second  section  of  this  act  or  which 
baa  been  heretofore  granted,"  etc. 

There  is  authority  for  such  substitution  in 
some  cases  in  construing  laws  in  deference  to 
the  meaning  of  the  context  the  popular  use 
of  the  words  "or"  and  "and"  being  so  loose 
and  frequently  Inaccurate.  2  Lewis  on  Statu- 
tory Construction,  g  397.  This  is  plausible 
and  perhaps  correct  but  Is  not  as  satisfactory 
an  Interpretation  as  another  to  be  hereafter 
considered. 

(2)  The  insertion  of  the  words  "also  real 
estate"  after  the  word  "and"  where  first  used 
would  be  in  harmony  with  the  general  pur- 
pose of  the  act  and  would  make  the  section 
apply  to  real  estate  held  by  laymen  in  trust 


for  reUglous  bodies  as  well  as  land  held  by 
ecclesiastical  oflicers.  The  section  would 
read: 

"That  any  real  estate  dedicated,"  etc,  "and 
also  real  estate  which  has  been  heretofore  grant- 
ed," etc.,  "to  any  ecclesiastical  officer,"  etc. 

This  Is  open  to  objection,  as  is  the  prior 
suggestion,  in  that  It  changeh  the  verbiage  of 
the  act 

(3)  By  the  use  of  the  words  "or  otherwise," 
the  section  applies  to  real  estate  transferred 
to  persons  other  than  ecclesiastical  officers 
for  the  use  of  a  religious  society,  and  malies 
the  section  apply  to  the  matters  referred  to 
in  section  1  and  section  2  of  the  act  The 
section  makes  three  classes  of  persons  when 
read  thus: 

"That  any  real  estate  dedicated  or  appropri- 
ated, or  intended  to  be  dedicated  or  appropriat- 
ed, to  purposes  of  religious  worship  for  the  use 
of  any  congregation  or  society,  and  which  has 
been  heretofore  granted,  devisMl  or  demised  to 
any  person  or  persons  (1)  in  any  ecclesiastical 
office  (2)  by  the  designation  of  such  office  (3)  or 
otherwise,  shall  be  deemed  to  be  held  in  trnst 
for  the  benefit  of  the  congregation  or  society 
using  the  some,"  etc 

Section  1  of  the  act  mentions  transfers  (1) 
to  or  for  any  person  tn  any  ecclesiastical 
office  and  (2)  to  or  for  any  person  by  the  des- 
ignation of  any  ecclesiastical  office,  and  sec- 
tion 3  includes  both  of  these  as  shown  above. 
The  words  "or  otherwise"  must  refer  to 
something  else  than  ecclesiastical  officers  or 
ecclesiastical  offices.  Naturally,  It  relates  to 
transfers  to  laymen  for  the  benefit,  of  the 
society.  This  view  of  the  act  is  consistent 
with  the  general  purpose  of  the  act  and  its 
adoption  does  not  Involve  the  substitution  or 
addition  of  words.  For  these  reasons  It 
seems  correct  and  is  adopted  in  inteicpreting 
the  section. 

The  result  would  be  that  by  section  2  no 
title  to  lot  A  vested  in  the  new  trustees  as 
grantees  of  the  deed  made  in  1856  by  James 
Canby,  but  he  continued  to  hold  the  same  im- 
til  his  death  in  1858,  and  as  at  that  time  the 
religious  society  using,  occupying  and  enjoy- 
ing the  real  estate  was  then  unincorporated, 
the  title  escheated  to  the  state  of  Delaware 
under  section  4,  and  by  the  deed  of  the  Secre- 
tary of  State  vested  in  the  complainant  by 
virtue  of  section  5  of  the  act 

Lot  B.  The  deed  from  Dure  to  trustees  for 
the  Society  being  made  subsequent  to  1855 
was  clearly  within  the  prohibition  of  section 
2  of  the  act  of  that  year,  and  no  right  title 
or  Interest  vested  in  the  persons  the  grantees 
therein,  but  remained  in  the  grantor,  and  on 
his  death  passed  under  bis  will.  Upon  the 
incorporation  of  the  Society  in  1913  the  legal 
and  equitable  title  thereto  ^ther  passed  un- 
der section  5  of  the  act  of  1911,  or  was  con- 
veyed by  the  deed  to  the  corporation  from 
the  heirs  and  devisees  of  Dure.  It  is  conced- 
ed by  the  solicitor  for  the  defendant  that  a 
good  tlUe  to  this  relatively  small  part  of  the 
land  was  conveyed  by  the  deed  firom  the  dev- 
isees of  Dure. 

In  view  of  the  conclusions  stated  abovej 
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and  becaoae  of  the  fiicta  of  this  case,  It  is 
act  necesaary  In  this  case  to  consider  the 
bearing  and  effect  on  either  hranch  of  the 
title  of  section  5  of  the  act  of  March  14,  1911 
(chapter  89,  volume  26).  This  act  was  sub- 
■tantlally  a  re-enactment  of  the  very  old  stat- 
ute constituting  chapter  39  of  the  Revised 
Code;  but  beUig  enacted  subsequent  to  the 
act  of  1856,  with  Its  stringent  and  radical 
provisions,  It  may  have  an  Imirartant  bear- 
ing, and  perhaps  a  controlling  Influence,  <m 
titles  to  land  granted,  devised  and  demised  to 
or  for  rellgioas  sod^les  before  and  perhaps 
after  185S.  Its  provisions  were  not  relied 
on  by  the  complainant,  or  much  discussed,  by 
him  and  not  at  all  by  the  solicitor  for  the 
defendant.  The  need  to  invoke  the  benefit  of 
the  act  to  obtain  the  legal  title  did  not  here 
arise,  because  there  were  actual  conveyances 
of  both  branches  of  the  title  made  to  the  com- 
plainant as  a  corporation  by  the  holders  of 
the  legal  title  under  James  Canby  or  Henry 
F.  Dure,  or  by  the  Secretary  of  State. 

The  conclusion  reached  as  to  the  effect  of 
the  act  of  March  1, 1865,  on  title  to  land  for 
religious  societies  are  these:  (1)  Section  2  of 
that  act  applies  to  grants,  conveyances,  de- 
vises and  leases  of  real  estate  made  after  the 
passage  of  the  act  of  real  estate  dedicated 
prior  to  the  passage  thereof  to  religions  wor- 
ship, (2)  Section  3  applies  to  such  real  es- 
tate BO  granted,  conveyed,  devised  or  leased 
before  the  passage  of  that  act,  whether  the 
transfer  be  made  to  an  ecclesiastical  officer, 
or  to  laymen  as  trustees  for  the  congregation 
or  society,  or  otherwise. 

Transfers  made  to  a  person  after  1855  of 
real  estate  theretofore  or  thereafter  dedicat- 
ed or  appropriated  to  purposes  of  public  wor- 
ship for  the  use  of  any  congregation  or  socie- 
ty were  made  ineffective  to  vest  any  title 
in  the  person  to  whom  the  transfer  was 
made,  but  all  such  were  valid  if  made  to  a 
religions  corporation  created  under  the  par- 
ticular law  relating  to  such  corporations. 
But  the  beneficial  use  of  real  estate  which  be- 
fore the  act  was  passed  had  been  so  dedicated 
and  appropriated,  was  preserved  for  the  so- 
ciety or  congregation  until  it  became  incor- 
porated. This  applied  to  real  estate  whether 
It  had  been  theretofore  transferred  to  a  per- 
son in  an  ecclesiastical  office,  or  to  a  person 
by  the  designation  of  such  office,  or  to  lay- 
men or  trustees,  or  otherwise.  In  all  such 
cases  the  persons  holding  the  title  transferred 
to  them  prior  to  1855  could  thereafter  trans- 
fer it  only  to  a  religious  coriwratlon  so  In- 
oorporated,  but  during  their  lives  held  it  In 
trust  for  the  congregation  or  society  using  it 
If  no  such  transfer  be  made  in  the  lifetime  of 
the  transferee  the  property  at  the  death  of 
the  transferee  would  vest  in  the  religious 
corporation,  if  there  be  one,  and  if  not,  then 
It  escheats  to  the  state.  If  .the  congregation 
occupying  and  enjoying  the  property  after- 
wards becomes  incorporated,  the  Secretary  of 
State  could  convey  the  property  to  the  corpo- 


ration, which  wni  thereupon  be  Tested,  with 
the  title  to  the  property. 

The  complainant  Is  entitled  to  a  decree  for 
specific  performance  of  the  contract. 

Let  a  decree  be  entered  accordingly. 


(123  Md.  487) 
BTTZJARREIi  t.  BOTD.    (No.  B.) 
(Court  of  Appeals  of  Maryland.   June  25,  1914.) 

1.  ACTIOK    (I    8*)— INDKMNITT    iHSUKANOB    — 

BioHT  OF  AonioN. 

Where  plaintiff,  while  a  guest  In  defend- 
ant's automobile,  was  injured  through  defend- 
ant's negligence,  and  defendant  was  protected 
by  liability  insurance,  that  the  insurance  com- 
pany was  ultimately  liable  and  would  have  to 
reimburse  defendant  for  any  recovery  against 
him  does  not  deprive  the  court  of  jurisdiction 
of  an  action  by  plaintiff  against  defendant, 
though  it  might  not  have  been  brought  but  for 
the  fact  of  the  insurance,  and  would  affect  the 
rights  of  insnrer,  who  was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  U  »,  41;   Dec  Dig.  i  &*1 

2.  NbOUOBNCX  (i  4*V— AUTOlfOBIUB— Dtttt  ov 
Owner. 

The  owner  of  a  motor  car  who  invites  a 
guest  is  liable  for  injuries  received  by  the  guest 
through  big  negligence;  such  guest  being  enti- 
tled to  demand  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  6;  Dec.  Dig.  |  4.*] 

Appeal  from  Superior  Ckmrt  at  Baltimore 
City;  Chas.  W.  Henisler,  Judge. 

"To  be  officially  reported." 

Action  by  J.  Cookman  Boyd  against  Harry 
A.  Fitzjarrel.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Defendantfs  prayers  2  and  7  are  as 
follows: 

(2)  The  defendant  prays  the  court  to  rule,  as 
a  matter  of  law,  that  it  appears  from  the  un- 
contradicted evidence  in  this  case  that  the  plain- 
tiff does  not  intend  to  enforce  the  collection  of 
any  judgment  against  defendant,  and  it  further 
appearing  that  it  is  not  the  object  or  purpose 
of  this  suit  to  have  adjudicated  by  this  court 
any  rights  as  between  Uie  plaintiff  and  the  de- 
fendant, and  it  being  undisputed  that  the  object 
and  purpose  of  this  suit  is  solely  and  entirely 
to  determine  and  fix  the  liability  on  a  cori>ora- 
tion,  which  Is  not  a  party  to  this  proceeding, 
that  therefore  this  court  has  no  jurisdiction  over 
the  subject-matter,  and  the  verdict  of  the  court 
shall  be  for  the  defendant.    (Refused.) 

(7)  The  defendant  prays  the  court  to  rule,  as 
a  matter  of  law,  that  if  it  shall  believe  from  the 
evidence  that  the  plaintiff  has  brought  this  suit 
against  the'  defendant  with  the  purpose  and 
object  of  attempting  to  fix  the  liability  of  some 
corporation  not  a  par^  to  this  suit,  and  if  the 
court  shall  find  that  there  is  no  controveray  be- 
tween this  plaintiff  and  this  defendant  with  re- 
gard to  the  sum  sued  for,  and  that  the  plain- 
tiff has  no  intention  of  making  the  defendant 
pay  any  verdict  which  may  be  rendered  against 
him,  then  the  subject-matter  of  this  suit  is  be- 
yond the  jurisdiction  of  this  court,  and  the 
verdict  of  the  court  shall  be  for  the  defendant. 
(Refused.) 


Argued  before  BOYD,  C.  J.,  and  BRISCOB, 
BURKE,  THOMAS,  PATTISON,  TJRNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 


*Por  other  case*  sM  sams  topic  sad  soettoB  NUMBBB  la  Dm.  Dig.  *  Am>  Dig.  Ksy-Ne.  Serlss  *  Rog'r  lados* 
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Walter  lu  Clark,  of  Balttmore,  for  appel- 
lant  Peter  J.  Campbell,  of  Baltimore,  for 
aiipellee. 

BBISCOE,  J.  Tbia  la  an  action  brongbt 
tij  tbe  aiq>ellee  against  tbe  appellant  to  re- 
cover damages  for  injuries  aastained  while 
riding  in  the  defendant's  antomoblle,  as  his 
gaest,  caused  by  the  alleged  negligence  of  the 
defendant.  Tbe  case  was  tried  in  the  sn- 
perlor  court  of  Baltimore  dty,  before  the 
ooort  sitting  as  a  Jnry,  and,  from  a  Judgment 
•la  favor  of  the  plaintiff  for  $1,750,  the  de- 
fendant has  appealed. 

Tbe  declaration  contains  but  one  count, 
and  It  is  as  follows: 

That  the  defendant  on  or  about  the  16tb  day 
of  October,  1912,  was  tbe  owner  of  and  operat- 
ed an  automobile  in  tbe  city  of  Baltimore  and 
in  Howard  county,  Md.  That  this  plaintiff, 
at  tbe  invitation  of  the  defendant,  entered  the 
automobile  for  the  purpose  and  with  the  inten- 
tion of  being  carried  therein  to  Laarel,  Md. 
That  while  riding  in  the  automobile,  and  while 
exercising  dne  care  and  caution  on  his  part, 
tbe  same  was  caused  to  skid  and  strike  against 
a  telegraph  i>ole  and  overturn,  and  this  plain- 
tiff was  thereby  thrown  from  the  automobile, 
bis  left  arm  was  broken  between  the  shoulder 
and  elbow,  his  left  ankle  was  sprained,  his 
head  was  severely  cut,  his  left  forearm  was 
badly  bruised,  he  received  severe  bruises  and 
contusions  all  over  bis  body,  he  was  severely  in- 
jured in  the  left  groin,  he  suffered  from  general 
shock  to  his  system,  and  was  further  caused  to 
suffer  great  physical  pain  and  mental  anguish. 
As  a  result  thereof  he  was  put  to  great  cost  for 
medical  services,  surgeon  fees,  and  hospital 
charges;  he  was  prevented  for  a  long  space  of 
time  from  attending  to  his  usual  avocation,  as 
aa  attorney  at  law,  and  thereby  sustained  great 
monetary  loss,  and  other  great,  serious,  and  per- 
manent wrongs  and  injuries  were  by  him  there- 
by sustained.  That  the  said  automobile  was 
caused  to  skid,  strike  said  telegraph  pole  and 
overturn  by  reason  of  the  recklessness,  want  of 
care,  default  and  negligence  of  tbe  defendant, 
his  servant  and  employ^,  in  attempting  to  pass 
a  vehicle  upon  the  road  on  which  tbey  were 
traveling  at  a  high  rate  of  speed  and  a;;ainst  the 

Srotest  of  this  plaintiff  made  to  said  defendant 
nmediately  before  the  happening  thereof  and 
in  time  to  have  avoided  tbe  same. 

The  record  contains  a  single  exception, 
and  that  Is  to  tbe  ruling  of  the  court  npon 
tbe  defendant's  prayers. 

Tbe  plaintiff  offered  no  prayers,  but  the 
defendant  presented  eight  Two  of  these 
were  granted,  and  six  were  refused.  The 
exception  to  the  fifth  and  sixth  prayers  Is 
waived  by  the  defendant  In  his  brief,  so  the 
questions  for  our  consideration  are  presented 
by  the  rulings  of  tbe  court  npon  the  defend- 
ant's first,  second,  seventh,  and  eight  prayers. 

[1]  Tbe  defendant  relies  upon  two  grounds 
as  a  basis  of  defense:  First,  that  the  court 
has  no  Jurisdiction,  because  tbe  proceeding 
Is  amicable  and  pretended  and  only  for  the 
purpose  of  affecting  the  rights  of  strangers 
not  parties  to  the  suit;  and,  second,  because 
there  is  no  evidence  of  actionable  negligence, 
on  the  part  of  tbe  defendant. 

Tbe  objections  to  tbe  jurisdiction  were 
raised  by  a  motion  to  dismiss  and  by  the  de- 


fendant's second  and  seventh  prayas,  offer- 
ed at  tbe  oondnsion  of  tbe  whole  evidence. 
The  motion  was  overruled,  and  tbe  two  pray- 
ers were  refused.  As  these  prayers  will  be 
set  out  by  tbe  reporter  in  Ids  report  of  the 
case,  and  will  be  hereafter  discussed  by  as, 
they  need  not  be  set  out  here  in  ^rtenso. 

It  appears  that,  prior  to  the  alleged  acci- 
dent, the  Maryland  Casualty  Company  had 
Issued  to  tbe  defendant  a  policy  of  automo- 
bile insurance,  indemnifying  him  from  and 
i  against  loss  on  account  of  suits  for  personal 
injories  similar  in  diaracter  to  tbe  present 
suit,  according  to  the  conditions  and  provi- 
sions of  tbe  policy.  The  policy  contains, 
among  others,  the  following  provisions: 

"In  consideration  of  one  hundred  and  seventy- 
six  dollars  ($17&00),  the  Maryland  Casualty 
Company,  of  Baltimore,  herein  called  the  com- 
pany, agrees  to  indemnify  Harry  A.  Fitzjarrel, 
of  Baltimore,  state  of  Maryland,  herein  called 
the  assured,  against  loss  from  liability  imposed 
by  law  upon  tbe  assured  for  damages  on  account 
of  bodily  injuries,  including  death  resulting 
therefrom,  accidentally  suffered,  or  alleged  to 
have  been  suffered,  by  any  person  or  persons 
and  caused  by  the  automobile  vehicles  owned 
or  operated  by  tbe  assured.  *  *  *  No  ac- 
tion shall  lie  against  the  company  to  recover 
for  any  loss  under  this  policy  unless  it  shall  be 
brought  by  the  assured  personally  for  loss  ac- 
tually sustained  and  paid  in  money  by  tbe  as- 
sured in  satisfaction  of  a  final  judgment  after 
trial  of  the  issue;  nor  unless  such  action  is 
brought  within  (90)  days  after  sudb  judgment 
by  a  court  of  last  resort  against  tbe  assured 
has  been  so  paid  and  satisfied." 

While  It  may  be  conceded  in  this  case  that 
the  resnlt  of  the  litigation  will  necessarily 
affect  the  Interest  of  a  third  party,  the 
casualty  company,  who  la  not  a  party  of  rec- 
ord, it  does  not  follow  because  this  Is  so  that 
the  suit  is  collusive  and  fictitious,  as  alleged. 
If  the  real  and  primary  object  of  the  suit 
is  to  redress  tbe  grievance  of  the  plaintiff, 
and  there  Is  an  actual  controversy,  involving 
real  and  substantial  rights  between  the  par- 
ties to  the  record,  the  suit  would  not  be  dis- 
missed. It  Is  only  when  the  sole  object  of 
the  suit  is  to  affect  tbird  luirtles,  and  when 
the  Interest  of  tbe  parties  to  the  suit  is  not 
adverse,  and  when  there  Is  no  real  and  sub- 
stantial controversy  between  those  who  ap- 
pear aa  adverse  parties,  that  the  principles 
Invoked  by  the  appellant  here  apply. 

This  case  Is  clearly  distinguishable  In  Its 
facts  from  those  dted  and  relied  upon,  tn  the 
appellant's  brief.  2  Ency.  of  P.  &  P.  342,  and 
cases  there  cited. 

If  the  defendant  is  primarily  liable  for  the 
negligence  that  caused  the  Injury,  then  It 
seems  clear  that  the  plaintiff  would  have  a 
right  of  action  for  such  negligence  against 
the  defendant,  notwithstanding  tbe  fact  that 
the  casualty  company  would  be  ultimately 
liable.  Eyler  v.  Co.  Com'rs,  49  Md.  257,  33 
Am.  Rep.  249;  Chcs.  &  Ohio  Canal  Co.  v. 
Allegany  Co.,  67  Md.  201,  40  Am.  Bep.  430; 
Balto.  &  Ohio  R.  R.  Co.  t.  Howard  Co.,  Ill 
Md.  180,  73  Atl.  666,  40  L.  R.  A.  (N.  S.)  1172. 

Such  being  our  view  of  the  law,  the  motion 
to  dismiss  this  suit  was   properly  overruled. 


Digitized  by 


Google 


Ud.) 


BABTLBTT  t.  CALVERT  BANK 


649 


and  tbere  was  no  error  in  refoidng  the  sec- 
ond and  seventh  prayers. 

[2]  The  second  proiMsition,  as  to  what  duty 
the  owner  of  an  automohUe  owes  to  his  guest 
who  accepts  an  Invitation  to  ride  with  him, 
Is  raised  by  the  defendant's  eighth  prayer. 
The  prayer  Is  as  follows: 

The  defendant  prays  the  court  to  rule,  as  a 
matter  of  law,  that  it  appears  from  the  uncon- 
tradicted evidence  in  this  case  that  the  plaintiff 
was  traveling  as  an  invited  guest  in  the  private 
automobile  of  the  defendant,  and  that,  unless 
the  court  shall  believe  from  the  evidence  that  the 
plaintiff  was  injured  by  reason  of  the  gross  or 
willful  negligence  of  the  defendant,  ue  ver- 
dict of  the  court  shall  be  for  the  defendant 

While  the  reported  cases  upon  the  legal 
status  of  a  guest  who  voluntarily  accepts  an 
Invitation  to  ride  with  the  owner  of  an 
antomoblle  are  somewhat  limited,  the  rule 
adopted  by  the  later  decisions  as  to  the  de- 
gree of  care  required  is  against  the  appel- 
lant's contention  In  this  case. 

Mr.  Huddy  In  his  work  on  Antomobiles,  | 
113,  says: 

"Although  he  pays  nothing  for  riding,  he  is, 
nevertheless,  in  the  care  and  custody  of  the 
owner  or  driver  of  the  machine  and  is  entitled 
to  a  reasonable  degree  of  care  for  his  safety. 
It  the  driver  baa  negligently  run  into  some  ob- 
stacle on  the  highway  and  thereby  injured  the 
gnest,  undoubtedly  the  owner  and  the  driver 
would  be  liable  to  civil  suit  for  damages.  One 
who  voluntarily  accepts  an  invitation  to  ride 
as  a  ^uest  in  an  automobile  does  not  relinquish 
his  right  of  protection  from  personal  injury 
caused  by  carelessness,  and  it  should  be  under- 
stood by  owners  of  motor  vehicles  that  they 
assume  quite  a  serious  responsibility  when  they 
invite  others  to  ride  with  them,  especially  per- 
sons who  by  reason  of  weaknesses  are  subject 
to  injury  from  slight  causes." 

In  Fatnode  v.  Foote,  153  App.  Div.  494, 138 
N.  Y.  Supp.  221,  the  Supreme  Court  of  that 
state  held,  as  stated  in  the  syUabns  of  the 
case,  where  In  an  action  to  recover  for  per- 
sonal injuries  to  the  plaintiff  resulting  from 
defendant's  negligence  it  appears  that  the  de- 
fendant invited  the  plaintiff,  who  was  a  wit- 
ness in  an  action  to  which  he  was  a  party, 
to  ride  with  him  to  the  place  of  trial  in  an 
open  buggy  drawn  by  one  horse  driven  by 
himself,  that  the  defendant  drove  at  a  reck- 
less speed,  against  the  plaintitTs  protest,  and 
that  a  collision  with  another  wagon  which 
threw  the  plaintiff  violently  to  the  ground 
was  the  result  of  defendant's  careless  driv- 
ing, a  Judgment  for  the  plaintiff  should  be 
affirmed.  The  plaintiff  was  a  licensee,  and 
it  was  the  duty  of  the  defendant  to  use 
ordinary  care  not  to  increase  the  danger  of 
riding. with  him  or  to  create  any  new  danger. 

In  Beard  v.  Klnsmeier,  158  Ky.  153,  164 
S.  W.  319,  decided  by  the  Court  of  Appeals 
ot  Kentucky,  on  March  20,  1914,  where  the 
facts  are  very  similar  to  those  in  this  case, 
the  conrt  held  that  it  was  the  defendant's 
duty,  upon  inviting  plaintiff  to  ride  as  a  gnest 
in  defendant's  automobile,  to  use  ordinary 
care  not  to  increase  plaintiff's  danger  or  to 
create  any  new  danger,  snch  as  by  fast  and 
reckless   driving,   so   that  defendant   would 


be  liable  for  injuriea  to  plaintiff  resulting 
from  driving  the  antomoblle  recklessly. 

The  reasoning  in  Foote's  Case,  supra,  was 
adopted  and  followed  in  the  Kentucky  deci- 
sion. The  cases  of  Pigeon  v.  Lane,  80  Conn. 
237,  67  Att.  886,  11  Ann.  Cas.  871,  Birch  v. 
City  of  New  York,  190  N.  X.  397,  83  N.  E. 
51, 18  L.  B.  A.  (N.  S.)  595,  Mayberry  v.  Slvey, 
18  Kan.  291,  and  Lodihead  v.  Jensen  (Utah) 
129  Pac.  347,  are  also  in  point  and  to  the 
same  effect  The  rule  announced  in  these 
cases,  we  think,  is  the  true  and  correct  rale, 
and  is  controlling  on  this  appeal. 

The  rale  of  gross  or  willful  negligence 
sought  to  be  applied  by  the  defendant's  eighth 
prayer  was  not  the  correct  rale  applicable 
to  the  case,  and  this  prayer  was  properly 
refused. 

The  defendant's  first  prayer  was  a  demur- 
rer to  the  evidence,  and,  as  the  evidence  was 
legally  sufficient  to  show  actionable  negli- 
gence, it  was  properly  rejected. 

Finding  no  error  in  the  rulings  of  tlie  conit, 
the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


(123  Hd.  628) 

BABTLETT  v.  CALVERT  BANK.  (No.  84.) 

(Court  of  Appeals  of  Maryland.    Jnne  25, 
1914.) 

Pkinoipal  ANn  Agent  (§  100*)  —  Powkb  of 

Attorney— Construction. 

A  power  of  attorney  executed  by  a  stock- 
holder, whereby  he  transfers  the  stock  and  ap- 
points an  attorney  to  sell,  hypothecate,  or 
dispose  of  in  any  manner  and  for  any  purpose 
assign  and  transfer,  empowers  the  grantee  in 
the  power  to  pledge  the  -stock,  not  only  for  a 
debt  evidenced  by  a  note  contemporaneously 
executed  by  the  grantee,  but  also  empowers  the 
grantee  to  pledge  the  stock  for  other  debts, 
in  the  absence  of  any  notice  by  the  creditor  of 
any  restrictions  placed  by  the  stockholder  on 
the  grantee. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  S{  262-278,  845,  364, 
368-373;   Dec  Dig.  {  100.»] 

Appeal  from  Superior  Ck>urt  of  Baltimore 
City;    Chas.   W.   Heuisler,   Judge. 

"To  be  officially  reported." 

Action  by  J.  Kemp  Bartlett  against  the 
Calvert  Bank.  From  a  Judgment  for  defend- 
ant, plaintiff  api)eals.     Affirmed. 

The  following  is  plaintifrs  first  prayer: 
If  the  court  sitting  as  a  Jury,  shall  find  that 
the  plaintiff  delivered  to  one  Edgar  M.  Noel 
the  certificate  for  30  shares  of  stock  of  United 
States  Fidelity  &  Guaranty  Company  standing 
in  the  name  of  and  belonging  to  the  plaintiff, 
offered  in  evidence,  and  that  at  the  time  of  said 
delivery  it  was  distinctly  agreed  between  the 
plaintiff  and  the  said  Noel  that  Noel  wag  not  to 
borrow  upon  the  said  certificate  from  the  defend- 
ant a  sum  exceeding  $3,000,  and  that  at  the 
time  of  said  delivery  and  presentation  to  the 
defendant  of  said  certificate  by  said  Noel,  If  the 
court,  sitting  as  a  jnry,  shall  so  find,  the  assign- 
ment and  power  of  attorney  appearing  upon  the 
back  of  said  certificate  was  not  filled  in  but 
merely  signed  in  blank  by  the  plaintiff,  and  that 
the  defendant  loaned  to  said  Noel  $3,000  upon 
the  said  certificate  as  collateral  therefor,  with 
actnal  knowledge  that  the  said  certificate  was 
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not  the  property  of  said  Noel  bat  of  the  plaintiff, 
and  that  subsequently  the  said  original  certifi- 
cate for  30  shares  was  split  up  into  two  certifi- 
cates, one  for  20  shares  and  the  other  for  10 
shares,  the  latter  certificate  being  returned  to 
the  plaintiff  and  the  former  being  retained  b; 
the  defendant,  and  that  the  plaintiff  subsequent- 
ly, after  the  maturity  of  said  loan,  and  while 
the  said  certificate  for  20  shares  was  still  in 
the  possession  of  the  defendant,  tendered  to 
the  defendant  $3,000  and  all  accrued  interest 
unpaid  thereon,  and  thereupon  demanded  a  re- 
turn of  said  certificate,  and  that  the  defendant 
refused  to  return  the  same  unless  the  plaintiff 
made  a  payment  also  on  account  of  an  indebted- 
ness of  the  said  Noel  to  the  said  defendant 
contracted  subsequent  to  the  making  of  the 
said  $3,000  loan,  and  that  the  plaintiff  had  not 
authorized  the  pledge  of  said  certificate  as  se- 
curity in  whole  or  in  part  of  said  second  loan  of 
the  said  Noel,  then  the  verdict  must  be  for 
the  plaintiff. 

The  following  ia  defendant's  second  prayer: 
If  the  court,  sitting  as  a  jury,  find  that  the 

Slaintiff  signed  the  power  of  attorney  dated 
[arch  20,  1012,  attached  to  the  certificate  for 
20  shares  of  stock  of  the  United  States  Fideli- 
ty &  Guaranty  Company  offered  in  evidence,  and 
delivered  said  power  of  attorney  and  certificate 
of  stock  to  E.  M.  Noel,  and  that  the  same  were 
delivered  by  E.  M.  Noel  to  the  Calvert  Bank, 
together  with  the  collateral  note  of  July  23, 
1912,  offered  in  evidence,  and  that  said  note 
was  signed  by  E.  M.  Noel  and  delivered  to  said 
Calvert  Bank  for  a  valuable  consideration,  then 
the  court  rules,  as  a  matter  of  law,  that  the  le- 
gal effect  of  the  delivery  by  E.  M.  Noel  of  said 
stock  and  said  power  of  attorney  attached  there- 
to and  said  collateral  note  was  to  pledge  said 
stock  not  only  for  the  $3,000  menticmed  in  said 
collateral  note  of  July  23,  1912,  but  also  for  any 
other  indebtedness  then  or  thereafter  owing  by 
the  said  E.  M.  Noel  to  said  Calvert  Bank.  And 
if  the  court  sitting  as  a  jury  find  that,  at  the 
time  of  said  delivery  of  said  collateral  note  of 
Juljr  23,  1912,  and  said  power  of  attorney  and 
certificate  of  stock,  the  said  E.  M.  Noel  was  in- 
debted to  the  Calvert  Bank  upon  another  note 
for  $3,000,  dated  July  1,  1909,  and  that  both 
said  notes,  with  certain  Interest  thereon,  remain 
nnpaid,  then  the  court  rules,  as  a  matter  of 
law,  that  the  tender  made  by  the  plaintiff  to 
defendant,  as  testified  to  by  him,  was  not  suffi- 
cient to  entitle  the  verdict  of  the  court,  sitting 
as  a  jury,  should  be  for  the  defendant. 

Argned  before  BOYD,  C.  J.,  and  BRISCOE, 
BUKKE,  THOMAS,  PATTISON,  URNER; 
and  CONSTABLE,  JJ. 

Edgar  Allan  Poe,  of  Baltimore,  for  appel- 
lant   S.  S.  Field,  of-  Baltimore,  for  appellee. 

BRISCOE,  J.  This  action  was  brought  by 
the  appellant  against  the  appellee  bank,  in 
the  superior  court  of  Baltimore  city,  to  re- 
cover the  possession  of  a  certificate  dated 
May  20,  1912,  for  20  shares  of  stock  of  the 
United  States  Fidelity  &  Guarantee  Com- 
pany, which  had  been  pledged  to  the  appellee 
bank  by  one  Edgar  M.  Noel,  now  deceased,  as 
collateral  security  for  certain  loans,  made 
by  the  bank  to  Noel,  in  his  lifetime.  The 
certificate  of  stock  belonged  to  the  appellant 
but  had  been  loaned  to  Noel,  for  the  purpose 
of  pledging  it  to  the  appellee  bank,  as  col- 
lateral security,  under  a  blank  power  of  at- 
torney dated  the  20th  day  of  May,  1912.  The 
case  was  tried  before  the  court,  sitting  as  a 
jury,  and,  from  a  Judgment  in  favor  of  the 


defendant,  the  plaintiff  has  taken  this  fu>- 
peal. 

During  the  trial  two  bills  of  exception  were 
taken  by  the  appellant,  one  to  the  granting  of 
the  defendant's  motion  to  strike  out  certain 
testimony  which  had  been  admitted  subject  to 
exception,  and  the  second  to  the  ruling  of  the 
court,  in  rejecting  the  plaintiff's  first  prayer, 
and  in  granting  the  defendant's  second 
prayer.  These  two  exceptions  bring  up  for 
review  the  only  questions  presented  by  the 
record,  and  which  will  now  be  considered 
by  ns. 

As  the  plaintiff's  second  exception  con- 
tains the  rulings  upon  the  prayers,  and  as 
these  present  the  substantial  questions  in 
the  case,  we  will  consider  it  first. 

The  defendant's  second  prayer,  which  was 
granted  by  the  court,  we  think,  correctly 
states  the  law  of  the  case.  It  ruled  as  a  mat- 
ter of  law,  under  the  facts  of  the  case,  that 
the  legal  effect  of  the  delivery  by  E.  M.  Noel 
of  the  stock,  and  the  power  of  attorney  at- 
tached thereto,  and  the  collateral  note,  was 
to  pledge  the  stock  not  only  for  the  $3,000 
mentioned  In  the  collateral  note  of  July  23, 
1012,  but  also  for  any  other  indebtedness 
then  or  thereafter  owing  by  E.  M.  Noel  to  the 
defendant  bank. 

The  plaintiffs  first  prayer  was  the  converse 
of  the  defendant's  second  prayer,  and  was 
properly  rejected.  The  Reporter  will  set  out 
these  two  prayers  in  hia  report  of  the  case. 

The  substantial  facts  of  this  case  are  prac- 
tically undisputed,  and  may  be  thus  stated: 
The  record  discloses  that  some  time  in  July, 
1908,  the  plaintiff  loaned  Edgar  M.  Noel  30 
shares  of  the  capital  stock  of  the  United 
States  Fidelity  &  Guaranty  Company,  be- 
longing to  him.  Noel  subsequently  secured  a 
loan  of  $3,000  from  the  defendant  bank  by 
pledging  the  stock  as  collateral  security  for 
the  loan.  This  loan  was  renewed  from  time 
to  time;  the  last  renewal  note  being  dated 
July  23,  1912.  The  note  which  was  delivered 
to  the  bank  and  signed  by  E.  M.  Noel  is  as 
follows: 
"$3000.00  Baltimore,  July  23,  1912. 

"Four  months  after  date  I  promise  to  pay  to 
the  Calvert  Bank  or  order,  at  the  banking  house 
of  said  bank,  three  thousand  zx-100  dollars,  for 
value  received,  having  deposited  as  collateral  se- 
curity for  the  same  following  named  securities: 
20  shares  U.  S.  F.  &  G.  Co. 

•' agree  that  the  above-named  securi- 
ties, and  any  others  needed  to  or  substituted  for 
them,  all  cash  at  any  time  to  the  credit  of  our 
account,  and  all  notes  and  drafts  deposited  by 
us  for  collection,  and  all  other  property  of  the 
undersigned  in  said  bank,  may  be  held  as  collat- 
eral security  for  all  the  obligations  and  liabili- 
ties of  the  undersigned  and  of  the  indorsera 
hereof,  due  to  the  said  bank  or  to  become  due, 
or  that  may  hereafter  be  contracted,  with  the 

understanding    that   a   margin   of    pec 

cent  on  the  market  value  of  the  collateral  se- 
curity shall  be  maintained  on  demand,  and  if 
said  demand  for  margin  is  not  promptly  met, 
or  said  obligations  and  said  liability  are  not 
promptly  paid  at  maturity, hereby  au- 
thorize said  bank  or  its  president  or  its  cashier 
to  sell  the  collateral  security,  or  the  property 
represented  by  the  same^  either  at  private  or 
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public  sale,  at  any  time  thereafter,  without  ad- 

Tertisement  oi  notice  to and  with  the 

right  on  the  part  ol  said  bank  to  become  pur- 
chasers thereof  at  such  sale,  freed  and  dis- 
charged of  any  equity  of  redemption,  the  pro- 
ceeds to  be  applied  to  the  payment  of  the  above- 
mentioned  obligations  and  liabilities,  any  ex- 
cess  or   deficiency   to  be   paid  or   received    by 

as  the  case  may  be,  and further 

authorize  the  said  bank,  or  its  president  or  its 
cashier  to  use,  transfer  or  hypothecate  the  col- 
lateral security,  they  being  required  on  payment 
or  tender  at  maturity  of  the  amount  of  the 
said  obligations  and  liabilities  to  return  an 
equal  amount  of  said  securities,  and  not  the 
specific  securities  pledged. 
"T/D50.25  Demand.  B.  M.  Nod." 

Reverse  Side. 

"For  value  received hereby  agree  to 

become  surety  for  the  faithful  performance  of 
the  obligations  contained  in  the  within  note." 

The  certlflcate  for  the  20  shares  of  stock 
la  In  the  name  of  J.  Kemp  Bartlett,  dated 
the  20th  of  May,  1912,  and  la  In  the  usual 
form.  It  was  delivered  to  the  bank  as  col- 
lateral security  for  the  note  of  July  23, 1912. 
To  this  certificate  of  stock  was  attached  the 
following  power  of  attorney  dated  the  20th 
day  of  May,  1912,  and  signed  by  J.  Kemp 
Bartlett: 

"Know  all  men  by  these  presents,  that  I,  3. 
Kemp  Bartlett,  for  value  received,  have  granted, 
bargained,  sold,  assigned,  and  fully  and  irrevo- 
cably transferred,  and  do  by  these  presents, 
grant,  bargain,  sell,  assign  and  fully  and  irrevo- 
cably   transfer   for   all  purposes   unto 

twenty  (20)  shares  of  the  capital  stock  of  the 
United  States  Fidelity  &  Guaranty  C!o.,  stand- 
ing in  name,  on  the  books  of    

and  do  hereby  constitute  and  appoint  

irrevocably  for  to  be   true  and 

lawful  attorney,  and  in name  and  stead, 

to  sell,  hypothecate  or  dispose  of  in  any  manner 
and  for  any  purpose,  assign,  transfer  and  set 
over  to  any  person  or  persons  the  whole  or  any 
parts  of  said  stocks  at  once  or  from  time  to  time, 
and  for  that  purpose  to  make  all  necessary  acta 
or  assignment  or  transfer,  and  with  power  to 

substitute  one  or  more  persons  in stead, 

as  to  the  whole  or  parts  of  said  stock,  with  all 
the  powers  herein  mentioned hereby  rati- 
fy and  confirm  all  acts  that said  attor- 
ney, or  any  substitute  or  substitutes  under 
shall  lawfully  do  by  virtue  hereof. 

"In  witness  hereof,  have  hereunto  set  my  hand 
and  seal  this  twentieth  day  of  May,  A.  D.  1912. 
"J.  Kemp  Bartlett     [Seal.] 

"Signed,  sealed,  and  delivered  in  the  presence 
of:  F.  Aloysios  Michel." 

The  bank  also  holds  a  demand  collateral 
note  of  Noel's,  dated  July  1,  1909,  for  an  ad- 
ditional loan  of  13,000.  The  collaterals  held 
by  the  bank  are  insufladent  to  pay  this  last- 
named  note,  and  it  claims  the  right  to  hold 
the  20  shares  of  stock  as  collateral  security 
for  the  payment  of  both  notes,  under  the 
terms  of  the  contract  and  pledge  by  Noel,  at 
the  time  of  the  loan.  The  facts  and  history 
of  the  two  loans  are  thus  stated  by  the  appel- 
lee in  his  brief: 

"The  notes  which  the  bank  now  holds  are  a 
four  months'  collateral  note  of  Jnly  23,  1012. 
for  13,000  and  a  demand  collateral  note  of 
July  1,  1909;  each  note  being  for  $8,000.  The 
specific  certificate  of  20  shares  sned  for  in  this 
caw  was  pledged  and  delivered  with  the  note  of 
July  2S,  1912,  but  the  note  of  July  23,  1012,  evi- 
denced a  debt  which  originated  in  July,  1908, 
at  which  time  there  was  pledged  a  certificate 
for  80  shares  of  stock  of  the  United  SUtes  Fi- 


delity &  Guaranty  Company.  The  bank  held 
this  certificate  for  30  shares  of  stock  at  the 
time  when  the  loan  of  July  1,  1909,  evidenced 
by  the  demand  note  for  $3,000,  was  made,  and 
Mr.  Page,  the  president  of  the  Calvert  Bank, 
testified  that  it  was  part  of  the  inducement  for 
making  the  loan  of  July  1,  1909,  that  there  was 
considerable  margin  in  the  30  shares  held  as 
collateral  for  the  fint  loan.  The  original  note 
of  July,  1908,  was  renewed  from  time  to  time; 
the  last  being  the  note  of  July  23,  1912.  In  the 
earl^  part  of  1912,  the  appellee  permitted  the 
certificate  for  30  shares  to  be  withdrawn  and  a 
certificate  of  20  shares  substituted  in  its  place. 
At  that  time  the  stock  had  advanced  so  much  in 
value  that  the  20  shares  were  worth  about  as 
much  as  the  30  shares  were  when  originally 
pledged." 

There  Is  no  dispute  as  to  the  loan  of  the 
stock  by  the  appellant  to  Noel,  but  it  is  con- 
tended there  was  a  distinct  understanding 
and  agreement  between  them  that  Noel 
should  not  borrow  upon  the  stock  a  sum  Ifi 
excess  of  $3,000. 

While  this  restriction  and  limitation  may 
have  been  understood  between  the  appellant 
and  Noel,  there  is  no  evidence  whatever 
that  it  was  ever  communicated  to  the  bank 
or  to  any  of  its  oifficers.  The  plaintiff  testifi- 
ed that  he  never  informed  the  bank  of  the 
agreement,  and  the  testimony  as  to  what  Noel 
in  his  lifetime  told  the  appellant,  which  had 
been  admitted  subject  to  exception,  was  prop- 
erly stricken  out  at  the  conclusion  of  the  tes- 
timony. 

The  evidence  upon  the  part  of  the  defends 
ant  was  to  the  ^ect  that  the  bank  never 
had  any  notice  of  the  agreement  between 
the  appellant  and  Noel  that  the  stock  should 
not  be  pledged  for  more  than  a  $3,000  loan. 

The  .witness  Page,  president  of  the  bank, 
testified  as  follows: 

"Q.  Did  yon  or  the  bank  have  any  notice  ot 
any  agreement  that  the  stock  should  not  be  by- 
Iiotbecated  for  more  than  $3,000?  A.  No,  sir; 
on  the  contrary,  I  figared  to  Mr.  Noel  when 
the  second  loan  was  made  the  margin  on  it; 
when  the  second  loan  was  made  I  figured  it; 
I  went  and  got  the  envelope  and  figured  it  up; 
and  he  was  thoroughly  conversant  of  the  fact 
that  we  were  holding  it  for  that  purpose.  Q. 
He  never  told  you  Mr.  Bartlett  said  it  was  not 
to  be  pledged  generally,  but  only  for  that  loan 
of  $3,000?  A.  No,  sir;  never;  as  I  said  a  mo- 
ment ago,  he  knew  it  could  be  pledged  for  more, 
because  he  knew  it  could  be  figured  on  the 
margin." 

It  is  very  manifest,  we  think,  that  under 
the  power  of  attorney,  given  Noel  by  the  ap- 
pellant, he  had  the  right  and  power  to  pledge 
the  stock  as  collateral  security,  not  only  for 
the  loan  of  $3,000,  but  also  for  any  other 
debt  he  might  owe  the  bank.  The  very  face 
of  the  Instrument  itself  shows  that  Noel  had 
this  power.  The  language  of  the  power  of 
attorney  is: 

"Do  by  these  presents,  grant,  bargain,  sell, 
assign  and  fully  and  irrevocably  transfer   for 

all  purposes  unto twenty  (20)  shares  of 

the  capital  stock  ......  and  do  hereby  consti- 
tute and  appoint true  and  lawful  at- 
torney  to  sell,  hypothecate  or  dispose 

ot  in  *any  manner  and  for  any  purpose,  assign, 
transfer  and  set  over " 

There  was  nothing  upon  the  face  of  the 
certificate  of  stock,  the  collateral  notes,  or 
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■miut  m  Ifl^-.JiT  ««  irjitrt  K'jriw  :i*l  565«i 
■•*«  ix-'juai  «»  nasirtff.^  is.  arr  -w-jy  ii  rj* 
'll«9>M,r>>»  «ir  tke  \.7Vf.i0^a£y/i.  'Jt  t:i»  k-^jc 

V>  traMrt«r  t2i«  ctodc  'I'jr  a:}  fCJ^jMs.'  aai 
*/«  afa,  ti/iKXiMieat«.  «r  di<>Me  «<  It  Ib  azr 
■Azswr  sb4  tor  csy  pcn«0K. 

Tte  OUK*  «f  TailalMTo  r.  Btxk.  Tl  Tt-i- 
SM.  IT  AU,  1038.  and  Gtxaaa  &st-::9  Bru: 
▼.  Keaabaw,  78  114.  4;3u  26  Ax:.  2:1.  iei«< 
Vpoa  b7  tbe  ajjfitflaat.  win  be  focad  i?c=. 
aa  exaotfaatV/a  to  be  cx-lise  fr.H  eaae.  la 
tb«ae  eaaes  tLere  waa  ao  p!i««r  *to  krpotbe- 
eate  cr  dUi/^se  oC  tn  ajoj  mar-aa'  ai>i  2or  azr 
parjaoae."  aa  in  tbU  ease.  b:a  tbe  power  was 
taenAj  to  aelt  transfer.  aM  aet  ercr  to  terlc 
bat  not  to  pl<edj^  for  debt. 

Ib  Mercbaiiur  Bank  ▼.  WlClaaa.  110  Hd. 
Se,  72  AtL  U17.  ft  ia  aaid: 

••Xtki  atoek  vaa  p!*4z-l  no*  for  fee  I51g.g 
•■l7f  the  aiBoant  r«qaired  hj  Ifn.  WIHizaa  to 
eoDpiite  bcr  poreiiaae.  but  *'.'■■>  for  tbe  p'O- 
CiaJ  d^^it  aoooant  «<  Ur.  Wi—iaas  vitk  t^e 
Crm  of  WilaoB,  Coiaum  ft  Col,  aad  u^nvfote  tk« 
defendaat  ia  estitled  to  iiare  dedacted  S3cii 
amount,  witb  interest  to  date  «f  tziai.  aa  Mr. 
WUlians  aMy  ova  that  fits." 

In  tbe  absence  of  any  notice  b7  the  bank 
of  tbe  allied  restrictlona  vUcb  tbe  anxi- 
laat  claims  be  placed  upon  Xoel  at  tbe  time 
of  tbe  tranaCer  of  tbe  stock  to  blm,  «c  think 
It  la  dear  tbat  tbe  bank  baa  tbe  rigbt  to  re- 
ly opon  and  to  bold  tbe  stock  bere  In  qoes- 
tlon,  not  only  for  tbe  93.000  mentioned  In  tbe 
eollateral  note  of  Jnly  23.  1912;  bat  for  all 
otber  indebtedness  of  Noel  to  it 

It  fbllowa,  tOfT  tbe  reasons  stated,  tbat  tbe 
otrnrt  below  committed  no  error  in  rejecting 
tbe  plaintiff's  prayer  and  in  granting  tbe  de- 
fendant's second  prayer.  There  waa  no  er- 
ror in  granting  the  defendant's  motion  to 
strike  ont  tbe  testimony  aet  oat  in  the  first 
Mil  of  exception.  The  Jndgmoit  will  be  af- 
linned. 

Judgment  affirmed,  with  costiu 


(IS  Md.  MI) 

tmiTKD  RT8.  ft  EL-BCTRIC  CO.  OP  BAL- 
T1MOHI3  y.  STATE  BOADS  COM- 
MISSION.   (No.  27.) 

(Coart  of  Appeals  of  Maryland.    June  25, 
1914.) 

1,  RAit-Boaos  (i  ;  OS*)— Chahob  of  Gkaos— 

AlJTIIOBITT   or  t»ATB  BOADS  ComflBSION— 

Statotb. 

I^w(  1008,  e.  141,  established  a  system  of 
ptirillc  roads  and  appomted  a  state  roads  com- 
miKRlon,  and  by  section  32b  aathorized  the  com- 
ml««ion  to  maiotain  a  general  system  of  im- 
proved state  roads,  including  roads  within  the 
city  Of  lialtimore,  by  section  S2c  provided  that 
tlis  commission  might  take  over  any  coonty 
road,  etc.,  and  accept  by  gift  or  surrender  and 
ac'iuire  by  purchase  any  existing  tnmpikes  or 
Interests  therein,  subject  to  any  outstanding  oc- 
cupation or  use  by  any  electric  railway  com- 
puny,  and  by  section  82e  provided  that  no  elec- 


'•t'  mi".  I«  diKcrbed  ia  ilaOpnatKa  «c 
«a.ii-v»ait  rsi  Lx-rs  li*!*.  e.  11€.  snpTiie- 
n-'^-iTj  ■a^rw.-^  *?»;!ar«4  ttisT  ttotiisf  tbereia 
«.:-'«ijt  'ia^s*-  Z3K  pr-.TiBi'.ia  of  tbe  prior  aet 
•i  •»  tS»»  r^rrs  c<f  •If-^tiie  TcSwtj  eoro-'siriea 
■cv«  aiT  jr.-  _z  «r  jcrtxte  read,  snd  actboria- 
9i  tbe  ■^■giim  irmaa  to  ^^vntEset  will  titva  for 
tbe  cai*"_:  v.  z-:a.  ef  iT.irea.  f«r_  for  otgigiada 
■!«■  i=fi»r?rt»  err—f-^T»  at  ti«  ccst  of  tie  «!■■ 
^7V..x-  fi'Xtxz.':  r^eecnczasi'ni  could  aotre- 
^•:^T9  iaii^iaza.  liitjiiii.  »:.tct  raihtay  (<>iiiTisiiy 
at  its  ovs  II'  —I  la  ankc  ^az.Z'm  ord'-r-d  ia 
itif-  rrt-'-jt  msit  mtra^m  <d  ita  ra_say.  vbtiaer 
'^•*nt-e<  cm  =»  jrrri.t»  m±t«  of  wit  or  opua 
y^.-^.  roMs.  ar>:  ecr^pe  i:it-l.ty  f'.-r  sacb  ex- 
ytaae  c«  or  gT-.-^i  tzAt  tae  cry  mirbi  require 
t±«  n_«ay  to  =.!£«  iiB  tracks  oocform  to 
Oitjrea  ia  tic  graa*  cf  a  ci:?  street,  and  aa 
tfi*^ay.L-t  k>cve«=  tx«  cxtj  aad  tbe  railway  aa 
*o  "••^"^•^'r  tb>  ruiway  cuaer  tlte  acta  and  or- 
±z.tzj'.ta  r<^'f^  to  tbe  city's  park  tax.  by 
wi>^  t^e  rtll-Tzy  agreed  to  accept  a  ■oraiaal 
award  fir  ia  easeskczt  ia  cce  of  sack  atreeta, 
was  zi-.<  a  waiver  «f  ita  zig&ta  as  agarast  tbe 
ecoLEdsR-aa. 

[Ei  Ncte.— r«-  otber  eas<>s.  arc  Railr-^d^ 
Cewt  Vig.  if  2&i.  2-:i  2i«5:   Dee.  Dijt  f  5*S.»1 

2.  Bauxoass  1  S*?^' — CcASGK  or  GaADE  — 
ArTHoaiTT  ar  Stat*  Boane  Cowmssioy— 
Exiacisa  or  Pouca  Powkb — PrnKStniFTiox. 
Tbe  powen  of  the  state  roads  eotamissinn, 
cataKiabed  br  Laws  ISOS.  e.  141,  aa  enpple- 
Meoted  by  Laws  1{>1<X  c  116.nndt:T-  the  denomi- 
■ad-i-a  of  p&lice  powers,  cast  be  -^ -rived  fr.'m 
the  I>p?isiirare  by  express  rrant  or  bv  fair  in- 
'  teadment.  and  there  could  be  no  presumption  in 
'  faror  of  a  gnat  to  it  of  tbe  power  to  order 
'  ciunges  ia  the  grade  aad  loratioii  of  the  road- 
beds and  overhead  ajstem  4^  aa  electric  street 
railway  at  the  expense  of  the  r:iilway. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C«t.  Dig.  it  2..!,  iSTA  296;  Dec.  Dig.  I  9S.*] 

Appeal  from  Sopeilv  Conrt  of  Baltlmoie 
City:   Cbaa.  W.  Henisler,  Jndge. 

•To    be  officially  reported." 

Action  by  the  State  Boads  Commission 
against  the  United  Bailways  ft  Electric  Com- 
pany of  BaltlmoTe.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  witbunt 
awarding  a  new  triaL 

Argoed  before  BOYD,  G.  J.,  and  BBIS- 
COE.  BCBKB,  THOMAS.  PAITISON,  and 
CONSTABLE.  JJ. 

JToaepb  0.  France,  of  Baltimore  (J.  Stanls- 
lans  Cook,  of  Baltimore,  on  the  brief),  for  ap- 
pellant S.  S.  Field  and  Isaac  liobe  Straus, 
both  of  BaltlmoTe  (Leon  E.  Gieenbaum,  of 
Baltimore,  on  the  brief),  for  appellee. 

THOMAS,  X  In  1908  the  Leglslatate  pass- 
ed an  act  (chapter  141) — 
"providing  for  the  establishment  of  a  system 
of  public  roads  and  highways  in  Maryland,  and 
providing  for  the  appointment  of  a  commission 
to  be  known  as  the  'state  roads  commission,' 
with  full  powers  to  construct,  improve  and 
maintain  public  roada  and  highways  in  tbe 
several  counties  of  this  state;  and  providing 
also  the  ways  and  means,  and  making  the  neces- 
sary appropriations  of  money  and  for  a  bond 
issue  for  Uie  construction.  Improvement  and 
maintenance  thereof,  and  for  the  expenses  ot 
such  commiasioa  in  the  execution  of  its  poveia 
and  duties." 
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B;  section  32b  of  the  act  the  state  roads 
commission,  hereinafter  referred  to  as  the 
commission,  was  given  full  power  and  charg- 
ed with  the  duty  to  select,  construct.  Improve, 
and  maintain  such  a  general  system  of  Im- 
proved state  roads  and  highways  as  could 
"reasonably  be  expected  to  be  completed" 
with  the  funds  therein  provided  "In  and 
through  all  the  counties  of  this  state,"  and 
was  reqvdred  to  make  the  selection  of  the 
roads  to  be  improved  before  the  Ist  of  May, 
1909.  The  commission  was  authorized  to 
make  such  preliminary  Investigation,  to  do 
such  preliminary  work,  and  to  adopt  such 
means  or  system  of  roads  construction,  etc., 
as  in  its  Judgment  was  best  calculated  to  pro- 
mote the  objects  of  the  act — 
"condemn,  lay  out,  open,  establish,  construct, 
extend,  widen,  straighten,  grade  and  improve, 
in  any  manner,  any  main  road,  of  the  system,  in 
any  county  of  this  state  and  establish  or  fix  the 
width  thereof;  cause  to  be  prepared  such  sur- 
veys, plans,  drawings  or  maps  as  it  may  deem 
proper  in  tJie  course  of  its  work;  acquire  for 
the  state  of  Maryland,  by  agreement,  gitt,  grant, 
purchase  or  condemnation  proceedings,  *  *  • 
any  private  road  or  roads  whatsoever,  or  pri- 
vate property  or  rights  of  drainage  for  public 
use,  whether  belonging  to  private  individuals 
or  to  turnpike  companies  or  other  corporations, 
and  including  any  avenues,  roads,  lanes  or 
thoroughfares,  rights  or  interests,  franchises, 
privileges  or  easements,  that  may  be,  in  its  judg- 
ment, desirable  or  necessary  to  complete  said 
system  of  roads  or  to  carry  out  the  purposes  of 
this  act;  contract  with  any  person  or  persona, 
company  or  corporation,  either  private  or  quasi 
public,  or  municipal,  in  furtherance  of  the  du- 
ties and  objects  of  this  act  or  any  of  the  same," 
etc. 

This  section  authorized  and  directed  the 
commission  to  Include  in  its  work  of  improv- 
ing the  system  of  main  roads  of  the  state  the 
improvement  of  such  portions  of  the  main 
roads  selected  by  said  commissions  as  a 
part  of  such  system  "as  lie  inside  tlie  lim- 
its of  the  city  of  Baltimore,  up  to  the  old 
city  limits,  provided  that  on  completion  of 
such  Improvements,  the  portions  of  the  roads 
so  improved  within  the  dty  limits  shall  be 
city  streets  under  the  provisions  of  the  dty 
diarter,"  and  provided  that: 

"Where  rights,  easements  and  franchises  of 
the  United  Railways  &  Electric  Company  of 
Baltimore,  its  successors  and  assigns,  exist  upon 
any  turnpike  or  private  right  of  way  in  the 
annex  which  may  be  improved  hereunder,  then 
said  rights,  easements  and  franchises  may  (if 
the  mayor  and  city  council  of  Baltimore  and 
said  Railways  Company,  its  successors  and  as- 
signs fail  to  agree  upon  terms  of  purchase  or 
surrender)  be  condemned  by  the  mayor  and  city 
council  of  Baltimore  under  the  provisions  of 
chapter  274  of  the  Acts  of  1904  and  chapter 
566  of  the  Acts  of  1906,  or  in  the  exercise  of 
its  general  powers  of  condemnation,  the  cost 
thereof  to  be  defrayed  out  of  the  loan  provided 
for  in  said  first  mentioned  act,  or  out  of  the  or- 
dinary proceeds  of  municipal  taxation:  Pro- 
vided, however,  that  the  provisions  of  said  act 
of  1906  shall  t>e  obligatory  upon,  and  not  discre- 
tionary with,  the  mayor  and  dty  council  of 
Baltimore  and  the  board  of  estimates,  and  the 
price  to  be  charged  for  new  rights,  franchises 
and  easements  similar  to  those  condemned,  shall 
be  the  same  as  the  amoont  of  the  condemnation 
award." 


Section  32c  is  as  follows : 

"If  the  state  roads  commission  shall  determine 
that  the  public  necessity  or  convenience,  or  that 
the  purposes  of  this  act  require  that  any  turn- 
pike, or  part  thereof,  whether  maintained  as 
such  by  any  turnpike  conHpany  or  otherwise,  or 
whether  formerly  maintained  as  such  and  now 
abandoned  by  any  turnpike  company,  or  that 
any  public  road  in  whole  or  in  part  in  any 
county  or  counties,  and  forming  a  section  of  a 
through  route  or  continuous  thoroughfare  be- 
tween two  or  more  important  points  in  this 
state,  should  be  taken  charge  of  by  said  com- 
mission for  the  state,  for  the  purposes  of  this 
act,  then,  as  to  such  public  road  or  abandoned 
or  acquired  turnpike,  whether  acquired  by  pur- 
chase or  condemnation,  the  said  commission 
shall  file  a  certified  copy  of  the  plan  thereof  in 
the  office  of  the  county  commissioners  for  the 
county  or  the  several  counties  in  which  said 
section  or  sections  of  road  or  tnmpike  may  be 
situated,  and  setting  forth  its  purpose  to  ac- 
quire and  to  take  over  the  same,  and  said  com- 
mission thereupon,  without  any  further  proce- 
dure, shall  acquire  and  take  over  any  such  and 
all  county  roads,  turnpikes  or  sections  thereof  or 
interests  or  rights  therein,  as  in  its  judgment, 
may  be  necessary  or  proper  for  the  purpose  of 
this  act,  and  with  full  power  to  widen,  relocate, 
change  or  alter  the  grade  or  location  thereof; 
and  said  commission  shall  have  full  power  so  to 
take  over  end  take  possession  of  any  county 
road  or  abandoned  turnpike,  and  to  accept  by 
gift  or  surrender,  and  to  acquire  by  purchase 
or  condemnation,  any  and  all  existing  turn- 
pikes or  any  sections  thereof,  or  any  rights  or 
interests  therein,  subject  to  any  outstanding 
occupation,  use  or  franchise  of  any  electric 
railway  company  or  other  public  service  cor- 
porations; and  thereafter  all  highways,  bow- 
ever  acquired  hereinunder,  shall  be  state  high- 
ways and  shall  be  constructed,  improved  and 
maintained  by  said  commission  for  the  state 
and  at  its  expense,  except  as  provided  in  sec- 
tion 32b." 

Section  32e  provided : 

"That  said  commission  shall  keep  all  state 
highways  reasonably  clear  of  brush  and  main- 
tain same  in  good  condition ;  shall  cause  suit- 
able shade  trees  to  be  planted  thereon,  if  prac- 
ticable, and  may  establish  and  maintain  water- 
ing troughs  upon  said  highways.  No  opening 
shall  be  made  in  any  such  highway,  nor  shall 
any  structure  be  placed  thereon,  nor  shall  any 
structure  which  has  been  placed  thereon  be 
changed  or  renewed,  except  in  accordance  with 
a  permit  from  the  commission,  which  shall  ex- 
ercise complete  control  over  such  highways,  ex- 
cept as  herein  otherwise  provided.  No  state 
highway  shall  be  dug  up  for  laying  or  placing 
pipes,  sewers,  ix>les,  wires  or  railways,  or  for 
other  purposes,  and  no  trees  shall  be  planted  or 
removed  or  obstruction  placed  thereon  without 
the  written  permit  of  the  state  roads  commis- 
sion, or  its  duly  authorized  agent,  and  then  only 
in  accordance  with  the  regulations  of  said,  com- 
mission ;  and  the  work  shall  be  done  under  the 
supervision  and  to  the  satisfaction  of  said  com- 
mission; and  the  entire  expense  of  replacing 
the  highway  in  as  good  condition  as  before  shall 
be  paid  by  the  persons  to  whom  the  permit  was 
given  or  by  whom  the  work  was  done:  Pro- 
vided, however,  that  no  electric  railway  com- 
pany in  operation  upon  any  public  or  private 
road  or  existing  or  abandoned  turnpike  when  ac- 
quired hereunder  shall  be  disturbed  in  its 
operation  or  in  the  maintenance  of  its  roadbed 
and  overhead  construction  and  all  necessary  re- 
pairs, together  with  the  maintenance  of  the 
apace  between  its  tracks  and  two  feet  on  each 
side  thereof  shall  be  performed  by  such  railroad 
company  under  the  supervision  and  to  the  sat- 
isfaction of  said  commission.  Said  commission 
may  give  suitable  names  to  tlie  state  highways 
and  may  change  the  name  of  any  highway  which 
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becomes  a  part  of  a  state  highway.  They  shall 
erect  suitable  Koide  posts  at  convenient  points 
along  state  bi^ways." 

In  1910  the  Legislatare  passed  an  act 
(chapter  116)  "enlarging  the  powers  of  the 
state  roads  commission  as  created  by  diapter 
141  of  the  Acts  of  1908,  and  "providing,  also, 
for  the  enlargement  of  the  work  of  said  com- 
mission and  making  the  necessary  appropria- 
tions of  money;  and  for  an  additional  bond 
Issue  for  the  purpose  of  carrying  out  the  pro- 
vlsiona  of  tms  act"  This  act  authorized  the 
commission  to  acquire,  construct,  and  main- 
tain bridges  for  the  purpose  of  making  con- 
nection between  any  highways  or  parts  of 
any  highway  constructed  and  improTed  by  It, 
to  acquire  by  purchase,  condemnation,  or 
otherwise  the  Conowlngo  bridge  across  the 
Susquelianna  river,  to  build  a  bridge  across 
the  Nanticoke  river,  and  to  conatract  a  high- 
way to  be  known  as  the  Annapolis  and  Balti- 
more boulevard,  and  provided  that: 

"Nothing  In  any  of  the  foregoing  sections  or 
in  the  provisions  of  any  act  adding  to  oi  supple- 
menting cliapter  141  of  the  Acts  of  1908  (creat- 
ing the  state  roads  commission)  shall  be  con- 
strued as  modifying  or  changing  the  provisions 
of  said  last  named  act,  in  so  far  as  the  same  de- 
fine and  regulate  the  rights  of  any  electric  rail- 
ways company  in  oi>eration  apon  any  public  or 
private  road  or  existing  or  abandoned  turn- 
pike." 

And  further  providing  that: 

"Whenever  any  state  road  crosses  the  grade  of 
the  line  of  any  railroad  worked  b^  steam  or 
other  power,  the  state  roads  commission  shall 
have  the  power  to  contract  with  such  railroad 
for  the  construction  of  any  bridge,  archway,  or 
ctdvert  that  may  be  needed  for  the  purpose  of 
any  overgrade  or  undergrade  crossing;  and  to 
provide  bv  contract  or  otherwise  for  uie  main- 
tenance thereof:  Provided,  that  one-half  of  the 
construction  cost  of  such  bridge,  archway,  cul- 
vert or  roadbed  shall  be  paid  for  by  the  railroad 
and  one-half  by  the  state  roads  commission." 

On  the  29th  of  April,  1909,  the  oommia- 
gion  and  the  United  Ballways  &  Electric 
Company  of  Baltimore  City  entered  Into  an 
agreement  by  which  the  Railways  Company, 
"to  the  extent  of  Its  ownership  and  Interest 
In  the  Harford,  the  Baltimore  and  Jerusalem, 
and  the  York  Turnpike  Roads,"  agreed  that 
the  same  should  be  transferred  to  the  com- 
mission without  charge  other  than  the  cost. 
If  any,  of  perfecting  the  title,  "subject,  how- 
ever, to  any  and  all  railway  easements  and 
rights  of  way  now  existing,"  and  subject  to 
the  further  provisions  of  the  contract,  among 
which  were  the  following: 

"Where  any  tracks  owned  or  operated  over 
by  the  company  now  exist  on  any  road  which 
the  commission  may  acquire  and  improve,  all 
changes  made  necessary  by  the  work  of  the 
commission  shall  be  done  by  the  company  to 
the  satisfaction  of  the  commission  and  the  ex- 
pense incurred  shall  be  paid  by  the  commis- 
sion." 

"The  company  shall  dniy  keep  in  repair  the 
space  between  the  rails  of  its  tracks  and  the 
two-foot  adjacent  space,  as  provided  by  the 
State  Roads  Law ;  but,  except  hy  mutual  agree- 
ment, it  shall  not  be  disturbed  in  the  use  of 
or  required  to  change,  the  existing  character 
of  its  rails,  ties,  ballast,  roadbed  or  overhead 
constrnction ;  but  the  company  will,  at  the  re- 
quest of   the   commission,   lower  or  raise   its 


tracks  so  as  to  conform  with  the  adjacent  road- 
way, the  exi>ense  incurred  by  any  snch  change 
to  be  borne  by  the  commission." 

"The  word  'tracks'  shall  be  taken  to  include 
switches,  turnouts  and  dectrical  constrnction, 
unless  such  inclusion  would  be  nnreasonaUe. 
The  formal  deed  or  acts  or  instruments  of  sur- 
jender  by  and  on  behalf  of  the  several  turn- 
pike companies  to  the  commission  shall  in 
terms  recite  and  reserve  the  rights  of  the  com- 
pany hereunder." 

The  agreement  of  counsel  filed  in  the  case 
states  that,  after  the  execution  of  the  above 
agreement,  "certain  members  of  the  state 
roads  commission  took  the  position  tliat  ita 
terms  were  broader  than  they  liad  intended 
them  to  be;  that  they  had  not  Intended  to 
bind  the  commission  in  regard  to  roads  other 
than  the  three  roads  q>eclfied  by  name  in 
said  contract,  namely,  York,  Baltimore  and 
Harford,  and  the  Baltimore  and  Jerusalem 
Turnpike  Roads ;  that  they  thought  that  the 
Railways  Company  ought  to  enter  Into  a  sup- 
plemental agreement  so  that,  as  to  the  roads 
other  than  the  three  roads  which  the  Rail- 
ways Company  had  agreed  to  procure  to  be 
turned  over  to  the  commission,  the  rights 
or  obligations  of  the  commission  in  regard 
to  the  Railways  Company's  structures  there- 
on should  be  passed  upon  and  determined  by 
the  courts.  The  Ballways  Company's  posi- 
tion wag  that  the  agreement  of  April  29, 1909, 
was  understood  by  the  parties  thereto  and 
was  Intended  to  be  exactly  as  it  was.  The 
company  agreed,  however,  to  make  a  supple- 
mental agreement  as  requested  by  the  com- 
mission." The  Railways  Company  and  the 
commission  accordingly  entered  into  a  sup- 
plemental agreement  on  the  7th  of  July,  1910, 
by  which  they  agreed  that  the  agreement  of 
April  29,  1909,  should  be  applicable  to  the 
roads  referred  to,  "and  that,  as  to  aU  other 
roads  on  which  the  United  Railways  &  Elec- 
tric Company  has  or  operates  any  tracks,  the 
state  roads  commission  shall  proceed  with 
such  improvements  or  works  as  it  may  de- 
termine to  make,  subject  to  the  provisions  of 
chapter  141  of  the  Acts  of  1908  and  any  acts 
of  the  Oeneral  Assembly  supplementary 
thereto;  it  being  particularly  agreed  that  as 
to  all  such  other  roads  last  aforesaid  the  said 
commission  shall,  in  the  first  instance,  pay 
the  costs  and  expenses  of  all  changes  in  the 
tracks,  roadbed  and  overhead  construction  of 
the  said  Railways  Company,  caused  by  the 
works  or  Improvements  made  by  the  said 
commission,  and  that  the  ultimate  liability 
for  the  costs  and  expenses  of  said  changes 
shall  be  determined  by  the  courts  according 
to  law."  The  agreement  further  provided 
that,  as  to  all  other  roads  than  those  men- 
tioned in  the  agreement  of  April  29,  1909, 
the  work  of  changing  said  tracks,  roadbed, 
and  overhead  construction  of  the  company 
should  be  done  by  the  company  under  the 
supervision  and  to  the  satisfaction  of  the 
commission;  that  the  payments  to  be  so  ad- 
vanced by  the  commission  should  be  made  on 
the  15th  day  of  each  month,  and  for  the 
amount  of  the  costs  and  expenses  as  shown 
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by  vonchera,  approved  by  a  responsible  offi- 
cial of  the  company  and  furnlsbed  by  tbe 
company  to  tbe  commission  not  later  than 
tbe  8th  day  of  each  month,  and  approved  by 
the  commission,  "to  have  been  actoally  In- 
cnrred  for  the  changes  in  tbe  tracks,  road- 
bed, and  overhead  construction  of  said  Rail- 
ways Company  during  the  calendar  month 
last  preceding  the  15th  day  of  each  month 
aforesaid  caused  by  the  works  and  Improve- 
ments made  by  the  commission  upon  said 
roads,  and  the  further  and  additional  sum 
of  10  per  cent  upon  the  amount  of  said  actu- 
al costs  and  expenses  for  each  said  calendar 
month  for  tools  and  supervision  provided  by 
said  Railways  Company." 

Under  the  supplemental  agreement  referred 
to,  the  commission  undertook  the  improve- 
ment of  the  Valla  Road,  In  Baltimore  county 
and  Baltimore  city ;  the  Baltimore  and  Liber- 
ty Turnpike  Road,  within  the  present  limits 
of  Baltimore  city,  known  as  Garrison  avenue; 
First  street  in  Brooklyn,  Anne  Arundel  coun- 
ty; and  Maryland  avenue,  in  Westport,  Bal- 
timore county.  Ii)  reference  to  each  of  these 
roads,  the  commission  and  the  Railways 
Company  entered  into  a  further  agreement 
specifying  the  changes  to  be  made  by  the 
Railways  Company  in  the  location,  grade, 
laUs,  and  construction  of  its  railway,  so  as 
to  conform  to  the  speclflcations  and  require- 
ments of  the  commission,  and  further  agree- 
ing tbat  the  cost  of  said  changes  should  be 
paid  by  the  commission,  and  that  the  ulti- 
mate liability  therefore  should  be  Judicially 
determined. 

This  suit  was  brought  by  the  commission  in 
the  superior  court  of  Baltimore  dty  to  re- 
cover from  tbe  Railways  Company  the 
amounts  paid  by  the  commission  to  the  com- 
pany In  accordance  with  tbe  agreements  re- 
ferred ta 

In  the  agreement  of  counsel  it  is  stated 
that  the  commission  expended,  for  tbe  reloca- 
tion of  the  tracks  and  structures  of  the  Rail- 
ways Company  on  the  roads  mentioned,  the 
following  amounts:  On  Falls  Road,  in  Balti- 
more county,  $25,209.75 ;  on  Falls  Road,  with- 
in the  present  dty  limits,  |4,306.32;  on  the 
Baltimore  and  Liberty  Turnpike  Road,  now 
Garrison  avenue,  $40,972.54 ;  on  First  street, 
Brooklyn,  $10,616.66;  on  Maryland  avenue, 
Westport,  $6,811.44 — which  amount  in  the  ag- 
gregate to  $87,916.68 ;  and  it  was  agreed  tiiat 
If  the  coort  should  find  for  the  plaintiff,  "in 
whole  or  In  part,"  the  above  figures  should  be 
used  by  tbe  court  "as  a  basis  upon  which 
the  amount"  of  its  Judgment  should  be  as- 
certained. It  was  further  agreed  that,  by 
reason  of  the  changes  and  relocations  of  the 
company's  tracks,  roadbed,  and  structures  re- 
quired by  tbe  commission,  the  company  in- 
cnrred  the  cost  of  additional  changes  In  Its 
tracks,  etc.,  tor  which  It  makes  no  claim 
against  tbe  commission,  to  the  following 
amounts:  On  Falls  Road,  $16,382.39 ;  on  the 
Baltimore  and  Liberty  Turnpike  Road  (Gar- 
rison avenue),   $12,972.31;   on  First  street, 


Brooklyn,  $3,839.66;  on  Maryland  avenue, 
Westport,  $5,112.82;  miscellaneous,  labor  and 
material,  $589.89 — amounting  in  the  aggre- 
gate to  $38,897.03 ;  that  the  changes  and  re- 
locations referred  to  above  as  having  cost 
$87,916.68,  the  amount  which  the  commission 
now  seeks  to  recover,  were  necessitated  by 
the  plans  and  speclflcations  adopted  by  the 
commission  for  the  improvement  of  the  sev- 
eral roads  mentioned;  and  that  the  work  was 
done  In  compliance  with  said  speclflcations 
and  the  orders  of  the  commission. 

Prior  to  the  passage  of  the  act  of  1908 
(chapter  141),  "and  until  the  time  the  struc- 
tures of 'the  railways  were  removed  at  the  in- 
stance of  the  state  roads  commission,  tbe 
Railways  Company  maintained  its  tracks  and 
structures  upon"  the  roads  hereinafter  men- 
tioned, as  to  which  the  "agreement  as  to 
facts"  contains  the  following  statements: 

"The  defendant's  structures  in  Baltimore 
county  were  located  under  and  in  accordance 
with  grants  executed  in  1887  from  the  presi- 
dent, managers,  and  company  of  the  Falls  Turn- 
pike Road,  the  said  grants  setting  forth  a  con- 
sideration of  $5,000  and  purportmg  to  convey 
the  right  to  the  Falls  Road  Electric  Railway 
Company  to  construct,  maintain,  and  operate 
its  railway,  and  also  under  and  in  accordance 
with  the  charter  of  said  company.  The  char- 
ter of  the  Maryland  Traction  Company,  which 
was  incorporated  under  the  General  Law,  was 
amended  by  the  act  of  1886  (chapter  360),  which 
changed  its  name  to  tbe  Falls  Road  Electric 
Railway  Company,  and  gave  certain  additional 
powers  to  that  company.  The  rights  of  tbis 
company,  as  well  as  tiie  rights  of  the  other  rail- 
way companies  referred  to  in  this  agreement, 
are  now  vested  in  the  defendant,  the  United 
Railways  &  Electric  Company  of  Baltimore. 
The  Falls  Road  Turnpike  Company  was  char- 
tered by  the  act  of  1804  (chapter  91),  for  the 
purposes  set  forth  in  its  charter.  Some  years 
thereafter  tbe  Falls  Road  Turnpike  Company 
abandoned  the  tnrnpike  road,  moving;  its  gates 
therefrom,  and  the  state  roads  commission  took 
over  and  acquired  it  as  an  abandoned  road. 
•  •  •  The  mayor  and  city  council  of  Balti- 
more acquired  the  portion  of  Falls  Road  with- 
in the  present  city  limits  by  deeds  from  the 
president,  managers,  and  company  of  the  Falls 
Turnpike  Road  to  the  mayor  and  city  council 
of  Baltimore.  The  railway  structures  upon  the 
Falls  Road,  within  the  present  city  limits^  were 
constructed  and  maintained  under  an  ordinance 
of  the  mayor  and  city  council  of  Baltimore, 
Ordinance  No.  105  of  1896,  p.  53." 

"One  of  the  tracks  of  the  Railways  Company 
on  the  Baltimore  and  Liberty  Turnpike  Road  in 
Baltimore  city,  now  known  as  Garrison  avenue, 
was  constructed  under  and  in  accordance  with 
grants  from  the  Baltimore  and  Liberty  Turn- 
pike Road  in  1894  to  the  Baltimore  Traction 
Company,  said  grants  purporting  to  convey  to 
the  said  company  the  right  to  construct,  main- 
tain, and  operate  its  railway,  and  under  and  in 
accordance  with  the  charter  of  said  company.' 
The  Baltimore  &  Liberty  Turnpike  Company 
was  chartered  by  the  act  of  1860  (chapter  274). 
This  charter  was  amended  by  the  act  of  1902 
(chapter  203).  The  other  track  of  the  Rail- 
ways Company,  upon  what  is  now  Garrison 
avenue  as  widened,  was  located  and  maintained 
along  and  to  the  side  of  the  turnpike  under  and 
in  accordance  with  grants  acquired  from  prop- 
erty owners  of  the  property  abutting  upon  the 
turnpike  road.  Where  the  Railways  Compauy'a 
structures  liave  been  relocated  along  the  Liberty 
Road  (that  is,  upon  Garrison  avenue  as  widen- 
ed), the  structures  have  been  moved,  so  that 
both  tracks  are  now  located  Ia  the  center  of  tlw 
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bed  of  Garrison  arenne  as  widened;  the  space 
which  was  formerly  occupied  by  the  track  of 
the  defendant,  which  was  located  under  giants 
acquired  from  the  abutting  property  owners  be- 
fore said  tracks  were  relocated,  having  been  in- 
cluded in  the  widened  Garrison  avenue  as  im- 
proved by  the  state  roads  commission.  By  deed 
dated  May  21,  1910,  the  Baltimore  &  Liberty 
Turnpike  Company  conveyed,  assigned,  released, 
and  quitclaimed  under  the  state  roads  commis- 
sion all  its  rights,  title^  interest,  and  estate  in, 
to,  and  over  that  portion  of  its  turnpike  road 
within  the  present  limits  of  the  city  of  Balti- 
more. The  agreement  for  the  work  on  Garrison 
avenue  was  entered  into  b7  the  Railways  Com- 
pany and  the  roads  commission  on  October  17, 
1910,  and  the  work,  including  the  relocation  of 
the  tracks  of  the  company,  was  commenced  on 
the  19th  day  of  October,  1910,  and  was  finished 
on  the  14th  day  of  December,  1911.  Gar- 
rison avenue,  as  at  present  widened,  was  widen- 
ed by  the  commissioners  for  opening  streets, 
acting  as  the  annex  improvement  commission, 
under  the  act  of  1904  (chapter  274),  and  Ordi- 
nance No.  216,  of  March  6,  1906.  With  respect 
to  the  franchise  and  structure  of  the  Railways 
Company  upon  said  Garrison  avenue,  the  agree- 
ment or  arrangement  embraced  in  the  following 
correspondence  and  resolution  of  the  board  of 
estimates  was  made  b^  the  company  and  the 
city  of  Baltimore,  to  wit: 

"  'December  10,  1910. 
'"Edgar  Allan  Poe,  Esq.,  City  Solicitor^ 
Dear  Sir:  In  order  to  remove  any  possible 
doubt  as  to  our  understanding  relative  to  the 
Garrison  avenue  situation,  I  am  giving  below  a 
memorandum  outline  of  plan,  and  will  be  obliged 
if  you  will  look  It  over  and  let  me  know  wheth- 
er or  not  it  conforms  to  your  ideas.  The  city 
is  endeavoring  to  secure  quitclaim  deeds  or  deeds 
to  the  reversion  from  the  owners  of  the  10-foot 
strip  to  the  side  of  the  turnpike  over  which  this 
company  has  an  easement.  When  the  city  has 
obtained  as  many  deeds  as  j^racticable,  It  will 
acquire  the  remaining  portion  of  this  strip 
through  condemnation  proceedings.  The  city 
will  institute  condemnation  proceedings  against 
the  rights  and  easements  of  this  company  upon 
the  Liberty  Road  or  Garrison  avenue  as  widen- 
ed or  intended  to  be  widened,  excepting  from  the 
effect  of  such  condemnation  all  of  this  com- 
pany's structures  and  removable  property  of 
every  kind,  and,  before  the  final  confirmation  of 
the  condemnation  proceedings,  the  city  will  have 
introduced  and  passed  an  ordinance  bringing  the 
tracks  under  the  graduated  park  tax,  such  ordi- 
nance to  be  on  the  general  outline  of  the  Seventh 
street  or  Bloomingdale  Road  ordinance,  as  far 
as  the  latter  is  applicable.  Of  course,  the  pro- 
vision as  to  the  subgrading  and  ballast  will  not 
apply,  as  the  work  is  to  be  done  by  the  state 
roads  commission.  The  city  to  take  care  of  any 
claim  or  claims  of  Mr.  Marburg  or  others  grow- 
ing out  of,  or  in  connection  with,  the  yearly  ren- 
tal or  charge  of  $250  for  a  single  track  on  the 
Liberty  Road,  *  *  *  by  making  Mr.  Mar- 
burg or  the  proper  person  or  persons  parties  to 
the  condemnation  proceedings.  This  company 
is  not  to  oppose  a  nominal  award  in  the  con- 
demnation proceedings  after  the  passage  of  the 
above  mentioned  ordinance,  and  is  to  receive  no 
compensation  other  than  this  nominal  award  for 
its  rights  along  the  Liberty  Road  or  the  10-foot 
strip  adjacent  thereto.  Very  truly  yours,  J. 
Pembroke  Thorn,  Assistant  General  Counsel.' 

"  •December  13,  1910. 
"  'J.  Pembroke  Thorn,  Esq.,  Assistant  General 
Counsel.  United  Railways  &  Electric  Co.,  Balti- 
more— Dear  Sir:  I  have  your  favor  of  the  10th, 
relating  to  the  Garrison  avenue  situation,  in 
which  you  outline  the  plan  proposed  to  be  fol- 
lowed. -  The  plan  as  outlined  in  your  letter 
meets  with  my  approval,  and  is  in  accordance 
with  the  understanding  reached  between  us.  I 
will  take  the  matter  up  before  the  board  of  es- 


timates and  let  yon  know  whether  the  plan  Is 
also  acceptable  to  the  board.  Truly  yonrs,  Ed- 
gar Allan  Poe,  City  Solicitor." 

"  'Baltimore,  December  14, 1910. 
"  "Edgar  Allan  Poe,  Esq.,  City  Solicitor— Dear 
Sir:  Tour  letter  of  the  13th  instant,  confirming 
the  understanding  as  outlined  in  my  letter  to 
you  of  the  10th  instant,  in  regard  to  the  Garri- 
son avenue  situation,  to  hand.  I  will  be  glad 
to  receive  advice  from  you  that  the  plan  is  ac- 
ceptable to  the  board  of  estimates,  after  the 
matter  has  been  laid  before  that  body.  Very 
truly  yours,  J.  Pembroke  Thorn,  Assistant  Gen- 
eral Counsel.' 

"Copy  of  minutes  of  board  of  estimates,  De- 
cember 20,  1910: 

"  'City  Solicitor  Poe  presented  letter  of  Mr.  J. 
Pembroke  Thom,  assistant  general  counsel  of 
the  United  Railways  &  Electric  Company,  rel- 
ative to  the  institution  of  condemnation  pro- 
ceedings upon  Garrison  avenue.  Upon  motion 
of  Mr.  Hooper,  seconded  by  Mr.  Mahool,  it  was 
moved  that  the  plan  for  the  condemnation  pro- 
ceedings on  Liberty  Road  or  Garrison  avenue  be 
approved  by  the  city,  the  city  to  take  care  of 
any  claim  or  claims  of  Mr.  Marburg,  or  others, 
tTowing  out  of  or  in  connection  with  the  yearly 
rental  or  charges  of  $250  for  a  single  track  on 
the  Liberty  Road,  by  making  Mr.  Marburg  or 
the  proper  person  or  persons  parties  to  the  con- 
demnation proceedings.' 

"  'February  8, 1911. 

"  'J.  Pembroke  Thom,  Bjsq.,  Assistant  General 
Counsel,  United  Railways  &  Electric  Co.,  Bal- 
timore— Dear  Sir:  I  write  to  state  that  your 
letter  in  which  you  outlined  the  understanding 
that  had  been  reached  between  you  and  myself, 
in  reference  to  the  plan  of  procedure  in  connec- 
tion with  the  laying  of  the  railway  tracks,  etc., 
on  Garrison  avenue,  was  submitted  by  me  some 
time  ago  to  the  board  of  estimates,  and  the 
board  gave  the  plan  its  approval.  Truly  yours, 
Edgar  Allan  Poe,  City  Solicitor.' 

"  •Baltimore,  February  4, 1911. 
"  •Edgar  Allan  Poe,  Esq.,  City  Solicitoi>-Dear 
Sir:  I  beg  to  acknowledge  receipt  of  yoiir  letter 
of  the  3d  instant,  in  which  you  state  that  the 
understanding  outlined  in  my  letter  to  yon  of 
December  10,  1910,  reached  between  you  and 
myself,  in  reference  to  the  plan  or  procedure  in 
connection  with  the  laying  of  railway  tracks, 
etc.,  on  Garrison  avenue,  was  submitted  to  the 
board  of  estimates  and  that  the  board  gave  the 
plan  its  approval.  Very  truly  yours,  J.  Pem- 
broke Thom,  Assistant  General  Counsel.' 

•The  proceedings  were  begun  by  a  notice  in- 
serted in  the  papers  by  said  annex  commission 
on  November  10,  1911,  and  have  been  complet- 
ed; that  is,  all  appeals  have  been  disposed  of 
at  the  date  of  this  agreement.  In  the  pro- 
ceedings for  condemning  and  opening  Garrison 
avenue,  a  nominal  award  was  made  to  the  Unit- 
ed Railways  &  Electric  Company  for  their  pre- 
existing rights  and  franchises;  no  award  being 
made  to  William  A.  Marburg,  who  held  an  out- 
standing obligation  for  the  payment  of  $250  a 
year,,  redeemable  at  $5,000,  connected  with  said 
rights  and  franchises  as  to  one  track.  Appeals 
were  taken  by  both  Marburg  and  the  United 
Railways  Company.  In  the  Marburg  appeal 
there  has  been  an  award  of  ^,250,  to  be  paid 
him  by  the  city,  and  the  nominal  award  to  the 
Railways  Company  has  been  confirmed,  in  pur- 
suance of  an  agreement  entered  into  in  the  Mar- 
burg case  between  the  city  solicitor,  the  counsel 
for  the  Railways  Company,  and  counsel  for  Mar- 
burg, by  virtue  of  which  the  United  Railways  & 
Electric  Company  is  to  be  given  a  new  fran- 
chise under  the  act  of  1906  (chapter  6C6),  the 
three  years'  exemption  from  the  park  tax  to 
date  from  January  1,  1912,  and  the  question 
whether  or  not  the  United  Railways  shall  be 
charged  the  $3,250  to  be  adjusted  between  the 
Railways  Company  ajid  the  board  of  estimates. 
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or,  in  default,  to  be  submitted  to  arbitration. 
It  is  expected  tbat  the  ordinance  will  be  intro- 
duced and  passed  in  a  abort  while." 

"The  Railways  Company's  tracks  and  stmc- 
turca  on  First  street,  Brooklyn,  Anne  Arundel 
county,  were  located  and  maintained  in  accord- 
ance with  the  charter  provisions  of  the  Balti- 
more &  Curtis  Bay  Railway  Company  and  un- 
der and  in  accordance  with  a  deed  from  tbe 
South  Baltimore  Harbor  &  Improvement  Com- 

rny  of  Anne  Arundel  county  to  the  Baltimore 
Curtis  Bay  Railway  Company,  which  deed 
purported  to  grant  tbe  right  to  the  Railways 
Company  to  construct  and  maintain  a  railway 
over  and  upon  First  street  The  Baltimore, 
South  Baltimore  &  Curtis  Bay  Railway  Com- 
pany was  chartered  by  chapter  505  of  the  act 
of  1890,  and  its  name  was  changed  to  the  Balti- 
more &  Curtis  Bay  Railway  Company  by  the 
amendatory  Act  of  1892  (chapter  574)." 

"The  Railways  Company's  structures  located 
on  Maryland  avenue,  Westport,  were  laid  in 
accordance  with  the  provisions  of  chapter  203 
of  the  Acts  of  1894;  under  and  in  accordance 
with  a  deed  from  the  South  Baltimore  Company 
to  the  Shore  Line  Electric  Railway  Company 
and  the  Baltimore  Traction  Company,  executed 
May,  1896,  and  under  and  in  accordance  with 
orders  of  the  county  commissioners  of  Balti- 
more county,  dated  September  25,  1896,  and 
January  21, 1896." 

In  addition  to  the  facts  stated  In  tbe 
above  agreement  of  counsel,  tbe  plaintiff  in- 
troduced evidence  to  show  what  changes  the 
Railways  Company  was  required  to  make  in 
its  railway  and  appliances  on  the  several 
roads  referred  to  in  order  to  comply  with 
the  plans,  specifications,  and  orders  of  the 
commission;  that  these  changes  consisted 
In  raising  and  lowering  the  company's  road- 
bed and  tracks,  moving  its  tracks  from  the 
side  to  the  center  or  from  the  center  to  the 
side  of  said  roads,  repavlng.  tbe  space  be- 
tween its  tracks  and  two  feet  on  either  side 
of  its  tracks,  and  in  some  Instances  repavlng 
the  space  referred  to  with  vitrified  brick, 
and  In  the  substitution  of  new  and  different 
rails,  poles,  and  appliances  for  tbe  ones  then 
used  by  tbe  company.  The  commission  also 
offered  evidence  tending  to  show  tbat  the 
plans  adopted  by  It,  in  accordance  with  which 
the  work  referred  to  was  done  by  the  com- 
I>any,  were  necessary  for  the  proper  Improve- 
ment and  constmctlon  of  the  roads;  that  at 
the  time  the  company's  railway  was  con- 
structed on  First  street,  Brooklyn,  said  street 
was  a  public  road  of  Anne  Arundel  county, 
and  that  Maryland  avenue,  Westport,  at  the 
time  the  company's  railway  was  located 
thereon,  was  one  of  the  public  roads  of  Balti- 
more county. 

The  Railways  Company  offered  evidence 
tending  to  show  that  some  of  the  changes  the 
company  was  required  to  make  In  the  loca- 
tion, construction,  etc.,  of  its  railway,  in  or- 
der to  comply  with  the  requirements  of  the 
commission,  were  not  necessary  for  the  prop- 
er construction  or  improvement  of  the  roads 
in  question,  were  very  expensive,  and  were 
not  Justified  by  the  conditions  and  circum- 
stances under  which  they  were  made;  that  no 
condenmatlon  proceedings  have  been  institut- 
ed by  the  commission  for  the  acquisition  of 
any  of  the  roads  referred  to  in  this  case,  or 


for  the  acquisition  of  any  of  the  defendant's 
rights  in  or  properties  on  said  roads;  that, 
at  tbe  time  the  bill,  which  became  the  act  of 
1908  (chapter  141)  was  introduced  in  the 
Legislature,  the  defendant  and  other  com- 
panies operated  railway  lines  upon  tbe  roads 
and  turnpikes  of  the  state;  that  the  bill,  as 
originally  introduced,  did  not  provide  for 
the  improvement  of  public  highways  within 
the  limits  of  the  city  of  Baltimore;  and  that 
section  32b  was  amended  in  the  Senate  so  as 
to  authorize  the  Improvement  of  such  por- 
tions of  the  main  roads  of  the  state  as  lie 
within  the  limits  of  Baltimore  city,  and  was 
further  amended  by  adding  that  part  of  sec- 
tion 32b  which  authorizes  the  mayor  and 
city  council  of  Baltimore  to  condemn,  etc., 
the  right  of  way  of  the  Railways  Company 
upon  any  turnpike  Improved  by  the  commis- 
sion. The  company  also  offered  in  evidence 
the  agreement  between  the  South  Baltimore 
Company,  the  Shore  Line  Electric  Railway 
Company,  and  the  Baltimore  Traction  Com- 
pany, dated  the  IStb  of  May,  1896,  and  the 
orders  of  the  county  commissioners  of  Bal- 
timore county,  under  which  Us  railway  was 
originally  constructed  upon  Maryland  av- 
enue, Westi>ort,  and  the  deed  from  the  South 
Baltimore  Harbor  Company  to  the  Baltimore 
&  Curtis  Bay  Railway  Company,  dated 
March  13,  1893,  for  its  right  of  way  on 
First  street,  Brooklyn. 

At  the  conclusion  of  the  testimony  the 
court  below  granted  the  plaintiff's  seventh, 
eighth,  ninth,  and -eleventh  prayers,  and  re- 
jected the  prayers  of  the  defendant,  and 
from  the  Judgment  in  favor  of  the  plaintiff 
for  $87,916.68,  the  total  amount  paid  by  the 
commission  to  the  defendant  for  tbe  'work, 
etc.,  done  by  the  company  upon  the  several 
roads  In  question,  the  defendant  has  appealed. 

The  granted  prayers  of  the  plaintiff  are  as 
follows: 

Seventh.  "The  plaintiff  prays  the  court  to 
rule,  as  a  matter  of  law,  that  by  a  true  con^ 
struction  of  the  act  of  1908  (chapter  141) ,  and 
amendments  thereof,  the  duty  rests  upon  tlie 
United  Railways  &  Electric  Company  of  Balti- 
more, in  the  event  of  the  improvement  by  the 
state  roads  commission,  under  said  act  or  amend- 
ments thereof,  of  any  public  road  upon  which 
there  had  been  constructed,  prior  to  such  im- 
provement, tracks  and  other  railway  structures 
of  said  company,  at  its  own  expense,  to  shift, 
adjust  and  take  care  of  its  said  tracks  and  struc- 
tures so  as  to  conform  to  the  said  road  as  im- 
proved by  said  commission.  And  if  the  court 
find  that  Maryland  avenue,  Westport,  and  First 
street,  Brooklyn,  were  public  roads  under  the 
eighth  prayer  of  the  plaintift,  then  under  plain- 
tiff's ninth  prayer,  and  by  a  true  construction 
of  the  agreement  of  facts  offered  in  evidence  at 
the  trial  of  this  case,  the  verdict  of  tbe  court 
sitting  as  a  jury  should  be  for  the  plaintiff  for 
the  amount  mentioned  in  said  agreement,  to  wit, 
$87,916.68." 

Eighth.  "The  plaintiff  prays  the  court  to  rule, 
as  a  matter  of  law,  that  if  the  court  find  that 
Maryland  avenue,  Westport,  and  First  street, 
Brooklyn,  had  been  uninterruptedly  used  by  the 
public  as  public  highways  for  more  than  20 
years  prior  to  the  construction  thereon  of  the 
railway  tracks  of  the  defendant,  and  prior  to 
said  time  baa  been  repaired  by  the  county  com- 
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misaioners  of  Baltimore  count;  and  Anne  Arun- 
del county,  respectively,  and  during  all  of  said 
time  had  been  open,  free,  and  unobstructed  for 
the  use  of  tlie  public,  and  so  used  by  the  pub- 
lic, then  the  said  roads  were  public  roads  at 
the  time  the  railway  trades  were  laid  thereon." 

Ninth.  'The  plaintiff  prays  the  court  to  rule, 
as  a  matter  of  law,  under  the  acts  of  assembly 
relating  to  the  Falls  Boad  and  the  Liberty  Turn- 
pike, referred  to  in  the  evidence,  that  the  said 
turnpikes  were  public  roads  at  the  time  of  the 
laying  of  the  railway  tracks  thereon,  in  the 
meaning  of  the  principle  of  law ;  that,  where 
the  right  to  use  any  public  road  is  granted  to 
any  railway  company,  such  right  is  subject  to 
the  superior  right  of  its  use  as  a  public  road 
and  subject  to  the  duty  of  the  railway  company, 
upon  any  improvement  of  said  roads,  to  shift 
and  adjust  its  tracks  and  structures  at  its  own 
expense,  so  as  to  accommodate  them  to  the  im- 
proved condition  of  said  roads." 

Eleventh.  "The  plaintiff  prays  the  court  to 
rule,  as  a  matter  of  law,  that  by  the  agreement 
between  the  city  and  the  United  Railways  & 
Electric  Company,  relating  to  Garrison  avenue, 
as  shown  by  the  correspondence  included  in  the 
agreed  statement  of  facts,  offered  in  evidence, 
the  United  Railways  &  Electric  Company  was 
obliged,  at  its  own  expense,  to  remove  and  re- 
locate its  tracks  and  readjust  them  to  the  new 
Garrison  avenue,  as  then  contemplated  and  sub- 
sequently constructed." 

Tbe  contentioBa  of  the  appellee  are:  (1) 
That  all  of  the  roads  and  turnpikes  In  ques- 
tion were  public  roads  and  highways,  and 
that  the  state,  in  the  exercise  of  its  police 
I)ower  to  improve  Its  public  highways  for 
the  convenience  and  welfare  of  the  pnblic, 
may  require  a  railway  company  using  such 
highways,  at  Its  own  expense,  to  relocate  Its 
tracks  and  make  such  changes  In  Its  roadbed 
and  structures  as  are  necessary  to  enable  the 
Ftnte  to  make  such  Improvements  and  to  con- 
form with  the  Improvements  when  made; 
and  (2)  that  the  act  of  1908  (chapter  141) 
conferred  upon  the  state  roads  commission 
the  right  to  exercise  that  power.  In  support 
of  the  first  proposition,  counsel  for  the  com- 
mission have  presented  a  very  elaborate  and 
InstrucUve  brief,  citing  and  quoting  many 
cases,  federal  and  state,  to  the  efCect  that, 
where  a  corporation  obtains  from  a  munici- 
pality the  privilege  of  using  a  street  for  Itn 
corporate  purposes,  its  use  of  the  street  Is 
subject  to  the  power  of  the  municipal  au- 
thorities to  make  such  Improvements  and 
changes  in  the  street  as  they  may  deem  nec- 
essary for  the  public  welfare,  without  liabili- 
ty to  the  corporation  for  any  Interruption  of 
its  use  or  expense  to  which  it  may  be  8ul>- 
/ected  in  consequence  of  such  changes  or  Im- 
provements, and  among  the  cases  relied  on 
are  Klrby  v.  Citizens'  Railway  Co.,  48  Md. 
168,  30  Am.  Rep.  455;  N.  Balta  Pass.  R.  R. 
Co.  V.  Balto.,  75  Md.  247,  23  Atl.  470;  and  M. 
ft  C.  O.  of  Balto.  V.  Turnpike  Co.,  80  Md.  635, 
81  Atl.  420. 

On  the  other  hand,  the  appellant  contends : 
(1)  That  the  changes  It  was  required  to  make 
In  Its  railway  are  not  within  the  scope  of  the 
police  power  of  the  state;  (2)  that,  where  a 
railway  company  has  acqnlred  an  easement 
or  right  of  way  prior  to  the  opening  of  a 
street,  it  cannot  be  deprived  of  that  right  by 


the  municipality  or  the  state  In  the  exercise 
of  the  police  power;  and  (3)  that  the  act  of 
190S  did  not  confer  upon  the  commission  the 
authority  to  Interfere  with  the  use  by  the 
Railways  Company  of  the  roads  and  turn- 
pikes In  question.  In  support  of  the  second 
contention,  counsel  for  the  appellant.  In  their 
carefully  prepared  brief,  cite  and  rely  upon 
the  cases  of  N.  0.  R.  R.  Co.  v.  Balto.,  46  Md. 
425;  Baltimore  City  v.  Cowen,  88  Md.  447,  41 
Atl.  900 ;  Balto.  &  Ohio  R.  Co.  v.  Baltimore 
City,  08  Md.  635,  56  Ati.  700;  and  Anne  Arun- 
del County  V.  U.  Rys.  Co.,  109  Md.  877,  72 
Ati.  642. 

[1,2]  In  the  view  we  take  of  the  case.  It 
will  not  be  necessary  to  consider  the  proposi- 
tions presented  by  the  appellee's  first  and 
the  appellant's  first  and  seqond  contentions, 
for,  after  a  very  careful  examination  of  the 
provisions  of  the  act  of  1908  (chapter  141), 
we  think  It  Is  clear  the  Legislature  never  In- 
tended to  confer  upon  the  commission  the 
power  upon  which  It  now  relies. 

In  section  32b  the  commission  was  empow- 
ered to  select,  construct,  Improve,  and  main- 
tain a  general  system  of  improved  state 
roads  and  highways  through  all  the  counties 
of  the  state,  and  was  directed  to  Include  In 
Its  work  the  Improvement  of  such  portions 
of  the  main  roads  selected  by  It  as  a  part  of 
the  system  as  lie  inside  the  limits  of  the  city 
of  Baltimore,  "up  to  the  old  dty  limits."  To 
that  end  the  commission  was  given  power  to 
"condemn,  lay  out,  open,  establish,  construct, 
extend,  widen,  straighten,  grade  and  Improve 
*  *  *  any  •  •  •  road  of  the  system. 
In  any  county  of  the  state,"  and,  In  order  to 
enable  It  to  exercise  the  powers  thus  confer- 
red, It  was  given  the  further  power  to  "ac- 
quire for  the  state  of  Maryland,  by  agree- 
ment, gift,  grant,  purchase  or  condemnation 
proceeoings,  •  •  ♦  any  private  road  or 
roads  whatsoever,  or  private  property  or 
rights  of  drainage  for  public  use,  whether 
belonging  to  private  individuals  or  to  turn- 
pike companies  or  other  corporations,  and  In- 
cluding any  avenues,  roads,  lanes  or  thor> 
oughfares,  rights  or  Interest,  franchises,  priv- 
ileges or  easements,  that  may  be.  In  Its  judg- 
ment, desirable  or  necessary  to  complete  said 
system  of  roads  or  to  carry  out  the  purpose 
of  this  act."  In  this  careful  enumeration  of 
the  many  powers  granted  to  the  commission 
for  the  purpose  of  enabling  It  to  accomplish 
the  ends  desired,  there  Is  not  a  suggestion  of 
a  power  to  take,  acquire,  or  disturb  any  In- 
terest, easement,  or  right,  of  any  Individual 
or  corporation,  however  obtained,  except  by 
"agreement,  gift,  grant,  purchase  or  condem- 
nation"; and  the  fact  that  the  act  expressly 
states  the  manner  In  which  all  property, 
rights,  and  Interests  necessary  for  the  pur- 
poses of  the  act  may  be  acquired  negatives 
the  idea  that  the  Legislature  Intended  to 
confer  upon  the  commission  the  power  to  dis- 
turb these  rights  under  the  authority  of  the 
police  power  of  the  state. 

Again  In  section  82c  it  is  provided  that. 
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when  the  coinmleslon  ahall  determine  that 
public  necessity  ot  convenience  or  the  pur- 
poses of  the  act  require  that  any  turnpike,  or 
part  thereof,  whether  maintained  as  such 
«r  abandoned,  or  any  public  road  should  be 
taken  charge  of  by  the  commission  for  the 
state,  it  "shall  acquire  and  take  over"  such 
"county  roads,  turnpikes,  or  sections  thereof 
«r  interests  therein,"  and  that  section  further 
provides: 

"Aod  said  commiaaion  shall  have  full  pcwer 
BO  to  take  over  and  take  posaesaion  of  any  coun- 
ty road  or  abandoned  tompike,  and  to  accept 
by  gift  or  surrender,  and  to  acquire  by  purchase 
«r  condemnation,  any  and  all  existing  turnpikes 
«r  any  sections  tliereof,  or  any  rights  or  inter- 
eats  therein,  subject  to  any  outstanding  occupa- 
tion, use  or  franchise  of  any  electric  railway 
company  or  other  public  service  corporation. 

While  this  section  authorizes  the  commis- 
sion to  take  over  any  county  roads  or 
abandoned  turnpikes,  it  requires  It  to  acquire 
by  purchase,  etc.,  all  existing  turnpikes  and 
any  rights  or  interest  therein,  and  distinctly 
recognizes  the  right  of  an  ^ectric  railway 
to  continue  its  occupation  and  use  of  such 
roads  and  turnpikes. 

The  legislative  intent  that  railway  com- 
panies occupying  the  roads  and  turnpikes 
acquired  and  taken  over  by  the  commission 
should  not  be  disturbed  in  the  maintenance 
of  their  roadt>edB  and  use  of  their  rights 
and  easements  is  even  more  clearly  expressed 
in  section  32e  of  the  act  That  section,  after 
declaring  that  the  commission  shall  have 
complete  control  of  the  state  highways,  "ex- 
cept as  herein  otherwise  provided,"  that  no 
state  highway  shall  be  dug  up  for  any  pur- 
pose, or  any  obstruction  placed  tbereou  with- 
out the  "written  permit"  of  the  commission, 
and  that,  when  9  permit  is  given,  the  work 
shall  be  done  under  the  supervision  of  the 
commission  at  the  expense  of  the  person  to 
whom  the  permit  is  given,  then  says: 

"Provided,  however,  that  no  electric  railway 
company  in  operation  upon  any  public  or  private 
road  or  existing  or  abaDdoned  turnpike  when 
acquired  hereunder  shall  be  disturbed  in  Its 
operation  or  in  the  maintenance  of  its  roadbed 
and  overhead  construction  and  all  necessary  re- 
pairs, together  with  the  maintenance  of  the 
space  between  its  tracks  and  two  feet  on  each- 
side  thereof  shall  be  performed  by  such  rail- 
road company  under  the  supervision  and  to  the 
satisfaction  of  said  commission." 

It  is  urged  by  the  appellee  that  the  lan- 
snage  of  the  section  we  have  Just  quoted 
should,  by  reason  of  its  context,  be  construed 
as  only  applying  to  the  highways  after  the 
Improvements  thereof  by  the  commission 
have  been  completed;  but,  apart  from  the 
fact  that  the  section  referred  to,  as  we  have 
construed  it,  is  in  entire  harmony  with  the 
other  provisions  of  the  act,  it  is  dear  that 
the  language  used  is  not  open  to  the  construc- 
tion claimed  by  the  appellee.  The  provision 
is: 

"No  electric  railway  company  In  operation  up- 
on any  public  or  private  road  or  existing  or 
abandoned  turnpike  when  acquired  hereunder 
shall  be  disturbed,"  etc. 


That  cannot  be  held  to  refer  to  an  electric 
railway  in  operation  upon  the  highway  after 
It  Is  completed,  when  the  section  expressl:^ 
says  an  electric  railway  in  operation  upon  a 
"private  road,"  etc.,  "when  acquired."  If  the 
contention  of  the  appellee  that  under  the  act 
the  Railways  Company  may  be  required,  at 
its  own  expense,  to  change  the  location  of 
its  roadbed  whenever  In  the  judgment  of  the 
commission  public  convenience,  etc.,  requires 
It  is  sound,  then  the  provision  referred  to 
would  be  meaningless,  for  it  could  not  change 
the  location  of  its  roadbed  without  being 
"disturbed  In  Its  operation  or  in  the  main- 
tenance of  its  roadbed."  As  suggested  by 
counsel  for  the  appellant,  the  contention  of 
the  appellee  Is  further  answered  by  the  pro- 
vision of  the  supplemental  act  of  1910  (chap- 
ter 116),  which  declares  that  nothing  in  that 
act  or  any  act  adding  to  or  supplementing 
the  act  of  1908  "shall  be  construed  as  modify- 
ing or  changing  the  provisions  of  said  last- 
named  act,  in  so  far  as  the  same  define  and 
regulate  the  rights  of  ^ny  electric  railways 
company  In  operation  upon  any  public  or  pri- 
vate road  or  existing  [or]  abandoned  turn- 
pike." In  the  act  of  1910  there  is  no  such 
context  as  that  relied  on  by  the  appellee,  and 
the  railways  there  referred  to,  as  in  the  sec- 
tion we  are  now  considering,  are  the  rail- 
ways In  operation  "upon  any  public  or  pri- 
vate road,"  etc.  The  provision  of  section  32e, 
requiring  the  railway  companies  to  keep  in 
repair  the  space  between  their  tracks  and 
two  feet  on  each  side  thereof,  was  doubtless 
borrowed  from  an  old  act  (section  383  of 
article  23  of  the  Code  of  1912),  and  inserted 
to  save,  to  that  extent,  the  expense  Imposed 
upon  the  state  by  other  provisions  of  the 
act  of  1908  of  maintaining  the  Improved  high- 
ways. That  the  act  of  1908  does  not  give  to 
the  commission  the  poweis  claimed  by  it  is, 
we  think,  also  shown  by  the  further  provision 
of  the  act  of  1910  (chapter  116),  which  au- 
thorizes the  commission,  where  a  state  road 
crosses  a  railroad,  to  contract  with  the  rall^ 
road  company  for  the  construction  of  a  bridge 
or  archway  for  an  "overgrade"  or  "under- 
grade" crossing,  and  provides  that  the  com- 
mission shall  pay  one  half  of  the  cost  of  such 
bridge  or  archway,  and  that  the  other  half 
shall  be  paid  by  the  railroad  company.  If  it 
was  the  purpose  of  the  Legislature  to  Impose 
upon  railway  companies  the  expense  of 
changing  the  grade  of  their  roadbeds  and  lo- 
cation of  their  tracks  on  the  public  roads  and 
turnpikes  improved  by  the  commission,  there 
is  no  good  reason  why  railroads  should  have 
been  relieved  of  one-half  of  the  cost  of  con- 
structing an  "undergrade"  or  "overgrade" 
crossing. 

Even  it  there  was  any  doubt  about  the 
meaning  of  the  act  of  1908,  certainly  there 
could  be  no  presumption  In  favor  of  a  grant 
of  such  powers  as  the  appellee  claims  in  this 
case.  In  the  case  of  State  v.  Mott,  61  Md. 
297,  48  Am.  Rep.  105,  Chief  Judge  Alvey  said : 


Digitized  by 


Google 


560 


01  ATI/ANTJO  BEPOBTBB 


(MA; 


"Whatever  power  can  be  properly  exercised  by 
the  municipal  authorities  of  the  city  of  Balti- 
more over  the  rights  and  property  of  the  citizen, 
under  the  denomination  of  police  regulations, 
must  be  derived  from  the  Legislature  of  the 
state.  It  must  be  by  express  grant,  or  by  fair 
and  reasonable  intendment,  for  otherwise  the 
trades  and  business  of  the  people  would  be  at 
the  mercy,  and  be  made  dependent  upon  the 
caprice,  of  those  wbo  might  exercise  municipal 
power,  instead  of  being  governed  and  regulated 
by  the  general  law  of  the  land.  Within  the  pow- 
er granted,  the  degree  of  necessity  or  propriety 
of  its  exercise  rests  exclusively  with  the  prop- 
er corporate  authorities;  but  in  all  cases  the 
power  exercised,  or  attempted  to  be  exercised, 
must  depend  upon  the  nature  and  extent  of  the 
power  granted,  and  whenever  the  question  of  ex- 
istence or  limit  of  the  power  is  raised,  it  be- 
comes the  plain  duty  of  the  courts  to  see  that 
the  corporate  authorities  do  not  transcend  the 
authority  delegated  to  them."  Heiskell  v.  Bal- 
timore, 65  Md.  148-149,  4  Atl.  116,  67  Am. 
Rep.  308;  Hagerstown  v.  Balto.  &  O.  R.  Co., 
107  Md.  188.  68  Atl.  490,  126  Am.  St.  Rep. 
382. 

As  the  commission  was  not  authorized  by 
tbe  act  of  1908  to  require  the  Railways  Com- 
pany, at  its  own  expanse,  to  make  the  chang- 
es referred  to  in  tbe  grade  and  location  of 
its  railway,  It  can  make  no  difference  In  this 
case  whether  its  roadbeds  were  constructed 
on  Its  private  rights  of  way  or  upon  the  pub- 
lic roads  and  highways  of  the  state. 

The  agreement  of  counsel  shows  that  the 
mayor  and  city  council  of  Baltimore  ac- 
quired that  part  of  the  Falls  Road  which  iM 
located  within  the  city  limits  by  deeds  from 
the  Falls  Road  Turnpike  Company,  and  that 
the  railway  of  the  appellant  on  that  part  of 
tbe  turnpike  was  constructed  under  the  pro- 
visions of  ordinance  105  of  1896.  The  appel- 
lee, relying  upon  the  case  of  M.  &  C.  C.  of 
Balto.  V.  Turnpike  Co.,  supra,  insists  that 
that  part  of  the  Falls  Road  Turnpike,  after 
it  was  ceded  to  the  city,  became  a  public 
street  of  the  clt7>  and  tiiat,  under  the  pro- 
visions of  said  ordinance,  the  Railways 
Company  was  bound  to  make  Its  tracks  con- 
form to  any  change  In  the  street  at  its  own 
expense.  The  act  of  1908  provides  that  the 
roads  and  highways  to  be  improved  by  the 
commission  shall  be  first  taken  over  and  ac- 
quired by  It  for  tbe  state,  and  after  requir- 
ing the  commission  to  Improve  such  parts  of 
turnpikes  as  are  within  the  city  limits,  be- 
tween the  present  and  old  dty  limits,  de- 
clares that  the  same,  when  the  Improvements 
have  been  completed,  shall  become  "city 
streets"  and  subject  to  the  provisions  of  the 
city  charter.  It  would  seem,  therefore,  that 
under  tbe  act  of  1908,  If  we  assume  that  a 
dty  street  may  be  improved  by  the  commis- 
sion, turnpikes  within  the  present  dty  lim- 
its, while  in  the  course  of  construction  or 
Improvement  by  the  commission,  must  be  re- 
garded as  belonging  to  and  under  the  con- 
trol of  the  state,  and  that  all  contracts  made 
by  the  commission  for  such  construction  or 
Improvement  must  be  construed  with  refer- 
ence to  the  powers,  duties,  and  liability  of 
the  commission  under  the  act  creating  It 
Ab  tbe  contract  under  which  the  Railways 


Company  made  tlie  dianges  referred  to  wa» 
made  with  the  commission,  and  the  work  wa» 
done  in  compliance  with  Its  requirements^ 
the  Uablltty  of  the  parties  to  that  contract 
for  the  costs  of  that  work  must  be  determin- 
ed by  the  provisions  of  the  act  of  1908,  and 
the  commission  cannot  escape  liability  for 
such  expense  on  the  ground  that  the  city  can 
require  the  Railways  Company  to  make  its 
tracks  conform  to  any  change,  the  dty  may 
make  in  the  grade  of  said  street 

The  agreement  of  counsel  as  to  the  Balti- 
more and  Liberty  Turnpike  (Garrison  avenue) 
shows  that  the  commission  acquired  all  of 
the  rights  of  the  turnpike  company  by  a  deed 
dated  May  21,  1910;  that  the  contract  be- 
tween the  commission  and  the  Railways  Com- 
pany, under  which  the  changes  in  the  rail- 
way was  made  and  the  work  was  done,  was. 
executed  on  the  17th  of  October,  1910;  and 
that  the  work  was  commenced  on  the  19th  of 
October,  1910,  and  completed  In  December^ 
1911.  At  the  time  the  expense  which  the 
appellee  now  seeks  to  recover  was  incurred, 
the  turnpike  belonged  to  the  state,  and  was 
under  the  control  of  the  commission  as  the 
agency  created  by  the  state  for  the  improve- 
ment of  the  highway,  and  the  chanjte  in  the 
company's  railway  was  made  and  the  work 
was  done  in  accordance  with  the  contract 
with  the  commission.  The  contract  contained 
In  tbe  correspondence  between  the  represen- 
tatives of  the  dty  and  Railways  Company 
makes  no  reference  to  the  contract  between 
the  Railways  Company  and  the  commission, 
or  to  the  work  to  be  done  or  the  liability  of 
the  parties  under  it,  but  relates  only  to  the- 
acquisition  of  the  right  of  way  and  easement 
of  tbe  Railways  Company  in  Garrison  ave- 
nue, and  to  bringing  tbe  Railways  Company 
under  the  provisions  of  the  acts  and  ordi- 
nances relating  to  the  park  tax.  Tbe  agree- 
ment on  the  part  of  the  Railways  Company 
not  to  oppose  a  nominal  award  for  its  ease- 
ment In  the  proposed  condemnation  proceed- 
ings cannot  be  construed  as  a  waiver  of  any 
rights  it  had  under  its  contract  with  the  com- 
mission, and  to  give  it  such  a  conrtrnotlon 
would  be  to  import  Into  the  agreement  terms 
it  does  not  contain,  and  which  would  be  en- 
tirely foreign  to  the  subject-matter  of  the 
contract  That  the  parties  to  this  corre- 
spondence were  not  dealing  with  the  liability 
of  the  company  for  the  work  to  be  done  by  It 
under  its  contract  with  the  commission  is 
further  Indicated  by  the  following  statement 
in  tbe  letter  of  Mr.  Tbom  of  December  10, 
1910,  where,  referring  to  the  "Bloomiugdale 
Road  ordinance,"  he  says : 

"Of  course,  tbe  provision  as  to  the  subgrad- 
ing  and  ballast  will  not  apply  as  the  work  is  to 
be  done  by  the  state  roads  commission." 

There  is  nothing  in  section  32b  to  justify 
a  different  construction  of  the  agreement  con- 
tained in  the  correspondence,  or  to  support 
tbe  contention  of  the  appellee.  That  section, 
as  we  have  said,  provides  that,  when  the  im- 
provement of  a  turnpike  within  the  dty  Um- 
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Its  bas  been  completed  by  the  commission,  the 
turnpike  shall  become  a  dty  street,  and  the 
city  Is  authorized  by  the  concluding  provision 
of  that  section  to  condemn  any  right  of  way 
or  easement  of  the  Railways  Company  upon 
or  In  such  turnpike ;  the  costs  thereof  to  be 
paid  by  the  city.  That  section  does  not  au- 
thorize the  comnilsiiion  to  require  a  railway 
company  to  move  its  tracks,  at  Its  own  cost, 
and  the  chant^s  made  by  the  appellant  in 
its  railway  tracks  and  structures  under  Its 
contract  with  the  commission,  and  In  com- 
pliance with  its  plans,  were  practically  com- 
pleted before  the  proceedings  referred  to  in 
the  corresiwndence  were  begun. 

The  evident  intention  of  the  Legislature, 
as  expressed  In  the  provisions  of  the  act  of 
1908,  was  to  provide  for  the  entire  cost  of 
the  construction  and  improvement  of  such' 
roads  and  turnpikes  as  might  be  selected  by 
the  commission  as  part  of  the  system  of  main 
roads  and  highways  of  the  state,  and  there 
Is  nothing  in  the  act  to  suggest  that  any  part 
of  that  expense  was  to  be  borne  by  electric 
railway  companies,  whose  rights  the  act  ex- 
pressly declares  shall  not  be  disturbed. 

It  follows,  from  what  we  have  said,  that 
there  was  error  In  the  ruling  of  the  court 
below  in  granting  the  plaintiff's  seventh  and 
eleventh  prayers;  that  the  defendant's  first 
prayer,  which  asserted  that  "under  the 
pleadings  there  la  no  evidence  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover,  and 
the  verdict  should  be  for  the  defendant," 
should  have  been  granted ;  and  that  the  Judg- 
ment appealed  from  must  be  reversed  with- 
out granting  a  new  trial. 

Judgment  reversed,  with  costs  to  the  appel- 
lant, without  awarding  a  new  triaL 

(123  Md.  632) 

WILMBB  V,  PLACIDB.    (No.  20.) 

(Court  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  Appeal  and  Esbob  ({  1099*)— Fobukb  Ap- 
FKAi/— Law  or  ths  Case. 

On  a  bill  for  an  accounting,  an  exception 
to  the  decision  excluding  interest  on  a  mort- 
gage would  not  be  discussed  on  appeal,  where 
the  appellate  court  has  on  a  prior  appeal  sus- 
tained tbe  lower  court  in  excluding  interest 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4370-4379;  Dec,  Dig.  | 
1099.*] 

2.  Appkai.  and  Bbbob  (8  1099*)— Pobmkb  Ap- 
PEAi/— Law  of  thb  Cask. 

On  a  bill  for  an  accounting,  a  decision  on 
the  last  of  two  former  appeals  refusing  to  al- 
low defendant  commissions  upon  the  receipt 
and  disbursement  of  certain  moneys  of  the 
plaintilF  was  the  law  of  the  case  on  a  subse- 
quent appeal  raising  that  issue. 

[Eid.  Note.— For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  H  4370-4879;  Dec.  Dig,  § 
1099.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Walter  I.  Dawklns,  Judge. 
"To  be  officially  reported." 
Bill  by  Susan  B.  Flacide  against  Edwin  M. 


Wilmer.  From  an  order  Anally  ratifying  an 
auditor's  report  and  acpount,  defendant  ap- 
peals   Affirmed. 

See,  also,  118  Md.  SOS,  84  AtL  491;  119 
Md.  49,  86  Atl.  48. 

Argued  before  BOYD,  0.  J.,  and  BRTSCOE, 
BUHKB,  THOMAS,  FATTISON,  URNER, 
and  STOCKBRIDUE,  JJ. 

David  Ash,  of  Baltimore,  for  appellant. 
John  L.  Sanford  and  Charles  F.  Stein,  both 
of  Baltimore,  for  appellee. 

FATTISON,  J.  This  la  an  appeal  from  an 
order  finally  ratifying  an  auditor's  report  and 
account  It  Is  the  third  time  that  this  case 
has  been  before  this  court.  The  original  bill 
was  filed  by  the  appellee  against  the  .appel- 
lant on  the  10th  day  of  November,  1910.  The 
appellant  bad  Instituted  proceedings  for  the 
foreclosure  of  a  mortgage  from  the  appellee, 
Susan  E.  Pladde,  to  Alice  B.  Wilmer,  trus- 
tee, dated  November  3,  1890,  upon  property 
located  at  1300  Madison  avenue,  Baltimore 
City,  wher6  both  the  plaintiff  and  defendant 
at  such  time  resided,  and  which  was  conveyed 
unto  the  plaintiff  by  tbe  defendant  and 
George  W.  Lindsay,  trustees,  by  deed  dated 
the  16th  day  of  June,  1887.  The  mortgagee, 
Alice  B.  Wilmer,  wife  of  the  appellant  and 
sister  of  tbe  appellee,  assigned  said  mortgage 
to  the  Mercantile  Trust  &  Deposit  Company, 
by  wlilch  It  was  thereafter  assigned  unto  the 
appellant  The  prayer  of  the  bill  not  only 
asked  that  the  defendant  be  restrained  from 
foreclosing  said  mortgage  and  that  it  be 
annulled  and  set  aside,  but  It  also  asked  for 
an  accounting  of  the  money  alleged  in  the 
bill  to  be  in  the  bauds  of  the  defendant  be- 
longing to  the  plaintiff  and  for  which  he  had 
i..4t  accounted  to  her;  and  further  asked 
that  the  defendant  be  required  to  vacate  the 
mortgaged  premises.  After  the  filing  of  the 
bill,  the  defendant  on  the  8th  day  of  Decem- 
ber, 1910,  filed  for  record  in  the  superior 
court  of  Baltimore  City  a  deed  from  the 
plaintiff,  Susan  E.  Flacide,  to  her  sister,  Alice 
B.  Wlhner,  dated  July  29,  1887,  by  which  it 
was  claimed  by  the  defendant  that  the  mort- 
gaged premises  aforesaid  were  conveyed  by 
tbe  plaintiff  to  the  said  Alice  B.  Wilmer,  and 
thereafter  he  filed  his  answer  to  the  plain- 
tiff's bill  denying  that  she  was  tlie  owner  of 
said  mortgaged  property.  The  plaintiff  being 
thus  Informed  for  the  first  time,  as  she  al- 
leges, of  the  existence  of  the  deed  aforesaid, 
filed  her  second  bill  asking  that  the  said  al- 
leged deed  be  declared  void.  The  defendant 
filed  his  answer  thereto,  and  the  cases  were 
thereafter  consolidated  by  order  of  the  court 
After  hearing  a  great  volume  of  testimony, 
the  court  below  by  its  decree  annulled  and 
set  aside  said  deed  and  ordered  an  accounting, 
as  prayed  In  the  original  bill,  and  the  papers 
were  referred  to  the  auditor  with  directions 
to  him  to  state  an  account  between  the  said 
Susan  E.  Flacide  and  the  said   Edwin  M. 


•For  othsr  eases  sm  sam*  toplo  and  sscUod  NUUBBR  in  Dec  Oig.  ft 
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WUmer  "In  which  there  shall  be  the  follow- 
ing and  no  other  charges  and  allowances : 

"The  said  Snsan  B.  Placide  shall  be  charged 
with  eaid  mortgage  debt,  to  wit,  the  sum  of 
$3,959.89,  cost  of  recording  $4.26,  making  a 
total  of  $3,964.14,  and  she  shall  not  be 
charged  with  any  interest  thereon.  She  shall  be 
credited  with  the  two  sums  ($834.47  and  $854.- 
56)  arising  from  the  estate  of  Jennings  Flacide, 
deceased,  amounting  to  $1,689.08,  with  interest 
on  each  sum  from  the  date  of  its  receipt  b;  Ed- 
win M.  Wilmer.  The  auditor  shall  credit  Miss 
Placide  with  the  sum  shown  by  said  books  to 
have  been  charged  against  her  as  board,  and 
shall  deduct  therefrom  any  overpayment  made 
by  Bdwin  M.  Wilmer  if  said  board  had  been  a 

S roper  charge,  and  in  making  such  credits  and 
ebits  the  auditor  shall  be  confined  to  the  entries 
in  said  books.  She  shall  be  credited  in  such 
account  with  interest  on  each  sum  so  improper- 
ly retained  by  Edwin  M.  Wilmer  as  board. 
She  shall  be  credited  with  whatever  sum  the 
said  Wilmer  has  received  as  one-half  of  the 
rent  of  No.  1001  B.  Pratt  street,  less  all  proper 
allowance  to  Wilmer  for  taxes,  water  rents,  and 
repairs  for  which  proper  vouchers  shall  be  pro- 
duced and  as  one-half  of  the  rent  of  $100  issuing 
out  of  Na  1901  McCulIoh  street  and  not  ac- 
counted for  by  the  said  Wilmer  to  the  date  of 
the  audit.  She  shall  be  credited  with  interest 
on  each  of  the  said  last  above-named  sums.  She 
shall  be  credited  with  any  taxes,  water  rents  on 
No.  1300  Madison  avenue  not  paid  by  the  said 
Wilmer  since  August  12,  1897.'' 

It  was  farther  adjndged,  ordered,  and  de- 
creed that  the  defendant,  Wilmer,  was  to 
hare  20  days  to  produce  Us  Touchers  and 
accounts  before  the  auditor,  and  the  plalnttfT, 
Susan  B.  Pladde,  was  to  have  10  days  to 
produce  ber  vouchers  and  examine  said  ac- 
count, and  that  each  party  might  take  such 
testimony  before  the  auditor  as  might  be  nec- 
essary "with  reference  to  the  above-named 
items  only."  The  defendant  appealed  from 
that  portion  of  the  decree  setting  aside  the 
aforesaid  deed  from  the  plaintiff  to  Alice  B. 
Wilmer  and  declaring  the  property  therein 
mentioned — the  mortgaged  premises — to  be 
the  property  of  Susan  B.  Placide,  and  also 
from  that  part  of  the  decree  ordering  an  ac- 
coimtlng  and  referring  the  papers  to  the 
auditor  with  directions  as  above  stated;  whUe 
the  plaintiff  appealed  from  that  part  of  the 
decree  declaring  the  existence  of  the  afore- 
said mortgage  and  directing  the  auditor  to 
charge  the  principal  thereof,  without  inter- 
est aforesaid,  to  her.  These  appeals  (WU- 
mer T.  Placide,  118  Md.  305,  84  Atl.  401)  re- 
sulted in  an  affirmance  of  the  decree  of  the 
court  below,  and  Edwin  M.  Wilmer  was  di- 
rected to  pay  the  costs  above  and  below  in 
both  cases,  except  the  clerk's  costs  and  ap- 
pearance fee  In  plaintiff's  appeal,  which  were 
to  be  paid  by  her. 

Pursuant  to  the  said  order  or  decree  of 
the  lower  court  passed  on  the  27th  of  October, 
1911,  and  affirmed,  as  we  have  said,  by  this 
court,  the  papers  were  referred  to  the  audi- 
tor, and  he,  after  taking  testimony  as  au- 
thorized and  directed  by  said  order,  stated  an 
account  between  the  plaintiff  and  defend- 
ant, to  the  ratification  and  confirmation  of 
which  exceptions  were  filed  by  the  defendant. 
These  exceptions  were  heard  and  overruled 


and  the  auditor's  re;port  and  account  were 
finally  ratified  and  confirmed  by  an  order  of 
the  court  below  passed  on  the  31st  of  Jan- 
nary,  1912.  From  that  order  an  appeal  was 
taken  to  this  court.  WUmer  t.  Placide,  119 
Md.  49,  86  Atl.  48.  The  aforesaid  exceptions 
numbered  26.  Of  these  we  wUl  only  mention 
and  refer  to  those  that  are  involved  in  the 
decision  of  this  appeaL  They  are  as  f oUows : 
(1)  To  the  exclusion  of  interest  on  the  mort- 
gage debt  after  the  assignment  of  the  same 
to  the  defendant.  (2)  To  the  exclusion  of 
amounts  said  to  have  been  paid  by  the  de- 
fendant as  interest  on  the  mortgage  debt  be- 
for  the  assignment  to  him.  (3)  To  the  ex- 
clusion of  commissions  to  the  defendant  on 
moneys  collected  and  disbursed  by  him  for 
and  on  behalf  of  the  plaintiff.  (4)  To  the 
faUure  of  the  auditor  to  allow  to  the  de- 
fendant certain  credits  to  which  he  claims  to 
be  entitled  in  his  account  with  the  plaintiff 
for  money  of  hers  paid  to  him  from  the  es- 
tate of  Jennings  Placide.  (5)  To  the  charges 
against  the  defendant  for  taxes  and  water 
rents  on  property  known  as  1001  Bast  Pratt 
street,  and  to  the  allowance  of  costs  to  the 
plaintiff  that  were  paid  by  the  defendant  to 
the  auditor,  amounting  to  $144.80.  We  sus- 
tained the  ruling  of  the  court  below  upon 
the  first,  second,  and  third  exceptions  as  we 
have  here  numbered  them,  but  reversed  the 
court  in  its  rulings  on  the  fourth  and  fifth. 
The  reversal  upon  the  fourth  exception  was 
because  the  account  as  state  allowed  to  the 
defendant,  out  of  the  money  paid  to  him 
from  the  estate  of  Jennings  Pladde,  a  credit 
of  only  $400  with  Interest,  when,  as  we 
thought,  he  should  have  been  allowed  a  credit 
of  $678.05,  with  interest;  and  the  reversal 
upon  the  fifth  exception  was  because.  In  our 
opinion,  the  account  wrongfully  charged  the 
defendant,  first,  with  costs  amounting  to 
$144.80  that  had  been  paid  by  him  to  the 
auditor,  and,  second,  with  the  sum  of  $58.78 
for  taxes  and  water  rent  for  the  Pratt  street 
property.  The  order  appealed  from  was 
therefore  affirmed  in  part  and  reversed  in 
part,  and  the  case  remanded  that  an  order 
might  be  passed  in  conformity  with  that 
opinion.  Upon  the  return  of  the  case  to  the 
court  below,  an  order  was  accordingly  pass- 
ed and  the  papers  again  referred  to  the  au- 
ditor and  the  account  restated  by  him;  to 
the  confirmation  and  ratification  of  which 
the  appellant  again  exceptedi  but  this  time 
the  exceptions  numbered  only  17.  They  were, 
however,  overruled,  and  the  report  and  ac- 
count finally  ratified  and  confirmed,  and  the 
api)ellant  again  appealed  to  this  court  from 
the  order  ratifying  and  confirming  said  re- 
port and  account 

The  corrections  directed  by  us  to  be  made 
in  the  restatement  of  the  account  were  few 
and  simple  and  were  as  follows : 

1.  The  amount  to  be  credited  the  defendant 
upon  the  sums  received  by  him  at  different 
times  from  the  estate  of  Jennings  Pladde 
was  to  be  increased  from  $400,  with  Interest, 
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to  9678.05,  with  Interest  In  the  former  ac- 
count he  was  credited  upon  this  fund  with 
but  1400,  with  Interest  from  November  6, 
18S9,  the  date  when  it  was  paid  by  him.  By 
the  account  when  restated  he  was  to  be  credit- 
ed upon  said  fund  with  an  additional  sum  of 
$278.05,  with  Interest  thereon.  This  the  audi- 
tor did,  allowing  him  interest  thereon  from 
the  date  of  the  payment  of  the  $400,  Novem- 
ber 6,  1S89,  to  the  day  of  the  filing  of  the 
audit  This  allowance  of  Interest  as  disclos- 
ed by  what  Is  known  as  the  "Estate  Account" 
made  out  by  the  defendant  and  filed  by  him 
as  his  Exhibit  No.  10,  showing  the  dates  upon 
which  the  various  payments  upon  this  fund 
were  made,  the  last  one  being  made  so  late 
as  December  U,  1902,  api>earB  to  be  exceed- 
ingly fair  and  Uberal  to  the  defendant,  and 
especially  so  as  the  Interest  thereon  is  com- 
puted to  the  day  when  the  audit  was  filed, 
when  the  Interest  on  the  debits  of  said  ac- 
count were  computed  to  a  much  earlier  date. 

2.  The  costs  amounting  to  $144.80,  that  we 
said  were  Improperly  charged  against  the  de- 
fendant in  the  first  account  were  not  to  be 
Included  among  the  charges  against  the  de- 
fendant in  the  account  when'  restated,  and  we 
find  upon  examination  of  the  account,  as 
restated,  that  these  costs  have  been  eliminat- 
ed therefrom  and  not  charged  against  the  de- 
fendant 

3.  The  amount  of  $58.78  charged  against 
defendant  for  taxes  and  water  rents  on  the 
Pratt  street  property,  which  we  said  was  im- 
properly charged  against  the  defendant  was 
to  be  omitted  in  the  account  when  restated, 
and  we  find  that  it  was  omitted  therefrom  by 
the  auditor  In  the  restatement  of  his  account 

The  Item  of  $80  which  appears  in  the  ac- 
count as  restated,  to  have  been  taken  from 
the  money  of  the  plaintiff  in  the  hands  of  the 
defendant  to  be  disbursed  by  him.  Is  errone- 
ously stated.  It  should  have  been  $0.10,  so  as 
to  have  given  to  the  defendant  out  of  the 
said  moneys  of  the  plalntitt,  an  amount  sufil- 
dent  to  pay  all  costs  with  which  he  is  charg- 
ed In  the  account;  but  as  the  auditor,  whose 
mistake  it  was,  has  paid  $30  to  the  clerk  of 
the  court  below  In  payment  of  so  much  of 
said  costs,  and  has  thereby  relieved  the  de- 
fendant of  paying  more  costs  than  he  has 
money  in  hand  with  which  to  pay  them,  we  do 
not  find  such  error  a  reversible  one.  This 
amount  so  paid  to  the  clerk  may  be  saved  to 
the  auditor  by  the  plaintUt  paying  to  him  a 
like  sum,  without  loss  to  her,  inasmuch  as  the 
amount  coming  to  her  by  the  restated  account 
was  not  further  reduced  by  the  allowance  of 
said  $30  for  tbe  payment  of  costs  as  It  should 
have  been. 

[1]  The  defendant  again  excepts  to  the  ex- 
clusion of  the  interest  upon  tbe  mortgage,  al- 
though this  court  has  sustained  the  lower 
court  in  excluding  such  Interest  In  each  of 
the  former  appeals,  and  therefore  we  shall 
not  further  discuss  it 

[2]  Again,  the  defendant  excepts  to  the  ac- 
count because  of  its  failure  to  allow    to  him 


commissions  upon  the  receipt  and  disburse- 
ment of  certain  moneys  of  tbe  plalntlfl  more 
particularly  referred  to  In  bis  exception. 
The  original  order  of  the  lower  court,  passed 
on  the  27th  day  of  October,  1911,  stated  with 
great  particularity  that  vrlth  which  the  plain- 
tiff should  be  charged  and  that  with  which 
she  should  be  credited  in  stating  the  account 
Nowhere  In  the  order  is. the  auditor  dlrectea. 
to  allow  to  the  defendant  the  commissions 
above  referred  to.  In  it  the  parties  are  ex- 
tended the  privilege  of  taking  testimony  be- 
fore the  auditor  as  to  the  items  therein  men- 
tioned, but  are  specially  restricted  to  such 
items.  The  record  in  the  first  case,  which  is 
a  voluminous  one,  contains  many  written 
statements  made  by  the  defendant  in  which 
many  and  various  charges  were  made  against 
the  fund  In  his  hands  belonging  to  the  plain- 
tiff, yet  In  none  of  them  and  nowhere  in  the 
testimony  Is  there  disclosed  any  claim  for 
commissions  upon  the  receipts  and  disburse- 
ments of  money  made  by  him  for  and  on  be- 
half of  the  plaintiff.  The  only  time  that  com- 
missions are  even  mentioned  is  In  a  letter 
from  the  defendant  to  the  plaintiff,  dated 
November  4,  1910,  In  which  he  says: 

"Herewith  I  band  yon  your  passbooks  of  ac 
count  from  one  to  nine  inclusive,  covering  your 
property  collections  and  personal  accounts  with 
myself  to  November  2,  1910.  •  •  •  You 
will  notice  that  I  have  neither  charged  you  the 
usual  agent  commission  for  collecting  and  serv- 
ices, nor  for  payments  nor  disbursements. 
These  commissions,  etc.,  would  have  amounted 
to  $1,200  or  $1,500,  if  charged." 

This  letter,  it  seems,  was  written  In  re- 
sponse to  a  demand  from  her  upon  him  to  ac- 
count for  the  moneys  that  be  had  received  for 
her  and  for  which  he. had  not  accounted.  It 
was  not  offered  in  connection  vrlth  any  claim 
then  made  for  commissions.  No  reference 
was  made  to  such  claim  until  after  the  pas- 
sage of  the  decree  by  the  court  below,  in 
which  commissions  were  not  allowed.  The 
first  reference  thereto  was  found  in  the  ap- 
pellant's brief,  wherein  he  assigned  the  fail- 
ure to  allow  commissions  to  him  as  one  of 
the  many  reasons  why  the  decree  or  order 
of  the  court  below  should  have  been  reversed. 
This  court  aflarmed  the  order  of  tbe  court  be- 
low, in  which  commissions  were  not  allowed, 
and  remanded  the  case  In  order  that  the  di- 
rections contained  In  the  order  could  be  car- 
ried out  by  the  auditor  in  stating  his  account. 
A  motion  was  thereafter  filed  in  this  court 
asking  for  a  rearerument  of  the  case,  and  one 
of  the  grounds  oi  the  motion  was  the  failure 
of  the  court  to  allow  such  commissions. 
That  motion,  again  presenting  the  question  of 
commissions,  was  duly  considered  by  '  this 
court  and  was  overruled  by  it  When  the 
case  came  here  the  second  time,  after  the  ac- 
count had  been  stated  by  the  auditor,  in 
which  such  commissions  were  not  allowed, 
the  record  disclosed  an  exception  to  the  audi- 
tor's account  because  of  his  failure  to  allow 
such  commissions.  This  exception  was  pass- 
ed upon  and  overruled  by  us,  and  «ur  reasons 
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for  80  AoUg  are  stated  In  the  opinion  report- 
ed In  119  Md.  49,  86  A  a  43. 

Whatever  may  be  said  as  to  the  binding 
effect  upon  us  of  what  we  then  said  In  the 
first  appeal  npon  the  question  of  commissions, 
we  cannot  escape  the  binding  and  controlling 
effect  of  our  decision  In  the  second  appeal, 
where  the  question  of  commissions  was  spe- 
dflcally  raised  In  the  lower  court  by  an  ex- 
ception to  the  report  and  account  of  the  audi- 
tor ratified  and  confirmed  by  such  court,  and 
where  we,  upon  that  appeal,  sustained  the 
ruling  of  the  lower  court  In  overruling  such 
exception. 

Under  all  the  facts  and  drcnmstances  of 
this  case — the  relation  of  the  parties  to  each 
other,  the  fact  that,  at  the  time  of  the  col- 
lection and  disbursement  of  the  moneys  by 
the  defendant  for  the  plaintiff,  she  was  acting 
as  the  head  of  his  household  and  as  mother 
to  his  children,  without  charge  therefor,  so 
far  as  the  record  discloses — we  have  no 
reason  to  change  our  opinion  in  relation  to 
the  question  of  commissions,  not  only  when 
considered  In  a  purely  legal  aspect,  but  also 
when  considered  In  the  light  of  what  Is  fair 
and  equitable  between  the  parties.  And 
should  we  in  cases  of  this  character,  where 
specific  directions  are  given  to  the  auditor 
In  the  statement  of  his  account,  permit  new 
and  distinct  Items  of  charges  or  credits  to  be 
Introduced  each  time  that  the  case  Is  remand- 
ed to  the  auditor,  to  be  considered  and  acted 
upon  by  him  in  stating  the  account,  with  the 
right  of  the  i>artles  thereto  to  appeal  from 
the  decision  of  the  court  In  allowing  or  dis- 
allowing such  Items,  such  practice  would 
make  the  proceedings  interminable.  And 
were  we  to  follow  the  course  suggested  by  the 
learned  counsel  for  the  appellant  of  recon- 
sidering the  decisions  which  we  had  reached 
In  former  appeals,  it  would  result  more  in  the 
exercise  of  this  court's  appellate  powers  over 
its  own  proceedings  and  Judgments  than  over 
those  of  the  Inferior  courts. 

As  we  find  no  error  committed  by  the  court 
below  In  Its  final  ratification  and  confirma- 
tion of  the  auditor's  report  and  account,  we 
will  affirm  the  order  appealed  from. 

Order  affirmed,  with  costs  to  the  appellee. 

(U3  Md.  SC6) 

REYNOLDS  v.  EVANS.    (No.  1.) 

(Court  of  Appeals  of  Maryland.    Jane  24, 
1914.) 

1.  Appeai.  and  Ebbob  (i   1056*)— Habhlxss 
Ebbob— Exclusion  of  bvidenoe. 

In  an  action  for  damages  for  false  and 
fraudulent  representations  inducing  pli^intiS  to 
purchase  stock,  tlie  exclusion  of  evidence  as  to 
wliether,  if  plaintiff  bad  known  tliat  defendant 
was  selling  his  own  stock,  be  would  have 
bougtit  it  without  inquiring  further,  was  harm- 
less, where  it  appeared  that  plaintiff  was  not 
induced  to  make  the  purchase  by  any  state- 
ment by  defendant  as  to  his  ownership. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4187-4183,  4207;  Dec  Dig. 
{  1056.»] 


2L  Fraud  (t  25*)— IiIabxuit— Injubt  tbou 
Fbaud. 

To  constitute  ground  for  an  action  for 
damages  for  deceit,  fraud  mast  work  an  actual 
injury  to  the  party  complaining. 

[Ed.  Note.^For  other  cases,  see  Fraud,  Cent 
Dig.  i  24;   Dec.  Dig.  |  25.*] 

3.  FbaITD  ({  20*)  —  T.TAHTT.T1T  —  Rkuanck  on 
Refbesentations. 

In  order  for  fraudulent  representations  to 
constitute  ground  for  an  action  for  deceit,  it 
must  appear  that  plaintiff  not  only  in  fact  re- 
lied upon  them,  but  had  a  right  to  rely  upon 
it  in  the  full  belief  of  their  truth. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §1 17, 18;  Dec.  Dig.  {  20.*] 

4.  Fbaud  (|  33*)— Evidencb-Otheb  Fbausb. 

In  an  action  for  damages  for  fraudulent 
representations,  the  rule  is  that,  although  de- 
fendant is  shown  to  have  been  guilty  of  other 
frauds,  yet,  if  the  particular  transaction  involv- 
ed is  not  tainted  with  fraud,  it  cannot  be  af- 
fected by  the  other  frauds  unless  connected 
with  or  forming  a  part  of  them. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Dec: 
Dig.  i  33.*] 

6w  Appeai.  and   Erbob  ({   1056*)— H * Ttuxxm 
EssoB— Exclusion   of  Evidence. 

In  an  action  for  damages  for  false  and 
fraudulent  representations  inducing  plaintiff  to 
bay  stock  in  a  company  in  which  a  witness  tes- 
tified fully  as  to  its  financial  condition,  and  evi- 
dence as  to  such  condition  had  been  shown  by 
its  books,  the  exclusion  of  a  question  as  to  the 
condition  of  the  company  and  the  value  of  its 
stock  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  4187-4193,  4207;  Dec. 
Dig.  i  1056.*] 

6.  Fbaud  (|  11*)— Pbaudulent  Repbbbenta- 
TI0N8— Fact  ob  Opinion. 

General  assertions  by  a  vendor  that  the 
property  offered  for  sale  is  valuable,  although 
untrue,  are  not  misrepresentations  of  existing 
facts  upon  which  an  action  for  deceit  ma^  be 
based,  but  are  rather  expressions  of  opinions. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  IS  12,  13;   Dec.  Dig.  S  11.*] 

7.  Fbaud  ({  13*)— Bepbesentations— Falbitt 
AND  Knowledge  Thebeof. 

A  seller's  misrepresentations  of  existing 
material  facts  is  not  established  unless  it  ap- 
pears that  such  miErepresentations  were  made 
with  the  knowledge  that  they  were  nntrue ;  but, 
where  they  are  material  .and  are  made  to  be 
acted  upon  and  relate  to  matters  which  he  is 
bound  or  presumed  to  know,  his  actual  knowl- 
edge of  their  falsity  Is  not  essential. 

(Ed  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Si  3-6;   Dec  Dig.  S  13.*] 

8.  Fraud  (S  18*)— Fbaudulent  Repbesbnta- 
TioNs— Ownership  or  StooK. 

In  an  action  for  damages  for  false  and 
fraudulent  representations  mdudng  the  pur- 
chase of  stock  of  a  company,  a  representation 
that  it  was  pledged  and  had  to  be  sold  at  once 
to  repay  a  loan  was  not  material,  where  plain- 
tiff's own  testimony  showed  that  the  owner- 
ship was  not  a  material  fact  upon  which  he  re- 
lied in  the  purchase  of  the  stock  and  was  not 
an  inducement  thereto. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  16;   Dec  Dig.  $  18.*] 

9.  Fbaud  (S  45*)— Plkadino— Knowlbdok  of 
Falsitt. 

Plaintiff  in  an  action  for  deceit  must  ex- 
pressly allege  and  prove  defendant's  knowledge 
of   the    falsity   of   the   statements   alleged,    or 
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there  must  be  anch  aUegations  and  proof  as 
will  import  knowledge. 

[Ed.  Note.— For  other  cases,  eee  Fraud,  Cent. 
Dig.  i  40;   Dec.  Dig.  §  45.*] 
10.  Fbaud  (8  64*)— Repbbsentations— Opin- 

lON-j-QUKSnONS   FOR    JuB>y. 

In  an  action  for  damages  for  defendant's 
fraadulent   representations   inducing   plaintiff's 

?>urcbase  of  stock,  where  it  appeared  that  de- 
endant  had  reasonable  grounds  for  making  and 
for  his  belief  in  the  truth  of  such  statements, 
the  question  of  fraud  vel  non  was  for  the  court 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  Si  66%,  67-71;  Dec  Dig.  {  64.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Ghas.  W.  Heulsler,  Judge. 

"To  be  oflBdally  reported." 

Action  by  George  Reynolds  against  John 
A.  Evans.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

John  L.  G.  Lee,  of  Baltimore,  and  J.  J. 
Archer,  of  Bel  Air  (Bonsai  &  Lee,  of  Balti- 
more, on  tbe  brief),  for  appellant  Steven- 
son A.  Williams,  of  Bel  Air,  and  Shirley  Car- 
ter, of  Baltimore  (Harry  S.  Carver,  of  Bel 
Air,  on  the  brief),  for  appellea 

BRISCOE,  J.  This  suit  was  instituted  by 
tbe  appellant  against  the  appellee,  in  the 
circuit  court  for  Harford  county,  but  was 
subsequently  removed  to  the  superior  court  of 
Baltimore  dty,  where  it  was  tried.  The  ac- 
tion is  one  of  deceit,  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff 
by  reason  of  alleged  false  and  fraudulent 
representations  made  to  him  by  the  defend- 
ant, by  which  be  was  induced  to  purchase 
20  shares  of  tbe  capital  stock  of  the  De  Ran 
Lumber  Company,  a  corporation  doing  busi- 
ness In  the  state  of  West  Yirginia,  at  and 
for  the  sum  of  |185  per  share;  it  having  a 
par  value  of  |100  per  share.  The  declaration 
contains  four  counts,  but  all  of  them'  aver, 
in  substance,  that,  In  consequence  and  by  rea- 
son of  .the  false  and  fraudulent  statements 
and  representations  set  out  in  the  counts, 
the  plaintiff  was  deceived  and  defrauded  by 
the  defendant  in  the  purchase  of  the  stock, 
to  his  damage  and  injury.  At  the  trial  of 
the  case  in  the  court  below,  the  plaintiff  re- 
served 19  bills  of  exception,  18  of  which  were 
to  the  rulings  of  the  court  upon  the  admis- 
sibility of  evidence  and  one  to  its  rulings, 
in  granting  the  defendant's  second  and  sev- 
enth prayers,  at  the  close  of  the  plaintiffs 
case,  which  withdrew  the  case  from  the  con- 
sideration of  the  Jury  and  instructed  a  ver- 
dict for  the  defendant.  From  the  Judgment 
entered  upon  this  verdict,  an  appeal  has  been 
taken. 

While  the  record  contains  18  separate  bills 
of-  exception,  relating  to  the  rulings  of  the 
court,  upon  tbe  admissibility  of  testimony, 
some  of  them  involve  similar  questions  and 
will  be  considered  together.    It  is  conceded 


by  the  appellant  that  "they  resolve  them- 
selves into  six  propositions,"  and  they  are  so 
treated  and  discussed  in  his  brief. 

[1-3]  The  first  exception  is  to  the  refusal 
of  the  court  to  permit  the  following  question 
to  be  asked  and  answered  by-  tbe  plaintiff, 
who  was  being  examined  In  chief: 

"If  you  had  known  that  Mr.  Evans  was  sell- 
ing his  own  stock,  would  you  have  bought  that 
stock  without  looking  into  it  further?" 

It  Is  clear,  we  think,  that  the  plaintiff  was 
not  Injured  by  the  ruling  of  the  court  on  this 
exception  because  it  appears  from  the  plain- 
tiff's own  testimony  that  he  was  not  Influenc- 
ed In  making  the  purchase  of  the  stock  by 
any  statement  made  by  the  defendant  as  to 
Its  ownership.  The  matter  of  the  ownership 
of  the  stock  was  therefore  Immaterial,  and 
the  ruling  was  correct. 

It  is  well  settled  by  all  the  authorities  that 
the  fraud  must  work  an  actual  Injury  to  the 
party  complaining,  and  it  must  appear  that 
he  not  only  did  in  fact  rely  upon  the  fraudu- 
lent statement,  but  had  a  right  to  rely  upon 
it  in  the  full  belief  of  its  truth,  for  otherwise 
it  was  his  own  folly  or  fault,  and  he  cannot 
ask  of  the  law  to  relieve  him  from  tbe  conse- 
quences. Cahlll  v.  Applegarth,  98  Md.  493, 
56  AU.  794 ;   McAleer  v.  Horsey,  35  Md.  439. 

The  second,  third,  fourth,  fifth,  and  sixth 
exceptions  present  the  same  questions,  and 
will  be  considered  together.  They  all  in 
effect  relate  to  whether  the  witness  Hanway 
ever  owned  any  stock  In  the  De  Ran  Lumber 
Company  In  1908,  and  whether  it  ever  was 
pledged  to  the  Harford  National  Bank  of 
Bel  Air,  as  collateral  for  a  loan. 

What  has  been  said  in  regard  to  the  rul- 
ing on  the  first  exception  will  equally  apply 
to  the  exceptions  now  considered.  The  In- 
quiry as  to  the  witness'  ownership  of  the 
stock  and  whether  he  pledged  It  or  not  was 
immaterial  under  the  facts  of  the  case,  and 
the  court  properly  sustained  the  objection  to 
these  questions. 

It  Is  apparent,  from  the  record,  that  the 
plaintiff  was  not  injured  by  the  rulings  of 
the  court  in  the  seventh,  eighth,  ninth,  tenth, 
eleventh,  and  twelfth  exceptions,  under  the 
facts  of  this  case. 

[4]  The  rule  as  to  the  evidence  of  other 
alleged  frauds  and  transactions  Is  said,  by 
the  Supreme  Court  In  Clarke  v.  White,  12 
Pet  193,  9  L.  Ed.  1046,  to  be  this :  If  the  per- 
son against  whom  fraud  is  alleged  should  be 
proved  to  have  been  guilty  of  It  in  any  num- 
ber of  Instances,  still,  if  the  particular  act 
sought  to  be  avoided  be  not  shown  to  be 
tainted  with  fraud.  It  cannot  be  affected  with 
the  other  frauds,  unless  in  some  way  or  oth- 
er it  be  connected  with  or  form  a  part  of 
them.  Conard  v.  NIcoll,  4  Pet  297,  7  L.  Ed^ 
862. 

[J]  The  thirteenth  exception  was  taken  to 
the  refusal  of  the  court  to  permit  the  witness 
McComas  to  be  asked  the  following  question, 
"What  was  the  condition  of  the  company  and 
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the  valne  of  the  stock  on  Jnly  21,  19087" 
This  witness  had  testlfled  at  great  length  as 
to  the  financial  condition  of  the  company, 
and  the  evidence  sought  to  be  admitted  had 
been  proven  by  the  books  of  the  company  and 
the  previous  testimony  of  the  witness.  There 
was  no  injury  In  the  ruling  on  this  exception. 

The  rulings  on  the  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  and  eighteenth  ex- 
ceptions present  the  same  questions  and  are 
correct  for  the  reasons  stated  in  support  of 
the  rulings  on  the  former  exceptions.  We 
are  of  opinion  that  the  rulings  upon  the  evi- 
dence did  not  operate  In  any  way  to  the  prej- 
udice or  Injury  of  the  platntlfTs  case,  and 
we  will  not  further  discuss  them. 

The  nineteenth  exception  presents  the  rul- 
ing of  the  court  upon  the  prayers.  The  court 
below,  at  the  conclusion  of  the  plaintiff's  tes- 
timony, granted  the  defendant's  second  and 
seventh  prayers. 

The  second  prayer  Instructed  the  Jury  as  a 
matter  of  law  that,  under  the  pleadings  In 
this  case,  there  is  no  evidence  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover  In  this 
case,  and  the  verdict  of  the  Jury  must  be  for 
the  defendant 

The  seventh  prayer  Instructed  the  Jury 
that  under  the  pleadings  In  this  case  there  Is 
no  evidence  legally  sufficient  to  prove  either : 
(1)  That  the  lumber  stoclc  in  question  was 
valueless  or  substantially  so  on  July  21, 
1908 ;  or  (2)  that  the  De  Ran  Lumber  Com- 
pany was  not  reasonably  prosperous  up  to 
July  21,  1906 ;  or  (3)  that  defendant  had  not 
Bold  lumber  stock  to  James  W.  Wilson  at 
$200  per  share ;  or  (4)  that  there  was  no  ex- 
pectation on  the  part  of  the  company  of  pay- 
ing Its  expenses  or  a  large  part  thereof  from 
its  offal  or  by-products;  or  (6)  that  any 
statements  made  by  the  defendant  to  the 
plaintiff  In  reference  to  the  sale  of  stock  were 
not  reasonable  expectations  of  said  company 
at  the  date  of  said  sale;  or  (6)  that  said 
statements  were  made  by  the  defendants 
with  Intent  to  deceive  the  plaintiff;  or  (7) 
tiiat  the  plaintiff  materially  relied  on  those 
statements  to  his  prejudice  and  damage — and 
therefore  the  plaintiff  Is  not  entitled  to  re- 
cover, and  the  verdict  must  be  In  favor  of 
the  defendant 

Upon  a  carefal  examination  of  the  record 
now  before  us,  we  agree  with  the  court  below 
that  there  was  no  evidence  legally  sufficient 
to  entitle  -the  plaintiff  to  recover  In  this 
case,  and,  as  the  plaintiff  failed  to  make  out 
a  case  for  the  Jnry,  the  defendant's  prayers 
were  properly  granted. 

The  principles  of  law,  applicable  to  an  ac- 
tion of  deceit,  such  as  this,  are  fully  consid- 
ered and  announced  by  this  court  In  a  num- 
ber of  cases,  and  need  not  be  reviewed  in 
this  case.  McAleer  v.  Horsey,  36  Md.  489; 
Bobertson  ▼.  Parks,  76  Md.  118,  24  AU.  411; 
CabiU  T.  Applegarth,  98  Md.  495,  66  Atl. 
794;  Donnelly  v.  Baltimore  Trust  Co.,  102 
Md.  1,  61  Atl.  801. 

Th*  plalntifTa  declaration,  it  will  be  seen, 


contained  four  coants.  AD  of  the  counts  con- 
tain and  allege  In  substance  the  same  alleged 
fa.lse  statements,  and  as  set  out  In  the  first 
count  of  the  declaration  are  as  follows: 
That  the  defendant  when  he  made  said  sale 
asserted  and  stated  to  the  plaintiff  that  said 
stock  was  worth  $200  per  share;  that  said 
stock  was  pledged  to  the  Harford  National 
Bank,  of  which  defendant  was  cashier,  for  a 
loan,  and  had  to  be  sold  at  once,  and  tlici 
said  bank  had  to  sell  the  stock  to  get  said 
loan  repaid,  and  D.  B.  Reckord,  agent  of  the 
defendant  then  stated  to  the  plaintiff,  in 
the  presence  of  the  defendant  that  said 
stock  belonged  to  one  David  Hanway.  And 
that  the  said  De  Ran  Lumber  Company,  of 
which  defendant  was  an  official,  was  pros- 
perous; that  it  was  making  its  expenses  from 
its  offal  or  by-products;  that  the  defendant 
had  sold  stock  of  the  same  company  to  one 
James  W.  Wilson  for  $200  per  share;  that 
the  plaintiff  having  great  confidence  in  the 
defendant  and  believing  the  statements  to  be 
true,  and  not  knowing  the  contrary  thereof, 
but  relying  on  the  truth  of  the  statements, 
bought  said  20  shares  of  the  De  Ran  Lumber 
Company  stock,  which  said  20  shares  he 
since  has  discovered  were  the  property  of 
the  defendant;  that  the  plaintiff  tias  since 
discovered,  to  wit,  on  or  about  the  6th  day 
of  May,  1911,  that  said  stock  was  valueless 
at  the  time  of  said  sale  and  is  valueless  at 
the  present  time,  and  also  has  discovered 
that  all  of  said  statements  made  as  aforesaid 
were  false,  that  the  defendant  knew  at  the 
time  he  made  said  statements  that  they  were 
untrue,  and  he  made  them  with  the  Intent 
and  purpose  of  inducing  the  plaintiff  to  buy 
said  20  shares  of  De-Ran  Lumber  Company 
stock  for  $3,700;  and  therefore  the  plaintifC 
has  been  deceived  and  Imposed  upon  and  has 
lost  the  sum  of  $3,700. 

It  will  be  seen  that  there  is  no  evidence 
legally  sufBdent  to  show  that  some  of  the 
statements  alleged  in  the  declaration  were 
made  by  the  defendant  at  all,  or,  if  untrue, 
that  they  were  such  representations  as  would 
amount  to  deceit  and  upon  which  an  action 
for  deceit  may  be  based. 

If  it  be  conceded  that  the  statement  was 
made  to  the  plaintiff  by  the  defendant  that 
the  stock  was  worth  $200  a  share,  there  is 
no  evidence  to  show  that  this  statement  was 
false  at  the  time  the  sale  was  made,  or  that 
the  plaintiff  had  a  right  to  rely  on  It 

[C,  7]  In  Zinc  &  Iron  Co.  v.  Bamford,  160 
U.  S.  673.  14  Sap.  Ct  221,  87  L.  Ed.  1215,  it 
is  said: 

"General  assertions  by  a  vendor  or  lessor  that 
the  property  offered  for  sale  or  to  be  leased  is 
valuable  or  very  valuable,  although  such  asser- 
tions turn  out  to  be  untrue,  are  not  misrepre- 
sentations, amounting  to  deceit,  nor  are  they 
to  be  regarded  as  statements  of  existing  facts, 
upon  which  an  action  for  deceit  may  be  based, 
but  rather  as  expressions  of  opinions  or  l>e- 
liefs;  that  as  a  general  rule,  fraud  upon  the 
part  of  a  vendor  or  lessor,  by  means  of  repre- 
sentations of  existing  material  facts,  is  not  es- 
tablished, nnless  it  appears  such  representations 
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were  made  for  the  pnrpose  of  influencing  the 
purchaser  or  iessee,  and  with  knowledge  that 
they  were  untrue;  t>ut  where  the  representations 
a<e  material  and  are  made  by  the  vendor  or  les- 
sor for  the  purpose  of  their  being  acted  upon, 
and  they  relate  to  matter  which  he  is  bound  to 
kaow,  or  is  presumed  to  Itnow,  his  actual  knowl- 
edge of  them  being  untrue  is  not  essential." 
Gordan  v.  Butler,  106  U.  S.  653,  28  L.  Ed. 
1166;  Bobertson  t.  Parks,  78  Md.  118,  24  Atl. 
411. 

[I]  Ab  to  tbe  statement  that  the  stock  was 
pledged  at  the  Harford  Bank  and  had  to  be 
sold  at  once  to  repay  a  loan,  the  defendant 
testified,  when  called  as  a  witness  for  tbe 
plaintlft,  that  the  stock  was  not  hypothecated 
at  the  bank,  and  that  It  belonged  to  him  at 
the  time  of  the  sale.  He  further  testlOed 
that  he  did  not  teU  the  plaintlft  that  the 
stock  was  hypothecated  at  the  bank,  and 
that  it  did  not  belong  to  him.  According  to 
the  plaintifTs  own  testimony,  the  ownership 
of  the  stock  was  not  a  material  fact  upon 
which  he  relied  In  the  purchase  of  the  stock 
and  was  not  an  Inducement  to  the  purchase. 
He  testified.  In  answer  to  the  question: 

Q.  Suppose  Mr.  Evans  had  not  said  it  belong- 
ed to  Mr.  David  Hanway,  would  you  have 
bought  it?  A.  Oh!  I  do  not  know.  He  might 
have  said  something  else  that  amounted  to  the 
same  thing.  I  do  not  know  whether  I  would  or 
not  Q.  You  don't  know  whether  yon  would 
or  not?    A.  No,  sir. 

In  Cahill  r.  Applegarth,  98  Md.  493,  56  AtL 
794,  it  is  said  a  false  statement  as  to  the 
ownership  of  property  sold  by  the  defendant 
to  the  plaintiff  is  not  necessarily  frandulent 
in  law,  since  it  may  not  have  induced  the 
plaintiff  to  make  the  purchase. 

There  Is  no  evidence  to  show  that  the 
statement  set  oat  in  tbe  declaration  that 
the  defendant  had  sold  stock  of  the  same 
company  to  one  James  W.  Wilson  for  $200 
per  share  was  false  in  fact,  much  less  was 
it  fraudulent,  and  it  need  not  be  further  con- 
sidered by  us. 

The  remaining  alleged  false  statement  set 
out  In  the  declaration  is  "that  the  said  De 
Ran  Lumber  Company,  of  which  the  defend- 
ant was  an  official,  was  prosperous,  that  it 
was  making  its  expenses  from  its  offal  or  by- 
products," and  must  be  controlled  by  the 
same  principles  of  law,  applied  in  the  dis- 
cussion of  the  previous  statements  alleged 
in  the  declaration. 

[I]  In  CahiU  T.  Applegarth,  98  Md.  602,  66 
Ati.  794,  it  is  said  the  general  rule  undoubt- 
edly is  tliat  in  actions  for  deceit  there  must 
be  knowledge  of  the  falsity,  by  the  party 
maldng  the  representation,  and  hence  scien- 
ter must  be  expressly  alleged  and  proven,  or 
there  must  be  such  allegations  and  proof  as 
Import  knowledge. 

[II]  In  the  case  at  bar,  as  the  undisputed 
facts  show  that  the  defendant  had  reason- 
able grounds  for  making  and  for  his  belief 
in  the  truth  of  the  statements  here  complain- 
ed of,  we  think  it  would  have  been  error 
for  the  court,  under  tbe  facts  of  tbe  case. 


to  have  submitted  the  question  of  fraud  vel 
non  to  the  jury.  Melville  v.  Gary,  76  Md. 
221,  24  AU.-  604;  Weaver  v.  Shriver,  79  Md. 
630,  30  AtL  189;  Donnelly  v.  Baltimore  Trust 
Co.,  102  Md.  82,  61  Atl.  801. 

It  follows,  for  the  reasons  stated,  there 
was  no  reversible  error  in  the  rulings  of  the 
court  below,  and  the  Judgment  will  be 
affirmed. 

Judgment  affirmed,  wltb  costs. 


(US  Md.  476) 

ENABB  et  aL  v.  BOWLBS.    (No.  13.) 
(Court  of  Appeals  of  Maryland.    June  24,  1914.) 

1.  Evidence  (|  445*)— Parol  Evidence— Va- 
BTINO  Wbittbn  Inbtbuments. 

Parol  evidence  is  inadmissible  to  show  a 
new  agreement  different  from  a  sealed  instru- 
ment sued  on,  or  to  vary,  extend,  enlarge,  or 
contradict  the  terms  theseof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2062-2065;    Dec.  Dig.  S  445.*] 

2.  Contbaots  (g  824*)— AonoNB— Naivbk  aH0 
FoBii— AssuKPsrr. 

A  party  to  a  sealed  instroment  who  re- 
lies on  a  new  and  independent  parol  contract, 
must  sue  in  assumpsit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f {  1649-1657 ;    Dec.  Dig.  !  324.*] 

3.  BVIDENCK  (S  445*)- Paboi,  Bvidewo»— Va- 
BTINO  INSTBUMENT  UNDKB  SlAI.. 

Where  a  contract  of  sale,  under  seal,  of 
stock  which  recited  a  sale  of  a  specified  number 
of  shares,  and  if  possible  an  additional  number, 
at  a  price  specified,  and  that  it  was  under- 
stood that  the  stock  was  pledged,  and  that  the 
buyer  agreed  to  accept  delivery  thereof  on  or- 
ders of  the  seller  to  the  pledgees,  hut  which 
was  silent  as  to  the  time  for  delivery,  a  subse- 
quent parol  agreement  as  to  delivery  was  admi^ 
Bible  as  proving  an  agreement  consistent  with 
the  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  2052-2065;    Dec.  Dig.  I  445.*] 

Appeal  from  Baltimore  Court  of  Common 
Fleas;    Thos.  Ireland  Elliott,  Judge. 

"To  be  officially  reported." 

Action  by  Ernest  J.  Enabe,  Jr.,  and  an- 
other, for  tiie  use  of  tbe  National  City  Bank 
of  Baltimore,  against  Thomas  H.  Bowles. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.    Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Albert  B.  Donaldson,  of  Baltimore  (Rob- 
ert Crain  and  O.  F.  Hershey,  both  of  Balti- 
more, on  tbe  brief),  for  appellants.  Stuart  S. 
Janney,  of  Baltimore  (Ritchie,  Janney,  Gris- 
wold  &  Hamilton,  of  Baltimore,  on  the  brief), 
for  appellee. 

CONSTABLE,  J.  This  is  an  appeal  from 
a  judgment  in  an  action  in  covenant,  where- 
by tbe  appellants  sought  to  recover  damages 
from  the  appellee  for  breach  of  a  contract 
under  seal.  The  action  was  instituted  by 
Ernest  J.  Knabe,  Jr.,  and  William  Knabe, 
and  on  the  same  day  marked  to  the  use  of  the 
National  City  Bank  of  Baltimore.    Tbe  dec- 
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laratlon  alleges  that  the  appellants,  the 
Knabes,  entered  Into  a  contract,  under  seal, 
with  the  appellee,  whereby  the*  appellants 
sold  and  agreed  to  deliver,  and  the  appellee 
purchased,  not  less  than  8,145,  and,  if  possi- 
ble, 8,500,  shares  of  the  capital  stock  of  the 
United  Surety  Company  of  Baltimore,  at  a 
price  of  $59  per  share;  that  the  appellee  in 
part  performed  his  contract  by  accepting 
and  paying  for  3,828  shares,  but  had  refused 
to  fully  complete  his  contract  by  accepting  the 
rjemaining  167  shares,  although  the  appellants 
were  at  all  times  able,  ready,  and  willing  to 
deliver  the  said  167  shares,  in  accordance 
with  the  terms  of  the  contract  The  appellee 
pleaded  performance,  and  also  filed  special 
pleas,  which,  in  substance,  alleged  that  the 
appellants  were  not  at  all  times  able,  ready 
and  willing  to  deliver  the  -167  shares  of 
stock,  but,  on  the  contrary,  the  appellants 
had  declined  to  deliver  the  same,  because  of 
the  fact  that  they  had  previously  sold  these 
same  167  shares  to  other  persons  for  a  sum 
in  excess  of  $59  a  share,  who  however  had  re- 
fused to  take  the  stock,  and  that  the  appel- 
lants had  brought  suit  against  them,  and  had 
to  retain  the  stock  to  await  the  outcome  of 
that  suit;  and  that  the  appellee  had  accept- 
ed and  paid  the  appellants  for  3,328  shares 
in  full  performance  of  his  obligations  under 
the  contract ;  and  tliat  the  appellants  and  the 
appellee  had  agreed,  subsequent  to  signing 
of  the  agreement  sued  upon,  that  the  amount 
of  stock  to  be  delivered  thereunder  should  be 
3328.  The  appellants  Joined  issue  upon  the 
plea  of  performance  and  filed  replications 
which  traversed  the  special  pleas.  The  case 
was  tried  before  the  court,  sitting  as  a  jury, 
and  at  the  conclusion  of  the  testimony  for 
the  appellants  the  appellee  offered  a  prayer 
that  under  the  pleadings  there  was  no  evi- 
dence Bufflcient  to  entitle  the  plalntlfFs  to  re- 
cover. During  the  examination  of  witnesses, 
testimony  as  to  an  agreement  between  the 
parties  as  to  the  time  of  delivery  of  the  167 
shares  had  been  admitted  subject  to  excep- 
tion. A  motion  was  made  to  strike  out  all 
cral  testimony  of  the  plaintiffs'  witnesses, 
which  tended  to  modify,  vary,  change,  or  ex- 
tend the  terms  of  the  written  contract  sued 
upon.  The  court  granted  both  the  motion  to 
strike  out  the  testimony  and  the  prayer  in- 
strncting  a  verdict  for  the  defendant.  From 
the  Judgment  entered  upon  the  verdict  this 
appeal  was  taken. 

[1,2]  The  main  question  arises  upon 
whether  the  lower  court  was  correct  in  its 
ruling  in  striking  out  the  testimony  admitted 
subject  to  exception.  If  the  testimony  offered 
sought  to  establish  a  new  agreement  dif- 
ferent from  the  sealed  instrument  sued  upon, 
or  it  it  were  offered  to  vary,  extend,  enlarge, 
or  contradict  the  terms  of  the  written  con- 
tract, then,  unquestionably,  under  all  the  au- 
thorities, it  was  inadmissible.  The  suit  being 
in  covenant,  the  plaintiffs  had  to  stand  by 
the  terms  of  instrument  which  they  set  up. 


If  they  wanted  to  rely  upon  a  new  and  Inde- 
pendent contract,  the  suit  should  have  been  in 
assumpsit  Watchman  v.  Crook,  5  GUI  &  J. 
239;  Franklin  Ins.  Co.  v.  HamlU,  6  Md.  170; 
Rice  V.  Forsyth,  41  Md.  3S9;  Kribs  v.  Jones, 
44  Md.  396;  Balto.  Perm.  B.  &  L.  S.  v.  Smith, 
54  Md.  187,  39  Am.  Rep.  374;  Orem  v.  Keel- 
ty,  85  Md.  337,  36  Atl.  1030;  Eendrick  v. 
Warren  Bros.,  110  Md.  47,  72  AtL  461. 

[3]  But  the  contention  of  the  appellants  is 
that  the  testimony  rejected  by  the  court  did 
not  tend  to  vary,  extend,  or  contradict  the 
terms  of  the  sealed  instrument  but  was  of- 
fered as  to  a  point  upon  which  the  contract 
was  silent — that  of  time  of  delivery.  It  is 
very  often  a  matter  of  some  nicety  to  deter- 
mine whether,  in  a  particular  case,  the  parol 
evidence  offered  falls  within  the  general  rule, 
and  few  subjects  have  given  rise  to  more 
difficult  and  perplexing  questions  for  deci- 
sion. It  will  be  necessary,  therefore,  to  ex- 
amine in  some  detail  the  contract  and  the 
evidence  offered  and  admitted,  as  well  as 
that  excluded. 

It  appears  from  the  testimony  that  the 
Knabes  were  possessed  of  the  majority  of  the 
capital  stock  oi  the  United  Surety  Company, 
and  that  the  corporation,  in  the  year  1910, 
was  In  financial  difficulties.  All  of  the  stock 
owned  by  the  Knabes  was  deposited  in  vari- 
ous banks  of  New  York,  Philadelphia,  and 
Baltimore  as  collateral  for  loans  amounting, 
in  some  instances,  to  $125  per  share.  One 
hundred  and  sixty-seven  shares,  then  hy- 
pothecated with  the  entire  holding,  had  been 
sold  to  a  New  York  firm  at  a  price  of  $150 
per  share,  and  a  suit  was  then  pending  to 
compel  the  purchaser  to  comply  with  its  pur- 
chase. After  numerous  conferences,  the 
Knabes,  on  the  16th  of  April,  1910,  entered 
Into  a  written  contract  with  the  appellee  for 
the  sale  and  purchase  of  not  less  than  3,145, 
and,  if  possible,  3,500  shares  of  this  stock. 
At  the  time  of  signing  the  contract  a  state- 
ment was  given  the  appellee,  showing  the 
amount  of  the  holdings  of  the  ECnabes,  where 
deposited,  and  the  amount  for  which  each 
block  was  pledged.  The  entire  holding,  in- 
cluding the  167  shares,  appears  therefrom  to- 
have  been  3,490  shares. 

The  contract  is  herewith  set  out  In  full: 

"It  is  hereby  agreed  by  and  between  Ernest 
J.  Knabe,  Jr.,  and  William  Knabe,  of  the  first 
part  and  Thomas  H.  Bowles,  of  the  second  part, 
as  follows: 

"1.  Ernest  J.  Knabe,  Jr.,  and  William  Knabe 
do  hereby  sell  and  agree  to  deliver  to  Thomas 
U.  Bowles  not  less  than  three  thousand  one 
hundred  and  forty-five  shares  (3,145),  and  if  pos- 
sible three  thousand  five  hundred  (3,500)  shares, 
of  the  capital  stock  of  the  United  Surety  Com- 
pany at  the  price  of  fifty-nine  dollars  ($50)  per 

"2.  The  said  Thomas  H.  Bowles  agrees  to 
purchase  and  does  hereby  purchase  said  stock 
at  said  price,  his  undertaking  in  this  regard 
being  subject  to  a  satisfactory  examination  of 
the  outstanding  risks  of  the  company,  said  ex- 
amination to  be  begun  on  Saturday,  AprU  16,. 
1910,  and  concluded  as  soon  thereafter  as  vo»- 
sible,  but  in  no  event  later  than  May  1, 1910. 
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"3.  It  !a  agreed  that  tbe  sale  to  the  said 
Enabe  Brothers  of  certain  "nonadmitted  assets," 
AS  per  resolution  appearing  on  the  minutes  of 
tbe  executive  committee  of  tbe  United  Surety 
Company,  shall  remain  in  full  force  and  effect 
with  the  following  exceptions,  to  wit:  The  said 
Messrs.  Knabe  shall  be  relieved  from  the  pay- 
ment of  tbe  deferred  payment  of  $25,000— there- 
in provided  for,  and  after  the  repnyment  to  them 
of  any  balance-  due  on  tbe  $75,000— paid  on  ac- 
count of  the  purchase  of  said  "nonadmitted  as- 
sets," with  interest,  they  shall  be  entitled  to  re- 
ceive one-third  (%)  of  any  amount  that  may  be 
realized  by  the  company  out  of  said  "nonadmit- 
ted assets"  over  and  above  the  original  $75,000 
—with  interest  up  to  $25,000— as  their  share; 
tbe  management  and  control  of  said  assets  to  be 
in  the  company  exclusively. 

"It  is  further  agreed  that  if  the  United  Surety 
Company  shall  realize  from  the  demand  notes 
receivable  now  owing  to  it  a  sum  in  excess  of 
twenty-three  thousand  five  hundred  dollars  ($23,- 
600),  then  three-fifths  (%)  of  such  excess  shall 
be  paid  to  the  Knabes  as  and  when  received. 

"It  is  understood  that  the  stock  of  the  said 
Knabes  is  pledged  with  certain  banlcing  institu- 
tions,  and  said  Bowles  agrees  to  accept  delivery 
of  said  stock  on  the  orders  of  said  Knabes  to 
the  said  banlcing  institutions,  directing  them  to 
deliver  the  same  upon  the  payment  of  fifty-nine 
dollars  ($59)  a  ahare,  such  orders  being  accepted 
in  writing  by  said  banking  institutions.  And 
said  Knabes  do  agree  that  they  and  their  counsel 
will  use  their  utmost  endeavors  to  procure  the 
delivery  of  said  stock  on  the  above  terms. 

"As  a  part  of  this  agreement,  the  said  Ernest 
J.  Knabe,  Jr.,  and  William  Knabe  have  placed 
their  resignations  as  directors  in  the  bands  of 
O.  F.  Hershey,  and  have  given  to  Stpart  S.  Jan- 
ney  and  O;  F.  Hershey,  jointly,  an  irrevoca- 
ble proxy  to  vote  tbe  stodi  herein  referred  to 
pending  the  transfer  of  the  said  stock  to  the 
name  of  Bowles  or  bis  assignee. 

"Witness  the  hands  and  seals  of  the  parties 
hereto  this  16th  day  of  April,  1910. 

"Ernest  J.  Knabe,  Jr.    [Seal.] 
"Wm.   Knabe.  [Seal.] 

"Thomas  H.  Bowles.      [Seal.] 

"Test:    O.  F.  Hershey." 

It  will  be  noticed  that  the  contract  con- 
tains no  provision  as  to  tbe  time  the  stock 
was  to  be  delivered. 

On  April  25,  1910,  the  appellee  wrote  the 
Knabes  the  following  letter: 

"AprU  the  26tb,  1910. 

"Messrs.  E.  J.  and  William  Knabe,  Baltimore, 
Maryland — Gentlemen :  Referring  to  the  con- 
tract between  us  of  April  15th,  for  the  purchase 
from  you  by  me  of  3,490  shares  of  the  capital 
stock  of  the  United  Surety  Company,  beg  to 
say  that  I  will  pay  for  the  said  stock  at  $59.00 
per  share,  if  delivered  at  the  National  Mechan- 
ics Bank  on  Thursday,  April  the  28th,  1910.  It 
must  be  borne  in  mind  that  while  you  are  to 
make  every  effort  now  and  hereafter  to  deliver 
the  full  amount  of  3,490  shares,  at  the  same 
time  the  minimum  amount  to  be  delivered  must 
be  3,146  shares.  I  call  your  attention  also  to 
the  fact  that  partial  deliveries  will  not  be  ac- 
cepted and  no  part  of  the  purchase  money  will 
be  paid  until  all  the  stock- 3,145  shares— is  de- 
livered. 

"Very  truly  yours,    [Signed]  T.  H.  Bowles." 

Tbe  Knabes  advised  the  different  banking 
institutions,  holding  tbe  stock,  of  tbe  sale, 
and  directed  them  to  deliver  same  to  tbe  ap- 
pellee, upon  bis  paying  $59  per  share  upon 
''J:eir  loan.  A  great  deal  of  dlfilculty  was 
encountered  in  prevailing  upon  the  banks  to 
give  up  stock  for  this  figure,  when  they  had 


loaned  so  much  money  upon  It,  but  by  May 
26,  1910,  3,328  shares  had  been  delivered,  be- 
ing all  of  the  Knabe  holding  with  the  ex- 
ception of  167  shares.  It  will  be  noticed  that 
if  the  entire  holding  had  been  3,490  shares, 
according  to  the  statement  made  at  time  of 
signing  contract,  that  would  have  left  but 
162  shares,  but  the  correct  number  appears 
to  have  been  3,495  shares. 

Tbe  testimony  admitted  subject  to  excep- 
tion was  given  by  Ernest  J.  Knabe,  O.  F.  Her- 
shey, attorney  for  the  Knabes  in  all  the  nego- 
tiations covering  the  deal,  and  who  assisted 
in  preparing  the  written  contract,  and  John 
F.  Slppel,  prMident  of  the  National  City 
Bank  of  Baltimore,  one  of  the  appellants.  In 
substance  the  testimony  of  the  first  two  was 
that  on  tbe  day  tbe  contract  was  signed,  be- 
fore and  after,  and  on  several  occasions  after- 
ward tbe  condition  of  tbe  167  shares,  subject 
of  tbe  New  York  suit,  was  discussed  by  them 
and  tbe  appellee,  and  it  was  agreed  that 
those  shares  should  be  delivered  after  tbe 
termination  of  that  suit,  in  accordance  with 
tbe  terms  of  tbe  written  contract,  provided 
the  Knabes  lost  that  suit  and  then  would  be 
in  a  position  to  deliver  them.  Before  the 
termination  of  tliat  suit  it  was  necessary  to 
take  up  the  block  of  167  shares  from  the  bank 
where  it  was  hypothecated,  and  the  appellee 
was  asked  to  advance  the  $59  a  share  upon 
it,  and  hold  it  subject  to  tbe  result  of  the 
salt  Mr.  Hershey  testified  as  follows  In 
reference  to  that: 

"Q.  What  agreement,  if  any,  was  made  as  to 
the  final  taking  of  the  stock  by  Mr.  Bowles? 
A.  Mr.  Bowles  not  only  agreed  that  he  would 
take  the  stock,  but  was  very  anxious  to  have  it, 
and  impressed  on  me  the  fact  that  under  the  con- 
tract existing  between  himself  and  tbe  Knabes, 
if  the  Catlin  &  Powell  suit  were  lost,  we  were 
compelled  to  deliver  to  him.  Q.  Was  there  any 
question  raised  at  that  time  of  any  kind  as  to 
the  willingness  or  agreement  by  Mr.  Bowles  to 
take  that  stock  upon  tbe  termination  of  the  Cat- 
lin &  Powell  Company  suit?  A.  None  what- 
ever. Q.  And  you  say  he  insisted  that  he  was 
entitled  to  it?  A.  Yea;  that  the  Knabes  should 
absolutely  get  out  of  tbe  surety  business  and 
not  control  a  share  of  the  stock." 

After  tbe  refusal  of  the  appellee  to  aid  in 
financing  the  167  shares,  an  effort  was  made 
to  get  a  loan  upon  them  from  the  National 
City  Bank,  and  this  was  accomplished  after 
a  conversation  bad  by  Mr.  Slppel  with  the 
appellee,  who  testified  as  follows: 

"1  explained  to  Mr.  Bowles  that  Mr.  Knabe 
wanted  to  make  this  loan  on  167  shares  at  $59 
per  share,  aggregating  nine  thousand  and  odd 
dollars,  and  that  we  didn't  want  to  take  this 
,loan  unless  we  were  assured  by  him  that  he 
'would  take  this  stock  upon  the  termination  of 
the  suit- that  is,  if  they  lost  it.  If  the  suit 
should  be  decided  against  them,  he  was  to  take 
it  at  $69  a  share.  If  the  suit  should  be  won,  we 
were  to  have  the  right  to  deliver  it  to  Catlin  &, 
Powell,  or  whoever  the  party  might  be,  at  $150' 
per  share.  I  asked  him  if  that  was  the  agree- 
ment, and  he  said.  Yes,  and  then  I  furthermore 
safd  I  remember  Dr.  Carroll  requested  that — 
will'  you  take  this  stock  if  the  suit  is  decided 
against  Knabe  at  $59  a  share?  And  he  said, 
Xea." 
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Mr.  Hersbey'teetlfled  as  follows,  as  to  the 
absence  from  the  written  agreement  of  a  time 
for  delivery: 

"Q.  Xn  drawing  the  contract  which  provided 
for  the  sale  and  delivery  of  not  less  than  8,145 
■hares  of  stock  of  the  United  Surety  Company, 
and  if  possible  8,600  shares,  no  time  appears. 
Will  you  state,  if  you  know,  why  no  time  of 
delivery  was  named?  A.  Because  in  the  then 
existing  condition  of  Mr.  Knabe's  affairs  par- 
ticularly in  reference  to  the  holding  of  that 
stock,  it  was  Impossible  to  knovr  how  soon  de- 
livery could  be,  and  even  uncertain  whether  de- 
livery could  be,  made  at  all  at  that  price." 

In  January,  1912,  tbe  New  York  suit  was 
finally  decided  against  tlie  Knabes,  bat  in 
the  meantime,  January,  1911,  the  United 
Surety  Company  had  gone  Into  receivership, 
and  upon  the  demand,  February,  1912,  of  the 
appellants  that  the  appellee  take  up  tbe  167 
shares  of  stock  the  appellee  refused. 

Did  this  testimony  as  to  the  agreement,  as 
to  when  the  167  sliares  were  to  be  delivered 
vary,  extend,  enlarge,  or  contradict  the  terms 
.of  the  written  agreement?  We  are  of  the 
o^nion  that  it  did  not,  and  that  therefore  it 
was  admissible  testimony,  and  its  exclusion 
was  an  error.  Tbe  fact  that  the  contract 
provides  for  a  minimum  and  maximum  num- 
ber of  shares  to  be  delivered  is  an  Indication, 
when  coupled  with  the  further  statement  in 
the  contract,  that  all  the  stock  of  the  Knabea 
was  hypothecated ;  that  difficulty  of  delivery 
was  to  be  anticipated.  It  is  clear  that  the 
appellee  had  full  knowledge  of  the  where- 
abouts of  each  and  every  share  of  tbe  Knabes' 
holdings  and  its  susceptibility  of  delivery. 
The  contract  is  totally  silent  upon  the  ques- 
tion of  time  for  delivery.  If,  therefore,  the 
parties  had  agreed  subsequent  to  the  signing 
of  the  contract  as  to  when  the  subject-matter 
of  the  contract  was  to  be  delivered,  we  do  not 
understand  that  proof  of  this  is  inadmissible 
because  It  is  not  embodied  in  the  instrument. 
This  proof  would  not  tend  to  vary,  extend, 
enlarge,  or  contradict;  for  in  any  terms  of 
the  contract  there  is  no  provision  of  time 
whatever  for  delivery.  And  in  tbe  absolute 
absence  of  such  terms  such  proof  is  entirely 
consistent  with  the  terms  of  the  written  in- 
strument The  fact  that  delivery  of  these 
167  shares  was  contingent  upon  the  Knabes 
losing  the  New  York  suit  we  do  not  think 
makes  this  verbal  agreement  an  entirely  new 
and  distinct  contract  from  the  written  one. 
All  of  the  stock  was  out  of  the  bands  and 
practical  control  of  the  Knabes;  therefore  a 
great  many  contingencies  must,  from  that 
very  fact,  have  been  cofatemplated,  both  as  to 
the  ability  to  deliver  ana  the  time  of  delivery.. 
And  in  our  opinion  this  oral  agreement  did 
not  create  any  new  contract  distinct  from  the 
written  one,  but  merely,  in  effect,  said  that 
167  shares  of  the  whole  number  they 
had  contracted  about  were  Involved  in  litiga- 
tion, and  as  soon  as  they  are  released  they 
were  to  be  delivered  under  their  contract. 

The  cases  of  McCreary  v.  McCreaty,  B  Gill 


&  J.  147,  Creamer  v.  Stephenson,  15  Md.  211, 
Bladen  v.  Wells,  30  Md.  577,  Paul  v.  Owlngo. 
32  Md.  402,  and  Stalllngs  t.  Gottschalk,  77 
Md.  420,  26  AtL  624,  are  authority  for  the 
principle  that  parol  evidence  is  admissible, 
in  a  suit  upon  a  written  instrument,  to  prove 
some  collateral.  Independent  fact,  or  agree- 
ment, between  the  parties  about  wbidt  the 
written  contract  is  silent  In  the  case  of 
McCreary  v.  McCreary,  supra,  this  court  said 
in  speaking  of  parol  evidence  in  relation  to  a 
suit  upon  a  written  contract: 

"Even  if  this  were  the  case  of  a  written  con- 
tract signed  by  the  parties  themselves,  the  au- 
thorities are .  clear  that  parol  evidence  is  ad- 
missible to  prove  any  collateral,  independent 
fact  upon  which  the  written  agreement  is  silent, 
because  such  proof  is  perfectly  consistent  with, 
and  does  not  In  the  least  tend  to  contradict, 
vary,  or  explain,  the  written  instrument." 

We  have  examined  all  the  authorities  dted 
by  the  appellee  upon  this  point  and  have 
found  them  to  be  in  harmony  with  the  above 
principle ;  they  being  cases  where  the  proof 
was  rejected  because  its  admission  would 
have  had  the  effect  to  change  the  terms  of 
the  writing. 

With  this  rejected  testimony,  as  to  the  time 
of  delivery,  in  the  case  there  would  have 
been  legally  sufficient  evidence  tending  to 
support  a  verdict  for  the  appellants,  and  we 
will  therefore  reverse  the  Judgment 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellants. 

(US  Hd.  466) 
ATRO-AMERICAN     ORDER     OF     OWLS, 
BALTIMORE  NEST  NO.  1,  t.  TAL- 
BOT et  al.    (No.  120 

(Court  of  Appeals  of  Maryland.    June  24,  1914.) 

1.  CoBPOBATiONs  (I  49*)— Naiod— Unfam  Com- 
petition— UioHT  TO  Injunction. 

Where  unfair  competition  is  alleged  as 
groand  for  enjuining  defendant  from  using  a 
name  similar  to  that  of  plaintiff,  plaintiff  is  en- 
titled to  the  relief  sought  only  where  tbe  pub- 
lic has  been  so  misled  by  the  similarity  that  an 
ordinarily  careful  person  would  be  deceived 
thereby. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  137;  Dec.  Dig.  {  49.*] 

2.  COBPOBATIONS  (|  49*)— Nambs— UwrAiB  CoM- 
PKTiTioN— Injunction. 

Where,  in  an  action  by  a  secret  society 
which  had  adopted  the  name  of  "Order  of  Owls 
to  enjoin  a  corporation  from  using  the  name 
"Afro-American  Order  of  Owls,"  there  was  no 
evidence,  other  than  a  mere  expression  of  opin- 
ion and  of  an  apprehension,  that  any  one  had 
been  misled  by  the  similarity  of  names  or  that 
plaintiff's  membership  had  been  thereby  de- 
creased or  prevented  from  increasing,  plaintiff 
was  not  entitled  to  tbe  relief  sought  in  respect 
to  the  name. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  137;  Dec.  Dig.  {  49.*] 

8.  CoBPOBAnoNs  (g  49*)— Stvbols  —  Untaib 

COMPBTITION— RiOHT  TO    INJUNCTION. 

A  secret  society  which  has  adopted  as  its 
symbol  three  owls  seated  on  a  limb  of  a  tree  run- 
ning horizontally,  each  with  the  letter  "O"  ap- 
pearing indistinctly  on  its  breast,  may  enjoin 
a    subsequently   organised   secret   society   from 
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neing  an  embUm  eonaistinc  of  three  owla  seat- 
ed on  a  horizontal  bar  and  having  the  letters 
AA  above  the  letters  COO:  the  similarity  of 
nnmber,  position,  and  attitude  of  the  owls  being 
calculated  to  deceive  ordinary  persona  proceed- 
ing with  ordinary  care. 

[Ed.  Note.— l^ur  other  cases,  see  Gorporattons, 
Gent  Dig.  f  137;  Dec.  Dig.  |  49.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Duffy,  Judge. 

"To  be  offlcially  reported." 

Injunction  by  John  W.  Talbot  and  otbers 
against  the  Afro-American  Order  of  Owls, 
Baltimore  Nest  No.  1,  a  body  corporate. 
From  decree  for  plaintiffs,  defendant  appeals. 
Eeversed  and  remanded,  with  directions. 

Argued  before  BOYD,  0.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

W.  Ashble  Hawkins,  of  Baltimore  (Geo.  W. 
F.  McMechen,  of  Baltimore,  on  the  brief),  for 
appellant  Carlyle  Barton,  of  Baltimore 
(Randolph  Barton,  of  Baltimore,  on  the  brief), 
for  appellees. 

STOCKBRIDGE,  J.  On  the  20th  Novem- 
ber, 1904,  there  was  organized  In  the  dty  of 
South  Bend,  Ind.,  a  beneficial  secret  society, 
which  adopted  the  name  of  "Order  of  Owls." 
A  form  of  organization  or  government  was 
then  agreed  upon  under  which  the  organiza- 
tion has  continued  to  the  present  time,  but 
the  order  has  never  been  Incorporated.  It 
established  In  various  states  and  places  sub- 
ordinate bodies,  to  which  were  given  the 
name  "Nests,"  prefixed  with  the  number  of 
the  Nest,  while  the  parent  organization  was 
known  as  the  Home  Nest  Several  of  these 
subordinate  Nests  were  established  In  the 
state  of  Maryland.  By  the  terms  of  Its  Con- 
stitution the  qualifications  for  membership 
were: 

"Any  person  not  of  African  descent  and  who 
is  over  sixteen  years  of  age  is  eligible  to  mem- 
bership herein.  Any  Neat  may  raise  the  age  of 
eligibility  to  that  Nest" 

The  membership  of  the  organization  has 
grown  from  the  time  of  Its  foundation  until 
at  the  latest  date  for  which  definite  figures 
appear  in  the  record  the  order  contained  78,- 
861  members. 

On  the  14th  March,  1911,  there  was  formed 
imder  the  general  laws  of  this  state  a  cor- 
poration under  the  name  of  the  "Afro-Ameri- 
can Order  of  Owls,  Baltimore  Nest  No.  1." 
The  purpose  of  the  organization  was  declared 
in  the  certlflcate  to  be  "the  paying  exdnslye- 
ly  sick  and  funeral  or  death  benefits  or  de- 
pendents." 

On  November  11,  1912,  the  Afro-American 
Owls  gave  a  ball  at  the  New  Good  Hope  Hall 
on  Lexington  street,  In  the  city  of  Baltimore, 
and  a  month  and  a  day  later  the  bill  of  com- 
plaint in  this  case  was  filed  to  enjoin  the  de- 
fendant corporation  from  using  the  name 
"Afro- American  Order  of  Owls"  as  a  name 
of  a  fraternal,  benevolent  order,  and  from  us- 
ing any  name  of  which  the  name  "Order  of 


Owla"  forms  a  part,  or  using  the  words  "Ot- 
der  of  Owls"  for  any  purpose,  whether  alone 
or  in  conjunction  with  any  other  words,  and 
for  such  other  and  further  relief  as  thetr 
case  or  the  case  of  any  of  them  might  re- 
quire. 

Testimony  was  taken  to  prove  the  allega- 
tions of  the  blU  as  to  the  organization  of  the 
order,  its  objects  and  the  size  of  Its  member- 
ship, and  also  that  it  was  not  until  about 
the  time  of  the  giving  of  the  ball  before  men- 
tioned that  the  Indiana  Order  of  Owls,  or 
their  members  in  the  city  of  Baltimore,  had 
any  knowledge  whatever  of  the  existence  of 
the  Afro-American  body  using  in  part  the 
same  name.  This  last  evidence  was,  of 
course,  given  to  avoid  the  possibility  of  a 
successful  defense  on  the  ground  of  laches, 
and,  as  the  evidence  In  this  respect  is  entire 
ly  uncontradicted,  it  must  be  taken  aa  true^ 
and,  since  it  is  so  to  be  regarded,  the  plain- 
tiffs cannot  be  accused  of  laches  when  their 
suit  was  Instituted  less  than  60  days  after 
the  knowledge  of  the  supposed  Imitation  of 
their  name  was  first  brought  to  their  atten- 
tion. The  evidence  on  behalf  of  ttie  defend- 
ants was  directed  to  two  points:  First,  that 
at  the  time  of  the  incorporation  and  down  to 
or  shortly  before  the  filing  of  the  bill  of 
complaint  they  were  in  ignorance  of  the  ex- 
istence of  the  other  Order  of  Owls.  The  pur- 
pose of  this  was  manifestly  to  prove  their 
good  faith  in  the  formation  and  conduct  of 
their  organisation;  nor  la  any  evidence  of- 
fered to  contradict  this,  except  such  as  may 
result  inferentlally  from  the  symbol  or  em- 
blem of  the  two  bodies.  This  symbol  is  not 
identical.  In  the  case  of  the  voluntary  as- 
sociation It  consists  of  three  owls  In  a  sitting 
posture  upon  the  limb  of  a  tree  which  runs 
horizontally  and  contains  a  few  twigs  at  one 
end,  and  upon  the  breast  of  each  owl  appears 
what  Is  described  by  the  witnesses  as  the 
letter  "O."  In  the  case  of  the  Afro-American 
body  three  owls  seated  on  a  horizontal  bar 
are  also  used,  with  the  letters  A.  A.  abov«, 
and  beneath  the  letters  OOO.  The  chief  point 
of  similarity  In  the  symbol  Is  the  identity  In 
the  number  of  birds  and  their  general  posi- 
tion. Under  such  a  condition  of  facts  and 
proof,  the  case  must  necessarily  be  determin- 
ed by  the  rule  of  law,  and  the  briefs  of  coun- 
sel abound  with  citations  from,  and  refer- 
ences to,  adjudicated  cases  of  unfair  compe- 
tition. 

[1]  In  all  cases  where  unfair  competition  is 
alleged,  the  test  of  whether  the  party  apply- 
ing for  the  Injunction  is  entitled  to  the  relief 
sought  is  whether  the  public  has  been  mis- 
led by  a  similarity  of  name,  style,  of  pack- 
age or  representations  so  that  an  ordinarily  ' 
careful  person  desiring  to  procure  an  article 
of  given  make  or  manufacture  would,  by  such 
similarity,  be  deceived  Into  taking  the  com- 
peting article  or  preparation,  or  firm  or  cor- 
poration producing  the  same. 

How  far  the  cases  relating  to  unfair  com- 
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petition  an  neceaBarlly  oontrolltng  of  a  case 
Uke  the  present  may  be  a  donbtful  question, 
for  different  conrta  seem  to  have  regarded  It 
differently;  bat  there  are  a  saffldent  number 
of  cases  which  have  arisen  growing  ont  of  a 
■opposed  Imitation  of  name  In  oiganlzatlons 
similar  to  those  litigant  here  that  It  la  pos- 
sible from  them  to  deduce  something  In 
the  natnre  of  a  guide  for  the  present  case, 
and  reference  will  be  made^  therefore,  dilefly 
to  cases  of  this  character. 

In  some  states  statutes  have  been  passed 
nnder  which  It  Is  forbidden  to  the  state  aa- 
thorltles  to  grant  Incorporation  to  thoae  ap- 
plying for  It,  In  cases  where  the  name  pro- 
jKMied  Is  so  similar  to  one  In  use  by  an  exist- 
ing corporation,  or  even  voluntary  associa- 
tion, as  to  tend  to  mislead  the  public.  So  lo 
the  case  of  Society  of  the  War  of  1812  v.  So- 
ciety of  the  War  of  1812  of  New  York,  46 
App.  Dlv.  608,  62  N.  T.  Supp.  355,  the  Injunc- 
tion was  granted  because  of  the  liability  that 
the  public  might  be  misled  by  the  similarity 
of  the  name,  and  the  fact  of  the  statute  un- 
der which  the  court  seemed  to  be  of  opinion 
that  the  Incorporation  should  never  have 
been  granted.  And  this  same  principle  was 
fnrther  emphasized  In  the  Benevolent  &  Pro- 
tective Order  of  Elks  v.  Improved  Benevo- 
lent &  Protective  Order  of  Elks,  60  Misc.  Rep. 
223,  111  N.  Y.  Snpp.  1067.  The  direct  ques- 
tion which  Is  here  presented  was  before  the 
Supreme  Court  of  Tennessee  in  Benevolent 
A  Protective  Order  of  Elks  ▼.  Improved  Be- 
nevolent ft  Protective  Order  of  Elks,  122 
Tean.  141,  118  S.  W.  380,  in  which  case  the 
most  noticeable  improvement  was  that  the 
Improved  Order  was  for  persons  of  African 
descent,  when  the  original  order  excluded 
that  class.    In  deciding  it,  the  conrt  said: 

"While  the  complainant  was  not  engaged  in 
business  for  profit,  in  the  sense  of  commerce 
end  trade,  yet  it  employed  certain  business  ac- 
tivities for  the  purpose  of  maintaining  itself 
and  to  procure  funds  to  carry  out  the  parpose 
of  its  organization,  and  it  maintained  certain 
business  institntiona,  its  clubhouses,  and  its 
home  for  aged  and  invalid  members.  The  name 
it  bad  acquired  and  appropriated  had  become 
very  valuable  in  the  nature  of  a  trade-name." 

And  upon  this  ground  an  injunction  was  is- 
sued against  the  supposed  Improved  Order. 
The  extreme  case  sustaining  the  right  of  in- 
junction in  such  cases  Is  Knights  of  Macca- 
bees of  the  World  v.  Searle,  decided  by  the 
Supreme  Court  of  Nebraska,  and  reported  in 
76  Neb.  285,  106  N.  W.  448.  In  that  case  the 
plaintiffs  had  been  incori>orated  nnder.  the 
above  title,  and  the  defendants  were  making 
application  to  Incorporate  as  "The  Western 
Maccabees."  They  were  sought  to  be  enjoin- 
ed from  using  the  word  "Maccabees"  as  any 
part  of  their  name,  and  the  injunction  was 
granted,  not  upon  the  ground  that  anybody 
had  been  misled,  but  because  in  the  view  of 
the  court  It  might  mislead  the  public,  the 
court  saying: 

"It  was  aufflcient  to  allege  and  prove  that 
there  would  be  a  tendency  to  so  mislead  the  pul>- 
lic.    The  statute  requires  th%t  such  tendency 


be  av<rided.  *  *  *  It  was  aot  Beeessary  tot 
the  plaintiff  to  allege  and  prove  that  the  pnblie 
would  be  misled  by  the  nse  of  a  iiart  <rf  plaintiirs 
name  in  the  way  proposed." 

A  similar  question  to  the  one  here  Involved 
arose  in  Grand  Lodge  Ancient  Order  of  Unit- 
ed Workmen  r.  Graham  et  aL,  96  Iowa,  682, 
65  N.  W.  837,  31  L.  R.  A.  133,  where  it  was 
held  that  the  right  to  nse  the  name  could  not 
be  claimed  by  a  seceding  body  which  had 
become  incorporated  to  the  exclusion  of  the 
unincorporated  body  from  which  the  aecea- 
slon  had  taken  place.  In  this  case,  however, 
the  seceding  body  could  not  claim  the  adop- 
tion of  the  name  in  good  faith,  as  they  had 
been  previously  members  of  the  original 
body. 

As  opposed  to  this  line  of  cases  are  such 
cases  as  Supreme  Lodge  Knights  of  Pythiaa 
▼.  Improved  Order  Knights  of  Pythias,  113 
Bflch.  133,  71  N.  W.  470,  88  L.  R.  A.  658, 
where  the  application  for  injunction  was  re- 
fused, the  Supreme  Court  of  Michigan  saying 
that: 

"Where  the  name  was  not  chosen  for  the  pur- 
pose of  deception,  and  has  not  been  used  nnder 
circumstances  intended  or  calculated  to  deceive, 
the  similarity  of  names  must  be  such  as  to  de- 
ceive ordinary  persons  proceeding  with  ordinary 
care  to  justi^  the  interference  of  a  coort." 

The  case  of  Creswlll  v.  Knights  of 
Pythias  has  been  cited  and  relied  on  by  the 
appellants  in  this  case.  That  case  arose  In 
Georgia  between  white  and  colored  bodies 
each  claiming  to  be  entitled  to  the  use  of  the 
name  "Knights  of  Pythias."  In  that  case,  aa 
in  this,  the  rules  of  the  one  body  precluded 
the  admission  of  colored  members,  and  those 
of  the  other  excluded  white  members.  The 
Supreme  Court  of  Georgia,  however,  granted 
the  injunction  which  was  asked.  133  Ga. 
837,  67  S.  E.  188,  134  Am.  St  Rep.  231.  18 
Ann.  Cas.  453.  The  case  was  then  taken  on 
appeal  to  the  Supreme  Court  of  the  United 
States,  and  Is  reported  in  225  U.  8.  246,  32 
Sup.  Ct  822,  66  L.  Ed.  1074,  the  opinion 
being  by  White,  O.  J.  The  decision  of  the 
Georgia  court  was  reversed,  upon  the  ground 
of  the  laches  of  the  plaintiff  in  making  their 
application  for  the  Injunction.  But  in  the 
course  of  his  opinion  the  learned  Chief  Jus- 
tice said: 

"On  examining  the  evidence  we  are  compelled 
to  say  we  do  not  think,  it  has  any  tendency  to 
prove  an  intent  on  the  part  of  the  defendant 
order  by  the  adoption  of  the  designation  given 
to  their  body  or  the  nse  of  the  emblems,  insig- 
nia, etc.,  employed  to  make  It  appear  that  their 
order  and  that  of  the  complainant  ii  one  and 
the  same,  or  that  It  tends  to  show  that  the  use 
of  the  corporate  name  or  the  distinctive  words 
'Knights  of  ^thias'  and  the  emblems,  etc.,  of 
that  order  operated  in  any  degree  to  deceive 
the  public  or  to  work  pecuniary  damage  to  the 
complainant  order  within  or  without  the  state 
of  Georgia." 

This  dedslon  rendered  in  1912  la  the  lat- 
est in  point  of  time  of  any  of  the  cases  thus 
far  cited.  If  we  turn  to  the  commercial  un- 
fair competition  cases,  there  is  a  considera- 
ble difference  of  decision,  the  result  manifest- 
ly of  the  different  views  of  different  courts  aa 
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to  the  UablUty  of  the  pnbllc  to  be  misled,  and 
therefore  it  is  difficult  to  deduce  any  other 
rule  than  that  where,  in  the  opinion  of  the 
court,  the  similarity  of  names  was  such  as 
was  shown  to  have  deceived  the  public,  or 
to  be  liable  to  deceive  the  pnbllc,  the  injunc- 
tion has  been  granted,  and  where  this  was 
not  the  case  the  injunction  asked  has  uni- 
formly been  refused.  As  was  said  by  Lord 
Chief  Justice  Halsbury,  in  North  Cheshire 
Brewing  Co.  v.  Manchester  Brewing  Co.,  L. 
R.  App.  Cases  1S99,  83 : 

"The  real  question  is  in  a  single  sentence: 
Is  this  Dnme  so  nearly  resembling  the  name  of 
another  firm  as  to  be  likely  to  deceive?" 

In  all  these  cases  the  questloa  is  broader 
than  the  mere  Intent  of  the  parties,  for,  as 
was  said  In  American  Clay  Manf^;.  Co.  v. 
American  Clay  Maufg.  Co.,  198  Pa.  189,  47 
AtL936: 

"Irrespective  of  his  intent  [where  the  effect 
of  the  defendant's  action]  is  to  produce  confu- 
sion  in  the  public  mind,"  the  injunction  is 
granted." 

And  it  was  this  same  principle  which  un- 
derlay the  decision  in  the  Plant  Seed  Co. 
T.  Michel  Plant  &  Seed  Co.,  37  Mo.  App.  313, 
where  the  attempt  to  restrain  the  use  of  the 
name  failed,  but  the  defendants  were  re- 
quired to  so  modify  the  form  of  their  print- 
ed matter  to  be  Issued  to  the  public  as  not 
to  be  a  colorable  imitation  of  the  plaintiff's 
matter,  and  so  tend  to  mislead  the  public. 

[2]  The  evidence  in  this  case  does  not  show 
that  8ny  one  has  in  fact  been  misled,  either 
within  or  without  the  state  of  Maryland. 
Nor  can  it  fairly  be  said  to  have  operated 
to  the  detriment  of  the  plaintlfF,  as  the  quar- 
terly report  shows  a  continually  increasing 
number  of  members  of  the  original  order. 
Nor  is  there  any  positive  evidence  of  a  sub- 
stantial character  that  any  one  has  been  de- 
terred from  Joining  the  original  order  by 
reason.of  the  existence  of  the  Afro-American 
body.  It  is  true  that  the  witness  Berotb,  one 
of  the  plaintiffs,  did  say : 

"It  has  resulted  in  confusion  in  the  public 
mind  and  in  the  belief  of  many  persons  that  the 
defendant  corporation  was  a  part  of  the  Order 
of  Owls." 

But  the  whole  context  of  his  evidence 
ahows  this  to  have  been  In  the  nature  of  an 
opinion  of  the  witness,  rather  than  a  state- 
ment of  a  fact  The  most  that  can  be  said  is 
that  there  exists  apprehension  on  the  part 
of  some  of  the  members  of  the  white  order 
that  individuals  may  be  deterred  from  Join- 
ing by  reason  of  the  existence  of  the  col- 
ored order.  There  is  no  evidence  that  the 
colored  order  has  ever  made  use  of  the  term 
without  prefixing  to  It  the  words  "Afro- 
American,"  words  which  in  and  of  them- 


selves  are  indicative  of  a  colored  organiza- 
tion. It  is  difficult,  therefore,  to  see  how 
it  can  be  fairly  claimed  that  the  public  has 
been,  or  is  liable  to  be,  misled,  and,  unless 
such  tendency  is  manifest  to  the  court  either 
as  the  result  of  evidence  showing  deceptions 
to  have  occurred,  or  such  close  identity  In 
name  as  to  almost  inevitably  lead  to  the 
same  result,  it  falls  to  meet  the  test  laid 
down  by  Chief  Justice  White  In  Creswell  v. 
EJilghts  of  Pythias,  supra. 

[3]  As  much,  however,  cannot  be  said  for 
the  use  of  the  symbol  of  the  three  owls, 
which  is  at  present  the  emblem  of  both 
bodies.  The  O's  upon  the  breast  of  the  three 
birds  appearing  in  the  symbol  of  the  Indiana 
Order  are  not,  as  shown  by  the  exhibit,  clear- 
ly defined,  and  the  letters  AA  and  OOO  ap- 
pearing in  connection  with  the  symbol  of  the 
Afro-American  Order  are  so  easily  omitted, 
and,  whether  omitted  or  not,  will  be  less 
quickly  caught  by  the  eye  than  the  represen- 
tations of  the  birds  themselves  that  the  pub- 
lic might  well  be  misled  thereby.  Moreover, 
there  has  been  no  explanation  made  or  at- 
tempted of  the  reason  for  the  adoption  of  the 
same  number  of  birds  and  In  the  same  rela- 
tive position  by  the  colored  organization  as 
appears  in  that  of  the  white  order.  Such 
a  symbol  as  the  one  composed  of  the  repre- 
sentations of  the  owls  more  readily  attracts 
the  eye  than  do  the  letters  of  the  alphabet, 
and  is  something  which  can  be  understood 
even  by  those  unable  to  read.  The  emblem 
is,  therefore,  far  more  likely  to  deceive  than 
is  the  name,  and  the  similarity  of  number, 
position,  and  attitude  all  tend  to  the  same 
result  We  do  not  decide  that  the  Afro- 
American  Order  is  to  be  precluded  entirely 
from  using  any  figure  of  an  owl  as  an  em- 
blem, but  only  that  the  one  shown  in  the  evi- 
dence is  so  close  a  simulation  of  that  of  the 
Indiana  Order  that  its  continued  use  would 
tend  to  a  deception  of  the  public,  and  should 
therefore  be  enjoined. 

The  decree  below  will  accordingly  be  re- 
versed, and  the  cause  remanded,  to  the  end 
that  a  proper  decree  may  be  entered  enjoin- 
ing and  restraining  the  appellant  body,  its 
officers,  agents,  servants,  and  employes  from 
In  any  manner  using  as  the  symbol  of  said 
corporation  the  figures  of  the  three  owls 
placed  ui)on  a  horizontal  limb  or  rod,  or  any 
such  modification  thereof  as  may  be  an  imi- 
tation of  or  likely  or  liable  to  mislead  and 
deceive  the  public  with  reference  to  the  or- 
ganization of  which  the  device  is  a  symbol 
or  emblem,  but  dismissing  the  bill  so  far  as 
the  use  of  the  name  Is  concerned. 

Decree  reversed,  and  cause  remanded; 
costs  to  be  paid  by  the  appellees. 
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■*    /^  <•,;*««•  r   ■%»  Z.".  .»  J**.* 

*i*(  »j;  vr  •/;<».•/    »»*«>e»7  v  -.*«<■■'-  »- /t<»a«'*  *«« 

'-»'.-  .V-c  9k  ♦-««>  ''''T  i'ist;  '>«-  '>♦  I 
if  ;..'  i,A9'*  t  <«J»,  '4«n«9«  ♦»  rvueum 

ttmnn,i/no9^.  4,4,in,i,ttinr  io  K-»tm.n'.%. 

th  im  •/*•'«  /<«*  n  ji'n-'^  imartMt  a^jticat 

tmtfUtr,  Uif'*iir,  '/f  tti*n  l//  rw/^tw  t>M;  »ai'i*'/f 

nti^fi-*  Urn*  tt'ftn  «  ntftttf'^/m  in  tfc*  tmmnr^ttnt '4 

>>/««  ifHtiiititr*  iit/»rUt>4nit.,  wh*rri  th*tti  WM  *»i' 

tiff'ilf  i4  M>*  nr«t  )<^«,  •»  iuninitXym  tbaL  be- 
/'««««  //f  lUlntit  \n  Urn  pffttit  i/t  Umn.  pl«intiff 
»■//'(»/)  >(/»t  f^''ty»f  iiiT  trnf  lit  Up*  hrtii'um  on  •«- 
/^fftftt  '^  w)>M1»  Um  mH  wm  br<nicbt  «M  prop- 

ft'X,  'I'd*/  f'/f  //tht'f  '■«N«^,  »««  In»ai«i>e«L 
*'>i>h  »'•«'  II  !'"''''«,  i771  J7H4;  0«c  IJ^TI 
•»»>,♦  J 

4.  tii»HH*iDr.i',  n  TfWF*)  —  Vnifon  or  l^otm  — 
W^/fCft  on  lifvuA/t*  I'KMiAf.  or  lAAHit.trr, 
WUntn  «ii  )/i*iiiM<r  (icitiwl  lu  lUdility  for 
1/Mw.o  «|/<ii'in<r4  If)  itiH  priHif»  lit  Unm,  It  rouul  not 
(|i>/«nl  M  if'iifurf  Imw'nmm  of  ttio  inwiifncleocjr 
i/f  til"  prnnfii  III  i/fiM, 

|M,  Niiln     Cor  ollior  '-amm,  m«  In*nir«ne«, 
(!«iit,  ItlK.  II  l''llll,  l.'lli'J;  Umi.  f;l(,  I  (»».*1 
ft,  'I'MUI,  (|  aW«)    Ar;Tr««»»  OH  J'oi,i«;iBf»— In- 

iriHIil  MOHM    iioNrOHMI'ir  TO  KVII;KNCK. 

ill  Nil  Hcilun  (III  «  uiill'y  luDiirlnx  nKnIoat 
liUlKlniif,  liii'i'iMiy,  <ir  llinrt  l<«  rticover  tlin  villus 
iif  Nilli'lnN  liMl  Ml  dllTornnt  tlmoM,  an  Inntrm'tlon 
l«i  lliiil  fur  ilnrwiiiliinl  licKMitw)  of  th*  abiiance  of 
«vliti<iii'«  lliNt  iilnliillir  ii«v«  liiitniMlJnt*  notice  to 
llii<  tHilli'k  HiilfMirllloii  iif  lilt)  ulltiKKil  loNR  uf  Rny 
ii/  llin  iii'tlt'lpM  nti  ruiinli'i'il  by  tli«  unllry  was 
iiiiitiKi'ly  rKfiiiKdi  wlixi'K  lli)>i'it  wim  nvuli'tipa  that 
]ii»  iiiilii'tt  wtu'D  nollllml  of  oil*  of  tlia  lo«M<i  upon 
II*  itlwiivviy. 

llOit.  NiilK,  for  (illiar  (<nM*,  una  Trial.  Oant 
niK.  H  non,  mm  ou;  Dno.  i>u.  |  202.*] 

tl.  iNanHANi'H  (I  (UN*)  AcrrioNa  OM  Pouoiu 
IQviiiiuni'M  AiiMiNNinii.irY. 
Ill  nil  ni'tloh  on  a  tiolloy  itiaurtnit  agatnat 
liitriilHi7  or  tlivft,  a  Ivllxr  from  tbt  tuaurar  to 
iilaMilllf' a  Imalmtti)  morv  tlinu  a  yt<nr  iirlor  to  tha 
|niiniti>)i  of  itio  iiKllry  nun)  old  mid  which  naver 
I'MiMO  III  iilnliilllt H  km)wli<(lEP,  inforintnc  the 
liiinlmiMt  llinl  a  iMtlloy  rpforrmi  to  In  the  let- 
li>r  I'oM'i'ml  only  U>iiai>a  from  within  thf  houae, 
ami  lhi>n  only  \shvn  oivniilontHl  hy  burglary, 
•ni>(l.  or  Iwiivny,  waa  urttiHirly  pxoluHoJ,  »a- 
|ii>i<lHll,v  a*  knotvii><lii«>  of  th«  fact  thvrvin  atntcd 
«a«  liiitiiiii<il  lo  iilxinillt  by  tb(>  polloy  aiicd  on, 
ami  llii>it>  WMK  no  \<lNlm  thnt  «h«  waa  not  tuUy 
a«\Mi<i>  of  thin  itHitrWimI  liability. 

\\lf\\.  Nola.  )>\vr  olhvr  vakm*,  a««  Inauranca, 
«Vnl.  Hl«,  11  HiittK  tllTOj    ISv.  l>l|t.  f  tVI8.») 
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;«ai7,  Vj^  aw«ij«« 
fi<>w*er  a<  •  V-^^  •< 
k«r  It  UK  acveuaac.  a  Stew  lack 
ti«M.  TUa  v^ier  «••  kB»«m  as  « 
laawiaat'i  poil<7,  «»d  was  ia  foccc  at 
tiaae  c€  the  loaaea  heteteatter 
f  t  eorcscd  tbe  anides  ntaOfjoeA  ia  this  sait. 
iKifM!  of  articik  were  Located  ia  tlw  rooos  oc- 
<:n\AtA  Iv  tbe  apfMHce  ia  an  apartment  tioaae 
ia  Baltimore  city  known  aa  "^lie  Waaidag- 
too,"  and  tlie  otben  were  atored  is  a  lodxd 
atorerrxim,  in  tlie  exdnsiTe  pceseasiMi  of  tbe 
apDell«e,  in  tlie  toaement  tA  aaid  apartment 
bfrtue.  By  tbe  tenoa  of  tbe  policr  tbe  "ap- 
pellant agreed  to  indemnify  tbe  appellee  for 
direct  loea  bj  bnr^rjr,  latcenr,  or  tbeft  com- 
mitted by  any  person  or  persons  wltbin  tbe 
premiaes  of  any  of  tbe  pn^>erty  [inclnding 
money  to  tbe  extent  of  fifty  dollarsr  describ- 
ed In  a  achednle  attacbed  to  tbe  policy.  The 
prortnlona  of  tbe  policy  involved  in  this  suit 
are  berein  transcribed: 

"Firat,  if  the  inaared  ia  tbe  occupant  of  any 
apartment  In  an  apartment  or  flat  house,  tbu 
inaurance  covers  to  tbe  extent  of  fifty  dollara, 
and  no  more,  goods  in  a  locked  store  room  sit- 
uated in  the  basement  of  the  said  honse,  and 
provided  by  tbe  landlord  for  the  exclusive  use 
of  the  assured.  Second,  tbe  assured,  upon  the 
discovery  of  any  burglary,  theft  or  larceny  in 
the  premiaea.  or  any  attempted  burglary,  theft, 
or  larceny  tnerein,  shall,  at  tbe  expense  of  the 
company,  give  immediate  notice  thereof  by  tele- 
graph to  the  company  at  its  borne  office  in  New 
xui'k  City  or  to  an  authorized  agent  of  tbe 
company,  and  shall  also  give  immediate  notice 
thereof  to  the  police  authorities  having  jaris- 
Ulctlun.  Third,  proof  of  loss  under  oath  must 
bo  filed  with  tne  company  at  its  home  office 
in  New  York  Olty  within  sixty  days  from  tb« 
data  of  the  discovery  of  the  loss.  Such  proof 
of  loss  shall  contain:  (a)  A  complete  inventory 
of  all  property  on  account  of  which  claim  is 
made,  Aowing  the  original  cost  thereof  and  the 
actual  cash  value  of  each  article  at  the  time  of 
the  loaa,  and  the  amount  of  tbe  loss  thereon; 
(b)  a  statement  in  detail  of  tbe  damage  done  to 
tha  property  of  the  assured ;  (c)  a  statement  as 
to  tne  ownership  of  each  article  of  property 
for  which  Indemnity  is  claimed,  and  clearly  de- 
fining the  interests,  if  any,  of  tbe  assured  there- 
in; (d)  a  statement  in  detail  of  tbe  knowledge 
and  belief  of  the  assured  as  to  the  date  of  the 
occurrence  of  the  loss  and  as  to  the  manner  in 
which  tbe  loss  was  sustained — tbe  mere  disap- 
pearance of  the  article  not  to  be  sufficient  evi- 
dence of  loss  by  burglary,  theft,  or  larceny ;  (a) 
a  statrment  in  detail  of  all  concurrent  insurance 
and  of  all  similar  insurance,  whether  valid  or 
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aot,  on  the  property  insured;  (f)  a  statement 
as  to  the  purpoees  for  which  and  the  persons  by 
whom  the  premises  were  occupied  at  the  time 
of  the  loss.  The  delivery  or  withholding  of  any 
form  by  the  company  or  the  receipt  or  retention 
of  any  form  of  proof  by  the  company,  or  any  act 
of  the  company  or  its  representatives  in  the  in- 
Testigation  of  any  claim,  shall  not  waive  any  of 
the  company's  rights." 

On  February  20,  1913,  Mrs.  Dulany  filed 
with  appellant  a  statement  and  proof  of  loas 
under  which  she  claimed  $790  for  the  loss  of 
the  foUowlDg  articles:  Oold  cigarette  case, 
with  diamond  monogram  J.  0.  D.,  $350;  em- 
broidered dress,  Irish  lace,  $125;  fine  white 
dress,  hand  embroidery,  band  of  fillet,  Irish 
lace,  $150;  one  black  satin  dress,  $60;  one 
white  serge  suit,  $50;  one  riding  coat,  $25; 
and  portlerre,  $5. 

On  April  11,  1913.  the  appellee  filed  with 
tbe  appellant  a  second  statement  and  proof 
of  loss,  covering,  however,  different  and 
distinct  articles  from  those  enumerated  In 
her  first  claim.  The  articles  and  their  re- 
spective values  specified  In  the  second  claim 
were  as  follows:  One  child's  gold  and  pearl 
bracdet,  $11;  one  enamel  pin,  $3;  one  table 
dotb,  $5 ;  twelve  napkins,  $3 ;  two  vests,  $20 
apiece;  one  vest,  $10;  six  silk  shirts,  $8 
apiece — total  value  $120.  Although  due,  no 
doubt,  to  an  error  in  addition,  the  total  value 
of  the  various  articles  was  stated  In  the 
proof  of  loss  to  be  $119. 

The  articles  specified  In  the  first  proof  of 
loss,  except  the  gold  cigarette  case,  which 
was  afterwards  recovered,  and  Is  not  claim- 
ed for  In  this  case,  were  stored  in  a  locked 
storeroom  in  the  basement  of  the  Washing- 
ton apartment,  and  which  storeroom  had 
been  provided  for  the  exclusive  use  of  the  ap- 
pellee. For  the  loss  of  those  articles  the 
liability  of  the  appellant  under  the  express 
provisions  of  the  policy  was  limited  to  $50. 

[1]  Mrs.  Dulany  testified  that  the  base- 
ment room  in  which  the  articles  were  packed 
bad  a  door  wblcb  was  locked,  and  a  window 
which  was  also  locked;  that  the  key  of  the 
door  was  kept  in  her  apartment,  and  was 
the  only  key  to  her  knowledge;  that  tbe 
goods  were  packed  in  unlocked  trunks ;  that 
the  persons  in  the  apartment  who  would  have 
occasion  at  any  time  to  go  to  the  trunks 
were  herself  and  her  maid ;  that  she  had  not 
examined  the  trunks  since  they  were  packed 
in  tbe  fall  of  1912  until  the  discovery  of  tbelr 
loss  in  tbe  latter  part  of  January  or  the  first 
I>art  of  February,  1913 ;  that  she  then  "found 
tbe  room  in,  utter  confusion,  the  trunks  open- 
ed, and  those  things  missing."  On  cross-ex- 
amination she  said  that  what  she  meant  by 
"utter  confusion"  was  that  "everything  was 
pulled  around  in  tbe  trunks  and  the  trunks 
were  not  In  tbe  place  where  they  were  usual- 
ly kept,"  tbe  goods  were  disarranged  as  if 
some  one  bad  gone  to  the  bottom  of  tbe 
trunln  and  polled  things  out  None  of  tbe 
articles  taken  from  the  basement  were  recov- 
ered. Some  time  after  tbe  discovery  of 
tbeir  loss  Mrs.  Dolany  lost  from  ber  rooms 


in  tbe  apartment  tbe  articles  enumerated  in 
tbe  second  proof  of  loss.  None  of  these  goods 
have  been  found,  except  the  cigarette  case, 
above  mentioned. 

The  record  shows  that  in  the  fall  of  1912. 
Mrs.  Dulany  employed  a  butler  named  Fran- 
cols  Uindre,  who  continued  lb  her  employ  un- 
til January  9, 1913,  on  which  date  he  was  dis- 
charged by  Mr.  Dulany  because  of  a  quarrel 
the  butler  had  with  another  servant  Gin- 
dre  returned  in  three  weeks,  and  remained 
some  time  with  Mrs.  Dulany,  how  long  the 
record  does  not  show.  Mrs.  Dulany  had  de- 
cided to  lease  ber  apartment  in  tbe  Washing- 
ton for  two  months.  Olndre  said  he  would 
like  to  take  a  position  in  New  York  for  two 
months,  and  would  let  Mrs.  Dulany  know  bis 
address  so  she  might  get  blm  back  when  sbe 
again  occupied  tbe  apartment  He  left  on 
Sunday  afternoon  in  tbe  latter  part  of  Feb- 
ruary, navlng  notified  Mrs.  Dulany  on  tbe 
preceding  Saturday  of  his  Intention  to  go. 

Mrs.  Dulany  testified  sbe  missed  tbe  goods 
mentioned  in  tbe  second  proof  of  loss  after 
sbe  bad  put  In  tbe  claim  for  tbe  first  goods, 
in  wblcb  was  included  the  gold  cigarette 
case,  but  sbe  did  not  recollect  bow  long  after- 
wards; that  ber  husband's  vests  disappeared 
the  same  day  tbe  butler  left  They  were 
found  missing  the  following  morning.  The 
cigarette  case  was  picked  up  by  an  employe 
at  Union  Station,  In  the  valley  of  Jones  Falls, 
the  morning  following  the  departure  of  tbe 
butler. 

Mrs.  Dulany  testified: 

"He  left  on  Sunday,  and  I  have  never  heard 
from  him  since.  That  was  the  latter  part  of 
February.  He  said  he  would  write  me  and  let 
me  knnw  his  address,  that  he  would  come  back 
to  me  when  I  opened  the  apartment  again,  but 
I  have  never  heard  from  bui  since,  and  in  go- 
ing over  bis  room  I  found  bis  mattress  had  l>een 
slit  in  a  place  that  big  (indicating).  I  made  no 
effort  afterwards  to  locate  him.  I  placed  it 
in  the  insurance  company's  hands.  The  detec- 
tives did  not  think  at  that  time  that  be  was 
guilty.  Q.  Did  you  have  any  reason  to  think  of 
him  guilty  of  the  larceny  of  any  of  those  arti- 
desY  A.  Yes;  I  certainly  think  so;  the  fact  of 
finding  the  cigarette  case  in  Jones  Falls  the  day 
after  be  left  and  finding  the  cut  in  the  mattress 
were  two  reasons ;  and  another  reason  for 
suspecting  him  was  in  going  to  New  York  with- 
out letting  me  hear  from  him  again.  Q.  You 
do  not  know  that  he  threw  the  cigarette  case  in 
Jones  Falls.  A.  No ;  I  do  not  know  he  did,  but 
I  Certainly  think  he  did.  He  left  on  Sunday, 
and  it  was  found  on  Monday  by  an  employ^  at 
the  Union  Station.  Q.  This  cut  in  the  mattress 
— describe  exactly  how  the  mattress  was  cut. 
A.  He  had  a  single  bed  in  his  room,  and  the 
mattress  was  cut  at  the  top  and  bottom ;  a  slit 
that  lon^  (indicating)  where  it  was  bound 
around  with  tape  and  the  hair  had  been  pulled 
around.  I  had  to  have  the  mattress  mended 
before  it  could  be  used  again." 

These  facts  came  to  ber  knowledge  after 
she  had  filed  tbe  first  proof  of  loss,  In  wblcb 
she  stated,  "I  do  not  know  who  to  suspect." 
and  there  la  nothing  to  show  that  this  state- 
ment of  hers  was  not  entirely  truthful. 

Tbe  appellant  refused  to  pay  for  any  ot 
tbe  losses,  and  the  api)ellee  brought  suit  on 
the  policy.    The  declaration  contained  twr* 
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counta:  Tbe  first  claimed  for  the  goods  lost 
from  the  rooms  in  the  apartment,  and  the 
second  for  the  loss  from  the  storeroom  In  the 
basement,  and  each  connt  charged  that  the 
goods  had  been  stolen.  Tbe  defendant  filed 
the  general  issae  plea  and  one  special  plea, 
which  averred  that  it  was  expressly  provid- 
ed in  tbe  policy  sned  on  that  it  should  cover 
only  "for  direct  loss  by  burglary,  larceny, 
or  theft,"  and  tliat  It  also  provided  that  tbe 
mere  disappearance  of  any  article  should  not 
be  deemed  suflSdent  evidence  of  Its  loss  by 
burglary,  larceny,  or  theft,  and  that  "the 
articles  mentioned  in  said  declaration  were 
not  lost  as  a  result  of  any  burglary,  larceny, 
or  theft"  The  plaintiff  joined  issue  upon 
the  first  and  siecond  pleas,  and  replied  to  the 
third  plea  that  the  articles  mentioned  were 
lost  as  a  direct  result  of  burglary,  larceny, 
or  theft  Issue  was  joined  upon  the  repli- 
cation. The  case  went  to  trial  before  a  jury, 
and  resulted  in  a  verdict  and  judgment  for 
tbe  plaintiff  for  $180,  and  from  this  judg- 
ment the  defendant  has  brought  this  appeal. 

[2]  During  the  course  of  the  trial  two  ex- 
ceptions were  reserved  by  the  appellant — one 
to  tbe  ruling  of  the  court  on  a  question  of 
evldmce,  and  the  other  to  its  ruUng  on  cer- 
tain prayers,  and  on  a  motion  to  strike  out 
evidence.  As  the  important  questions  in  the 
case  arise  under  the  second  exception,  that 
will  be  first  considered.  The  burden  was  up- 
on the  plaintiff  to  adduce  evidence  that 
would  satisfy  the  minds  of  the  jury  that 
the  loss  of  the  articles  mentioned  in  the 
declaration  was  directly  caused  by  burglary, 
larceny,  or  theft  Tbe  contentions  of  the  ap- 
pellant are: 

"There  is  no  evidence  in  the  case  iM^ally  suffi- 
cient to  sbow  that  the  loss  of  any  of  the  arti- 
dea  mentioned  in  the  declaration  was  the  resnlt 
of  burglary,  larceny  or  theft.  There  is  no  evi- 
dence in  the  case  legally  sufficient  to  show  that 
the  plaintiff  ever  filed  with  the  defendant  any 
sufficient  proof  of  loss,  ns  reqaired  by  tbe  policy. 
There  is  no  evidence  in  tbe  case  legally  suffi- 
cient to  sbow  that  the  defendant  gave  imme- 
diate notice  to  the  i>oUce  aathorities  in  regard 
to  tbe  alleged  losses." 

Tbe  first  contention  was  submitted  to  the 
court  at  the  close  of  the  testimony  of  both 
parties  by  the  defendant's  first  second,  and 
third  prayers,  which  the  court  refused.  Its 
second  contention  was  presented  by  its  fourth 
and  seventh  prayers,  which  the  court  also 
refused,  and  by  motion  to  strike  out  the  sec- 
ond proof  of  loss,  which  was  overruled.  Its 
third  proposition  was  presented  by  its  fifth 
prayer,  which  was  rejected.  By  the  defend- 
ant's sixth  prayer,  which  was  granted,  the 
jury  were  Instructed  that  the  burden  of  proof 
was  upon  tbe  plaintiff  to  establish  by  a  fair 
preponderance  of  evidence  that  tbe  articles 
which  she  claims  to  have  lost  were  lost  as 
tbe  resnlt  of  burglary,  larceny,  or  theft  and 
that  the  mere  disappearance  of  tbe  articles 
was  not  in  itself,  under  tbe  terms  of  the 
policy  on  which  the  suit  was  brought  suf- 
ficient evidence  of  its  loss  by  burglary,  lar- 
ceiiy,  or  theft  and,  unless  the  jury  found 


some  fact  or  facts  offered  In  evidence  In  ad- 
dition to  tlie  mere  disappearance  of  the  ar- 
ticles mentioned  in  the  evidence  that  there 
was  some  burglary,  larceny,  or  tbeft  of  the 
articles  allied  to  have  t)een  lost  their  ver- 
dict should  be  In  ttivor  of  the  defendant 

We  have  set  out  the  facts  and  circum- 
stances attending  the  loss  of  the  articles  sned 
for,  and  we  are  of  opinion  that  the  jury 
might  have  reasonably  concluded  that  they 
were  lost  by  larceny  or  theft  Indeed,  when 
the  number  and  character  of  the  goods  and 
the  circumstances  under  which  they  disap- 
peared are  considered,  it  Is  difficult  to  ac- 
count for  their  loss  upon  any  other  hypothe- 
sis. Tbe  appellant  relied  upon  the  cases 
of  Schlndler  v.  U.  S.  Fidelity  and  Guarantee 
Co.,  58  Misa  Rep.  532,  109  N.  T.  Supp.  723; 
Gordon  v.  JStna  Indemnity  (Sup.)  116  N.  X. 
Supp.  558;  Hart  v.  American  Fidelity  Co. 
(Sup.)  121  N.  Y.  Supp.  M5 ;  and  Duschenes  v. 
National  Surety  Co.,  79  Misc.  Rep.  232,  139 
N.  T.  Supp.  881.  These  cases  announce  tbe 
correct  rule  of  law  applicable  to  cases  of  this 
kind,  but  if  we  were  disposed  to  concur  with 
the  conclusions  reached  by  tbe  court  upon 
the  facts  in  each  of  those  cases,  we  should 
not  regard  them  as  controlling  in  this  case, 
because,  in  addition  to  the  fact  of  disappear- 
ance of  the  articles,  there  are  facts,  in  our 
opinion,  which  tend  to  sbow  that  tbe  articles 
were  stolen. 

[3,4]  The  defendant's  fourth  and  seventh 
prayers  attacked  tbe  sufficiency  of  tbe  proofs 
of  loss  filed  by  tbe  plaintiff.  Tbe  fourth  as- 
serted that  because  of  the  defects  in  the 
proof  of  loss  stated  in  the  prayer,  the  plain- 
tiff was  not  entitled  to  recover  "for  any  of 
tbe  articles  'on  account  of  which  the  suit 
was  brought";  and  by  the  seventh  prayer  tbe 
court  was  asked  to  tell  tbe  jury: 

"That  there  is  no  evidence  in  the  case  suffi- 
cient to  show  that  any  sufficient  proofs  of  loss 
were  ever  filed  by  the  plaintiff  or  her  agents 
with  the  defendant  as  to  the  articles  mentioned 
in  the  first  count  of  the  declaration,  and  there- 
fore there  can  be  no  recovery  for  said  articles." 

It  would  have  been  obvious  error  to  have 
granted  either  of  these  prayers:  First  be- 
cause there  was  evidence  tending  to  sbow  a 
waiver  as  to  the  sufflcieucy  of  the  first  proof 
of  loss;  secondly,  that  the  defendant  denied 
its  liability  for  the  losses  specified  In  the 
second  proof  of  loss.  Under  such  circum- 
stances, the  law  will  not  permit  an  insurer 
to  defeat  a  recovery  upon  the  mere  grouuu  of 
insufficiency  of  tbe  proofs  of  loss.  It  was 
said  in  Spring  Garden  Ins.  Co.  v.  Whayland, 
103  Md.  699,  64  Atl.  925: 

"These  preliminary  proofs  of  loss  are  required 
for  the  benefit  of  the  insurer,  and  for  his  or  its 
benefit  exclusively,  in  order  that  the  nature,  ex- 
tent, and  character  of  the  loss  may  be  ascertain- 
ed. Since  this  is  the  case,  there  is  no  reason 
why  the  insurer  may  not  waive  a  compliance 
witJi  the  provision  thus  inserted  for  his  or  its 
sole  benefit.  Indeed,  the  adjudged  cases  are 
numerous  in  which  the  proposition  just  stated 
has  been  announced  and  applied.  It  is  not  nec- 
essary that  an  express  agreement  to  waive  tbe 
preliminary  proof  should   be  shown.     Such   a 
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wmWer  may  be  Inferred  from  the  acts  and  con- 
duct of  the  compaoy,  if  those  acts  and  that  con- 
duct are  inconsistent  with  an  intention  to  insist 
upon  a  strict  performance  of  the  condition.  Good 
faith  demands  ot  an  insurance  company  frank 
and  open  dealing  with  its  policy  bolder,  and 
if  there  be  any  withholding  or  failure  to  disclose 
an  objection  to  preliminary  proofs  beyond  a  rea- 
sonable time  alter  they  are  furnished,  or  if  a 
refusal  to  recognize  the  obligation  to  pay  a  loss 
be  placed  on  other  and  distinct  grounds  than  an 
alleged  insufficiency  of,  or  defects  in,  the  pre- 
liminary proofs,  the  company  will  be  regarded  as 
having  waived  all  objections  that  could  have 
been  taken  to  such  preliminary  proofs.  These 
principles  have  been  so  repeatedly  enforced 
that  they  must  be  regarded  as  definitely  declared 
settled  in  this  state  and  we  need  not  pause  to 
^uote  from  decided  cases  in  support  of  them." 

In  Bakhaus  t.  Caledonian  Ins.  Co.,  112  Md. 
«76,  77  AtL  310,  Judge  Thomas,  speaking  for 
the  court,  said: 

"Provisions  relating  to  proofs  of  lost  are,  aa 
has  been  stated,  inserted  In  the  policy  for  the 
^elusive  benefit  of  the  insurer,  in  order  that  it 
may  be  informed  of  the  nature,  character,  and 
•xtent  of  the  loss,  and,  while  the  insurer  may 
stand  on  its  contract  and  exact  compliance  with 
Its  terms,  there  is  no  reason  why  these  provi- 
sions may  not  be  waived  by  it.  Tne  business  in 
which  insurance  companies  are  engaged  is  one  in 
which  the  security  and  protection  of  the  insured 
are  largely  intrusted  to  the  honest  and  fairness 
«f  the  insurer,  and  this  court  has  frequently  said 
that  good  faith  demands  of  them  'frank  and 
open  dealing  with  their  policy  holders.'  Any 
acts  or  conduct  of  the  insurer,  or  its  representa- 
tives, that  are,  under  the  drcnmstances,  cal- 
culated to  mislead  the  insurer  and  to  induce  him 
to  believe  that  the  performance  of  the  condi- 
tion will  not  be  reqnired,  or  that  proofs  of  loss 
would  be  ineffectual  and  nugatory,  will,  if  he  is 
thereby  misled,  amount  to  a  waiver." 

Mr.  Henry  P.  Hynson,  Jr.,  who  was  an  at- 
torney for  the  defendant  company,  and  wbo 
occupied  the  position  of  examiner  of  claims 
made  against  the  company,  testlfled  that  he 
did  not  object  to  the  first  proof  of  loss,  and 
bis  testimony  shows  that  the  company  had 
determined  to  resist  the  payment  of  the  claim 
on  other  and  distinct  grounds.    He  said: 

"I  think  this  explanation  is  due  to  the  court 
and  Jury.  I  do  not  object  to  the  proof  of  loss 
««  a  proof  of  loll,  as  to  its  incompleteness;  my 
objection  was  as  to  the  proof  and  the  evidence, 
that  has  been  brought  to  my  knowledge,  which 
made  me  deny  the  claim.  *  «  •  Reports 
made  to  me  by  my  investigations  were  of  such 
a  nature  as  to  lead  me  to  believe  that  the  ar- 
ticles covered  could  have  been  very  well  given 
away  or  stolen,  .or  could  have  disappeared, 
and,  in  fact,  there  was  no  direct  evidence  that 
there  was  any  theft  or  loss." 

[C]  In  view  of  the  testimony  tending  to 
abow  a  waiver  of  defects  in  the  proof  of 
loss  and  ot  the  denial  of  responsibility  under 
the  policy,  we  are  of  optolon  that  the  case 
was  fully  and  fairly  submitted  to  the  Jury 
by  the  defendant's  sixth  prayer,  and  that 
there  was  no  reversible  error,  under  the 
facts,  In  overruling  the  motion  to  strike  out 
tbe  proof  of  loss  covering  the  articles  lost 
from  tbe  apartment  proper.  The  defendant's 
flftb  prayer  was  properly  refused.  It  asked 
tbe  court  to  direct  a  verdict  for  the  defend- 
ant, for  tbe  reason  that  the  plaintiff  bad  of- 
fered no  evidence  legally  sufficient  to  show 


that  she  gave  Immediate  notice  to  tbe  police 
authorities  in  regard  to  tbe  alleged  loss  of 
any  of  the  articles.  Tbe  reason  assigned  was 
not  supported  by  the  facts.  Referring  to  tbe 
articles  lost  from  the  storeroom,  Mrs.  Dulany 
testified  that  the  police  were  notified  by  her 
husband,  and  that  tbe  detectives  visited  the 
premises. 

[6]  The  record  contains  one  bill  of  excep- 
tion taken  to  the  ruling  of  the  court  in  refus- 
ing to  admit  in  eyidence  a  letter  from  Edgar 
K.  Legg,  resident  manager  of  tbe  defendant 
company,  to  W.  J.  G.  Dulany,  the  husband  of 
the  plaintiff,  dated  June  3,  1910.  This  letter 
was  written  more  than  a  year  prior  to  the  is- 
suance of  the  policy  sued  on,  and  it  was 
not  pretended  that  It  ever  came  to  the  knowl- 
edge of  the  plaintiff.  It  simply  Informed  the 
husband  of  the  plaintiff  that  the  policy  is- 
sued by  the  defendant  and  referred  to  In  the 
letter  covered  "only  losses  from  within  your 
house,  and  then  only  when  occasioned  by  the 
commission  of  a  burglary,  theft,  or  larceny." 
This  knowledge  was  imputed  to  the  plaintiff 
by  tbe  policy  sued  on,  and  there  was  no 
suggestion  that  she  was  not  fully  aware  of 
the  restricted  liability  under  tbe  terms  of 
the  policy.  The  ruling  on  this  exception  waa 
correct 

It  follows  that  tbe  Judgment  must  be  af- 
firmed. 

Judgment  affirmed;  appellant  to  pay  the 
costs. 

CONSTABLE,  J.,  absent 


(IS  Ud.  M7) 
WnXARD  et  al.  v.  HIODON.    (No.  10.) 
(Court  of  Appeals  of  Maryland.    June  24, 1914.) 

1.  liARDIABD  ARD  TBI^ANT  (|  63*)— ESTOPPEL 

TO  Dent  Lakdiabd'b  Tttlb— APFUOATion- 

OF  Rule. 

Where  on  a  conveyance  of  leased  land  the 
landlord's  interest  in  a  growing  crop  is  reserved, 
the  rule  that  a  tenant  cannot  deny  his  landlord's 
title  does  not  prevent  the  tenant  from  defending 
an  action  by  the  grantee  for  the  value  of  such 
crop  on  the  ground  that  it  has  been  delivered 
to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f!  159-163,  165-167,  169, 
172-176;    Dec.  Dig.  J  63. •] 

2.  Frauds,    Statute  of  (f  12*}—8Aixa  ov 
Gbowino  Crops— "Goods." 

Growing  crops,  if  fructus  industriales,  such 
as  a  crop  of  wheat,  are  chattels,  and  may  be 
sold  without  complying  with  the  requirements 
of  tbe  statute  of  frauds,  especially  in  view  of 
Uniform  iSales  Act  (Code  Pub.  Civ.  Laws,  art. 
83),  i  97,  providing  that  "goods"  includes  all 
chattels  personal  other  than  things  in  action  or 
money,  and  that  the  term  includes  emblements, 
industrial  growing  crops,  and  things  attached 
to  or  forming  a  part  of  the  land  which  are 
agreed  to  be  severed  before  sale  or  under  the 
contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f|  116-118,  146;  Dec  Dig. 
{  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3130-3137 ;  vol.  8,  p.  7673.] 


*For  other  euaa  ■••  same  tople  sad  seetlon  NUMBBR  la  Deo.  Die  *  J 
»lA.-a7 
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'.-*<«  •»*  ••Jl  ir  *  ••)•  >i<  ifcuvm  it  "iw.  -i.oB  <»£ 
Sih  yr  xvvpl  4M.t  one  -wt  <<itbveptatMtt  ir  »•' 
noa  miMai  ii«  tn7<r  Maa  *ifsxvc  jar:  ^  :&<« 
(tvyte  *iirf  aiT.w.',?  .**•«-••»  Them  •ir  r."*  »mh«- 
Sun«  ^  <3.-n«K  *«  'Mail  "he  •swrrairt  tr  ji  jar: 
9«7aMar.  <>r(t.  ;f  a  t»»jrf»Ama.  tl  a  ir-)*.!!!;  sn^ 
VI  «  am<»r  anbvNXWit  e»  a  'tnocnnc  »  «>il  <ir  a 
•a.*,  "Sw*  {rantnr  wr.!  terxv^A  vbA.  tvho.-.'A  -^ait 
fm^  ixut  ja-4  »iMi»3..\\a^  la  ja.-  yt-j-aeat.  ■o'itm 
Out  "fivi  •»»«  vuvwi^-t^n':?  <!<*'.  .-"srwi  e»  iiim  ay 
«  •tttumt;  Out  '/ior'^tTuoi  4(  ta«  pcniwnrr  «ii»- 

'  ji^t.  .Vfii;'  i'  it  iCu>r  «aa«>.  «!«  Fraadt  ^czc- 
se«  •><;  '^y^ac  Irjg.  if  'Jd^USi;  IjtA.  Inc.  i  Je.*> 

A  9«re7  aia;r  ftty  «pi*s  as  «BaI  4>Btis<!C  a* 

fevwl  •»  anuxiac  iif  tlut  «UMCe  «<  fa-Kl!*.  «•- 

*»4Bi  Xtx  ''>/t*  f*.!*,  Cw,  {..av'*.  art.  %X-  taat  a 
«mfr»rt  M  a^ti  ^r  a  aaie  'Miau  ooc  at  «nfAr>«- 
•b4«"  oniAM  ()i«  i»«7«r  fiMi.  »t»»j»t  tun.  «C  the 
«ii<v>to  aarf  a«taa>;9  uauit*  tkasi,  <te. 

(£<i,  X<>«b— for  Mh«r  eaa«s.  *!e  Frawb,  Stat- 
•ta  '<<,  OMt.  I>ic  f  MS;  Im>!.  Uc-  i  141,*) 

fl  FkAOMt.  UtaaTrrc  or  (\  74*>  —  Saui  — ' 

iivrmin',  C*or»—l^AMM,  BcnxraTiox.  | 

iU  •  Knmmt  tf)^  mmjr  b«  wM  bf  faral, : 

•  imf«4  f«i«rratM«  «<  )Ri':b  •  erev  apMk  »  ea»- . 

v«7aae«  «<  i«a4  ia  *aii4,  narM  •  ero»  aajr  be  •> 

tfMtt  witk  ••  to  aake  it  p^rwwai  prooertr. 

•«4  tkamfor*  44««  »a<  at.t.*jmnri\.j  ftm  vitk  the 

InJ  •»<)«  irbi<i:k  it  ia  frowiK^ 
f  JM,  X'^tc^for  «4i)«r  e«a«i.  aee  Fiandi^  Stat- 

«t*  of,  CmC  Us,  li  Ce,  122-321;    Dc&  !>«. : 

ft.  Arrttt,  avD  Ebm«  ff  106e*>-HAntLXM 

fa  an  a/rti/>o  bjr  tlte  gntatee  <4  leaaed  pics- ' 
iaM  MgMinM.  tht  t«naDt  to  recover  the  rahie  of  a  ! 
gft/wiiif  irttif  MiwenA  ty  the  tenant  to  the . 
frantor,  6>!Ust>AtA  on  the  froond  that  the  crop 
waa  oraDr  r«««n«>l  br  the  graat/.r,  irbere  the 
iory  Umad  Ifrt  defendant,  tlie  ezcliMion  of  a . 
aoeati/fB  aakeil  the  rrantee  •»  to  what  ateps  ' 
he  tooic  to  protect  nimiMlf  «f«»"«t  tlie  deiiT- ' 
trf  '4  tht  etov  wa«  barmleaib 

\ZA.  JitAt^-rtrr  ether  ouca,  see  Appeal  and 
Krr'/r.  f>Dt.  I^  H  41S7-il98, 42907 ;  Dw:  Die 

Afi^wftl  frotD  Circuit  Conrt,  Frederi*^ 
(Umntj;  Hamrnotid  Umer,  Glenn  H.  Wortli- 
ln«ton,  snd  VAmuA  C.  Peter,  Jodgea 

"To  be  officially  levftrted." 

Action  by  (.liarleH  F.  Willard  and  otbers 
Sffainut  Ilfffiry  W,  Iligrlon.  From  a  jodgment 
lor  defendant,  plaintiff*  appeaL    Affinned. 

Arxned  before  BOYD,  C.  J.,  and  BRISCOE, 
Bi;nKK,  TliOMAH,  PATTI80N,  8TOCK- 
hUllKiK,  and  CONMTABLE,  JJ. 

C^iarlte  M'.<;.  Mathiaa  and  Albert  S.  Brown, 
both  of  Fr(;dcrlck  (Emory  L.  Coblentz,  of 
Frederick,  on  the  brief),  for  appellants.  Hil- 
ton O,  i;m«!r  and  John  B.  Newman,  both  of 
Fr<!d)!rlrk  {Ilenjninln  F.  Relcb,  of  Frederick, 
on  tiie  brief),  for  appellee. 

BOYD,  0.  J.  The  appellee  rented  a  farm 
from  David  H.  Roelkey  from  April  1,  1910, 
to  April  1,  1011,  by  an  agreement  In  writing 


viifsa,  Hiac  Kr  Bde£Eur  waw  ta  obrc  «Be- 

-imnCiy  waC   :y>&   aid  fee  uiimi.  <bi  die 

in.7  jAinc  widiin  lv«  aajea  -H^rvrmua  ^sa- 
«r  mac  :u  Xc  IbieikqL  On  DaaiiHr  SC 
IS'l'l  Xr.  KiieQuy  »i_  g*^  b  kQ.  die  CiraM 
jO  Eiie  acpeCaata.  Az  :aac  diae  Ac  aiilowlns 
aece  was  gt^m  a  litmz 

""yvagtj  iia.Tt  xfsr  4ir^  w*  jomti?  and  aev 
*r3.l7  jenmiae  :>i  jaj  ^.i  L-a-^td  H.  Boeiki>7  xre 

n>!n:  of  TQ^^^aaae  ;c  lim  muws.  as  Liieaac 
'i.-'jwe,  er.nrj.nng  2!4  i>n:»s.  aioR  .ir  JgK.  «i- 
•j»S>c  part  ri*ir^-^  lecwvea  c»n  fjms.  -rf  j>Mac 
twi>  or  '::ir<!«^  aitr^air  More  ar  icab  gncraaHe-jgeg 
Trt  3«  tl'jy.'j..,*/.'* 

TiMC  «M  iif^eJ  kr  C.  F.  Wiltei*.  K.  H. 
WITjBd,  aad  ]£  L.  WH^trl.  OBde9aiiie<tar 
Xr.  KoeSuj  gtwt  tbc  aggeuaats  a  moKipc  a» 

"KMST-OIe^  Xi.  Gawsnixr  27.  19IA. 

•"Ewwrrf  rX  C.  F.  WHaiA  K.  H.  WXar*. 
aad  X.  L.  WHIari  Sre  Iiri3iir<*d  !&:Zars  in  f  ^riB 
'^f  note  aa  forfeit  ca  {.trs  katyva  ■■  Foccsc 
Gr--»»-  price  »  be  tlS/»>. 

■IfiiCO.  E«««  H. 


Ob  Xaicb  25^  1911.  Koriker  ud  wife  CK- 
eeoted  a  deed  to  tbe  acpeOaots  for  two  tiaels 
of  iaod  deaexibcd  br  cmnaea  and  dLst 
wliick  In  tke  aggregate  nftaed  3»t 
more  or  lem,  aad  it  aeema  to  be 
tbat  the  land  cBMteyed  bgr  tte  deed  was  tbc 
aaaae  intended  to  be  aold  am  lefaiwl  to  ia  tlie 
note  and  receipt  alnve.  Theie  is  ao 
reserratiOD  la  ttae  deed,  bat  Boelkegr 
tlut  it  was  at  tlie  time  at  ttae  ale  distiactlT. 
bnt  arally.-agreed  tbat  be  was  to  hare  tiae 
lialf  of  tlie  wlieat  crop  tlien  growing,  whidk. 
imdcr  the  tema  of  tbe  lease  to  the  appellee, 
be  was  entitled  to.  Tlie  WPdaats  deny  tliat 
tbete  was  sndi  an  agreement,  aad  contend 
tiiat  tboe  could  be  no  bindiiig  leanratioa 
made  by  parol,  as  it  would  be  in  contradic- 
tion of  tbe  writteu  agreement  and  of  tbe 
deed.  Boelkey  claims  tbat  be  positirely  re- 
fused to  seU  tbe  farm  for  less  tban  (18,000 
and  tbe  reserratlon  aC  tbe  balf  of  tbe  wheat 
crop,  and  that,  when  be  insisted  upon  there 
being  Inserted  in  ttae  agreement  proTislons 
that  the  appellee  was  to  remain  on  the  farm 
and  that  be  reserved  tbe  growing  wheat  crop, 
Cliaries  F.  WlUard,  who  wrote  tbe  papers, 
said: 

"It  is  not  worth  while:  it  is  not  lilce  stran- 
geis;  we  have  lieen  friends  all  oar  lives;  we 
want  only  what  is  right." 

He  had  made  a  mistake  in  one  of  the 
papers,  which  had  to  tie  written  over  again, 
and  Roelkey  claims  that  be  again  insisted 
upon  those  provisions  lieing  inserted,  and 
said  his  son  did  not  understand  the  omission, 
and  Willard  tiien  turned  to  the  son,  and,  ad- 
dressing him,  said: 

"Dave,  Mr.  Uigdon  is  to  stay  on  there  and 
your  father  reserves  tiie  growing  wheat  crop; 
is  that  plaia  enough  to  you?" 
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Boelkey  claims  tbat  the  reaerrattons  were 
accordingly  omitted  at  the  Instance  of 
Wlllard. 

The  appellee  delivered  the  half  of  the 
wheat  to  a  mill  for  Roelkey,  instead  of  de- 
livering it  to  the  appellants  who  notlfled 
him  of  their  claim  tb  it  The  appellants  sued 
him,  and  at  first  simply  had  six  of  the  nsoal 
common  counts  in  the  narr.,  but  amended  by 
adding  a  seventh  count: 

"For  money  due  for  the  use  and  occupation 
of  the  plaintiffs'  lands  in  Frederick  county, 
Mainland." 

The  plaintiffs  finally  abandoned  all  of  the 
counts  in  the  declaration  except  the  seventh. 
There  are  12  bills  of  exception  containing 
rulings  as  to  the  admissibility  of  evidence, 
and  the  thirteenth  embraces  the  prayers;  the 
plaintiffs  having  offered  7,  all  of  which  were 
rejected  excepting  the  fourth,  and  the  de- 
fendant 8,  the  first  and  second  of  which  were 
rejected,  and  the  third  granted.  The  case 
resulted  in  a  Judgment  for  the  defendant, 
and  from  that  this  appeal  was  taken. 

[1]  As  the  important  question  in  the  case 
Is  whether  there  could  be  a  valid  reservation 
of  the  wheat  crop  by  parol,  notwithstanding 
the  agreement  of  December  27,  1910,  and  the 
deed  in  evidence,  we  will  consider  that  ques- 
tion before  referring  to  the  exceptions  and 
prayers  separately.  Before  doing  so,  how- 
ever, It  wUl  be  well  to  say  that  we  do  not 
understand  how  the  question  whether  a  ten- 
ant can  deny  his  landlord's  title  is  Involved 
In  this  case.  That  was  argued  at  some 
length  orally  and  in  the  brief  of  the  appel- 
lants, but  there  can  be  no  difficulty  about 
the  law  on  that  subject  If  it  was  validly 
agreed  between  the  appellants  and  Koelkey 
that  the  latter  was  to  have  the  one-half  of 
the  wheat  crop.  It  could  hardly  be  contended 
that  the  appellee  could  not  defend  against 
this  suit  by  reason  of  the  fact  that  he  is 
the  tenant  of  the  appellants.  If,  for  example, 
the  deed  had  contained  such  a  reservation, 
the  right  of  the  appellee  to  defend  on  the 
ground  that  he  bad  delivered  the  wheat  In 
pursuance  of  that  reservation  could  not  have 
been  questioned,  and  therefore  we  say  that 
the  important  question  is  whether  there  was 
a  valid  reservation  of  the  wheat  crop. 

[2]  It  cannot  be  doubted  that  In  this  state 
growing  crops,  If  fructns  industriales,  such 
as  a  crop  of  i^eat,  are  regarded  as  chattels, 
and  can  be  sold  without  complying  with  the 
requirements  of  section  4  of  the  statute  of 
frauds.  Purner  v.  Plercy,  40  Md.  212,  17  Am. 
Hep.  591;  WUson  v.  Fowler,  88  Md.  601,  42 
AtL  201,  42  L.  R.  A.  849,  71  Am.  St  ReP. 
452.  In  this  state  even  a  sale  of  growing 
trees  to  be  presently  cut  and  removed  by  the 
vendee  Is  not  within  the  operation  of  that 
section.  Smith  v.  Bryan,  5  Md.  141,  59  Am. 
Dec.  104;  Leonard  v.  Medford,  86  Md.  666, 
37  AtL  365,  87  L.  B.  A.  449.  If  prior  to  the 
passage  of  the  Uniform  Sales  Act  in  1910 
there  could  have  been  any  doubt  about  grow- 
ing crops  being  chattels,  that  statute  dispels 


it    In  section  97  of  artlde  83  It  Is  declared 
that: 

"  'Goods'  include  all  chattels  personal  other 
than  things  in  action  or  money.  The  term  in- 
cludef  emblements,  industrisl  growing  crops, 
and  things  attached  to  or  forming  a  part  of  the 
land  which  are  agreed  to  be  severed  before  sale 
or  under  the  contract  of  sale." 

As  that  act  took  effect  June  1,  1910,  It  Is 
applicable  to  this  agreement  which  was 
made  December  27,  1010. 

[3]  Under  the  decisions  in  Bicbelberger  v. 
McCauley,  S  Har.  &  J.  213,  9  Am.  Dec.  514, 
and  Bentcb  v.  Long,  27  Md.  188,  a  sale  of  a 
crop  not  yet  thrashed,  shucked,  or  gathered 
was  not  within  the  seventeenth  section  of 
statute  of  frauds,  because,  work  and  labor 
being  necessary  to  prepare  it  for  delivery,  it 
was  not  a  sale  of  goods,  wares,  and  mer- 
chandise within  the  meaning  of  that  section, 
but  that  has  been  changed  by  the  Uniform 
Sales  Act  §  25,  which  reads  as  follows: 

"A  contract  to  sell  or  a  sale  of  any  goods  or 
choaes  in  action  of  the  value  of  fifty  dollars 
or  upward  shall  not  be  enforceable  by  action, 
unless  the  buyer  shall  accept  part  of  the  goods 
or  choses  in  action,  so  contracted  to  be  sold,  or 
sold  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  contract,  or 
in  part  payment,  or  unless  some  note  or  mem- 
orandum in  writing  of  the  contract  or  sale  be 
signed  by  the  party  to  be  charged  or  his 
agent  in  that  behalf. 

"(2)  The  provisions  of  this  section  apply  to 
every  such  contract  or  sale,  notwithstanding 
that  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time 
of  such  contract  or  sale  be  actually  made,  pro- 
cured or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same 
fit  for  delivery;  but  if  the  goods  are  to  be  man- 
ufactured by  the  seller  especially  for  the  buyer 
and  are  not  suitable  for  sale  to  others  in  the 
ordinary  course  of  the  seller's  business,  the 
provisions  of  this  section  shall  not  apply. 

"(3)  There  is  an  acceptance  of  goods  witMn 
the  meaning  of  this  section  when  the  buyer,  ei- 
ther before  or  after  delivery  of  the  goods,  ex- 
presses by  words  or  conduct  his  assent  to  be- 
coming the  owner  of  those  specific  goods." 

Although  subsection  (2)  has  changed  the 
rule  announced  by  our  predecessors,  if  the 
alleged  agreonent  as  to  the  crop  between  the 
appellants  and  Mr.  Roelkey  can  be  said  to 
amount  to  a  contract  to  sell  or  a  sale,  then 
the  latter  Is  the  buyer,  and  the  further  ques- 
tion arises  as  to  whether  he  had  done  any  of 
the  things  which  are  a  compliance  with  the 
statute.  That  must  be  answered  in  the  af- 
firmative, as  Roelkey  did  actually  accept  and 
receive  the  wheat,  and  he  did  give  something 
in  part  payment — Indeed,  in  payment  In  full 
— as  he  conveyed  the  property  for  which  the 
consideration  was  the  $18,000  and  the  reser- 
vation of  the  wheat  crop.  If  his  contention 
In  that  respect  be  correct 

[4]  Moreover,  section  25  says  that  a  con- 
tract to  sell  or  a  sale  shall  "not  be  enforceahlt 
by  aotioti,  unless,"  etc.  Under  our  decisions 
a  party  may  defend,  although  the  contract 
cannot  be  enforced  on  account  of  the  statute  - 
of  frauds.  Crane  v.  Gough,  4  Md.  333 ;  Web- 
ster V.  Le  Oompt^  74  Md.  258,  22  AtL  232. 
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See,  also,  29  Am.  &  Eng.  E^cy  of  Law,  818, 
822. 

[5]  We  must  therefore  consider  the  ques- 
tion of  the  validity  of  a  reservation  by  parol, 
with  tbe  understanding  that  a  growing  wheat 
crop  may  be  treated  as  a  chattel,  and  that 
the  statute  of  frauds  does  not  stand  in  the 
way  of  the  defense  In  this  case  of  such  a 
reservation.  The  authorities  are  not  uniform 
on  the  subject,  but,  inasmuch  as  the  growing 
crop  can  be  treated  as  a  chattel,  and  the 
owner  of  the  land  can  undoubtedly  sell  it  as 
such,  we  are  of  the  opinion  that  it  Is  more 
reasonable  and  more  In  accord  with  the  spirit 
of  the  decisions  In  this  state  to  hold  that 
such  a  crop  can  be  reserved  by  parol.  Of 
course.  If  a  third  party  deals  with  the  vendee 
of  the  real  estate,  without  knowledge  of  tbe 
reservation,  another  question  might  arise, 
but  as  between  the  vendor  and  vendee  it 
seems  to  us  to  be  more  logical  to  hold  that 
such  a  crop  can  be  reserved  by  parol,  without 
infringing  upon  the  rule  that  the  terms  of  a 
written  Instrument  or  a  deed  cannot  be 
varied  by  parol,  although  there  are  many 
decisions  to  the  contrary  In  other  jurisdic- 
tions. In  2  Devlin  on  the  Law  of  Real  Prop- 
erty and  Deeds,  §  980G,  It  is  said: 

"On  the  gjronnd  that  parol  evidence  is  inad- 
missible to  contradict  or  alter  the  terms  of  a 
written  instrument,  the  rule  announced  in  many 
cases  is  that  it  cannot  be  shown  by  parol  that 
the  grantor  reserved  the  growing  crops  upon 
the  land  conveyed.  But  in  a  number  of  cases  a 
contrary  rule  Is  announced.  In  the  first  class 
of  cases  It  is  said  that  to  admit  the  reserva- 
tion by  parol  of  growing  crops  would  be  in  di- 
rect conflict  with  the  rule  forbidding  the  intro- 
duction of  parol  evidence  to  vary  the  terms  of 
a  written  instrument.  In  the  other  class  it  is 
said  that  the  allowance  of  a  parol  reservation 
of  a  growing  crop  is  not  to  contradict  the  deed, 
but  to  show  what,  in  some  instances,  would 
pass  with  the  land  as  a  part  of  the  realty  has, 
by  tbe  agreement  of  tbe  parties,  been  trans- 
formed into  personalty." 

The  case  of  Orabow  v.  McCracken,  23  Okl. 
612,  102  Pac.  S4,  Is  annotated  in  23  L.  R.  A. 
(N.  S.)  1218,  and  also  in  18  Ann.  Gas.  603,  and 
In  both  of  those  volumes  many  authorities 
are  cited  In  the  notes.  In  that  case  it  was 
held  that  a  matured  crop  of  corn  and  wheat 
standing  angathered  upon  a  tract  of  land 
may  be  spedflcally  reserved  by  parol  in  the 
sale  of  the  land  as  a  part  of  the  contract 
price  or  consideration  of  the  deed.  The  court 
dted  a  large  number  of  cases  in  which  it  had 
been  permitted  to  prove  by  parol  that  there 
was  a  consideration  in  addition  to  the  one 
mentioned  in  the  deed,  as  that  was  not  con- 
trary to  the  general  doctrine  that  parol  evi- 
dence could  not  be  admitted  in  contradiction 
of  or  to  vary  a  written  instrument  or  deed. 

In  the  notes  referred  to  cases  on  both 
sides  of  the  question  are  cited ;  among  those 
holding  that  the  vendor  may  avail  himself 
of  a  parol  exception  of  growing  crops  and 
that  parol  evidence  is  admissible  to  show  tliat 
a  crop  growing  on  the  land  was  excepted  from 
tbe  operation  of  the  deed  are  Heavllon  v. 
Heavilon,  29  Ind.  509;    Harvey  t.  Million, 


67  Ind.  90;  Benner  ▼.  Bragg,  68  Ind.  338; 
Hlsey  V.  Troutman,  84  Ind.  115;  Bourne  v. 
Bourne,  92  Ky.  211,  17  S.  W.  443 ;  Flynt  T. 
Conrad,  61  N.  0. 190,  93  Am.  Dec.  588;  Wal- 
ton V.  Jordan,  65  N.  a  170;  Baker  v.  Jordan, 
3  Ohio  St  438;  Youmans  v.  Caldwell,  4 
Ohio  St.  72;  Backenstols  v.  Stabler,  33  Pa. 
251,  75  Am.  Dec.  592 ;  Harbold  v.  Kuster,  44 
Pa.  392;  Kerr  v.  Hill,  27  W.  Va.  576.  With- 
out now  quoting  from  any  of  these  cases,  we 
are  of  the  opinion  that  they  sustain  the  posi- 
tion apparently  adopted  by  the  lower  court 
that  in  this  state  a  reservation  of  a  wheat 
crop  can  be  validly  reserved  by  parol  agree- 
ment of  the  parties,  and  the  fact  that  the 
deed  does  not  include  the  reservation  does 
not  defeat  it  There  can  be  no  doubt  that 
under  our  law  this  wheat  crop  could  be  treat- 
ed by  the  parties  as  personal  property,  and, 
if  they  did  agree  that  it  should  be  reserved 
by  tbe  vendor  when  he  executed  the  deed, 
it  Is  manifest  that  it  was  not  Intended  to  con- 
vey it 

While  Roelkey  was  the  owner  of  the  re- 
version, he  could  undoubtedly  have  sold  his 
Interest  In  the  growing  crop  of  wheat  by 
parol,  and  after  tbe  appellants  became  such 
owners  they  could  have  sold  tbe  landlord's 
Interest  in  the  crop,  if  It  was  not  reserved  by 
Roelkey.  As,  then,  it  is  permissible  for  a 
vendor  to  sell  such  a  crop  by  parol  before 
he  conveys  the  land,  and  as  Uie  vendee  can 
sell  it,  if  still  bis,  by  parol  after  he  becomes 
tbe  owner  of  tbe  land,  it  seems  to  us  to  be 
Illogical  to  bold  that,  although  before  execut- 
ing the  deed  the  vendor  and  vendee  agreed 
that  it  should  be  reserved  to  the  vendor,  yet, 
because  it  was  not  reserved  in  the  deed  it- 
self, the  execution  and  delivery  of  the  deed 
operate  to  so  reattach  thU  chattel  to  tbe 
real  estate  as  to  make  it  realty,  and  not  per- 
sonalty, and  thereby  convey  to  the  grantee 
what  was  expressly,  and  at  the  time  validly, 
agreed  should  not  go  to  tbe  grantee.  An  in- 
terest in  a  growing  crop  Is  of  a  temporary 
character,  and  it  uselessly  bordens  a  deed 
In  fee  simple  to  Insert  such  a  reservation  in 
It  If  a  growing  crop  would  necessarily  pass  by 
a  deed  of  real  estate,  regardless  of  what  had 
been  done  with  reference  to  it  before  the  deed 
was  made,  that  would  be  a  good  reason  for 
requiring  It  to  be  reserved  when  tbe  deed  for 
tbe  real  estate  is  execute^,  but,  as  tbe  sale 
of  a  growing  crop  such  as  this  Is  not  tbe  sale 
of  an  Interest  in  land,  but  of  a  chattel,  and 
is  now  so  declared  by  statute,  a  deed  for  the 
land. does  not  necessarily  convey  the  crop.  If 
Roelkey  had  sold  his  Interest  in  this  wheat 
crop  to  tbe  appellee,  or  to  some  other  third 
person,  and  the  appellants  knew  it  could  it 
be  pretended  that  they  could  nevertheless,  in 
an  action  for  use  and  occui>atlon,  recover 
from  tbe  appellee  one-half  of  the  value  of 
the  wheat,  simply  because  the  deed  did  not 
reserve  it?  Certainly  not;  and  why  then 
can  they  recover  It,  tf  they  agreed  that  it 
should  be  paid  to  Roelkey?    If  the  appellea 


Digitized  by 


Google 


Ud.) 


PARKS  T.  GRIFFITH  A  BOYD  CO. 


68i: 


had  a  valid  lease,  of  which  the  appellants 
had  notice,  could  they  eject  him  because  there 
was  no  reservation  in  the  deed  in  favor  of  his 
lease?  A  tenant  may  have  property  so  at- 
tached to  the  land  as  to  appear  to  be  a  part 
of  the  realty,  but,  if  it  was  such  property  as 
a  tenant  has  the  right  to  remove,  there  can 
be  no  donbt  of  bis  right  to  prove  that  it  was 
his,  and  remove  it,  notwithstanding  a  deed 
had  been  made  which  made  no  such  reserva- 
tion. The  case  of  Baker  v.  Jordan,  3  Ohio 
St  438,  is  so  well  reasoned  out  and,  in  onr 
Judgment,  announces  such  a  wise  and  cor- 
rect rule  that  we  will  quote  at  some  length 
from  It    It  concludes  as  follows: 

"A  deed  purports  to  convey  the  realty.  But 
what  is  toe  realty?  Growing  com  may  be 
part  of  it,  for  some  porposes,  but  it  is  gener- 
ally to  be  considered  as  personalty.  If  the  par- 
ties to  a  deed  either  by  words  or  their  behavior 
signify  their  understanding  that  as  between 
them  it  is  personalty,  the  law  will  so  regard  it, 
and  will  respect  their  intention  in  the  construc- 
tion of  the  deed.  When  the  evidence  of  such 
understanding  is  produced,  it  is  not  to  contra- 
dict the  deed,  for  with  that  it  is  perfectly  con- 
sistent; bat  it  is  to  show  that  what  in  some  in- 
stances would  go  with  the  lands  as  part  of  the 
realty  was,  in  that  case,  converted  into  person- 
alty by  the  will  of  the  parties,  and  thus  to  hold 
the  deed  to  its  true  meaning  and  effect." 

Without  deeming  It  necessary  to  detennine 
whether  under  our  decisions  it  could  be 
shown  that  the  reservation  of  the  wheat  crop 
was  a  part  of  the  consideration  for  the  deed, 
and  therefore  parol  evidence  was  admissible 
on  that  ground,  we  are  satisfied  to  base  our 
conclusion  on  the  ground  announced  in  Baker 
r.  Jordan,  supra,  and  other  cases  adopting 
the  same  view.  We  understand  the  position 
taken  by  such  cases  In  effect  to  be  that  a  con- 
veyance of  land  may  or  may  not  have  been 
Intended  by  the  parties  to  include  growing 
crops,  such  as  wheat,  com,  etc.,  and  hence 
tiiat  such  a  crop  does  not  necessarily  pass  by 
a  deed  for  the  land,  but  on  the  contrary,  if 
before  the  conveyance  it  has  been  by  the  ac- 
tion or  agreement  of  the  parties  converted 
Into  personalty,  parol  evidence  Is  admissible 
to  prove  that  fact.  That  is  so  for  the  obvious 
reason  that  when  a  deed  for  real  estate  Is 
made  it  does  not  convey  personal  property 
on  or  in  the  land,  and.  If  a  crop  has  been 
so  dealt  with  by  the  parties  before  the  ex- 
ecution and  delivery  of  the  deed  as  to  maSe 
It  personal  property,  the  parties  did  not  in- 
tend the  crop  to  pass  with  the  land.  In  other 
words,  the  crop  is  not  included  in  the  sale  of 
the  land,  and.  If  It  be  not  permitted  to  prove 
the  previous  dealings  of  the  parties,  the  deed 
would  convey  what  was  not  sold.  A  growing 
crop  of  wheat  is  not  such  a  character  of  prop- 
erty, under  our  decisions,  or  under  our  stat- 
utes, as  to  necessarily  pass  with  the  land  in 
which  It  Is  growing,  in  the  absence  of  a  reser- 
vation in  the  deed  of  conveyance. 

We  therefore  hold  that  it  was  permissible 
to  submit  to  the  Jury  the  question  whether  it 
was  agreed  between  the  appellants  and  Roel- 
key  before  the  sale  was  consummated  that 


the  latter  should  have  the  growing  crop  of 
wheat,  and  that  if  they  so  foimd  (as  they  did) 
this  action  could  not  be  maintained  against 
the  appellee. 

[6]  We  will  briefly  refer  to  the  exceptions. 
The  first  and  second  are  not  pressed.  The 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  were  to  the  admission  of 
testimony  In  reference  to  the  i>arol  agreement 
about  the  wheat  crop.  From  what  we  have 
said  it  will  be  seen  that  such  testimony  was 
admissible.  The  eleventh  was  to  the  action 
of  the  court  In  sustaining  an  objection  to  a 
question  asked  Charles  F.  WiUard:  "What 
steps  did  you  take  to  protect  yourself  against 
the  delivery  of  the-  wheat?"  We  do  not  un- 
derstand how  that  ruling  could  have  injured 
the  appellants,  in  view  of  our  conclusion  on 
the  main  question.  There  was  no  error  In 
the  twelfth  exception. 

Without  discussing  the  prayers  separately, 
we  are  of  opinion  that  the  plaintiff's  fourth, 
and  the  defendant's  third,  which  were  grant- 
ed, were  sufficient  to  fairly  present  to  the 
Jury  the  real  question  Involved  In  the  case,: 
and  we  will  affirm  the  Judgment 

Judgment  affirmed,  the  appellants  to  pay 
the  costs. 


(m  Hd.  an 
PARKS  et  aL  r.  GRIFFITH  ft  BOYD  CO. 

GRIFFITH  &  BOYD  CO.  v.  PARKS  et  aL 

(Nos.  16,  17.) 
(Court  of  Appeals  of  Maryland.    April  8, 1914.) 

1.  Sales  (|  1*)  —  Cohtbact— Cbbtaintt  o» 
Teeus. 

A  contract  consisting  of  an  offer  to  sell 
various  fertilizers  at  prices  ranging  from  $10.60 
to  $28  per  ton,  supplemented  by  the  seller's  offer 
to  meet  a  competitor's  prices  on  alkaline  and 
acid  goods,  the  buyer  to  handle  only  the  seller's 
products,  and  by  the  buyer's  letter  ordering  a 
shipment,  stating  that  the  seller  would  get  a 
big  tonnage  from  him  if  he  met  such  prices, 
was  too  vague  and  uncertain  in  respect  to  the 
alkaline  and  acid  goods,  and  as  to  the  amount 
to  be  purchased,  to  sustain  an  action  to  recover 
the  difference  between  the  contract  price  of 
fertilizers  sold  by  the  buyer,  but  not  purchased 
from  the  seller,  and  the  cost  of  its  manufacture, 
to  the  seller. 

[Ed.  Mote.— For  other  cases,  see  Sales,  Cent. 
D«.  i!  1,  3-5 ;    Dec  Dig.  I  1.*] 

2.  Sales  (g  50*)— Pebfobicancb— Acceptanos. 

Accepted  orders  tor  goods  sold  under  a  con- 
tract void  for  uncertainty,  vagueness,  or  lack 
of  mutuality  may  constitute  sales  of  the  goods 
so  ordered  at  the  prices  named  in  the  contract 
but  do  not  validate  the  contract  as  to  articles 
which  one  of  the  parties  thereto  refuses  to  sell  or 
deliver,  or  the  other  refuses  to  purchase,  since  , 
neither  party  is  Iwund  to  take  or  deliver  any 
quantity  of  the  articles  thereunder. 

[Ed  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  10&-114;   Dec.  Dig.  g  50.  •] 

S.  Sales  (g  382*)— Action  fob  DAVAaES— Ad-. 

UISSIOK    OF    EVIDBNOK— LBTTEB   OF   AOOEFT> 
ANCB. 

In  an  action  to  recover  damages  measured 
by  the  difference  In  the  value  of  fertilizers, 
manufactured  by  others  than  plaintiff,  sold  by 
defendant,  and  the  cost  of  manufacture  of  a  sim- 
ilar amount  to  the  plaintiff,  defendant's  letter 
accompanying  an  order  which  was  set  out  in 
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3>r««  f  •■  -te  swwia  «ii99«i.  sod  «■  -wxsaic 

4.  ■?«:*£.  5  «* — aacoraiT  ■»»  Ki^jaaea— 

luno'is'.j  titaiusiiit  v^s  a.  aMr%.7  piMwai  4b„«er 

'15*  X-«5fc— rir  ira»w  •MMi.  aae  Tri*:.  CBBt. 
I^-^.  t  2SA:   Int.  Irj^  i  ¥^1 

Si.  xm^i,  A^i.  K«M«   ]  :^i»i   If ■■■!■» 

«••  »..'«i<t7  .a  -Jus  •»*►  v,:annc  v.;frrsA,  X3k 

'K<t,  '''>««,/— f'^  -,r.ti>r  '.ojo.  ««  ^9cs^  sa4 
J&r.-Hf.   '>as.   Ir/t,  ft   VfA,  'til^,  tLSl-tlSi. 

<u  Cr:«f«H(  AS»  C«i'.«i  i  17*^    Pi—  B«X- 

fa  as  tfxxm  to  rv-jyov  tto  tSbrfux  \it- 

tnt  mt.  yif'^ami  tt-jn  ya.at.-f,  ajirf  tiK  ^>>at 
4<  (k«  *•»  >fa<xn«  ';(  SLaz  aoMnst  to  t2u>  ;^i3.- 
•;*,  'WbMft  •»  aa  a.".*?**  *M:rra<t  -.<  v;»ri.i»a: 

Mia^t  MAI,  (rvViitii  p^-£^:5  BM  k  Ti^'.f^ 
Utt»  pvaow.  vviiiKaAS  '.<  a  '•am/mk  ia  ae  c  :.&- 
•«M,  tf*fi^<.T.x  t/,  «&.<■&  tius  pcr'iaaer  B::.-i»r 
•«*A  a  <»«.tra<tt  vaa  'x..j  •nytkf^  xtt  t<37  «xtr 
M  aa»  ftt  »aa  a«(  a>ir.  >*<.-.>>,  naee  it  wocji 
a*i<  va/V>t  t.v»  t«naji  '><  (b«  ieju-uunt  por- 
^.rr.r.7  to  VAJit.t.>t«  te«  frx.''.tvx  awd  ob,  aad 

'iSif.  JMc^-r'^  «(lu!r  «aaMi.  UK  Oaita—  aad 
l,*a»ta,  f>st.  I/i«.  i  M;  Imc  !/:«.  |  IT.*] 
7,  r^bvnucni  'I  lO*;  —  ifaia  4  21*)  —  Cos- 

A  ttmuatx  iiM  •  hvm  <i«iiT«fT  of  f>w4a 
ia  *«>i4  fr/r  •«at  '/<  er/ca».'it:',a  aad  oi-.i'.-zjt.itj 
U  lfc«  »ioa/Vi'/  to  be  d*..v<ir.-»«i  ia  cr/ii4iti<.iKd 
1)tf  U^  wi.i,  viiib  <>r  want  «f  tbt  cafti«a;  bat 
it  DM/  t«  trittair^  if  tite  q-ianti^  ia  aaccstain- 
al>l«  f/tlMTwuK  wi'b  rtaaonab^e  certaiDtT. 

(J(4.  X'A^y-VtfT  oUkw  eaaca,  ace  Contrarta. 
i^M.  Irt«,  H  il-*^*;  Ink,  Wt  i  10;"  Salca. 
^;Mt,  ViM,  M  a3-3»;    I^ce.  Die  I  21.«] 

&  Saum  r|  21*)  —  CovTwacr*  —  QuAjmnr  — 
AMor.%1  .VeeocD  bt  Eitte*. 

Ad  a/^jn^tied  oflTn'  t«  litMrer  soeli  gooda  aa 
May  Ut  ii»*iwi  ur  Tirti'iir^d  or  ooosomed  br  the 
aatflMiiihMi  tri»irfMt  of  the  a/rceptor  dnrin);  a  lim- 
ii«d  tiro*  ia  «f>f'/rc«abi«,  b«r;aaae  oontaininic  tbe 
imoii'A  acrt^n-KrTit  Ui  parcbase  all  tlie  goou  re- 
Otiired  in  bi»  buaineaa  dorinx  such  time;  but 
aa  a/v;«pt«d  aff«r  to  aell  or  deUrer  gooda  at  tfec- 
itui  f>rn:t»  during  a  limited  time  in  aach  qnanti- 
ti««  aa  tbe  acc«*tor  may  want  or  deaire  in  liia 
boaineaa,  or  witwrot  an/  atatement  aa  to  qoanti- 
tf,  ia  witboot  conaidcratioB  and  void,  becaaae  the 
aci-jiotor  ia  not  boond  to  want  or  take  any  of  tbe 


.    I  iCd.  Note/— For  other  caaea,  aea  Salea,  Cent. 
Sti$.  H  aa-28;   I>ec  IMg.  {  21.*] 

0.  TxiAL  <f  252*)  —  iHmucnom  —  Atpuca- 

TIOW  TO   KVIBKnCK  AWD    lUfVEfl. 

In  an  a/;tion  for  tbe  difference  between  tbe 
Mnoant  of  fertiiizera  nold  br  defendant,  bnt  not 
purcbaaed  from  tbe  plaintiC  and  the  rost  of  tbe 
manufacture  bjr  tbe  plaintiff  of  a  similar  quan- 
tity where  tbe  contract  aa  to  tbe  amount  pur- 
4;baaed  waa  to  uncertain  aa  to  be  nnenfbrceaUe, 
prayer*  that,  if  defendant  entered  into  tbe  con- 
tract  declared  on  and  refnaed  to  order  and  re- 
<-<>ive  part  of  tbe  fertilizer  mentioned  therein, 
tboogb  plaintiff  waa  ready  to  aell  and  delirer  it. 


■jimnl'f  • 


'IA.  ?tiii» — Jir   «■'■— 

IT:    *tl»     1 

Ji    aii'ji    irnm,.   a 

I3,{  >:::<.'tiriaie  ^imaTri  jjr  a  n 
>t*«  ri-i-aiSL  -na  jcn^eE. 

'£.L  -'•  r.*, — Fie  icua  Lui-t.  j 
!."«.  i  1I„<»;    !.■•-!.  !.■?«.  i  V»i.* 

IS.  Ttta;^  1  ass*— toaa»r.7=n 

«i^&3.-K  t::;!:  ;■.!  -nr-T  xad.  Ttinaea.  s  kL  anrf  Ae- 
^'•r  Bua  gr-'-'i*  -»  aiaee  a  t-  ma^iccra  jlji'v 
t*  t^rigei  •.7  :2<»  ?uiit,'ii;c.  ^s^oiiojir*  jrajcj 
'jBWfi  IS  eu:  .SIC  tf  aefai^  ifcoo^  hwac  aeea 

'Elf.  3t-.CEL— r«r  n^o-  euea.  ne  TriaU  ' 
I^«.  H  «l£-«2.;   liar.  Inc-    i  ^Sa.*i 

*pg»»>  fr-aa  Cmi:  Cw:^  ' 
CMBty;    WxL  EL 

"To  he  oCeJaZy  1 

Aetiaa  by  ike  Gxiatk  ft  9mf* 
m^ixax.  Bcf^a  F.  Puts  xad  aat-iCbw.  tt»fiqc 
as  Kc;=3  F.  Ftazts  ft  Sea.  Jad^san:  tar 
piairriT.  and  all  Ok  pazties  appcaL  Be- 
Tcsaed  aad  reanaded  for  mew  trial.  «r  tmr- 
tkcr  appropciaxe  proeeetfEea. 

See,  alio.  117  Md.  -OL  S3  AIL  SBB. 

Arswd  before  BOTD.  C  JUaad  BKISON^ 
BCKKE.  THOMAS.  rBNEB.  STOGK- 
BKIDGE.  aad  COX8TABLE.  JX 

R.  GrwsK  FUfca  asd  Lewis  W.  WiAa^ 
both  of  Cli*s»rtowTi  i  J.  H.  C  Less.  <rf  Cen- 
txernie,  on  tlie  brief),  for  S.  F.  Parfcs  ft  Sod. 
t.  Wethened  BarroU  and  Hope  H.  BarroO. 
1.0th  of  CbesteruiTn  iTliomas  J.  Keatinz.  of 
CentieTine,  on  the  brief),  for  GriffiUi  ft  Bojd 
Co. 

arrOCKBBTDGE,  J.  On  Har  2S;  1910;  B. 
F.  Parks  ft  Son.  of  C3iestertown,  wrote  a  let- 
ter to  Griffith  ft  Bojd  Companr.  of  Balti- 
more, as  follows: 

"We  are  inclosing  order  for  phosphate.  Pleaae 
■hip  promptly.  Mu^t  have  bll  pricea  at  once^ 
A  party  in  oar  employ  waata  to  atait.at  oiiee. 
AdT=— * 


Tbe  recdpt  of  tlie  lettK  biy  tbe  addressee 
was  admowledged,  with'  tbe  assoranoe  that 
the  order  shoold  have  attention,  and  that: 

''We  note  that  you  decixe  pricea  at  once  for 
the  fall  aeaaon;  but  owing  to  the  naaettlcd  000- 
dition  of  the  chemical  market  we  axe  not  qoite 
in  a  position  to  quote  prices,  bnt  we  will  do  our 
very  best  to  do  ao  within  a  short  time.  Just 
aa  aoon  aa  we  can  do  ao  we  will  have  oar  Mr. 
Noble  call  to  see  you." 

On  the  17th  June  Mr.  Noble  caUed  on 
Parks  ft  Son  in  Chestertown  and  then  and 
there  presented  a  list  of  20  fertillzera,  offer- 
ing to  sell  them  at  yartoos  prices  ranging 
from  910.50  to  |28  per  ton.  There  appears 
to  bare  been  considerable  discussion  in  re- 
gard to  the  prices,  growing  ont  of  tbe  ques- 
tion as  to  tbe  iHices  for  which  the  same  or 
equival^it  goods  conld  be  purchased  from' 
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Martin  &  White  Company.  Bat  either  on 
that  same  day  or  npon  the  morning  foUowtng 
an  acceptance  of  the  proposition  was  signed 
by  R.  F.  Parks  &  Son.  Contemporaneously 
with  this,  or  probably  preceding  the  signing 
of  the  contract,  a  letter  was'  written  to 
Messrs.  Parks  &  Son  by  Mi.  Noble,  which 
concludes  as  follows:  * 

"On  alkaline  and  acid  goods  we  will  meet 
Martin  &  White  Co.  prices." 

Xhese  various  papers  will  be  found  fully 
set  out  on  the  first  appeal  In  this  case.  117 
Md.  496,  497,  83  Ati.  659. 

Three  days  later  tftan  this  interview  be- 
tween Mr.  Noble  and  Mr.  Olande  Parks,  the 
acting  member  of  R.  F.  Parks  &  Son,  the 
following  letter  was  written  to  the  Orlffith  & 
Boyd  Company  by  Claude  Parks: 

"We  are  inclosing  herewith  cider  which  we 
desire  to  have  shipped  on.  next  steamer.  Please 
prepay  fgt  We  also  want  this  order  to  go  on 
fall  contraot.  Kindly  see  that  the  goods  are  in 
a  good  mechanical  condition.  Yon  will  get  a 
big  tonnage  from  us  this  fall  if  you  will  do  as 
we  were  assured  you  would  do — to  impress  this 
on  your  mind  we  are  sending  you  our  very  first 
order.  Please  forward  us  at  once  3  sets  sam- 
ples memorandum  book,  etc  Tell  Mr.  Noble 
that  Fields  has  not  shown  up  yet." 

Accompanying  this  letter  was  an  order  tor 
the  shipment  of  2^  tons  of  fertilizer,  and  on 
Jime  24th  there  was  a  second  order  for  an 
additional  ton  to  be  shipped  to  another  per- 
son from  the  one  to  whom  the  shipment  con- 
tained in  the  order  of  June  20th  was  to  be 
made.  Beyond  these  two  orders  aggregating 
8^  tons  no  further  shipments  of  fertilizer 
were  ordered  by  Parks  &  Son  from  the  Grlf- 
flth  &  Boyd  Company.  Accordingly  on  the 
12tb  December,  1910,  the  Griffith  &  Boyd 
Company  instituted  a  suit  against  Bufus  F. 
and  Claude  F.  Parks  to  recover  for  the  goods 
sold,  and  for  the  alleged  violation  of  the  con- 
tract Tt)at  suit  was  before  this  court  at  the 
October  term,  1911 ;  but  the  record  contained 
none  of  the  testimony  nor  the  prayers,  which 
bad  been  offered  during  the  trial  of  the  case, 
and  tlie  case  was  decided  solely  upon  a  ques- 
tion of  pleadings,  the  sufficiency  of  the  dec- 
laration, and  will  be  found  reported  in  117 
Md.  beginning  at  page  494,  83  Atl.  559. 

The  declaration  as  then  filed  contained  the 
six  common  counts  and  a  seventh  or  special 
count,  under  which  it  was  sought  to  recover 
for  the  breach  of  the  alleged  contract,  and  a 
demurrer  having  been  filed  to  one  of  the 
pleas,  counted  up  to  the  first  error  in  plead- 
ing, which,  as  was  pointed  out  in  tidat  deci- 
sion, was  in  the  seventh  or  special  count  of 
the  declaration ;  It  being  held  that  the  allega- 
tion of  the  contract  therein  contained  did  not 
show  a  valid  enforceable  contract,  and  that 
if  the  contract  was  invalid  it  necessarily  fol- 
lowed that  there  conld  be  no  breach  of  it  for 
which  damages  were  recoverable.  The  ver- 
dict in  that  case  having  been  for  $1,861.79, 
the  Judgment  was  reversed,  and  the  case  re- 
manded for  a  new  trial. 

[1]  After  the  case  had  been  so  remanded, 
tbe  plaintiff  filed  an  amended  declaration 


which  contained,  as  did  the  original  declara- 
tion, the  six  common  counts  and  two  special 
counts,  numbered  as  7  and  8.  Thereupon  the 
defendant.  Parks  &  Son,  filed  tbe  general  is- 
sue plea  and  a  demurrev  to  the  seventh  and! 
eighth  counts  of  the  amended  narr.  These 
demurrers  were  severally  sustained,  whereup' 
on  the  plaintiff  filed  a  ninth  count  to  tbe 
amended  declaration,  which  was  In  like  man- 
ner demurrer  to,  and  the  demurrer  sustained. 
In  each  of  these  three  counts^  the  seventh, 
eighth,  and  ninth,  the  theory  of  the  plaintiff 
was  that  the  defendants  had  sold  In  the 
neighborhood  of  1,600  tons  of  fertilizer  dur- 
ing that  season,  and  that  it  was  entitled  to 
recover  the  difference  between  the  cost  of 
manufacturing  such  fertilizer  and  tbe  con- 
tract price  for  1,600  tons,  under  the  clause, 
"You  agree  to  handle  our  goods  exclusively." 
In  response  to  a  demand  for  a  bill  of  partlcn- 
lars  an  account  was  filed  for  the  3%  tons 
sold,  which  was  said  to  be  filed  to  each  connt 
in  the  declaration.  After  the  sustaining  of 
the  demurrer  to  the  ninth  count,  an  amended 
ninth  count  was  filed,  in  which  the  plaintiff 
sets  forth  in  full  the  alleged  contract  between 
the  parties,  consisting  of  the  offer  made  on  the 
17tb  June,  tbe  acceptance  of  it,  the  accom- 
panying letter  of  the  same  date  allowing  cer- 
tain abatements  in  price  on  all  ammoniated 
goods  except  bone  meal,  soft  ground  bone, 
and  dissolved  animal  bone,  and  a  lesser  dis- 
count on  dissolved  animal  bone,  together  with 
the  statement  that  on  alkaline  and  add  goods 
the  plaintiff  would  meet  Martin  &  White 
Company  prices ;  also  the  letter  of  June  20th, 
already  quoted,  and  the  accompanying  order. 
The  amended  ninth  count  then  goes  on  and 
alleges  the  additional  order  of  June  24th,  the 
refusal  of  the  defendant  to  order  or  accept 
more  than  3%  tons  of  fertilizer,  the  readiness 
and  willingness  of  the  plaintiff  to  carry  out 
his  contract,  that  the  defendant  sold  more 
than  1,600  tons  not  made  by  the  plaintiff, 
whereby  the  plaintiff  had  suffered  great  dam- 
ages. A  demurrer  was  also  filed  to  this 
amended  count ;  but  the  demurrer  was  over- 
ruled. This  presents  tbe  case  as  made  out 
by  the  declaration. 

The  contract  sought  to  be  set  up  by  the 
pleadings  thus  far  was  vague  and  uncertain 
in  two  respects,  viz.:  On  the  acid  and  alka- 
line goods  upon  which  the  plaintiff  agreed  In 
the  letter  of  June  17tb  to  meet  the  Martin  & 
White  Company  prices,  there  is  no  allegation 
that  these  ever  had  been  met  and  tbe  vague- 
ness as  to  the  amounts  of  fertilizer  to  be 
purchased  of  the  different  kinds  remained  as 
it  was  under  tbe  original  seventh  count,  and 
so  the  rulings  of  the  trial  court  in  sustaining 
the  demurrers  to  the  seventh  and  eighth 
counts  of  the  amended  declaration  filed  after 
the  remand,  and  to  the  ninth  count  as  orig- 
inally filed,  were  correct  for  the  reasons  set 
out  by  Judge  Pattison  in  the  former  opinion 
and  Wheeling  Steel  Co.  v.  Evans,  97  Md.  305, 
55  Atl.  873,  and  Thomson  v.  Gortner,  73  Md. 
482,  21  Atl.  871,  in  each  of  which  agreements 
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aa  fall  and  complete  as  the  one  In  this  case 
were  held  void  and  unenforceable.  It  is  sug- 
gested that  these  cases  have  in  effect  been 
OTerruled  by  Klrwan  t.  Roberts,  99  Md.  341, 
68  AtL  32.  But  we  do  not  so  interpret  that 
case.  The  agreement  there  was  for  the  sale 
of  oans  of  different  sizes  to  be  delivered 
.along  from  time  to  time  by  the  vendor.  The 
prices  for  the  various  sizes  were  different; 
but  the  deliveries  were  to  be  made  in  accord- 
ance with  certain  fixed  percentages  of  the 
entire  amount  of  the  order  monthly,  the  ven- 
dee to  designate  the  sizes  and  number  of  each 
desired  at  the  commencement  of  the  month. 
The  contract  was  attacked  upon  that  ground. 
Inasmuch  as  it  did  not  embody  the  total  num- 
ber of  each  size  of  cans  to  be  sold,  and  which 
the  vendee  was  to  receive,  that  it  was  there- 
fore too  vague  to  furnish  the  basis  for  an 
action  for  its  breach.  This  is  sometimes 
treated  as  an  option,  not  ripening  into  a  con- 
tract until  such  time  as  the  designation  is 
made;  but  there  was  evidence  in  that  case 
tending  to  show  tliat  a  designation  and  selec- 
tion of  sizes,  had  been  made  by  the  bookkeep- 
er, thus  rendering  certain  the  only  element 
of  the  contract  wUch  by  any  irassibility  could 
theretofore  have  been  regarded  as  xmcertain. 
The  present  case  is  therefore  rather  in  Une 
with  the  two  earlier  cases  cited  ttian  with 
the  case  of  Elirwan  v.  Roberts. 

[2]  With  regard  to  the  amended  ninth 
count  the  situation  is  somewhat  different. 
The  same  elements  of  vagueness  and  uncer- 
tainty remain,  but  there  is  the  added  element 
of  an  allegation  of  the  sale  ol  3^  tons  of  fer- 
tilizer under  the  alleged  contract,  and  that 
these  have  not  been  paid  for.  With  respect 
to  this  joinder  of  two  matters,  the  appellants. 
Parks  &  Son,  contend  that  this  count  was 
thereby  rendered  bad  upon  the  principle  an- 
nounced by  Judge  Burke  in  White  Automo- 
bUe  Co.  V.  Dorsey,  119  Md.  251,  86  Atl.  617. 
The  distinction  between  that  case  and  the 
present  is  a  very  plain  one ;  the  rule  applica- 
Ple  here  being  that  laid  down  by  Judge  San- 
bom  in  Cold  Blast  Trans.  Co.  v.  Kansas  City 
Bolt  &  Nut  Co.,  114  Fed.  77,  52  0.  C.  A.  25, 
57  L.  R.  A.  696,  that  accepted  orders  for 
goods  under  contracts  void  for  their  uncer- 
tainty, vagueness,  and  lack  of  mutuality 
may  constitute  sales  of  the  goods  so  ordered 
at  the  prices  named  in  the  contract,  but  they 
do  not  validate  the  agreement  as  to  articles 
which  one  of  the  parties  to  the  agreement 
refuses  to  sell  or  deliver  or  the  other  refuses 
to  purchase  under  the  void  contract,  because 
neither  party  is  bound  to  take  or  deliver  any 
amount  or  quantity  of  the  articles  thereun- 
der. See,  also,  Ashcroft  v.  ButterwortU,  136 
Mass.  511;  Thayer  v.  Burchard,  99  Mass. 
608 ;  Hoffman  v.  Maffioll,  104  Wis.  630,  80  N. 
W.  1032,  47  L.  R.  A.  427 ;  Crane  v.  Crane  & 
Co.,  105  Fed.  869,  45  C.  C.  A.  96.  Nor  is  this 
view  obviated  by  the  fact  that  for  goods  ae 
tually  sold  and  delivered  a  recovery  might  be 
had  under  the  common  counts.  Such  a  re- 
covery was  sought  on  the  basis  of  a  contract, 


the  price  named  In  the  contract  would  con- 
trol, and  in  this  case  the  order  of  June  20th 
liad  expressly  asked  that  the  order  "go  on 
the  fall  contract."  The  action  of  the  trial 
court  in  overruling  the  demurrer  to  the 
amended  ninth  count  was  therefore  proper, 
and  will  be  sustained. 

To  the  amended  ninth  count  thB  defendant 
filed  two  pleas,  the  first  admitting  a  promise 
as  to  the  sum  due  the  plaintiff  for  the  3% 
tons,  $70.25,  and  the  tender  to  the  plaintiff  of 
$81.42;  while  in  the  second  plea  they  en- 
deavored to  set  up  a  usage  by  which  undw 
similar  contracts  it  had  been  made  a  prac- 
tice only  to  order  and  pay  for  such  and  as 
much  goods  as  they  might  see  fit  These  pleas 
were  in  like  manner  demurred  to,  and  the 
demurrer  to  the  first  plea  was  overruled, 
and  that  to  the  second  sustained.  The  case 
then  proceeded  to  trial,  and  at  the  conclusion 
of  the  evidence  the  plaintiff  offered  six 
prayers,  and  the  defendant  three,  the  rulings 
of  the  court  on  which  constitute  the  first  bill 
of  exceptions. 

Other  exceptions  were  taken  upon  ques- 
tions of  evidence  during  the  progress  of  the 
trial ;  but  by  a  curious  and  unusual  method 
of  arrangement  these  all  appear  at  the  end 
of  the  record,  and  are  arranged  numerically  to 
follow  the  action  of  the  court  on  the  prayera 
In  order  to  see  the  applicability  of  the 
prayers  it  is  necessary  to  understand  some- 
thing of  the  coarse  of  the  evidence,  and  the 
exceptions  relating  to  evidence  will  be  con- 
sidered at  the  points  where  they  were  sever- 
ally raised  in  the  progress  of  the  case. 

[3, 4]  After  testifying  to  the  circumstances 
under  which  the  offer  of  June  17th  and  the 
letter  of  that  date  were  prepared  and  signed, 
the  introduction  of  the  letter  of  June  20th  in 
evidence  was  objected  to  by  the  defendant, 
and  its  admission  is  the  basis  of  the  second 
bill  of  exceptions.  This  letter  had  been  In- 
cluded in  the  declaration  and  was  a  part  of 
the  plaintitrs  case,  certainly  to  the  extent  of 
showing  that  the  goods  which  were  ordered 
upon  that  date  were  ordered  upon  the  basis 
of  the  supposed  contract,  and  at  the  prices 
contained  in  the  offer  of  June  17th.  It  was 
material,  first,  as  establishing  the  price  to  be 
charged  for  the  goods  which  bad  been  ship- 
ped, and  also  upon  which  to  make  a  claim  of 
ratification  of  the  contract  by  part  perform- 
ance. The  objection  to  it  was  general,  and,  if 
it  was  admissible  for  any  purpose  at  all  un- 
der such  an  objection,  the  court  was  clearly 
right  in  admitting  it;  this  is  so  familiar  a 
rule  of  evidence  that  a  citation  of  authori- 
ties in  support  of  it  is  needless. 

[S]  The  third  exception  was  taken  to  a 
question  put  to  Mr.  Griffith,  the  president  of 
the  plaintiff,  whether  Griffith  &  Boyd  Com- 
I)any  approved  the  contract,  to  wliich  he  re- 
plied, "We  did."  Exactly  why  this  question 
should  have  been  objected  to  when  it  was  it 
is  difficult  to  understand,  as  the  same  ques- 
tion had  been  substantially  asked  and  an- 
swered without  objection  only  a  tew  mo- 


Digitized  by 


Google 


Md.) 


PARKS  V.  GRIFFITH  &  BOTi>  C». 


585 


ments  before.  The  evidence  was  already  in 
the  case  without  objection  which  the  question 
sought  to  elicit  and  did  elicit,  and  certainly 
under  such  circumstances  no  prejudicial  er- 
ror can  be  predicated  npon  this  ruling  of 
the  court 

The  fourth  bill  of  exceptions  was  taken  to 
the  action  of  the  court  in  permitting  the 
same  witness,  Griffith,  to  answer  the  ques- 
tion, "Tell  what  orders  you  filled  under  It" 
The  declaration  had  set  out  the  orders  of 
Jane  20th  and  24th,  and  the  rules  applicable 
alike  to  the  sufficiency  of  the  declaration  and 
of  this  question  have  been  considered  in  dis- 
cussing the  demurrer,  and  from  what  was 
then  said  it  will  be  apparent  that  there  was 
no  error  committed  by  the  court  In  its  ruling 
npon  this. 

[S]  The  fifth  and  sixth  bills  of  exception 
both  InTolve  the  same  question,  namely, 
whether  it  was  competent  for  the  defendant 
to  prove  upon  cross-examination  of  the  plaln- 
tUTs  president  a  usage  of  custom  of  the  busi- 
ness, in  accordance  with  which,  under  con- 
tracts similar  to  that  In  this  case,  the  pur- 
chaser is  only  expected  to  buy  what  he  sees 
fit  Evidence  of  usage  may  be  and  frequently 
is  a  pertinent  element  in  cases  arising  on  im- 
plied contracts.  Where,  however,  the  terms 
of  an  express  contract  are  clear  and  spedflc, 
parol  evidence  can  never  be  admitted  to  con- 
tradict or  vary  those  terms,  and  the  only  pos- 
sible effect  that  the  evidence  here  sought  to 
be  introduced  could  have  had  would  have 
beem  to  vary  the  express  terms  of  the  instru- 
ment or  paper  supposed  to  constitute  a  con- 
tract which  had  been  offered  In  evidence. 
These  exceptions  cannot  be  sustained. 

On  June  24th  or  27th  Mr.  Noble  returned  to 
Chestertown  for  the  purpose  of  ascertaining 
what  the  Martin  &  White  Company  prices 
were,  but  was  unable  to  obtain  from  the 
Parka  the  desired  information,  so  that  he 
might  conform  to  the  undertaking  in  the  let- 
ter of  June  17th  to  meet  those  prices.  Not 
getting  the  information  on  this  visit  he  re- 
turned a  third  time  to  Chestertown,  between 
the  24th  and  27th  July.  On  the  occasion  of 
this  visit  he  saw  a  Martin  &  White  Company 
contract  in  the  hands  of  Claude  F.  Parks,  and 
the  latter  occupied  in  erasing  and  altering 
some  of  the  figures  contained  In  that  con- 
tract. Why  Mr.  Parks  did  this  it  Is  difficult 
to  understand,  that  he  did  do  it  is  not  denied, 
but,  whatever  the  reason  may  have  been,  Mr. 
Noble  decUned  to  accept  the  altered  figures 
of  Parks.  He  did,  however,  obtain  the  prices 
In  the  contract  from  Mr.  Barton,  the  sales- 
man for  the  Martin  &  White  Company.  On 
July  30th  the  Griffith  &  Boyd  Company  wrote 
to  Parks  &  Son,  as  follows : 

"We  hereby  accept  contract  made  with  you 
for  the  fall  season  by  our  Mr.  Noble,  dated  June 
17,  1910,  and  will  allow  you  the  following 
rebates  on  alkaline  and  acid  goods  to  conform 
with  the  Martin  &  White  Co.  prices  as  per 
agreement. 

Then  follows  a  list  of  rebates  on  eight  dif- 
ferent brands  of  fertilizers,  rebates  ranging 


from  60  cents  to  $1.55  per  ton,  thus  for  the 
first  time  making  certain  the  prices  upon  all 
of  the  goods  mentioned  in  the  offer  of  June 
17th.  The  receipt  of  this  letter  was  first  de- 
nied by  Mr.  Parks,  Sr.,  but  admitted  upon 
being  confronted  with  the  letter. 

[/,  8]  No  evidence,  however,  was  offered  to 
show  that  at  any  time  was  there  any  attempt 
to  designate  the  number  of  tons  of  each  or 
any  of  the  brands  named  in  the  offer  of  June 
17 tb  other  than  in  the  case  of  the  3^  tons 
ordered  upon  June  20th  and  24th. 

In  considering  the  prayers,  no  better  or 
clearer  guide  can  be  followed  than  the  rules 
laid  down  by  Judge  Sanborn  in  the  case  of 
the  Cold  Blast  Trans.  Co.  v.  Kansas  Bolt  & 
Nut  Co.,  supra,  and  which  are  the  same  rules 
that  were  applied  by  Judge  McSherry  in  the 
case  of  the  Wheeling  Steel  Co.  v.  Evans,  su- 
pra: 

"A  contract  for  the  future  delivery  of  per- 
sonal property  is  void  for  want  of  considera- 
tion and  mutuality  if  the  quantity  to  be  de- 
livered is  conditioned  by  the  will,  wish,  or 
want  of  one  of  the  parties ;  but  it  mav  be  sua- 
tained  if  the  quantity  is  ascertainable  other- 
wise with  reasonable  certainty.  An  accepted 
offer  to  furnish  or  deliver  such  articles  of  per- 
sonal property  as  shall  be  needed,  required, 
or  consumed  by  the  establi^ed  business  of  the 
acceptor  daring  a  limited  time  is  binding,  and 
may  be  enforced,  because  it  contains  the  im- 
plied agreement  of  the  acceptor  to  purchase 
all  the  articles  that  shall  be  required  in  con- 
ducting his  business  during  this  time  from  the 
party  who  makes  the  offer.  *  *  *  But  an 
accepted  offer  to  sell  or  deliver  articles  at 
specified  orlces  during  a  limited  time  in  such 
amounts  or  quantities  as  the  acceptor  may 
want  or  desire  in  his  business,  or  without  any 
statement  of  the  amount  or  quantity,  is  with- 
out consideration  and  void,  because  the  accep- 
tor is  not  bound  to  want,  desire,  or  take  any  of 
the  articles  mentioned." 

The  first  prayer  of  the  plaintiff,  which  was 
granted  by  the  court  had  relation  only  to 
the  3^  tons  which  had  been  delivered,  and 
from  what  has  been  said  already  the  grant- 
ing of  this  prayer  was  entirely  proper. 

[9]  The  second  and  third  prayers  as  they 
appear  in  the  record  are  in  inverted  order. 
The  third  prayer  is  in  these  words : 

"It  the  jury  shall  find  from  the  evidence  that 
the  defendanta  entered  into  the  contract  with 
the  plaintiff  that  is  recited  at  length  in  the 
plaintiff's  declaration  for  the  delivery  of  cer- 
tain fertilizers  manufactured  by  the  plaintiff, 
and  if  the  jury  shall  further  believe  from  the 
evidence  that  the  plaintiff  was  ready  and  will- 
ing to  comply  with  the  terms  and  conditions 
of  the  said  contract  of  sale  upon  its  part  to 
be  performed,  and  if  the  jury  shall  further 
believe  from  the  evidence  that  the  defendants 
upon  their  part  ordered  and  received  port  of 
said  fertilizers  mentioned  in  said  contract  and 
failed,  neglected,  and  refused  to  order  and  re- 
ceive part  of  said  fertilizers  mentioned  in  said 
contract  of  sale  offered  in  evidence  and  set 
forth  in  the  declaration,  then  their  verdict 
should  be  for  the  plaintiff." 

This  was  granted.  It  assumes  the  suffi- 
ciency of  the  papers  set  out  in  the  pleadings 
and  evidence  as  constituting  a  vaUd  contract, 
if  their  genuineness  was  found  by  the  Jury. 
For  the  reasons  stated  this  was  erroneous, 
and  the  prayer  should  have  been  rejected 
The  plaintiff's  second  prayer  was  upon  the 
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flC  *»«^f— .  aad  Oew  were  vpao 
the  tbeorj  amtaintd  fn  the  idalnturs  tUid 
pr^er.  Mnee  It  was  error  t»  have  sranted 
ttet,  it  warn  likewiw  error  to  bSTe  sranted 
tbe  aeeond  prayer. 

Tlie  pUlntflTa  CMirtti  pcajcr  waa  on  the 
qneadon  of  dUcooBta,  and  was  ewrect.  Tbe 
pUiBtUCa  fifth  and  rixtti  pra/ers  were  both 
baaed  npon  the  theory  ot  tbe  nUtdUr  oC  the 
eoBtract,  and  were  properly  rejected. 

t1«]  By  the  defendanfa  flrat  prayov  the 
ilsbt  of  nearttj  by  the  plalntUTa  waa  eon- 
oeded  to  the  amonnt  at  WtOJSS,  with  Interest 
la  the  "dlacretlon  of  tbe  Jnry  from  December 
1,  1910.  to  May  18.  tBUZT  TfaU  excluded  tikt 
eJetnent  of  damages  for  a  breach  of  tbe  ao- 
caltod  contract  from  the  consideration  at  the 
Jnry,  and  waa  eorrect  in  principle^  and  ahonld 
not  have  been  wholly  rejected.  Jnst  why  the 
Jnry  ahonld  hare  been  Undted  im  the  matttf 
«f  interest  to  May  IS,  1912,  ia  not  dear;  bat 
the  error  was  one  wbidi  oonld  hare  been 
jreadily  corrected  by  tbe  ooort. 

cm  Tbe  aeeond  and  Uilrd  prayera  of  the 
defendanta  were  both  baaed  apon  the  same 
line  of  defense,  namely,  the  theory  of  a  refns- 
al  of  the  Griffith  A  B^d  Company  to  meet 
the  prices  of  the  Martin  A  White  Company. 
Mr.  Clande  F.  Parks  did  testify  to  soch  a  re- 
fusal, notwithstanding  the  letter  of  the  plain- 
tiff of  Jnly  30tb;  and,  as  the  first  prayer  of 
the  defendants  had  at  that  time  been  rejected 
by  the  trial  conrt,  they  were  entitled  to  hare 
tbe  verdict  of  tbe  Jnry  npon  this  defense:  Of 
tbe  two  prayers  tbe  second  was  less  open  to 
criticism  than  the  third,  and  no  rererslble 
error  can  be  ascribed  to  tbe  conrt  for  its  ml- 
ing  on  these  two  prayera 

What  baa  been  said  snffldently  disposes  of 
both  tbe  appeals  contained  in  this  record, 
and  the  judgment  appealed  from  will  be  re- 
versed, and  tbe  canse  remanded  for  a  new 
trial,  or  snch  further  proceedings  as  may  be 
appropriate. 

Judgment  reversed  and  canse  remanded, 
tbe  costs  in  both  appeals  to  be  paid  by  the 
Griffith  tc  Boyd  Company. 


(«•  N.  J.  U  TO 

STATE)  V.  BOTD. 

(Supreme  Conrt  of  New  Jersey.    July  27, 1914.) 
(BvUoiut  by  the  Court.) 

i.  JUBT   (I    29*)    —   KlOHT  TO   JUBT  TSUI.  — 

Waivkb. 

A  party  indicted  for  a  high  misdemeanor 
wbo  waives  trial  by  Jury  and  ia  tried  before  tbe 
court  withoQt  a  jnry  by  his  own  consent  is  not 
«Dtitled  to  a  reversal  on  the  ground  that  his 
riirht  to  a  trial  by  an  impartial  jury  was  in- 
fringed. 

[Kd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  197-203;   Dec.  Dig.  !  29.*] 

■2.   INDICTMBNT    AND    InFOBUATION    (|    116*)— 
INCITINO    TO   DXSTBTTCTION    OV    PbOPKBTT— 

SuvnciBNOT. 

Under  Crimea  Act,  nl.  Be  (2  Comp.  St. 
1910,  p.  1744 ;  P.  L.  1908,  p.  577),  denouncing 
tbe  inciting  to  the  unlawful  burning  or  destruc- 


tksi  of  pabGc  or  private  puniatj.  the 
use!  by  drfeodsat  as  tiaugti  ia  the  iadSetneat 
ktU,  in  eonaectiaa  with  the  tcsdHb  of  the  acts 
adroeated  as  diselttd  fay  the  ciidwee,  t» 
amoaat  to  tlw  destmctioa  of  private  ptoperty. 
[Ed.  XotCL— For  other  oacK.  see  ladictmcat 
and  Infaniiatiaa,CeBt.  Dig.  i  309;  Dec  Dig.  f 
U6.»l 

3.  IjniicntxaT  axv  InoniAnos  Q  ]39*H' 
Onnecnoif— Waivks. 

Tbe  aoestioB  whether  the  iaiHilitiit  Amdd 
have  specified  the  owner  or  uniieia  of  property 
wlKMe  dectnictioD  was  advocated,  ia  viola  tiosi  of 
P.  Li.  1908,  pk  577,  not  eonndered  because  not 
lalwd  befixe  the  jvy  was  swora,  as  lequiicd 
Iqr  section  44  of  the  Criminal  Piueedui*  Act 
(Act  June  14.  1896  (P.  I.,  p.  8810. 

[Ed.  Note.— For  odier  eaaes,  see  Indlctaent 
and  Information,  Cent.  Dig.  i  473;  Dec  Dig.  | 
139.*] 

4.  O>KSTtTUTi0KAi.  Law  (H  90,  2S0.  2S8*)— 
CaniiHAi,  Law  (|  45*)  —  Sfbbot  TKiai.  — 
PaarABATtON  fob  Ttaai.  —  Dun  PaocEaa  — 
Eqdai,  PBomcnoii— FUxooif  or  Spbscs. 

The  act  P.  Ll  1908}  p.  577,  does  not  violate 
the  oonstitotional  pronaions:  (a)  Const.  U.  S. 
Amend.  &  (b)  Coost.  D.  8.  Amend.  14.  (c) 
CooMt  D.  8.  Amend.  1.  or  Const.  N.  J.  art.  1. 
f  5  (liberty  of  veech,  etc). 

[Ed.  Note.— For  other  cases,  see  CVtnstitntiatt- 
al  Law,  Cent.  Dig.  H  172,  7il-713,  748;  Dec 
Dig.  H  90,  250.  258  ;<  Criminal  Law.  Cent  Dig. 
f  52;   Dec  Dig.  {45.*] 

6k  CanaNAi,  Law  (f  46*)— Imnruia  to  Cana 

— KrjtMBUTa  OF  Offbnsb. 

To  constitute  a  violation  of  P.  U  190S,  Pk 
677,  it  is  not  necessary  that  the  destruction  of 
property  advocated  shall  have  taken  place  in 
taeL 

[Ed.  Note. — For  other  cases,  see  Griminsl 
Law,  Cient.  Dig.  i  62;   Dec  Dig.  f  46.*] 

Error  to  Court  of  Qoarter  Seastais,  Fas- 
sale  Connty. 

Frederick  Boyd  was  convicted  of  inciting 
to  tbe  destruction  of  property  in  violation  of 
Crimes  Act,  pL  6e  (2  Comp.  St  1910,  p.  1744; 
P.  L.  1908,  pk  577),  and  brings  error.  Af- 
firmed. 

Argued  February  term,  1914,  before  GUM- 
MERB,  a  J.,  and  PABKEB  and  KALISCH. 
JJ. 

Henry  Marelll  and  Gustav  A.  Hnnzlker, 
both  of  Paterson,  and  Gilbert  E.  lEloe.  Of 
New  York  City,  for  plaintiff  In  error.  Bfl- 
chael  Dunn.  Prosecutor  of  Pleas,  of  Pater- 
son, for  the  StatCk 

PARKER,  J.  The  defendant  was  Indicted 
under  the  statute  of  1908,  set  out  In  2  Com- 
piled Statutes  1910  as  section  5e  of  the 
Crimes  Act,  p.  1744,  providing  that  any  per- 
son who  shall  In  public  or  private  by  speech, 
etc.,  advocate,  encourage,  justify,  praise  or 
incite  the  unlawful  burning  or  destruction  of 
public  or  private  property,  etc,  shall  be 
guilty  of  a  high  misdemeanor.  There  were 
two  indictments,  both  of  which  charge  that 
there  was  a  public  meeting  during  the  strike 
of  silk  mill  workers,  and  that  at  this  meet- 
ing the  accused  did  unlawfully  and  willfully 
and  by  speech  advocate,  encourage,  and  In- 
cite the  said  persons  so  assembled  at  said 
meeting    to    the    unlawful    destruction    of 
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private  property  dtnate  In  the  dty  of  Pater- 
son.  The  Indlctraents  then  go  on  to  quote 
what  the  defendant  said,  and  In  both  of  them 
it  la  averred  that  he  recommended  the  use 
by  the  strikers  of  what  Is  called  sabotage, 
consisting  of  Injury  to  the  material  or  to  the 
machine  on  which  they  were  employed.  In 
the  first  indictment  he  recommended  that 
tbey  "put  a  kink  into  the  warp"  and  "fix 
vp  a  little  Bometiilng  in  the  dye  box."  The 
second  Indictment  alleges  that  he  recommend- 
ed the  use  of  vinegar  on  the  reeds,  sandpaper 
on  the  spindle  of  silk,  and  a  certain  diemical 
In  the  dye  box,  all  for  the  purpose  of  making 
the  product  anmercbantable,  and  preventing 
nonunion  workers  from  doing  their  woric. 

[1]  The  case  is  submitted  on  briefs.  The 
first  point  made  by  the  plaintiff  in  error  is 
that  the  court  did  not  have  Jurisdiction  of 
the  cases,  in  that,  though  the  record  proper 
shows  that  the  defendant,  after  being  indict- 
ed In  the  quarter  sessions,  waived  trial  by 
jury  and  was  tried  before  the  court  of  special 
sessions  in  due  form  as  provided  by  the  stat- 
ute, the  stenographic  transcript  and  the 
judge's  certificate,  pursuant  to  section  136 
of  the  Criminal  Procedure  Act,  show  that. 
Instead  of  being  tried  in  the  special  sessions 
before  the  court,  the  trial  was  had  in  the 
quarter  sessions  without  a  jury.  This  is 
°  alleged  for  error.  Evidently  the  trial  was 
condncted  in  the  special  sessions  as  stated  in 
the  record;  and  the  stenographer's  entry 
that  it  was  in  the  quarter  sessions,  as  well  as 
the  judge's  certlflcate,  are  mere  clerical  er- 
rors, and  could  be  amended;  but  if,  in  fact, 
the  trial  was  in  the  quarter  sessions,  the  case 
of  State  V.  Stevens,  84  N.  J.  Law,  561,  87  Atl. 
118,  a  decision  by  this  court,  is  in  point,  and 
decisive  against  the  present  contention. 

[2]  The  second  point  is  that  the  indlc^ 
ments  do  not  charge  the  commission  of  any 
crime,  in  that  the  langnage  qnoted  did  not 
incite  the  destruction  of  property,  bat  mere- 
ly the  injuring  of  property;  but  it  appears 
by  the  evidence  in  the  case  that  resort  to  the 
measures  advocated  by  the  defendant  would 
result  in  the  destruction  of  property,  and 
we  think  there  is  no  merit  in  this  point,  or  in 
the  point  that  the  second  indictment  does 
not  charge  that  the  unlawful  destruction  of 
property  was  sought  The  quoted  language 
diq;K>seB  of  this  claim. 

[3]  It  is  also  alleged  that  the  indictments 
do  not  specify,  nor  does  the  evidence  disclose, 
any  owner  of  the  property  to  be  injured,  or 
that  there  was  any  owner  of  it  The  point 
might  perhaps  be  material  if  it  had  been 
made  at  the  proper  time,  bat  It  was  not 
Section  44  of  the  Criminal  Procedure  Act 
provides  that  every  objection  to  an  indict- 
ment for  form  or  substance  apparent  on 
Its  face  shall  be  taken  by  demurrer  or  mo- 
tion to  quash,  before  the  Jury  shall  be  sworn, 
and  not  afterwards;  and  our  cases  bold  that 
an  objection  not  so  taken  is  barred  thereafter. 
Mead  t.  State,  53  N.  J.  Law,  601,  23  Atl.  264; 
State  T.  Alderman.  81  N.  J.  Law,  540.  78 


AtL  283.  niere  was  a  motion  to  quash,  but 
an  examination  of  the  grounds  then  urged 
shows  that  the  point  now  made  was  not  specif- 
ically presented  to  the  court  The  general 
proposition  was  stated  that  the  indictments 
failed  to  charge  a  crime,  but  no  specific  de- 
fect was  pointed  out  We  therefore  find  it 
unnecessary  to  consider  whether  the  Indict- 
ments were  defective  In  falling  to  designate 
the  owner  of  the  property  referred  to. 

It  is  further  urged  that  the  evidence  fail- 
ed' to  establish  the  commission  of  a  crime. 
The  principal  claim  made  under  this  point  is 
that  there  was  no  evidence  to  indicate  that, 
if  the  advice  of  the  speaker  had  been  follow- 
ed, there  would  have  been  a  destruction  of 
property.  We  think  that  this  Ignores  some 
of  the  evidence,  and  that  it  is  very  clear 
that,  if  the  Jury  believed  the  state's  witnesses 
there  would  have  been  in  such  case  a  de- 
struction of  property. 

[4]  The  fourth  point  is  an  extended  disease 
sion  of  the  proposition  that  the  statute,  as 
construed  by  the  prosecutor,  is  unconstitu- 
tional, as  in  conflict  with  the  following  con- 
stitutional provisions: 

(1)  The  sixth  amendment  to  the  United 
States  Constitution,  providing  for  speedy 
trial  of  the  accused,  information  of  the  ac- 
cusation, right  to  procure  witnesses,  eta. 
No  specific  transgression  of  this  amendment 
by  the  act  in  question  la  pointed  out,  and  w» 
know  of  none. 

(2)  The  fourteenth  amendment  (due  pro- 
cess of  law  and  equal  protection  of  the  laws). 
The  point  made,  as  we  understand  It,  is 
that  "inciting''  to  a  crime  is  of  a  psychologic 
and  imaginative  character,  and  that  the  act 
is  void  for  uncertainty.  What  this  has  to  d» 
with  the  fourteenth  amendment  we  fall  tO 
see.  Generally  considered,  if  acts  denounc- 
ing incitement  to  crime  are  void,  the  theory 
of  accessory  before  the  fact,  aiding,  abetting, 
and  encouraging  crime,  and  the  great  mass 
of  criminal  legislation  of  this  and  cognate 
character,  would  have  to  be  erased  from  the 
books. 

(3)  The  sixth  paragraph  of  the  first  amend- 
ment of  the  United  States  Constltation, 
There  Is  no  such  paragraph. 

(4)  The  first  amendment,  and  section  6  of 
article  1  of  the  New  Jersey  Constitution 
(liberty  of  speech  and  of  the  press). 

The  same  point  was  made  in  State  ▼.  Quin- 
lan,  argued  at  the  November  term,  1913,  of 
this  court  (91  Atl.  Ill),  and  what  was  said  in 
the  opinion  In  that  case  by  Mr.  Justice 
Kallsch  is  pertinent  here.  The  Qninlan  in- 
dictment was  based  upon  the  same  statute, 
and  the  language  charged  therein  advocatecB 
personal  violence  instead  of  injury  to  proper- 
ty. The  fundamental  answer  to  the  iwlnt 
raised  is  that  free  speech  does  not  mean  un- 
bridled license  of  speech,  and  that  language 
tending  to  the  violation  of  the  rights  of  per- 
sonal security  and  private  property,  and  to- 
ward breaches  of  the  public  peace,  is  an 
abuse  of  the  right  of  free  speech,  for  whlch^ 
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tf  Hut  -mirr  .wmivMamul  'acm^gantit  berr^* 
tt4,  a*  wtumr  tt  nagMttbit,     ImOtemeaz. 
t»  tte  awamfagtoa  »i<  «  grfcaft  it  >  Bife>iigaie*a- 
«r  M  'Wmnnw  :anr,  «^<>(k«r  c&«  «xtai»  a<l-, 
«4i!aiM4  h«  MCsa.;?  ewiiaviiail  «r  muc  ■'•care  i 
¥,  Qi\.r^jt:i.  npcai;  and  t!ua  tj  tiui  rtvjc^  ■ 
«€  »K!iif,iityt  «lu>fJs«r  tli«  crlas*  a«t7«at«<t  !>e 
ft  febW7  or  ft  fti.i.wlitftKftSAt'  02  C^e.  !.«&  aa<l 
esjMft  •>lt««fi.    T&ft«  tli«  rt^^ltc  «<  fne  jveeeb  b 
wtC  «iiJin:t«f  la  w«a  setUcd.    6  C/e.  a»2.i 
Awl  is  foicte  T,  Mm*,  171  X.  T.  423,  M  X.  | 

dMt  fr«t>fivi»  of  tbe  pccfti  vaa  sot  proowted 
by  Omt  Oxi:4tU';t:'>ft  to  tbe  «9a«:.t  »f  ioAtfr- 
IttT  ft«WjipAc«r  ftrtbtlcs  a4r<»ea£;as  tbe  mar- 
ker «<  p<i.'/:t«  rjOf^Aja.  We  iMuA  tbe  a»aK 
IMOtt  VP'/A  tbe  v^xA  v/w  txImA. 
(f )  Th^  Uitt.  point  Bade  to  im  follows: 
Tf.v^rlr  <»w«trM4  a«  itafc^tt  a^  ke  kuld 
«M«tit'.*>i«a>,  b^t,  •»  eMMtrMd,  it  kas  aot 
iMft  *fay;ftt«4  by  tk*  Mindaftt." 

Wft  nuOmtaad  the  erguateut  made  Oder 
tUf  p<!4itf  t»  BMfta  tbat  the  sUtote  alMMild 
few  nft4  aa  mekiag  criuOnMl  tbe  aOrocaer  of 
4e«trnetlon  of  piwpcit/,  etc:,  onl7  wlwn 
eoopt«4  wltb  tome  •eta  of  destraedoa  in  por- 
•■aiM*  of  aocb  iMrocnef,  and  tliat  tlie  evl- 
dcae*  doM  not  idMnr  tluU  any  audi  act  was 
eoonnttteil  Tben  aiiiwafa  to  be  no  erldenoe 
to  abow  that  aar  audi  act  was  coamiitted. 
bat,  tm  Ima  been  aald  already,  tbe  act  of 
IndtenMiDt  ia  criminal  wiietber  tlie  crime 
adrocat«d  Im  committed  or  not.  Ttato  di»- 
Vtmee  of  all  tlie  polota  tbat  are  nrged  a<ainat 
tbe  ooDTictfoiL 

tbe  foAfotent  win  be  alBrmed. 


BL  BL  HffT  4f  FTiruiriii/tiHi,  Sir 
MlZaxA  C  TaAee.  af 


for  »- 


ibftft  X.   Al- 


In  ra  ALPAL'OH'8  ESTATE. 

(Pt«n>t«tir«  Court  nf  New  Jersey.     July  14. 
1914.) 

ZXtCVIOtm   AMD    Aimi5I8TBAT0Ba    (I    17*)   — 

Humr  TO  ApPOiiiTins^i— "Next  or  Kin"— 

UarnKK  or  Znczur.nt. 

Orphan*'  Coart  Act  (P.  L.  1898,  p.  724)  i 
27,  pruvidM  ttiat  if  any  perton  die  intestate,  or 
if  tne  execut'ir  renounces,  then  administration 
shall  b«  grant'fd  to  the  widow  or  next  of  Icin. 
(fT  tn  some  of  them;  otherwise  to  sucb  other 
^.num  as  will  accept  tbe  same.  Held  tbat, 
whxrs  ifcfflimt  died  leavinc  a  widow  and  two 
fflinrir  children,  sod  tbe  widow  renounced  her 
rlKfat  to  administration,  decedent's  mother, 
thmiKb  of  Un,  was  not  "nest  of  kin,"  which 
means  one  entitled  to  distribation,  and  she  was 
not  entitled  to  adminiatration  aa  against  a 
■tranxer  nominated  by  the  widow. 

(ICd.  Note,— For  other  cases,  tee  Executors 
and  Adminlstraton,  Cent.  Dig.  H  4&-B9;  Dec. 
Dig-  I  17.» 

For  other  definitions,  see  Word*  and  Phrases, 
vol,  0,  pp.  4708-4804 ;  vol,  8,  p.  7732.] 

Appeal  from  Orphans'  Court,  Htinterdon 
County. 

Judicial  aettlement  of  the  estate  of  John 
M.  Alpaugh,  deceased.  From  an  order  ap- 
pointing John  Young,  a  stranger,  administra- 
tor of  the  estate  on  the  nomination  of  the 
widow,  decedent's  mother  appeals.    Affirmed. 


BACKER   Ties  OnEftazT. 

fem^  died  tnmnvt,  Icft-rnup  « 

cwo  Mtaee  ckiJiraL 

zer  tiz3x  to  aitmt-rtaret;  asii  opaa  ber  le- 

TiatA  ietzen  w«se  gnatwi  t»  JoAb  T«ia& 
I*  afrsTtgrr      TW  mocker  tC 
'  wkcae  ap{.ii£a£Ka  Car 

iw>w  appcaia,  aad  by  : 
^  aaele  qcestio*  is  pccacncnl  for  detcmuaa- 

tioo.  Ttz^  wketbcr  tlK 

to  adml^vfater.    Ftaxasiapb : 

Com  Aa.(P.u  wofi.  PL  "nst  \ 

"It  anr  pawom  £e  incota^  «r  if  the  i 
tor  najoti  ia  say  tcatsioeat  rm 
tor!^p,  cr  aejiiKt.  t.r  ue  v[i<Ke  of  forty  days 
after  die  death  of  tbe  testxtor,  ts  piove 
ttnmmeaX,  tbca  adnuastTso:^  <)<  the 
ehaneis  and  eredits  of  SDch  isicstate  sr  tt 
temator  with  tite  testaaeit  —•■^*tHL  dull  be 
eoBBiitted  or  granted  to  tite  wh1.jv  or  tite  next 
of  kin  of  sock  intestate  or  testator,  or  to  some 
if  th^  ar  aay  ot  tittm  will  accept 


the  aaoe:  and  if  none  a<  thea  wiU  aocepC 
tlieiea^  then  to  mefa  oclier  proper  pctBoa  or 
persons  aa  win  accept  tlie  aanae. 

Hie  lesignatlOB  of  the  sridow  and  tile  dia- 
abUity  of  the  difldren— tbe  next  et  kin— 
rendered  oitirdy  inapplicable  the  mandate 
of  the  atatnte,  and  left  tbe  probate  court  free, 
in  the  exerdse  at  a  aoond  discietk»,  to  ap- 
point any  pnqwr  perscm  to  administer  tbe 
estate.  While  tbe  motber  was  of  kin.  sbe 
was  not  the  next  ot  Idn  ot  tile  deoeaaed.  with- 
in the  meaning  of  tbe  atatnte;  L  e.,  next  of 
kin  entitled  to  dlstribotioiL  The  Impera- 
tiTe  command  of  tlils  legislation  Is  Umited 
and  restricted  In  Its  operatkma  to  a  dass  to 
which  the  appellant  does  not  lielong.  It  does 
not  require  tbe  grant  to  be  made  to  the  neus 
est  of  tein  qnallfled  to  act.  Woodruff  t. 
Snoorer,  45  AU.  88a 

The  D^nan's  Caae,  75  N.  J.  Eq.  (H  Bnch.) 
107,  71  Atl.  668,  is  cited  by  tbe  counsel  of 
the  appellant  as  holding  an  <vposite  view. 
I  do  not  so  understand  it.  In  tliat  case  the 
husband  of  the  deceased,  who  was  entitled 
to  her  personal  property,  failed  to  aH>Iy  tot 
letters.  After  bis  death  his  executor  and  tbe 
deceased  wife's  brother,  respectlTely,  peti- 
tioned to  be  appointed.  Chancellor  Walker 
directed  the  orphans'  court  to  issue  letters  to 
the  brother,  because  of  his  statutory  right 
He  was  tbe  next  of  idn,  In  fact,  within  the 
definition  of  the  statute.  The  present  appel- 
lant occupies  no  such  position. 

That  the  probate  court's  discretion  was 
judiciously  exercised  is  not  brought  into  ques- 
tion. The  court's  appointee  was  selected  by 
the  widow  and  the  natural  guardian  of  the 
next  of  kin.  Wms.  on  Ex,  "SBS ;  Cramer  t. 
Sharp,  49  N.  J.  Eq.  (4  Dick.)  558,  24  AU.  982. 

The  decree  under  review  will  be  affirmed, 
with  costs. 


•ror  otbsr  cuss  ms  asm*  topic  sad  Motion  NUUBEB  in  Dm.  Dig.  £  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexss 


Digitized  by 


Google 


N.J.) 


DOIiTON  ▼.  PUBLIC  SERVICE  ELECTBIC  CO. 


589 


(88  N.  J.  Bq.  560) 

DOLTON  T.  PUBLIC  SEBVIOE  ETLECTHIC 
CO. 

(Court  of  Chancery  of  New  Jersey.    July  10, 
1914.) 

1,  liLBCTBICITT     (J    9*)— POLBS    AND    WlBBS— 

Maintenance— BioHTS  in  Stbeetb. 

Where  an  electric  company  was  under  con- 
tract to  light  the  streets  of  a  township,  it  was 
authorized  under  its  franchise  to  construct  and 
maintain  in  the  streets  poles  and  wires  of  suffi- 
cient size  to  enable  it  to  perform  its  contract, 
but  it  had  no  authority,  as  against  abutting 
property  owners,  to  install  and  maintain  in  the 
streets  poles  of  much  greater  size  than  would  be 
required  to  sustain  its  wires  necessary  for  its 
public  service  contract,  in  order  to  maintain  a 
nigh-tension  transmission  system  for  the  sale 
of  electrici^  for  private  use. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  4 ;  Dec.  Dig.  i  9>] 

2.  Elkctbicitt  (§  6*)— Steekts— Ebection  ov 
Poles— Pbopertt  Ownebs— Injubt  to  Be- 

TEBSION.    ■ 

Where  an  electric  company  wrongfully 
erected  massive  poles  in  a  street  in  order  to 
carry  a  high-tension  transmission  system,  the 
trespass  was  permanent,  and  coustituted  an  in- 

i'ury  to  the  reversion  for  which  an  action  would 
ie. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  6.»1 

Suit  by  William  Dolton  against  tbe  Public 
Service  Electric  Company.  Bill  sustained, 
but  injunction  denied. 

Bichard  S.  Wilson,  of  Trenton,  for  com- 
plainant Frank  Bergen,  of  Newark,  for  de- 
fendant. 

BACKES,  v.  C.  As  a  part  of  its  general 
plan  of  construction  for  the  distribution  of 
electricity  for  light,  heat,  and  power,  the  de- 
fendant erected  two  poles  on  the  highway  In 
front  of  the  complainant's  lot  in  the  town- 
ship of  Hamilton,  count;  of  Mercer,  and 
strung  upon  them  wires  for  public  and  pri- 
vate lighting,  as  well  as  the  wires  of  a  high- 
tension  transmission  system,  of  a  voltage  of 
13,200  Tolts;  all  without  the  complainant's 
consent.  After  the  filing  of  the  bill  the  de- 
fendant moved  the  poles  to  adjoining  prop- 
erties, from  which  the  wires  now  suspend  in 
front  of  the  complainant's  house. 

[1]  The  defendant  is  under  contract  with 
the  township  to  light  some  of  its  highways 
with  electricity,  and  for  this  purpose  It  un- 
donbtedly  has  statutory  power  to  erect  poles 
and  string  wires;  but,  in  masslveness,  the 
poles  put  on  the  complainant's  property  are 
out  of  all  proportion  to  the  requirements  for 
local  lighting,  and  as  to  them  this  case  is 
governed  by  Thropp  v.  Public  Service  Elec- 
tric Co.,  91  Atl.  318,  docket  36,  Just  decided. 

The  right  to  maintain  in  front  of  the  ccnn- 
plalnant's  property  the  high-tension  wires 
and  wires  for  private  lighting  raises  another 
question  which  is  suggested  by  the  com- 
plainant, but  is  not  argued  or  supported  by 
authorities  in  his  brief,  and  which  is  errone- 
ously assumed  by  the  defendant's  counsel  to 
have  been  settled  In  this  state.    In  the  five 


cases  submitted  In  the  brief  of  defendant's 
counsel  as  "absolutely  decisive  upon  this 
point,"  the  question  of  the  Invasion  of  the 
property  rights  of  abutting  owners  by  the 
swinging  of  telegraph,  telephone,  or  electric 
lighting  lines  in  front  of  their  properties 
was  either  not  involved  or  the  observations 
of  the  Judges  thereon  were  obiter. 

The  legislative  grant  to  corporations  like 
the  defendant  of  the  right  to  use.  the  high- 
ways of  the  state  for  the  purpose  of  erecting 
poles  to  sustain  the  necessary  wires  upon 
first  obtaining  the  consent  in  writing  of  the 
owners  of  the  soil  {P.  L.  1896,  p.  322)  was,  in 
Summit  v.  New  York  &  N.  J.  Tel.  Co.,  57  N. 
J.  Eq.  02  Dick.)  123,  41  Aa  146,  and  in  East 
Orange  y.  Suburban  Electric  Light  &  Power 
Co.,  59  N.  J.  Eq.  (14  Dick.)  563,  44  Aa.  628, 
held  to  be,  so  far  as  the  complaining  munic- 
ipalities were  concerned,  a  grant  within  the 
public  easement,  and  regarding  which  they 
had  no  standing  to  complain.  In  the  first- 
mentioned  case  the  wires  were  strung  across 
streets,  and  In  the  second  they  were  hung 
along  an  avenue  upon  the  poles  and  right  of 
way  of  a  telephone  company.  In  neither  case 
was  private  property  involved,  and  in  the  lat- 
ter case  Vice  Chancellor  Pitney  points  out 
that  the  rights  of  the  owners  of  the  soil 
were  not  brought  in  question  and  could  not 
be  Invoked  by  the  municipality  in  support  of 
Its  proposed  action  to  tear  down  the  wires, 
to  restrain  which  the  suit  was  brought  His 
views,  that  the  permission  given  by  the  act  of 
1896  is  quite  sufitdent  of  itself  to  authorize 
the  mese  act  of  suspending  wires  across  the 
street  and  that  no  action  on  the  part  of  the 
municipal  authorities  was  necessary  to  au- 
thorize it  were  Intended  only  to  meet  the 
claim  of  Qie  municipality  of,  the  right  to  ob- 
struct and  Interfere  with  the  sovereign  grant 

Boake  V.  Am.  Telep.  &  Teleg.  Co.,  41  N.  J. 
Eq.  (14  Stew.)  35,  2  Atl.  618,  and  Blancbard 
V.  Eastern  Pennsylvania  Power  Co.,  80  N.  J. 
Eq.  (10  Buch.)  10,  83  Atl.  505,  were  on  mo- 
tions for  preliminary  Injunction  to  restrain 
the  stretching  of  wires  (one  for  the  telephone, 
the  other  for  electric  lighting)  in  front  of 
the  complainant's  properties.  The  motions 
were  denied  because  the  complainant's  rights 
which  were  sought  to  be  protected  were 
doubtfuL  It  Is  true  that  in  the  former  Chan- 
cellor Bnnyon  remarked  that  "the  Legisla- 
ture of  this  state  appears  to  have  considered 
that  the  use  of  the  street  so  far  as  the  wires 
are  concerned,  was  not  a  violation  of  the 
rights  of  the  owner  of  the  soil  in  the  street; 
for,  while  it  recognizes  such  rights  as  to  the 
erection  of  poles,  it  does  not  do  so  as  to  the 
wires";  although  he  added  that  he  did  not 
intend  to  express  any  opinion  at  that  time 
upon  the  merits  of  the  case,  and  that  in  dis- 
posing of  the  motion  It  was  enough  that  it 
api)eared  that  the  complainant's  right  was 
not  clear.  In  the  latter  case  Vice  Chancel- 
lor Emery  gives  his  impressions  of  the  con- 
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stractlon  to  be  given  to  the  statute  of  189(S, 
above  quoted,  as  requlrliig  the  consent  of  the 
owners  of  the  soil  over  which  the  wires  are 
suspended,  as  well  as  the  owners  of  the  soli 
on  which  the  poles  are  located. 

The  last  case  cited  by  the  defendant  Is 
that  of  Paterson  Railway  Co.  v.  Grundy,  51 
N.  J.  Eq.  (6  Dick.)  213,  26  AU.  788,  In  which 
the  question  was  whether  a  street  railway 
had  the  right  to  stretch  feed  wires  In  front 
of  an  abutting  owner's  property  without  his 
consent,  and  in  concluding  that,  it  authorized 
so  to  do  by  statute,  it  was  not  such  an  inva- 
sion of  the  defendant's  right  of  adjacency  as 
to  entitle  him  to  compensation,  he  points  out 
the  distinction  of  the  use  of  streets  by  tele- 
phone and  telegraph  (electric  light)  compa- 
nies and  street  railways  to  be  that  the  latter 
is,  and  the  former  are,  not  consistent  with 
the  character  of  a  highway,  and  dtes  Balsey 
V.  Rapid  Transit  Street  Ry.  Co.,  47  N.  J.  Eq. 
(2  Dldc)  380,  20  Atl.  858. 

I  have  analyzed  these  cases.  In  .  order  to 
persuade  counsel  that  the  question  which 
was  so  nonchalantly — ^perhaps  unthinkingly 
— handed  up,  and  which  to  me  seems  to  be 
one  of  great  Importance,  both  to  property 
owners  and  public  service  corporations,  re- 
mains undecided  In  this  state,  and  that  It 
Should  not  be  finally  passed  upon  until  after 
a  careful  examination  and  full  discussion 
by  counsel;  and  therefore  I  decline  to  ex- 
press an  opinion  at  this  time. 

The  opinions  of  the  courts  of  other  states 
are  Irreconcilable  on  the  proposition  as  to 
whether  grants  such  as  conferred  by  the  act 
of  1896  are  consistent  with  the  use  of  high- 
ways, but  in  this  state  our  highest  tribunal 
has  held  that  such  grants  to  telegraph  and 
telephone  lines,  a  fortiori  electric  lighting 
lines,  are  not  within  the  public  easement. 
Nicoll  V.  New  York  &  N.  J.  Tel.  Co.,  62  N.  J. 
Law,  733,  42  AU.  683,  72  Am.  St  Rep.  666. 
The  solution  of  the  problem  then,  depends 
upon  whether  an  exercise  of  the  power  given 
by  the  act  of  1896  invades  the  constitutional 
rights  of  abutting  owners,  and  if  it  does 
not,  whether  the  Legislature  Intended  that 
the  grant  may  be  enjoyed  without  the  con- 
sent of  the  owner  of  the  soil  over  which  wires 
only  are  stretched. 

[2]  In  the  briefs  of  counsel  it  was  argued 
pro  and  con  that,  because  the  complainant 
was  not  In  the  actual  possession  of  the  prem- 
ises at  the  time  the  poles  were  erected,  he 
was  not  Injured,  and  cannot  maintain  this 
action.  The  bill  of  complaint  sets  up,  and 
the  answer  admits,  that  he  was  tenant  in  pos- 
session of  the  premises  at  the  time  he  com- 
menced his  suit.  I  do  not  recall  any  testi- 
mony (a  transcript  was  not  furnished)  which 
disputes  this  allegation;  but,  however  that 
may  be,  the  poles  were  unlawfully  erected. 
The  trespass  was  permanent  in  character  and 
an  injury  to  the  reversionary  interest  (if 
that  was  the  estate  of  the  complainant),  for 
which  an  action  will  lie.    Tinsman  v.  Rail- 


road Co.,  25  N.  J.  Law  (X  Dutch.)  255,  64 
Am.  Dec.  416 ;  Todd  v.  Jackson,  26  N.  J.  Law 
(2  Dutch.)  525;  Carlisle  v.  Cooper,  21  N.  J. 
Eq.  (6  0.  B.  Gr.)  576 ;  Taylor  v.  Public  Serv- 
ice Corporation,  75  N.  J.  Eq.  (5  Buch.)  371,  Ti 
Att  118. 

If  counsel  for  the  complaint  desires  far- 
ther argument,  I  will  fix  a  day.  If  not,  a 
decree  may  be  entered  denying  an  injunction 
to  remove  the  poles  and  wires,  but  otherwise 
sustaining  the  bill,  with  costs. 


HOLUNSHEAD  v.  WOOD  et  aL 

(Court  of  Chancery  of  New  Jersey.    July  10, 
1914.) 

Wills  (J  570*)— Constbuction— Bonds— Cbb- 

TIFICATES   OF   INDEBTEDNESS. 

Testator  bequeathed  to  his  daughter  all 
bonds  and  mortgages  covering  real  estate  which 
he  possessed  at  the  time  of  bis  decease,  and 
also  money  on  deposit  in  bank  to  his  credit. 
Among  testator's  personal  effects  were  bonds 
secured  by  mortgages  conveying  individual 
tracts  of  land;  also  bonds  of  a  railway  com- 
pany secured  by  a  mortgage  made  to  a  trustee 
on  all  the  corporation's  property,  real  and  per- 
sonal, and  two  trust  certificates  of  an  electric 
company  and  one  trust  certificate  of  a  traction 
company,  these  being  secured  by  deposits  of 
corporate  stock  held  by  trustees.  Held,  that 
the  bonds  secured  by  mortgages  on  land  and 
the  bonds  of  the  railway  company,  but  not  the 
trust  certificates,  passed  to  the  daughter  under 
such  provision. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1243;   Dec  Dig.  {  570.*] 

BlU  by  Edward  B.  Holllnshead,  as  execu- 
tor of  the  will  of  Joseph  C.  Holllnshead, 
deceased,  against  Mary  B.  Wood  and  others 
for  the  construction  of  the  will.  Decree  for 
complainant. 

William  D.  Llppincott  and  B.  Lawrence 
Dudley,  both  of  Camden,  for  complainant. 
William  F.  Kelly,  of  Camden,  and  Thomas  B. 
Hall,  of  Philadelphia,  Pa.,  for  defendants. 

BACKES,  V.  0.  By  the  second  paragraph 
of  the  will,  Joseph  C.  Holllnshead,  deceased, 
provided  as  follows: 

"I  give,  devise,  and  bequeath  unto  my  daugh- 
ter Mary  Wood,  absolutely,  all  bonds  and 
mortgages  covering  real  estate,  which  I  may 
possess  at  the  time  of  my  decease;  also  mon- 
ey which  may  be  on  deposit  in  bank  to  my 
credit  at  that  time." 

Among  his  personal  effects  the  deceased 
left  bonds  secured  by  mortgages  conveying 
individual  tracts  of  land;  also  four  bonds 
of  the  Camden  and  Suburban  Railway  Com- 
pany, secured  by  a  mortgage  made  to  a  trus- 
tee upon  all  of  the  property,  real  and  person- 
al, of  the  company;  two  trust  certificates  of 
the  Philadelphia  Electric  Company,  and  one 
trust  certificate  of  the  Electric  and  People's 
Traction  Company.  The  bonds  and  certifi- 
cates were  each  of  the  par  value  of  |1,000, 
and  the  latter  were  secured  by  deposits  of 
corporate  capital  stock  held  by  trustees. 

The  question  for  determination  Is  whether 
the  four  bonds  and  three  certificates  were 
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liequeatlied  bj  the  second  paragraph  of  the 
wilL  The  four  bonds  of  the  Camden  Com- 
panj,  which  were  a  part  of  a  larger  issue, 
being  secured  by  a  mortgage  on  realty,  are 
embraced  within  the  definition  and  meaning 
of  "all  bonds  and  mortgages  covering  real 
«8tate  which  I  may  possess  at  the  time  of  my 
'decease,"  as  employed  by  the  testator.  The 
clrcnmstance  that  the  mortgage  was  made 
to  a  trustee  to  secure  the  entire  issue  of 
Iwnds  is  immaterial.  The  testator  was  pro 
tanto  the  beneficial  owner  and  possessor. 
The  fact  that  the  mortgage  covered  person- 
alty, aa  well  as  real  property,  is  of  no  mo- 
ment. There  Is  nothing  to  indicate  that  the 
testator  intended  to  limit  the  bequest  to 
'"mortgages  covering  real  estate"  exclusively. 
Bamuell  ▼.  Swan,  81  N.  J.  ICq.  (16  Dick.) 
179.  47  Aa  801. 

The  three  trustee's  certificates  are  not 
Iwnds  within  the  broadest  sense  of  that  word, 
nor  are  they  secured  by  "mortgage  covering 
real  estate,"  and  hence  are  not  included  in 
the  bequest 

A  decree  will  be  advised  In  accordance  with 
4heee  views. 


STRATER  ▼.  FLTNN  et  aL 

'(Court  of  Chancery  of  New  Jersey.    July  8, 
1914.) 

1.  SPEomo  Pkbfobmanck  (|  92*)  —  Riobt  to 
Reubf. 

Complainant  sold  certain  property  to  de- 
fendant, agreeing  to  pass  title  October  1,  1910, 
hy  deed  of  fall  covenant.  Defendant  went  in- 
to possession  October  3d,  but  no  conveyance 
was  made,  because  of  the  existence  of  a  bail 
bond  executed  by  a  prior  owner.  Which  was  a 
doud  on  the  title.  Complainant  returned  de- 
fendant's depodt  and  procured  a  return  of  the 
receipt  therefor,  and  on  December  2,  1910,  con- 
reyed  the  property  to  N.,  who  continued  to  hold 
the  title  until  be  reconveyed  it  to  complainant 
'March  21,  1918,  at  which  time  complainant  suc- 
ceeded in  removing  the  cloud.  Brld,  that  com- 
plainant was  not  entitled  to  enforce  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  233-244;  Dec.  Dig  | 
•92.»] 

2.  VnnMB  AifD  PmoHASEs  (i  126*)— Rncis- 
sioK— Accounting — Rknts  ano  Pbofits. 

Where,  pending  performance  of  a  contract 
(or  the  sale  of  real  property  under  which  the 
-vendee  was  let  into  possession,  the  vendor  con- 
veyed the  land  to  another,  who  held  title  from 
December  20,  1910,  until  March  31,  1913,  when 
he  reconveyed  the  same  to  the  vendor,  the  lat- 
ter, on  rescission  of  the  contract  could  not 
compel  the  vendee  to  account  to  her  for  rents 
and  profits  during  the  period,  while  the  vendor 
did  not  hold  the  title. 

lEd.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  229,  230,  232;  Dec. 
Dig.  i  126.*] 

Stilt  by  C!atherine  Strater  against  Mary 
Flynn  and  others.    Decree  for  defendants. 

Frederic  W.  Smith,  of  Newark,  for  com- 
plainant Philip  Vf.  Orece,  of  Jersey  City, 
for  defendants. 


ORIFFIN,  v.  CL  (ht  13m  dose  <it  the  proofs 
after  hearing  counsel).  Catherine  Strater, 
the  complainant  in  this  suit,  being  the  owner 
of  a  tract  of  land  known  as  809  Summit 
avenue,  Jersey  City,  entered  into  an  agree- 
ment for  the  sale  of  that  property  to  Mrs. 
Mary  Flynn  for  the  sum  of  $2,000,  the  title 
to  pass  on  the  1st  day  of  October,  1910,  the 
deed  to  be  a  full  covenant,  warranty  deed. 
The  contract  is  not  signed  by  Mrs.  Blynn, 
but  la  admitted  by  her  to  have  been  a  bind- 
ing contract  Mr.  William  Orece,  since  de- 
ceased, searched  the  title  and  discovered  a 
ball  bond  about  ten  years  old,  executed  by 
a  former  owner  of  the  property,  Mrs.  Stra- 
ter's  husband.  Mrs.  Strater  discussed  the 
matter  of  the  removal  of  this  ball  bond  with 
Mr.  Orece,  the  attorney  of  Mrs.  Flynn. 
There  was  at  the  same  time  a  mortage  held 
by  the  Sun  &  Evening  Sim  Building  &  Loan 
Association  of  New  York  upon  which  there 
was  about  $800  due. 

On  October  3d  Mrs.  Flynn  altered  into 
possession  with  the  consent  of  the  complain- 
ant About  a  week  after  she  entered  into 
possession  Mrs.  Strater  came  to  her,  and,  im> 
der  representations,  procured  her  to  accept 
the  return  of  the  $100  deposit  and  procured 
a  return  cf  the  receipt  I  am  satisfied  that  It 
was  not  the  intent  of  Mrs.  Flynn  to  abandon 
her  contract  at  that  time;  and  I  am  not  so 
certain  that  the  receipt  was  not  procured 
by  Mrs.  Strater  from  Mrs.  Flynn  in  a  fraudu- 
lent manner.  Be  that  as  it  may,  the  parties 
appeared  to  be  In  negotiation  for  two  or  three 
months  regarding  this  property,  when,  finally, 
the  check  of  $1,500  which  Mrs.  Flynn  was 
to  receive  from  the  building  and  loan  associa- 
tion, from  which  she  bad  borrowed  money  to 
make  up  the  purchase  price  of  $2,000  (she 
having  $500  of  her  own),  was  returned,  and 
In  the  same  month,  after  the  return  of  this 
receipt  an  action  of  ejectment  was  brought 
by  Mr.  Nonnebacher,  of  whom  mention  will  be 
hereafter  made.  It  seems  that  the  Sun  & 
Evening  Sun  Building  &  Loan  Association 
called  the  attention  of  Mrs.  Strater  to  the 
fact  that  her  dues  were  in  arrears,,  and 
threatened  legal  proceedings.  This  was  about 
October  5,  1910.  Apparently  vrith  the  Idea 
of  paying  off  this  building  and  loan  mort- 
gage, Mrs.  Strater  executed  a  mortgage  to 
Hleronymus  Nonnebacher  for  $850,  and 
with  the  moneys  she  received  from  this  mort- 
gage she  paid  off  the  Sun  &  Evening  Sun 
Building  &  Loan  mortgage.  This  mortgage 
was  afterwards  canceled  on  March  24,  1913. 
On  the  2d  of  December,  1010,  Mrs.  Strater 
made  a  deed  to  Hleronymus  Nounebacher  for 
the  sum  of  "one  dollar  and  other  consi(]era> 
tlon,"  which  was  acknowledged  December  3, 
1910,  and  recorded  in  the  register's  ofilce  of 
Hudson  county  on  the  5th  day  of  December, 
1910.  Having  this  deed  for  the  property 
(which  divested  Mrs.  Strater  of  the  power  to 
carry  out  her  contract  and  apparently  without 
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tmr  tefostKOwB  fif<t  ^vtm  >r  Jbm.  KOmUs 

4Wt  ttac  *K«itnv>:t,  «r  k*id  jmt  Hm;  ynftenr  c'S 
<tf  Iwr  yumtaatiMi  •»  Hot  lAe  «i«^4  ant  4it.  it. 
tff  HMsUM  -wrlentA  Mrs.  FijTBi  4M  wX  KKun> 

ti&U]  Miae  tfai«  ia  iutaMTfi,  Hr.  'Sumatitv.anet 
bntuM  *  avit  te  tintsuueat  ia  tke  HadMK 
*i>Mu\j  ^Kvit  igaJTtit  Mn.  FiTsa,  aaid,  ae- 
«or<]ias  to  tJb«  cUteMwt  •(  cwuatl  «a  UKk 
mMtm.  Mr,  }S«nMt4Ktes'>  attener  cAered 
la  «irMHK»  w«D  tbe  Mai  aot  ooir  lii*  d««d. 
bvt  aitiiv  tU»  niwifit  gtrea  to  Mrs.  Flroa. 
aa^  «n  tim  'aum  beSus  k-abcuixiM  to  die  juir- 
Ok  Jury  4^i<]«4  to  <ar«r  •(  Mrc  Flfaa  and 
■Kniniit  Mr.  StxmiMfiier.  This  rat  kave 
b«<«  «B  tt(«  dieorr  tttitt  tb«t«  was  a  preaent 
exiKdm;  atcreeannit  tictwcen  Mia.  Flrnn  and 
Mra.  Ktrater  wlKKbr  Mn.  Ktrater  waa  bond 
to'«9Dv«7  tliia  fvoiMrrtjr  to  Mra.  nnm  on  the 
pafOHnt  of  tJie  porcbaae  price,  and  tbe  deed 
to  be  to  fOO  eoreoant,  wanantjr  deed;  be- 
cawte  «n  bo  odier  tttemr  oonld  die  J1117  find 
tmib  a  verdiet,  and  It  ttutnt  have  toond  that 
Mr.  y<iDnel>a«lier  toolc  witli  linowledse  of 
Mra.  FIrnn'a  tlxbte  to  tbe  premises. 

(1)  Id  tliia  sitnaditni  of  affairs  tbe  cmn- 
plainant  caused  tbis  boll  bond  (frtaicb  was  a 
dcfuA  on  tiie  title)  to  be  remored  aboat  Marcb. 
191B;  and,  barlnc  dnrlng  all  of  tbese  yean 
permitted  it  to  remato  tbere,  slie  tbns  was 
to  no  position,  from  tbe  date  of  ber  con- 
tract down  to  March,  1913,  to  malce  a  delir- 
•17  of  tbe  deed  to  accordance  wltta  tbe  terms 
of  ber  agreement,  for  two  reasons:  Elrst, 
tbis  bail  iMDd  existed;  and,  second,  on  De- 
cember 2,  1910,  rile  oonreyed  this  property  to 
Mr.  Nonnebacber  by  a  deed  recorded  Decem- 
ber S,  1910,  and  Mr.  Nonnebacber  reconreyed 
to  ber  tbe  same  property  on  March  21, 1913. 

A  fnrtber  objection  to  any  decree  of  spe- 
cific performance  would  be  that  during  this 
period  of  years  she  put  it  out  of  her  power  to 
perform  the  contract  within  a  reasonable 
dme;  and,  while  In  such  contracts  time  is 
not  nsufllly  of  tbe  esxence  of  the  contract,  a 
period  of  upwards  of  two  years  after  the 
contract  was  made,  and  the  owner  of  the 
property  conveys  It  to  another,  and  thus  dis- 
enables herself  to  perform  tbe  contract,  ren- 
ders a  decree  foV  specific  performance  in  her 
favor  improper. 

On  the  qncHtlon  of  rescission  of  the  con- 
tract, both  parties  agree  that  the  contract 
can  be  treated  as  rescinded.  Tbe  question 
then  comes  down  to  charging  the  defendant 
for  mcHnc  profits  for  the  reasonable  value  of 
the  use  of  the  premlHcs,  after  deducting  such 
sums  as  she  may  have  expended  for  tbe  bet- 
terment and  improvement  of  tbe  property. 

[2]  I  am  not  so  clear  that,  in  tbe  shape 
this  case  Is,  a  court  of  equity  has  JurlNdlction, 
on  a  bill  for  tbe  rcsolHHlon  of  a  contract,  to 
provide  for  an  accounting,  although  my  im- 
pruHNlon  is  that  such  account  can  be  taken, 
'iounnel  will  submit  authorities  on  this  point 


■Jmm  tax  am  Ms.  Bbats  Is 

<X33»C  he  alicved  f«r  asf  lavfils  «r  : 
«r  tke  yrr^tertj  taiSiij.  tiie  tiae  tlkal  ii 
vst  of  yumBKXomm-.  dot  k.  dirrirg  tke  tine 
tbre  tJTJe  wss  am.  «f  ber  same:  I  meaa  fro* 
Deeesxter  M.  -UC-'s.  -miszi  Mairk  21,  VSUZ. 
traitog  tbat  verxA  iA»  vivyea-Xj  was  to 
XorTOhKHrr.  and  not  Mis.  Scmvs,  aad  she 
eamKC.  to  das  acii.  claim  Cor  aar  Hesae 
ptxifitt  or  Cor  Hat  «se  and  mtxmpuxm. 

The  decree  vGl  t«  for  Mat  Ttsaasfm  ml  the 

'ooBCract.  vidi  aa  aeeiniTrniig.  excinduig  the 

period  diat  die  was  o«t  of  posEcsi-ioaL  if  it 

Arm)A  Mvpeai  dtat  diis  eovrt  haa  anitoaty 

to  make  siyM  aeconatuie. 

Mr.  Smitii  (abovt  the  matter  ct  y^t'wmiim 

'at  tbis  etaeej:    If  your  boiior  please.  I  a»- 

.  some  that  the  deoce  or  order  wludi  win  lie 

;  made  by  year  honor  wiU  ooTer.  ncder  yoor 

'  opuuon,  only  tbe  question  of  rescissloB.     I 

.  tliinlc  some  mention  sboold  be  made  as  to  tbe 

I  presoit  ri£M  of  posKssion ;    and.  If  uecea 

eary,  the  eomplainani  be  pot  to  a  postdon 

wbere  a  writ  of  assistance,  or  any  writ  that 

mi^dit  necessarily  issne.  may  Isnte. 

THE  VICE  CHAXCELLOK.  If  the  eon- 
ttact  is  lesciDded,  of  eoorse  that  pots  it  at  an 
end. 

Mr.  Smldi:  The  tinible  Is  diat  if  tbe  de- 
fendant does  not  move  we  are  agato  to  die 
same  poeidxm  that  we  bave  beoi  to  for  three 
years. 

THE  VICE  CHAXCEUXJB.    No;   no;  it 
will  not  bappen  a  second  dme. 
Mr.  Smith :  Tbe  defendant  will  not  move. 
Mr.  Grece:  Ob,  yea;  didn't  die— 
THE  VICE  GHAMCELIiOB.    Now,  gentle- 
men, I  will  not  listen  to  yon  era  that    I  have 
dictated  my  opinion  on  ^  matter,  and  when 
It  comes  to  the  decree  all  of  thoee  matters 
will   be  determined.     Tbe  question  now  is- 
whether  tbe  court  will  have,  upon  the  rescis- 
sion of  this  contract  power  to  order  an  ao- 
oonnting.    I  am  tocUned  to  think  It  haa,  but 
at  present  I  wont  decide  that 

"^""""^  (W  N.  J.  L.  l«i> 

NORDSTROM  ▼.  PATNB  et  sL    (No.  60.) 
(Coort  of  Errors  and  Appeals  of  New  Jersey. 
May  1,  1914.) 

1.  Apfeai,  and  Ebbob  (i  1010*)  —  Havntw — 
Findings  of  Fact. 

Findings  of  fact  by  the  ^strict  court  are- 
not  reviewable  on  appeal;  there  being  testi- 
mony to  support  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3970-3982,  4024;  Dec  Dig. 
S  1010.*] 

2.  Judgment  (t  530*)— Constbdctiok, 

Though  the  record  In  an  action  against  a 
partnership  and  the  members  tliereof  and  a  cor- 
poration shows  no  formal  disposition  of  the  ac- 
tion as  to  the  partnership  and  its  members,  the- 
judgment  against  "the  defendant"  will  be  con- 
sidered as  against  the  corporation  alone;  it 
appearing  that  plaintiff  was  not  entitled  to  any 
such  judgment  against  the  partners,  and_  the 
case  appearing  to  have  been  tried  on  an  issue 
as  to  whether  there  was  any  liability,  with  an 
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admlasion  that  any  HabiUty  of  the  partnership 
had  been  assumed  and  taken  over  by  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Judpnent, 
Cent.  Dig.  I  674;  Dec.  Dig.  t  530.*] 

Appeal  from  Supreme  Court. 

Action  by  Charles  F.  Nordstrom  against 
Balph  W.  Payne  and  others.  From  a  Judg- 
ment of  the  Supreme  Court  affirming  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

The  following  la  the  opinion  of  the  Su- 
preme Court: 

PER  CURIAM.  An  action  was  brought  in 
the  First  district  court  of  the  city  of  Newarlt 
against  Theodore  P.  and  Ralph  W.  Payne,  part- 
ners, and  against  Payne  Bros.,  Incorporated,  a 
corporation,  to  recover  the  sum  of  $S00,  alleg- 
ed to  be  dae  upon  a  certain  contract  in  writ- 
ing, a  copy  of  which  was  annexed  to  the  state 
of  demand,  and  is  as  follows: 

„ „  "Newark,  February  12,  1910. 

"C.  F.  Nordstrom,  Esq.,  Cold  Spring  on  Hnd- 
•on.  New  York— Dear  Sir:  In  accordance 
with  terms  as  proposed  by  yon  'we  agree  to  en- 
ter into  a  contract  with  you  for  your  services 
as  shop  superintendent  for  tlie  term  of  one 
year,  beginning  March  15,  1910,  at  the  rate 
of  fift^  (50)  dollars  per  week,  ten  (10)  dollars 
of  which  can  be  applied  to  stock  when  the  firm 
«f  Payne  Brothers  are  Incorporated. 
"Xonrs  truly,  Payne  Brothers, 

.^  "by  T.  P.  Payne." 

'The  trial  judge  foond,  as  follows :  "It  is  ad- 
mitted in  this  case  by  the  defendants  that 
Charles  F.  Nordstrom,  the  plaintiff,  entered  the 
employ  of  partnership  in  March,  1910.  follow- 
ing the  writing  of  the  letter  February  12, 1910, 
marked  PI.  I  find,  as  a  fact,  that  the  plaintiff 
entered  the  employ  of  such  partnership  under 
an  agreement  diat  he  was  to  be  paid  a  salary 
of  $50  a  week.  It  is  admitted  that  the  incor- 
poration took  over  all  of  the  contract  liabilities 
of  the  Payne  Bros,  partnership,  and  it  is  also 
proven  in  this  ca8e--I  find  it  to  be  a  fact— that 
the  plaintiff  worked  for  the  corporation  nnder 
the  same  contract  It  is  admitted  that  he  re- 
ceived only  $40  a  week;  so  for  a  period  of  one 
year  I  find  that  he  is  entitled  to  $10  a  week 
more.  He  never  got  any  stock,  and  did  not  get 
the  $10  a  week  as  promised.  The  plaintiff  hav- 
ing waived  any  daim  in  excess  of  $600,  there 
will  be  a  judgment  for  the  plaintiff  for  $500." 

[I]  There  is  testimony  to  support  these  find- 
ings, and  hence  they  are  not  reviewable.  N. 
Y.  &  N.  J.  Telephone  Co.  v.  Connelly.  69  N. 
J.  Law,  182,  54  AU.  210;  Aschenberg  v.Mundy, 
70  N.  J.  Law,  352,  69  AtL  054;  Backes  v.  Mor- 
sovich,  82  N.  J.  Law,  44,  81  AU.  497. 

r21  The  appellants,  in  their  brief,  attack  the 
Talidity  of  the  judgment  upon  the  ground  that 
it  was  improperly  awarded  against  all  of  the 
defendants.  The  argument,  addressed  to  us,  is 
that,  if  it  be  assumed  that  the  judgment  may 
be  sustained  as  against  the  corporation,  it  is 
erroneous  against  the  individuals  and  the  co- 
partnership, and,  being  an  entirety,  must  be 
reversed. 

We  are  unable  to  find  any  support  for  the  as- 
sertion that  judgment  was  rendered  against  the 
individuals  and  the  copartnership  or  against 
either  of  them.  It  appenrs  from  the  findings 
of  the  trial  judge  that  he  did  not  hold  all  the 
defendants  liable  for  the  plaintiff's  claim.  The 
Judgment,  as  entered,  reads:  "The  evidence 
being  closed,  the  court  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  five  hundred  dollars  ($500.00) 
damages,  with  costs;  whereupon  the  judgment 
was  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  five  hundred  dol- 
lars damages  with  costs." 


The  specification  which  seeks  to  raise  the 
question  refers  to  the  findings  of  the  court,  and 
not  to  the  judgment  It  reads:  "The  determi- 
nation of  the  court  that  the  plaintiff  was  enti- 
tled to  recover  a  judgment  against  all  the  de- 
fendants."   The  trial  judge  did  not  so  find. 

We  do  not  think  thnt,  in  view  of  all  the  dr- 
cnmstances,  it  can  fairly  be  so  read.  An  exam- 
ination of  the  case  shows  that,  at  the  trial, 
counsel  for  appellHnts  admitted  that  the  de- 
fendant corporntion  had  assumed  the  linbilities 
of  the  partnership  and  of  the  individuals  com- 
posing It,  and  announced  that  the  defense  was 
based  upon  the  claim  that  the  letter  did  not 
constitute  a  contract,  and  that,  if  it  was  a 
contract,  it  was  without  any  consideration,  and 
therefore  was  not  a  liability  of  the  partnership, 
and  therefore  could  not  become  such  of  the  de- 
fendant corporation.  The  case  was  tried  out 
by  the  parties  upon  the  issue  tendered  by  the 
appellants.  Its  practical  effect  was  an  aban- 
donment by  the  plaintiff  of  any  claim  against  the 
partnership  and  the  individuals  composing  it 
The  trial  judge  apparently  treated  it  as  such. 
We  think  that  he  was  justified  in  doing  so.  It 
is  true  that  no  formal  motion  was  made  by  the 
plaintiff  to  discontinue  as  to  the  partnership 
and  the  individuals  composing  it  From  the 
case  before  us,  it  sufficiently  appears  that  the 
plaintiff  was  not  entitied  to  any  such  Judgment 
against  them. 

Although  it  appears  that  the  action  was 
brought  against  the  partnership  and  the  indi- 
viduals composing  it  and  the  corporation,  and 
there  being  nothing  upon  the  face  of  the  rec- 
ord showing  any  disposition  made  of  the  action 
against  the  partnership  and  individuals  com- 
posing it  yet  nevertheless  It  dear^  appears, 
by  the  finding  of  the  trial  judge,  that  the  cor- 
poration had  assumed  all  the  liabilities  of  the 
partnership  and  of  the  individuals  composing 
it,  and  therefore  it  is  apparent  that  the  rendi- 
tion of  the  judgment  against  the  defendant  was 
as  against  the  defendant  corporation  solely. 
But  ss  the  Judgment  in  its  present  form  is  apt 
to  give  rise  to  uncertainty  as  to  which  defend- 
ant was  meant,  the  record  will  be  remitted  to 
the  First  district  court  of  the  dty  of  Newark 
to  be  amended  in  that  respect 

The  Judgment  will  be  ainrmed. 

Frank  B.  Bradner,  of  Newark,  for  appel- 
lants. Francis  Child.  Jr.,  at  Newark,  for 
respondent. 

PER  CURIAM.  The  Judgmoit  under  re- 
view herein  should  be  affirmed,  for  the  rea- 
sons expressed  In  the  opinion  delivered  by 
the  Supreme  Court 


(8S  N.  J.  Bq.  568) 

VAN  DYKE  v.  ANDERSON  et  aL 

(Court  of  Chancery  of  New  Jersey.     July  18, 
1014.) 

1.  Landlord  and  Tenant  (f{  823,  830*)  — 
Lease — Corstbuction. 

Complainant  by  a  written  instrument 
granted  and  farm  let  unto  defendant  his  cer- 
tain farm  described,  defendant  agreeing  to  oc- 
cupy, till,  and  cultivate  the  premises  during  the 
year  beginning  April  1,  1911,  in  a  hnsbandlike 
manner  and  deliver  to  complainant  one-half  of 
the  products.  The  instrument  also  required 
that  complainant  contribute  to  the  cost  of  seed, 
fertilizer,  fencing,  etc.,  and  that  defendant  do 
all  the  cultivation,  repairing  of  fences,  ditching, 
etc.  Held,  that  defendant  was  a  tenant,  and 
not  a  mere  cropper,  and  that  complainant  did 
not  acquire  title  to  any  portion  of  the  crop  un- 
til division,  so  that  an  attachment  levied  there- 
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OB  as  the  property  of  {he  tenant  before  division 
wa»  prior  in  right 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  fi  1350,  1351,  1355,  1S66, 
1394-1399;    Dec.  Dig.  ||  323,  330.*] 

2.  Contracts  (|  170*)  —  Cortbhpobankotts 

constbuctzon. 

Whenever  a  dispute  arises  as  to  the  mean- 
ing of  a  contract,  that  construction  which  the 
parties  themselves  have  placed  on  it,  as  between 
themselves,  is  the  one  to  be  adopted  by  the 
courts. 

[Eld.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  |  753;  Dec.  Dig.  {  170.  •] 

Action  by  Joseph  S.  Van  Dylce  against 
WUllam  H.  Anderson  and  others.  On  ex- 
ceptions to  master's  report    Overruled. 

Linton  Satterthwalt,  of  Trenton,  for  ex- 
ceptant Aaron  V.  Dawes,  of  Higbtstown.  for 
respondents. 

BACKBS,  y.  O.  By  an  indenture,  the  com- 
plainant. Van  Dyke,  granted  and  farm  let 
onto  the  defendant  Anderson  bis  farm,  sit- 
uate In  Monmouth  county,  and  the  latter 
covenanted  and  agreed  that  be  would  "oc- 
cupy, till  and  cultivate  the  premises  during 
the  year  beginning  April  1,  1911,  until  April 
1,  1912,  in  a  hnsbandllke  manner  according 
to  the  usual  course  of  husbandry;  •  •  • 
that  be  will  deliver  to  the  party  of  the  first 
part  •  •  •  one-half  of  the  products."  In 
the  docoment  provision  la  made  for  the 
method  of  division.  It  also  requires  of  the 
complainant  that  he  contribute  towards  tUe 
cost  of  seed,  fertilizer,  fencing,  etc.,  and  of 
the  defendant  that  be  do  all  of  the  cultiva- 
tion, repairing  of  fences,  ditches,  etc.  An- 
derson entered  Into  possession  and  fanned 
the  land  until  the  month  of  August,  1911, 
when  he  disappeared,  and  remained  away  un- 
til about  September  9th.  During  his  absence 
the  complainant  filed  his  bill  for  an  account- 
ing and  a  receiver.  A  receiver  was  appoint- 
ed on  September  12th,  who  harvested  the 
crops  and  accounted,  showing  a  balance  in 
his  bands  of  $192.42.  On  September  2d  the 
complainant  Issued  an  attachment  out  of 
the  Monmouth  circuit  court  against  the  de- 
fendant for  the  sum  of  $195.64,  under  which 
the  crops  were  seized.  On  September  11th 
William  Kirby  levied  upon  the  crops,  under 
an  execution  issued  out  of  the  Monmouth 
common  pleas,  to  make  (175,  and  on  Decem- 
ber 2d  Grover  Bros,  made  a  levy  to  recover 
$89.12.  The  receiver's  account  was  referred 
to  a  master,  to  examine  and  also  to  report 
the  liens  against  the  fund  and  the  order  of 
their  priority.  The  master  reported  the  fore- 
going facts,  and  also  that  the  receiver,  upon 
the  assumption  that  the  complainant  was  en- 
titled to  one-half  of  the  crops,  erroneously 
paid  to  blm  $507.96.  This  sum  was  charged 
against  the  receiver,  plus  the  amount  re- 
ported by  the  receiver,  $192.42,  making  a 
total  of  $700.38,  which  constitutes  the  fund 
to  tte  disposed  of.  The  master  further  re- 
ported that  out  of  these  moneys  the  com- 


plainant should  be  first  paid  the  amount  of 
his  debt  sworn  to  in  bis  attachment  proceed- 
ing; that  the  Kirby  judgment  should  be  paid 
second,  the  Grover  Judgment  third,  and  the 
balance  to  the  complainant  on  account  of  his 
share  of  the  crops.  The  exceptions  go  to 
the  refusal  of  the  master  to  allow  to  the' 
complainant,  as  a  prior  claim,  the  value  of 
one-half  the  crops,  being  the  sum  which  the 
receiver  had  paid  to  him,  and  the  argument 
In  support  is  that  Anderson  was  a  cropper; 
that  he  and  the  complainant  were  owners  in 
common,  and  that  attachment  and  Judgments 
were  liens  only  upon  the  undivided  Interest 
of  Anderson. 

To  arrive  at  his  result,  the  master  necee- 
sarlly  concluded  that  by  the  terms  of  the 
Indenture  the  farm  was  rented  to  the  defend- 
ant Anderson;  that  the  crops  belonged  to 
him  until  a  division  was  made;  and  that  one- 
half  of  the  yield  would  be  payable  as  rent 

[1]  A  division  was  not  made  until  after 
the  liens  attached,  and  then  by  the  receiver, 
who,  of  course,  had  no  authority  to  do  so. 
The  correctness  of  the  master's  report  de- 
pends upon  the  construction  to  be  given  to 
the  Indenture.  By  it  Van  Dyke  "doth  grant 
and  to  farm  let"  unto  Anderson  the  premises 
for  a  fixed  term.  Rent  in  kind  is  reserved, 
and  exclusive  possession  is  given.  This  lan- 
guage imports  tenancy.  Where  the  contract 
is  manifestly  for  work  and  labor,  and  a 
share  of  the  crops  la  given  for  such  services, 
It  should  be  construed  not  to  create  the  rela- 
tion of  landlord  and  tenant,  but  where  it  ia 
In  form  a  lease,  containing  terms  of  demise, 
and  reserving  rent  in  kind.  It  should  be  glvra 
elTect  according  to  the  expressed  intention 
of  the  parties,  and  held  to  create  that  rela- 
tionship. N.  J.  Midland  Railway  Co.  v.  Van 
Syckle,  37  N.  J.  Law  (8  Vr.)  496;  Beeves  v. 
Hannan,  66  N.  J.  Law  (36  Vr.)  249,  48  AtL 
1018.  It  will  be  found  upon  examination  of 
the  authorities  dted  by  the  complainant  in 
support  of  his  position  that  they  involve 
agreements  which  were  clearly  for  work  and 
labor,  for  which  a  share  of  the  crops  formed 
the  compensation.  Guest  v.  Opdyke,  81  N. 
J.  Law,  (2  Vr.)  652;  Edgar  v.  Jewell,  84  N. 
J.  Law  (5  Vr.)  259;  Gray  v.  Reynolds,  67  N. 
J.  Law  (38  Vr.)  169,  50  AU.  670.  That  the 
Instrument  was  Intended  by  the  parties  to 
create  the  relation  of  landlord  and  tenant  la 
manifest  from  the  construction  the  complain- 
ant himself  has  placed  upon  it  by  his  al- 
legations in  the  bill  in  this  suit  He  therein 
sets  forth  that: 

"He  let  and  rented  the  said  farm  *  *  *  to 
Anderson  •  •  •  for  one  year  •  •  •  up- 
on condition  that  said  Anderson  should  render 
to  him  as  compensation  for  said  occupancy  dur- 
ing said  term  one-half  part  of  all  the  products 
of  said  farm  *  •  •  which  should  be  sold 
and  marketed  by  said  Anderson;  •  •  •  that 
in  pursuance  of  said  indenture  of  lease,  said 
Anderson  and  his  family  moved  into  possession 
of  said  premises  •  •  •  and  are  now  in  pos- 
session thereof;  •  •  •  that  he  (complainant) 
is  advised  that  h«  cannot  safely  take  possession 
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of  said  farm  •  •  •  because  there  Is  no  pro- 
vision contained  in  the  said  indenture  of  lease 
which  would  permit  yonr  orator  to  take  poases- 
sion  thereof." 

[2]  Clearly,  at  the  time  the  bill  was  filed, 
Van  Dyke  regarded  himself  as  landlord  and 
Anderson  as  his  tenant.  Whenever  a  dis- 
pute arises  as  to  the  meaning  of  a  contract 
that  constmctlon  which  the  parties  them- 
stives  place  upon  it  and  as  to  which  they 
deal  with  each  other  is,  as  between  them,  the 
one  to  be  adopted  and  to  be  given  by  tbe 
courts. 

I  agree  with  the  determination  of  the  mas- 
ter, and  the  exceptions  will  be  overmled, 
with  costs. 


(tt  N.  J.  U  80) 

TAYLOR  ▼.  VAN  NIMWBOEN  et  aL 
(Supreme  Oourt  of  New  Jersey.   July  24, 1914.) 

(Bvttoiu*  &y  th»  Court.) 

X,  MOBTOAQES  (§  661*)  —  FOBKCLOSUBK  —  Ao- 
TIOR  ON    iNDEMNrTT  BoND — LIMITATIONS. 

An  indemnity  bond  to  secure  to  a  mort- 
sagee  the  payment  of  money  to  be  found  due  on 
tile  foreclosure  of  a  mortgage  is  within  the  pur- 
view of  the  act  of  1880  (Act  March  12,  1880  [P. 
li.  p.  265])  relating  to  bonds  and  mortgages 
giren  for  payment  of  the  same  indebtedness; 
and  suit  on  such  indemnity  bond  should  be 
brought  within  six  months  after  the  foreclosure 
sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Kg.  H  1600-1621 ;    Dec.  Dig.  {  qj}i.«] 

2.  MoRTOAOBs  (§  656*)  —  roRKCi.osnBK  —  Ac- 
tion ON  INDKXNITY  BoND— AMOUNT  07  Bs- 
OOVKBT. 

Plaintiff,  a  complainant  in  foredoaure, 
sued  on  a  bond  given  to  her  pending  the  fore- 
closure, in  case  the  mortgaged  premises,  if  sold 
under  the  decree,  should  not  realize  the  amount 
found  to  be  due  on  the  mortgage  with  interest, 
taxes,  and  taxed  costs.  The  plaintiff  paid  cer- 
tain tax  liens  pending  the  foreclosure,  but  the 
amount  of  sucfi  payment  was  not  Included  in 
the  decree.  Other  liens  were  still  unpaid  at  tbe 
time  of  sale^  which  was  made  expressly  subject 
to  taxes  and  liens  and  incumbrances.  Plaintiff 
(complainant)  bid  up  to  the  face  of  the  decree 
and  interest  and  costs.  Held,  that  she  was  not 
entitled  to  enforce  the  Indemnity  bond  for  the 
amount  of  the  tax  liens  unpaid  at  the  time  of 
the  foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i{  1592-1695,  1597;  Dec.  Dig.  i 
656.*] 

Appeal  from  Circuit  Court,  Passaic  County. 

Action  by  Rosa  Taylor  against  Garret  Van 
Nimwegen  and  others.  From  Judgment  for 
plalntur,  defendants  appeal.    Reversed. 

Argued  November  term,  1913,  before  GTJM- 
MBRE,  0.  J.,  and  PARKER  and  EALISCH, 
JJ. 

Leonard  Van  Lenten  and  Addison  P.  Rosen- 
krans,  both  of  Paterson,  for  appellants. 
Barbonr  &  Van  Der  Clock,  of  Paterson,  for 
appellee. 

PARKER,  J.  The  suit  la  on  an  Indemnity 
bond  made  in  a  foreclosure  suit  in  which  tbe 
present  plalntlfr  was  complainant  and  some, 
but  not  all,  of  the  defendants  were  defend- 
ants.   Tbe  plaintiff  was  the  mortgagee,  and 


instituted  proceedings  in  the  foreclosure  look- 
ing toward  the  appointment  of  a  receiver  of 
the  rents  of  the  mortgaged  premises,  on  the 
ground  that  there  were  taxes  and  assessments 
In  arrear  which  were  paramount  to  the 
mortgage.  Vice  Chancellor  Stevenson  was 
about  to  appoint  a  receiver  when,  by  an  ar- 
rangement between  tbe  parties,  the  present 
defendants  made  the  bond  In  question,  dated 
October  7,  1909,  in  favor  of  the  plaintiff  In 
the  penU  sum  of  $2,000,  with  this  condition : 
"That  if  the  above-bounden  Garret  Van  Nim- 
wegen, Mary  Sellner,  John  J.  Sellner,  and  Eliz- 
abeth Van  Dungen  and  Crine  Van  Dungen,  their 
heirs,  executors,  administrators,  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  tbe  above- 
named  Rosa  Taylor,  her  executors,  administra- 
tors, or  assigns,  the  amount  found  to  be  due 
this  complainant  by  the  defendants  herein  in 
case  tbe  property,  if  sold  at  sheriff's  sale,  shall 
not  realize  the  amount  found  to  be  due  upon  the 
complainant's  mortgage,  with  interest,  taxes, 
and  taxed  costs,  pursuant  to  a  certain  order  ad- 
vised by  his  honor,  Eugene  Stevenson,  dated 
September  26,  1909,  without  any  fraud  or  oth- 
er delay,  then  the  above  obligation  to  l>e  void; 
otherwise  to  remain  in  full  force  and  virtue." 

There  Is  no  question  about  the  considera- 
tion of  the  bond,  which,  in  fact,  was  the  for- 
bearance by  the  plaintiff  to  press  for  and  ob- 
tain, as  she  undoubtedly  would  have  obtain- 
ed, the  appointment  of  a  receiver. 

The  foreclosure  proceeded  to  a  final  de- 
cree and  sale,  on  November  11, 1910,  the  com- 
plainant bidding  It  In,  and  thereafter  the  com- 
plainant and  present  plaintiff  instituted  this 
suit  on  the  bond,  which  was  tried  before 
Jndge  Black  without  a  Jury,  and  resulted  in 
a  finding  by  him  in  favor  of  the  plaintiff  for 
$934.60.  This  amount  was  made  np  as  fol- 
lows: 
1.  The  decree,  wltb  Interest,  costs, 

and  sherUTB  tees,  was t2,8S6  8S 

Oomplalnant's  bid  was t,ia  tT 


DefleJaner  on  sale $18  48 

1.  Prior  to  the  toreclonire  the  propert7  had 
been  sold  for  taxes  and  asBesamenta,  and 
on  July  28,  1909,  before  or  just  after  flUng 
her  bill,  the  mortgagee  redeemed  It.  The 
trial  court  disallowed  assesamenta,  bat 
allowed  redeemed  taxes  ot 40  47 

t.  April  2,  UIO,  defendant  Van  Nimwegen 
bought  in  at  a  tax  sale,  and  on  KoTember 
88,  1910,  after  the  foreclosure  sale,  the 
mortgagee  \oo\  an  assignment  of  the  tax 
certificate  and  the  court  allowed  on  this. .    HO  M 

4.  There  were  also  unpaid  taxes  of  1907,  1903, 

1909,  Included  In  the  judgment 219  95 

t.  Besides  interest  23  00 


8934  GO 

[1]  So  far  as  relates  to  the  deficiency  of 
$3&48,  we  consider  that  the  plaintiff  was  bar- 
red of  a  recovery  by  the  provisions  of  the  act 
of  1880  (P.  L.  p.  255 ;  3  Comp.  St  1910,  p.  3420 
et  seq.),  and  especially  section  2,  which  pro- 
Tides  that,  where  a  bond  and  mortgage  have 
been  given  for  the  same  debt,  all  proceedings 
to  collect  tbe  debt  shall  be  first  to  foreclose 
the  mortgage,  and.  If  there  be  a  deficiency  at 
the  sale,  then  the  mortgagee  may  proceed  on 
the  bond,  but  that  such  suit  must  be  brought 
within  alz  months  after  the  sale.    As  more 
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than  six  months  had  elapsed  from  the  date  of 
the  sale  before  the  present  action  was  begun, 
the  recovery  Is  barred,  If  the  case  be  within 
the  statute,  as  we  think  it  Is.  It  is  true  that 
the  suit  is  not  on  the  same  bond  that  accom- 
panied the  mortgage  in  the  first  Instance; 
but  in  Van  Aken  v.  TIce,  60  N.  J.  Law,  377, 
38  Atl.  20,  and  Knight  T.  Cape  May  Sand  Co., 
83  N.  J.  Law,  697,  83  AtL  964,  it  is  held  that 
it  is  the  Identity  of  the  debt,  rather  than 
that  of  the  instrument  representing  it,  that 
supplies  the  test  whether  the  statute  applies. 
In  both  of  these  cases  suit  was  on  a  different 
bond.  But  that  circumstance  did  not  affect 
the  result.  So  far,  therefore,  as  relates  to 
the  $38.48,  there  was  error  in  the  rendition 
of  the  judgment 

[2]  There  was  also  error  In  the  Inclusion 
of  the  third  and  fourth  Items,  both  of  which 
were  tax  liens  outstanding  at  the  time  of  the 
foreclosure  sale.  That  sale,  as  appears  in 
the  case,  was  made  expressly  "subject  to 
taxes  and  liens  and  incumbrances."  Conse- 
quently a  purchaser  took  the  property  with 
its  burdens,  and  all  bids  were  for  the  proi)er- 
ty  as  it  stood.  If  it  had  been  sold  to  a 
stranger,  he  would  have  had  these  liens  to  pay 
off  afterwards.  If  it  had  been  sold  to  the  de- 
fendants (and  they  bid  $2,800),  they  would 
have  been  in  the  same  situation.  Necessarily 
the  successful  bid  of  complainant  stood  on  no 
different  footing,  and  she  said  by  her  bid  that 
she  proposed  to .  take  the  property  for  the 
amount  she  named,  subject  to  its  incum- 
brances, so  that  in  reality  her  bid  was  the 
named  figure  plus  the  incumbrances  for  a 
property  free  and  clear.  She  thus  satisfied 
any  claim  that  she  might  have  for  these  items 
upon  the  bond. 

This  leaves  only  the  second  and  fifth  items. 
The  fifth,  being  for  interest,  is,  of  course, 
controlled  by  the  amount  of  principal,  if  any. 
The  second  item  is  for  money  paid  by  com- 
plainant before  or  pending  foreclosure  in  re- 
deeming the  property  from  a  prior  tax  sale. 
This,  we  think,  was  properly  allowed  by  the 
trial  court  It  was  fairly  within  the  spirit 
of  the  bond.  If  not  within  its  letter,  and  the 
parties  evidently  knew  when  the  bond  was 
made  that  this  money  had  ^n  paid  by  the 
complainant  and  ought  to  be  secured  to  her. 
The  case  is  silent  on  the  question  whether 
by  the  terms  of  the  mortgage  the  mortgagee 
waa  authorized  to  pay  taxes  in  arrear,  add 
them  to  the  principal  sum,  and  include  them 
In  the  decree.  The  making  of  the  bond  would 
seem  to  indicate  that  the  mortgage  contain- 
ed no  such  provision.  But,  irrespective  of 
this,  it  is  plain  that  this  tax  lien  bad  been 
wiped  out  ^^^  that  any  purchaser  at  the  fore- 
closure sale  would  take  free  from  it  Conse- 
quently it  formed  no  part  of  the  calculation 
that  an  intending  purchaser  must  make,  and 
was  not  affected  by  the  amount  of  the  bid. 
If  there  had  been  a  surplus,  that  surplus 
would  have  gone  to  the  owners  of  the  equity, 


and  would  not  have  been  applicable  to  this 
Item. 

We  conclude,  then,  that  while  item  2  was 
properly  allowed,  the  others  were  not,  and 
to  correct  this  error  there  must  be  a  reversal 
and  a  new  trlaL 

(8S  N.  J.  u  10) 
SATRB  et  aL  ▼.  ROSEVILLB  MOTOR  CO. 
(Supreme  Court  of  New  Jersey.    Dec.  4, 1913.) 

1.  PBINOIFAL  and  AOENT  (i  171*)— AUTHOBI- 
TT    OF     AOENT  —  WaST    OF    AUTHOHITI  — 

Waiver. 

Where  for  some  years  after  defendants'  en- 
ti7  under  a  lease  executed  by  plaintiffs'  alleged 
agent,  plaintiffs  recognized  defendants  as  ten- 
ants and  accepted  rent  under  the  lease,  wheth- 
er the  agent  was  authorized  to  execute  the 
lease  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Priodpal 
and  A|eiit  Cent  Dig.  U  644-665;    Dee.  Dig. 

2.  Fbauds,  Statute  of  (8  123*)  —  Lakolobd 
AND  Tenant  (§g  118,  120*)— Lease— Execu- 
tion BY  Aoent  —  Want  of  Wbttten  Au- 
thobitt— Tenancy  at  Will — Notice  to 
Quit. 

Statute  of  Frauds  (2  Comp.  St  1910,  p. 
2609)  g  1  provides  that  leases  for  more  than 
three  years  not  in  writing  and  signed  by  the 
parties  making  or  creating  the  same  or  their 
agents  thereto  "lawfully  authorized  by  writing," 
shall  have  the  effect  of  leases  at  will  only. 
Held,  that  where  a  lease  for  more  than  three 
years  was  executed  by  i^laintiffs'  alleged  agent 
without  written  authority,  plaintiffs'  recogni- 
tion dt  defendants'  right  to  possession  did  not 
change  the  character  of  defendants'  tenancy 
under  such  statute  and  they  were  therefore  en- 
titled to  a  three  months'  notice  to  quit  as  pro- 
vided by  District  Court  Act  i  109  (2  Comp.  St 
1910,  p.  1989). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  J§  272-274.;  Dec.  Dig.  g 
123;*  Landlord  and  Tenant,  Cent  Dig.  {{  402- 
415,  416-426,  432,  433;  Dec.  Dig.  ({  118,  120.*] 

3.  Landlobd  and  Tenant  (8  192»)— Injuby  to 
Pbopbhty  —  FiBB  —  Occupanct  —  Obuoa- 
Tion  to  Pat  Rent— Termination. 

Where  buildings  on  the  leased  premises 
were  damaged  by  fire  without  the  tenant's  fault 
the  tenant  was  entitled  to  remain  in  possession 
without  liability  for  rent  until  the  damage  was 
repaired  by  the  landlord  as  expressly  provided 
by  3  Comp.  St.  1910,  p.  3078. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  U  777,  781,  784-786: 
Dec  Dig.  1 192. •] 

4.  Landlobd  and  Tenant  ({  154*)— Leased 
Pbeuises—Buildinob— Damage  by  Fire- 
Landlord's  Failure  to  Bepaib— Liabili- 
ty to  Tenant. 

3  Comp.  St  1910,  p.  8078,  provides  that 
whenever  any  buUding,  erected  on  leased  prem- 
ises, shall  be  injured  by  fire  without  the  lessee's 
fault,  the  landlord  shall  repair  the  same  as 
spuedily  as  possible,  or,  in  default  thereof,  the 
rent  shall  cease  until  such  time  as  the  building 
or  buildings  shall  be  put  in  complete  repair. 
Hold,  that  where  buildings  on  leased  premises 
are  partially  destroyed  by  fire  during  the  term, 
the  extent  of  the  landlord's  liability  to  the  ten- 
ant is  the  loss  of  rents  during  the  time  the 
building  remains  unrepaired,  and  the  tenant  can- 
not recover  damages  for  loss  of  profits  or  busi- 
ness. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  Sg  558^66;  Dec.  Dig.  g 
154.*] 
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Action  by  WUhelmlna  C.  Sayre  and  otbers 
against  the^  Boseville  Motor  Company.  A 
▼erdlct  was  rendered  In  favor  of  defendant 
on  a  counterclaim,  and  plantiffs  obtained  a 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside.    Rule  absolute. 

Argued  June  term,  1013,  before  GUMMERB, 
0.  J.,  and  PARKER  and  KALISCH,  JJ. 

Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  the  rule.  Milton  M.  Unger,  of  New- 
ark, opposed. 

OUMMERE,  O.  J.  The  plaintifCa  Instituted 
this  suit  to  eject  the  Rosevllle  Motor  Com- 
pany and  the  other  defendants,  who  are  Its 
subtenants,  from  certain  premises  In  the 
city  of  Newarlc  The  defendants  set  up  that 
tbey  are  rightfully  In  possession  under  a 
lease  held  by  the  motor  company  upon  the 
premises,  made  by  Frederick  E.  Hodge,  claim- 
ing to  be  the  duly  authorized  agent  of  the 
plaintiffs  for  that  purpose.  The  lease  is 
In  writing,  dated  February  1,  1906,  and  pur- 
ports to  demise  the  premises  for  a  term  of 
10  years  and  3  months  from  the  date  there- 
ol  The  motor  company  not  only  set  np  Its 
right  to  continue  in  possession  of  the  prem- 
ises, but  counterclaimed  against  the  plain- 
tiffs upon  the  ground  that  a  Are  occurred  In 
the  premises  la  1011,  whereby  one  of  the 
buildings  was  partially  destroyed;  that  the 
landlord  thereupon  became  obligated  to  re- 
pair the  premises  in  accordance  with  the 
statute  (the  Landlord  and  Tenant  Act),  but 
failed  to  do  so;  that  by  reason  of  such 
failure  the  motor  company  sustained  damage 
to  the  amount  of  $3,000,  which,  as  the  de- 
fendants alleged,  the  plaintiffs  were  bound 
to  make  good.  The  trial  resulted  in  a  ver- 
dict in  favor  of  the  defendants  upon  the  ques- 
tion of  possession,  and  also  in  favor  of  the 
defendant  the  motor  company  on  its  counter- 
claim, damages  being  assessed  to  it  on  that 
account  for  the  sum  of  $7,665. 

[1,2]  Onie  right  of  Hodge  to  execute  the 
lease  under  which  the  defendants  claimed  the 
right  of  possession  was  disputed  by  the  plain- 
tiffs and  asserted  by  the  defendants.  Wheth- 
er or  not  be  was  authorized  to  act,  however, 
seems  to  us  to  be  unimportant,  for  the  rea- 
son that  for  some  years  after  the  entry  of 
the  defendants  under  the  lease  the  plaintiffs 
recognized  their  right  as  tenants  thereunder 
by  accepting  from  them  from  time  to  time 
the  rent  telled  for  by  this  instrument  This 
being  so,  the  first  question  to  be  determined 
is  the  rights  of  the  respective  parties  under 
it.  The  first  section  of  the  statute  of  frauds 
provides  that  all  leases  for  more  than  three 
years,  not  put  in  writing  and  signed  by  the 
parties  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized 
hy  Writing,  shall  have  the  force  and  effect 
of  leases  at  will  only.  The  authority  of 
Hodge  to  execute  the  lease  (if  he  had  it) 
was  not  in  writing,  but  was  created  by  a 
conversation  over  the  telephone.    The  lease. 


therefore,  created  a  tenancy  at  will  by  force 
of  the  statute,  and  the  recognition  by  the 
plaintiffs  of  the  right  of  the  defendants  to 
possession  under  it  did  not  at  all  affect  the 
character  of  the  latter's  tenancy.  The  plain- 
tiffs, realizing  that  by  force  of  the  statute 
the  defendants,  If  tenants  at  all,  were  ten- 
ants at  will,  served  upon  them,  on  the  21st 
of  August,  1911,  a  notice  to  d^ver  up  the 
possession  of  the  premises  on  the  1st  day  of 
October  then  next. ,  But  this  notice  was  in- 
sufficient to  bring  the  tenancy  to  an  end.  By 
force  of  our  statute  (section  109  of  the  Dis- 
trict Court  Act;  Comp.  St.  p.  1989)  a  three 
months'  notice  to  quit  is  required  in  order  to 
terminate  such  a  tenancy.  Ouvernator  v. 
Kenln,  66  N.  J.  Law,  114,  48  AtL  1023.  That 
given  in  the  present  case  called  upon  the  de- 
fendants to  deliver  up  possession  at  the  ex- 
piration of  1  month  and  10  days  from  the 
date  of  service  thereof.  The  tenancy  not 
having  been  terminated  by  a  sufficient  no- 
tice, the  defendants  were  entitled  to  a  ver- 
dict on  the  question  of  the  right  of  posses- 
sion. 

[3, 4]  It  is  urged  on  behalf  of  the  plaintiffs 
that  tbey  had  a  right  to  eject  the  defendants 
because  the  latter  had  failed  to  pay  the  rent 
called  for  by  the  lease  from  the  time  of  the 
occurrence  of  the  fire  in  1911  up  to  the  time 
of  the  filing  of  the  complaint  But  this  con- 
tention is  without  merit  By  force  of  the 
supplement  of  1874  to  the  act  concerning 
Landlords  and  Tenants  (Comp.  St  p.  3078) 
the  defendants  were  under  no  obligation  to 
pay  rent  for  the  demised  premises,  notwith- 
standing that  they  continued  in  the  occupa- 
tion thereof,  so  long  as  the  Injury  done  by 
the  fire  remained  unrepaired  by  the  landlord ; 
^d  the  finding  of  the  jury  that  the  fire  did 
not  occur  through  any  fault  of  theirs  is  sup- 
ported by  the  proofs.  Turning  to  the  coun- 
terclaim of  the  Motor  (Company,  it  is  admit- 
ted on  their  behalf  that  the  award  of  the 
jury  was  far  In  excess  of  the  damages  which 
they  claimed  a  right  to  recover,  and  that  the 
verdict  should  be  reduced  to  the  amount  ask- 
ed for  by  them  in  their  answer.  But  the 
trouble  with  this  part  of  the  case  lies  deeper. 
The  counterclaim  is  without  any  legal  basis 
to  support  it  Prior  to  the  enactment  of  the 
statutory  provision  referred  to,  the  tenant  in 
possession  of  demised  premises  under  a  lease 
was  required  to  continue  the  payment  of  the 
rent  called  for  by  that  instrument,  notwith- 
standing that  the  rental  value  thereof  might 
be  greatly  decreased  by  fire  occurring  there- 
in. Moreover,  any  loss  resulting  from  the 
falling  off  of  his  business  by  reason  of  the 
partial  destruction  of  the  leased  premises 
was  one  which  he  had  no  right  to  call  upon 
his  landlord  to  make  good.  The  statute  made 
no  change  in  the  relations  existing  between 
the  landlord  and  tenant  so  far  as  the  respon- . 
slbllity  of  one  to  the  other  was  concerned,  ex- 
cept in  one  respect,  viz.,  the  exoneration  of 
the  tenant  from  the  payment  of  rent  so  long 
as  the  landlord  neglected  the  restoration  oi 
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the  injured  property.  The  statute  requires 
tbe  landlord  to  repair  as  speedily  as  possible ; 
the  only  penalty  which  it  imposes  upon  him 
for  failure  to  comply  with  this  requirement 
is  that  tbe  rent  shall  cease  so  long  as  he  neg- 
lects to  comply  with  this  provision  of  the 
statute.  The  verdict,  therefore,  so  far  as  it 
awarded  damages  to  the  motor  company,  and 
against  the  plaintiffs,  for  the  former's  loss 
of  profits  due  to  the  lack  of  repair  of  the 
building  upon  the  demised  premises,  must  be 
set  aside. 

The  rule  to  show  cause  will  be  made  abso- 
lute. 


(83  N.  J.  Bq.  «15) 

In  re  OABNJETT'S  ESTATES. 

(Prerocrative  Court  of  New  Jersey.     July  14, 
1014.) 

ISxBCTrroBS  and  Aduinistbators  (g  17*)— Ap- 
pointment—Right  TO  Appointment— Next 
OF  Kin. 

Under  Orphans'  Court  Act  (P.  li.  1898,  p. 
724)  g  27,  providing  that  administration  on 
an  intestate's  estate  must  be  granted  to  tbe  next 
of  kin,  the  court  has  no  discretion  but  to  grant 
the  application  of  one  who  is  next  of  km  to 
the  intestate,  unless  personally  disqualified,  and 
the  fact  that  the  estate  is  insolvent,  and  that 
the  applicant,  a  brother,  lacks  the  necessary 
business  qualifications  to.  settle  It  in  order  to 
get  the  best  financial  results,  and  that  many 
years  before  he  had  been  intemperate,  is  insum- 
cient  to  Justify  the  appointment  of  another  not 
of  kin  to  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  43-59;  Dee. 
Dig.  |17.»] 

Appeal  from  Orphans'  Court,  Somerset 
County. 

In  the  matter  of  the  estate  of  David  J. 
Carney,  deceased.  From  an  order  appointing 
Jacob  Shurtz,  a  creditor,  administrator  of 
the  estate,  deceased's  brother  appeals.  Be' 
versed. 

Winfield  S.  Angleman,  of  Plalnfleld,  for 
appellant.  William  A.  Coddington,  of  Plain- 
field,  for  xeapoaAeat. 

BACKES,Vlce  Ordinary.  David  J.  Carney 
died  Intestate,  leaving  a  brother  and  a  neph- 
ew and  niece  as  his  next  of  kin.  The  brother 
applied  for  letters  of  administration,  which 
the' probate  court  denied,  and  granted  them 
to  Jacob  Shurtz,  a  creditor  of  the  estate.  The 
brother  appealed.  It  was  represented  to  the 
court  below  by  counsel  that  the  estate  was 
Insolvent ;  that  tbe  appellant  lacked  the  nec- 
essary business  qualifications  to  settle  tbe 
estate  in  order  to  get  tbe  best  financial  re- 
sults, and  that  years  ago  the  appellant  was 
of  Intemperate  habits.  These  reasons  can- 
not be  successfully  urged  to  override  tbe 
statute,  which  directs  that  administration  of 
an  intestate  must  be  granted  to  tbe  next  of 
kin.  Orphans'  Court  Act,  {27;  P.  L.  1898, 
p.  724.  The  court  must  obey  tbe  statute,  un- 
less tbe  applicant  is  personally  disqualified. 
Donabay  v.  Hall,  45  N.  J.  Eq.  (18  Stew.)  720, 
18  Atl.  163 ;  Sayre  v.  Sayre,  48  N.  J.  Eq.  (8 


Dick.)  267,  22  AH.  108;  Cramer  v.  Sharp,  49 
N.  J.  Eq.  (4  Dick.)  558,  24  AU.  962;  Degnan'a 
Case,  76  N.  J.  Eq.  (6  Buch.)  197,  71  AU.  668. 

Tbe  order  appealed  from  will  be  reversed, 
with  costs. 

An  administrator  pendente  lite  was  ap- 
pointed in  this  case,  and  an  order  was  made 
directing  him  to  sell  at  public  or  private  sale, 
the  personal  effects  of  tbe  intestate,  whicb 
consist  of  a  newspaper  and  a  printing  plant. 
That  he  may  not  be  hampered.  It  is  suggested 
that  the  signing  of  an  order  of  reversal  be 
deferred  for  a  reasonable  length  of  time. 


(83  N.  J.  Eq.  474) 
MYBBS  V.  KELLY  et  aL 

(0>urt  of  Chancery  of  New  Jersey.     July  IS,. 
1914.) 

1,  Injunction  (|  49*)— Right  to  Belikp— 
Beau.   Peopebtt  —  Tobtious  Taking   ob 

HOLDINO— IBREPABABLB     IN-TUBT. 

Mere  tortious  taking  and  holding  of  com- 
plainant's real  property  will  not  alone  afford  a 
ground  for  injunctive  relief,  in  the  absence  of 
threatened  irreparable  injury. 

[E!d.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  102 ;   Dec.  Dig.  §  49.*] 

2.  Injunction  (g  21*)— Right  to  Relief— Ik- 
tebfebenoe  with  Real  Pbofebtt  of  An- 
otheb. 

Where,  in  a  suit  to  restrain  defendants 
from  destroying  or  interfering  with  the  plaster 
surface  of  a  brick  wall  wholly  on  complamant'a 
property,  there  was  no  denial  of  complainant's 
title,  it  was  no  defense  that  defendants'  acts 
with  reference  to  the  wall  would  not  be  inju- 
rioug,  bnt  would  rather  be  beneficial,  and  that 
they  were  able  to  respond  in  damages  for  injury 
that  might  arise  from  thehr  proposed  acts. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  19;   Dec.  Dig.  g  21.*] 

Suit  by  A.  Lincoln  Myers  against  John  L. 
Kelly  and  others.    Decree  for  complainant. 

James  H.  Hayes,  Jr.,  of  Atlantic  Clly,  for 
complainant  Bourgeois  &  Oulomb,  of  At- 
lantic City,  for  defendant  Kelly.  V.  O.  Sty- 
ron,  of  Atlantic  City,  for  defendant  Adler. 

LEAMINO,  V.  C.  Complainant  seeks  a  pre- 
liminary injunction  to  restrain  defendants 
from  destroying  or  interfering  with  the  plas- 
ter surface  of  a  brick  wall,  which  wall  is 
wholly  on  the  property  of  complainant 

If  tbe  afiidavlts  presented  in  behalf  of  de- 
fendants disclosed  any  substantial  dispute 
touching  the  title  of  complainant  to  the  wall 
in  question  or  any  substantial  claim  of  right 
on  tbe  part  of  any  of  tbe  defendants  to  re- 
move tbe  plaster  surface  of  the  wall  or  per- 
form the  other  acts  here  complained  of,  this 
court  might  well  hesitate  to  grant  tbe  relief 
sought  in  this  suit  until  such  controverted 
legal  rights  were  determined  by  tbe  proper 
courts  of  law.  But  the  affidavits  filed  in  be- 
half of  defendants  disclose  no  doubt  touch- 
ing complainant's  title  to  the  wall  or  any 
substantial  claim  of  right  upon  tbe  part  of 
defendants  to  alter  or  In  any  way  interfere 
with  that  wall.  The  utmost  that  is  shown 
in  behalf  of  defendants  Is  that  the  changes 
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which  are  being  made  by  them  to  complain- 
ant's wall  are  not  sources  of  Injury  to  It,  and 
that  defendants  are  able  to  respond  In  dam- 
ages If  any  damages  arise  from  their  propos- 
ed acts. 

[1,2]  It  Is  a  well-establlBhed  rule  that  the 
mere  tortions  taking  and  holding  of  a  com- 
plainant's real  proi)erty  wlU  not  alone  afford 
a  ground  for  equity  Jurisdlctlcm  or  Justify 
preventlTe  relief  by  a  court  of  equity  in  the 
absence  of  threatened  Irreparable  injury. 
Ballantlne  v.  Harrison,  87  N.  J.  Eq.  (10 
Stew.)  660,  45  Am.  Rep.  667.  But  the  present 
bill  neither  seeks  the  restoration  of  complain- 
ant's possession  nor  restraint  against  the  pos- 
sessory acts  of  defendants ;  It  seeks  to  main- 
tain the  Integrity  of  complainant's  property 
through  coerdve  restraint  against  Its  altera- 
tion or  change  by  threatened  wrongful  acts 
mt  defendants.  The  relief  so  sought  is  pecul- 
iarly within  the  Jurisdiction  of  this  court, 
and  commands  the  exercise  of  Its  beneficial 
preventive  writ  In  all  cases  In  which  com- 
plainant's title  Is  unchallenged  or  clear  and 
defendant's  threatened  acts  are  unlawful. 
Hart  T.  Leonard,  '42  N.  X  Eq.  (16  Stew.)  416, 
7  Aa  865.       . 

It  is  obTlously  no  defense  to  a  claim  for 
such  reUef  to  assert  that  the  property  of 
oomplalnant  which  defendants  are  invading 
will  not  be  damaged,  or  even  vrlll  be  Improv- 
ed, by  the  changes  which  they  are  wrongful- 
ly making ;  it  is  complainant's  right  to  main- 
tain his  property  in  the  condition  which 
serves  his  lawful  purposea  The  attitude  of 
defendants  Is  that  of  strangers  who  aasu: 
to  paint  a  building  of  anoth^  agalg9^be 
owner's  wish  and  resist  an  appealftfa  court 
ot  equity  to  preserve  the  bulldlfi^tuichanged 
upon  the  mere  claim  that  th^/lmlnt  will  bene- 
fit the  property.  / 

I  will  advise  a  prelluHhary  Injunction  re- 
straining defendants  from  making  changes 
to  the  surface  of  coifiplalnant's  wall  in  any 
manner  other  than  ^storing  such  parts  of  the 
surface  of  the  w^il  as  they  have  removed  to 
Its  former  condition. 


SMITH  V.  WAGNETR  «t  aL 

<Gonrt  of  CKianceiy  pf  New  Jersey.    July  17, 
1914.) 

Wnxs  (i  616*)— CoNSTBucnoN—PowKBa— Ex- 
ercise. 

Testator  bequeathed  to  bis  widow  all  bis 
property  to  bold,  possess,  and  own  during  her 
natural  life,  and  provided  that  after  her  death 
it  should  be  given  over  to  testator's  children  if 
the  widow  should  not  decide  otherwise.  Held, 
that  the  widow  acquired  a  life  estate,  with  pow- 
er of  appointment  as  to  the  remainder,  and 
that  her  will  bequeathing  a  specific  portion  of 
the  rcAl  estate  to  the  children  of  one  of  testa- 
tor's nons  and  a  specific  other  portion  to  the 
surviving  son  constituted  a  proper  exercise  of 
the  power. 

[Ed.  Note.— For  other  cases,  see  WUIs,  Cent 
Dig.  ;S  1418-1430 ;  Dec.  Dig.  {  616.*] 


Salt  by  Anna  Wagner  Smith  against  Min- 
nie Wagner  and  another.  Judgment  for 
complainant  for  a  part  only  of  the  relief  de- 
manded. 

George  S.  Sllzer,  of  New  Brunswick,  for 
complainant.  Edward  W.  Hicks,  of  New 
Brunswick,  for  defendants. 

BACKES,  V.  0.  John  Wagner  died,  leav- 
ing a  last  wlU  and  testament,  the  pertinent 
portion  of  which  reads  as  follows: 

"I,  the  undersigned,  John  Wagner,  do  here- 
with bequeath,  will,  give,  and  testate  to  my 
lawful  wife,  Kunigundi  Wagner,  n^e  Lins,  all 
my  property,  being  real  estate  or  personal  prop- 
erty, notes,  bank  accounts,  or  ready  money, 
to  hold  and  to  possess  and  own  during  her  nat- 
ural life,  after  my  funeral  expenses  and  all 
lawful  debts  are  paid.  After  her  death  it  shall 
go  over  to  my  children  if  she  does  not  decide 
otherwise." 

He  left  surviving  him  his  widow,  and  two 
sons,  Henry  and  William.  He  was  seised  of 
two  houses  In  New  Brunswick ;  one  on  Dela- 
field  street;  the  other  on  Ouilden  street 
Henry  and  WUllam  died  In  the  lifetime  of 
their  mother,  Henry  leaving  children,  and 
William  one  child,  surviving.  Eunlgundi 
left  a  testament,  by  which  she  gave  the  Dela- 
field  street  property  to  the  children  of  her 
son  Henry,  and  the  Gullden  street  property 
to  her  son  William.  The  will  was  executed 
after  the  death  of  Henry,  and  before  that  of- 
William.  The  complainant,  a  daughter  of 
Henry,  seeks  a  partition  of  both  of  the  prop- 
erties between  the  children  of  Beniy  and 
per  stirpes,  and  she  sets  up  the 
claim  that  the  will  of  John  Wagner,  her 
grandfather,  is  void ;  that  he  died  intestate ; 
and  that  upon  his  death  the  lands  descended 
to  his  two  sons,  and  from  them  to  their 
children.  Upon  what  theory  in  law  this 
claim  is  rested  I  am  unable  to  perceive,  for, 
taking  a  view  most  favorable  to  the  com- 
plainant, and  disregarding  the  powers  therein 
conferred  upon  the  widow,  the  will  of  John 
Wagner  devised  a  life  estate  to  Ills  widow, 
with  a  vested  remainder  in  his  two  sons, 
which  descended  to  their  children  respective- 
ly. In  his  brief  complainant's  counsel  adopts 
this  view,  and  now  argues  that  the  will  of 
Eunlgrundl,  In  parceling  out  the  property,  is 
inoperative.  This  Involves  the  construction 
to  be  given  the  wUl  of  John  Wagner.  The 
document  is  not  the  handiwork  of  a  skilled 
lawyer,  but  nevertheless  It  tells  me  in  plain 
words  what  was  In  the  testator's  mind  at  the 
time  he  executed  It  His  Intentions  so  dis- 
closed must  govern.  "The  intention  of  testa- 
tors is  the  law  of  wills."  His  wife  was  the 
primary  and  all  engrossing  object  of  his  so- 
licitude. She  was  to  enjoy  and  control  his 
wordly  possessions.  She  was  to  have  an  es- 
tate for  life,  with  the  right  to  convert  and 
consume  the  principal  if  occasion  required 
or  she  desired.  If,  in  the  light  of  future  cir- 
cumstances, it  appeared  to  her  that  the  tes- 
tator's devise  over  was  then  inappropriate  or 
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not  to  her  Ilkingr,  she  was  to  be  the  master  of 
the  situation,  with  the  power  to  alter  it  and 
dispose  of  the  remainder  as  she  saw  fit  to 
do.  Possibly  the  latter  provision  was  a  pre- 
cautionary measure  on  the  part  of  the  testa- 
tor to  protect  his  widow  from  unfllial  con- 
duct. Whatever  the  motive  may  have  been. 
It  Is  clear  from  this  language  of  the  will, 
viz.,  "After  her  death  it  shall  go  over  to  my 
children  if  $he  does  not  decide  otherwise," 
obviously  meaning  that,  if  she  concludes 
otherwise,  then  to  such  persons  as  she  shall 
elect,  that  the  testator  conferred  a  power  of 
appointment,  which  the  widow  lawfully  ex- 
ercised by  devising  one  of  the  houses  to  the 
children  of  her  deceased  son,  and  the  other, 
the  more  valuable  one,  to  her  living  son. 
Cueman  v.  Broadnax,  37  N.  J.  Law  (8  Vr.) 
608;  Loosing  ▼.  Loosing,  85  Neb.  66,  122  N. 
W.  707,  26  L.  B.  A.  (N.  S.)  920. 

A  decree  will  be  advised  directing  a  parti- 
tion or  sale  of  the  Delafleld  house  only.  The 
bill  will  be  dismissed  as  to  the  Onllden  street 
bouse  and  the  owners  thereof. 

As  Eunigundi,  the  widow  of  John,  had 
only  a  life  estate,  with  power  of  appoint- 
ment, neither  property  Is  liable  for  her  debts. 

(83  N.  J.  Bq.  478)  ' 

SEARLB  T.  OABROLL,  City  Recorder. 

(Supreme  Court  of  New  Jersey.    July  22, 1914.) 

Bastabds    (I  78*)— Indigent   Mothe»— Sus- 
tenance DuBiNQ  "Confinement." 

Q^e  father  of  a  bastard  may,  nnder  the 
provision  of  P.  L.  1898,  p.  962,  f  8,  if  the 
mother  be  indigent,  be  ordered  by  the  magistrate 
to  make  payment  for  her  sustenance  during 
confinement;  "confinement"  meaning  restraint 
by  sickness  in  childbirth  and  covering  the  pos- 
sible burden  which  may  be  cast  on  tbe  munici- 
pality. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  194-200 ;   Dec.  Dig.  i  78.* 

.For  other  definitions,  see  Words  and  Phrases, 
-vol.  2,  pp.  1424.  1425.] 

Certiorari  by  Alfred  Searle  against  James 
P.  Carroll,  Recorder  of  the  City  of  Paterson, 
removing  an  order  of  the  recorder.  Order  af- 
firmed, and  certiorari  dismissed. 

Argued  by  consent  before  MINTURN,  J. 

Abram  I.  Bluestein,  of  Paterson,  for  pros- 
ecutor. Bandal  B.  Lewis,  of  Paterson,  for  de- 
fendant. 

PER  CURIAM.  The  recorder  of  the  dty  of 
Paterson  found  Alfred  Searle  to  be  the  puta- 
tive father  of  the  unborn  child  of  Agnes 
Holly.  Miss  Holly  is  now  in  her  sixth  month 
of  pregnancy,  and  the  recorder  found  that 
she  was  in  indigent  circumstances,  and  de- 
cided that  Searle  should  pay  for  her  suste- 
nance $3  a  week  during  her  confinement,  and 
$3  a  week  for  the  support  of  the  child  after 
It  shall  be  bom.  The  defendant  secured  a 
writ  of  certiorari,  claiming  that  the  recorder 
could  not  order  payment  to  be  made  for  the 
sustenance  of  the  indigent  mother  during  her 


confinement  He  bases  that  contention  upon 
the  case  In  re  Thomas  Murphy,  23  N.  J.  Law, 
180,  decided  by  this  court  in  November  term, 
1851.  While  that  case  is  authority  for  the 
contention  of  the  prosecutor,  it  must  be  kept 
In  mind  that  its  reasoning  is  based  upon  tbe 
provision  of  tbe  bastardy  act  as  it  existed  In 
185L  That  statute  was  based  upon  the  Stat- 
utes of  18  Elizabeth  and  6  Geo.  2.  The  ob- 
ject of  those  enactments  manifestly  was  limit- 
ed to  detaining  the  putative  father  In  custody 
until  the  birth  of  the  child,  which  ipso  facto 
determined  the  township  liability  for  the  ex- 
pense Incurred  by  reason  of  the  birth.  Rex 
T.  Mills,  10  Mod.  27L 

Our  statutes,  however,  passed  since  the 
pronouncement  in  the  case  in  23  N.  J.  Law 
have  changed  tbe  legislative  attitude  upon 
this  subject,  and  have  practically  superseded 
the  efTect  which  that  decision  would  other- 
wise have  accorded  to  It  Beginning  with  the 
revision  of  March  27,  1874  (Rev.  St  1874,  p. 
41, 1  11),  we  find  this  legislative  declaration: 

"If  the  mother  of  such  child  be  in  indigent 
circumstances  they  (the  court)  shall  determine 
the  sum  to  be  paid  by  suqh  putative  father  for 
the  sustenance  of  such  mother  during  her  con- 
finement." 

The  revision  of  1898  (P.  L.  1898,  p.  959) 
contains  substantially  a  similar  requirement 
Webster  defines  confinement  as  "restraint 
within  doors  by  sickness,  especially  by  child- 
birth." I  am  disposed  to  give  this  term  a 
liberal  interpretation,  so  as  to  cover  the  pos- 
sible burden  which  may  be  Imposed  upon  th» 
mnnicipallty  by  the  prosecutor,  and  which  h» 
In  law  and  morals  should  be  obliged  to  sus- 
tain, and  not  unburden  upon  the  public. 
This,  ton,  in  my  Judgment,  is  consonant  with 
the  legislative  intent  as  manifested  in  th» 
statutory  language  quoted. 

The  result  is  that  the  order  In  question 
must  be  affirmed,  and  the  writ  of  certiorari 
dismissed,  with  costs. 


(83  N.  J.  E!q.  470 
OCEAN  CJITT  LAND  CO.  v.  WEBER 

(Court  of  Chancery  of  New  Jersey.    July  17, 
1914.) 

1.  Covenants  (|  108*)— Usb  of  Pbopebty— 

Building  Restrictions. 

A  restrictive  building  covenant  declaring 
that  no  building  of  any  description  shall  at  any 
time  be  erected  within  ten  feet  of  the  street 
line  on  which  the  property  fronted  W<as  broken 
by  the  construction  of  elevated  porches  inclosed 
below  in  a  manner  to  provide  basem(^ts  sup- 
plied with  windows  and  doors,  and  alsf)  by  the 
main  bodies  of  approximately  half  the  buildings 
on  the  street  being  extended  over  the  por^h  roofs 
in  a  manner  to  altord  bay  windows  of  rooms, 
within  the  restricted  space.  ^ 

[Ed.   Note. — For  other  cases,  see  0>v<knanti^ 
Cent  Dig.  |  169 ;   Dec.  Dig.  |  103.*]       i 

2.  Covenants  (|  104*)— Ristbictive  B«frr.i>- 
IHO  Covenant— BNFOBCEMEN'i^—EBTOPVTtu 

A  covenantee  may  not  enforce  in  ^  equi- 
ty a  restrictive  building  covenant  probil)iting 
erections  within  10  feet  of  a  street,  forming 
part  of  a  general  scheme  for  the  developm^t  of 
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a  tract  of  nrban  property  after  he  has  failed  to 
fzercise  the  right  for  a  considerable  time,  and 
many  buildings  hare  been  erected  contrary  to 
the  provisions  of  the  covenant  in  the  Ticinity 
of  the  property ;  the  covenantee's  remedy  then 
being  limited  to  an  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  I  170;  Dec.  Dig.  {  104.*] 

Salt  by  tbe  Ocean  City  Iiand  Company,  a 
corporation,  against  Sarali  C.  Weber.  Elnal 
bearing  on  bill  to  enjoin  violation  of  restric- 
tlve  building  covenants.    Bill  dismissed. 

Charles  C  Babcock,  of  Atlantic  City,  for 
complainant  Bourgeois  &  Coulomb,  ot  At- 
lantic City,  for  defendant. 

LEAMING,  V.  O.  I  am  convinced  tbat  com- 
plainant's right  to  the  form  of  relief  here 
sought  cannot  be  said  to  be  established  with 
that  degree  of  certainty  which  Is  necessary 
In  cases  of  this  class.  Fortesque  v.  Carroll, 
76  N.  J.  Eq.  (6  Buch.)  683,  75  AU.  923,  Ann. 
Cas.  1912A,  79;  Meaney  v.  Stork,  80  N.  J. 
Eq.  (10  Buch.)  60,  83  Aa  492;  Ooater  v.  Ely, 
80  N.  J.  Eq.  40,  82  Atl.  611. 

1.  The  language  of  the  restrictive  building 
oovenant  which  complainant  seeks  to  enforce. 
If  not  of  doubtful  meaning,  is  at  least  cal- 
culated to  mislead.  The  reference  in  the 
covenant  to  "said  avenue,"  following  a  de- 
scription of  lots  at  the  comer  of  a  block 
which  spedflcally  refers  to  "Corinthian  ave- 
nue" and  "Fourth  street"  as  two  of  its  bound- 
aries, clearly  suggests  Corinthian  avenue,  and 
carries  with  It  the  idea  that,  the  four-foot 
restriction  relates  to  Fourth  street,  whereas 
a  careful  examination  of  the  exception  which 
la  contained  within  brackets  and  relates  to 
tbe  ownership  of  two  or  more  contiguous  lots 
may  Justify  the  conclusion  that  the  "said  av- 
enue" first  referred  to  is  Fourth  street. 
That  construction  of  the  covenant  would  ap- 
ply the  ten-foot  restriction  to  Fourth  street 
and  the  four-foot  restriction  to  Corinthian 
avenue.  U  the  popular  construction  be  re- 
sorted to  as  evidenced  by  the  locations  of 
buildings  which  have  been  heretofore  erected 
on  comer  lots,  the  ten-foot  restriction  would 
appear  to  relate  to  both  highways. 

[1]  2.  The  evidence  discloses  that  on  Fourth 
street  covered  porches  of  buildings  hereto- 
fore erected  uniformly  disregard  the  ten-foot 
restriction.  The  language  of  the  covenant  is: 
"Tlmt  no  building,  of  any  description  what- 
ever, shall  at  any  time  be  erected  within  ten 
feet  of  the  front  line  of  said  avenue." 
Whether  the  language  above  quoted  Includes 
covered  porches  as  a  part  of  a  building  may 
be  said  to  be  within  the  field  of  doubt  (Mean- 
ey V.  Stork,  80  N.  J.  Eq.  60,  66,  67,  83  Afl. 
492;  Ogontz  Land  Co.  v.  Johnson,  168  Pa. 
178,  31  Atl.  1008;  Reardon  v.  Murphy,  163 
Mass.  601,  40  N.  E.  854 ;  Supplee  v.  Cohen,  80 
M.  J.  Eq.  [10  Buch.]  83,  83  AtL  373,  affirmed 


81  N.  J.  Eq.  ni  Buch.]  600,  86  Atl.  866),  and 
any  uncertainty  of  meaning  of  the  covenant 
in  that  respect  further  contributes  to  render 
its  enforcement  impossible  In  this  court  (Sut- 
cUffe  V.  Eisele,  62  N.  J.  Eq.  [17  Dick.]  222, 
224,  60  Atl.  69).  But  the  evidence  further 
discloses  that  some  of  these  porches  are  ele- 
vated and  inclosed  underneath  in  a  manner 
to  provide  basements  supplied  with  windows 
and  doors,  and  that  these  rooms  are  used  as 
basements,  and  also  that  the  main  bodies  of 
approximately  one-half  of  the  buildings  on 
Fourth  street  are  extended  over  the  porch 
roofs  in  a  manner  to  afford  bay  windows  or 
rooms  within  the  restricted  ten-foot  space. 
These  latter  features  are  clearly  in  violation 
of  the  provisions  of  a  covenant  that  no  build- 
ing of  any  description  whatever  shall  be 
erected  within  ten  feet  of  the  street  line. 
Bagnall  v.  Davies,  140  Mass.  76,  2  N.  B.  786; 
Supplee  V.  Cohen,  supra. 

[2]  The  right  of  the  covenants  to  specifical- 
ly enforce  a  restrictive  building  covenant  of 
this  nature  which  forms  a  part  of  a  general 
scheme  for  the  development  of  the  tract  can- 
not be  exercised  by  such  covenantee  after  his 
failure  to  exercise  the  right  has  resulted  in 
the  erection  of  so  many  buildings  contrary  to 
the  provisions  of  the  covenant  in  the  vicinity 
of  the  property  in  question  that  the  enforce- 
ment of  the  covenant  in  accordance  with  Its 
terms  may  be  appropriately  said  to  have  been 
abandoned  in  that  locality.  Covenants  of 
this  nature  in  the  contemplation  of  the  reme- 
dial jurisdiction  of  this  court  are  to  preRerve 
the  specific  plan  defined  in  the  covenant,  and 
not  a  plan  which  differs  from  tbat  defined  In 
the  covenant,  whether  that  difference  has 
arisen  by  popular  construction  of  the  cove- 
nant or  by  common  consent;  and  when  the 
covenantee  has  permitted  the  specific  plan  to 
be  materially  violated  by  the  erection  of 
many  buildings  in  the  locality  in  question 
which  are  clearly  erected  contrary  to  the 
terms  of  the  covenant,  this  court  cannot  eq- 
uitably enforce  the  covenant  at  the  instance 
of  such  covenantee  against  a  subsequent  vio- 
lation. The  covenantee's  remedy  In  such 
cases  must  be  sought  in  a  court  of  law. 
Ocean  City  Ass'n  v.  Schurch,  67  N.  J.  Eq.  (12 
Dick.)  268,  271,  41  Atl.  914;  Ocean  City  Ass'n 
V.  Headley,  62  N.  J.  Eq.  (17  Dick.)  322,  334, 
60  Atl.  78;  Ocean  City  Ass'n  v.  Chalfant,  65 
N.  J.  Eq.  (20  Dick.)  156,  167,  65  AU.  801,  1 
Ann.  Cas.  601;  Woodbine  Land  &  Imp.  Co.  T. 
Riener,  72  N.  J.  Eq.  (2  Buch.)  787,  789,  65 
Atl.  1004.  This  view  In  no  way  conflicts  with 
the  principle  that  permissive  violation 
through  an  erroneous  construction  of  the 
covenant  will  not  afford  evidence  of  an  aban-  ' 
donment 

I  am  obliged  to  advise  an  order  denying  the 
relief  sought  by  complainant  and  dismissing 
the  bill. 
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(U2  Me.  160) 

BTTSSELL  t.  GLARE  et  al. 

(Supreme  Judicial  Court  of  Maine.    Aug.  12, 
1914.) 

1.  Salbs  (I  81*)  —  OoNTBACT  ov  Saib  —  Cow- 

BTBUCnON. 

Where  defendants .  purchased  certain  lum- 
ber in  plaintiff's  yards  to  be  shipped  within  six 
months  from  date,  the  contract  contemplated 
that  the  shipments  were  to  be  made  at  defend- 
ants' option;  they  being  bound,  however,  to 
furnish  orders,  so  that  the  lumber  could  be  all 
shipped  within  the  time  specified,  unless  ex- 
tended. 

TEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  217-22S;   Dec.  Dig.  {  81.*] 

2.  Salks  (S  176*)  —  COKTBACT  —  Bbkaoh  — 
Waives. 

Where  defendants  contracted  to  purchase 
certain  lumber  from  plaintiff,  to  be  sUpped  at 
defendants'  option  within  six  months,  any 
breach  of  such  contract  consisting  of  the  lat- 
ters'  failure  to  order  shipments  within  the  time 
waa  waived  by  plaintiff's  acceptance  of  a  new 
agreement  modifying  and  extending  the  old  one. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  430-444;   Dec.  Dig.  {  176.*] 

8.  Sales  (S  200*)— Corteaoi&— Pi»roBKAnoK 
— Pasbino  Titu!. 

Where  defendants  contracted  to  purchase 
certain  lumber  from  plaintiff,  who  was  to  sep- 
arate, grade,  and  load  the  same  on  cars,  the 
contract  as  to  lumber  not  delivered  on  board 
cars  for  shipment  was  executory,  and  title  did 
not  pass  BO  as  to  entitle  plaintiff  to  recover  the 
contract  price  thereof  as  for  goods  sold  and  de- 
Uvered. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  B2+-628;   Dec.  Dig.  {  200.*] 

4.  Sales  (t  177*)— Contract— Breach. 

Where  defendants,  who  were  wholesale 
lamber  dealers,  purchased  a  quantity  of  oak 
lumber  of  different  dimensions  from  plaintiff,  to 
be  delivered  within  a  specified  time,  defendants 
had  an  option  as  to  the  order  of  shipments  in 
respect  to  the  kinds  and  quality  of  the  lumber, 
and  hence  they  were  not  chargeable  as  for  a 
breach  of  the  contract  because  they  refused  to 
permit  shipment  of  the  heavier  grades  for 
which  they  had  no  orders  while  demanding 
shipments  of  a  lighter  grade,  all  of  which  they 
had  sold  to  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  445-450;   Dec.  Dig.  |  177.*] 

6.  Sales  (§  881*)— Contbactv-Bbeaoh— Btni- 

DEM  OF   PBOOF. 

In  an  action  for  breach  of  a  contract  of 
sale,  the  burden  was  on  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  that  he  had 
performed  his  part  of  the  agreement,  and  that 
defendants  had  repudiated  the  contract  on  their 
part  without  justification. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1095;   Dec.  Dig.  $  381.*] 

Report  from  Supreme  Jndlclal  Court,  York 
County,  at  Law. 

Action  by  David  E.  Russell  against  Frank 
B.  Clark  and  others.  On  report  from  the 
Supreme  Judicial  Court  of  York  County. 
Judgment  for  plaintiff  for  a  part  only  of 
the  relief  demanded. 

Argued  before  SAVAGE,  O.  J.,  and  SPEAR, 
KINO,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 


George  A.  Goodwin,  of  Springvale,  anil 
Cleaves,  Waterhouse  &  Emery,  of  Blddeford, 
for  plaintiff.  E.  P.  Spinney,  o^  No.  Berwick, 
for  defendants. 

KING,  J.  This  case  Is  before  the  law  conrt 
on  report  It  Is  an  action  of  assumpsit 
There  are  four  counts  In  tbe  declaration. 
The  first  is  on  an  account  annexed,  as  fol- 
lows: 

Springvale,  lie.,  Aug.  29tli,  UU. 
Messrs.  Clark  A  Cleale,  to  David  B.  Russell,  Dr. 
To  29806  ft.  2  In.  oak  plank  and  outs  at  $20 

per  M  $  B9«  1» 

To    4tf2  ft.  white  oak  plank  at  ttO  per  M....      133  B6 
"  12038  "  *  In.  red,  at  $26  per  M 300  00 

June  10.  U12.    Car  35793  B.  ft  M. 

To    (SOT  ft  white  oak |30  93  48 

"     4890  "   red  2S  122  40 

IU49  61 
Interest  from  Feb.  IT,  1911.  to  Aug.  «,  UU, 

on  $1,249.61  112  17 

Taxes  tor  19U  and  1912 26  00 


$i,sn« 


There  are  some  slight  errors  in  computa- 
tion in  the  above  account,  but  they  need  not 
here  be  considered. 

The  second  count  alleges,  In  substance,  that 
the  plaintiff  was  the  owner  of  160,658  feet 
of  oak  plank  and  boards  located  at  Newfldd, 
Me. ;  that  <m  tiie  27th  day  of  August,  1910, 
he  "sold  and  delivered"  the  same  to  the  de- 
fendants, at  prices  specified,  and  that  they 
"accepted  and  took  into  their  possession"  the 
same,  and  have  paid  him  the  purchase  price 
for  94,262  feet  thereof,  leaving  a  balance  of 
46,396  feet  unpaid  for,  amounting  to  $14249.61, 
which  the  plaintiff  claims  to  recover,  with 
interest,  and  also  $26  paid  for  taxes  on  said 
lumber. 

The  third  count  alleges.  In  substance,  that 
the  plaintiff  was  the  owner  of  160,658  feet  of 
oak  plank  and  boards,  and  that  on  the  27th 
day  of  August,  1910,  the  defendants  agreed, 
'in  consideration  of  the  plaintiff  keeping  said 
oak  plank  and  boards  for  the  said  defend- 
ants, and  not  disposing  of  them  to  any  other 
party,  to  take,  buy,  and  receive  all  of  said 
oak  plank  and  boards,"  at  prices  specified, 
f.  0.  b.  cars  at  loading  point,  "the  same  to 
be  all  ordered  and  taken  within  six  months 
from  August  27,  1910,  which  said  agreement 
was  confirmed  in  writing  at  that  date  and 
later  reaffirmed  and  extended,  and  said  de- 
fendants again  agreed  to  so  take  and  to  pay 
for  all  of  said  oak  plank  and  boards  as  afore- 
said"; that  the  plaintiff  has  fully  performed 
said  agreement  on  his  part ;  but  that  the  de- 
fendants have  refused  to  accept  and  pay  for 
a  portion  of  said  lumber  (describing  the  por- 
tion unpaid  for  as  specified  in  the  account 
annexed),  and  the  plaintiff  claims  to  recover 
under  this  count  the  same  amount  with  in- 
terest and  the  taxes  paid,  as  stated  In  the 
first  and  second  counts. 

The  fourth  is  a  general  or  omnibus  ooont. 
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wltb  a  spedflcatlon  that  the  plaintiff  claims 
to  recover  theieonder  for  the  same  lumber 
specified  In  the  account  annexed. 

The  plaintiff's  alleged  cause  of  action  arla- 
«8  out  of  two  agreements  between  the  parties, 
the  first  having  been  made  on  August  27, 
1910,  and  the  other  on  February  10,  1911. 
It  will  materially  assist  In  the  determina- 
tion of  the  meaning  and  scope  of  those  agree- 
ments and  the  rights  and  liabilities  of  the 
parties  thereunder  to  point  out  briefly  the 
circumstances  and  situation  of  the  parties 
at  the  time  the  agreements  were  made,  and 
also  what  has  since  been  done  by  them  act- 
ing under  said  agreements. 

Prior  to  August  27,  1910,  the  plaintiff  had, 
piled  in  his  lumber  yard  at  Newfield,  Me., 
about  150,000  feet  of  sawed  oak  lumber  of 
different  dimensions  and  qualities,  but  con- 
sisting chiefly  of  two,  three,  and  four  Inch 
plauik.'  It  was  plied  closely  In  large  piles, 
and  for  that  reason  It  was  not  readily  ex- 
aminable. The  defendants  comprised  a  co- 
partnership doing  business  in  Boston  as 
wholesale  lumber  dealers.  On  August  27, 
1910,  Mr.  Cleale,  representing  the  defend- 
ants, examined  the  lumber  to  some  extent  In 
company  with  the  plaintiff.  He  overhauled 
three  or  four  of  the  piles  to  show  the  plain- 
tiff what  would  be  accepted  and  what  re- 
jected under  the  proposition  he  then  made  to 
purchase  some  of  it  Thereupon  the  parties 
«ntered  into  an  agreement,  whereby  the  de- 
fendants were  to  take  certain  of  the  lumber, 
to  be  selected  aa  shown,  and  at  prices  sped- 
fled  f.  o.  b.  cars  at  loading  point  Confirm- 
ing the  agreement  the  following  memoran- 
dum was  signed  by  the  parties  in  duplicate. 

WaterbOTO,  He.,  Aug.  27,  ISU. 
On*  ear  load  mora  or  leaa  abort  oak  red  and 

white,  t,  o.  b.  cars (30.00 

-C/L  oak  side  bds.  clear 80.00 

Boston 
All  wUte  oak  plank  selected  as  sbown,  |3O.0O  L  o.  b. 

loading  point. 
All  red  oak  plank  selected  as  sbown,  125.00  t  O.  b. 

loading  point. 

To    be    sblpped    wltbln    six    montbs    from    data. 
About  US  U  feet  more  or  leas. 

[1]  We  think  It  dear  that  this  agreement 
contemplated  that  the  shipments  were  to  be 
made  at  the  option  of  the  defendants,  and 
such  appears  to  have  been  the  understandipg 
of  the  parties.  But  it  was  the  duty  of  the 
'defendants  to  furnish  orders  so  that  the  lum- 
ber embraced  In  the  agreement  could  be  all 
Shipped  within  the  time  specified,  unless 
that  time  was  extended.  The  agreement  cov- 
«red  all  the  oak  plank,  to  be  selected  as 
Shown,  Including  the  two-inch  stock  as  well 
as  the  three  and  four  Inch.  But  it  appears 
that  the  two-inch  plank  did  not  cull  to  ad- 
vantage, a  large  percentage  of  It  being  re- 
jected, and  accordingly  it  was  a  cause  of 
some  controversy  between  the  parties,  and 
became  the  subject  of  further  negotiations 
which  resulted  In  the  agreement  of  February 
10,  1911. 


At  the  ttme  the  first  contract  was  made 
shipping  orders  were  given  for  three  car 
loads;  one  was  to  contain  three  and  four 
Inch  white  oak;  another  the  short  oak; 
and  the  other  the  side  boards.  The  car  load 
of  the  short  oak,  and  that  of  the  side  boards 
were  paid  for  without  controversy,  but  it 
was  otherwise  with  the  other  car  load.  As 
to  that  the  defendants  claimed  that  the  plain- 
tiff did  not  ship  the  three  and  four  Inch 
stock  as  ordered,  but,  instead,  sent  a  full  car 
load  of  the  two-Inch  plank,  for  which  they 
then  had  no  order  or  use.  Accordingly  pay- 
ment for  that  car  load  was  held  back,  and 
much  dispute  resulted  on  that  account  No 
more  lumber  was  shipped  till  January  2, 
1911.  In  the  meantime  the  parties  had  much 
contention,  but  finally  they  came  to  an  under- 
standing whereby  the  defendants  should  send 
a  check  for  the  unpaid  car  load  and  the  plain- 
tiff would  ship  more  of  the  lumber.  Decem- 
ber 9,  1910,  the  check  was  sent  but  It  was 
not  satisfactory  In  amount  and  more  con- 
troversy follov^ed,  culminating  almost  in  a 
conclusion  of  each  party  to  have  nothlug  fur- 
ther to  do  with  the  other  in  the  premises. 
But  on  December  22,  1910,  the  plaintiff 
wrote  the  defendants  that  he  had  decided  "to 
try  two  cars 'more,  but  If  I  run  up  against 
any  more  experiences  of  the  past  our  deal 
will  close  forever."  Accordingly  on  Janu- 
ary 2,  1911,  he  shipped  the  fourth  car  load. 
This  was  received  as  satisfactory,  and  on 
January  IS,  1911,  the  defendants  sent  a 
check  for  the  same  with  an  order  for  another 
car  load  of  three  and  four  inch  stock.  The 
plaintiff  replied  asking  If  he  might  make  one- 
half  of  the  car  load  two-inch  stock,  but  this 
was  not  assented  to.  Then  followed  corres- 
pondence as  to  the  two-Inch  plank,  with  the 
suggestion  from  the  defendants  that  they 
might  get  an  order  at  $20  per  thousand  for 
all  the  two-inch  "taking  It  right  through, 
culls  and  all."  On  February  9,  1911,  Mr. 
Cleale  came  to  Newfield,  and  the  parties 
made  an  additional  agreement,  which  was 
confirmed  in  a  letter  of  February  10,  1911, 
from  the  defendants  to  the  plaintiff  as  fol- 
lows: 

"Confirming  talk  with  you  yesterday,  we  will 
take  all  the  balance  of  the  2"  oak  which  you 
have  there,  taking  the  good  and  the  outs,  at 
$20  per  thousand,  t  o.  b.  the  cars  loading  point. 
This  takes  the  place  of  our  previous  arrange- 
ment and  applies  to  the  2"  only.  The  balance  of 
the  contract  stands  as  agreed. 

"Ship  Clark  &  Cleale,  Heywood  Mass. 

"Don't  put  many  outis  on  first  cars  and  mix 
them  in  pretty  welL" 

It  was  understood  between  the  parties  at 
the  time  the  agreement  of  February  10,  1911, 
was  made  that  an  order  for  a  car  load  of 
two-inch  selected  stock  was  to  be  shipped  at 
$25  per  thousand,  and  this  was  done.  After 
that  several  car  loads  of  the  2-lnch  stock 
were  shipped  to  Heywood,  but  the  plaintifl 
frequently  requested  that  he  might  have  an 
order  to  ship  some  of  the  thicker  stock,  as 
[it  was  in  his  way,  but  the  defendants  did  not 
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tnwt.  till  mrKMt.  iattttOat  that  be  iboold 
%m»  4m  iMpuioK  dw  tw<MiMli  atadc  to  Bey- 
w/^/4,  m4  «•  Mar<fc  »,  JMl,  flwy  wrote  tbe 

'^WMtfif  tfc«  htUtt^  M  tut  <Md(.  Ui^r  iMd 
W|>  AMI  chip  imnuAinUly  \\m  baiaM*  '>f  tb«  2^' 
tfnH  hit  Wiym'tiA,  ':it^tiirix  «ip  *ir*rj»i.ii»c  in  2" 
Umt  /'/•!  tutv*  UMrr<r  usith  itwe  *i~/-r»i:on  p«ri>aM 
«f  ft  twif  •  tar.  wbi'rb  r"<i  e^'Ji^  iaold  to  fill 
t/ut  m  t-ar  ol  tUMitr  miM^k  laurr  <»,••• 
iMtt  •(  tim  pr<«*iit  tim«  I  want/'m  to  load  op 
•ii4  uliip  at  'nun  all  tiM  2",  an  I  hare  as  order 
mrw  wiikfa  f  «ao  aijrpljr  xcmr  atock  mi,  and  wbicfa 
I  will  mA  hay  later  oa." 

AfUf  that  Uttar  «bipiD«Dta  ottbeT'  atodi 
to  llaywooi  cootiniMd.  On  iiprti  11,  1911, 
an  ordtir  tor  a  ear  Uma  ot  V  and  A"  atodt. 
WM  givra,  and  It  was  ablpped.  TbU  tlie  de- 
fendantu  «lalJii«d  wm  not  properl/  lelected, 
and  awHtitfr  cuntrorerajr  arose,  and  no  more 
Inmtitr  wa«  whipped  for  more  than  a  year. 
<tjum  more,  bowerer,  the  parties  got  together, 
and  00  June  10, 1912,  another  car  load  of  the 
8"  atock  iraa  ordered  and  Shipped.  Angtut 
8,  1012,  a  cb«(.-k  for  1195.10  was  sent  in  pay- 
ment for  thttt  taut  car  load.  The  amount 
of  the  check  was  loss  than  the  btU  rendered, 
the  defendants  claiming  that  the  plaintiff  had 
cltarged  in  excew  of  the  prices  agreed  for 
that  car  load.  The  check  was  not  accepted, 
bat  returned.  That  Is  the  car  load  of  lumber 
sued  for  In  the  writ,  and  it  appears  by  the 
pltrndlngs  that  the  defendants  have  brouKht 
Into  court  the  amount  of  that  check  for  $199.- 
10.  No  more  of  the  lumber  was  ordered  or 
shipped.  August  28,  1912,  the  plaintiff's 
attorney  wrote  the  defendants  saying: 

"Thtrt  Is  only  one  quentlon:  Will  yon  give 
us  dlrortionB  to  iihip  thii  lumber  to  you  as  per 
the  orlKlnal  coiitrnct  as  shown  and  confirmed 
by  your  Utten  to  Mr.  Hussell?" 

It  does  not  appear  that  that  letter  waa 
anaworsd,  and  this  action  soon  followed. 

[I]  If  there  was  a  breach  of  the  agreement 
of  August  27,  1010,  on  the  part  of  the  de- 
fendauta  in  not  ordering  the  oak  shipped 
wltlilu  the  six  months,  we  think  the  plaintiff 
must  bo  hold  to  have  waived  It  by  accepting 
the  agroomoiit  of  February  10,  1911,  which 
wodltled  aud  extended  the  original   agree- 
ment.   Under  the  new  arrangement  the  de- 
fendanta  were  to  take  the  balance  of  the  2" 
oak  without  culling  it,  taking  the  good  and 
the  out«,  at  1^  per  thousand  f.  o.  b.  the  cars 
at  loading  point,  and  they  were  also  to  take 
all  the  other  oak  renwluing  unshipped  under 
the  terma  of  the  original  agreement;  that  is, 
to  be  selwtod  as  shown  on  August  27,  1910, 
awl  at  the  ortgiual  prices.    There  was  some 
evidence  In  bohalt  of  the  plaintiff  tending  to 
ahow  that  Mr.  Cleale  said  In  the  interview  of  i 
l^vbruary  0.  IQU,  that  all  ot  the  lumber  j 
altould  be  ahUu>od  "before  mud  times."    No  | 
tlttte,  however,  was  stated  in  the  memorandum ' 
of  Wbruary  10^  1911.  within  which  tbe  lum-  j 
her  was  to  be  taken,  and  we  tlUuk  that  what- 
ever  may  have  been  said  in  ttiis  regard  was : 
ttiHieratood  to  be  an  expT«8«ii«n  of  expectation ' 
mther  than  the  aseertiiw  of  a  deflntte  time 
Umtt  which  the  parties  understood  tobeof  tite 


I  cawoee  or  tfee  cvatrarct. 
new  airaageaMBt  eooteaplated  tbatChetwo- 
fn*  stock,  ■■  widl  as  tbe  tUcker  stock  tbat 
was  to  bearietted  as  riwwii,  was  to  be  drip- 
ped as  ocdeicd  by  Oe  lirffnrtant^,  It  was 
tbefr  doty  to  fnmisb  tbe  ptoinww  wlUi  or- 
ders so  Oat  tbe  Imnber  eonid  be  staipiwd 
wftUn  a  reasooaUe  tbne  after  Febmaiy  Vi, 

imi. 

(11  It  Is  daJmed  in  bdialf  at  die  plaintiff 
that  by  rlrtne  of  tlie  contraeto  at  Angost  27, 
1910,  and  of  Febmary  10. 1911,  and  tbe  ship- 
ments of  a  part  of  the  InnUier  tberennder 
and  payment  therefor,  the  defendants  liecame 
tbe  owners  of  all  of  it,  and  that,  upon  their 
neglect  and  refusal  to  famish  tbe  plaintiff 
with  orders  toe  its  shipment,  they  became 
liable  for  what  remained  onahipped  at  the 
contract  prices  as  for  goods  sold  and  deliver- 
ed. We  do  not  tliink  that  claim  la  sustain- 
able. 

Tbe  question  whether  a  sale  of  personal 
property  Is  completed  or  only  executory,  in 
cases  between  buyer  and  seller  and  where 
neither  the  statute  of  frauds  nor  the  rights 
of  third  parties  are  Involved,  depends  upon 
whether  it  was  the  Intention  of  the  parties  at 
the  time  the  contract  was  made  that  the  ti- 
tle to  the  property  should  immediately  pass 
to  the  buyer;  and,  when  no  such  intention  is 
expressed  In  the  contract  Itself,  then  all  the 
facts  and  circumstances  under  which  the 
contract  was  made  are  to  be  examined  to  dis- 
cover if  such  an  intention  Is  tbe  meaning  of 
the  acts  of  the  parties.  Keeping  in  sight 
always  tbe  fact  that  it  is  the  real  Intention 
of  the  parties  that  is  to  control,  courts  have 
adopted  certain  rules  to  aid  them  in  discover- 
ing that  intention.  And  It  Is  too  well  set- 
tled to  require  the  citation  of  authorities 
that,  where  anything  remains  to  be  done  to 
identify  the  particular  property  to  be  sold, 
or  to  ascertain  the  price  to  be  paid  for  it  by 
selecting  it  as  to  quality,  and  weighing  or 
measuring  it  as  to  quantity,  or  where  the  sell- 
er is  to  do  certain  things  to  the  property  to 
put  it  in  that  condition  or  situation  in  which 
It  may  or  ought  to  be  accepted  by  the  buyer, 
the  performance  of  those  things  are  to  be 
deemed  presumptively  a  condition  precedent 
to  the  passing  of  the  title  to  the  buyer. 

Under  the  contract  of  August  27,  1910,  it 
was  the  duty  of  the  plaintiff,  on  receipt  of 
shipping  orders  from  the  defendants,  to  select 
the  lumber  as  to  kind  and  quaUty  "as  shown," 
to  haul  it  to  the  railroad  and  load  it  upon 
cars  to  be  procured  by  him.  The  agreement 
of  February  10,  1911,  changed  the  original 
contract  only  In  respect  to  the  two-inch  stodc 
remaining,  which  thereafter  was  not  to  be 
selected,  but  as  to  that  It  was  stUl  the  plain- 
tUTs  duty  to  separate  it  from  the  general 
mass,  haul  it  to  the  railroad,  procure  cars, 
and  load  and  ship  it  as  ordered.  In  view  of 
the  fact  that  the  plaintiff  was  to  do  those 
things  at  his  expense  before  tbe  defendants 
were  boond  to  leceive  the  lomber  or  make 
payment  for  it.  It  seems  dear  that  it  waa  aot 
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the  intenUon  of  the  parties  that  the  title  to 
any  of  the  lumber  should  vest  In  the  defend- 
ants Immediately  and  before  those  things 
were  done.  We  are  therefore  of  the  opinion 
that  neither  of  the  agreements  constituted  an 
executed  contract  of  bargain  and  sale  of  the 
lumber,  but  only  an  executory  contract  for 
the  sale  of  It,  and  accordingly  that  the  plain- 
tiff cannot  recover  for  the  lumber  unshipped 
under  the  first  and  second  counts  In  his  writ, 
as  for  goods  sold  and  delivered. 

Has  the  plaintiff  shown  that  he  Is  entitled 
to  recover  under  his  third  count  In  the  writ 
wherein  he  alleges  a  breach  of  the  contracts 
on  the  part  of  the  defendants  In  not  taking 
or  ordering  the  lumber  shipped,  as  they  had 
agreed  to  do?  In  determining  that  question 
we  are  concerned  only  with  the  acts  of  the 
parties  after  February  10, 1911,  for,  as  before 
suggested.  If  there  was  any  unreasonable 
neglect  on  the  part  of  the  defendants  to  fur- 
nish shipping  orders  prior  to  that  date,  we 
think  It  was  waived  by  the  plaintiff's  accept- 
ance of  the  new  arrangement 

[4]  Under  the  contract  of  February  10, 
1011,  as  well  as  under  the  first  contract,  the 
defendants  had  the  option  as  to  the  order  of 
shipments  in  respect  to  the  kinds  and  quali- 
ties of  the  lumber.  They  were  wholesale 
lumber  dealers.  They  did  not  contract  for 
this  lumber  for  their  own  use,  but  to  fill  or- 
ders to  be  procured  by  them  from  others,  a 
fact  well  understood  by  the  plaintiff,  and  It 
was  their  right  to  have  the  different  kinds 
of  lumber  shipped  out  as  they  ordered  it, 
provided  they  furnished  orders  under  which- 
it  could  all  have  been  shipped  reasonably 
within  the  terms  of  the  contract  If  it  would 
have  been  more  convenient  for  the  plaintiff 
to  have  had  shipping  orders  so  that  the  dif- 
ferent kinds  of  lumber  could  have  been  ship- 
ped out  in  some  particular  order,  he  should 
have  so  provided  In  the  contract,  and,  in  the 
absence  of  any  such  provision,  it  was  not  for 
the  plaintiff  to  dictate  the  order  in  which  it 
was  to  be  shipped. 

In  the  memorandum  of  February  10,  1011, 
the  following  shipping  order  was  given : 

"Ship  Clark  &  Cleale,  Heywood.  Mass.  Don't 
put  many  outs  on  first  cars  and  mix  them  in 
pretty  well." 

That  order  applied  to  the  two-Inch  stock 
only,  and  until  it  was  withdrawn  it  was  not 
only  the  plaintiff's  right,  but  his  duty,  to 
make  shipments  thereunder  as  fast  as  they 
could  reasonably  be  made.  It  is  clear  from 
the  correspondence  that  the  defendants  then 
had  an  order  for  that  two-Inch  stock,  and 
from  February  10, 1911,  they  were  urging  the 
plaintiff  to  ship  it  as  fast  as  possible.  On 
March  6,  1011,  tbey  wrote  him,  in  answer  tb 
his  request  for  an  order  for  the  thicker 
stock: 

"I  do  not  want  any  of  this  thick  oak  In  here 
Jnst  at  the  present  time,  but  I  do  want  you  to 
clean  up  the  2"  for  Gardner.  Siiip  along  all  the 
2"  you  have  there  before  you  start  out  to  ship 
anything  else,  or  talk  about  shipping  anything 
elae." 


To  that  the  plaintlfl  made  the  significant 
reply. 

"In  regard  to  loading  all  the  2  in.  oak  before 
T  ship  the  thick  8  in.  would  be  wrong  as  I  want 
the  2  in.  to  help  out  the  culls." 

The  defendants  replied  by  letter  of  March 
13,  1911,  from  which  we  have  above  quoted, 
urging  the  plaintiff  to — 

"ship  immediately  the  balance  of  the  2  In.  oak 
for  Heywood.  ♦  •  •  I  have  an  order  now 
which  I  can  apply  your  stock  on,  and  which 
I  will  not  have  later  on." 

It  appears  from  the  evidence  that  only 
four  or  five  car  loads  of  the  two-Inch  stock 
were  shipped  after  February  10,  1911,  the 
last  car  load  being  shipped  March  31,  1911, 
and  on  that  day  the  plaintiff  wrote  the  de- 
fendants to  "give  an  order  for  the  thick  oak 
at  once,  as  I  have  nothing  to  do  with  the 
teams."  Mr.  Cleale  testified  that  up  to  that 
time  the  plaintiff  never  had  any  orders  to 
stop  shipping  the  two-Inch  stock  to  Heywood, 
and  we  do  not  find  from  the  evidence  that 
was  not  the  fact ;  yet,  according  to  the  plain- 
tiff's writ,  there  remained  unshipped  "29,80tt 
ft  2-in.  oak  plank  and  outs."  The  defend- 
ants contend  that  the  plaintiff  had  ample 
opportunity  to  ship  all  the  two-inch  plank 
and  outs  to  Heywood,  and  that  it  was  his 
fault,  and  not  theirs,  that  it  was  not  all 
shipped,  and  that  on  account  of  his  neglect 
to  so  ship  they  were  obliged  to  have  their 
order  at  Heywood  filled  from  elsewhere.  On 
the  other  band,  the  plaintiff  testified  that 
after  February  10,  1011,  he  shipped  to  the 
defendants  some  box  boards  at  their  re- 
quest (those  not  being  included  in  these  con- 
tracts), and  that  he  shipped  out  as  much  of 
the  two-inch  stock  as  he  could  with  the  teams 
he  had,  and  that  finally  the  defendants  no- 
tified him  not  to  ship  any  more.  But,  after 
a  careful  study  and  consideration  of  all  the 
evidence,  the  court  Is  constrained  to  the  con- 
elusion  that  the  nonshlpment  of  the  balance 
of  the  two-inch  plank  and  outs  is  not  rea- 
sonably attributable  to  the  defendants'  neg- 
lect to  order  it  shipped,  but  rather  to  the 
plaintiff's  own  fault  in  not  shipping  it  more 
promptly  to  Heywood  under  the  defendants' 
orders. 

As  already  noted,  on  March  31,  1911,  when 
the  last  car  load  of  the  two-Inch  stock  was 
sent  the  plaintiff  asked  for  an  order  for  the 
thick  oak,  and  he  repeated  that  request  on 
the  Sd  of  April,  In  response  to  which,  on 
April  11th,  the  defendants  sent  an  order  for 
"a  full  car  load  of  the  3"  and  4"  selected 
oak."  The  plaintiff  admits  that  he  did  not 
ship  that  till  May  18th,  more  than  a  month 
after  the  order  was  given.  Answering  the 
plaintiff's  notice  to  them  that  this  car  had 
been  shipped,  the  defendants  wrote  him  that 
on  account  of  his  delay  in  filling  the  order 
they  had  been  obUged  to  fill  orders  else- 
where, saying: 

"I  don't  understand  why  yon  were  so  long  in 
shipping  thia,  and  I  can't  tell  now  when  I  can 
send  you  more  orders  for  this." 
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And  on  May  23d  tbej  wrote  blm  Oat  tber 
had  ezandned  tbe  car  load  and  were  ex- 
tremely dlsaatlsfled  with  It,  saTing: 

"Ton  have  pat  considerable  stock  into  tliia 
car  which  is  not  worth  twenty-fire  ((25.00)  dc^ 
lais,  and  which  I  had  no  intention  of  taking  at 
that  price,  when  I  bonght  it  We  do  not  care 
for  any  more  of  the  lumber,  so  yon  had  better 
try  and  dispose  of  it  elsewhere.  We  mean  what 
we  aay  in  regard  to  this.  We  abadately  do  not 
want  any  more  of  this,  as  it  ia  mnnlng  too 
poor,  the  way  you  are  sorting  it" 

Mention  has  already  been  made  of  tbe 
fact  tbat  DO  more  lumber  waa  ordered  or 
ahipped  for  more  tban  a  year,  and  that  tben 
tbe  parties  tried  to  do  bnsiness  with  each 
other  once  more,  and  tbe  last  car  load  was 
■hipped,  for  wbtch  the  ^teA  that  was  return- 
ed was  sent. 

Taking  into  account  tbe  amomit  of  tbe  dif- 
ferent kinds  of  lomber  that  waa  shipped 
after  Febmary  10,  1911,  together  with  tbe 
amount  of  tbe  different  kinds  tbat  the  plaln- 
tUt  dalma  remains  imsbipped.  It  appears 
that  rery  mnch  tbe  greater  part  of  tbe  nn- 
shiiiited  Inmber  on  February  10,  1911,  was 
tbe  two-inch  stock,  which  we  think  both 
parties  understood  was  the  more  difficult 
stock  to  dispose  of.  And  we  do  not  think  It 
should  be  held  tbat  the  defendants  broke 
their  contract  in  not  giving  orders  for  the 
shipment  of  any  of  the  thicker  stock  while 
they  were  urging  the  plaintifr  to  ship  the  two- 
indi  stock  on  tbe  order  they  had  for  it  at 
Heywood.  Tbe  plaintUT  sent  out  his  last  car 
load  of  tbe  two-Inch  stock  on  March  31, 1911, 
and  then  requested  an  order  for  the  thicker 
stock,  which  the  defendants  gave  blm  on  tbe 
11th  of  April,  1911.  Up  to  that  time  we  do 
not  think  it  could  be  fairly  held  that  tbe 
defendants  had  broken  their  contract  as  to 
the  thicker  stock.  The  order  of  April  lltb 
was  not  filled  till  May  18th,  and  after  the  car 
load  arrived  and  was  inspected  by  the  de- 
fendants they  notified  tbe  plaintiff  that  the 
order  had  not  been  filled  according  to  the 
contract  and  that  they  would  give  blm  no 
more  orders  for  any  of  the  Inmber,  claiming 
a  breach  of  the  contract  on  bis  part.  And 
that  Is  the  vital  question  on  this  branch  of 
tbe  case,  whether  the  plaintiff  had  reason- 
ably kept  and  performed  bis  part  of  tbe 
agreement,  and  given  no  Justification  for  the 
defendants'  refusal  to  furnish  shipping  or- 
ders under  the  contract.  In  passing  on  this 
question  the  situation  of  the  parties  and 
their  previous  contentions  should  be  kept  in 
mind.  The  defendants  claim  that  from  the 
veiy  beginning  the  plaintiff  bad  not  selected 
tbe  Inmber  "as  shown"  in  filling  their  orders, 
and  that  his  delaying  and  misfilUhg  their 
order  of  April  11th  was  not  merely  an  isolat- 
ed Instance  of  neglect  by  him  to  live  up  to 
his  contract,  but  another  instance  in  a  quite 
regular  course  of  conduct  on  his  part  in  dis- 
regard of  tbe  contract  On  the  other  band, 
the  plaintiff  with  equal  Insistence  contends 
that  the  defendants  were  ttom  the  beginning 


carrying  oat  a  pnrpoae  to  get  tbe  best  q[iiall- 
ty  of  liis  lumber,  and  then  on  seme  pretense 
refoae  to  take  tbe  poorer  grades,  and  that 
their  complaints  as  to  the  kind  and  qnalltT 
of  the  lumber  shipped  on  their  ordoB  were 
apnriODs  and  without  any  foundation  In  fact 

[i]  Hie  question  may  not  be  free  from 
doobt,  but  the  burden  was  on  the  iriaintiff  to 
establidi  h7  a  preptmderanoe  of  the  evidence 
tbat  he  had  kept  and  performed  his  part  of 
the  agreement,  and  tbat  tbe  defendants  had 
on  their  part  repudiated  it  without  Justifica- 
tion. Upon  a  oonsideratlao  of  all  the  evl- 
denoe,  the  court  is  led  to  tbe  conclusion  that 
the  plaintiff  has  not  sustained  that  burden, 
and  that  he  Is  not  entitled  to  recover  dam- 
ages tot  a  breacb  of  the  contract  by  tbe  de- 
fendants. 

It  may  be  added  also  that.  If  it  ooifid  have 
hem  found  that  there  was  a  breacb  of  the 
contract  on  the  part  of  tbe  defendants  in  not 
scenting  tbe  Inmber,  there  is  not  saffldent 
and  definite  evidence  presented  from  which 
the  damages  could  be  reasonably  ascertained 
and  computed.  There  was  no  evidence  in- 
troduced in  behalf  of  the  plaintiff  as  to  the 
amount  of  the  different  kinds  and  quaUtiea 
of  tbe  Inmber  remaining  nndilpped,  exeq)t 
the  testimony  of  Mr.  Garleton  who  surveyed 
it  but  he  did  not  dearly  show  what  part  of 
the  oak  is  white  and  what  part  red,  and  as 
to  the  dimensions  of  19,301  feet  of  it  he  made 
no  division,  answering  that  It  was  "two  and 
three  inch  oak."  Nor  Is  there  any  evidence 
of  the  market  value  of  the  remaining  Inmber 
at  tbe  time  and  place  for  Its  deUvety  under 
the  contract 

It  remains  to  consider  If  the  plalntUf  la 
entitled  to  recover  for  tbe  car  load  of  Inmber 
sued  for  at  the  prices  claimed  by  him.  This 
car  load  was  received  and  kept  by  the  defend- 
ants, but  they  claim  that  there  was  an  agree- 
ment whereby  the  price  for  it  waa  to  be  |S5 
per  thousand.  On  the  other  hand,  tbe  plain- 
tiff claims  that  there  was  no  such  an  agree- 
ment, but  tbat  the  car  load  was  ordered  and 
shipped  as  selected  stock  under  tbe  terms  and 
prices  of  tbe  original  contract  From  an  ex- 
amination of  tbe  correspondence  between  the 
parties  Just  prior  to  tbe  shipment  of  thla 
car  load  we  are  of  the  opinion  tbat  the  de- 
fendants' contention  that  there  was  a  new 
contract  as  to  the  price  of  this  car  load  Is 
not  sustained  by  tbe  evidence^  Accordingly 
we  find  that  the  plaintiff  is  entitled  to  re-  - 
cover  for  that  car  load  of  lumber  as  claimed 
in  his  writ,  and  it  avails  the  defendants 
nothing  tbat  they  have  brought  into  court 
the  amount  of  the  check  tendered  In  payment 
for  it,  since  the  check  waa  leas  than  the 
amount  due  therefor. 

Tbe  conclusion  of  the  court  therefore  Is 
that  the  plaintiff  is  entitled  to  Judgment  for 
$215.88,  with  interest  thereon  from  August 
6,  1912. 

So  ordered. 
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(246  P*.  40) 

FAULKNER  y.  DEIiPH  SPINNING  CO.,  Inc. 

(Snpreme  Court  of  PennaylTanio.    April  13, 
1914.) 

1.  Mastkb  and  Skbvant  (S  286*)— Injubt  to 
Sebvawt— "Unguaedkd  Machinebt"— Neq- 
LiGENCE — Question  fob  Joby. 

Where,  in  an  employe's  action  for  injnries 
froiQ  her  hand  being  caught  in  the  unguarded 
cogwheels  of  a  spiiming  machine  about  which 
she  was  worldng,  plaintiff  testified  that  the 
wheels  were  so  close  to  the  frame  inclosing  the 
machine  that  "if  yon  just  put  your  foot  out 
70Q  would  catch  your  dress,"  and  that  in  trying 
to  grab  waste  which  fell  from  her  hands  while 
the  machine  was  in  motion  her  hand  was  caught 
in  the  cogs,  the  question  whether  defendant  was 
neglgent  in  failing  to  provide  guards  pursu- 
ant to  Act  May  2,  1905  (P.  L.'  355),  ^  11,  was 
for  the  jury,  though  defendant  offered  eTidence, 
not  contra^cted  or  impeached,  that  by  actual 
measure  there  was  a  space  of  18  inches  be- 
tween the  front  of  the  frame  of  the  machine 
and  the  nearest  cogs,  so  that  the  cogs  were 
entirely  safe,  and  hence  not  anguarded,  within 
the  meaning  of  such  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  M  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1000; 
Dec.  Dig.  I  28a*] 

2.  IhlASTEB  AND   SeBVAHT  (g    121*)— IlTJiniT   TO 

Sebtart  —  Unquabded    Machine  —  Pbhia 

Facie  Case. 

In  an  employe's  action  for  injuries  from 
her  hand  being  caught  in  the  unguarded  cog- 
wheels of  a  spinning  machine  while  she  was 
attempting  to  catch  waste,  defendant's  evi- 
dence, tending  to  show  that  the  cogs  were  so 
far  within  the  frame  that  the  waste  could  not 
have  fallen  on  them  as  alleged  by  plaintiff  in 
her  testimony,  raised  an  issue  of  fact  which, 
if  determined  in  defendant's  favor,  would  over- 
come plaintiff's  prima  fade  case,  even  though 
it  be  conceded  that  defendant  was  negligent  m 
not  guarding  the  machine  pursuant  to  Act  May 
2,  1906  (P.  L.  355)  J  11. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  228-^1;  Dee.  Dig.  i 
121.*] 

8.  Tbiai.  a  258*)— IirjxjBT  to  Sebvant— Uk- 

OUABDED    MaCHINEBY  —  InSTBUOTIONS  —  lO- 

nobino  Evidence. 

In  an  employe's  action  for  injuries  from 
her  hand  being  caught  in  the  unguarded  cogs 
of  a  spinning  machine,  it  was  error  to  submit 
to  the  jury  t£e  question  whether  the  cogs  were 
guarded,  merely  on  the  photographs  introduc- 
ed in  evidence,  and  ignore  other  pertinent  evi- 
dence especiall:^  where  the  photographs  were 
nnsatisfactory,  if  not  misleading. 

[Ed..  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  613-623;.  Dec.  Dig.  {  253.*] 

4.  Mabteb  and  Sebvant  (|  291*)— Injubt  to 
Sebvant  —  Uhquabded  Machinebt  —  In- 
otbuctions. 

Where,  in  an  employe's  action  for  Injuries 
from  her  hand  being  caught  in  the  unguarded 
cogs  of  a  spinning  wheel  at  which  she  was 
working,  the  defense  was  that  the  accident 
could  not  have  happened  in  the  way  described 
by  plaintiff  while  she  was  not  cleaning  the  ma- 
chine, and  a  witness  for  defendant  testified  that 
imm^ately  after  the  accident  plaintiff  admit- 
ted that  she  had  been  cleaning  the  machine,  it 
was  error  to  so  instruct  that  the  jur^  must 
have  understood  Uiat  plaintiff  was  entitled  to 
recover,  unless  defendant's  evidence  satisfied 
them  that  she  received  her  injury  when  clean- 
ing the  machine  while  in  motion. 

fBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1133,  1134,  1136-1146; 
Dec.    Dig.    S  291.»] 


Appeal  from  Conrt  of  Common  Pleas,  'Pbll- 
adelpbla  County. 

Trespass  by  Mary  A.  Faulkner,  by  her  next 
friend,  Margaret  J.  Howard,  against  the 
Delph  Spinning  Company,  Incorporated,  for 
personal  injuries.  From  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Henry  Spalding  and  Edward  W.  Fell,  both 
of  Philadelphia,  for  appellant  John  J.  Mc- 
Devltt,  Jr.,  and  John  0.  Bell,  both  of  Phil- 
adelphia, for  appellee. 

STEWART,  J.  [1]  The  plaintiff,  a  girl  of 
17  years,  was  a  cone  winder  In  the  employ  of 
the  defendant  company.  The  work  assigned 
her  was  to  walk  back  and  forth  in  front  of  a 
spinning  machine,  remove  \he  waste  material 
as  It  gathered,  tie  up  the  threads  or  ends 
where  broken,  and  generally  to  see  that  the 
machine  was  kept  busy  In  winding  the  yams 
on  the  spools.  Underneath  an  iron  frame 
which  extends  along  the  length  of  the  ma- 
chine there  is  a  series  of  wheels  attached  to 
a  revolving  shaft  Dividing  these,  in  the 
center  of  the  toune,  are  two  cogwheels,  one 
on  the  driving  shaft,  the  other  on  an  upright 
shaft  This  part  of  the  machine  is  exposed 
to  view  and  is  without  physical  guard  of  any 
kind,  and,  according  to  plaintiff's  testimony, 
these  cogwheels  are  close  to  the  front  of  the 
frame  of  the  machine  where  plaintiff  stood  at 
the  time  of  the  accident,  so  close,  as  she  ex- 
pressed it,  that  "If  yon  just  put  your  foot  out 
you  could  catch  your  dress;  It  was  so  near 
the  front"  Her  narrative  Is  that  at  the 
time  of  the  accident  she  had  a  piece  of  waste 
in  her  hand  which  she  had  gathered;  that 
this  waste  suddenly  dropped  from  her  hand 
and,  falling  upon  the  roller  underneath,  got 
caught  In  the  shaft;  that  she  tried  to  grab  It 
as  the  roller  was  revolving ;  and  that  It  took 
her  hand  around  as  well  and  drew  it  Into  the 
cogwheel,  with  the  result  that  she  lost  sever- 
al of  her  fingers.  It  is  Impossible  to  derive 
any  other  meaning  from  the  narrative  than 
that  the  waste,  as  It  left  her  hand,  fell  out- 
side the  frame  of  the  machine.  If,  as  she 
testified,  the  roller  and  cogs  were  close  to  the 
front  of  the  frame,  there  would  be  nothing 
Improbable  In  the  statement  that  the  waste 
had  fallen  upon  the  roller.  The  significance 
of  this  will  appear  later.  We  start,  then, 
with  a  prima  fade  case  made  out  by  the 
plaintiff;  the  negligence  charged  being  fail- 
ure to  properly  guard  the  cogwheels  which 
Inflicted  the  Injury.  The  defense  was  two- 
fold. First,  with  a  view  to  disprove  negli- 
gence on  the  part  of  defendant,  evidence  was 
introduced  to  show,  by  actual  measure,  not 
Impeached  or  contradicted  In  any  way,  that 
these  cogwheels  are  on  a  shaft  21  Inches  back 
from  the  frame  of  the  machine,  and  are 
but  6  Inches  in  diameter,  leaving  a  dear 
space  of  18  Inches  between  the  front  of  the 
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frame  and  the  nearest  surface  of  the  cogs. 
Upon  this  state  of  facts  It  was  argued,  fol- 
lowing the  doctrine  of  McCoy  v.  Wolf,  235 
Pa.  671,  84  Atl.  581,  that,  having  regard  to 
the  nature  and  character  of  the  employe's 
duty,  the  particular  machinery  which  inflict- 
ed plaintiff's  Injury — ^the  cogwheel — was  so 
distant  from  the  place  where  plaintiff  was 
employed  as  to  render  it  entirely  safe  as  to 
her,  and  was  therefore  not  unguarded,  within 
the  meaning  of  the  statute. 

[2]  Allowing  the  argument  Its  full  legiti- 
mate force,  it  could  prevail  no  further  than  to 
carry  this  particular  question  to  the  Jury,  and 
to  this  extent  it  was  allowed  to  prevail.  The 
second  line  of  defense  was  a  deduction  from 
the  same  evidence  as  to  the  actual  location 
of  the  shaft  and  cogwheels  with  respect  to 
the  position  occupied  by  the  plaintiff  when 
at  work,  and  the  'argument  is  that,  with  the 
shaft  and  cogs  from  18  to  21  inches  within 
the  frame  of  the  machine,  the  accident  could 
not  have  happened  in  the  way  described  by 
the  plaintiff;  that  the  waste  could  not  have 
fallen  upon  either  shaft  or  cog;  and  that 
therefore  plaintiff  must  have  been  otherwise 
engaged  than  in  an  endeavor  to  recover  the 
fallen  waste  when  her  hand  came  in  contact 
vrlth  the  cogwheels.  The  purpose  of  the  evi- 
dence was  to  overcome  plaintiff's  prima  facie 
case.  If  It  did  overcome  it  In  any  material 
respect — and  that  would  be  a  question  for  the 
Jury  to  determine — the  effect  would  be  the 
same  as  though  plaintiff  had  failed  In  the 
first  Instance.  Plaintiff's  prima  facie  rested 
wholly  and  exclusively  upon  her  own  testi- 
mony; she  alone  testified  to  the  circum- 
stances under  which  she  received  her  injury. 
Conceding  the  negligence  of  the  defendant, 
her  prima  fade  was  still  Incomplete  except 
as  it  showed  drcum-otances  attending  the 
accident  which  gave  rise  to  no  presumption 
of  negligence  on  her  part  She  detailed  cir- 
cumstances which  left  her  clear  of  contribu- 
tory negligence.  If  the  accident  did  not 
happen  in  the  way  she  said  it  did  (that  is,  if 
the  evidence  on  part  of  the  defendant  over- 
came that  of  plaintiff  In  this  respect)  the  cir- 
cumstances attending  the  accident  would  at 
best  be  the  subject  of  conjecture  only,  and 
the  plaintiff's  prima  facie  case  would  then 
be  incomplete  and  recovery  Impossible.  At 
most  the  evidence  would  then  show  a  possible 
connection  between  defendant's  alleged  neg- 
ligence and  the  injury,  and  a  verdict  founded 
on  such  a  state  of  facts  would  be  no  more 
than  a  mere  guess.  Ford  v.  Anderson,  139 
Pa.  261,  21  Atl.  18.  We  have  said  enough  to 
indicate  the  true  Issues  in  the  case.  How  far 
these  were  obscured  In  the  charge  In  which 
the  case  was  submitted  to  the  Jury  we  shall 
endeavor  to  make  plain. 

[3]  First,  as  to  the  defendant's  negli- 
gence: The  only  instruction  as  to  this  ap- 
pears in  the  following  excerpt  from  the 
charge: 

"There  Is  an  act  of  assembly  in  this  state 
which  requires  every  manufacturer  and  factoiy 


to  have  their  cogwheels  properly  guarded.  It 
is  alleged  by  the  plaintiff  in  this  case  that  this 
cogwheel  was  not  so  guarded.  Yon  have  seen 
a  photograph  of  it,  and  you  will  determine 
whether  it  was  or  whether  it  was  not" 

The  inadequacy  of  this  instruction  is  too 
apparent  to  call  for  discussion.  Two  photo- 
graphs of  this  spinning  machine  were  ad- 
mitted in  evidence.  Our  own  examination 
of  them  has  shown  how  unsatisfactory,  if  not 
actually  misleading,  they  may  be  except  as 
they  are  viewed  and  studied  in  the  light  of 
the  evidence  offered  explaining  them.  But 
aside  from  this,  no  matter  how  illuminating 
they  might  in  themselves  be,  to  submit  the 
question  of  defendant's  negligence  on  this  one 
piece  of  evidence,  Ignoring  all  the  other  erl- 
dence  in  the  case,  and  that  without  any  in- 
struction whatever  as  to  what  would  con- 
stitute negligence  on  the  part  of  the  employ- 
er in  such  a  case  as  this,  was  to  leave  the 
Jury  without  guide  or  compasa  It  was  the 
plain  duty  of  the  court  to  have  instructed 
the  Jury  clearly  and  distinctly  as  to  the  duty 
of  the  defendant  in  the  premises,  and  fail- 
ure to  do  so  was  error.  Hayes  v.  Penna.  B. 
R.  Ca,  195  Pa.  184,  45  Atl.  925. 

[4]  On  the  second  Issue  the  charge  is  open 
to  still  more  serious  objection ;  it  was  an  In- 
accurate  statement  of  the  Issue.  On  the  trial 
the  defendant  called  a  witness  who  testified 
that  he  was  the  first  to  run  to  plalntifTs 
relief;  that  be  had  found  her  lying  down 
and  bleeding,  and  said  to  her,  "Mary,  what 
have  you  been  doing?  Have  you  been  clean- 
ing?" and  that  to  this  she  said,  "Tes,"  and 
fainted  and  cried.  Plaintiff  denied  that  she 
had  been  cleaning  the  machine,  and  further 
that  she  at  any  time  said  that  she  had  been 
so  engaged.  The  evidence  on  the  subject 
was  for  the  consideration  of  the  Jury,  in 
connection  with  any  other  evidence  In  the 
case  that  affected  the  credibility  of  the  plain- 
tiff In  connection  with  her  statement  on  the 
the  witness  stand  as  to  how  the  accident  oc- 
curred. The  defendant's  exemption  from 
liability  did  not  depend  on  Its  ability  to  show 
bow  the  accident  occurred.  Its  whole  effort 
was  to  show  that  It  could  not  have  occurred 
In  the  way  the  plaintiff  described,  and  yet 
this  is  the  way  the  issue  was  submitted: 

"The  defense  in  the  case  is  that  as  this  in- 
jury happened,  not  on  the  part'  of  the  machine 
on  which  she  was  engaged,  but  in  another  com- 
partment, she  must  have  been  engaged  at  the 
time  that  it  happened,  from  the  very  nature  of 
affairs,  in  cleaning  the  machine  while  the  ma- 
chine was  in  motion.  That  is  the  defense. 
There  is  no  direct  evidence  that  she  was  en- 
gaged in  cleaning  her  machine,  because  no  one 
seems  to  have  seen  this  acciaent  actually  oc- 
cur, but  the  defense  claims,  from  all  the  facts 
and  circumstances  of  the  case,  and  from  the 
nature  of  the  machine  on  which  she  was  work- 
ing, that  she  must  in  order  to  quit  her  work 
earlier  in  tbe  day,  have  disiegartled  what  they 
say  were  the  plain  instructions  they  gave,  par- 
ticularly that  she  must  not  clean  the  machin- 
ery in  motion.  *  •  •  We  will  say  to  yoo 
that  if  you  believe  that  to  have  been  the  state 
of  affairs,  if  you  believe  that  she  was  instructed 
not  to  clean  the  machinery  in  motion,  and  that 
notwithstanding  such  instructions  she  did  un- 
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dertake  to  do  ao  tor  any  reason,  and  that  wbile 
■o  engaged  she  received  this  injury,  then  your 
verdict  should  be  for  the  defendant,  because 
that  would  be  contributory  negligence  upon  her 
part,  and  she  would  not  be  entitled  to  recover 
ondfr  such  circumstances.  If  yon  believe,  how- 
ever, that  in  the  ordinary  course  of  her  em- 
ployment, and  without  disregard  of  such  in- 
structions as  I  have  described  to  you,  she  re- 
ceived this  injury,  the  verdict  would  be  for  the 
plaintiff,  because  she  is  a  young  girl,  and  her 
employers  were  charged  with  the  duty  of  fur- 
nishing her  with  a  sate  place  to  work,  and  with 
warning  her  of  any  dangers  connected  there- 
with. They  were  also  charged  with  the  statn- 
tory  duty  of  properly  guarding  all  machinery, 
«U  cogs  and  things  of  that  kind,  by  which  she 
might  suCEer  injury." 

As  thus  submitted  the  Jury  must  have  un- 
derstood the  Instruction  to  mean  that  the 
plaintiff  was  entitled  to  recover  unless  the 
evidence  adduced  by  the  defendant  satlsSed 
tbem  that  she  had  received  her  Injury  when 
engaged  In  cleaning  the  machine  while  it 
was  in  motion.  While  this  theory  as  to  the 
liappenlng  of  the  accident  was  advanced  by 
the  defendant.  It  did  not  constitute  the  de- 
fense set  up.  The  defense  was,  not  that  it 
Imd  so  happened,  but  that  It  did  not  happen, 
and  could  not  have  happened,  in  the  way  de- 
49cribed  by  tbe  plalntUf.  It  was  not  for  the 
defendant  to  show  that  it  happened  in  a  way 
that  would  exempt  it  from  liability,  except 
as  plalntiirs  evidence  had  involved  It  in  lla- 
bUity.  The  only  question  on  this  branch  of 
the  case  was :  Could  the  jury  on  a  review  of 
all  tlie  evidence,  with  reasonable  certitude, 
conclude  that  the  injury  happened  in  the  way 
and  under  tbe  circumstances  described  by  the 
plalntlft?  If  they  could,  then,  provided  they 
found  as  well  that  defendant  was  chargeable 
with  negligence,  plaintiff  would  be  entitled 
to  recover ;  if  they  could  not,  the  accident  re- 
mained unexplained,  and  no  basis  was  fur- 
nished for  a  recovery. 

The  fourth  assignment  of  error  is  that  the 
Charge  of  the  court  as  a  whole  was  errone- 
ous, inadequate,  and  misleading.  This  as- 
signment we  sustain  for  the  reasons  above 
stated. 

The  Judgment  is  reversed,  and  a  venire 
fftdas  de  novo  is  awarded. 


045  Fs.  143) 

SPINK  T.  PHILADELPHIA  HYDRO-ELEC- 
TRIO  CO.  et  aL 

{Supreme   Court  of   Pennsylvania.     April   20, 
1914.) 

1.  Judgment  (|  744*)— Res   Juwcata— Wa- 

TEB  RiOBTB. 

A  judgment  determining  the  respective 
rights  of  grantor  and  grantee  under  a  grant  to 
supply  water  for  power  purposes,  and  rendered 
in  a  proceeding  to  restrain  the  grantor  from 
installing  a  device  to  limit  the  grantee's  water 
supply  to  the  amount  provided  in  the  grant,  was 
conclusive  in  a  subsequent  proceeding  to  en- 
Join  the  grantor  and  his  assignee  from  installing 
the  same  device,  where  it  did  not  appear  that 
the  grantee  was  threatened  with  any  diminution 
with  the  supply  to  which  it  was  entitled  under 


the  grant,  and  the  new  facts  alleged  conld  not 
enlarge  his  right  as  determined  by  the  judgment 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  a  1278-1281 ;   Dec.  Dig.  g  744.*] 

2,  JUDOUENT  (I  713*)— CONOHJSIVBNBSS. 

A  final  decree  is  conclusive  as  to  plaintiffs 
claim,  and  as  to  every  matter  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  and  all 
admissible  matters  which  might  have  been  ao 
offered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $S  1063,  1066,  1099,  1234-1237,  1239, 
1241,  1247;   Dec.  Dig.  ^  713.^] 

3.  Watkbb  and   Wateb   Cottbsbs  ($  197*)— 
WATia  Companies  —  Ptjbuo  Riohts  —  Bw- 

rOBCEMENT^  BT   PBIVATE  PaBTIES. 

Where,  in  an  injunction  suit  it  appears 
that  defendant  is  a  public  water  company  owing 
no  duty  to  plain  tiff,  as  an  individual  distinct 
from  the  general  public,  plaintiff  is  not  entitled 
to  relief,  Because  the  water  company  has  failed 
to  recognize  and  protect  equities  existing  be- 
tween those  dependent  on  it  for  their  water  sup- 
ply. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  (  271;  Dec  Dig.  | 
197.*]  ■*    •         .  •»   • 

Appeal  from  Court  of  Common  Pleai, 
Philadelphia  County. 

Bill  for  an  injunction  by  William  Sirfnk 
against  tbe  Philadelphia  Hydro-Electric  Com- 
pany, a  corporation,  and  others.  From  a  de- 
cree sustaining  demurrer  to  tbe  bill,  plaintiff 
appeals.    Affirmed. 

Tbe  facts  appear  In  the  opinion  of  the  Su- 
preme Court,  and  In  Splnk  v.  Schuylkill  Navi- 
gation Co.,  240  Pa.  619,  88  AtL  10. 

The  plaintiff,  inter  alia,  averred  in  his  bill 
that  tbe  primary  puripose  for  which  the  navi- 
gation company  was  Incorporated  was  the 
maintenance  of  a  waterway  for  transporta- 
tion puriKJses,  and  that  the  right  to  sell  water 
for  power  purposes  was  given  by  the  state 
as  an  incident  thereto,  for  the  purpose  of 
developing  transportation  business  by  encour- 
aging and  assisting  the  conduct  of  manufac- 
turing enterprises  along  tbe  line  of  the  canal ; 
that  the  company  bad  been  so  managed  that 
It  had  ceased  to  conduct  any  transportation 
business  whatever  over  Its  waterways,  and 
that  the  canal  upon  which  plaintiff's  property 
abuts  bad  become  impossible  of  use  for  tbe 
passage  of  boats  and  barges,  inter  alia,  be- 
cause of  the  rapidity  of  the  current  of  water 
flowing  through  It ;  that  the  navigation  com- 
pany was,  and  for  many  years  past  bad  been, 
a  water  company,  maintaining  Its  works  for 
the  purpose  of  selling  water  and  water  pow- 
er, and  deriving  its  revenues  from  the  sale 
of  water  to  oyijxera  of  manufacturing  plants 
abutting  on  Its  canal,  and  that  as  such  It 
was  and  became  the  duty  of  said  defendant 
to  treat  alike  and  without  discrimination  all 
those  who  used  and  depended  upon  the  water 
sold  by  said  defendant  for  power  purposes; 
that  the  defendant  navigation  company,  in 
violation  of  its  duty  and  the  rights  of  plain- 
tiff, had  discriminated  against  him  (a  user 
and  purchaser  of  water  for  a  long  period  of 
years)  in  favor  of  tbe  defendant,  the  Hydro- 
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laectrie  Company  (a  recent  user  of  water), 
to  whom  it  was  attempting  to  sell  all  the 
sorplna  water  power  (of  which  there  was  a 
large  quantity)  produced  by  the  works  of  the 
navigation  company,  and  at  a  lower  rate  than 
plaintiff  had  been  paying  and  was  willing  to 
pay;  that  the  contract  between  the  defend- 
ants was  Ulegal  and  void  as  contrary  to 
public  policy,  and  in  violation  of  the  charter 
powers  of  the  navigation  company ;  and  that 
the  Hydro-Electric  Company  acquired  no 
right  under  it  to  obstruct  the  flow  of  water 
through  the  forebay  of  the  premises  of  plain- 
tiff, or  to  take  for  its  own  use  water  he  had 
theretofore  used  and  desired  to  continue  to 
use  and  pay  for,  and  which  was  necessary  to 
the  oi>eration  of  the  machine?  installed  in 
his  premises  in  1889  and  oontinnously  oper- 
ated thereafter. 

The  bill  prayed  for  a  decree  declaring  the 
navigation  company  to  be  a  water  company 
subject  to  the  duties  and  obligations  of  a  pub- 
lic service  corporation,  and  directing  the  navi- 
gation company  to  furnish  plaintiff  wlUi  wa- 
ter necessary  for  the  operation  of  his  turbine 
wheel  in  the  quantity  heretofore  taken  by  him, 
at  a  reasonable  price,  and  at  as  low  a  price  as 
defendant  was  furnishing  water  to  other  con- 
sumers; for  an  injunction  requiring  defend- 
ants to  remove  the  obstruction  limiting  the 
amount  of  water  supplied  to  plaintiff;  a 
decree  determining  that  the  navigation  com- 
pany had  no  power  to  confer  on  the  Hydro- 
Electric  Company  the  right  to  install  any  de- 
vice restricting  the  amount  of  water  used 
hx  plaintiff;  to  determine  a  reasonable  sum 
to  be  paid  for  the  excess  water;  and  for  gen- 
eral relief. 

Argued  before  FELL,  O.  X,  and  POTTER, 
ELKIN,   STEWABT,  and  MOSCHZISKEB, 
.33. 

W.  W.  Porter,  of  Philadelphia,  for  appel- 
lant H.  B.  OiU,  H.  S.  Drinker,  Jr.,  William 
B.  Linn,  and  A.  M.  BelUer,  all  of  Philadel- 
phia, for  appellees. 

STEWART,  J.  [1]  The  issue  sought  to  be 
raised  by  this  proceeding  is  identical  in  ev- 
ery material  respect  with  that  presented  and 
adjudicated  in  Spink  v.  Schuylkill  Navigation 
Ca,  240  Pa.  61U,i  and,  notwithstanding  in 
this  proceeding  the  Philadelphia  Hydro-Elec- 
tric Company  has  been  brought  in  as  a  code- 
fendant,  the  real  parties  to  the  issue  are  the 
same.  In  that  case  we  distinctly  held  that 
nothing  that  had  occurred  between  the  appel- 
lant and  the  navigation  company  subsequent 
to  the  date  of  the  grant  from  the  latter  to  the 
former  had  in  any  way  enlarged  the  terms 
of  that  grant;  that  the  grant  itself  de- 
fined the  rights  of  the  parties ;  and  that  the 
navigation  company  under  the  terms  of  its 
contract  had  a  right  to  install  in  appellant's 
fforebay  the  mechanical  device  it  contemplat- 
ed using  for  the  purpose  of  limiting  appel- 
lant's water  supply  to  200  square  inches.  The 
present  bill,  reciting  the  proceedings  under 

■MAtLUl 


the  former  bill,  diarges  that  Hia  navlgatioD 
company  has  entered  into  a  contract  with  the 
Hydro-Electric  Company  under  whidi  it  has 
agreed  to  sell  to  the  latter  company  all  the 
water  it  controls  in  excess  of  the  200  squar» 
inches  of  water  granted  to  the  appellant  and 
other  similar  grants  to  other  mill  properties 
adjoining  the  canal,  and  that  the  Hydro-Eleo- 
tric  Company,  in  assertion  of  a  right  under 
this  contract,  has  erected  an  obstruction  in 
the  canal  at  the  opening  of  the  forebay  of 
appellant's  property  which  has  reduced  tb» 
volume  and  bead  of  water  supplied  to  ap- 
pellant's mill,  and  thereby  prevented  ap- 
pellant from  operating  his  water  power  ma- 
chinery as  he  was  accustomed.  The  bill  no- 
where, however,  charges  that  the  obstruction 
had  so  reduced  the  supply  of  water  that  in 
consequence  less  than  the  200  square  Inches 
to  which  appellant  Is  entitled  under  his  grant 
passed  into  his  forebay.  What  we  decided  in 
the  former  case — and  it  was  the  one  point 
in  issue — was  that  the  navigation  company 
had  the  right  to  do  the  thing  that  is  here 
complained  of.  The  fact  that  it  has  been 
done  by  another  company  that  had  acquired 
all  the  rights  of  the  navigation  company 
marks  a  distinction  between  the  cases,  but 
denotes  no  difference.  A  d«nurrer  was  filed 
to  plaintiff's  bill  on  the  ground  that: 

"It  appears  In  said  bill  that  it  has  been  Ju- 
dicially determined  that  complainant  is  not  en- 
titled to  receive  water  in  excess  of  amount  to 
which  he  is  entitled  by  grant  as  aforesaid ;  that 
complainant  does  not  complain  that  he  is  not 
receiving  the  amount  of  water  to  which  he  is  so 
entitled,  and  aets  forth  no  after-discovered 
facta,  and  alleges  no  valid  reason  why  the  pre- 
vious determination  of  his  rights  in  the  premises 
should  not  be  final,  or  wh^  the  relief  refused 
him  in  laid  previous  smt  sboold  now  ba 
granted." 

The  demurrer  was  sustained,  and  the  ap- 
peal Is  from  the  decree  so  entered.  The  pres- 
ent bill  contains  averments  which  did  not  ap- 
pear in  the  first  bill ;  but  none,  accepting  all 
as  true,  however  much  they  might  qualify 
the  right  of  the  navigation  company  to  grant 
to  the  Hydro-EHectric  Company  all  its  excess 
water,  could  enlarge  appellant's  right  with 
respect  to  the  amount  of  water  he  is  entitled 
to  derive  from  the  canaL  He  is  receiving  to- 
day all  that  he  is  entitled  to  receive  under 
our  former  adjudication  and  controversy 
with  respect  to  that  amount  is  at  an  end. 

[2]  The  decree  in  that  case  was  a  finality 
as  to  the  claim  there  made  by  the  plaintiff, 
and  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim. 
The  new  averments  relied  upon  to  avoid  es- 
toppel relate  wholly  to  the  rights,  privileges, 
and  obligations  of  the  navigation  company, 
under  its  charter;  and  these  are  urged  up- 
on our  attention  because  appellant  would 
derive  therefrom  some  obligation  on  part  of 
the  navigation  company  to  afford  him  a  larger 
supply  of  water  than  his  grant  carts  for,  be- 
cause of  an  equitable  right  on  his  part  to  a 
share  in  the  excess  of  water  granted  to  the 
Hydro-Electric  Company.    The&e  avermenta 
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might  be  disposed  of  wltb  tlie  single  obserra- 
tlon  that  all  that  Is  alleged  therein  was  ad- 
missible matter  which  might  have  been  of- 
fered in  the  former  case,  and  not  having 
been  offered  the  decree  in  the  former  case 
is  as  conclnslre  as  though  these  matters  now 
set  np  had  never  existed. 

[S]  But,  even  though  it  be  to  prolbng  un- 
necessarily this  opinion,  we  shall  advert  brief- 
ly to  the  merits  of  this  contention  as  It  la  de- 
fined In  the  first  proposition  In  the  brief  of 
argument  No  more  will  be  necessary  since 
all  the  other  propositions  stand  or  fall  with 
this.    The  proposition  is: 

"That  the  defendant  navigation  company, 
within  the  limitations  of  its  supply  of  water 
rendered  available  for  power  purposes,  is  a  pub- 
lic water  company,  and  must  recoguize  and  pro- 
tect the  e9uities  existing  between  those  depend- 
ent npon  It  for  their  supply  of  water." 

The  latter  part  of  this  proposition  would 
be  entirely  correct  were  its  predicate  estab- 
lished, that  is,  that  the  navigation  company 
Is  a  pubUc  water  company;  but  this  Is  an 
assumption  manifestly  open  to  very  serious 
question  if  there  be  nothing  In  the  charter 
of  the  company  supporting  it  other  than 
that  which  is  quoted  in  the  plaintiff's  bill,  and 
on  which  he  relies.  Assuming  for  the  sake 
of  argument,  however,  that  the  company  la 
a  public  w«ter  company,  the  appellant  Is 
without  standing  to  compel  the  company  to 
discharge  the  duties  it  owes  to  the  public. 
We  have  heretofore  held  that  the  company 
owed  no  duty  to  the  appellant,  as  an  indi- 
vidual distinct  from  the  general  public,  that 
It  has -failed  to  performed;  therefore  the  in- 
Jury  here  complained  of  is  one  that  plaintiff 
shared  with  the  general  public,  and  is  not 
spedflc  in  any  other  sense  than  perhaps  the 
disappointment  is  greater  in  his  case  than 
that  of  some  others.  This,  however,  would  be 
one  of  degree  simply,  and,  as  said  in  Saylor 
T.  Canal  Ck).,  183  Pa.  167,  38  AU.  598,  63  Am. 
St.  Rep.  749,  this  would  not  give  standing 
to  a  private  party  to  enforce  public  rights. 
In  Buck  Mountain  Coal  Co.  t.  Lehigh  Coal 
ft  Navigation  Company,  60  Pa.  91,  88  Am. 
Dec.  634,  the  bill  was  to  compel  the  defend- 
ant company  to  reconstmct  a  portion  of  Its 
canal  which  had  been  entirely  swept  away 
by  a  flood,  and  to  compensate  the  complain- 
ants for  the  loss  to  them  of  the  means  of 
transporting  their  coal  to  market  It  was 
there  held  that  plaintiffs  were  without  stand- 
ing to  enforce  this  duty  on  the  part  of  the 
company  to  -  the  public  in  the  absence  of 
special  injury  to  themselves  or  property,  and 
In  the  opinion  in  the  case  what  is  meant  by 
special  Injury  Is  thus  defined: 

"By  this  we  mean  any  injurv,  special  in  its 
operation,  resulting  from  a  failure  to  perform 
some  specified  duty  to  them,  or  to  make  com- 
pensation for  injury  and  deterioration  to  their 
property,  as  contradistinguished  from  injury  to 
them  in  common  with  the  wliole  public,  in  tha 
loss  of  a  convenient  and  valuable  highway." 

We  repeat,  it  baa  already  been  adjudicated 
that  the  navigation  company  owed  no  special 


duty  to  this  appellant,  and,  as  we  have  seen, 
the  fact,  If  it  be  a  fact,  that  e:ppellant  has 
suffered  to  a  larger  extent  than  some  otb- 
era  In  consequence  of  the  failure  of  the  navl> 
gatlon  company  to  discharge  Its  duty  to  the 
public,  whether  by  discrimination  or  other, 
wise,  the  distinction  would  be  simply  one  of 
degree;  and,  while  appellant  might  have  his 
common-law  remedy  in  such  case.  It  would 
give  him  no  standing  to  enforce  a  perform* 
ance  by  the  navigation  company  of  its  duty 
to  the  public,  and  that  is  what  this  biU  at- 
tempts through  its  additional  averments. 
Again,  the  equities  averred  in  the  proposition 
are  such  as  are  supposed  to  arise  from  the 
fact  that  the  navigation  company  has  sold 
all  its  excess  water  to  the  Hydro-Electric 
Company,  and  in  so  doing  has  unjustly  disK 
criminated  against  the  plaintiff  to  his  serious 
Injury.  We  refer  to  this  feature  only  because 
of  the  argument  submitted  on  behalf  of  ap- 
pellant We  have  been  reminded  that  in 
the  opinion  in  the  former  case  this  occurs: 

"Whatever  equities  appellant  may  have,  and 
we  are  inclined  to  think  be  has  some  under  all 
the  circumstances,  must  be  treated  as  the  subject 
of  adjustment  by  the  parties  themselves.  The 
courts  are  not  at  liberty  to  grant  equitable 
relief  in  violation  of  the  express  covenants  of 
contracting  parties." 

The  use  made  of  this  excerpt  in  the  argii- 
ment  at  bar  and  In  the  briefs  submitted  gives 
it  an  undue  and  mistaken  emphasis.  The 
equities  there  referred  to  are  those  unenforce> 
able  equities  which  can  and  often  do  prevail 
as  between  the  parties  themselves  to  bring 
about  an  amicable  compromise  and  adjust* 
ment  It  Is  manifest  that  the  reference  could 
not  have  been  to  the  particular  equltlea 
which  the  appellant  sets  up  by  his  added 
averments,  since  in  the  former  case  the  con- 
ditions from  which  the  appellant  seeks  to 
derive  them  did  not  then  exist;  they  only 
arose  with  the  sale  to  the  Hydro- Electric 
Company  by  the  navigation  company  of  all 
its  excess  water,  a  sale  which,  so  tar  as  the 
record  shows,  was  not  even  in  contemplation 
when  the  former  bill  was  filed.  The  case  calla 
for  no  further  discussion. 

For  the  reasons  stated,  the  assignments  of 
error  are  overruled,  and  the  decree  is  afflrm< 
ed,  at  costs  of  appellant 
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LliA  ▼.  SANSON. 


(Supreme  Court  of  Pennsylvania.    May  iS,  . 
1914.) 

1,  Wiixs  (tS  607,  608»)— CoNSTBUOTiow. 

Under  a  will  giving  the  residue  ot  testator's 
estate  to  his  wife  for  life  and  providing  that  at 
her  death  the  property  should  be  divided  into 
shares,  and  that  to  "my  son  C.  I  devise  a  life 
estate  in  his  share  if  he  shall  then  be  living. 
Upon  his  decease  bis  share  of  said  realty  shall 
pass  to  his  descendants  who  shall  then  be  living, 
who  shall  take  the  same  in  remainder  •  •  * 
as  they  would  have  taken  •  *  •  had  he  died 
actually  seised  and  possessed  thereof,"  C.  took 
merely  a  life  estate,  and  not  an  estate  tail  such 
as  would  be  enlarged  to  a  fee  under  the  rule  of 
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SheHer's  Cut  ud  the  Mt  of  April  27,  1855 
(P.  U  36S». 

(Ed.  Note.— Por  other  cases,  ner  Willa.  Cent 
Die  U  1368-1378;  Dee.  Dig.  ii  607.  608.*) 

2:  Wiix«  (f  608«)— OoKBTBDcnoN— Roue  m 

Sbellkt's  Casc 

Where  it  appear*,  either  bj  expression  or 
hj  clear  implication,  that  by  the  word  "issue," 
••  oaed  in  a  will,  testator  meant  iaane  living 
•t  a  particular  period,  and  not  the  whole  line 
of  succession  which  wonld  be  included  under 
"heirs  of  the  body,"  it  must  be  construed  to  be 
«  word  of  purchase,  and  the  role  in  Shelley's 
Case  can  have  no  application. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Di«.  H  1372-1878;  Dec  Dig.  |  608.*] 

8.  WiiXB   (I  608*)— CowsTKUcnoK— Ruut  lif 

Shelley's  Case  —  Applicatiok— "Desceniv 

AKTS"— "Issue"— "Heibs." 

The  principle  that  the  rale  in  Shelley's 
Case  applies  whenever  such  technical  words  of 
limitation  as  "heirs"  or  "heirs  of  the  body"  ap- 
pear without  morcL  though  there  are  superadded 
Irords  of  limitation,  such  as  "may  be  then 
living,"  does  not  apply  where  the  word  "de- 
scendants," and  not  "heirs,"  is  employed;  the 
word  "descendants"  being,  at  most,  the  equiva- 
lent only  of  "issue,"  and  not  of  "heirs." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1372-1378;  Dec.  Dig.  {  608.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  3,  pp.  2014-2017 ;  Tol.  8,  p.  7635:  vol.  4, 
pp.  3778-3782:  vol.  8,  p.  7603;  voL  4,  pp. 
3241-3265 ;   vol.  8,  pp.  7677,  7678.] 

4.  Wills   (J  608*)— Cohbtkuotioh- Rulb  iw 
Shelley's  Case— Burden  of  Paoor. 

Whenever  the  word  "descendants,"  which 
is  not  a  technical  word  of  limitation,  appears  in 
•  will,  the  burden  is  on  a  party  claiming  that 
•uch  word  is  equivalent  to  "heirs"  or  heirs 
of  his  body"  under  the  rule  in  Shelley's  Case  to 
show  from  the  language  of  the  will  that  it  was 
•o  intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1872-1378;  Dee.  Ug.  |  608.*] 

Appeal  from  Court  of  Common  Pleas,  Pbil- 
adelphia  County. 

Action  by  Charles  M.  Lea  against  Morris 
Sanson.  From  Jndgment  for  plaintur,  de- 
fendant appeals.    Reversed  and  rendered. 

In  addition  to  the  facts  set  forth  In  tbe 
opinion  of  the  Supreme  Court,  It  appeared 
from  the  case  stated  that  Charles  M.  Lea 
and  Charlotte  Augusta,  his  wife,  agreed  to 
•ell  to  Morris  Sanson,  the  defendant,  the 
property  In  dispute ;  that,  when  plaintiff  ten- 
dered a  deed,  defendant  refused  to  accept  the 
same,  alleging  that  the  grantors  had  not  a 
title  In  fee  to  the  property. 

It  was  stipulated  In  the  case  stated  that, 
if  tbe  court  was  of  the  opinion  that  the  plain- 
tiffs could  convey  a  good  and  marketable 
title  In  fee  simple.  Judgment  should  be  enter- 
ed for  the  plaintiff;  otherwise  to  be  entered 
for  the  defendant  The  court  entered  Judg- 
ment on  tbe  case  stated  for  the  plaintiff. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  BLEIN,  and  MOSCHZIS- 
KER,  JJ. 

Horace  Stem  and  Morris  Wolf,  both  of 
Philadelphia,  for  appellant  Abraham  M. 
Beltler,  of  Philadelphia,  for  appellee. 


MOSCHZISKER,  7.  Til  Tlie  question  for 
determination  In  this  case  Is:  Did  the  plain- 
tiff, Charles  M.  Lea,  take  an  estate  tall  en- 
larged to  a  fee,  or  but  a  life  estate? 

Tbe  testator  gave  the  residue  of  his  estate 
to  his  wife  for  life,  and  directed  that  at  her 
death  the  property  should  be  divided  Into 
shares.'  The  devise  to  tbe  plaintiff  was  as 
follows: 

"To  my  son  Charles  I  devise  a  life  estate  in 
bis  share,  if  he  shall  then  be  living.  Upon  his 
decease  his  share  of  said  realty  shall  pass  to 
his  descendants  who  shall  then  be  living,  who 
shall  take  the  same  in  remainder,  in  sudb  pro- 
portions, with  like  force  and  effect  as  Uiey 
would  have  taken  said  real  estate  had  be  then 
died  actually  seised  and  possessed  thereof." 

The  issue  arose  In  a  case  stated  wherein  it 
was  agreed  that.  If  it  should  be  decided  that 
Charles  M.  Lea  took  a  fee.  Judgment  should 
be  entered  for  blm;  otherwise  for  the  de- 
fendant The  plaintiff  secured  the  Judgment 
and  the  defendant  has  appealed. 

The  court  below  sustained  the  plaintUTa 
contention  that  the  terms  of  tbe  devise  gare 
him  an  estate  tall  which,  under  tbe  rule  In 
Shelley's  Case,  and  the  act  of  April  27,  1S55 
(P.  L.  368),  was  enlarged  to  a  fee.  We  can- 
not agree  In  this  conclusion ;  for  it  is  appar- 
ent that  the  testator  did  not  Intend  to  use 
the  word  "descendants"  In  the  sense  of  "heirs 
of  the  body"  of  the  first  taker,  but  simply  to 
designate  a  certain  set  of  persons  to  take  di- 
rectly from  him  (the  testator)  at  a  given 
time. 

The  words  of  the  will  are  not  sufficient 
In  themselves  to  create  an  estate  In  fee  sim- 
ple, for  "descendants"  does  not  comprehend 
"beira"  at  law  generally  (Bates  v.  OlUett, 
132  III.  287,  298,  24  N.  E.  611);  and  the  phrase 
"who  shall  be  then  living"  restricts  the  word 
"descendants"  to  those  alive  at  the  time  of 
tbe  death  of  the  first  taker,  thereby  negativ- 
ing the  Idea  of  a  devise  to  "heirs  of  the 
body"  or  descendants  to  the  remotest  degree, 
which  Is  the  essential  attribute  of  an  estate 
tall.  It  is  quite  true  that  the  phrase  "shall 
pass  to  his  descendants"  strongly  suggests  an 
Intent  to  make  the  first  taker  the  source  of 
inheritable  succession,  and,  had  the  devise 
ended  at  that  point.  It  could  well  be  held  to 
create  an  estate  tall ;  but  it  did  not,  and  this 
is  the  pinch  of  the  case. 

[2]  A  clear  statement  of  the  principle 
which  controls  under  circumstances  such  as 
presented  here  Is  to  be  found  In  the  opinion 
of  Mr.  Justice  Sharswood,  in  Taylor  t.  Tay- 
lor, 63  Pa.  481,  484  (3  Am.  Rep.  565),  where 
he  said: 

"It  is  a  position  not  open  to  dispute  •  •  • 
that  if  it  appears,  either  by  expression  or  clear 
implication,  that  by  tbe  word  'issue'  fin  this 
ease  'descendants']  the  testator  meant  •  *  • 
issue  living  at  a  particular  period,  as  at  the 
death  of  the  first  taker,  and  not  tbe  whole  line 
of  succession,  which  would  be  included  under 
•  ♦  •  'heirs  of  the  body,'  it  must  necessari- 
ly be  construed  to  be  a  word  of  purchase ;  and 
the  rule  in  Shelley's  Case  can  have  no  applica- 
tion." 
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And,  again.  In  Robins  r.  QnlnllTen,  78 
Pa.  833,  335,  where  It  Is  stated : 

"If  there  be  on  the  face  of  the  will  sufficient 
to  show  that  the  word  was  intended  *  *  * 
to  be  applied  only  to  *  •  •  descendants  of 
a  particular  claaa  or  at  a  particular  time,  it  ii  to 
be  construed  as  a  word  oi  purchase,  and  not  of 
limitation." 

And  In  Jones  t.  Jones,  201  Pa.  648,  650,  51 
Atl.  862,  363,  where  Mr.  Justice  Brown  said: 

"When  the  testator  annexes  words  of  explana- 
tion to  'heirs'  or  'heirs  of  the  body,'  as  to  heirs 
now  living,  etc.,  using  the  terms  as  mere  deacrip- 
tio  peraonaram,  or  for  the  specific  designation 
of  individuals,  a  new  inheritance  is  thereby  in- 
crafted  upon  the  heirs  to  whom  the  estate  is 
given  (4  Kent  Com.  221),  and  they  will  be  as- 
sumed to  take  as  purchasers  (Kuntzleman's  Est., 
136  Pa.  142  [20  AtL  646,  20  Am.  St  Uep. 
909])." 

Also  see  McCann  t.  McCann,  197  Fa.  452, 
459,  47  AU.  743,  80  Am.  St  Rep.  846;  Hill 
V.  GUes.  201  Pa.  216,  217,  60  Aa  758;  Find- 
lay  T.  Riddle,  3  Bin.  139i  166,  5  Am.  I>ea  355. 

[8]  The  principle  is  different,  however,  and 
the  rule  In  Shelley's  Case  applies  whenever 
technical  words  of  limitation,  like  "heirs"  or 
"heirs  of  the  body,"  appear  without  more; 
and  this  is  so  even  when  superadded  words 
of  limitation  are  present,  If  they  do  not  actu- 
ally demonstrate  that  the  technical  words 
which  precede  them  are  Intended  merely  to 
designate  spedflc  individuals,  and,  generally 
at>eaklng,  a  phrase  such  as  "may  he  then  liv- 
ing" is  not  sufficient  In  Itself  to  reduce  these 
technical  terms  to  words  of  purchase.  Har- 
rison V.  Harris,  91  AtL  617;  Crlswell's  Ap- 
peal, 41  Pa.  288;  CocUns'  Appeal,  Ul  Pa.  26, 
2  Atl.  363;  and  Hiester  v.  Yerger,  166  Pa. 
446,  31  AtL  122.  But  this  last  principle  has 
no  application  in  the  present  case;  for  here 
'^elrs"  is  not  used,  and  the  word  which  is 
employed,  "descendants,"  Is  not  of  like  force ; 
"at  most.  It  is  only  the  equivalent  of  Issue" 
(Wains'  Estate,  189  Pa.  631,  632,  633,  42  AU. 
289),  which  is  a  word  that  "yields  readily  to 
a  context  indicating  its  use  as  a  word  of  pur- 
chase" (Stout  V.  Good,  91  Aa  613),  and 
which  prima  facie  "has  not  the  same  slgnili- 
canoe  as  'heirs  of  the  body'  •  •  • "  (An- 
derson Law  Dictionary). 

[4]  "Descendants"  Is  not  a  technical  word 
of  limitation;  and  whenever  in  a  devise  a 
word  appears  which  is  not  strictly  one  of 
limitation,  If  the  rule  in  Shelley's  Case  is 
sought  to  be  applied  by  analogy,  the  burden 
rests  upon  him  who  claims  such  word  to  be 
the  equivalent  of  "heirs"  or  "heirs  of  his 
body"  to  demonstrate  from  the  language  of 
the  will  that  It  was  so  intended.  Stout  t. 
Good,  supra. 

The  testator  uses  the  word  "descendants" 
several  times;  he  first  provides  that,  at  the 
death  of  his  widow,  his  property  shall  be  di- 
vided 'Into  as  many  parts  and  shares  as  at 
that  time  there  shall  be  children  of  mine 
then  living  and  children  of  mine  then  dead 
represented   by    'descendants'    then   living"; 


next,  be  states,  "To  each  of  my  cfhlldren, 
Arthur  and  Nina,  who  shall  then  be  living, 
and  to  the  'descendants'  who  shall  then  be 
entitled  of  any  of  my  children  then  deceased, 
I  devise  its  share,  in  fee-aimple";  then  fol- 
lows the  particular  provision  with  which  we 
are  dealing.  It  seems  clear  that  the  testator 
first  employed  "descendants"  as  a  mere  de- 
scrlpUo  personarum ;  hence,  It  is  but  reason- 
able to  assume  that  he  meant  the  word  in 
that  sense  in  the  devise  in  question;  and 
there  Is  nothing  called  to  our  attention  from 
the  other  parts  of  the  will  sufficient  to  over- 
come this  assumption,  or  to  show  that  he  in- 
tended It  as  a  synonym  for  the  technical 
phrase  "heirs  of  the  body."  The  last  words 
of  the  devise,  which  states  that  the  descend- 
ants of  Charles,  living  at  the  time  of  his 
death,  shall  take  "in  remainder  in  such  pro- 
portions with  like  force  and  effect  as  they 
would  have  taken  said  real  estate  had  he 
then  died  actually  seised  and  possessed  there- 
of," as  a  distributive  direction,  accord  with 
the  Inheritance  laws,  and,  since  estates  tall, 
after  they  have  been  determined  to  be  such, 
now  descend  as  fee-simple  estates  (Stout  T. 
Good,  supra),  if  It  were  not  for  the  presence 
of  the  superadded  words  of  limitation  wbldi 
this  direction  contains  within  itself,  and 
those  that  follow  the  word  "descendants" 
— L  e.,  "then  living" — these  words  of  distribu- 
tion would  not  in  themselves  be  sntDcient  to 
overcome  what  might  api)ear  to  be  an  Intent 
to  create  an  estate  talL  As  it  is,  however, 
we  have  an  instance  of  superadded  words  of 
limitation  Joined  with  a  special  direction  for 
distribution;  which  combination,  in  a  case 
like  this,  is  usually  held  to  be  conclusive  evi- 
dence of  an  intent  that  the  remaindermen 
shall  take  as  purchasers.  Grimes  t.  Shirk, 
168  Pa.  74,  77,  82  AtL  113;  Stoat  t.  Good, 
supra. 

After  considering  all  the  relevant  parts  of 
the  will  (Kemp  v.  Relnhard,  228  Pa.  143,  77 
AU.  436,  28  Ii.  R.  A.  [N.  S.]  958),  we  are  con- 
vinced that  the  learned  court  below  erred 
in  entering  Judgment  for  the  plaintiff.  The 
assignments  of  error  are  sustained. 

The  Judgment  Is  reversed,  and  is  here  en- 
tered for  the  defendant 


(sa  Pa.  W) 
STOTTT  et  ox.  v.  GOOD. 

(Supreme  (3ourt  of  Pennsylvania.     May  !& 
1914.) 

1.  Wills  ({§  607,  608»)  —  CoNSTBUonoir  — 
Rule  in  Shellet's  Cask. 

Under  a  will  giving  to  deceased's  daughter 
C.  his  house  and  lot  for  life,  and  upon  her  death 
then  "to  the  children  of  my  said  daughter 
•  •  *  and  the  issue  of  said  children  who  may 
then  he  deceased,  •  •  •  provided,  however, 
that  in  the  event  of  •  •  •  C.  leaving  no  is- 
sue •  •  •  she  shall  have  the  right  to  will 
said  house,"  the  daughter  0.  took  only  a  life 
estate  in  the  properl?,  and  not  an  estate  tall 
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enlarged  to  a  JFee  under  the  rule  In  Shelley's 
Case  and  the  act  of  April  27, 1855  (P.  L.  368). 

[Ed.  Note.-^For  other  casea,  see  Wills,  Cent. 
Dig.  ii  136&-1371,  137^-1378;  Dec  Dig.  ii 
6OT,  608.*] 

2.   WlIXS    (I  608*)— CONSTBTJOnON— "RULK   IN 

Sheixet's  Case." 

The  "rule  in  Shelley's  Case''  ordains  that 
when  a  life  estate  is  devised  to  a  person,  and 
in  the  same  will  an  estate  is  limited  mediately 
^r  immediately  to  bis  heirs  in  fee  or  in  tail, 
the  word  "heirs"  is  a  word  of  limitation,  not  of 
purchase,  and  the  devise  to  the  first  taker  Is 
enlarged  to  a  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig,  IS  1372-1378;  Dec.  Dig.  {  608.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6272,  6273.] 

3>  Wnx8   (I  608*)— CoNSTBUOTioN— Rule  in 

Sheixet's  Case. 

Where  the  technical  words  suggested  in  the 
rule  in  Shelley's  Case,  "heirs,"  for  a  fee  sim- 
ple, and  "heirs  of  his  body,"  for  a  fee  tail,  ap- 
pear without  more,  the  rule  applies,  but  where 
other  words  such  as  "children,"  are  used,  the 
hurden  rests  on  him  who  claims  them  to  be 
the  equivalent  of  "heirs"  or  "heirs  of  bis  body" 
to  show  from  the  context  or  other  relevant  lan- 
guage in  the  will  that  they  were  so  intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1372-1378 ;  Dec.  Dig.  {  608.*] 

4.  wllm  {§  608*) — constbuction— ruxk  in 
■ '  Shelley's  Case— Application. 

In  the  absence  of  the  technical  words  of 
limitation,  "heirs"  or  "heirs  of  his  body,"  the 
rule  in  Shelley's  Case  should  never  be  applied 
unless  a  paramount  intent  to  make  the  first  dev- 
isee a  source  of  inheritable  succession  plainly 
appears,  but,  where  the  language  of  the  will 
brings  the  case  within  such  rule,  the  fact  that 
testator  desired  that  It  should  not  operate  is 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  1372-1378;   Dec.  Dig.  S  608.*] 

5.  Wills  (|  457*)— Constbuotion— Intent  o» 
Tbstatob. 

In  determining  testator's  intent,  his  words 
should  be  taken  in  their  proper  technical  sense, 
unless  their  context  or  other  parts  of  the  will 
plainly  show  that  they  were  used  in  a  different 
sense. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  975 ;   Dec.  Dig.  S  457.*] 

6.  Wills  (|  495*)  —  Consibuotion  —  "Chii,- 
dben"— ''Issue.'' 

"Children"  is  prima  facie  a  word  of  pur- 
chase, while  "issue"  is  ordinarily  used  as  a 
word  of  limitation,  though  it  is  not  technically 
so  to  the  same  degree  as  "heirs"  or  "heirs  of 
his  body"  and  yields  readily  to  a  context  In- 
dicating its  use  as  a  word  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1061-1064 ;  Dec.  Dig.  i  495.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1116-1141 ;  vol.  8,  p.  7601 ;  vol.  4, 
pp.  87ffi-8792;  vol.  8,  p.  7693.] 

7.  Wills  (|  646*)  — Constbuction  — "With- 
out Issue"— "Leaving  no  Issue." 

Where  a  devise  is  to  one  for  life,  with  re- 
mainder to  his  children,  a  subsequent  reference 
to  the  death  of  the  life  tenant  "without  issue" 
or  "leaving  no  issue"  ordinarily  means  such  is- 
sue as  those  previously  mentioned,  and  not  an 
indefinite  failure  of  issue. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  {(  1171-1176,  1310-1318;  Dec.  Dig.  S 
545.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2059-2061J 


8.  Wnxe  (I  608*)— CoKSTBUCnoN— BtJtB  nr 
Shbllet's  Cabb— Apfuoation. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 

construction,  but  of  law,  and  is  never  applied 

until  the  testator's  meaning  is  first  ascertained 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  H  13vr2-1378;  Dec.  Dig.  i  608.*] 

9.  Wills   (§  608*)— Constkuction— Huut  IW 
Shelley's  Case — ^Application. 

The  rule  in  Shelley's  Case  does  not  apply 
where  the  words  of  a  will  show  that  testatot 
intended  the  remaindermen  to  take  directljr  from 
him,  and  not  by  inheritanoe  from  the  devisee  of 
the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gi  1372-1378;    Dec.  Dig.  |  608.*] 

10.  Wills  ({  608*)— Consteuction— Rule  in 
Shelley's  Case. 

While  neither  superadded  words  of  limita- 
tion nor  of  distributive  modification,  standing 
alone,  are  ordinarily  enough  to  overcome  prece- 
dent words  sufficient  to  give  a  fee  under  the 
rule  in  Shelley's  Case,  the  combination  of  the 
two  will  usually  be  taien  as  sufficient  proof  of 
an  intent  to  create  a  new  line  of  descent  in  the 
remaindermen  and  to  make  them  purchasen 
from  testator. 

[Ed.  Note.— For  other  cases,  see  WlUa,  Cent 
Dig.  §1 1372-1378;  Dec.  Dig.  §  608.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Case  stated  to  determine  title  to  real  prop- 
erty, by  Joshua  C  Stout  and  wife  against 
Daniel  Qood.  From  a  Judgment  for  plain- 
tuts,  defendant  appeals.  Reversed  and  ren- 
dered. 

In  addition  to  the  facts  set  forth  in  the 
opinion  of  the  Supreme  Court,  it  appeared 
from  the  case  stated  that  on  October  13,  1913, 
Clara  Virginia  Stout  and  Joshua  G.  Stout, 
her  husband,  made  an  agreement  in  writing 
to  sell  the  property  in  question  to  Daniel 
Good,  the  defendant,  and  to  convey  a  good  and 
marketable  title  in  fee  simple;  that  upon 
the  tender  of  a  deed  the  defendant  refused  to 
accept  same.  Under  the  case  stated.  If  the 
court  was  of  the  opinion  that  the  plaintKTa 
could  convey  a  good  and  marketable  title  in 
fee  simple.  Judgment  was  to  be  entered  for 
the  plaiutiSs ;  otherwise  judgment  was  to  be 
entered  for  the  defendant 

Argued  before  BROWN,  MBSTRBZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

John  V.  McCann,  of  Philadelphia,  for  ap- 
pellant Wm.  B.  S.  Ferguson,  of  Philadel- 
phia, for  appellees. 

MOSCHZISKER,  J.  [1]  The  question  for 
deterinination  in  this  case  Is:  Did  the  plain- 
tiff Clara  Virginia  Stout  take  an  estate  tail, 
enlarged  to  a  fee,  or  has  she  but  a  life  estate? 

The  testator  provided: 

"I  give,  devise,  and  bequeath  to  my  daughter 
Clara  Virginia  Stout  •  ♦  •  my  house  and 
lot  known  as  No.  860  North  19th  street  •  •  • 
for  and  during  the  term  of  her  natural  life,  and 
upon  the  death  of  my  said  daughter,  then  I 
give  devise  and  bequeath  my  said  house  to  the 
children  of  my  said  daughter  share  and  share 
alike  and  the  issue  of  said  children  who  may 
then  be  deceased,  such  issue  to  take  the  share 
only  that  their  deceased  parent  would  have  tak- 


*For  other  cases  sea  same  topic  and  section  KUMBEP.  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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en  if  Uving  at  tbat  time,  provided,  however,  that 
in  the  event  of  my  said  daughter,  Qara  Virginia 
Stoa^  leaving  no  issue  at  the  time  of  her  death, 
she  BDall  have  the  right  to  will  said  house  to 
whomsoever  and  in  what  manner  soever  she 
pleases." 

The  issue  arose  in  a  case  stated  wherein 
it  was  agreed  that,  if  the  court  helow  decided 
the  testator's  daughter  took  a  fee,  Judgment 
should  go  for  the  plaintiffs;  otherwise  for 
the  defendant.  It  was  determined  that,  un- 
der the  rule  In  Shelley's  Case  and  the  act  of 
April  27,  1855  (P.  L.  868),  Mrs.  Stout  pos- 
sessed a  fee-simple  estate.  Judgment  was 
entered  accordingly,  and  the  defendant  has 
appealed. 

[1]  The  mle  in  Shelley's  Case  ordains  that 
when  a  Ufe  estate  is  devised  to  a  person  and 
In  the  same  will  an  estate  is  limited  "me- 
diately or  immediately  to  his  heirs  in  fee  or 
in  tail  •  •  •  'the  heirs'  are  words  of 
limitation,  •  •  •  not  of  purchase,"  and 
the  devise  to  the  first  taker  is  enlarged  to  a 
fee. 

[3]  When  the  technical  words  soggested 
In  tile  mle,  "heirs,"  for  a  fee  simple,  and 
"helm  of  his  body,"  for  a  fee  tall,  appear 
without  more,  then  no  further  Inquiry  Is 
permitted,  and  the  rule  applies;  btt  where 
other  words  are  used,  such  as  children,  or 
the  like,  and  the  rule  is  sought  to  be  applied 
by  analogy,  then  the  burden  rests  upon  him 
who  claims  them  to  be  the  equivalent  of 
"heirs"  or  "heirs  of  his  body"  to  show  they 
were  so  intended;,  and  this  must  be  demon- 
strated from  their  context  or  other  relevant 
language  in  the  will,  Judged  according  to 
proper  and  appropriate  rules  of  construction. 
See  Guthrie's  Appeal,  37  Pa.  9,  14,  15;  Cris- 
weU's  Appeal,  il  Pa.  288,  291. 

[4]  The  rule  governs  whenever  the  will 
shows  a  clear  intent  to  vest  a  'fee  simple  or 
a  fee  tail  in  the  heirs  of  the  first  taker,  qua 
such  heirs;  even  though  the  Interest  of  such 
first  taker  is  expressly  stated  to  be  but  a 
life  estate,  and  even  though  the  technical 
word  "heirs"  or  the  phrase  "heirs  of  his 
body"  is  not  used.  Lauer  ▼.  Hoffman,  241 
Pa.  815,  88  Atl.  496,  47  L.  S.  A.  (N.  S.)  676. 
But  when  neither  the  word  nor  the  phrase 
in  question  is  present,  then,  before  the  life 
estate  can  be  enlarged  to  a  fee,  it  must  clear- 
ly appear  from  the  language  employed  that 
the  remaindermen  are  to  Inherit  from  the 
original  devisee,  and  not  to  take  as  devisees 
directly  from  the  testator;  particularly 
when,  as  Is  so  often  the  case,  the  application 
of  the  rule  will  have  the  effect  of  defeating 
the  testator's  express  declaration  that  the 
first  taker  shall  have  but  a  life  estat&  Kemp 
T.  Reinhard,  228  Pa.  143,  77  AU.  436.  29  L. 
B.  A.  (N.  S.)  958.  Therefore,  in  the  absence 
of  technical  words  of  limitation,  the  rule 
should  never  be  appUed,  unless  a  paramount 
Intent  to  make  the  first  devisee  a  source  of 
Inheritable  succession  plainly  appears;  but, 
where  the  language  nsed'  brings  the  case 
within  the  rule,  the  fact  that  the  testator 
desired  that  It  should  not  operate  is  of  no 


Importance.  Grimes  v.  Shirk,  169  Pa.  74, 
76,  32  AtL  118;  Lauer  v.  Hoffman,  supra: 
Shapley  t.  Dlehl,  203  Pa.  566,  669,  53  Atl. 
874. 

[(]  In  order  to  determine  the  testator's  in- 
tent, we  must  apply  the  recognized  canons 
of  construction,  and  his  words  ought  to  be 
taken  in  their  "proper  technical  sense,"  un- 
less their  context  or  other  parts  of  the  will 
plainly  show  that  they  were  used  in  a  dif- 
ferent sense.    Doebler's  Estate,  64  Pa.  9,  15. 

[6]  All  authorities  agree  that  "children" 
Is  prima  fade  a  word  of  purchase,  and  that 
it  cannot  be  construed  otherwise,  unless 
the  context  plainly  shows  that  the  testator 
did  not  employ  the  word  In  Its  ordinary 
sense.  Affolter  v.  May,  115  Pa.  54,  8  Atl.  20; 
Guthrie's  Appeal,  87  Pa.  9, 14.  While  "issue" 
is  most  often  used  as  a  word  of  limitation, 
yet  it  is  not  technically  so  to  the  same  de- 
gree as  "heirs"  or  "heirs  of  his  body,"  and  tt 
yields  readily  to  a  context  that  indicates  Ita 
use  as  a  word  of  purchase.  Taylor  v.  Taylor, 
63  Pa.  481,  483,  8  Am.  Rep.  565;  Beckley  T. 
Belgert,  212  Pa.  91,  93,  61  Atl.  641;  O'Rourke 
y.  Sherwln,  156  Pa.  285,  291,  27  Ati.  48; 
Robins  V.  Qulnllven,  79  Pa.  333;  Powell  v. 
Board  of  DomesHc  Missions,  ^  Pa.  46,  58. 

[7]  Where  the  devise  is  to  one  for  life 
with  remainder  to  his  children,  then  a  sub- 
sequent reference  to  the  death  of  the  life 
tenant  "without  issue"  or  "leaving  no  is- 
sue" ordinarily  will  be  construed  to  mean 
such  issue  as  those  previously  mentioned, 
and  not  an  Indefinite  failure  of  issue.  Curtis 
Y.  Longstretb,  44  Pa.  297,  802,  303;  Sheets' 
EsUte,  52  Pa.  257,  268;  Carlisle  v.  Carlisle, 
248  Pa.  116,  89  Atl.  873. 

[>]  The  rule  In  Shelley's  Case  is  not  a  mle 
of  construction,  but  of  law,  and  it  Is  never 
applied  until  the  meaning  of  the  testator  is 
first  ascertained.  Yarnall's  Appeal,  70  Pa. 
335,340. 

[9]  If  the  words  of  the  will  show  that  the 
testator  Intended  the  remaindermen  to  take 
directly  from  him,  and  not  by  Inheritance 
from  the  devisee  of  the  life  estate,  then  the 
rule  has  no  application.  Kemp  v.  Reinhard, 
228  Pa.  148,  77  Aa  436,  29  L.  R.  A.  (N.  S.) 
958.  On  the  other  hand.  If  they  show  a 
contrary  Intention,  the  rale  applies.  Lauer 
V.  Hoffman,  241  Pa.  315,  88  AtL  496,  47  L. 
R.  A.  (N.  S.)  676. 

[II]  When  superadded  words  of  limitation 
are  combined  with  words  of  distributive  mod- 
ification which,  in  a  situation  possible  to 
arise,  would  vary  the  distribution  ordained 
by  the  existing  Inheritance  laws,  that  is 
proof  that  the  testator  did  not  intend  those 
to  whom  the  words  of  distributive  modifica- 
tion apply  to  take  by  succession  of  law  as  the 
heirs  of  the  devisee  of  the  life  estate,  and 
indicates  tbat  he  Intended  them  to  take  di- 
rectly from  him;  for,  had  he  wished  them  to 
Inherit  as  heirs  of  the  life  tenant,  he  would 
not  have  expressly  directed  a  distribution 
that  might  vary  that  fixed  by  the  Inheritance 
laws.      Walker    v.    MilUgan,    46    Pa.    178; 
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O'Ronrke  r.  Shenrin,  156  Pa.  285,  292,  27 
Atl.  43;  Grimes  v.  Shirk,  169  Pa.  74,  77,  32 
Atl.  113;  Boblns  t.  QulnUven,  79  Pa.  333; 
Powell  V.  Board  of  D.  M.,  49  Pa.  46,  55 ;  HIU 
V.  Giles,  201  Pa.  215,  50  Atl.  758;  Jones  v. 
Jones,  201  Pa.  648,  550,  51  Atl.  362.  The  gen- 
eral rule  Is  that  neither  superadded  words  of 
limitation  nor  of  distributive  modification, 
standing  alone,  will  be  accepted  as  enough  to 
overcome  precedent  words  sufficient  to  give  a 
fee;  but  the  combination  of  the  two  will 
usually  be  taken  as  sufficient  proof  of  an  In- 
tent to  create  a  new  line  of  descent  In  the  re- 
maindermen and  to  make  them  purchasers 
from  the  testator.  This  Is  not  always  so, 
however,  for  sometimes  even  the  combination 
of  the  two  will  not  be  given  that  effect, 
where  the  words  used  are  general  In  form, 
and  do  not  show  an  Intent  to  change  the 
course  of  descent  or  the  general  scheme  of 
distribution  fixed  by  the  Inheritance  laws 
(Grimes  v.  Shirk,  169  Pa.  74,  32  AtL  113); 
bat  where  the  distributive  modlcation  is  hn 
express  direction  (as  here)  that  those  who  get 
the  remainder  "shall  only"  take  in  certain 
propositions,  which  direction,  when  applied, 
ml^t  have  the  effect  of  changing  the  general 
scheme  of  distribution  fixed  by  the  inherit- 
ance laws,  then  this  is  evidence  of  an  intent 
that  the  remaindermen  are  to  take  as  pur- 
chasers with  the  line  of  descent  starting  from 
them.  Under  the  act  of  April  27,  1855  (P. 
li.  368)  words  that  would  have  created  an  es- 
tate in  fee  tall  now  make  a  fee  simple,  and 
the  Btattite  expressly  provides  that  estates 
thus  created  "shall  be  Inheritable"  as  sucb; 
L  e,  as  fee-simple  estates. 

Wben  the  foregoing  relevant  rules  are  ai>- 
plled  to  the  will  before  us,  It  is  plain  that  the 
testator  did  not  intend  those  to  whom  he 
devised  the  property  upon  the  death  of  his 
daughter  to  Inherit  it  from  her;  on  the  con- 
trary, it  is  manifest  that  he  meant  them  to 
take  directly  from  him.  The  testator  leaves 
the  remainder  to  the  "children"  of  his  daugh- 
ter, and  there  is  nothing  In  the  context  suf- 
ficient to  show  that  the  term  "children"  was 
used  in  any  other  than  its  ordinary  sense,  as 
a  word  of  purchase.  True,  the  testator  makes 
provision  for  the  Issue  of  these  children, 
"such  Issue  to  take  the  share  only  that  their 
deceased  parent  would  have  taken  if  living 
at  that  tima"  But  this  latter  direction,  in- 
stead of  indicating  that  "issue"  was  intended 
to  modify  "children"  so  that  the  two  words 
should  be  taken  interchangeably,  and  both 
together  understood  as  meaning  "heirs  of 
her  body,"  thus  creating  an  estate  tall  in  the 
first  taker  with  an  Inheritable  line  of  succes- 
sion to  flow  from  her  to  her  issue  to  the  most 
remote  degree,  rather  suggests  the  contrary ; 
i.  e.,  that  be  intended  to  provide  dlrectiy  and 
only  for  the  children  of  his  daughter  and 
such  of  their  Issue  as  might  be  alive  at  the 
time  of  her  death.  In  other  words,  instead 
of  simply  pointing  out  a  class  of  heirs  to 
succeed  by  Inheritance,  the  testator,  in  effect, 
specified  persona  to  be  ascertained  at  a  given 


time  from  a  general  description  stated  by 
blm. 

Since  there  is  notliing  here  approaching  a 
limitation  to  "heirs"  general,  Mrs.  Stoat's 
only  claim  to  a  fee  is  tlirough  an  estate  tali ; 
and  to  accomplish  this,  she  most  depend  upon 
the  fact  that  the  word  "issue"  follows  the 
word  "children."  But  if.  In  order  to  work  an 
entail,  with  the  first  taker  as  the  root  of  an 
inheritable  sncoession,  we  accept  "Issue"  as  a 
superadded  word  of  limitation,  governing 
"children,"  then  we  come  squarely  against 
the  rule  that,  when  in  a  devise  to  issue  su- 
peradded words  of  limitation  and  distrib^i- 
tlve  modification  are  both  present,  it  is  suffi- 
cient to  show  an  intent  that  such  Issue  shall 
take  as  purchasers.  On  the  other  hand,  if 
we  do  not  accept  "issue"  as  a  word  of  limi- 
tation, then  it  must  be  taken  as  on  a  par  with 
"children,"  and  in  that  case,  technically,  the 
express  terms  of  the  devise  would  be  incon- 
sistent with  an  estate  tail ;  for  in  such  an  es- 
tate lineal  heirs  in  two  different  generations 
cannot  come  into  their  inheritance  at  one  and 
the  same  time,  as  directed  by  the  present 
wUl.  Nice's  Appeal,  50  Pa.  143,  148.  149. 
Then,  again,  there  is  nothing  in  the  will  to 
suggest  that  the  testator  had  in  mind  that  es- 
sential attribute  of  an  estate  tail,  an  indef- 
inite failure  of  issue.  This  is  not  the  case 
of  a  simple  devise  to  one  and  his  issue,  nor 
is  it  an  Instance  where  an  estate  tall  can  be 
implied  from  a  devise  over  in  default  of  Is- 
sue ;  for  the  provision  that  "in  the  event  of 
my  said  daughter  •  •  •  leaving  no  Issue 
at  the  time  of  her  death,  she  shall  have  the 
right  to  will,"  etc.,  indicates  that  the  testator 
contemplated  a  definite  failure  of  issue,  the 
worSs  "leaving  no  issue"  simply  meaning  no 
such  issue  as  above  named ;  1.  e,  the  children 
of  the  devisee  for  life  living  at  the  time  of 
her  decease  and  the  living  Issue  of  those  who 
might  then  be  dead.  Finally,  the  provision 
that  the  issue  living  at  the  death  of  the  first 
taker  shall  "only"  take  the  share  which  their 
deceased  parent  would  have  taken  if  living 
"at  that  time"  Is  a  distributive  modification 
which  may  lead  to  this  result:  Should  ail  the 
children  of  the  first  taker  be  deceased  at  the 
time  of  her  demise,  leaving  descendants 
standing  in  the  same  degree  of  consanguinity 
to  her,  they  would  not  take  per  capita,  as 
directed  by  the  inheritance  laws  (section  14, 
Act  April  8,  1833  [P.  L.  819] ;  section  1,  Act 
Jane  30, 1886,  P.  U  261),  but  would  have  to 
take  per  stirpes,  as  directed  by  the  wilL  For 
example,  should  the  daughter  leave  no  chil- 
dren, but  issue  consisting  of  five  grandchil- 
dren, two  bom  of  one  deceased  child  and 
three  of  another,  under  the  law  the  first  set 
of  grandchildren  would  Inherit  between  them 
a  two-fifths  interest  in  the  property,  whereas 
under  the  scheme  of  distribution  expressly 
ordered  by  the  testator  they  would  take  a 
one-half  interest.  All  of  these  incongruities 
taken  together  tend  to  prove  that  the  testa- 
tor never  designed  an  estate  of  Inheritance 
for  his  daughter,  but  intended  the  remaindw- 
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men  to  take  by  purchase  directly  from  him ; 
and,  this  being  so,  the  role  In  Shelley's  Case 
can  have  no  application. 

Of  course,  strictly  speaking,  when  Inquir- 
ing as  to  an  estate  tall,  any  limitation  or  di- 
rection for  distribution  which  tends  to  Inter- 
fere with  the  succession  of  one  heir  after  an- 
other In  accordance  with  the  scheme  of  an  en- 
tall  In  theory  would  show  an  Intent  not  to 
create  such  an  estate;  but  In  some  of  the 
cases  cited  by  us  general  words  that  might 
have  been  given  that  effect,  such  as  "share 
and  share  alike,"  or  "tenants  In  common'," 
were  held  Insufficient  for  the  purpose,  as 
showing  no  paramount  Intent  to  vary  the  en- 
talL    These  decisions  were  prior  to  the  year 

1855,  and,  no  doubt.  In  many  Instances  they 
may  be  attributed  to  a  then  prevalent  Judicial 
desire  to  get  away  from  the  technical  rules 
relating  to  estates  tall;  but  they  are  soi&e- 
what  confusing  at  the  present  time,  unless  It 
Is  constantly  kept  In  mind  that  prior  to  the 
act  of  1865,  supra,  such  estates  were  subject 
to  their  own  peculiar  common-law  rules  of 
Inheritance  (Guthrie's  Appeal,  37  Pa.  9 ;  Find- 
lay  V.  Blddle,  S  Bin.  139, 184,  5  Am.  Dec.  366), 
whereas,  all  entails  created  since  the  act  of 

1856,  after  they  are  ascertained  to  be  such, 
come  under  the  general  laws  of  Inheritance, 
as  though  fee-simple  estates.  See  the  words 
of  the  act  and  Simpson  v.  Reed,  205  Pa.  63, 
6S,  64  Atl.  499 ;  Pifer  ▼.  Locke,  205  Pa.  616, 
66  Atl.  790.  WhUe  it  is  still  the  rule  that  a 
distributive  direction  not  at  variance  with  the 
law  of  Inheritance,  when  standing  alone,  is 
of  no  Importance  (Lea  v.  Sanson,  91  Atl.  611), 
yet  we  have  found  no  case  where  an  actual 
modification  of  the  scheme  of  Inheritance  ap- 
propriate to  a  fee-simple  estate,  as  in  the 
present  will,  has  not  been  treated  as  signifi- 
cant 

In  the  multitude  of  authorities  upon  the 
rale  in  Shelley's  Case  it  Is  bard,  and  often 
impossible,  to  find  any  one  which  precisely 
fits  the  particular  case  under  review,  and 
the  citation  of  long  lists  of  decisions  upon  the 
general  subject  only  leads  to  confusion. 
Therefore  In  this  opinion  we  have  simply  cit- 
ed authorities  in  support  of  the  general  prin- 
ciples or  canons  of  construction  which  seem 
helpful  to  a  proper  determination  of  the  actu- 
al questions  Involved.  We  conclude  that  Mrs. 
Stout  took  but  a  life  estate;  that  the  rule 
In  question  does  not  apply;  and  that  the 
learned  court  below  erred  in  entering  Judg- 
ment in  favor  of  the  plaintiffs. 

The  assignments  of  error  are  sustained. 

The  Judgment  is  reversed,  and  Is  here  en- 
tered for  the  defendant 

(246  p».  J97)  ^^^'^^ 

HARRISON  et  aL  v.  HARRIS. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1914.) 

1.  Wills  (|  608*)— Constbuction— Ruuc  in 
Shsllet's  Case. 

Under  a  will  devising  to  testator's  wife  all 
his  property,  including  certain  realty,  for  life. 


and  providing  that  after  her  death  the  use  and 
income  thereof  should  go  to  J.  and  M.  for  and 
during  their  natural  lives,  and  that  after  their 
death  an  undivided  one-balf  part  of  the  estate 
should  go  to  the  heirs  of  J.  and  a  like  part  to 
the  heirs  of  M.,  their  heirs  and  assigns  forever, 
M.  took,  under  the  rule  in  Shelley's  Case,  a  fee- 
simple  title  la  the  undivided  one-half  interest 
in  the  real  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1872-1378;   Dec.  Dig.  {  608.»] 

2.  Wills  (J  608*)— Constbuction— Rule  in 
Shelley's  Case— Application. 

When  "heirs"  is  employed  in  connection 
with  remaindermen,  the  rule  in  Shelley's  Case 
applies,  unless  other  language  in  the  will  dear- 
ly demonstrates  that  the  word  was  not  intended 
in  its  technical  sense  as  a  term  of  limitation. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  1372-1378;  Dec  Dig.  |.60a*] 

3.  Wills  (|  608*)— Constbuotiow— Rolk  ih 
Shkllbt'b  Cask — Afpuoation  —  Pbesdhf- 

TION. 

The  presumption  arising  from  the  use  of 
technical  words  of  limitation  that  the  rule  in 
Shelley's  Case  applies  can  be  rebutted  by  noth- 
ing short  of  affirmative  proof  beyond  a  reason- 
able doubt  of  a  contrary  intent. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig,  a  1372-1378;  Dec.  Dig.  {  608.*]     ' 

4.  Wills  (§  495*)— Constbuction— Rule  in 
Sheixet's  Case. 

Since  the  word  "heirs"  retains  its  signifi- 
cance though  the  effect  be  to  make  unmeaning 
other  words  in  the  will,  words  of  inheritance 
ingrafted  on  such  word  will  not  convert  it  into 
a  word  of  purchase,  unless  entirely  inconsistent 
with  the  nature  of  the  descent  pointed  out  by 
such  word. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1061-1064 ;   Dec.  Dig.  §  495.*] 

Appeal  from  Court  of  Common  Pleas,  La- 
iseme  County. 

Case  stated  to  determine  title  to  real  es- 
tate by  John  Harrison  and  others,  being  all 
the  heirs  of  Mathew  Harrison,  deceased, 
against  A.  H.  Harris.  From  a  Juiljfinent 
for  defendant,  plaintiffs  api>eal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRU- 
ZAT,  ELKIN,  STEWART,  and  MOSGHZIS- 
K£B,  JJ. 

W.  Alfred  Valentine  and  Charles  O.  Ke<^ 
both  of  WUkes-Barre,  for  appellants.  W.  L. 
Pace,  for  appellee. 

MOSGHZISEER,  J.  [1]  The  question  for 
determination  in  this  case  Is:  Did  Mathew 
Harrison  take  an  estate  In  fee  simple  or  but 
a  life  estate? 

The  testator  devised  to  his  wife,  who  is 
now  dead,  all  hte  property  for  life.  Including 
the  real  estate  here  In  controversy.  He  then 
provided: 

"After  the  death  of  my  said  wife,  I  give,  be- 
queath and  devise  to  my  son,  John  Green,  and 
to  the  son  of  my  wife,  Mathew  Harrison,  the 
use  and  income  of  all  my  estate,  real  and  per- 
sonal, share  and  share  alike,  for  and  during^the 
term  of  their  natural  lives.  In  case  of  the.  de- 
cease of  one  of  said  sons,  the  other  shall  have  a 
life  interest  in  one-half  of  my  estate,  and  the 
remainder  shall  be  appropriated  as  hereinafter 
provided.  After  the  death  of  John  Green  and 
Mathew  Harrison,  I  give,  bequeath,  and  devise 
the  undivided  one-half  part  of  all  my  estate, 
real   and   personal,  to  the  heirs  of  said  John 
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Green  and  the  otber  one-half  part  of  my  estate 
unto  the  heirs 'of  Mathew  Harrison,  to  have 
and  to  bold  the  same  to  themselves,  their  heirs 
and  assigns  forever." 

Jobn  Green  aJao  la  now  deceased. 

The  issue  arose  in  a  case  stated  wherein 
It  was  agreed:  Should  the  court  below  de- 
cide that  Mathew  Harrison  took  "a  fee-sim- 
ple title  to  the  undivided  one-half  Interest  of 
the  real  estate,  •  •  *  then  judgment  to  be 
entered  for  the  defendant" ;  otherwise  for  the 
plaintiffs.  It  was  determined  that,  under  the 
rule  In  Shelley's  Case,  the  will  gave  to 
Mathew  Harrison  a  fee-simple  estate.  Judg- 
ment was  entered  accordingly,  and  tbe  plain- 
tiffs have  appealed. 

In  an  effort  to  determine  the  testator's  in- 
tent, "we  are  hound  to  take  as  our  guides 
those  general  rules  or  canons  of  Interpreta- 
tion which  have  been  adopted  and  followed 
by  those  who  have  gone  before  us.  •  •  • 
^Diere  are  two  such  canons  of  construction, 
which  have  been  so  universally  recognized 
as  sound  and  Just  that  It  would  be  a  mere 
affectation  of  learning  to  cite  books  In  their 
support  The  first  is  that  technical  words 
shall  be  taken  to  have  been  used  according 
to  their  proper  technical  sense,  unless  the  oth- 
er parts  of  the  wUl  Imperatively  require  a 
different  one.  •  •  *  The  second  Is  that  a 
particular  intent  shall  always  give  way  to  a 
general  one  if  the  two  cannot  consist  to- 
gether."   Doebler's  Appeal,  64  Pa.  9. 15. 

[2]  When  "heirs"  Is  employed  in  connec- 
tion with  remainderman,  the  rule  in  Shelley's 
Case  applies,  unless  other  language  in  the 
wUl  clearly  demonstrates  that  the  word  was 
not  intended  In  its  technical  sense,  as  a  term 
of  llmitaUon.  See  Stout  y.  Good,  91  AtL  613, 
and  otber  authorities  there  cited. 

[S]  "The  strong  presumption  arising  from 
the  use  of  technical  words  of  limitation  is 
not  easily  overcome.  It  may  be  rebutted,  but 
it  can  be  by  nothing  short  of  affirmative  evi- 
dence of  a  contrary  intent  so  clear  as  to  leave 
no  reasonable  doubt"  Little's  Appeal,  117 
Pa.  14,  29,  11  AU.  520,  628. 

[4]  If  In  a  devise  the  word  "beirs"  has 
other  words  of  Inheritance  ingrafted  upon  it, 
unless  the  latter  are  entirely  inconsistent 
with  the  nature  of  the  descent  pointed  out 
by  the  former,  they  will  not  omvert  it  into 
a  word  of  purchase  (George  v.  Morgan,  16 
Pa.  95,  108) ;  for  the  word  "heirs"  retains  Its 
significance,  even  though  the  effect  be  to 
make  unmeaning  other  words  in  the  will, 
thus  "words  of  superadded  limitation  alone 
are  insufficient,  as  in  the  case  of  a  gift  to 
A.  for  life,  remainder  to  the  heirs  of  his  body, 
and '  to  their  heirs  forever."  Crlswell's  Ap- 
peal, 41  Pa.  288,  201.  Also  see  cases  cited  in 
Grimes  v.  Shirk,  169  Pa.  74,  88,  32  Atl.  113. 
Here,  the  devise  Is  to  Mathew  Harrison,  with 
remainder  to  his  heirs,  and  "the  round  about 
way  which  the  testator  takes  to  say  "heirs' 
does  not  affect  the  substance."  McKee  v. 
McKlnley,  S3  Pa.  92,  93. 


It  may  be  that  the  testator's  particular  in- 
tent was  to  give  tbe  first  devisee  not  mora 
than  a  life  estate;  but  it  is  equally  clear 
that  his  general  Intent  was  to  constitute  such 
devisee  a  source  of  Inheritable  succession. 
The  latter,  therefore,  "to<A  a  fee  under  the 
unbending  rule  in  Shelley's  Case  as  applied 
in  this  state."  Lauer  v.  Hoffman,  241  Pa. 
316,  317,  88  AU.  406  (47  L.  R.  A.  [N.  S.]  676); 
Shapley  v.  Dlehl,  203  Pa.  566,  660,  53  AtL  874. 
We  say  that  the  Intent  to  make  the  life  ten- 
ant a  source  of  inberltable  succession  la 
clear,  because  the  technical  words  used  dem- 
onstrate that  design,  and  there  is  nothing 
within  the  four  comers  of  the  will  suflScient 
to  rebut  it.  There  are  no  words  of  distribu- 
tive modification;  and,  under  these  dream- 
stances,  "superadded  words  of  limitation 
which  import  the  same  course  of  descent  are 
Inoperative."  Hileman  v.  Bouslaugh,  13  Pa. 
344,  353,  63  Am.  Dec.  474.  Finally,  the  fact 
that  the  testator  uses  the  words  "I  give,  be- 
queath, and  devise  *  *  *  to  the  heirs 
*  *  *  of  Mathew  Harrison,"  instead  of  us- 
ing an  expression  such  as  "to  pass  to"  or  "to 
descend  to"  the  heirs,  etc.,  has  no  controlling 
effect  This  is  illustrated  by  Grimes  v.  Shirk, 
160  Pa.  74,  32  Atl.  113,  and  many  other  cases 
which  might  be  dted. 

Kemp  V.  Belnhard,  228  Pa.  148,  77  AtL 
436,  29  U  B.  A.  (N.  S.)  058,  Urgely  relied  up- 
on by  the  appellants,  does  not  rule  this  case. 
There  the  tedinlcal  word  "heirs"  was  not 
used,  and  we  found,  from  the  four  corners  of 
the  will,  satisfactory  proof  of  an  nnmlstaka> 
ble  intent  that  the  remaindermen  were  not  to 
take  qua  heirs  of  the  first  devisee,  but  direct- 
ly from  the  testatrix.  The  case  which,  on  its 
facts,  most  nearly  approaches  this  one  la 
Grimes  v.  Shirk,  supra,  where  the  language 
employed  In  respect  to  the  superadded  words 
of  limitation  is  strikingly  similar  to  that  used 
In  the  present  devise ;  and  It  was  there  held 
that  the  first  devisee  took  an  estate  in  fee. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


a4S  Pa.  338) 
JOHNSTON  V.  DELAWABB,  I<.  ft  W.  B.  CO. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1914.) 

1.  BKiifENT  Domain  (§{  69,'  186*)— CJondkk- 

RATION   OF  RaILBOAO   RIOHT   Of  WAT— NKO- 

EBSABT  Steps. 

It  is  essential  to  the  condemnation  of  land 
for  a  railroad  right  of  way  that  there  shall  be 
a  preliminary  survey  made  and  reported  with 
necessary  maps  and  profiles,  and  the  selection 
and  adoption  of  a  surveyed  line  by  the  directors 
for  the  location  of  the  proposed  railroad,  and 
that  the  owner  shall  be  compensated  tor  dam- 
ages sustained. 

[n:d.  Note.— For  otber  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §t  171-170,  500-604;  Dec  Die. 
i8  60,  186.*] 

2.  EuiNBNT  Domain   ((  186*)   —  Bailroad 

BiQUT  01'   WAT— APPKOPBIATION— VALIDn*. 

In  1910  a  railroad  company  declared  an 
intention  to  straighten  and  relocate  its  road  be- 
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tween  C.  and  H.  tccwdinr  to  the  routes  shown 
on  a  locatjon  plan.  In  1911  the  line  was  re- 
run, the  old  stakes  destroyed,  and  the  final 
stakes  reset  in  the  same  location.  In  1912  the 
company's  directors  by  a  resolution  declared  an 
intention  to  appropriate  land  for  the  rip;ht  ot 
way,  as  shown  on  the  map  referred  to  in  the 
resolution  of  the  directors  in  1910  between  G. 
and  N. ;  N.  being  between  O.  and  H.  The  com- 
pany petitioned  for  the  appointment  of  viewera 
to  assess  damages  to  be  caused  by  the  taking  of 
land  between  C.  and  H.  Held  that,  by  the  res- 
olution of  1912.  the  company  receded  from  Its 
previous  intention  to  improve  the  road  between 
O.  and  H.  and  adopted  N.  as  the  new  terminus 
of  the  improvement,  and  that  the  map  referred 
to  in  the  second  resolution,  though  showing  H. 
as  the  terminus,  was  ineffective  to  make  it  such, 
and  that  hence  the  land  sought  to  be  condemned 
was  not  legally  appropriated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ig  &UU-504 ;  Dec.  Dig.  {  180.*] 

3.  Eminent  Domain  ({  167*)— €k>NDEMNATioN 
01  Bailboad  Right  or  Wat— Pkoceduee. 

Since  a  proceeding  for  the  condemnation  of 
private  property  for  a  railroad  right  of  way  is 
contrary  to  the  course  of  the  common  law,  the 
steps  directed  by  statute  must  be  strictly  pur- 
sued. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |§  451-4S6 ;  Dec  Dig.  §  167.*] 

4.  Biiimirr  Doxain  (|  274*)  —  BAn.BOAD 
RioHX  or  Wat— AffbopbiXiion  —  Injunc- 
tion. 

A  railroad  company  will  be  enjoined  from 
entering  on  and  taking  private  property  to 
straighten  and  improve  its  road,  wnere  it  had 
made  no  legal  appropriation  thereof,  regardless 
of  its  right  to  make  an  appropriation  by  prop- 
er action. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  7S3,  766-768;  Dec.  Dig.  i 
274.*] 

Appeal  from  Court  of  Common  Pleaa,  Sus- 
gnebanna  County. 

BUI  for  Injunction  by  Kenneth  D.  John- 
•ton  against  the  Delaware,  Lackawanna  & 
Westom  Ballroad  Company.  Ftom  a  decree 
awarding  Injunction,  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
UESTREZAT,  POTTEIB,  and  STUWART,  JJ. 

J.  H.  Oliver,  of  Scranton,  W.  D.  B.  Alney, 
of  Montrose,  and  D.  R.  Reese,  of  Scranton, 
for  appellant  H.  C.  Reynolds,  of  Scranton, 
and  Jotm  Ferguson,  of  Sosgaebanna,  for  ap- 
pellea 

MESTRBZAT,  X  Tbte  is  a  bill  In  equity 
filed  by  tbe  plaintiff  to  restrain  the  defendant 
railroad  company  from  entering  upon  and 
taking  bis  land  In  Susquehanna  county  to 
straighten  and  Improve  Its  road.  Tbe  bill, 
as  amendedr  avers  inter  alia  that  tbe  plain- 
tiff Is  tbe  owner  In  fee  of  two  farms  In  Great 
Bend  township,  Susquehanna  county;  that 
defendant  has  notified  blm  of  Its  determina- 
tion to  appropriate  two  parcels  of  said  farms 
for  its  corporate  uses  and  purposes;  that 
defendant  bas  not  by  any  legal  action  ac- 
quired tbe  rigbt  to  take  any  part  of  bis  land ; 
tbat  tbe  two  resolutions  adopted  by  tbe  di- 
rectors of  tbe  defendant  company,  wblcb  It 
claims  autborlses  It  to  take  tbe  plaintiff's 


land,  do  not  constltiite  sncb  legal  action  as 
entitles  the  defendant  to  aF|)roprlate  the 
land ;  and  that  tbe  second  ot  said  resolutions 
purports  only  to  widen  and  straighten  the 
railroad  between  Clarks  Summit  and  New 
Mllford,  whereas  plaintiff's  property  is  be- 
yond New  Mllford.  The  bUl  prays  Inter  alia 
that  tbe  defendant  be  enjoined  from  taking 
any  portion  of  bis  land.  Tbe  answer  avers 
tbat  tbe  defendant  bas  taken  proper  corpo. 
rate  action  to  appropriate  plainUITs  land. 
Tbe  learned  conrt  b^low  entered  a  decree  en- 
Joining  tbe  defendant  company  from  taking 
tbe  land  of  tbe  plaintiff  described  In  tbe  peti- 
tion, filed  in  tbe  common  pleas  for  tbe  ap- 
proval of  the  bond,  in  pursuance  of  the  res- 
olutions of  tbe  board  of  managers  of  tbe  de- 
fendant company  recited  in  and  attached  to 
tbe  petition,  for  tbe  purposes  therein  set 
forth.  The  decree,  however,  was  without 
prejudice  to  tbe  right  of  tbe  defendant  to 
proceed  anew  to  condemn  tbe  land  after  It 
bad  taken  tbe  requisite  definite  action  tber»< 
for.  There  was  also  a  condition  in  tbe  de- 
cree attached  to  the  future  taking  of  tbe 
plaintiff's  land  providing  tbat  a  suitable  pas- 
sageway should  be  constructed  between  tb* 
two  pieces  of  land  divided  by  tbe  defendant's 
road.  Tbe  defendant  company  bas  taken 
this  appeaL 

The  controlling  question,  and  the  only  on« 
wblcb  need  be  considered  here,  is  whether 
tbe  defendant  company  by  proper  corporate 
action  appropriated  tbe  plalntiff'a  land  for 
straightening  and  improving  its  railroad. 
Tbe  other  questions  raised  on  the  record  b^ 
come  immiaterlal  to  tbe  disposition  of  the 
cause  on  this  appeal,  as  it  is  clear  that,  If  tbe 
defendant  ba&  made  no  legal  appropriatloa 
of  the  land,  it  cannot  condemn  under  tbe  ex- 
ercise of  its  power  of  eminent  domain. 

[1]  Tbe  successive  steps  necessary  to  vest 
title  to  tbe  roadway  In  a  railroad  company 
have  been  pointed  out  in  many  of  our  deci- 
sions. They  are:  (a)  A  preliminary  survey 
of  tbe  lands  for  tbe  purpose  of  exploration 
made  by  engineers  and  surveyors  who,  aftM 
running  and  marking  one  or  more  experi- 
mental lines,  report  their  work  with  neces- 
sary maps  and  profiles  to  tbe  company ;  (b) 
tbe  selection  and  adoption  of  a  line  or  one  of 
tbe  lines  so  run,  as  and  for  tbe  location  of 
the  proposed  railroad  by  appropriate  action 
by  tbe  board  of  directors;  and  (c)  compen- 
sation made  or  secured  by  tbe  corporation  to 
tbe  owner  for  the  damages  be  bas  sustained 
by  reason  of  tbe  appropriation  of  bis  land. 

These  are  tbe  several  steps  held  necessary 
to  vest  in  the  corporation  tbe  title  to  tbe 
owner's  property  under  eminent  domain  pro- 
ceedings. Each  and  every  step  is  a  prereq- 
uisite to  the  right  of  tbe  corporation  to  d»> 
prive  tbe  owner  of  bis  property.  When  tb« 
route  has  been  surveyed,  marked  on  the 
ground,  and  adopted  by  tbe  appropriate  ac- 
tion of  the  board  of  directors  of  tbe  oorpo- 
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ration,  the  experimental  stage  has  passed, 
and  there  Is  a  fixed  and  definite  location  of 
the  road.  The  route,  Including  the  termini, 
mnst  be  definitely  determined  by  the  board 
of  directors.  The  land  Is  then  taken  from 
the  owner  and  appropriated  to  the  use  of 
the  corporation.  It  has  acquired  a  condition- 
al title,  good  against  rival  corporations,  but 
not  as  against  the  owner  untU  compensation 
Is  made  or  secured  to  him.  Until  there  Is  an 
experimental  survey  or  surreys  made  on  the 
ground  and  an  adoption  ,of  the  route.  Includ- 
ing the  termini,  by  the  board  of  directors, 
there  can  be  no  appropriation  of  the  owner's 
land.  As  said  in  our  cases,  the  act  of  loca- 
tion Is  at  the  same  time  the  act  of  appropria- 
tion, and.  It  may  be  added,  the  latter  cannot 
take  place  without  or  In  the  absence  of  tbe 
act  of  location.  A  legal  appropriation  fas- 
tebs  a  servitude  in  favor  of  the  corporation 
upon  the  property  taken.  The  exercise  of 
the  right  of  eminent  domain  does  not  permit 
a  corporation  to  locate  and  adopt  two  or  more 
routes  at  tbe  same  time  for  its  road  through 
private  property.  It  may  make  only  one  final 
location  at  the  time,  and  that  must  be  def- 
initely fixed  by  proper  corporate  action.  Aft- 
er the  act  of  location  by  the  company,  the 
owner  or  the  company  may  proceed  at  once 
to  secure  an  ascertainment  of  damages,  but 
until  such  act  neither  can  do  so,  for  no  right 
to  damages  vests  In  or  accrues  to  the  owner 
untU  there  has  been  an  appropriation  of  his 
property  by  the  corporation.  Davis  v.  Rail- 
way Co.,  114  Pa.  308,  6  Aa  738;  Wllllams- 
port,  etc.,  B.  B.  Co.  T.  Bailroad  Co.,  141  Fa. 
407,  21  AtL  645. 12  Ia  B.  A.  220. 

The  action  of  tbe  defendant  company  in 
the  present  case,  under  which  it  claims  the 
right  to  appropriate  the  plaintiff's  land  for 
straightening  and  Improving  Its  line,  is,  as 
recited  in  the  petition  to  the  common  pleas 
for  tbe  appointment  of  viewers  to  assess 
damages,  tbe  resolutions  of  its  board  of  man- 
agers adopted  on  April  28,  1910,  and  January 
25,  1912,  respectively.  By  the  resolution  of 
1910  the  company  declared  its  intention  to 
straighten  and  relocate  its  road  "according 
to  the  location  and  route  shown  upon  the  lo- 
cation plan  entitled,  'D.,  L.  &  W.  B.  R.  Co., 
proposed  change  of  alignment,  Clarks  Sum- 
mit to  Hallstead — scale  1  inch  3,000  feet, 
Oct  25,  1009,'  and  in  accordance  with  tbe 
description  of  said  route  and  changes  as  here- 
inafter set  forth,  the  said  map  and  description 
being  hereby  adopted  and  ordered  filed  as  a 
part  of  the  resolution" — and  appropriated  the 
necessary  land  and  Interests  therein  along 
the  route.  The  map  shows  a  projected, 
straightened,  and  improved  line  between 
Clarks  Summit  and  Hallstead,  in  connection 
with  the  line  in  use  by  the  defendant  com- 
pany. New  Milford  and  Hallstead  are  both 
shown  on  the  map. 

The  resolution  of  1912  declares  that,  for 
the  irorpose  of  better  securing  the  safety  of 
persons  and  property  and  to  accommodate 


the  increasing  trade  and  traflic  on  the  main 
line  of  the  defendant's  railroad,  it  is  neces- 
sary to  straighten  and  otherwise  improve 
"that  part  of  the  main  line  of  the  railroad  of 
this  company  between  Clarks  Summit  and 
New  Milford,  by  the  construction  of  an  addi- 
tional roadbed,  partly  adjacent  to  and  partly 
divergent  from  the  present  roadbed,  •  •  • 
according  to  the  location,  route  or  line  shoVn 
upon  tbe  Uueprint  map  hereto  annexed  and 
hereby  made  a  part  hereof  for  a  particular 
description  of  said  location,  route  or  line,  aa 
the  same  has  been  surveyed,  located  or  laid 
out  upon  the  ground,"  which  location  is  ap- 
proved and  adopted ;  and  the  lands  and  tbe 
interests  therein  along  the  said  route  are 
appropriated  by  the  company.  The  map  re- 
ferred to  in  this  resolution  is  a  blueprint  of 
the  one  attached  to  the  first  resolution. 

Hallstead  is  on  the  defendant's  road  and 
about  40  miles  north  of  Clarks  Summit,  and 
New  MUford  lies  between  the  two  places  and 
about  7  miles  south  of  Hallstead.  The  land 
of  the  plaintiff  is  between  New  Milford  and 
Hallstead.  The  preliminary  surveys  for  the 
improvement  were  begun  prior  to  1910,  and 
the  maps  showUg  the  location  of  the  improv- 
ed line  were  made  from  the  same  data.  The 
line  was  re-run  in  the  winter  of  1911,  the  old 
stakes  were  destroyed,  and  the  final  stakes 
were  reset  in  practically  the  same  location. 
The  defendant's  engineer  testified  that  tbe 
location  of  the  improved  Une  was  determined 
in  the  winter  of  1911.  He  made  an  estimate 
of  the  cost  of  the  Improvement  between 
Clarks  Summit  and  Hallstead  and  also  be- 
tween Clarks  Summit  and  New  MUford,  and 
famished  both  estimates  to  the  board  of  di- 
rectors in  December  of  that  year.  The  im- 
provement In  the  line  is  principally  between 
Clarks  Summit  and  New  Milford. 

It  will  be  observed  that  the  plaintiff's  land 
lies  north  of  and  between  New  Milford  and 
Hallstead,  and  that  therefore  the  appropria- 
tion made  by  the  resolution  of  1912  did  not 
cover  it.  The  learned  court  below  held  that 
"the  defendant  has  not  definitely  located  its 
Improved  line  across,  nor  with  certainty  ap- 
propriated, the  plaintiff's  land,"  and  for  that 
reason  sustained  the  bill  and  granted  the 
injunction.  With  this  conclusion  we  agree. 
The  route  adopted  by  the  resolution  of  AprU, 
1910,  extended  from  Clarks  Summit  to  Hall- 
stead and  unquestionably  included  the  plain- 
tiff's land.  If  the  necessary  preliminaries  for 
a  legal  appropriation  had  been  taken,  the 
resolution  of  1910  would  have  authorized  the 
defendant  company  to  appropriate  the  plain- 
tiff's land  for  the  improvement  of  Its  road. 
There  is  grave  doubt,  however,  As  to  wheth- 
er a  definite  and  fixed  line  had  been  finally 
marked  on  tbe  ground  and  adopted  by  the 
corporation  prior  to  1912.  The  testimony  of 
the  defendant's  own  engineer  leaves  this 
question  In  doubt.  We  need  not,  however,  de- 
termine whether  the  corporation  had  taken 
appropriate  action  to  condemn  the  route  from 
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Clarks  isummlt  to  Hallstead  by  the  action  of 
Its  directors  In  April,  1910,  as  we  are  clearly 
of  the  opinion  that  by  the  resolution  of  1912 
the  corporation  Intended. to  confine  and  limit 
its  appropriation  for  the  improyement  to  that 
part  of  the  road  between  Clarks  Summit  and 
New  Milford.  In  the  proceedings  for  con- 
demnation instituted  by  the  corporation  in 
the  common  pleas,  both  resolutions  are  relied 
upon  as  authority  for  the  appropriation  of 
the  plalntlft's  land.  As  already  pointed  out, 
If  the  action  taken  by  the  company  In  April, 
1910,  was  otherwise  legal,  It  would  be  sufB- 
dent  authority  for  the  adoption  and  appro- 
priation of  the  route  by  the  defendant.  That 
resolution  declared  It  to  be  the  intention  of 
the  corporation  to  improve  its  road  between 
Clarks  Summit  and  Hallstead  and  would  jus- 
tify the  condemnation  of  the  plaintiff's  land. 
Subsequently  to  the  adoption  of  this  resolu- 
tion the  corporation  manifestly  dianged  its 
intention  regarding  the  part  of  Its  road  to 
be  straightened,  otherwise  It  would  not  have 
adopted  the  resolution  of  January,  1912. 
There  can  be  no  other  explanation  of  the  pas- 
sage of  the  later  resolution,  which  was  whol- 
ly unnecessary  as  well  as  insufficient  to  au- 
thorize the  condemnation  of  any  land  be- 
tween New  Milford  and  Hallstead.  The  two 
resolutions  adopted  precisely  the  same  route 
between  Clarks  Summit  and  New  Milford. 
The  later  added  nothing  to  the  validity  of  the 
adoption  and  appropriation  by  the  former 
resolution  between  those  termlnL  There  Is 
no  essential  difference  between  the  two  reso- 
Ijitlons  except  the  very  Important  change 
made  In  the  northern  terminus  of  the  route, 
which  in  the  resolution  of  1910  was  Hall- 
stead, and  in  the  other  resolntlon  was  New 
Milford,  seven  miles  south.  It  is  not  claim- 
ed that  there  was  any  mistake  in  fixing  the 
northern  terminus  at  New  Milford  In  the  sec- 
ond resolution.  When  It  was  adopted,  the 
board  of  directors  had  before  ihem  a  blue- 
print of  the  map  of  the  route  adopted  by  the 
first  resolution.  The  board  knew,  or  must  be 
presumed  to  have  known '  because  the  map 
disclosed  the  fact,  that  the  termini  of  the 
route  In  the  first  resolution  were  Clarks  Sum- 
mit and  Halstead,  and  in  the  second  resolu- 
tion were  Clarks  Summit  and  New  Milford, 
and  that  between  the  latter  two  points  the 
routes  tiamed  in  the  two  resolutions  were 
the  same.  What,  then,  was  the  purpose  of 
the  board  of  directors  In  passing  the  resolu- 
tion of  January  ^,  1912,  adopting  and  appro- 
priating the  route  with  its  northern  terminus 
at  New  Milford  instead  of  Hallstead?  That 
resolution  declares  that  it  was  the  Intention 
of  the  corporation  to  straighten  and  Improve 
its  road  between  those  termini.  We  think  it 
is  manifest  that  by  this  resolution  the  In- 
tention was  to  change  the  northern  terminus 
of  the  proposed  Improvement  of  the  road  and 
to  recede  from  its  iuteution  and  purpose  to 
change  the  route  between  New  Milford  and 
£^llstead;  otherwise  .there  was  joo. necessity. 


whatever  for  the  passage  of  the  resolution 
and  the  fixing  of  a  different  northern  termi- 
nus. Under  the  earlier  resolution  the  com- 
pany, as  suggested,  could  have  straightened 
Its  road  over  the  longer  route  without  any 
additional  corporate  action.  The  second  reso- 
lution .was  not  passed  for  the  purpose  of< 
changing  the  improved  route  l>etween  Clarks 
Summit  and  New  Milford,  as  adopted  in  the 
resolution  of  1910,  as  the  two  routes  be- 
tween those  termini  were  the  same.  If, 
however,  th^  corporation  desired  to  shorten 
its  line  of  Improvement  by  fixing  another 
northern  terminus,  and  only  for  that  pur- 
pose, then  the  resolution  of  1912  did  be- 
come necessary.  The  necessity  for  the  second 
resolntlon,  therefore,  was  for  the  purpose 
either  of  changing  the  route  between  Clarks 
Summit  and  New  Milford  or  the  northern 
terminus  of  the  former  adopted  route,  and, 
as  there  was  no  change  made  In  the  route, 
the  only  possible  object  of  the  resolution  was 
to  make  a  change  In  the  northern  terminus  of 
the  proposed  improvement. 

[2]  There  Is  no  merit  in  the  defendant's 
contention  that  because  the  second  resolution 
refers  to  the  attached  map,  which  was  a  blue- 
print of  the  map  attached  to  the  first  resolu- 
tion, as  showing  the  location  adopted,  the 
proposed  line  was  extended  to  Hallstead. 
That  contention  Is  In  the  very  teeth  of  the 
resolution  Itself  which  declares  the  northern 
terminus  of  the  road  to  be  New  Milford  and 
not  Hallstead.  The  map.  It  is  true,  shows  a 
route  between  Clarks  Summit  and  Hallstead, 
but  the  resolution  fixes  New  Milford  as  the 
northern  point  to  which  the  improvement  was 
required  "for  the  purpose  of  better  securing 
the  safety  of  persons  and  property  and  to  ac- 
commodate the  Increasing  trade  and  traffic 
on  the  main  line  of  the  railroad  of  this  com- 
pany." The  company  manifestly  did  not  con- 
sider it  necessary  at  that  time  to  improve 
the  road  beyond  New  Milford,  or  otherwise 
the  board  of  directors  would  not  have  passed 
a  resolution  declaring  Inferentlally  the  con* 
trary.  The  board  would  have  permitted  its 
first  resolution  declaring  such  necessity  to 
remain  upon  its  minutes  unlmpeached  by  any 
subsequent  corporate  action.  We  agree  en- 
tirely with  the  learned  court  below  that  the 
second  resolution  appears  to  be  a  reconsidera- 
tion by  the  managers  of  the  company  of  their 
prior  determination  to  extend  the  Improved 
line  beyond  New  Milford.  The  defendant  is 
relying  upon  both  resolutions,  as  appears  by 
its  petition  for  condemnation  of  the  land,  and 
they  are  clearly  conflicting  In  that  there  is 
a  difference  in  the  northern  terminus  of  the 
two  routes  and,  necessarily,  in  the  extent  of 
the  Improved  line.  It  was  the- duty  of  the 
defendant  company  by  appropriate  corporate 
action  to  locate  and  fix  a  line  for  the  im- 
provement of  its  road  which  would  Include 
a  route  &Fough  the  plaintiff's  land. 

[3]  This  is  a  proceeding  contrary  to  the 
course  of  the  common  law  nnd  must  be  strict- 
ly pursued..    Pilrai!^  .property  is  not  to  be 
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taken  by  the  ezerdse  of  the  power  of  emi- 
nent domain  unless  the  legal  prerequisites  are 
dearly  and  definitely  established.    We  are  of 
the  opinion  that  the  second  resolution  was  a 
declaration  by  the  company  of  Its  Intention 
to  limit  the  Improvement  of  its  road  between 
Clarks  Summit  and  New  MUford,  and  was  an 
adoi»tlon  of  the  Improved  line  between  those 
termini.    There  Is  therefore  no  location  of 
the  Improved  line  between  New  ^Illford  and 
Hallstead  and  no  legal  appropriation  by  the 
defendant  company  of  the  plalntlfTg  tand, 
and  for  this  reason  the  learned  court  below 
was  right  In  restraining  the  defendant  from 
entering  upon  and  taking  the  plaintiff's  land. 
[4]  The  other  questions  raised  by  the  rec- 
ord need  not  be  considered.    The  defendant 
company  having  made  no  legal  appropriation 
of  the  plalntirs  land,  it  was  properly  en- 
Joined  from  taking  the  land  under  the  con- 
demnation proceedings  brought  by  It  In  the 
common  pleas,  regardless  of  its  right,  under 
proper  corporate  action,  to  appropriate  the 
farm  crossings  of  the  plaintiff.     If  the  de- 
fendant hereafter  takes  such  action  to  con- 
demn the  plaintiff's  land,  and  his  rights  un- 
der his  agreements  and  to  the  farm  crossings 
are  affected,  those  questions  will  then  arise, 
and  It  wIU  become  necessary  to  decide  them. 
The  decree  of  the  court  below  awarding  the 
Injunction  without  prejudice  to  the  right  of 
the  defendant  to  proceed  anew  after  having 
token  proper  corporate  action  to  appropriate 
the  plalnurs  land  Is  affirmed. 
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of    Pennsylvania, 
1914.) 


L  Mtinicipai,  Cobpobatioks  (I  866»)  —  In- 

"D^  ,?»  IWDMTKDWMS-COMPUTAllOW  OV 

The  word  "debt,"  as  used  in  Const  art 
9,  {  8,  providmg  that  "the  debt  of  any  •  •  • 
mnniapahty,  •  ♦  ♦  except  as  herein  provid- 
ed, shaU  never  exceed  7  per  centum  upon  the 
•ssessed  value  of  the  taxable  property  there- 
in, means  what  the  city  owes  and  can  be  call- 
ea  on  to  pay,  without  regard  to  the  amount  of 
Ita  assets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
BigTIes"*"        "*■       '■  **   1^3e-1838:    Dec. 

For  other  definitionB,  see  Words  and  Phras- 
es, vol.  2,  pp.  1864-1886:    voL  8,  p.  7628.] 

Z  MURIOIPAI.  COBPOBAnONS    (S   865*)  —  Iw- 
CBBASB  OP  INDEBTEDNBSS— COMPUTATIOW  OF 

Existing  Debt— "Solvent  Debts." 

The  "solvent  debts"  which  a  city  may  de- 
duct from  its  gross  Indebtedness  pursuant  to 
Act  April  .20,  1874  (P.  L.  65),  in  ascertaining 
Its  borrowmg  capacity,  are  debts  due  it  direct- 
ly, payment  of  which  it  can  enforce  as  one  of 
Its  quick  assets  for  the  liquidation  of  any  of 
its  obligations. 

[Ed.  Note.— For  other  cases,   see  Municipal 

S?'^?'?o^*'f,"'  ^'°^  ^^'-  W  1836-1838;    Dec. 
JJig.  I  Boo.' J 


3.  MtwroiPAi,  OoBPORATioira  (S  865«)  —  Iw- 
OREASB  or  iNDBBTKONEsa— Computation  op 
ExiBTiNo  Debt  —  Debt  of  School  Dw- 
tbict. 

The  amount  of  a  dty  debt  which  has  been 
?S*","Sl?^  pursuant  to  School  Code  (Act  May 
18,  1911  [P.  L.  309])  i  120,  by  a  school  duT- 
tnct  comcident  with  such  city,  cannot  be  de- 
ducted from  the  city's  gross  indebtedness  to  de- 
termme  its  borrowing  capacity. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {§  1636-1838;  Dec. 
iJig.  i  865.  •] 

4.  Mdnicipal  Corpobations  (§  865*)  —  Iic- 
CREASE  OF  Indebtedness— Computation  op 
Bxistino  Debt— Dbdpotion  fob  Unissubd 
Loans. 

In  determining  the  net  amount  of  a  city's 
indebtedness  to  ascertain  its  borrowing  capac- 
ity, the  city  cannot,  in  view  of  the  express  pro- 
visions of  Act  April  20,  1874  (P.  L.  66)  |  8, 
deduct  authorized  but  unissued  loans. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1836-183ii;  Dec. 
Dig.  S  865.*] 

Elkin  and  Stewart,  33.,  dissenting. 

Original  bin  by  Frederick  T.  McGuire,  a 
citizen  and  taxpayer,  etc.,  against  the  City 
of  Philadelphia,  a  municipal  corporation, 
etc.,  and  others,  to  restrain  the  issuance  of 
a  loan.    Injunction  granted. 

On  March  $0,  1914,  the  foUowlng  decree 
was  entered,  and  subsegnently  the  opinion 
of  the  court  was  filed,  in  which  the.  facta 
appear: 

March  2S,  1914,  this  cause  came  on  to  be  beard 
on  bill  and  answer  and  was  argued  by  coun- 
sel, and  now,  March  80,  1914,  on  due  considera- 
tion thereof,  it  is  ordered,  adjudged,  and  de- 
creed as  follows:  (1)  That  the  election  held 
Aovember  4,  1914,  by  the  qualified  electors  of 
the  city  of  Philadelphia  to  obtain  the  assent  of 
said  electors  to  an  increase  of  $8,600,000  in  the 
indebtedness  of  said  city  is  hereby  declared  void. 
(2)  That  the  ordinance  introduced  in  the  com- 
mon councils  of  said  city  on  February  5,  1914, 
authorizing  the  creation  of  a  loan  in  the  sum 
of  $8,600,000,  for  the  development  of  city 
b'ansit,  etc.,  is  hereby  declared  invalid.  (3> 
That  a  writ  of  injunction  be  issued  perpetually 
restraining  the  city  of  Philadelphia,  Rudolph 
Blankenburg,  mayor  of  the  said  city,  John  M. 
Walton,  controller  of  the  said  dty,  and  Wil- 
liam McCoach,  treasurer  of  the  said  city,  the 
said  defendants,  and  each  of  them,  from  carry- 
ing out  the  direction  of  the  said  proposed  ordi- 
nance and  from  borrowing,  on  Uie  faith  and 
credit  of  the  city  of  Philadelphia,  the  said  sum 
of  $8,600,000,  or  any  part  thereof,  and  from  is- 
suing the  bonds  of  the  said  city  for  the  said  sum 
or  any  part  thereof,  and  from  signing,  counter- 
signing, or  paying  any  warrant  for  the  cost  of 
advertising  the  said  ordinance.  It  is  further 
ordered  that  the  city  of  Philadelphia  pay  the 
costs  of  this  proceeding. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Theodore  F.  Jenkins,  of  Philadelphia,  for 
plaintiff.  Michael  J.  Ryan,  City  Sol.,  and 
Ernest  Lowengrund,  Asst  City  SoL,  both  ot 
Philadelphia,  for  defendants. 

BROWN,  J.  By  an  ordinance  of  the  select 
and  common  councils  of  the  dty  of  Philadel- 
phia,  approved  October  3,  1913,   the  corpo- 
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rate  authorities  of  the  said  dtycdgnlfled  their 
desire  to  increase  its  Indebtedness  In  the 
sum  of  $8,600,000,  and  at  an  election  held  on 
the  4th  of  the  following  November  the  elec- 
tors of  the  city  voted  in  favor  of  the  pioposed 
increasfe  On  February  5, 1914,  an  ordinance 
was  Introduced  in  the  common  council  of  the 
dty,  authorizing  the  mayor  to  borrow  the 
$8,000,000  voted  for  at  the  November  elec- 
tion. On  March  12,  1914,  the  complainant, 
a  taxpayer  of  the  dty  of  Philadelphia,  filed 
this  bill,  of  which  we  assumed  original  Juris- 
diction, In  view  of  the  large  public  interest 
Involred  and  of  the  importance  of  an  early 
determination  of  the  question  whether  the 
borrowing  capadty  of  the  dty  had  been  ex- 
ceeded in  authorizing  the  creation  of  a  new 
indebtedness  of  $8,600,000.  The  averment  of 
the  bill  is  that  the  said  borrowing  capadty 
was  exceeded,  and  its  prayers  are: 

"First  That  the  said  election  held  upon  No- 
vember 4,  1913,  be  declared  void.  Second. 
That  the  dty  of  Philadelphia,  Rudolph  Blank- 
enbnrg,  mayor  of  the  said  citj,  John  M.  Wal- 
ton, controller  of  the  said  city,  and  William  Mc- 
Coach,  treasurer  of  the  said  city,  the  said  de- 
fendants, and  each  of  them,  be  reatreined  by 
injunction  preliminary  until  hearing  and  per- 
petual thereafter  from  carrying  out  the  direc- 
tion of  the  said  proposed  ordinance  annexed 
hereto  marked  Exhibit  A,  and  from  borrowing, 
on  the  taith  and  credit  of  the  dty  of  Pldladel- 
phia,  the  said  sum  of  $8,600,000,  or  any  part 
thereof,  and  from  issuing  the  bonds  of  the  said 
city  for  the  said  sum  or  any  part  thereof,  and 
from  signing,  countersigning,  or  paying  any 
warrant  for  the  cost  of  advertising  the  said  or- 
dinaoce.  Third.  That  the  said  proposed  ordi- 
nances be  dedared  invalid." 

The  last  assessed  valuation  of  taxable 
proi)erty  in  the  dty  preceding  thc)  election  of 
November  4,  1913,  was  $1,556328,614,  7  per 
centum  of  which  is  the  sum  of  $108,942,652.- 
98.  This  was  the  limit  of  the  borrowing 
capacity  of  the  dty  when  the  ordinance  of 
October  8,  1913,  was  approved  and  the  elec- 
tion on  November  4th  was  held.  From  the 
gross  Indebtedness  of  the  city  existing  at 
those  dates,  the  defendants  insist  there  pught 
to  have  been  two  deductions,  one  for  $6,524,- 
216.57,  the  amount  of  the  dty's  Indebtedness 
Incurred  by  it  for  school  purposes  and  sub- 
sequently assumed  by  the  school  district  nn- 
<ler  the  provisions  of  the  act  of  May  18,  1911 
<P.  L.  309),  and  the  other  for  $6,750,000,  the 
amount  ol  authorized  but  unissued  loans.  If 
neither  of  these  two  Items  could  have  been 
lawfully  deducted  from  the  gross  indebted- 
ness of  the  city,  it  is  conceded  that  its  bor- 
rowing (capadty  was  exceeded  in  authoriz- 
ing the  loan  of  $8,600,000.  If  that  capacity 
was  exceeded,  the  said  proposed  loan  must  be 
declared  invalid. 

[1  ]  The  constitutional  provision  which  con- 
cisely, clearly,  and  definitely  fixes  the  bor- 
rowing capadty  of  a  dty  Is  that  its  indebted- 
ness "shall  never  exceed  seven  per  centum 
upon  the  assessed  value  of  the  taxable  prop- 
erty therein."  The  indebtedness  of  a  munic- 
ipality, like  that  of  an  individual,  is  what 
It  owes  and  can  be  called  upon  to  pay,  and 


the  constitutional  limitation  upon  Its  pow^r 
to  contract  Indebtedness  is  fixed  without  re- 
gard to  what  assets,  real  or  personal,  it  may 
own.  It  may  own  absolutely  real  estate 
worth  7  per  cent  of  all  the  taxable  property 
within  Its  limits,  but  property  which  it  may 
so  own  is  not  to  be  weighed  In  the  balance 
In  determining  how  much  It  may  borrow. 
Under  the  plain  words  of  the  Constitution,  It 
is  never  a  question  of  how  much  a  munic- 
ipality owns  in  determining  how  much  It 
may  borrow.  County,  city,  borough,  town- 
ship, and  school  district,  corporately  rich  or 
poor,  all  have  the  same  basis  for  thdr  bor- 
rowing capadty.  It  Is  the  assessed  value  ofi 
the  taxable  property  within  thdr  confines, 
7  per  centum  of  which  is  the  limit  to  whidi 
any  of  them  may  borrow.  The  Constitution 
says  nothing  about  thdr  assets.  If  the  same 
were  permitted  to  he  taken  into  account  in 
ascertaining  the  borrowing  capadty  of  the 
subdivisions  of  the  state.  It  would  not  only 
not  be  uniform,  but  there  would  be  endless 
controversies  and  litigation  In  determining 
the  value  of  county,  dty,  borough,  township, 
and  school  district  assets.  The  constitution- 
al provision  in  this  respect  is  alike  for  rich 
and  poor.  In  the  same  year  that  it  went  In- 
to effect,  the  Legislature  undertook  to  In- 
crease the  borrowing  capacity  of  munidpali- 
ties  by  providing  that,  from  thdr  gross  In- 
debtedness, for  the  purpose  of  ascertaining 
thdr  borrovring  capacity,  there  shall  be  de- 
ducted "all  outstanding  solvent  ,debts."  By 
necessary  Implication  this  legislation  was 
forbidden,  for  the  sole  constitutional  provi- 
sion, which  says  nothing  of  the  assets  of  a 
munldpallty,  la  that  its  indebtedness  shaU 
never  exceed  7  per  centum  upon  the  assessed 
value  of  the  taxable  property  therein. 

If  the  question  of  the  constitutionality  of 
the  act  of  April  20, 1874  (P.  L.  65),  had  been 
raised  promptly  after  Its  passage,  we  have 
no  doubt  that  it  would  have  been  held  to  be 
legislation  forbidden  by  the  Constitntlon  by 
clearest  Implication.  But  for  more  than 
a  score  of  years  It  remained  unchallenged, 
and,  in  the  Interval,  municipalities  acted  up- 
on its  authority,  and  millions  of  dollars  have 
been  borrowed  and  disbursed  in  reliance  upon 
it  It  is  for  this  reason  that  we  do  not 
now  feel  any  Imperative  necessity  which 
would  justify  us  in  striking  It  down.  Com- 
monwealth V.  OilUgan,  195  Pa.  504,  46  Atl. 
124:  Elliot  V.  Philadelphia,  229  Pa.  215,  78 
Atl.  107.  In  the  latter  case  the  solvent  debts 
which  the  dty  claimed  to  deduct  from  its 
gross  Indebtedness  were,  as  appears  from  the 
paper  books  now  before  the  writer,  for  delin- 
quent taxes  and  other  items  which  were  ab- 
solutely due  and"  payable  to  the  dty,  the 
proceeds  of  which  it  could  use  to  discharge 
any  outstanding  obligations. 

[2]  Outstanding  solvent  debts,  within  the 
meaning  of  the  act  of  1874,  which  a  munld- 
pRlity  may  deduct  from  Its  gross  indebted- 
ness in  ascertaining  its  borrowing  capacity, 
are  debta  due  to  it  directly,  payment  of 


Digitized  by 


Google 


624 


91  ATLANTIC  BEFOBTEB 


(Ps. 


which  It  can  enforce  as  one  of  Its  qnlck  as- 
sets for  the  liquidation  of  any  of  its  obliga- 
tions. Elliot  V.  City  of  Philadelphia  is  au- 
thority for  this,  and  nothing  more,  in  con- 
stming  the  meanins  of  the  words  "aolvent 
debts,"  as  used  in  the  act  of  1874,  and  neither 
now  nor  at  any  time  in  the  future  will  they 
be  given  any  other  than  their  strict,  literal 
meaning. 

[3]  At  the  beginning  of  the  first  school  year 
after  the  iwssage  of  the  act  of  May  18,  1911 
(P.  L.  309),  commonly  known  as  the  "School 
Code,"  the  title  to  all  property,  real  and  per- 
sonal, which  had  belonged  to  the  city  of 
Philadelphia  for  public  school  purposes  pass- 
ed to  the  school  district  of  the  said  city.  By 
section  120  of  the  said  Code,  the  school  dis- 
trict succeeded  to  and  was  required  to  as- 
same  the  payment  of  all  indebtedness  which 
had  been  Incurred  by  the  city  for  school  pur- 
I>oses.  When  the  title  of  the  dty  to  the  prop- 
erty owned  by  It  for  school  purposes  thus 
passed  to  the  school  district,  the  net  out- 
standing debt  of  the  city  which  had  been  In- 
curred for  school  purposes  was  $6,978,080.88. 
At  the  time  of  tbe  election  of  November  4, 
1913,  this  had  been  reduced  to  $6,5244216.57, 
and  one  of  the  two  questions  for  our  determi- 
nation is  whether  that  sum  ought  to  have 
been  Included  In  the  indebtedness  of  the  dty 
In  ascertaining  Its  borrowing  capacity  when 
the  loan  of  18,600,000  was  authorized. 

The  indebtedness  of  the  city  to  the  amount 
of  $6,524,216.57,  Incurred  by  it  for  school 
purposes,  is  still  outstanding  in  the  shape  of 
its  valid  obligations  to  pay,  and  the  bolder  of 
each  of  these  obligations  can  look  to  it  for 
payment  The  act  of  1911,  imposing  upon  the 
school  district  tbe  obligation  to  pay  this  in- 
debtedness, in  no  manner  affects  the  absolute 
UablUty  of  the  city  to  pay  it  The  Legisla- 
ture could  not  have  impaired  in  the  least  de- 
gree these  obligations  of  the  dty,  for  both 
federal  and  state  Constitutions  forbid  the 
passage  of  any  statute  impairing  the  obli- 
gation of  contracts.  The  liability  of  the  city 
to  pay  remains,  in  respect  to  this  indebted- 
ness. Just  the  same  as  If  the  act  of  1911  had 
not  been  passed.  What  its  general  Indebted- 
ness was  before  the  passage  of  that  act  still 
exists,  except  so  far  as  it  had  been  paid  or 
reduced. 

But  it  is  earnestly  contended  that,  under 
tbe  act  of  April  20,  1874,  the  amount  of  the 
dty's  indebtedness  assumed  by  and  Imposed 
upon  the  school  district  ought  to  be  deducted 
from  tbe  gross  indebtedness  of  the  city  In  de- 
termiiUng  bow  much  it  actually  owes.  We 
have  already  stated  what  is  to  be  understood 
as  "solvent  debts,"  within  the  meaning  of  the 
act  of  1874,  the  constitutioBallty  of  which  we 
have  been  constrained  to  sustain  on  doubtful 
ground;  and  it  is  easy  of  demonstration 
that  the  deductions  claimed  by  the  city  for 
its  indebtedness  for  school  purposes  are  not 
within  the  provisions  of  that  act,  which  are 
not  to  be  further  extended  for  the  purpose  of 
practically  increasing  tbe  borrowing  capacity 


of  a  municipality  beyond  tbe  limit  fixed  by 
the  Constitution.  There  is  nothing  in  the  act 
of  1911  providing  how  or  when  the  indebted- 
ness incurred  by  the  dty  of  Philadelphia  for 
school  purposes  shall  be  paid  by  the  school 
district.  Answer  may  be  made  to  this  that 
tbe  school  district  can  be  compelled  to  pay 
whenever  tbe  dty  pays  its  obligations  to 
those  who  will  look  to  It  for  payment.  When 
that  will  be  does  not  appear  from  tbe  plead- 
ings. It  may  be  in  the  remote  future,  but, 
whether  the  time  of  payment  is  near  or  far 
away,  tbe  same  power  that  passed  the  School 
Code  may  repeal  it,  and  in  that  event,  with 
all  property  held  for  school  purposes  return- 
ed to  it,  the  city  might  find  itself,  in  tbe  mat- 
ter of  its  indebtedness  for  school  purposes,. 
Just  where  it  was  before  tbe  Code  was  pass- 
ed. By  Its  resolution  of  October  8,  1912,  tbe 
board  of  public  education  formally  recog- 
nized the  indebtedness  of  the  dty  for  schoot 
purposes  as  a  debt  of  the  school  district,  im- 
posed upon  It  by  the  act  of  1911,  but  the  pro- 
viso is  that  the  school  district  shall  not  pay 
until  some  time  in  the  future.  Under  the  au- 
thority conferred  upon  it  by  section  506  of 
the  Code,  the  school  district  might  have  is- 
sued bonds  for  tbe  purpose  of  paying  the  in- 
debtedness of  the  city  for  school  purposes 
and  handed  those  bonds  over  to  It;  but  It 
did  not  do  so.  Suppose,  however,  it  had  so 
acted ;  the  dty,  with  those  bonds  in  its  actu- 
al possession,  could  certainly  now  contend 
with  more  reason  that  the  school  indebted- 
ness should  no  longer  be  charged  against  its- 
general  Indebtedness;  but  we  should  have- 
to  say,  even  under  such  circumstances,  that 
the  amount  of  its  gross  indebtedness  remain- 
ed unaffected,  though  means  for  the  payment 
of  a  portion  of  the  same  had  been  placed  In 
its  bands  by  the  school  board.  This  is  what 
was  distinctly  ruled  by  a  full  court  in  the 
well-considered  case  of  Brooke  t.  City  of 
Philadelphia,  162  Pa.  128,  29  Aa  387,  24  L. 
B.  A.  781.  It  is  conclusive  that  the  dty's- 
present  contention  cannot  prevail.  It  was 
there  held  that  only  tbe  dty's  own  obliga- 
tions in  tbe  sinking  fund  could  operate  as  a. 
reduction  of  its  indebtedness,  and  the  reason 
for  this  was  that  so  much  of  Its  Indebtedness- 
as  was  represented  by  its  own  bonds  in  the 
sinking  fund,  purchased  by  it,  bad  been  prac- 
tically paid.  As  to  all  the  other  securities 
In  that  fund.  It  was  ruled  that  the  city's  in- 
debtedness was  not  reduced  by  them,  even- 
though  the  fund  was  inviolably  pledged,  both, 
under  the  Constitution  and  an  act  of  assem- 
bly, to  the  payment  of  the  municipal  indebt- 
edness. In  so  holding  Mr.  Justice  Dean  said : 
"As  set  out  In  appendix  to  plaintiffs'  paper 
book,  there  are  now  in  the  sinkinK  fund  6  per 
cents.,  city  loan,  $14,233,350 ;  4  per  cents., 
$1,949,750;  3  per  cents.,  $6,947,00<>-altogeth- 
er,  $23,130,100  of  city  certificates  purchased  by 
the  commissioners.  There  are,  besides  these, 
other  securities,  not  those  of  the  city,  in  tbe  fund. 
As  to  these  last,  obviously,  they  remain  in  the 
fund,  bound  by  tlie  inviolable  pledge  which  at- 
tached to  them  when  they  first  became  part  or' 
it.    So  ttx  as  concerns  them,  they  have  not  yeb. 
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been  applied  in  payment  or  redemption  of  any 
part  of  the  funded  debt.  An  asset  of  the  city, 
easily  convertible  into  cash,  they  undoubtedly 
are,  but  as  yet  they  have  not  operated  to  the 
reduction  of  the  funded  debt,  to  which  purpose 
they  were  pledged.  In  effect  they  only  repre- 
sent the  savings  of  the  city,  set  aside  in  antici- 
pation of  payment  of  the  debt ;  as  to  any  actual 
reduction  of  the  debt  by  tbem,  there  has  been 
none ;  the  debt  is  still  an  outstanding  liability 
nnaffected  by  the  savings,  with  only  an  increased 
ability  on  part  of  the  city  to  pay;  an  increase 
in  ability  measured  by  the  cash  value  of  the 
savings.  When  used  In  purchase  of  the  debt, 
there  is  a  release  of  the  pledge,  and  a  discharge 
of  the  obligation,  to  the  amount  of  the  pur- 
chase." 

This  follovsred  the  plain  words  of  the  C3on- 
Btltution  that,  without  regard  to  Its  own  as- 
sets for  the  payment  of  Its  debts,  the  Indebt- 
edness of  a  municipality  shall  never  be  In- 
creased beyond  the  limit  of  7  per  centum 
upon  the  assessed  value  of  taxable  property 
therein.  Brooke  v.  Philadelphia  was  snbse- 
qnoitly  followed  by  Bruce  v.  Pittsburg,  166 
Pa.  152,  80  Atl.  831,  and  Schnldlce  t.  Pltt»- 
burg,  284  Pa.  90,  82  AU.  1120. 

The  city  does  not  even  hold  a  debt  against 
the  school  district,  due  and  payable  to  it, 
the  proceeds  of  which  It  may  use  for  the  pay- 
ment of  any  of  Its  outstanding  obligations. 
There  Is  a  mere  promise  or  obligation  by  the 
school  district,  admittedly  solvent,  to  pay  a 
part  of  the  city's  Indebtedness.  There  is, 
however,  no  promise  to  pay  anything  to  the 
city,  and  no  obligation  Is  Imposed  upon  the 
school  district  to  do  so.  To  contend  that  a 
mere  promise,  or  even  an  obligation,  to  pay  a 
debt  whldi  the  city  itself  owes  is  a  solvent 
debt  due  to  It  Is  to  assume  that  the  Legisla- 
ture did  not  know  the  difference  between  a 
debt  due  from  one  person  to  another  and  a 
promise  by  a  tlilrd  party  to  pay  the  same. 
Solvent  debts  which  the  Legislature  had  In 
mind  are  debts  absolutely  due  and  payable 
directly  to  the  municipality,  VTlthout  regard 
to  what  it  may  do  with  the  money  when  re- 
ceived. The  Indebtedness  of  the  city,  incur- 
red by  it  for  school  purposes,  is  still  its  debt, 
to  he  included  in  determining  the  amount  of 
'  ItB  llabiUties. 

[4]  The  second  question  for  our  considera- 
tion is  the  right  of  the  city  to  deduct  from 
its  gross  indebtedness  authorized  but  unis- 
sued loans  amounting  to  ¥6,750,000.  If  the 
city's  contention  as  to  this  should  prevail,  it 
would  mean  that  a  municipality's  indebted- 
ness may  be  authorized  by  the  corporate  au- 
thorities and  electors  to  an  unlimited  amount, 
and  that  the  Constitution  permits  the  au- 
thorization of  that  which  it  at  the  same  time 
declares  shall  not  be  consummated.  This  is 
trifling  with  the  spirit  and  intent  of  that  in- 
strument, conflicts  with  common  sense  In  con- 
struing it,  and  is  in  the  teeth  of  the  third 
section  of  the  act  of  1874,  which  provides 
that: 

"The  Indebtedness  of  any  county,  city,  bor- 
ough, township,  school  district,  or  other  munici- 
pality or  incorporated  district,  in  this  common- 
wealth, may  be  authorized  to  be  increased  to  an 
amount  exceeding  two  per  centum,  and  not  ex- 
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ceeding  seven  per  centum,  upon  Qie  last  preced- 
ing assessed  valuation  of  ue  taxable  property 
therein." 

The  authorization  of  Indebtedness  by  a 
municipality  is  thus  clearly  limited  by  the 
statute  to  7  per  centum  of  the  assessed  valu- 
ation of  taxable  property.  In  the  second  sec- 
tion of  the  same  act  the  municipal  author- 
ities are  permitted  "to  authorize"  an  increase 
of  debt  to  the  constitutional  limit.  Every 
authorization  of  a  municipal  loan  is  therefore 
to  be  regarded  as  exhausting  pro  tanto  the 
municipality's  borrowing  capacity.  It  is  not 
conceivable  that  the  framers  of  the  Constitu- 
tion, or  the  people  who  adopted  it,  ever  in- 
tended that  an  election  should  be  held  to 
authorize  that  which  it  may  be  impossible  to 
carry  out;  yet  this  is  the  anomalous  situa- 
tion contended  for  by  the  defendants.  If  an 
increase  of  $1,000,000  beyond  the  7  per  cent 
limit  may  be  authorized  because  former  au- 
thorized loans  had  not  been  issued  when 
said  increase  was  authorized,  loans  to  the 
amount  of  a  hundred  million  dollars  beyond 
the  limit  may  be  authorized.  In  such  a  situa- 
tion, who  could  declare  which  loans  should 
be  issued? 

Counsel  for  defendants  seek  to  Justify  their 
contention  as  to  authorized  but  unissued 
loans  by  what  was  said  by  the  lower  court 
in  Bedding  v.  Bsplen  Borough,  207  Pa. 
248,  56  Atl.  431.  The  bill  in  that  case  was 
to  enjoin  payment  by  the  borough  authorities 
of  moneys  claimed  on  a  contract  for  the  con- 
struction of  a  sewer  alleged  to  have  been 
illegally  entered  Into  by  the  borough  au- 
thorities. In  view  of  its  indebtedness  existing 
at  the  time,  including  authorized  but  unissued 
loans.  The  borough  indebtedness,  at  the  time 
it  contracted  for  the  construction  of  the  sew- 
er, including  those  loans,  was  $209  less  than  2 
per  cent  of  the  assessed  valuation  of  the 
taxable  property  within  its  limits.  There  was 
subsequently  assessed  against  It  as  Its  por- 
tion of  the  cost  of  the  construction  of  the 
sewer  the  sum  of  $1,066.89,  which  It  paid; 
but  there  was  no  evidence  that  this  sum  hud 
not  been  actually  paid  out  of  the  borough's 
current  funds.  While  it  is  true  that  the  court 
below  expressed  the  opinion  that  authorized 
but  unissued  loans  of  the  borough  were 
not  to  be  regarded  as  its  Indebtedness,  we  are 
not  to  be  uuderstood  as  approving  this.  We 
affirmed  the  decree  because,  with  the  un- 
issued loans  counted  as  part  of  the  munici- 
pal indebtedness  at  the  time  the  contract  was 
entered  into,  that  Indebtedness  was  not  In 
excess  of  the  constitutional  Umit  and  it  far- 
ther did  not  appear,  as  the  court  found,  that 
the  contract  Imposed  any  liability  upon  the 
borough.  Another  case  relied  upon  by  coun- 
sel for  defendants  Is  Thomson-Houston  Elec- 
tric Co.  T.  City  of  Newton  (a  G.)  42  Fed. 
723,  In  which  there  is  an  expression  by  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa  that  municipal 
indebtedness  is  not  incurred  for  municipal 
improvements  until  the  bonds  authorized  for 
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the  same  bare  been  sold  and  Issued.  It  ap- 
peared, bowerer,  tbat,  at  the  time  the  dty  of 
Newton  waa  aboat  to  lasne  the  bonds  In- 
rolred  in  the  controversy  before  the  court, 
tbe  indebtedness  of  the  city  waa  not  be- 
yond the  constitutional  limit,  and  therefore 
the  restraining  order  was  refused.  That  case 
is  not  to  be  regarded  as  an  authority  in  sup- 
port of  the  defendants'  contention  in  the 
present  proceeding. 

Nothing  more  Uieed  be  said  in  support  of 
our  decree  of  March  30,  1914. 

ELEIN,  J.  (dissentlnK).  I  must  be  In  er- 
ror, as  the  court  has  so  decided,  but  not 
being  convinced  of  the  error,  and  since  the 
debt-creating  power  of  bodies  corporate  un- 
der the  Constitution  throughout  the  entire 
state  may  be  Indirectly  involved,  I  deem  It 
proi)er  to  state  a  few  reasons  to  sustain 
the  faith  that  Is  in  me.  The  subject-mat- 
ter Involved  is  the  borrowing  capacity  of  the 
City  of  Philadelphia  under  the  Constitution, 
and  the  decision  depends  upon  the  proper  as- 
certainment of  the  net  Indebtedness  under 
the  act  of  1874.  Whether  the  dty  la  attempt- 
ing to  borrow  too  much  money  to  provide  for 
permanent  Improvements,  or  not  enough  for 
the  proper  development  of  a  progressive  mu- 
nicipality, are  questions  for  the  people  to  de- 
termine and  not  for  the  courts  to  dedde. 
When  courts  are  asked  to  determine  what  the 
borrowing  capacity  of  a  dty  Is,  they  must 
look  to  the  Constitution  and  statutes  as 
their  guide  In  arriving  at  a  just  decision. 
Hence  our  first  Inquiry  must  necessarily  be: 
What  limitation  has  been  placed  upon  the 
power  of  dtles  or  otber  bodies  corporate  to 
create  indebtedness  by  our  Constitution? 
Tbe  answer  will  be  found  in  article  9,  t  8, 
whidi  provides  inter  alia  as  follows: 

"Tbe  debt  of  any  connty,  dty,  borouKh,  town- 
ship, school  district  or  otber  municipality  or  in- 
corporated district,  except  aa  berew  provided, 
■hall  never  exceed  seven  per  centum  upon  the 
assessed  value  of  the  taxable  property  therein." 

It  will  be  noticed  that  the  limitation  on  tbe 
power  to  create  indebtedness  Is  made  to 
apply  In  the  express  language  of  the  Consti- 
tutloa  to  each  separate  political  subdivi- 
sion or  body  corporate,  and  not  to  all  of  the 
subdivisions  or  bodies  corporate,  collectively. 
This  means  that  a  county  can  create  for 
county  purposes  an  Indebtedness  not  to  ex- 
ceed 7  per  centum  of  the  assessed  value  of 
Its  taxable  property;  tbat  a  dty  can  create 
an  indebtedness  for  munldpal  purposes  not  to 
exceed  7  per  centum  of  the  assessed  value 
of  the  taxable  property  within  the  dty; 
and  that  a  school  district  can  lllcewlse  create 
an  indebtedness  for  school  purposes  not  to 
exceed  the  constitutional  limitation.  It  la 
now  40  years  since  the  adoption  of  the  Consti- 
tution, and,  so  far  as  I  am  advised,  no  one 
has  ever  seriously  questioned  the  power  of 
each  separate  district  enumerated  in  the  or- 
ganic law  to  create  an  Indebtedness  not  to 
exceed  tbe  7  per  centum  limitation,  unless  tbe 


Leglslatare  stffl  further  United  a  partfcnlar 
class  of  districts  to  a  less  boirowing  ca- 
padty  than  the  Constitution  permits,  whidi 
the  lawmaking  body  has  the  power  to  do. 
This  Is  true  of  the  School  Code,  whidi  limits 
the  debt-creating  power  of  a  school  dlstrid 
of  the  first  class  to  2  per  omtam  of  the  as- 
sessed value  of  the  taxable  property  therdn. 
The  limitations  of  the  Constltation  apply  to 
tbe  dty  and  to  the  school  district  of  Philadel- 
phia, Just  as  they  do  to  all  otber  dtles  and 
sdiool  districts  of  the  commonwealth,  llie 
Constitution  is  in  force  throughout  the  entire 
state,  and  applies  to  all  districts  of  the  same 
dass  precisely  in  the  same  manner,  no  mat- 
ter where  located.  Bach  separate  body  cor- 
porate, enumerated  in  the  Constitution,  has 
the  power  to  create  an  indebtedness  not  to 
exceed  7  per  centum  of  tbe  assessed  value 
of  the  taxable  property  therein.  Jis  an  lllns- 
tration,  tbe  dty  of  Pittsburgh  has  a  borrow- 
ing capadty  for  munldpal  purposes  of  7  per 
centum  of  the  assessed  value  of  the  taxable 
property  in  the  dty,  and  the  county  of  Alle- 
gheny has  likewise  a  separate  borrowing  ca< 
padty  for  county  purposes  of  7  per  centum 
upon  tbe  assessed  value  of  the  taxable  prop- 
erty in  the  county.  It  is  also  true  that, 
in  determining  the  borrowing  capadty  of  the 
dty  of  Pittsburgh  for  munldpal  purposes, 
the  Indebtedness  of  Allegheny  county  is  not 
taken  into  consideration;  and,  in  determin- 
ing the  net  indebtedness  of  the  county,  the 
munidpal  indebtedness  of  tbe  dty  is  not 
included.  The  county  and  tbe  dty  are  sep- 
arate bodies  corporate,  each  of  which  has 
tbe  power  to  create  an  indebtedness  within 
the  constitutional  limitation  without  ref- 
erence to  the  other.  This  is  no  new  doctrine, 
but  one  which  has  had  the  sanction  of  the 
legal  profession  in  our  own  state  since  tbe 
adoption  of  the  Constltation,  and  the  ap- 
proval of  almost  every  jurisdiction  in  whldi 
the  question  has  been  raised.  Mr.  Dillon,  in 
his  valuable  work  on  Munldpal  Corporations, 
states  the  rule  as  follows : 

"The  limitations  of  the  Constitution,  as  gen-  ' 
erally  expressed  on  indebtedness,  are  to  be  tak- 
en and  understood  dlstributively  and  not  col- 
lectively. The  prohibition,  unless  otherwise 
expressed  or  provided,  is  aimed  at  each  ot  the 
organization!,  or  political  subdivisions,  or  bodies 
corporate,  separately;  the  indebtedness  of  a 
county  plays  no  part  in  determining  the  exist- 
ing indebtedness  of  a  cibr,  town,  or  villue 
which  forms  a  part  thereof,  and  vice  versa.' 

Of  the  numerous  authorities  which  sustain 
this  doctrine  the  following  may  be  cited:  Ex 
parte  Newport,  141  Ky.  329,  132  S.  W.  580,  8T 
L.  R.  A.  (N.  8.)  1034,  Ann.  Cas.  19120,  447; 
State  T.  Oomm<»t  Coundl  of  Tomahawk,  96 
Wis.  73,  71  N.  W.  86;  Todd  v.  Laurens,  48 
S.  a  395,  26  S.  E.  682;  CampbeU  v.  Indian- 
apolis, 155  Ind.  186,  57  N.  B.  920;  Wilson  v. 
Board,  133  111.  443,  27  N.  E.  203;  Board  of 
Education  of  Huron  v.  Life  Ins.  Co.,  94  Fed. 
324,  36  C.  C.  A.  278;  Kennebec  Water  Dist  t. 
WatervlUe,  96  Me.  234,  52  Atl.  774;  Tuttle  ▼. 
Folk,  92  Iowa,  433.  60  N.  W.  733. 
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Aa  applied  to  the  present  case,  this  means 
that  the  dty  of  Philadelphia -At  the  present 
time  has  a  borrowing  capacity  of  7  per  cen- 
ttim  of  the  assessed  valne  of  the  taxable 
property  therein  for  municipal  purposes; 
and  that  the  school  district  of  Philadelphia 
has  a  borrowing  capacity  of  2  per  centum  of 
the  assessed  value  of  the  taxable  property 
within  the  district  for  school  purposes,  and 
this  Is  so  because  the  School  Code  thus  lim- 
ited its  borrowing  capacity.  It  Is  not  open  to 
doubt  that  the  dty  of  Philadelphia  can  act 
Independently  of  the  school  district  In  creat- 
ing Indebtedness  for  municipal  purposes,  and 
that  the  school  district  can  act  Independently 
of  the  dty  In  creating  an  Indebtedness  for 
school  purposes.  With  this  understanding 
of  the  law,  let  us  see  how  the  present  case 
stands.  The  School  C!ode  created  a  school 
district  of  the  first  dass  within  the  terri- 
torial limits  of  the  county  of  Philadelphia. 
It  conferred  upon  the  school  district  thus 
created  the  powers  and  privileges  of  a  cor- 
porate entity.  The  Legislature  dothed  the 
school  district  with  power  to  make  contracts, 
to  incur  obligations,  to  create  Indebtedness 
for  school  purposes,  and  to  provide  a  sink- 
ing fund  for  the  iiayment  of  tndebtedneas 
and  the  liquidation  of  bonds,  the  payment  of 
which  was  assumed  when  the  school  prop- 
erty of  the  dty  was  taken  over  by  It  for 
school  purposes.  For  the  maintenance  of  the 
public  schools  and  for  the  payment  of  debts 
created  or  assumed,  thie  school  district  was 
flven  the  power  to  levy  and  collect  taxes 
Just  the  same  as  a  county  or  a  dty  Is  given 
the  power  to  levy  and  collect  taxes  for  county 
or  munldpal  purposes.  The  board  of  educa- 
tion, acting  for  the  school  district  under  the 
power  conferred  by  the  Legislature,  took  over 
the  school  property  of  the  dty  and  agreed 
to  assume,  and  In  fact  did  assume,  the  pay- 
ment of  $6,524,216.57  of  the  bonded  indebted- 
ness of  the  city,  which  sum  represented  what 
was  considered  an  equitable  share  of  the 
public  burdens  to  be  borne  by  the  school  dis- 
trict in  consideration  for  the  valuable  as- 
sets and  property  transferred  to  It.  The 
school  district,  therefore,  had  'transferred  to 
it,  as  a  separate  body  corporate,  all  of  the 
school  property,  formerly  owned  by  the  dty, 
and,  as  a  consideration  for  the  transfer,  as- 
sumed the  payment  of  the  amount  above  stat- 
ed. Why  is  not  this  a  valid  contract  bind- 
ing upon  both  parties?  Ndther  the  dty  nor 
the  school  district  denies  the  validi^  of 
the  contract  nor  the  binding  obligations  thus 
Imposed  by  law  and  covenant.  The  school 
district  is  not  attempting  to  evade  its  liabil- 
ity for  the  payment  of  the  bonded  indebted- 
ness assumed  by  it,  and  the  dty  Is  content 
with  the  situation.  As  between  these  two 
separate  bodies  corporate,  the  obligation  of 
the  school  district  is  considered  binding, 
and  no  one  doubts  either  the  willingness  or 
the  ability  of  the  school  district  to  meet  its 
obligations  at  maturi^.    There  is  not  the 


slightest  doubt  but  that  the  sdiool  district 
will  pay  out  of  the  sdiool  revenues  the 
$6,524,216.57,  the  payment  of  which  it  as- 
sumed when  the  school  property  was  taken 
over.  It  seems  to  me  that  every  fair-minded 
person  must  concede  the  correctness  of  these 
statements.  This,  then,  brings  us  to  the  con- 
sideration of  the  practical  question  In  the 
case.  Is  the  school  district  of  Philadelphia 
a  'Solvent  debtor  within  the  meaning  of  the 
act  of  1874?  This  act  provides  that  the  net 
amount  of  the  indebtedness  of  a  mnnldpallty 
or  other  Incorporated  district  "shall  be  ascer- 
tained by  deducting,  from  the  gross  amount 
thereof,  all  moneys  in  th6  treasury,  and  all 
outstanding  solvent  ddrts,  and  all  revenues 
applicable  within  one  year  to  the  payment 
of  the  same."  Is  the  school  district  of  Phila- 
delphia a  solvent  debtor,  and  is  Its  obligation 
to  pay  16,524,216.67  a  solvent  debt?  If  so, 
this  amount  should  be  deducted  from  the 
gross  indebtedness  of  the  dty  in  ascertaining 
Its  net  indebtedness  under  the  act  of  1874. 
Who  says  that  the  school  district  of  Phila- 
delphia is  not  a  solvent  debtor,  or  that  debts 
created  or  assumed  by  it  are  not  solvent 
debts?  No  one  in  Interest  It  would  be  a 
distinct  shock  to  the  board  of  education,  and 
to  the  patrons  of  the  public  schools,  to  be 
told  that  the  sdiool  district  was  insolvent 
and  could  not  pay  its  legal  obligations.  Why 
cast  a  doubt  upon  the  obligations  of  the 
school  district  by  a  labored  attempt  to  show 
that  it  is  not  a  solvent  debtor  and  cannot  pay 
what  it  is  legally  bound  to  pay?  Of  oonrse 
the  school  district  is  solvent,  and  of  course 
It  can  and  will  pay  what  it  agreed  to  pay, 
and  this,  as  between  the  city  and  the  school 
district,  makes  the  latter  a  solvent  debtor, 
and  the  indebtedness  assumed  by  it  a  sol- 
vent debt,  within  the  meaning  of  the  act  of 
1874.  I  entirely  agree  with  the  contention 
of  learned  counsel  on  both  sides  of  this  case 
that  the  gross  indebtedness  of  the  dty  should 
Include  the  item  of  $6,624,216.67,  because  the 
bonds  were  issued  by  the  city,  and  the  dty 
is  therefore  primarily  liable  for  their  pay- 
ment, but  in  ascertaining  the  net  indebtedness 
of  the  dty  I  would  deduct  this  Item  from 
the  gross  Indebtedness  because  the  city  has 
a  solvent  debtor  upon  which  It  relies,  and 
can  rely,  to  pay  this  amount  of  Indebtedness 
as  the  bonds  mature. 

There  is  a  further  and  practical  reason 
why  this  view  should  prevail.  No  matter 
how  our  views  differ  in  other  respects,  we  all 
agree  that  the  item  of  $6,524,216.67  must  be 
charged  against  the  school  district  in  ascer- 
taining its  borrowing  capadty.  If  the  item 
be  charged  against  the  dty  in  the  present 
instance,  and  no  deduction  be  made  because 
of  the  obligation  of  the  school  district  to  pay 
it,  and  the  same  amount  of  indebtedness  be 
charged  against  the  school  district  in, deter- 
mining its  borrowing  capadty,  both  districts 
will  be  charged  with  the  same  indebtedness, 
and  the  borrowing  capacity  of  each  will  be 
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reduced  by  tUs  amount,  alUiough  tbere  is 
but  a  single  indebtedness  covered  by  the 
item  in  question.  In  tbe  absence  of  any  con- 
stitutional or  statutory  requirement  making 
sucb  a  construction  necessary,  no  such  rule 
should  be  adopted.  The  Item  InTOlved  rep- 
resents a  single  indebtedness,  which,  as  re- 
gards the  bondholders,  the  city  is  primarily 
liable  to  pay,  but,  as  between  the  dty  and 
the  school  district,  the  latter  is  bound  to  pay, 
and  will  pay,  and  therefore  the  school  dis- 
trict Is  a  solvent  debtor  upon  which  the  city 
can  call  to  meet  its  obligations. 

It  Is  too  late  to  even  question  the  validity 
of  the  act  of  1874  on  consUtutional  grounds. 
For  40  years  the  profession  throughout  the 
state  have  accepted  it  as  a  valid  binding  act, 
and  municipal  indebtedness  to  the  extent  of 
millions  of  dollars  has  been  created  upon  the 
strength  of  its  provisions.  This  court  has 
also  settled  the  question  beyond  the  perad- 
venture  of  doubt  Bruce  v.  Pittsburg,  166 
Pa.  152,  30  Ati.  031;  EUiot  v.  Philadelphia, 
228  Pa.  215,  78  Atl.  107.  Nothing  can  be 
gained  now  by  attempting  to  disturb  what 
must  be  considered  a  settled  question  of  law. 
It  is  true  that  the  courts  have  not  been  call- 
ed upon  to  precisely  define  what  is  meant  by 
the  words  "solvent  debts,"  within  the  meaning 
of  the  act  of  1874.  To  my  mind  a  debt  is  an 
obligation  to  pay,  and,  if  the  debtor  is  sol- 
vent and  able  to  pay  his  obligation,  he  is  a 
solvent  debtor,  and  his  obligation  to  pay  is  a 
solvent  debt,  within  any  reasonable  meaning 
of  the  term.  The  school  district  of  Philadel- 
phia is  able  to  pay  its  obligations  and  is 
therefore  a  solvent  debtor,  and  its  obligation 
to  pay  $6,524,216.57  is  a  solvent  debt,  within 
the  meaning  of  any  fair  interpretation  of  the 
act  of  1874.  This  indebtedness  will  be  paid 
by  creating  a  sinking  fund  for  the  purpose, 
in  the  same  manner  as  the  city  creates  a 
sinking  fund  to  pay  its  indebtedness.  Al- 
ready the  school  district  has  paid  Into  the 
sinking  fund  about  1600,000  under  Its  con- 
tract with  the  dty,  and  will  continue  to 
meet  its  obligations  in  this  respect  until  its 
indebtedness  Is  fully  paid.  Under  such  cir- 
cumstances, it  seems  trifling  with  the  mean- 
ing of  words  to  say  that  the  school  district 
is  not  a  solvent  debtor  and  that  its  obliga- 
tion to  pay  is  not  a  solvent  debt  If  the  ob- 
ligation of  the  school  district  is  a  solvent 
debt  the  express  provisions  of  the  act  of 
1874  require  it  to  be  deducted  in  ascertain- 
ing the  net  indebtedness  of  the  city. 

It  is  suggested  that  the  Legislature  might 

repeal  the  School  Code  without  making  any 

provision  for   the  payment  of  Indebtedness 

created  or  assumed  by  the  school   district, 

and,  in  such  event  the  dty  of  Philadelphia 

would  have  no  recourse  against  the  school 

district.    It  could  Just  as  well  be  said  that 

he  Legislature  might  repeal  what  is  known 

a  the  Bullitt  Act,  and  all  other  acts  relat- 

Dig  to  the  dty,  and  by  so  doing  strike  down 


the  entire  munldpal  government  and  take 
away  from  it  its  power  to  levy  and  collect 
taxes  and  to  incur  and  pay  munldpal  indebt- 
edness. Bat  such  suggestions  are  not  in 
keeping  with  the  spirit  of  our  people,  and 
such  a  method  of  repudiating  indebtedness 
and  destroying  public  credit  is  foreign  to 
Pennsylvania.  Of  course  the  Leglslatare 
would  do  no  such  thing  without  making  am 
pie  provision  for  the  payment  of  all  honor- 
able obligations.  I  would  sustain  the  por- 
tion taken  by  the  learned  city  solidtor  and 
allow  a  deduction  of  the  amount  assumed  by 
the  school  district  from  the  gross  indebted- 
ness of  the  city. 

With  the  greatest  respect  for  the  views  ol 
my  Associates  who  do  not  agree  with  me,  I 
would  sustain  the  authorized  loan  of 
$8,600,000  and  dismiss  the  bilL 

STBWABT,  X,  joins  in  this  dissent 


(246  Pa.  SOT) 
McGUIRB  V.  CITY  OF  PHILADELPHIA 
et  al.    (No.  2.) 

(Supreme  Court  of  Pennsylvania.    May  12; 
1914. 

1.  Statutbs  (I  121*)— Tma  ahd  Subject- 
Matteb— Taxation. 

The  act  of  June  17,  1913  (P.  L.  607),  im- 
poBiDg  taxes  on  certain  classes  of  personal 
property  for  dty  and  county  purposes  in  dties 
coextensive  with  counties  and  setting  forth  the 
means  of  carrying  out  such  purpose,  is  not  vio- 
lative of  Const,  art  3,  |  3,  providing  that  no 
bill,  except  general  appropriation  bills,  shall  be 
passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title. 

[Kd.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  SS  146,  178,  174;  Dec.  Dig.  {  121.*] 

2.  Municipal  Corporationb  (|  867*)  —  Ik- 
CBEASE  OF  Indebtedness— Election  Notics 
— Mandatobt  Requibements. 

The  statutory  requirement  that  the  pub- 
lic notice  to  be  given  by  advertisement  of  an 
election  to  submit  the  question  of  a  proposed 
increase  of  munidpal  indebtedness  shall  con- 
tain "the  amount  of  the  existing  debt"  of  the 
municipality  is  mandatory. 

(Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  t  1841;  Dec  Dig.  I 
807.*] 

3.  MuNiciPAi,  Corporations  (J  807*)  —  Iw- 
CREASG  or  IltDERTEDNEss— Election  Notiok 
—Amount  or  Existing  Dsbt— DETxaiaHA- 

TION. 

Where  a  notice  of  an  election  to  submit 
the  question  of  a  proposed  increase  of  munid- 
pal indebtedness  stated  "the  amount  of  the 
existing  debt"  of  the  municipality  to  be  a  cer- 
tain amount  which  was  ascertained  by  deduct- 
ing from  the  dty's  gross  indebtedness  a  sum 
assumed  by  a  school  mstrict  coinddent  with  the 
city,  its  publication  was  ineffective  to  anthor- 
ise  the  holding  of  a  valid  dection. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  1841;  Dec  Dig.  f 
867.*] 

Elkin,  X,  dissenting. 

Bill  by  Frederick  T.  McGuire,  a  dttzen  and 
a  taxpayer,  etc.,  to  enjoin  the  City  of  Phil- 
adelphia and  others  from  holding  an  elec- 
tion.    Injunction  granted. 


'Vor  «tli*r  CUM  IM  tamt  topie  and  Mctlon  MUMBBR  la  Dae.  DIs.  *  Am.  Dig.  Kay-No.  Serle*  *  £««'«  laduw 
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On  March  30,  1914,  the  toUowliig  decree 
was  entered  and  subsequently  the  opinion  of 
the  court  was  filed: 

Mai-ch  23,  1914,  this  cause  came  on  to  be 
heard  on  bill  and  answer,  and  was  argued  by 
counsel,  and  now  March  30,  1914,  on  due  con- 
sideration thereof,  it  is  ordered,  adjudged,  and 
decreed  as  foUows: 

1.  That  the  ordinance  of  the  city  of  Ph^a- 
delpbia  approved  February  21,  1914,  entitled 
"An  ordinance  to  amend  an  ordinance  approved 
February  18,  1914,  signifying  the  desire  of  the 
cor^rate  authorities  of  the  city  of  Philadelphia 
to  increase  the  indebtedness  of  the  said  city 
in  the  sum  of  twelve  millions  nine  hundred 
thousand  dollars,"  and  the  said  ordinance  of 
February  13,  1914,  are  hereby  declared  invalid. 

2.  That  a  writ  of  injunction  be  issued  per- 
petually restraining  the  city  of  Philadelphia, 
Kudolph  Blankenburg,  mayor  of  the  said  city, 
John  M.  Walton,  controller  of  tiie  said  city, 
and  William  McGoach,  treasurer  of  the  said 
city,  the  said  defendants,  and  each  of  them,  from 
holding  an  election  for  authorizing  an  increase 
of  the  indebtedness  of  said  city  in  the  said 
sum  of  $12,900,000,  from  signing,  countersign- 
ing,  or  paying  any  warrant  for  the  expense  of 
advertising  the  ordinance  authorizing  the  hold- 
ing of  said  election,  or  for  holding  said  election, 
and  from  borrowing  on  the  faith  and  credit  of 
the  city  of  Philadelphia  the  said  sum  of  $12,- 
900,000,  or  any  part  thereof,  and  from  issuing 
the  bonds  of  the  said  city  for  the  said  sum,  or 
any  part  thereof.  It  is  further  ordered  that 
the  city  of  Philadelphia  pay  the  costs  of  this 
proceeding. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  M08GHZISKER,  JJ. 

Theodore  F.  Jenkins,  of  Philadelphia,  for 
plaintiff.  Michael  J.  Ryan,  City  SoL,  and 
Ernest  Lowengrund,  Assist  City  SoL,  both  of 
Philadelphia,  for  defendants. 


BROWN,  J.  By  an  ordinance  of  the  select 
and  common  councils  of  the  city  of  Phila- 
delphia, approved  by  the  mayor  Febmary 
21,  1914,  the  corporate  authorities  of  the 
mnnlcipallty  signified  their  desire  to  increase 
the  indebtedness  of  the  dty  in  the  stun  of 
$12,900,000,  and  it  was  directed  that  an  elec- 
tion be  held  on  March  31,  1914,  for  the  pur- 
pose of  obtaining  the  assent  of  the  electors  of 
the  city  to  the  said  proposed  Increase  of  its 
Indebtedness.  This  bill,  of  which  we  took 
original  Jurisdiction,  in  connection  with  an- 
other filed  by  the  same  complainant.  No.  690, 
Miscellaneous  Docket  No.  2,  was  filed  to  hare 
the  said  ordinance  declared  invalid;  to  en- 
Join  the  holding  of  the  said  election;  to  re- 
strain the  defendants  from  signing,  connter- 
slgnlng,  or  paying  any  warrant  for  the  ex- 
pense of  advertising  the  ordinance  relating  to 
the  said  proposed  increase  of  indebtedness, 
and  from  borrowing,  on  the  faith  and  the 
credit  of  the  city,  any  part  of  the  proposed 
loan.  Plaintiffs  complaint  is  that  the  pro- 
posed Increase  of  the  city's  indebtedness  will 
exceed  its  borrowing  capacity  as  limited  by 
the  Constitution. 

The  last  assessed  valuation  of  taxable  real 
property  In  the  dty  of  Philadelphia  preced- 
ing the  ordinance  of  February  21,  1914,  was 


$1,641,316,027,  and  It  Is  conceded  by  learned 
counsel  for  complainant  that  if  the  loan  of 
$8,600,000— Ihe  subject  of  the  other  bUl— 
was  not  validly  authorized,  the  city's  bor- 
rowing capacity  was  not  exceeded  in  author- 
izing the  loan  of  $12,900,000.  As  the  said 
proposed  loan  of  $8,600,000  has  been  declared 
invalid,  the  dty's  right  to  make  the  proposed 
loan  of  $12,900,000  is  not  to  be  questioned; 
but,  as  the  defendants  aver  in  their  answer 
that  the  dty  had  a  largely  Increased  borrow- 
ing capadty  based  upon  the  last  assessed 
valuation  of  personal  property,  we  deem  it 
proper  to  pass  upon  that  question,  though  the 
determination  of  It  Is  not  essential  In  view 
of  the  undoubted  borrowing  capacity  of  the 
dty,  based  upon  the  valuation  of  real  prop- 
erty alone.  Our  reason  for  now  passing  upon 
the  question  Is,  as  was  said  by  the  Chief  Jus- 
tice at  the  argument,  that  it  Is  "sure  to  arise 
in  the  near  future,  and  until  It  Is  finally  set- 
tled, neither  the  dty  authorities  nor  the 
voters  at  an  election  for  the  Increase  of  loans, 
nor  the  purchasers  of  dty  bonds  can  act  with 
certainty." 

[1]  The  last  assessed  valuation  of  per- 
sonal property  preceding  February  21,  1914, 
was  $571,639,535.75,  and  the  authority  of 
the  dty  to  make  it  part  of  the  basis  of  its 
borrowing  capadty  is  found  in  the  act  of 
June  17,  1913  (P.  L.  507).  But  it  is  said, 
though  not  argued  with  much  seriousness, 
that  the  act  of  1913  is  unconstitutional  be- 
cause the  title  to  it  contains  more  than  one 
subject,  and  is  therefore  violative  of  artlde 
3,  I  8,  of  the  Constitntlon,  which  provides 
that: 

"No  bill,  except  general  appropriation  bills, 
shall  be  passed  containing  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title." 

There  is  to  be  found  in  the  title  to  the  act 
of  1913  but  one  subject,  and  tha^  is  the  Im- 
position of  taxes  upon  certain  classes  of  per- 
sonal property  for  the  purpose  of  providing 
revenues  for  the  state,  counties,  and  for 
dtles  and  countl^  when  coextensive.  The 
one  main  subject  of  the  act  is  taxation  upon 
certain  dasses  of  personal  property.  This  is 
so  dearly  expressed  in  the  title  as  to  give 
notice  to  every  owner  of  any  kind  of  per- 
sonal property  that  the  provisions  of  the  act 
may  affect  him.  The  title,  therefore,  led  to 
an  Inquiry  into  what  was  contained  In  the 
body  of  the  bill.  Everything  appearing  in 
the  title  is  germane  to  the  one  main  subject, 
and  the  same  is  true  of  the  several  provisions 
in  the  bUl  Itself.  They  relate  to  and  are 
the  means  of  carrying  out  the  one  general 
purpose  of  the  act  It  is  not  necessary  to 
show  this  by  discussing  those  provisions  In 
detail.  Among  the  authorities  sustaining  the 
constitutionality  of  the  act  are  Reber's  Peti- 
tion, 235  Pa.  622,  84  Ati.  587,  and  Booth  &. 
Flinn,  Ltd.,  v.  MlUer,  237  Pa.  297,  85  Aa 
457.  We  now  declare  It  to  be  valid  legisla- 
tion. 

12]  As  the  city  was  dearly  within  Its  bor> 
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rowing  capacity  In  passing  the  ordinance  ap- 
proved February  21,  1914,  so  much  of  our  de- 
cree of  March  30,  1914,  as  declared  the  same 
invalid  is  now  vacated.  But,  for  a  reason  to 
be  briefly  stated,  the  injunction  staying  the 
election  advertised  for  March  31,  1914,  prop- 
erly went  ont,  and  so  much  of  the  decree  as 
en]olned  it  is  not  to  be  disturbed.  The  stat- 
utory requirement  relating  to  the  public  no- 
tice to  be  given  by  advertisement  of  an  elec- 
tion to  be  held  for  the  purpose  of  submitting 
to  electors  the  question  of  a  proposed  in- 
crease in  municipal  indebtedness  is  that  it 
shall  contain,  inter  alia,  "the  amount  of  the 
existing  debt"  of  the  munldpallty.  This  wise 
provision  is  to  enable  the  elector  to  act  not 
only  intelligently,  but  prudently,  in  casting 
his  ballot  for  or  against  a  proposed  increase 
of  the  indebtedness  of  his  municipality,  and 
it  is  mandatory  upon  the  publlb  authorities. 
[8]  In  the  public  notice  given  by  the  cor- 
porate authorities  of  the  dty  of  Philadelphia 
of  an  election  to  be  held  on  March  31,  1914, 
there  was  deducted  from  the  gross  indebted- 
ness of  the  dty  $6,382,842.88,  the  balance  of 
the  debt  of  the  dty  assumed  by  the  school 
district  under  the  provisions  of  the  School 
Code.  This,  as  appears  In  the  opinion  this 
day  handed  down  in  the  other  proceeding  in- 
stituted by  the  complainant  (91  AU.  622) 
could  not  be  done,  and  the  electors,  if  they 
had  been  permitted  to  vote,  would  have  done 
so  under  the  Impression  that  the  debt  of  the 
dty  was  $6,382,842.88  less  than  it  really  was. 
This  was  a  substantial,  though  unintention- 
al, error  on  the  part  of  the  city  authorities 
In  giving  the  public  notice  of  the  election  re- 
quired by  the  statute,  and,  for  the  reason 
stated,  U  it  had  been  held.  It  would  have  been 
Invalid. 


BIiEIN,  J.  (dissenting).  Counsel  on  both 
sides  agree  that  If  the  authorized  loan  of 
$8,600,000  be  declared  invalid,  the  loan  of 
$12,900,000  to  be  voted  on  at  the  spedal 
election  called  for  the  purpose  is  within  the 
borrowing  capadty  of  the  dty.  The  loan 
voted  on  in  November,  1913,  was  based  upon 
the  assessment  for  that  year,  but  subsequent- 
ly the  assessment  for  1914  was  completed, 
and  this  assessment  very  largely  increased 
the  borrowing  capadty  of  the  dty.  We  must 
accept  these  as  established  facts  under  the 
pleadings,  and  therefore  the  question  of  the 
borrowing  capadty  of  the  dty  is  not  in  this 
case.  It  is  objected,  however,  that  the  pub- 
lic notice  given  by  advertisement  as  the  law 
requires  did  not  correcOy  state  the  Indebted- 
ness of  the  dty,  and  that  an  election  held 
under  a  defective  notice  would  be  invalid. 
The  notice  Is  said  to  be  defective  because  it 
contained,  as  an  item  of  municipal  indebted- 
ness, the  authorized  loan  of  $8,600,000,  and 
deducted  from  this  municipal  indebtedness 
$6,382,842,  the  balance  of  the  debt  of  the 
d^  assumed  by  the  school  district  This 
simply  stated  the  facts  as  they  were  at  the 


time  the  notice  was  published,  and  the  dty 
authorities  were  bound  to  give  the  facts  as 
they  existed.  The  voters  could  not  have  be«» 
misled  as  to  the  borrowing  capacity  of  the 
dty  by  anything  contained  in  the  notice,  be- 
cause if  for  any  reason  loans  authorized 
should  subsequently  be  declared  invalid,  or  if 
they  should  never  be  negotiated,  the  dty 
would  have  a  larger  borrowing  capadty,  and  ' 
as  the  borrowing  capacity  increased,  the  dan- 
ger of  exceeding  the  constitutional  limit 
would  grow  less. 

The  published  notice  diarged  the  dty  with 
the  loan  of  $8,600,000,  authorized  by  vote  of 
the  electors  last  November,  and  claimed  a  de- 
duction of  $6,382,842.88,  the  balance  of  the 
debt  assumed  by  the  school  district;  but, 
even  when  these  items  are  adjusted  in  ac- 
cordance with  the  present  decision  of  this 
court,  the  figures  on  their  face  show  an  in- 
crease in  the  borrowing  capadty  of  the  dty 
of  $2,217,157.12  more  than  was  claimed  in 
the  notice,  which  is  now  condemned  on  the 
ground  that  -it  does  not  meet  the  legal  re- 
quirements. When  the  loan  of  $8,600,000  was 
stricken  down,  and  the  dty  was  charged  with 
the  item  of  $6,382,824.88  without  any  deduc- 
tion, its  borrowing  capadty  was  ample  to 
sustain  the  loan  of  $12,900,000  to  be  voted 
on  at  the  spedal  election.  The  primary  pur- 
pose of  publishing  the  notice  is  to  give  the 
voters  the  facts  as  they  are,  so  that  they 
may  know  what  the  indebtedness  is  and  what 
borrowing  capacity  the  dty  has  within  the 
constitutional  limit  The  notice  as  published 
met  these  requirements  by  giving  the  facts  as 
they  existed  at  the  time,  and  nothing  more 
could  be  required  reasonably.  To  my  mind 
the  objection  to  the  published  notice  la  too 
technical  to  be  convincing. 

In  addition  it  may  be  suggested  that  the 
question  of  the  borrowing  capadty  of  the 
dty,  involving  the  deduction  of  the  indebted- 
ness assumed  by-  the  school  district,  was 
passed  upon  by  court  of  common  pleas 
No.  4,  in  Philadelphia  v.  Walton,  22  Pa.  Dlst 
R.  301,  wherein  It  was  held  by  the  learned 
president  Judge  of  that  court,  prior  to  the 
election  In  November,  1913,  that  the  indebted- 
ness assumed  by  the  school  district  should 
be  deducted  from  the  munldpal  indebtedness, 
and,  if  so,  even  under  the  old  assessment 
the  dty  had  'a  borrowing  capacity  suffldent 
to  authorize  the  loan.  No  appeal  was  taken 
from  that  Judgment,  and  the  dty  authorities 
were  bound  to  respect  that  decision  in  all 
subsequent  proceedings,  or  at  least  until  the 
law  was  otherwise  declared  by  an  appellate 
court  The  election  notice  followed  in  every 
particular  the  law  as  dedared  at  the  time  it 
was  published,  and  since  the  notice  gave  the 
facts  Just  as  they  were,  and  nothing  contain- 
ed therdn  could  possibly  have  misled  the  vot- 
ers as  to  the  power  of  the  city  to  authorize 
the  loan  within  the  constitutional  Hmit  I 
cannot  agree  that  the  election  should  be  ea- 
Joined  on  tlie  sole  ground  of  a  defective  pub- 
lished notice. 
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In  this  case  I  would  also  sustain  the  posi- 
tion of  the  l^imed  city  solicitor  and  dismiss 
the  MIL 

<M6  Pa.  189) 

TAYLOR  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  PennaylTania.    April  27, 
1914.) 

1.  RaILBOADS  (§  S55*)— COIXIBIOR   WITH  AU- 
TOMOBIUC— EVIDBNCE. 

Where  a  street  railway  company  operates 
a  double  line  of  tracks  along  its  private  right 
of  way  in  the  center  of  a  public  highway,  above 
the  level  of  the  road  and  protected  by  a  stone 
eatb,  it  is  not  liable  for  injury  to  an  automobile 
struck  by  a  car  while  on  the  trades  at  a  point 
where  there  was  no  public  crossing. 

[Sd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Die  H  1220-1227,  1235;    Dee.  Dig.  | 

Z  Appeai.  ard  Ebbob  (§  42*)— Deoisiorb  Rx- 

TIKWABLB— iHFOBTAira    QUXBTIOHS. 

Where  only  the  application  of  nell-recog- 
nized  principles  of  law  to  a  particular  state  of 
facts  IS  involved,  the  judgment  of  the  superior 
court  is  final,  and  jurisdiction  of  the  Supreme 
Court  to  review  it  will  be  exercised  only  in 
cases  of  general  importance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ff  169, 160;  Dec  Dig.  I  42.»J 

Appeal  from  Superior  Oonrt 

Action  by  Deacon  R.  Taylor  .against  the 
Philadelphia  Rapid  Transit  Company.  From 
a  judgment  of  the  Superior  Court  reversing 
a  judgment  of  the  common  pleas  on  verdict 
ior  plaintiff,  plaintiff  appeals.     Affirmed. 

See  Taylor  v.  Philadelphia  Rapid  Transit 
Oa,  66  Pa.  Super.  Ct  607. 

The  following  opinion  was  filed  by  Or- 
lady,  J.,  in  the  court  below: 

The  plaintiff  was  driving  his  automobile  on 
First  avenue,  a  public  highway  in  the  suburbs 
of  Philadelphia.  This  avenue  connects  with  Ty- 
son avenue  at  right  angles  and  there  ends.  On 
the  east  side  of  Tyson  avenue  there  is  located, 
and  in  public  use,  an  open  roadway  with  a 
width  of  16  feet  In  the  center  of  Tyson  av- 
enue, the  defendant  oyrna  a  private  right  of  way 
on  which  it  operates'  a  donble  line  of  trolley 
tracks.  This  construction  is  similar  to  that  of 
steam  railroads.  Heavy  rails  are  fastened  to 
wooden  ties  which  are  imbedded  in  stone  bal- 
last, and  the  whole  right  of  way  is  inclosed  by 
a  heavy  curb,  for  protecting  the  ballasted  track, 
and  is  from  4  to  12  inches  higher  than  the  road- 
way on  its  eastern  side. 

The  plaintiff  approached  I^son  avenue  with 
the  intention  of  turning  north,  but  when  he 
arrived  at  the  intersection  of  the  avenues,  as  he 
states:  "When  we  got  within  one  block  of 
where  we  turned,  we  discovered  that  the  tracks 
were  a  little  elevated,  and,  rather  than  risk  an 
opset,  I  turned  across  the  track  and  there  I 
•tailed  the  engine."  When  asked,  "Why,  if 
this  was  a  bright  moonlight  night,  as  you  say, 
you  were  driving  west  on  First  avenue,  and 
desired  to  turn  north  on  Tyson  avenne — why 
did  you  run  your  car  on  the  road  track  when 
there  was  plenty  of  room  to  the  right? "  he 
answered:  ''For  fear  in  makint;  the  turn  when 
I  discovered  it — for  fear  of  turning  the  machine 
over.  If  running  at  a  moderate  speed — which 
I  was— I  could  turn  my  car  in  twelve  feet" 
The  speed  at  which  he  entered  upon  Tyson 
avenne  is  fairly  shown  by  the  fact  that  the 
loaded  five-passenger  car  mounted  the  curb  and 
stopped  when  the  front  wheels  had  crossed  both 


rails  of  the  north-bonnd  tftick.  Be  was  travel- 
ing on  an  unfamiliar  road  in  uncertain  moon- 
light, on  a  downgrade,  and  about  to  make  a 
right-angled  turn.  He  had  before  him  an  ab- 
rupt barrier  of  from  4  to  12  inches  in  height, 
and  between  it  and  him  there  was  the  16-foot 
roadway.  His  surroundings  required  that  spe- 
cial care  shoold  be  exercised.  After  the  car 
stalled,  the  passengers  got  out,  and  one  went 
back  along  the  track  of  the  defendant  company 
to  signal  an  approaching  car,  but  failed  to  at- 
tract the  attention  of  the  motorman,  and  it 
crashed  into  the  automobile  and  wrecked  it 
This  action  was  brought  to  recover  for  the  dam- 
ages, and  the  trial,  resulted  in  a  verdict  for  the 
plaintiff.  A  motion  for  a  nonsuit  was  overrul- 
ed, binding  instructions  for  the  defendant  were 
refused,  and  the  court  declined  on  motion  to 
enter  a  judgment  for  the  defendant  non  ob- 
stante veredicto. 

The  trial  judge  aptly  described  the  situation 
in  his  charge:  "Was  ft  the  carelessness  of  Mr. 
Taylor  or  the  carelessness  of  the  motorman, 
or  the  carelessness  of  both?  If  it  was  the  care- 
lessness of  both,  the  verdict  must  be  for  the 
defendant,  because  a  man  who  is  partly  careless 
cannot  get  a  verdict  If  It  was  the  carelessness 
of  Mr.  Taylor!  of  course  he  cannot  get  a  ver- 
dict If  it  was  the  carelessness  of  tiie  transit 
company  alone,  by  the  motorman,  then  the  plain- 
tiff is  entitled  to  a  verdict.  The  common  sense 
of  this  case  is  the  law  of  it" 

It  must  be  conceded  that  the  plaintiff  had  no 
right  to  cross  these  inclosed  trolley  tracks,  which 
were  for  the  exclusive  use  of  the  defendant  com- 
pany, and  that  he  was  a  trespasser  through  his 
own  lack  of  care  In  approaching  Tyson  avenue 
at  such  speed  that  he  could  not  make  the  turn 
into  the  16-foot  roadway  at  the  side  of  the 
tracks. 

He  took  no  proper  precautions  as  he  approach- 
ed Tyson  avenue,  until,  according  to  his  own 
testimony,  it  was  too  late  for  him  to  make  the 
turn,  and  he  did  not  even  then  stop  bis  car, 
but  took  his  chances  in  going  over  a  double- 
track  trolley  line  to' get  to  the  roadway  on  the 
other  side,  at  a  place  where  there  was  no  cross- 
ing. Houston  V.  Traction  Co.,  28  Pa.  Super. 
Ot374. 

Had  it  been  a  grade  crossing,  it  would  have 
been  his  duty  to  approach  it  at  such  speed  that 
the  car  would  be  under  control  as  to  stop  it 
short  of  the  track  if  the  occasion  demanded. 
Griffith  V.  Street  Ry.  Co.,  214  Pa.  298,  63  AU. 
740. 

In  March  v.  Traction  Co.,  209  Pa.  46,  67  Atl. 
1181,  it  was  held:  "What  is  having  horses  (or 
an  automobile)  under  control  is  a  matter  that 
varies  with  the  circumstances.  •  •  •  xd 
come  to  a  right-angled  street  crossing  in  the 
dark  at  a  trot  is  in  itself  strong;  evidence  of 
negligence.  •  •  •  The  plaintiff  was  bound 
to  know  •  *  *  that  it  was  a  point  of  dan- 
ger, and  not  only  to  keep  such  a  lookout  as 
would  inform  him  of  the  approaching  car,  but 
also  such  control  of  his  team  as  would  enable 
him  to  stop  on  short  notice  of  a  threatened  col- 
lision." 

As  we  said  in  Van  Winckler  v.  Morris,  46  Pa. 
Super.  Ct.  142,  "an  inanimate  body  of  the  weiftht 
of  a  heavy  automobile  will  not  take  a  flying 
jump  over  a  curb  onto  a  pavement  unless  pro- 
pelled by  exceptional  force,"  and  from  the  plain- 
tiff's own  .showing  he  could  have  turned  into 
the  roadway  if  he  had  approached  it  at  a  less 
rate  of  speed.  He  was  at  the  wheel  and  in  full 
control  of  the  machinery  that  regulated  the 
speed.  Bivery  reasonable  deduction  from  the 
plaintiff's  testimony  leads  to  but  one  conclusion 
— that  the  accident  was  due  to  the  speed  of  the 
car  when  It  entered  upon  Tyson  avenue. 

[I]  The  car  tracks  were  on  the  propertv  of  the 
defendant  company,  and  the  plaintiff  had  no 
right  diereon.  Electric  cars  on  their  own  prop- 
erty have  a  lawful  right  to  go  fast    Rapidity  of 
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transit  is  no  longer  a  mere  convenience  to  the 
traveler;  it  has  become  a  matter  of  vital  in- 
terest to'  the  general  business  of  the  community. 
Thane  v.  Traction  Co.,  191  Pa.  240,  43  AU.  136, 
71  Am.  St.  Rep.  767;  Gallagher  v.  B.  &  O.  R. 
K.  Co.,  52  Pa.  Super.  Ct  568.  It  is  the  settled 
law  of  this  state  that  a  railroad  company  has 
the  right  to  the  exclusive  possession  of  its  tracks 
except  at  crossings,  and  that  the  person  who 
enters  upon  the  tracks  af  any  other  point  than 
at  such  crossings  is  guilty  of  negligence  per  se. 
BaUey  t.  Lehigh  Valley  B.  Co.,  220  Pa.  616, 
69  Aa  998. 

The  motorman  on  this  express  trolley  car  had 
no  reason  to  anticipate  the  plaintifTa  presence 
on  these  exclusive  tracks  of  the  company,  which 
were  constructed  to  expedite  the  travel  between 
a  large  city  and  a  popular  resort. 

There  was  no  grade  crossing  over  Tyson  av- 
enue where  First  avenue  joined  it  The  plain- 
tiff's negligent  management  of  his  car  placed  it 
in  the  hazardous  place,  and  without  his  care- 
lessness the  accident  would  not  have  happened. 
As  said  by  Judge  Strong  in  Pbilndelpbia  & 
Beading  B.  Co.  v.  Hommell,  44  Pa.  375,  84  Am. 
I>ec.  457:  "If  the  use  of  a  railroad  is  exclusive- 
ly for  its  owners,  or  thoae  acting  under  them ; 
if  others  have  no  right  to  be  upon  it;  if  they 
are  wrongdoers  whenever  they  intrude — the  par- 
ties lawfully  using  it  are  under  no  obligations 
to  take  precautions  against  possible  injuries  to 
intruders  upon  it.  Ordinary  care  they  must  he 
held  to,  bnt  they  have  a  right  to  presume  and 
act  on  the  presumption  that  those  in  the  vicinity 
will  not  violate  the  laws ;  will  not  trespass  upon 
the  right  of  a  dear  track.  •  •  •  Precaution 
is  a  duty  only  so  far  as  there  is  reason  for  ap- 
prehension. 1^0  one  can  complain  of  want  of 
care  in  another  where  care  is  only  rendered  nec- 
essary by  his  own  wrongful  act  •  •  •  If 
the  law  declares,  as  it  does,  that  there  is  no 
duty  resting  upon  any  person  to,  anticipate 
wrongful  acts  in  others,  And  to  take 'precaution 
against  such  acts,  then  the  jury  cannot  say  that 
a  failure  to  take  such  precautions  is  a  faiiure 
In  duty  and  negligence.  The  law  does  not  re- 
quire any  one  to  presume  that  another  may  be 
negligent,  much  leas  to  presume  that  another 
may  be  an  active  wrongdoer.  •  •  •  There 
is  as  perfect  a  duty  to  guard  against  accidental 
injury-  to  a  night  intruder  into  one's  bedcham- 
ber as  there  is  to  look  out  for  trespassers  upon 
a  railroad  where  the  public  has  no  right  to  be." 
This  declaration  has  been  frequently  restated 
and  approved.  In  Bailey  t.  L.  V.  B.  B.  Co.,  220 
Pa.  516,  69  AtL  998,  it  is  held:  "Where  the 
public  have  the  right  to  cross  a  railroad,  the 
company  in  the  operation  of  its  trains  must  ex- 
ercise ordinary  care  to  prevent  accidents.  Tills 
necessarilv  follows  from  the  right  of  the  public 
to  cross  tne  tracks.  But  at  all  other  points  up- 
on a  railroad,  where  the  company  has  the  ex- 
clusive right  to  the  use  of  its  tracks,  the  person 
who  enters  upon  the  tracks  becomes  a  tres- 
passer, and  the  only  duty  imposed  upon  the 
company  •  •  •  is  to  refrain  from  wantonly 
injuring  the  trespasser.  In  operating  trains  on 
its  road  at  all  places  other  than  at  crossings, 
the  company's  employes  in  charge  of  the  train 
have  the  right  to  assume  that  no  person  will 
enter  upon  the  tracks,  or  if  upon  the  tracks  will 
immediately  leave  them  upon  the  approach  of 
the  train.  The  trainmen  may  act  on  this  pre- 
sumption, and,  if  a  person  trespassing  on  the 
tracks  is  killed,  the  company  is  not  liable  un- 
less his  death  la  caused  by  the  wanton  or  willful 
conduct  of  those  in  charge  of  the  train." 

The  same  rule  is  declared  in  Eastbum  v.  Ex- 
press Co.,  225  Pa.  33,  73  Atl.  977:   GUIespie  t. 


Railroad  Co.,  226  Pa.  81,  74  AtL  738.  This 
court  followed  it  in  Gallagher  v.  B.  &  O.  R.  R. 
Co.,  52  Pa.  Super.  Ct.  568,  which  is  fairly  sum- 
marized in  the  syllabus:  "A  railroad  company 
has  the  right  to  the  exclusive  possession  of 
tracks,  except  at  crossings;  and  a  person  who 
enters  upon  the  tracks  at  any  other  point  than 
such  crossings  is  guilty  of  negligence  per  se." 
And  we  reversed  the  judgment  recovered  in  the 
court  below  for  damage  to  a  wagon  standing  on 
the  tracks  of  a  railroad  without '  authority  or 
right,  because  "it  was  not  alleged  in  the  plain- 
tiff's  statement  of  claim,  and  there  is  no  evi- 
dence that  would  sustain  a  finding,  that  the  de- 
fendant's employes,  knowing  that  the  plaintiff's 
wapon  was  on  the  track,  recklessly  or  wantonly 
backed  the  train  upon  It"  It  was  wholly  in- 
sufficient to  warrant  an  inference  of  the  element 
of  willfulness  or  wantonness,  or  that  reckless 
disregard  of  a  manifest  duty  and  of  the  con!<e- 
quences  thereof  as  affecting  the  property  of  the 
defendant,  which  is  implied  in  the  term  gross 
negligence  (Trexler  v.  B.  &  O.  R.  R.  Co.,  28 
Pa.  Super.  Ct  198) ,  especially  so  when  it  is  not 
suggested  in  the  plaintiff's  statement  or  sus- 
tained in  the  evidence  offered. 

The  character  of  this  defendant's  tracks  and 
equipment  make  the  same  rule  applicable  here, 
and  the  plaintiff  being  on  the  tracks  as  a  tres- 
passer by  his  own  negligent  act,  it  not  being 
alleged  that  there  was  wanton  or  reckless  opera- 
tion of  the  car,  nor  any  evidence  of  such  con- 
duct, he  cannot  recover  when  his  negligence  not 
only  contributed  to  the  result  but  was  the  acifi 
cause  of  it. 

The  judgment  is  reversed. 

Argued  before  FELL,  O.  J^  and  POTTER, 
ELKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

J.  S.  Freeman,  of  Philadelphia,  tor  ap- 
pellant Sydney  Young,  of  PUladelpbia,  for 
appellee. 

PER  CURIAM.  [1,  2]  The  facts  on  which 
the  judgment  of  the  Superior  Court  is  based 
are  fully  stated  In  the  opinion  of  Judge 
Orlady,  and  there  Is  no  dispute  In  relation 
to  the  law  applicable  to  them.  In  Its  final 
analysis  the  case  turned  on  the  answer  to  the 
Inquiry  whether  the  testimony  would  sustain 
a  finding  by  the  jury  that  the  defeudant'a 
motorman  had  knowledge,  or  by  the  exercise 
of  proper  care  would  have  known  that  the 
plaintiff's  automobile  was  on  the  track  In 
time  to  avoid  Injury  to  it  The  case  Is  a 
close  one,  bnt  It  Involves  only  the  application 
of  well-recognized  principles  of  law  to  a 
particular  state  of  facts,  and  It  belongs  to  a 
class  of  cases  In  which  the  judgments  of  the 
Superior  Court  should  be  considered  as  final. 
It  was  announced  by  this  court  soon  after 
the  act  creating  the  Superior  Court  went 
into  operation  that  our  jurisdiction  to  re- 
view Its  judgments  would  be  exercised  only 
in  cases  of  general  Importance  or  to  secure- 
uniformity  of  decision.  Kraemer  v.  Guaran- 
tee Trust  &  Safe  Deposit  Co.,  173  Pa.  410^ 
33  AU.  1047. 

The  judgment  la  affirmed. 
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DAT  et  aL  t.  RTAN,  CItjr  SoBdtor.    • 

(Sopreme  Coart  of  PennsylTania.    April  27, 
1914.) 

1.  Municipal  Cobpobations  (§  170*)  — Citt 

SoLiciTOB— Duties. 

It  is  the  duty  of  the  dty  solidtor  of  Phll- 
kdelpbia,  elected  under  Act  June  1,  1885  (P. 
L.  37),  to  be  the  legal  adriser  and  act  as  coun- 
sel for  the  dty  and  all  its  departments  and 
oficers,  and  to  prepare  contracts  with  the 
dty  and  indorse  on  them  his  approval  of  the 
form  thereof  preliminary  to  their  taking  effect; 
such  latter  duty  being  coexistent  and  not  in- 
consistent with  his  duty  of  being  the  dty's  legal 
adviser. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §§  380-395;  Dec.  Dig. 
i  170.*] 

2.  Mandamus  (S  84*)  —  Right  ov  AonoK  — 
Pebfobmance  or  OmoiAL  Dutt. 

That  the  dty  solidtor  of  Philadelphia  re- 
fused to  prepare  and  approve  a  contract  award- 
ed to  architects  by  the  executive  officers  of  the 
dty  did  not  authorize  proceedings  in  mandamus 
against  him,  though  his  refusal  was  due  to  an 
error  of  law, 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  180-183;   Dec  Dig.  |  84.»1 

8.  Mandamus    (§    84«)— Kioht   of  Aotioh— 

Municipal.  Contbact— Pabties. 

Contractors  to  whom  a  contract  to  per- 
form dty  work  has  been  awarded,  but  with 
whom  no  written  contract  has  been  made,  can- 
not, by  mandamus,  require  the  city  solidtor  to 
prepare  a  contract  for  execution  by  the  mayor; 
it  being  essential  to  the  creation  of  an  obliga- 
tion that  a  contract  binding  on  a  dty  shall  have 
been  duly  executed  in  writing,  and  such  pro- 
ceeding being  merely  an  endeavor  to  obligate 
the  dty  by  a  contract  which  the  contractors 
have  been  unable  to  obtain. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §{  lSO-183;    Dec.  Dig.  |  84. •] 

Af)peal  from  Court  of  Common  Pleas, 
Philadelphia  Conntar. 

Mandamus  by  Frank  Miles  Day  and 
another,  copartners,  trading  as  Day  & 
Klauder,  against  Michael  3.  Ryan,  city 
solidtor  of  the  dty  of  Philadelphia.  From 
a  Judgment  quashing  the  petition,  plaintiffs 
appeal.     Affirmed. 

Sulzberger,  P.  J.,  in  the  court  below,  filed 
the  following  opinion  sur  motion  to  supersede 
or  quash  the  alternative  writ  of  mandamus: 

The  plaintifb  Day  &  Klauder,  ask  that  a 
peremptory  mandamus  issue  commanding  the  de- 
fendant, Michael  J.  Ryan,  who. is  the  dty  so- 
lidtor of  the  dty  of  Philadelphia,  to  prepare 
and  approve  a  written  contract  by  said  dty  with 
said  plaintiffs. 

In  order  that  the  dty  shall  be  bound  by  a 
contract  to  pay  money,  the  charter  demands  as 
prerequisites  that  the  councils,  which  are  the 
legislative  branch  of  the  dty  government,  shall 
first  appropriate  the  money  to  be  expended  and 
that  the  executive  branch,  composed  of  the  may- 
or and  several  heads  of  departments,  shall  per- 
form certain  duties  imposed  on  them  by  law, 
designed  to  call  forth  care  and  deliberation  in 
the  use  of  the  money  so  appropriated. 

In  the  case  before  us  the  departments  concern- 
ed are  at  most  health  and  charities,  public  works, 
public  safety,  and  law.  The  department  most 
tmmediatdy  concerned  is  that  of  health  and 
charities,  because  a  building  is  to  be  erected 


which  Is  to  form  one  of  a  aeries  which  together 
will  constitute  a  munidpal  hospitaL  Without 
at  this  time  defining  with  exactness  the  nice 
subdivision  of  powers  among  the  several  depart- 
ments, we  may  say  that  the  city  is  ready  to 
enter  into  a  contract  when  the  four  depart- 
ments named  have  pursued  the  course  prescribed 
by  law,  have  mutually  agreed  that  the  contract 
should  be  made,  and  the  mayor  has  approved. 

The  complaint  of  the  plaintiffs,  in  substance, 
is  that  the  heads  of  three  of  these  departments, 
health  and  charities,  public  works,  and  public 
safety,  have  agreed  that  a  contract  shomd  l>e 
entered  into  with  them;  that  the  mayor  has 
signified  his  approval,  but  that  the  head  of  the 
law  department  refuses  to  approve;  that  with- 
out his  approval  the  plaintiffs  will  lose  their 
contract;  that  his  approval  is  an  act  merdy 
ministeriiAl ;  and  that  their  only  remedy  is  by 
mandamus. 

The  question  raised  is  therefore  whether  the 
function  of  the  cit^  solidtor  in  the  matter  be- 
fore us  is  merdy  ministerial.  Under  our  scheme 
of  city  government,  it  is  the  duty  of  the  various 
heads  of  departments  (constituting,  with  the 
mayor,  the  executive  branch  of  the  dty  gov- 
ernment) to  consider  every  proposition  from 
their  respective  points  of  view,  their  several 
condusions  being  designed  to  be  communicated 
to  each  other,  by  way  of  consultation,  for  reach- 
ing the  best  results.  The  law  assumes  that  by 
this  course  executive  unanimity  for  working  pur- 
poses will  be  reached.  This  is  our  scheme  of 
municipal  government  which  has  hitherto  shown 
itself  to  be  workable.  Its  efSciency  would  be 
seriously  hampered  if  the  executive,  or  any 
subdivision  thereof  were  liable  to  be  restrained 
in  action  at  the  mstance  of  an  outsider  who 
disagreed  with  the  views  of  this  or  that  de- 
partment Interference  by  the  courts,  in  this 
consultative  stage,  would  be  as  unwarranted  as- 
sumption of  powers  which  the  law  has  confided 
to  others. 

[I]  The  plaintiffs,  however,  contend  that  in 
the  case  before  us  the  city  solidtor  is  not  acting 
in  a  consultative  capadty,  that  the  substantial 
questions  concern  only  the  other  named  depart- 
ments, and  that  be  is  merely  to  act  as  clerk  or 
scrivener,  whose  duty  it  is  to  write  in  proper  le- 
gal form  what  has  been  agreed  upon  by  his  col* 
leagues. 

By  the  terms  of  the  Bullitt  charter,  the  dty 
solicitor  is  elected  by  the  people  to  be  the  legal 
adviser  and  to  act  as  attorney  and  counsel  for 
the  ci^  of  Philadelphia  and  all  its  departments 
and  officers.  As  regards  contracts  with  the  city, 
it  is  his  duty  to  prepare  them  in  bis  office  and 
indorse  on  each  his  approval  of  the  form  there- 
of before  the  same  shall  take  effect 

The  duty  to  prepare  and  approve  contracts 
and  the  duty  of  being  the  city's  legal  adviser 
are  not  inconsistent,  but  coexistent,  and  the  city 
solicitor  must  perform  both.  If,  in  his  opinion, 
there  is  good  legal  reason  for  not  approving  a 
contract,  he  must  so  advise  the  city,  and  his  fail- 
ure to  do  so  would  be  negligence,  or  worse. 

It  appears  that  in  the  case  before  us  there 
were  complications.  On  March  21,  1903,  coun- 
cils authorized  the  then  mayor  to  enter  into  a 
contract  with  an  architect  to  draw  the  plans 
and  supervise  the  construction  of  a  series  of 
buildings  which  were  to  constitute  a  great  mu- 
nicipal hospital  plant.  Ten  days  later  the  may- 
or, m  pursuance  of  the  ordinance,  executed  a 
contract  with  Philip  H.  Johnson,  an  architect 
The  latter  prepared  the  necessary  plans  and 
specifications,  and  bids  were  received  for  the 
work  on  May  1,  1905.  The  bids  were  alterna- 
tive, one  for  the  whole  plant  for  the  sum  of 
$2,030,158,  and  the  other  for  the  20  or  more 
separate  buildings  contemplated  by  the  plan. 
The  sum  of  the  separate  bids  equalled  the 
amount  asked  for  the  whole  plant.  From  the 
testimony  of  the  director  of  public  health  and 
charities  it  appeared  that  up  to  the  present  time 
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from  00  to  65  per  cent,  of  the  whole  contem- 
plated work  had  beeo  finished  ander  the  sa- 
pervision  of  Johnson,  and  that  his  service  has 
been  satisfactory.  The  only  qualification  of 
this  statement  is  that  for  one  of  the  buildings  a 
contract  had  been  entered  into  with  another 
architect,  and  that  the  question  of  Johnson's 
right  in  the  matter  was  amicably  adjusted  by  a 
division  of  the  fees  between  the  rival  architects. 

On  Julv  31,  1913,  the  director  of  the  depart- 
ment of  health  and  charities  wrote  a  letter  to 
the  city  solicitor,  in  which  he  said: 

"I  inclose  draft  of  contract  with  Day  & 
Klander  prepared  by  the  city  architect,  Mr.  Ed- 
ward A.  Crane,  and  forwarded  by  bim  to  me  un- 
der date  of  July  28,  with  the  approval  of  the 
director  of  the  department  of  public  works 
which  I  respectfully  submit  for  your  approval 
as  to  form.  Ton  will  notice  the  signature  of 
Day  &  Klauder,  a  somewhat  unusual  procedure, 
explained  by  the  fact  that  Mr.  Day  sails  for 
Kurope  to-morrow  morning." 

The  city  solicitor,  on  the  same  day,  replied  in 
writing,  refusing  to  approve  the  contract 

As  tnere  is  no  statute  creating  or  recognidng 
a  dty  architect,  there  can  be  no  power  in  a 
person  claiming  that  title  to  take  any  step  to 
bind  the  city  by  a  contract.  The  utmost  effect 
attributable  to  the  paper  was  to  treat  it  as  a 
memorandum  of  the  terms  of  a  contract  whicn 
tbe  city  architect  deemed  it  advisable  for  the 
city  to  make  and  which  the  directors  of  public 
works  and  of  public  health  and  charities  ap- 
proved. 

The  subject-matter  of  the  contract  was  the 
performance  by  the  plaintiffs  of  certain  serv- 
ices which  constituted  a  part  of  the  labor  of 
building  a  section  of  the  municipal  hospital 
The  authority  to  build  could  be  given  by  coun- 
cils only. 

On  May  2,  1918,  an  ordinance  of  councils 
became  effective,  which  appropriated  to  the  de- 
partment of  health  and  charities  the  sum  of 
1250,000  for  the  acquisition  of  such  land  and 
the  construction  of  buildings  for  the  Fhiladel- 

Ebia  hotfpital  for  contagious  diseases  and  the 
ome  for  tbe  indigent,  aa  councils  should  there- 
after authorize. 

On  June  11,  1918,  an  ordinance  of  councils 
was  approved  by  the  mayor,  which  ordained 
that  the  director  of  the  department  of  public 
health  and  chatities  be  authorized  to  construct 
additional  buildings  for  contagious  diseases  up- 
on ground  now  owned  by  the  city  of  Philadel- 
phia and  charge  the  same  to  the  aforesaid  ap- 
propriation of  1(250,000. 

When  the  city  solicitor  received  the  letter  of 
July  31,  1913,  with  its  inclosed  paper,  the  ques- 
tion presented  to  him  was  whether  th«  ordi- 
nance of  June  11,  1913,  authorized  the  expendi- 
ture of  the  considerable  sum  of  mouey  Involved 
in  the  proposed  contract.  He  had  before  him 
the  ordinance  of  March  21,  1903,  and  the  con- 
tract with  Johnson  of  March  31,  1903.  If  the 
latter  was  still  operative,  the  new  contract  sub-" 
mitted  for  his  preparation  and  approval  in- 
volved a  double  expense  for  one  service,  and 
would,  to  that  extent,  reduce  the  amount  of 
tbe  appropriation  applicable  to  the  cost  of  tbe 
building  itself. 

Tnis  question  had  evidently  not  presented  it- 
self to  the  directors.  They  doubtless  assumed 
that  Johnson's  contract  had  ceased  to  be  valid, 
or  had  no  reference  to  the  proposed  building. 
This  circumstance,  however,  could  not  operate 
to  relieve  the  city  solicitor  of  his  duty  to  act 
as  legal  adviser  for  the  city.  He  declined  to 
approve  the  contract  because  be  feared  that  the 
city  would  be  compelled  to  pay  twice  for  one 
service.  Believing  that  this  could  not  lawfully 
be  done  without  the  express  authority  of  the 
councils,  he  suggested  a  reference  of  the  matter 
to  those   bodies. 

The  plaintiffs  think  that  this  opinion  was  er- 
roneous in  at  least  two  respects:   (1)  In  assum- 


ing a  power  not  conferred  by  law  on  the  dty 

solicitor ;  and  (2)  in  not  holding  that  the  John- 
son contract  had  no  bearing  upon  the  matter 
because  either  of  its  original  invalidity  or  its 
subsequent  expiry. 

As  regaMs  the  first  reason,  we  are  clearly  of 
opinion  that  the  city  solicitor  was  acting  with- 
in the  line  of  his  duty. 

[2]  As  regards  the  second,  we  are  not  called 
upon  to  announce  a  definite  conclusion  at  this 
time,  because  even  if  the  city  solicitor's  opin- 
ion were  erroneous  in  law,  we  have  no  power  to 
sit  as  a  court  of  appeal  to  correct  his  errors  of 
judgment  by  mandamus.  If  any  one  is  legally 
injured  by  such  error,  redress  must  be  obtained 
in  another  kind  of  proceeding,  in  a  manner 
which  will  avoid  the  direct  interference  of 
courts  in  the  ordinary  functions  of  municipal 
government. 

[3]  There  is,  however,  another  aspect  of  tliis 
case  which  may  not  be  overlooked.  The  plain- 
tiffs have  no  status  to  complain.  Their  pro- 
ceeding, in  the  last  analysis,  amounts  to  an  en- 
deavor to  obligate  the  city  by  a  contract  which 
they  have  not  been  able  to  obtain.  A  contract  to 
bind  the  city  must  have  been  duly  executed  in 
writing.  All  previous  acts  are  mere  prplimiTia- 
ries  which  give  a  party  no  standing.  On  thia 
point  there  can  be  no  doubt  since  tne  doirtniie 
was  definitely  settled  on  irrefutable  grounds 
in  Smart  v.  Philadelphia,  205  Pa.  329,  331,  54 
AU.  1025. 

The  peremptory  mandamus  must  be  refused. 

The  court  quashed  the  writ. 

Argned  before  FELli,  O.  J.,  and  MBSTBE}- 
ZAT,  POTTEB,  ELKIN,  and  MOSOHZISK- 
ER,  JJ, 

Tbos.  Baebum  White,  of  Philadelphia,  for 
appellants.  James  Qay  Gordon,  of  Pbllad^ 
phla,  for  appellee 

PER  CURIAM.  The  order  refusing  a 
peremptory  mandamus  Is  affirmed  on  the 
opinion  of  tbe  learned  president  Judge  of 
the  common  pleas.  • 


(MB  Pa.  W) 

WINDOLPH  ▼.  OIBARD  TRUST  CO.  et  al. 

(Supreme  Ck>urt  of  Pennsylvania.    May  18, 
1914.) 

1.  Husband  and  Wife  (§  184*)  —  Sepabate 
Pbopebtt  of  Wife — Cbeaiion  of  Tbdsi — 
Bight. 

Under  Act  June  8,  1893  (P.  U  344),  rela- 
tive to  a  married  woman's  right  to  control  her 
separate  property,  a  wife  can  create  a  valid 
trust  of  her  sepai'ate  personal  estate  by  a  deed 
of  trust  without  the  joinder  or  consent  of  bar 
husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §g  716-718;  Dec  Dig.  f 
184.*] 

2.  HCBBARO  AND  WDI  (f  182*)— GlFTB— TA- 
UDITT. 

Under  Act  June  8,  1893  (P.  L.  344),  rela- 
tive to  a  married  woman's  right  of  control  oC 
her  separate  property,  an  absolute  gift  by  a 
wife  of  her  personal  property  is  valid  when  ac- 
companied by  a  transfer  of  possession  with  in- 
tent to  divest  her  of  ownership,  though  the  ob- 
vious effect  is  to  defeat  the  husband's  succes- 
sion to  the  property  and  though  he  did  not  know 
of  the  gift  until  after  her  death. 

[Ed.  Note.— i^or  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |i  714,  715,  719;  Dec.  Dig.  S 
182.»] 
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•3.  WnxB  (I  90*)  —  Ceeation  of  Voluntast- 
Trust— VALn«TT— Gifts  Tiotamkntabt  in 
Cbabacteb. 

That  a  married  woman,  in  the  execution  of 
«  voluntary  deed  of  trust  of  her  property,  re- 
aeryed  to  herself  the  entire  income  from  the 
property  during  her  life,  and  that  the  estates 
of  the  remaining  cestui  que  trust  were  not  to 
take  effect  in  possession  or  enjoyment  until 
*ftu  her  death,  and  that  there  was  a  power  of 
revocation  reserved,  were  not  sufficient  to  avoid 
the  deed  as  an  attempted  disposition  ot  prop- 
erty to  take  effect  after  death. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  i  219;  Dec.  Dig.  §  90.»] 

4.  Txcero  (§  44*)  —  Voluhtabt  Deed  of 
Tbubt— Suit  to  Annul— Sufficisnct  of 
bviobncb. 

Evidence  in  a  surviving  husband's  suit  to 
have  declared  void  as  to  him  a  voluntary  deed 
of  trust  of  personal  property  made  by  his 
wife  held  to  sustain  a  finding  that  the  deed  was 
delivered  to  the  trustee  at  the  time  of  its  execu- 
tion, together  with  the  possession  of  the  prop- 
erty, that  the  settlor  then  intended  to  and  did 
part  with  the  legal  title  to  the  property,  and 
.that  the  deed  was  not  executed  as  a  mere  sub- 
terfuge to  enable  her  to  control  her  property, 
and  at  the  same  time  defeat  her  husband's  mar- 
ital rights  in  her  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §§66-68;  Dec.  Dig.  {  44.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  WilUam  H.  Windolpb  against  the 
Glrard  Trust  Company,  succeeding  trustee 
under  Instrument  of  Annie  Windolpb  and  an- 
other executor  of  the  will  of  Annie  Windolpb, 
deceased,  and  others.  From  decree  for  de- 
teaAanta,  plaintiff  appeals.    AfSrmed. 

The  referee,  M.  Hampton  Todd,  Esq.,  made 
inter  alia  the  following  findings  of  fact: 

The  plaintiff,  William  H.  Windolph,  and  An- 
nie Windolpb,  the  settlor  in  the  deed  of  trust 
of  July  16,  1909,  were  married  on  March  21, 
1903,  and  resided  together  continuously  as  hus- 
iMnd  and  wife  until  her  death  on  September 
28,  1911.  Annie  Windolph  was  survived  bv 
her  husband  and  her  two  brothers,  George  W. 
Shafer  and  Zachary  Taylor  Sbafer.  Elizabeth 
Gravell,  the  trustee  named  in  the  deed  of  July 
16,  1909,  and  the  mother  Annie  Windolpb,  died 
September  3,  1911,  and  letters  of  administration 
on  her  estate  were  duly  granted  to  her  son, 
George  W.  Shafer,  who  is  one  of  the  respond- 
ents. On  the  16th  day  of  July,  1909,  Annie 
Windolph  duly  signed,  acknowledged,  and  de- 
livered a  deed  assigning  and  conveying  her  in- 
terest in  the  estate  of  George  Crock,  deceased, 
together  with  certain  cash  and  securities  therein 
specified  and  enumerated,  of  the  value  of  $103,- 
6o0,  to  her  mother,  Elizabeth  Gravell,  in  trust, 
for  the  purposes  therein  set  forth.  Subsequent- 
ly under  the  provisions  of  the  trust  Annie  Win- 
dolph added  securities  to  the  value  of  $5,000  to 
the  corpus  of  the  trust  fund.  Elizabeth  Gravell, 
the  trustee  named  in  said  deed  of  trust,  by  in- 
strument of  writing  duly  executed  by  her  on 
July  16,  1000,  duly  accepted  the  trust  therein 
and  thereby  created,  and  agreed  to  comply  with 
the  terms  and  provisions  thereof.  At  this  time 
Elizabeth  Gravell  was  in  her  seventy-eighth 
year  and  Annie  Windolpb  in  the  fifty-first  year 
of  her  age.  On  September  19,  1911,  the  said 
Annie  Windolpb,  by  instrument  in  writing  under 
her  hand  and  seal,  refused  to  exercise  the  right 
reserved  to  her  in  the  original  deed  of  trust  to 
appoint  a  snccessor  to  Elizabeth  Gravell,  deceas- 
ed,- as  trostee,  and  consented  and  agreed  that 


the  trust  shoidd  devolve  npon  and  vest  in  the 
Oirard  Trust  Company  in  accordance  with  the 
terms  of  said  deed  of  trust  On  September  19, 
1911,  the  said  Annie  Windolph,  by  instrument 
in  writing  under  her  hand  and  seal,  bjf  virtue  of 
the  power  reserved  to  her  in  the  original  deed 
of  trust  amended  the  same  by  increasing  the 
annuity  therein  given  to  her  husband,  William 
H.  Windolph,  from  |500  to  $900.  On  Septem- 
ber 20,  1011,  the  Oirard  Trust  Company  accept- 
ed the  said  trust  as  provided  in  the  original  deed 
and  the  amendment  thereof,  and  agreed  to  abide 
by  the  terms  thereof.  The  assets  of  the  trust 
estate  were  delivered  to  the  Girard  Trust  Com- 
pany as  succeeding  trustee  by  George  W.  Shaf- 
er, administrator  of  Elizabeth  Gravell,  the  de- 
ceased trustee,  in  November,  1911.  On  Octo- 
ber 3,  1911,  the  will  of  Annie  Windolph,  dated 
September  19,  1911,  was  duly  admitted  to  pro- 
bate by  the  register  of  wills  for  .the  county  of 
I'hiladelphia  and  letters  testamentary  thereon 
granted  to  the  respondent  Charles  J.  Hepburn. 
By  instrument  in  writing  dated  and  acknowledg- 
ed the  31st  of  May,  1912,  William  H.  Windolph 
duly  made  and  caused  to  be  recorded  his  election 
to  take  against  his  wife's  will  and  claiming 
his  right  to  take  as  her  surviving  husband  un- 
der the  laws  of  this  state.  In  December,  1904, 
Annie  Windolph  consulted  J.  Frank  E.  Hanse, 
Esq.,  of  the  Chester  county  bar,  in  reference 
to  the  preparation  of  a  will.  Mr.  Hanse  at  this 
time  explained  to  Mrs.  Windolph  that  her  hos- 
band  could  take  against  any  will  she  could 
make,  and  Mrs.  Windolph  then  expressed  the 
opinion  that  her  husband  would  be  satisfied 
with  whatever  disposition  she  would  make  of 
her  property. 

Early  in  the  year  1908  Charles  J.  Hepburn, 
Esq.,  a  member  of  the  Philadelphia  bar,  drew  a 
will  for  Annie  Windolph  by  which  a  large  part 
of  her  estate. was  given  to  charities.  Mr.  Hep- 
bum  informed  Mrs.  Windolph  that  her  will 
could  operate  only  on  one-halt  of  her  estate  un- 
less her  husband  acquiesced  therein.  Mrs.  Win- 
dolph asked  Mr.  Hepburn's  advice  whether  she 
could  not  dispose  of  her  property  as  she  desired. 
She  was  advised  that  she  could  by  deed  of  trust 
but  to  do  so  she  would  have  to  part  with  the 
possession  and  control  of  her  property.  This 
she  did  not  want  to  do.  The  subject  was  dis- 
cussed several  times  between  Mr.  Hepburn  and 
Mrs.  Windolph,  but  she  was  unwilling  to  part 
with  the  possession  of  her  property,  and  conse- 
quently no  deed  of  trust  was  then  prepared. 
In  the  fall  of  IOCS,  Mrs.  Windolph  being  about 
to  go  to  a  hospital  to  be  opcrateo  on  for  appen- 
dicitis, sent  for  Mr.  Hepburn  and  asked  him 
to  draw  a  deed  of  trust  for  her  along  the  lines 
he  had  theretofore  advised.  She  said  she  was 
going  under  an  operation  and  might  die.  She 
was  told  that  a  deed  of  trust  drawn  under  such 
conditions  would  not  affect  her  purpose;  that 
she  should  make  a  will  and  take  the  chance  of 
her  husband  approving  or  disapproving  it  She 
replied  that  she  then  had  a  will  under  which 
her  proi>erty  would  pass  to  her  mother,  who 
knew  what  she  wanted  to  do  with  it  She  insist- 
ed that  the  deed  should  be  prepared  at  that 
time.  The  deed  was  prepared  and  signed  at  the 
hospital  and  also  the  accompanying  schedule. 
Mrs.  Windolph  recovered  from  the  operation 
for  appendicitis  and  returned  to  her  home.  This 
transaction  was  never  fully  and  finally  consum- 
mated. Certain  moneys  in  bank  accounts  to 
the  credit  of  Annie  Windolph  were  transferred 
to  Elizabeth  Gravell,  the  trustee  named  in  the 
deed  of  trust  and  the  mortgages  mentioned  in 
the  schedule  were  assigned  and  the  assignments 
placed  in  the  bands  of  Mr.  C.  J.  Hepburn,  but 
they  were  never  recorded,  nor  did  Mr.  Hepburn 
ever  receive  permission  to  deliver  the  same. 
The  terms  of  this  deed  were  not  satisfactory  to 
Annie  Windolph.  In  March,  1909,  in  the  pres- 
ence of  Elizabeth  Gravell  and  A,nnie  Windolph 
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and  at  their  instance  and  request,  this  deed  was 
canceled  by  Mr.  Hepburn  by  drawing  a  line  in 
ink  through  the  signatures.  Annie  Windolph 
at  this  time  decided  she  would  make  a  new 
deed  of  trust  In  April,  1909,  Annie  Windolph 
gave  Mr.  Hepburn  instructions  to  prepare  a 
new  deed  of  trust,  which  he  did,  and  the  same 
was  duly  executed  on  July  16,  1909,  and  the 
securities  and  other  property  delivered  to  Eliza- 
beth Gravell,  as  is  hereinbefore  set  forth.  The 
cash  and  securities  enumerated  in  the  schedule 
attached  to  the  deed  of  trust  were  delivered  to 
the  trustee  in  the  following  manner: 

The  cash  on  deposit  in  the  Girard  Trust  C!om- 
pany,  $17,068.16,  in  the  Western  Savings  Fund, 
$6,005.16,  in  the  Beneficial  Savings  Fund  $17,- 
744.43,  and  in  the  Northern  Trust  Company 
$16,867.95,  stood  in  the  name  of  Elizabeth  Gra- 
veU  as  trustee,  having  been  transferred  to  her 
credit  nnder  the  canceled  deed  of  trust  of  1908, 
were  treated  aa  moneys  of  Annie  Windolph 
turned  over  by  her  to  Elizabeth  Gravell,  trus- 
tee. No  change  was  made  in  the  deposits,  as 
the  accounts  were  in  the  proper  name  under 
the  new  deed  of  trust.  The  deposit  account  in 
the  Philadelphia  Savings  Fund  Society  $6,162.62 
was  dul^  transferred  on  August  2,  1909,  and 
opened  in  the  name  of  Elizabeth  Gravell  in 
trus)^  fnr  Annie  Windolnh.  Cash  to  the  amount 
ot  f  11.68  was  paid  to  Elizabeth  Gravell,  trustee. 
Three  mortgages,  namely,  $8,500  on  2202  West 
Lehigh  avenue,  $2,000  on  2034  West  Atlantic 
street,  and  $2,500  on  5230  Fitzwater  street, 
were  carried  as  cash  in  the  schedule.  The 
mortgages  on  2034  West  Atlantic  street  and 
5230  I'itzwater  street,  aggregating  $4,500,  had 
been  called  and  upon  the  receipt  of  the  money 
from  the  same  it  was  paid  to  Elizabeth  Gra- 
vell, trustee.  The  mortgage  for  $3,500  on  2202 
West  Lehigh  avenue  had  been  accepted  by  Mrs. 
Windolph  prior  to  the  preparation  of  the  sched- 
ule, and  the  money  for  the  loan  was  furnished 
by  Mrs.  Windolph  and  the  mortgage  taften  in  the 
name  of  Elizabeth  Gravell,  trustee.  The  re- 
maining mortgages  described  in  the  schedule 
and  aggregating  $31,300  were  duly  assigned  to 
Elizabeth  Oravell,  trustee,  and  the  assignments 
recorded.  The  eight  shares  of  stock  in  the  Na- 
tional Bank  of  Chester  Valley  at  Coatesville, 
valued  at  $400,  were  duly  transferred  to  Eliza- 
beth Gravell  as  trustee.  The  interest  and  es- 
tate of  Annie  Windolph  in  the  estate  of  her 
grandfather,  George  Crock,  mentioned  In  the 
schedule,  were  transferred  to  Elizabeth  Gravell, 
trustee^  by  the  assignment  and  conveyance 
thereof  in  the  deed  of  trust  After  the  delivery 
of  the  trust  assets  to  Mrs.  Gravell,  she  invested 
trust  funds  in  six  mortgages,  three  through  Mr. 
Hepburn,  two  through  Mr.  Bishop,  of  the  Girard 
Trust  Company,  and  one  through  Mr.  McCol- 
lum.  These  mortgages  were  all  submitted  to 
Annie  Windolph  for  her  approval  before  they 
were  accepted  by  the  trustee  as  investments. 

For  more  than  10  years  prior  to  the  crea- 
tion of  the  trnst  in  question,  in  the  making  of 
mortgage  investments,  not  only  Mrs.  Gravell 
but  also  the  brothers  of  Mrs.  Windolph  were  in 
the  habit  of  submitting  the  same  to  her  for  her 
judgment  thereon  before  accepting  or  rejecting 
them.  There  was  nothing  unusual  in  Mrs.  Gra- 
vell as  trustee  submitting  to  Mrs.  Windolph  be- 
fore accepting  them,  the  mortgages  taken  by 
the  trustee  for  the  investment  of  trust  funds, 
and  it  was  good  judgment  on  her  part  so  to  do. 
Mrs.  Windolph  did  not  assume  to  dictate  to  the 
trustee  what  mortgages  she  should  accept  for 
the  trust  The  final  determination  was  made 
by  the  trustee,  but  always  after  consultation 
with  Mrs.  Windolph. 

The  collection  and  distribution  of  the  income 
arising  from  the  trust  estate  was  made  by 
Elizabeth  Gravell  as  trustee,  with  the  excep- 
tion of  three  interest  payments  on  the  James 
G.  Downward  mortgage  of  $1,000,  which  were 
paid  directly  to  Annie  Windolph  and  not  turned 
over  by  her  to  the  trustee.    This  arose  by  rea- 


son of  Mr.  H.  B.  McCoIlnm,  who  acted  as  acent 
for  tlie  -trustee  in  this  matter,  not  notifying  the 
mortgagor  of  the  assignment  of  the  mortgage  to 
the  trustee,  and  the  mortgagor  continued  to  mail 
the  checks  for  interest  to  Mrs.  Windolph  as  he 
had  done  before  the  assignment.  Mrs.  Windolph 
called  this  to  the  attention  of  both  Mr.  Hepburn 
and  Mr.  McCoUum,  and  tliereafter  Mr.  Down- 
ward was  notified  to  send  all  future  payments 
of  interest  to  Mr.  McGoUum  for  the  account  of 
the  trustee;  thereafter  the  interest  was  paid  to 
the  trustee.  The  remaining  income  of  the  trust 
estate  was  collected  by  Mr.  Hepburn.  Mr.  Mc- 
CoUum and  Fox  &  Sobs  for  account  of  the  trus- 
tee, and  the  checks  by  which  the  interest  on  in- 
vestments was  paid  would  generally,  although 
not  in  every  instance,  be  indorsed  by  the  trustee 
and  delivered  to  Annie  Windolph.  No  account 
was  rendered  by  the  trustee  in  her  lifetime  nor 
was  the  income  paid  to  Annie  Windolph  quar- 
terly as  provided  in  the  trust  deed,  nor  was  any 
compensation  paid  the  trustee  for  her  services. 
The  income  was  usually  paid  to  Mrs.  Windolph 
as  it  was  from  time  to  tune  received,  although 
tbere  was  a  balance  of  income  in  the  possession 
of  the  trustee  at  the  time  of  her  death  which 
was  subsequently  accounted  for  by  her  estate. 
At  the  time  of  the  creation  of  the  trust  Mrs. 
Gravell  was  consulted  about  accepting  the  trust, 
and  was  reluctant  to  assume  the  duties  incident 
thereto.  She  did  accept  the  trust,  however, 
upon  the  agreement  that  she  should  be  reHeved 
from  the  burdeb  of  collecting  the  income  by  Mr. 
Hepburn  and  Mr.  McCollum,  and  this  arrange- 
ment was  carried  out  in  the  manner  hereinbefore 
set  forth. 

In  connection  with  the  acceptance  for  the 
trust  of  the  Da  Costa,  Shields  and  Eveland 
mortgages,  bonuses  to  the  amount  of  $940  were 
paid  by  the  borrowers  to  Annie  Windolph. 
These  mortgages  were  either  second  mortgages 
or  were  upon  an  undivided  interest  in  the  mort- 
gaged premises;  for  this  reason  they  were  not 
legal  investments,  and  consequently  under  the 
terms  of  the  trust  required  the  approval  of 
Annie  Windolph  before  they  could  be  accepted. 
These  bonuses  were  not  paid  to  the  trustee  un- 
der advice  of  counsel,  because  if  they  had  been 
they  could  be  set  oft  against  the  mortgage  debts 
as  usurious  interest.  These  sums  were  paid 
to  Annie  Windolph  as  a  commission  for  her  ap- 
proval of  the  investments. 

In  reference  to  the  administration  of  the 
trust  estate  by  Elizabeth  Gravell,  the  referee 
finds  that  there  was  no  undue  or  dominating 
influence  exercised  by  Annie  Windolph,  or  any 
one  else,  upon  the  trustee.  Mrs.  Gravell  .was 
an  old  lady  and  only  consented  to  serve  as 
trustee  upon  the  condition  that  she  should  be  as 
far  as  possible  relieved  from  attending  to  the 
business  details  of  administering  the  trust  She 
consulted  with  Mrs.  Windolph  in  reference  to 
investments,  and  she  also  consulted  her  counsd, 
Mr.  Hepburn,  and  her  agent,  Mr.  McCollum,  on 
the  same  subject.  There  was  no  evidence  before 
the  referee  that  would  justify  a  finding  that  the 
deed  of  trust  in  this  case  was  gotten  up  as  a 
mere  subterfuge  to  permit  Annie  Windolph  in 
her  lifetime  to  possess  and  control  her  estate 
and  at  the  same  time  to  be  free  of  the  post  mor- 
tem claims  of  her  husband.  She  fully  intended 
to  and  actually  did  assign  and  deliver  to  the 
trustee  the  property  in  question  for  the  pur- 
poses set  forth  in  the  deed,  and  under  the  advice 
of  counsel  she  endeavored  to  effectuate  her  in- 
tention by  fully  complying  with  the  requirements 
of  law. 

The  referee  recommended  that  the  bill  be 
dismissed  and  upon  exceptions  filed  to  the 
report  the  court,  Patterson,  J.,  confirmed  the 
report  of  the  referee  and  dismissed  the  bill. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
MOSCBZISKER,  33. 
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John  G.  Johnson,  James  P.  Fogarty,  and 
Daniel  G.  Donoghue,  all  of  Philadelphia,  for 
appellant  C.  J.  Bepburn,  of  Philadelphia, 
and  J.  Frank  E.  Hanse,  of  West  Chester,  for 
appellees. 

ME8TREZAT,  J.  This  Is  a  bfll  In  equity 
filed  by  a  surviving  husband  to  have  declared 
null  and  roid  as  to  him  a  voluntary  deed 
of  trust  of  personal  property  made  by  his 
wife,  and  for  a  decree  that  the  property  em- 
braced In  the  deed  continued  to  be  her  prop- 
erty, and  at  her  death  formed  part  of  the 
assets  of  her  estate.  The  defendants  in  the 
bill  are  a  substituted  trustee  under  the  deed, 
the  administrator  of  the  original  trustee,  and 
the  persons  named  as  beneficiaries  In  the 
deed.  The  case  was  heard  on  bill,  answers, 
replication,  and  proof  by  a  referee,  who  rec- 
ommended the  dismissal  of  the  bill.  Ex- 
ceptions were  filed  by  the  plaintUf  to  the 
referee's  report  wlilch  were  overruled  by  the 
court,  and  a  final  decree  entered  dismissing 
the  bill.    The  plaintiff  has  taken  this  appeal. 

The  deed  of  trust  Is  dated  July  16,  1909, 
and  names  as  trustee  the  mother  of  the  set- 
tlor, with  a  provision  for  the  substitution  of 
the  Qirard  Trust  ComiKiny  in  case  of  her 
death,  unless  the  settlor  should  appoint  an- 
other successor.  It  conveys  a  part  of  the  set- 
tlor's separate  personal  estate  to  the  trustee 
In  trust  to  collect  the  Income  and  pay  it  to 
the  settlor  for  life,  and  after  her  death  to 
pay  an  annuity  to  her  husband  bo  long  as  he 
remains  unmarried,  an  annuity  to  a  niece, 
the  balance  of  the  Income  to  the  trustee  her- 
self, and  after  her  death  the  balance  of  the 
income  equally  to  two  brothers  of  the  set- 
tlor, on  th^  death  to  their  issue,  and  a  part 
to  charity,  and  If  no  minor  Issue  of  the 
brothers  shall  survive  them,  then  the  entire 
estate  to  charity. 

The  deed  gives  the  trustee  power  to  change 
Investments,  but  not  to  invest  in  other  than 
legal  securities  except  diiring  the  life  of  the 
settlor  without  her  consent  in  writing,  and 
relieves  the  trustee  of  liability  from  loss  on 
Investments  thus  made.  The  trustee's  com- 
pensation is  fixed  at  3  per  cent.  The  set- 
tlor reserved  the  right  at  any  time  during 
her  life,  in  her  discretion,  to  rescind,  revoke, 
or  annul  the  instrument  and  the  trust  in 
whole  or  In  part,  and  to  change  or  amend 
its  terms  and  provisions,  which  action  should 
be  evidenced  by  an  instrument  in  writing. 

The  bill  avers  that  the  deed  was  executed 
and  delivered,  not  in  good  faith,  but  with 
the  intent,  purpose,  and  object  of  defrauding 
the  husband,  in  case  he  should  survive  his 
wife,  of  his  marital  rights  in  the  personal 
property  conveyed;  that  it  was  testamentary 
in  character  and  did  not  constitute  a  valid 
gift;  that,  therefore,  the  personal  property 
Included  id  the  deed  formed  part  of  the  es- 
tate of  the  wife  at  the  time  of  her  death  and 
should  be  turned  over  to  her  personal  rep- 
resentative; that  after  the  execution  and  de- 
livery of  the  deed  the  wife  acted  as  the  sole 


and  absolute  owner  of  the  property,  and  exer- 
cised complete  dominion  over  it;  and  the 
trustee,  who  was  the  wife's  mother,  and  the 
brothers  and  niece  of  the  wife  all  participat- 
ed with  the  wife  in  a  scheme  whereby  the 
husband  would  be  defrauded  of  his  marital 
rights,  and  the  deed  was  executed  by  the  wife 
without  his  knowledge,  consent,  or  approval; 
his  first  knowledge  thereof  being  obtained 
after  her  death. 

The  two  brothers  and  the  niece  deny,  in 
their  answers  and  their  testimony,  the  aver- 
ments as  to  the  alleged  collusion  in  a  fraudu- 
lent scheme.  No  evidence  of  it  was  produc- 
ed at  the  trial,  and  hence  it  is  eliminated 
from  the  case.  All  the  defendants  deny  the 
averment  that  after  delivery  of  the  deed  the 
settlor  exercised  absolute  dominion  over  the 
property,  and  aver  on  the  contrary  that,  im- 
mediately upon  the  execution  and  delivery  of 
the  deed,  she  parted  with  the  legal  title  and 
the  physical  possession  of  the  entire  .corpus 
of  the  trust  fund  and  thereafter  exercised  no 
dominion  or  control  whatever  over  the  trust 
estate  other  than  as  specifically  provided  in 
the  deed  itself. 

From  the  report  of  the  learned  referee  it 
appears  that  the  plaintiff  and  Annie  Win- 
dolph,  the  settlor  in  the  trust  deed,  were  mar- 
ried  in  1903,  and  resided  together  continu- 
ously and  amicably  until  her  death  on  Sep- 
tember 28,  1911.  Elizabeth  Gravell,  the  moth- 
er of  the  wife,  and  the  trustee  named  in  the 
deed,  was  78  years  old  at  the  date  of  the 
deed,  and  died  September  3,  1911.  She  is 
described  by  one  of  the  witnesses  as  "a  very 
shrewd,  able,  and  capable  business  woman." 
She  duly  accepted  the  trust.  The  referee 
found  that  the  securities  and  other  personal 
property  enumerated  in  the  schedule  were 
part  of  the  separate  estate  of  Annie  Win- 
dolph,  and  at  the  time  of  the  execution  of 
the  deed  and  as  part  and  parcel  of  the  trans- 
action were  absolutely  and  in  good  faith 
transferred  and  delivered  by  her  to  the  trus- 
tee for  the  uses  and  purposes  declared  in  the 
trust  deed ;  that  the  deed  and  the  transfer 
and  delivery  of  the  securities  under  it  to 
the  trustee  were  not  made  by  the  settlor  in 
contemplation  of  death,  nor  was  it  Intended 
by  her  to  take  effect  after  her  death,  and 
that  it  was  Intended  by  her  to  take  effect  and 
become  absolute  on  the  instant  of  delivery. 
He  further  found: 

"There  was  no  evidence  before  the  referee  that 
would  justify  a  finding  that  the  deed  of  trust 
in  this  case  was  gx)lten  up  aa  a  mere  subterfuge 
to  permit  Annie  Windolph  in  her  lifetime  to  pos- 
sesB  and  control  her  estate  and  at  the  same  time 
to  be  free  of  the  post  mortem  claims  of  her  hus- 
band. She  fully  intended  to  and  actually  did  as- 
sign and  deliver  to  the  trustee  the  property  in 
question  for  the  purposes  set  forth  in  the  deed 
and  under  the  advice  of  counsel  she  endeavored 
to  effectuate  her  intention  by  fully  complying 
with  the  requirements  of  law." 

In  conclusion  the  referee  held  that  the 
deed  of  trust  is  valid,  and  tliat  the  trustee 
holds  title  to  the  securltiee  and  other  proper- 
ty embraced  within  the  trust  for  the  purpose 
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of  fhe  trust,  and  not  nbject  to  any  claim  of 
the  plaintiff  as  the  survirlng  husband  of 
Annie  Wlndolph.  The  findings  of  the  referee 
were  approved  by  the  learned  court  below. 

The  plaintiff,  who  Is  the  appellant,  con^ 
toids :  (a)  That  the  deed  of  trust  Is  void  as 
to  him  because  It  was  In  fraud  of  his  marital 
rights ;  (b)  that  It  Is  testamentary ;  and  (c)^ 
that  the  evidence  established  that  the  Instru- 
ment operated  as  a  mere  nominal  transfer'  of 
the  personal  prt^jerty  embraced  therein,  and 
did  not  constitute  a  perfected  gift  inter  vivos 
valid  and  binding  upon  him. 

We  have  examined  with  care  the  testi- 
mony in  the  case,  and  are  not  convinced  that 
the  learned  referee  is  in  error  as  to  his  find- 
ings of  facts.  The  prlncliwl  testimony  as 
to  the  purpose  of  the  settlor  in  declaring  the 
trust  is  that  of  the  two  attorneys  whom  she 
consulted  In  regard  to  the  matter.  They 
both  testify  at  length  as  to  what  occnrred  at 
the  several  interviews  between  them  and 
their  client,  and,  if  believed,  there  can  be 
no  reasonable  doubt  that  the  deed  was  execut- 
ed by  her,  not  in  contemplation  of  death, 
nor  Intended  to  take  effect  after  her  death, 
but  to  take  effect  immediately  on  its  exectlon 
and  for  the  uses  and  purposes  named  in  It 
The  deed  was  delivered  and  transfer  of  the 
possession  of  the  entire  trust  estate  was 
made  to  the  trustee.  She,  or  her  agents, 
made  the  investments  and  collected  the  in- 
come with  the  exception  of  three  interest 
payments  on  a  mortgage  made  by  chedt  to 
Mrs.  Wlndolph.  The  referee  distinctly  finds 
that  there  was  no  undue  or  dominating  In- 
fluence exercised  by  Mrs.  Wlndolph  or  any 
one  else  over  the  trustee,  who  consulted  her 
counsel  and  agents  as  well  as  her  daughter 
in  relation  to  the  investments. 

[1]  We  do  not  agree  with  the  appellant 
that  the  deed  was  a  fraud  upon  his  marital 
rights.  It  is  the  settled  law  in  this  state, 
as  was  the  common  law,  that  during  his  life 
a  man  may  dispose  of  his  personal  estate,  by 
voluntary  gift  or  otherwise,  as  he  pleases, 
and  it  is  not  a  fraud  upon  the  rights  of  bis 
widow  or  children.  EUmaker  v.  Bllmaker, 
4  Watts,  89;  Prlngle  v.  Prlngle,  59  Pa.  281; 
Wckerson's  App.,  115  Pa.  198,  8  Atl.  64,  2  Am. 
St  Rep.  547.  This  power  arises  from  the  fact 
that  he  Is  the  absolute  owner,  and  hence  may 
make  a  gift,  declare  a  trust,  or  otherwise  dis- 
pose of  his  personal  property  at  his  pleasure. 
During  his  life  his  wife  and  children  have 
no  vested  interest  In  his  personal  estate, 
and  hence  they  cannot  complain  of  any  dis- 
position he  sees  fit  to  make  of  it  Their  right 
to  his  property  attaches  only  at  his  death. 

"It  to  scarcely  necessary  to  add,"  says  Ster- 
rett,  J.,  in  Dickerson's  Apj>eal,  snpra,  "that 
such  gifts,  made  In  good  faith  as  these  were, 
cannot  be  impeached  on  the  ground  that  they 
are  a  fraud  upon  the  rights  of  the  widow.  Noth- 
ing Is  better  settled  than  the  power  of  a  bua- 
band  to  dispose  of  his  personal  property  in  good 
faith,  by  gift  or  otherwise,  during  coverture, 
free  from  ^1  post  mortem  claims  thereon  by  his 
widow." 


The  Indispensable  foundation  for  any  lim- 
itation on  bis  control  is  a  fraudulent  intent 
to  defeat  his  wife's  statutory  rights  as  widow. 
Young's  £st,  202  Fa.  431,  61  AtL  1036.  If 
the  gift  is  absolute  and  accompanied  by  a 
transfer  of  possession  with  intent  to  divest 
the  donor  of  his  ownership,  although  the 
obvious  effect  Is  to  defeat  the  wife's  or  chil- 
dren's succession  to  the  property  at  the  don- 
or's death,  it  is  not  fraudulent,  and  therefore 
invalid. 

"la  our  law,"  says  Sliarswood,  J.,  in  Prln- 
gle V.  Prlngle,  supra,  "no  such  gift  otherwise 
valid  can  be  impeached  as  a  fraud  on  a  man's 
wife  or  children.  They  have  no  legal  right  to 
any  part  of  his  goods,  and  therefore  no  fraud 
can  be  predicated  of  any  act  of  the  husband  or 
parent  to  deprive  them  of  the  succession." 

In  Lines  v.  Unes,  142  Pa.  149,  21  Aa  800, 
24  Am.  St  Rep.  487,  we  held  that  the  "good 
faith"  required  of  the  donor  or  settlor  in 
making  a  valid  disposition  of  his  property 
during  life  does  not  refer  to  the  purpose  to 
affect  his  wife,  but  to  the  intent  to  divest 
himself  of  the  ownership  of  the  property.  It 
is  therefore  apparent  that  the  fraudulent  in- 
tent which  will  defeat  a  gift  inter  vivos  can- 
not be  predicated  of  the  husband's  intent  to 
derive  the  wife  of  her  distributive  share  in 
his  estate  as  widow. 

[t]  We  think  there  can  be  no  doubt  that, 
under  the  present  legislation  In  this  state, 
a  wife  has  the  same  power  of  disposal  of  her 
personal  estate  during  coverture  that  her 
husband  has  of  bis  personal  property,  and 
that  she  can  create  a  valid  trust  of  her  sepa- 
rate personal  estate  without  the  Joinder  or 
consent  of  her  husband.  Of  course  at  com- 
mon law  this  could  not  be  done,  as  her  estate, 
on  the  marriage,  went  to  her  husband.  Our 
legislatloD,  however,  has  changed  her  status 
aa  to  her  separate  property,  and  she  now 
has  the  same  right  and  power  as  an  unmar- 
ried person  to  acquire,  own,  control,  sell,  or 
otherwise  dispose  of  her  property,  and  may 
exercise  the  right  and  power  in  the  same 
manner  and  to  the  same  extent  as  an  unmar- 
ried person.  The  only  exceptions  are  that  she 
may  not  become  an  accommodation  indors- 
er,  maker,  guarantor,  or  surety  for  another, 
or  mortgage  or  convey  her  real  estate  with- 
out the  joinder  of  her  husband.  With  these 
exceptions,  a  married  woman  occupies  the 
same  relation  to  her  property  as  an  unmar- 
ried person,  or,  as  her  husband  to  his  property. 
In  other  words,  saving  the  disabilities  sped- 
fled  in  the  statute,  her  control  over,  and 
power  of  disposal  of,  her  separate  estate,  are 
the  same  as  if  she  were  a  feme  sole.  She 
may  therefore  dispose  of  her  personal  estate 
during  coverture  as  she  pleases.  Her  hus- 
band has  no  vested  Interest  in  her  personal 
property  during  her  lifetime.  If  done  in  good 
faith  and  with  the  intention  to  divest  herself 
of  the  ownership,  she  may  sell  her  personal 
property,  give  it  away,  or  make  any  other 
disposition  of  It  she  desires  during  her  life, 
and  be  cannot  complain,  for  the  all-sufflcient 
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reason  that  he  has  no  Interest  In  the  proper- 
ty. She  Is  the  owner  and  has  abeolute  con- 
trol over  It,  and  hence  In  disposing  of  It  dur- 
ing life  she  Infringes  no  property  or  other 
right  of  her  husband.  He  does  not  sustain 
the  relation  of  creditor  to  his  wife.  If  she 
does  not  die  vested  of  it,  be  can  never  ac- 
quire any  interest  in  the  property.  It  Is  man- 
ifest, therefore,  that  having  no  right  or  inter- 
est in  or  to  the  property  as  husband,  there 
are  no  marital  rights  of  which  he  can  be  de- 
frauded by  his  wife's  disposal  of  the  property 
during  life  by  gift  or  otherwise.  To  hold  that 
a  wife  cannot  declare  a  trust  or  make  a  valid 
gift  inter  vivos  of  her  personal  property 
would,  in  effect,  be  repealing  the  statute 
which  frees  her  from  the  common-law  re- 
strictions and  limitations  Imposed  upon  her 
and  declares  her  ownership  to  be  that  of  a 
feme  sole.  In  Saake  v.  Dorner,  167  Pa.  801, 
31  AtL  674,  we  held  that  the  Married  Per- 
son's Property  Act  of  June  3, 1887  (P.  h.  332), 
was  ample  to  enable  a  married  woman  to 
create  a  trust  of  her  separate  estate.  That 
act  was  repealed  by  the  act  of  June  8,  1893 
(P.  It.  344),  the  present  law  on  the  subject, 
which  extends  and  enlarges  a  married  wo- 
man's control  over  her  separate  estate,  and 
confers  upon  her  the  same  right  and  power 
as  an  unmarried  person  to  acquire,  control, 
and  dispose  of  her  property  and  to  make  any 
contract  In  the  exercise  or  enjoyment  of 
such  right  and  power,  requiring,  however, 
the  Joinder  of  the  husband  in  mortgaging  or 
conveying  her  real  estate,  and  prohibiting  her 
from  becoming  an  accommodation  Indorser, 
maker,  guarantor,  or  surety  for  another. 

The  wife's  motive  for  declaring  the  trust  In 
the  present  case  was  not  to  defraud  her  hus- 
band, nor  did  she  resort  to  the  deed  for  the 
purpose  of  defeating  his  marital  rights.  She 
did  desire  to  make  a  legal  disposition  of  the 
part  of  her  separate  personal  estate  embraced 
In  the  deed,  and  hence  she  consulted  her 
counsel  with  that  pnrpose  in  view.  She  was 
advised  that  she  could  dispose  of  It  by  a 
proper  declaration  of  trust,  and  the  deed  in 
question  was  made  in  pursuance  of  that  ad- 
vice. It  was  duly  executed  and  delivered  by 
her  to  the  ttnstee,  and  the  property  embrac- 
ed In  It  was  transferred  to  and  taken  pos- 
session of  by  the  trustee.  This,  as  found  by 
the  learned  referee,  was  done  in  good  faith 
and  for  the  purposes  set  forth  in  the  convey- 
ance. 

We  do  not  regard  as  material  whether  the 
plaintiff  acquired  his  knowledge  of  the  dec- 
laration of  the  trust  before  or  after  the  death 
of  his  wife.  She  was  the  owner  of  the  prop- 
erty, had  the  absolute  control  and  power  of 
disiMsal  over  It,  and  hence  she  was  not  re- 
quired to  consult  or  notify  her  husband  of 
her  Intention  to  dispose  of  it  If  she  had  the 
power  of  disposal  by  deed  of  trust,  notice  to 
her  husband  of  her  Intention  to  exercise  it 
would  have  served  no  purpose  so  far  as  he 
was  concerned.  It  was  equally  unimportant 
that  he  should  have  notice  If  she  could  not 


dispose  of  the  property  without  his  consent 
In  either  case  his  rights  were  not  affected  by 
his  ignorance  of  the  trust  during  her  lifetime. 

The  present  case  Is  not  a  secret  voluntary 
conveyance  of  her  property  by  a  party  in 
contemplation  of  marriage  without  the  con- 
sent of  her  intended  husband,  and  hence  the 
numerous  authorities  cited  by  counsel  hold- 
ing that  such  disposition  of  her  property  is 
void  have  no  application  here.  That  was  de- 
clared to  be  a  fraud  upon  the  marital  rights 
of  the  other  party  and,  of  course,  avoided  the 
transfer  of  the  property  as  to  him.  The  rea- 
son of  the  rule  forbidding  such  antenuptial 
transfers  is  well  stated  by  Lowrie,  O.  J.,  In 
Duncan's  Appeal,  48  Pa.  67,  69,  where  It  is 
said: 

"Common  candor  forbids  that  so  important 
a  change  in  bis  intended  wife's  circumstances, 
and  In  her  power  over  her  estate,  should  be 
made  without  bis  consent,  and  equity  sternly 
condemns  it  as  a  fraud  npon  his  ]U8t  expecta- 
tiona.  This  principle  of  equity  has  stood  the 
test  of  experience  too  long  to  be  open  to  dis- 
pute now.  •  •  •  The  plaintiff  had  •  ♦  • 
a  right  to  suppose  that  he  was  marrying  her 
with  all  her  legal  power  over  her  estate,  where- 
as by  this  arrangement  it  was  secretly  slipped 
into  the  hands  of  trnstees,  and  out  of  her  con- 
trol, just  before  the  marriage  was  consummated. 
This  is  not  Just  or  equitable  treatment  of  the 
husband.  A  fraud  no  greater  than  this  wonld 
avoid  any  other  contract  than  that  of  marriage; 
but  as  this  cannot  be  avoided,  equity  avoids  ue 
contracts  that  are  in  fraud  ot  It." 

The  distinction  between  a  voluntary  dis- 
position of  property  in  contemplation  of  mar- 
riage and  a  gift  or  declaration  of  trust  of 
personal  estate  by  a  husband  or  wife  during 
coverture  is  recognized  In  the  decisions.  In 
the  recent  case  of  Hall  ▼.  Hall,  109  Va.  117, 
63  S.  B.  420,  21  L.  H.  A.  (N.  S.)  533,  where 
it  Is  held  that  a  voluntary  deed  by  a  man 
of  his  personal  estate  cannot  be  set  aside  by 
his  wife  as  a  fraud  upon  her  rights,  the  dis- 
tinction Is  adverted  to,  Mr.  Justice  Whittle 
saying: 

"The  fact  that  the  precise  question  involved 
in  this  case  has  been  twice  decided  by  this  court 
renders  unnecessary  a  diBcussion  of  the  power 
of  the  husband  to  disappoint  his  widow  by  di- 
vesting himself  of  title  to  his  personal  estate  in 
hia  lifetime.  (Of  course,  the  doctrine  is  ndt  to 
be  confounded  with  the  principles  applicable  to 
the  dispositions  of  property  made  in  contempla- 
tion of  marriage.)' 

[1, 4]  The  plaintiff  further  contends  that 
the  Instrument  of  Ju^  16, 1009,  is  not  a  deed 
of  trust,  but  Is  testamentary  in  its  nature. 
If  this  be  true,  it  would  not  of  course,  de- 
prive the  husband  of  his  interest  in  the  prop- 
erty embraced  in  the  deed,  as  the  wife  wonld 
die  possessed  of  the  property,  and  hence  his 
statutory  Interest  therein  would  be  unques- 
tionable. It  is  contended  that  the  Instrument 
bears  upon  its  face  evidence  that  it  was  not 
Intended  to  tale  effect  In  the  lifetime  of 
Annie  Wlndolph.  These  evidences  of  its  tes- 
tamentary character.  It  is  claimed,  are  that 
the  settlor  reserved  to  herself  the  entire  in- 
come from  the  trust  property  during  her  life, 
that  the  estates  of  the  remaining  cestui  que 
trustent  were  not  to  take  effect  in  possession 
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or  enjoyment  until  after  ber  death,  and  tbat 
there  was  a  power  of  revocation  reserved  In 
the  Instrument  We  think,  however,  these 
reasons  are  not  sufficient  to  avoid  the  deed  as 
a  valid  declaration  of  trust,  and  to  show  that 
It  was  Intended  as  a  disposition  of  property  to 
take  effect  after  death.  The  referee  found,  on 
sufficient  evidence,  that  the  deed  was  deliver- 
ed to  the  trustee  at  the  time  of  Its  ezecndon, 
together  with  a  transfer  of  the  possession 
of  the  property,  that  the  settlor  parted  with 
her  title  to  the  property  at  that  time  and 
vested  it  in  the  trustee  for  the  purposes  spec- 
ified in  the  deed,  and  that  she  at  no  time 
Intended  that  the  deed  of  trust  should  be 
construed  as  a  will,  or  that  it  was  ex- 
ecuted as  a  subterfuge  to  enable  her  to  obtain 
the  control  of  her  property,  and  at  the  same 
time  make  it  effective  to  defeat  her  husband's 
marital  rights  in  her  estata  The  intention 
of  the  settlor  at  the  delivery  of  the  deed  was 
to  part  with  the  legal  title  and  the  reserva- 
tion to  herself  of  a  Ufe  interest,  and  the  en- 
joyment of  the  estate  until  her  death  did 
not  invalidate  the  trust  as  to  the  beneficiaries 
named  in  the  deed.  lines  v.  Unes,  142  Pa. 
149,  21  Atl.  809,  24  Am.  St  Rep.  487;  Nolan 
V.  Nolan,  218  Pa.  138,  67  Atl.  52,  12  I*  R.  A. 
(N.  S.)  369 ;  Wilson  T.  Anders<m,  186  Pa.  531, 
40  Atl.  1096,  44  L.  R.  A.  512;  Robertson  v. 
Robertson,  147  Ala.  311,  40  South.  104,  3 
Ii.  R.  A.  (N.  S.)  774,  10  Ann.  Cas.  1051.  In 
the  Wilson  Case  we  said,  inter  alia  (186 
Pa.  page  539,  40  AU.  1099,  44  L.  R.  A.  542): 

"The  general  rule  is  tliat  if  the  Intention  of 
the  grantor  at  the  time  be  delivered  the  deed 
was  to  part  with  the  legal  title,  the  trust  will 
be  enforced  in  favor  of  the  beneficiaries,  even 
though  their  enjoyment  of  the  estate  is  post- 
poned until  the  death  of  their  benefactor." 

It  is  equally  well  settled  that  a  reserved 
right  of  revocation  is  not  inconsistent  with 
the  creation  of  a  valid  trust  Dickerson's 
App.,  115  Pa.  198,  8  Atl.  64,  2  Am.  St  Rep. 
547;  Smith's  Est,  144  Pa.  428,  22  Atl.  916,  27 
Am.  St  Rep.  641;  Stone  v.  Backett,  78  Mass. 
(12  Gray)  227.    In  the  latter  case  It  is  said: 

"A  power  of  revocation  is  perfectly  consistent 
with  the  creation  of  a  valid  trust.    *    *    *    If 


this  ri^ht  is  never  exercised  according  to  the 
terms  in  which  it  is  reserved,  as  in  the  case  at 
bar,  until  after  the  death  of  the  donor,  it  can 
have  no  effect  on  the  validity  of  the  trusts  or 
the  right  of  the  trustee  to  hold  the  property." 

Nor  do  we  think  the  evidence,  as  claimed  by 
plaintiff,  discloses  that  the  Instrument  was  ex- 
ecuted with  testamentary  Intent  The  settlor 
was  distinctly  told  by  her  counsel  prior  to  the 
execution  of  the  deed  that  In  order  to  make  It 
effective  as  a  deed  of  trust,  she  would  have 
to  give  up  her  property  and  lose  all  control 
over  it  She  clearly  understood  that  to  make 
the  deed  effective  she  must  deliver  it  and  the 
property  to  the  trustee.  There  la  nothing 
subsequent  to  the  execution  and  delivery  of 
the  deed  that  indicates  that  this  was  not 
done.  The  evidence  which  it  is  claimed 
shows  that  the  settlor  continued  to  exercise 
her  right  as  owner  over  the  property  was 
carefully  examined  by  the  learned  referee, 
and  he  found  tbat  it  did  not  sustain  the  plain- 
tiff's contention.  Our  examination  of  the  evi- 
dence has  not  convinced  us  that  he  was 
wrong.  We  think  that  the  essential  requisites 
of  a  valid  trust  are  disclosed  in  this  case,  and 
that  the  instrument  of  July  16,  1909,  was  not 
a  will. 

What  has  been  said  disposes  of  the  plain- 
tltTs  contention  that  the  evidence  established 
that  the  deed  operated  as  a  mere  nominal 
transfer  of  the  property,  and  did  not  consti- 
tute a  valid  and  perfected  gift  inter  vivos. 
In  determining  this  question  the  learned  ref- 
eree considered,  not  only  the  deed,  but  all 
the  other  evidence  bearing  upon  the  subject, 
and  his  conclusion  was  adverse  to  the  plaln- 
tUTs  contention.  The  findings  of  the  referee 
were  approved  by  the  court  below,  which 
said: 

"We  have  carefully  gone  over  the  testimony 
and  have  noted  the  exceptions  of  plaintiff  to  the 
same.  There  appears  to  be  no  substantial  er- 
ror in  the  referee's  findings  of  fact" 

These  findings  are  conclusive  upon  us  In 
the  absence  of  manifest  error,  of  which  we 
are  not  convinced. 

The  decree  is  affirmed. 
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(U  N.  J.  Eq.  aO) 

RUBBER  &  CELIyUIiOID  HARNESS  TRIM- 
MING CO.  V.  RUBBER-BOUND 
BRUSH  CO.  et  al. 

<Coart  of  ChanceiT  of  New  Jersey.    July  18, 
1914.) 

1.  COBPORATIONS   ((   37*)— BX18TKNC»— TBBM— 

Reincospobation. 

Complainant  was  incorporated,  under  the 
general  corporation  act  (P.  In  1849,  p.  300), 
January  23,  1873;  its  franchise  to  terminate 
January  1,  1900.  In  1874  the  Legislature  pass- 
ed a  spedal  act  (P.  U  1874,  p.  1071)  to  ex- 
tend and  amend  its  corporate  powers  and  privi- 
leges, section  11  of  which  provided  that  the 
corporation  should  not,  from  the  date  of  the 
act,  be  bound  or  affected  by  the  act  of  1849, 
nnder  which  it  was  incorporated,  or  its  aupple- 
menta,  except  as  prescribed  by  the  act  of  1874. 
HM,  tbat  complainant's  corporate  existence 
under  llie  act  of  1874  continued  indefinitely,  and 
did  not  therefore  terminate  in  accordance  with 
its  origiiial  articles. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  {  106;  Dec.  Dig.  i  87.*] 

2.  Statutes  (J  113*)— Plubality  or  Gbjucts 
— SrEoiAL  Laws. 

Act  March  17, 1874  (P.  I*  1874,  p.  1071),  is 
entitled  "An  act  to  extend,  amend,  and  increase 
the  corporate  powers  and  privileges  of  the  Cel- 
luloid Harness  Trimming  Company,"  and  sec- 
tion 11  of  the  act  provides  that  the  company 
sliall  not,  from  the  date  of  the  approval  of  the 
act,  be  bound,  controlled,  or  in  any  wise  af- 
fected by  the  general  corporation  act  of  1849 
<P.  L.  p.  300),  under  wltich  it  was  organized,  or 
any  provisions  thereof  not  incorporated  in  the 
act  of  1874.  Beld,  that  such  act  is  not  invalid 
as  containing  an  object  not  expressed  in  its 
title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |{  141-144;   Dec.  Dig.  i  113.*] 

&  EQtnrr  (|  447*)  —  Bill  of  Rbview  — 
Gboundb — Nkwlt  Discovered  Evidence. 
Where  the  date  of  the  alleged  expiration 
of  a  corporation's  charter  appeared  from  the 
pobllc  records,  the  fact  that  its  corporate  life 
had  expired  at  the  time  it  brought  suit  against 
defendant  for  unlawful  compebtion  could  not 
be  said  to  constitute  newly  discovered  evi- 
dence sufficient  to  sustain  a  bill  to  review  a 
Judgment  against  defendant 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  H  1091-1094;  Dec.  Dig.  §  447.*] 

Suit  by  the  Rubber  &  Celltiloid  Harness 
Trinuning  Company  against  the  Rubber- 
Bound  Brush  Company  and  others.  On  de- 
fendants' motion  for  leave  to  file  a  bill  of 
review.    Denied. 

See,  also,  81  N.  3.  Bq.  519,  88  Atl.  210. 

Carl  V.  Vogt,  of  Morristown,  for  the  mo- 
UoD.  Thomas  M.  Kays,  of  Newton,  and  Al- 
fred F.  Skinner,  of  Newark,  opposed. 


HOWELL,  V.  a  In  1911  the  Rubber  ft 
Celluloid  Harness  Trimming  Company  filed 
Its  bill  in  this  court  against  the  Rubber- 
Bound  Brush  Company  and  others,  to  re- 
strain the  defendants  from  the  commission 
of  certain  acts  which  it  was  alleged  amount- 
ed to  unfair  trade  and  unfair  competition 
on  the  part  of  the  defendants,  and  such  pro- 
ceedings were  had  therein  that  on  December 
6,  1912,  a  final  decree  was  entered  therein 


against  the  defendants  In  accordance  with 
the  prayer  of  the  bUl.  81  N.  J.  Eq.  419,  88 
Atl.  210.  The  decree  was  affirmed  on  appeal. 
81  N.  J.  Eq.  519,  88  Atl.  210.  • 

The  defendants  now  seek  to  review  the 
decree  in  that  case  and  set  the  same  aside 
upon  the  ground  that,  at  the  time  of  the  fil- 
ing of  the  bill  and  of  the  making  of  the  de- 
cree and  of  the  affirmance  on  appeal,  there 
was  no  such  corporation  as  the  Rubber  ft 
Celluloid  Harness  Trimming  Company;  its 
francliise  to  l>e  a  corporation  having  expired 
on  the  1st  day  of  January,  1900.  They  al- 
lege tbat  they  did  not  discover  the  fact 
until  after  the  afflrmanoe,  and  they  allege, 
therefore,  that  the  fact  is  a  newly  discovered 
fact  and  amounts  to  newly  discovered  evi- 
dence, within  the  rales  touching  the  filing  of 
bills  of  review. 

[1]  The  facts  are  these.  The  complainant 
was  incorporated  onder  the  general  corpora- 
tion laws  of  this  state  on  January  23,  1873, 
by  virtue  of  an  act  of  the  Legislature  enti- 
tled "An  act  to  authorize  the  establishment 
and  to  prescribe  the  duties  of  companies  for 
manufacturing  and  other  purposes,"  approv- 
ed March  2,  1849  (P.  L.  p.  800).  The  incor- 
poration papers  provided  that  the  company 
would  commence  its  existence  on  February 
8,  1878,  and  terminate  on  January  1,  1900. 

In  1874  the  Legislature  passed  an  act  en- 
titled "An  act  to  extend,  amend  and  increase 
the  corporate  powers  and  privileges  of  the 
Celluloid  Harness  Trimming  Company";  it 
was  approved  on  March  17, 1874  (P.  L.  1874,  p. 
1071).  This  act  recited  the  organization  of 
the  company  under  the  act  of  1849,  and  rati- 
fied and  confirmed  the  Incoriioratlon  and  the 
election  of  directors,  and  further  constituted 
the  company  a  body  corporate  in  fact  and  In 
law  by  the  name  which  It  had  chosen,  for 
the  purpose  of  manufacturing  and  selling 
celluloid  harness  trimmings  and  articles  used 
therewith  and  for  carrying  on  any  business 
Incident  thereto  in  this  state.  The  eleventh 
section  of  that  act  provided  tbat  the  com- 
pany should  not,  from  the  date  of  the  ap- 
proval of  the  act,  be  bound,  controlled,  or  in 
any  wise  affected  by  the  said  act  of  1849  or 
any  of  its  provisions  or  any  supplements 
thereto,  except  as  Is  in  the  act  of  1874  pre- 
scribed. On  November  29,  1877,  the  name  of 
the  company  was  changed  to  Rubber  &  Cel- 
Inloid  Harness  Trimming  Company,  being 
the  name  now  used  by  It  In  the  prosecution  of 
its  business. 

From  these  facts  the  defendants  conceived 
that  the  company  ceased  to  exist  on  Janu- 
ary 1,  1900,  and  that  therefore  the  decree 
in  this  suit  should  not  and  in  fact  could  not 
have  been  made  in  its  favor;  there  being  no 
legal  entity,  bearing  the  name  assumed  by 
the  complainants.  In  whose  favor  the  decree 
could  be  made. 

I  think  the  motion  should  be  denied  upon 
the  ground  that  the  act  of  1874  continued  the 
existence  of  the  complainant  corporation  in- 


•Fot  other  easas  see  same  topic  and  nctlon  NUMBBS  In  Dec  Dts.  ft  Am.  Vig.  Ker-No.  Berlea  ft  Rev'r  ladexa 
91. 
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definitely,  and  that  by  the  plainest  constmc- 
tlon.  After  reciting  the  Incorporation  of  the 
company  under  the  act  of  1849  and  the  elec- 
tion of  directors  and  the  completion  of  the 
organization  thereunder,  It  proceeds  to  ratify 
all  that  had  been  done  In  the  past  with  re- 
gard to  those  matters  and  to  reincorporate  It 
(section  1),  and  then  It  provides  In  the  elev- 
enth section  that,  after  the  approval  of  the 
act  of  1874,  the  company 'should  cease  to  be 
bound,  controlled,  or  In  any  wise  affected  by 
the  act  of  1849,  or  by  any  of  Its  provisions, 
or  by  any  supplements  thereto,  except  as  Is 
prescribed  In  the  act  of  1874.  I  do  not  see 
bow  words  could  make  It  plainer  that  It  was 
the  Intention  of  the  Legislature  to  withdraw 
the  corporation  from  the  operation  of  the 
general  corporation  laws  and  place  it  under 
the  supervision  of  the  act  of  1874. 

[t]  It  la  claimed,  however,  that  this  act 
la  unconstitutional,  for  the  reason  that  it 
violates  a  provision  of  the  Constitution  then 
in  force^  which  required  that  every  law 
should  embrace  but  one  object,  and  that  such 
object  should  be  expressed  In  the  title.  Par- 
tlcnlarly  Is  this  objection  urged  to  section  11. 
On  this  point  the  facts  are  quite  similar  to 
those  In  the  case  of  State  ex  rel.  Walter  v. 
Town  of  Union,  83  N.  J.  Law,  850.  There 
the  act  complained  of  was  entitled  "An  act  to 
amend  an  act  to  incorporate  the  town  of  Un- 
ion In  the  township  of  Union  in  the  county 
•f  Hudson,  approved  Karch  28,  1864."  P.  L. 
1868,  p.  861.  This  act  validated  an  ordinance 
passed  by  the  town  of  Union,  but  passed  Ir- 
regularly, for  the  construction  of  a  sewer  in 
the  Hackensack  plank  road.  It  is  claimed 
fhat  this  purpose  was  not  expressed  in  the 
title.  The  Supreme  Court,  however,  held  the 
contrary.    The  opinion  says: 

"The  unl^  of  the  object  must  be  sought  in 
the  end  which  the  legislative  act  purposes  to 
accompligh,  and  not  In  the  details  provided  to 
reach  that  end.  The  degree  of  particularity 
which  must  be  used  In  the  title  of  an  act  rests 
in  the  legislative  discretion,  and  U  not  defined 
by  the  Constitution.  There  are  many  cases 
where  the  object  might  with  great  propriety  be 
more  specifically  stated;  yet  the  generality  of 
the  title  will  not  be  fatal  to  the  act  if,  by  fair 
intendment.  It  can  be  connected  with  it." 

And  it  holds  the  general  title,  which  was 
given  to  the  act,  to  be  in  accordance  with  the 
provisions  of  the  Constltntlon.  To  the  same 
eflTect  is  State  ex  rel.  Doyle  v.  Newark,  34 
N.  J.  Law,  236,  also  a  case  In  the  Supreme 
Court.  The  same  rule  was  announced  by  the 
Court  of  Errors  and  Appeals  in  Newark  v. 
Mount  Pleasant  Cemetery  Company,  58  N.  J. 
Law,  168,  33  Atl.  396,  and  by  Chancellor  Mc- 
0111  In  this  court  in  Stockton  v.  Central  Rail- 
road, 50- N.  J.  Bq.  62,  69  ;t  Sawter  v.  Shoen- 
thal.  83  N.  J.  Law,  499,  83  Atl.  1004 ;  Shultlse 
T,  O'Neill  (Sup.)  88  AtL  854.  Following  these 
authorities  1  must  conclude  that  the  act  is 
constitutional. 

[3]  There  is  another  reason  why  this  mo- 
tion cannot  prevail.  It  Is  claimed  that  the 
evidence  of  the  nonexistence  of  this  corpora- 


tion consists  of  certain  public  records  to 
which  every  person  has  free  access.  The  evi- 
dence so  called  was  as  accessible  to  the  de- 
fendant at  the  time  this  suit  was  brought  as 
it  is  to-day.  The  public  offices  in  which  it 
resides  remain  to-day  as  they  were  then,  and, 
so  far  as  I  can  see,  the  only  possible  reason 
for  calling  the  evidence  newly  discovered  evi- 
dence is  that  it  was  not  searched  for  at  the 
time  when  it  should  have  been  set  up  by  prop- 
er pleading  in  the  cause.  The  whole  subject 
of  newly  discovered  evidence,  so  far  as  it 
applies  to  bills  of  review,  was  discussed  by 
Vice  (Chancellor  Garrison  in  Richards  v. 
Shaw,  77  N.  3.  Eq.  899,  77  AU.  618;  quoting 
from  earlier  cases,  he  says:  . 

'.'When  application  is  made  to  file  a  bill  of 
review,  upon  the  discovery  of  new  matter,  the 
rule  is  that  the  matter  must  not  only  be  new. 
but  must  be  such  as  the  party,  by  the  use  of 
reasonable  diligence,  could  not  have  known"  of 
it  "If  there  be  any  laches  or  negligence  In 
this  respect,  that  destroys  the  title  to  the  re- 
Uef." 

Such  a  bill  (of  review)  must  rest  upon  some 
new  matter  which  has  been  discovered  after 
the  decree  and  could  not  possibly  have  been 
used  when  the  decree  was  made.  In  my 
opinion  the  evidence,  which  is  now  claimed  to 
be  newly  discovered.  Is  not  such  in  any  sense 
whatever.  It  cannot  be  called  newly  discov- 
ered evidence  for  the  purpose  of  a  bill  of  re- 
view, because  it  did  not  occur  to  the  defendr 
ant  to  make  a  search  for  IL 

The  motion  must  be  denied. 


8CHARF  V.  REISER. 
(Supreme  Court  of  New  Jersey.     June,  1914J 

L  StaTUTIS  (I  61*)— iNOOKPOBATIWa  Law  bt 
REraBCMCE. 

p.  L.  1912,  p.  630,  as  to  Jurisdiction  of 
"disputes  Involving  the  domestic  relation,"  in 
defining  such  term  to  mean  all  complaints  for 
violation  of  the  Disorderly  Persons  Act  of  1898 
(P.  L.  1898,  p.  942),  does  not  provide  that  any 
eristing  law,  or  part  thereof,  shall  be  made  or 
deemed  a  part  of  the  act,  or  shall  be  applicable, 
within  the  prohibition  of  the  Constitution  that 
this  shall  not  be  done,  except  by  inserting  it. 

[Ed.    Note.— For   other    cases,   see    Statutes, 
Cent.  Dig.  I  48;  Dec.  Dig.  |  51.*] 

2.  Statutes  ({  64*)— Eraser  or  PabtiaIi  Ih- 

TAUDITT. 

If  P.  L.  1912,  p.  630,  as  to  Jurisdiction  of 
"disputes  involving  the  domestic  relation,"  in 
defining  such  term,  by  reference  to  an  existing 
law,  be  considered  in  violation  of  the  Constita- 
tion,  it  could  be  disregarded  as  a  separable  pro- 
vision, leaving  in  effect  the  further  definitioa 
thereof,  as  all  charges  against  any  iterson  for 
abandonment  of  wife  or  children. 

[Ed.    Note.— For   other  cases,   see    Statutes, 
Cent  Dig.  Si  58-66 ;   Dec.  Dig.  i  64.*] 

3.  Statotes  ({f  107,  117*)— Title  and  Sub- 
ject. 

The  tiUe  of  P.  L.  1912,  p.  630,  "An  act  pro- 
viding for  tlie  hearing  and  determination  of  dis- 
putes or  matters  affecting  the  domestic  relation, 
and  'conferring  jurisdiction  on  the  county  juve- 
nile courts,"  not  only  embraces,  but  expresses, 
the  single  object  of  the  act,  the  bearing  and  de- 
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termination  of  dispntea  or  matten  affecting  the 
domestic  relation. 

[Ed.  Note.— For  otlier  cases,  see  Statutes, 
Cent  Dig.  {{  121-134,  164-157;  Dec.  Dig.  |f 
107,  117.*] 

4.  Husband  and  Wife  (|  816»)— Abandon- 

HSNT  —  SUPFOBT  —  0BDEB8  —  ComcmCENT 
TO  JAII» 

Under  tlie  Poor  Law  (P.  L.  1911,  p.  403,  i 
88),  providing  that  an  order  for  support  shall  pro- 
Tide  for  a  bond,  and  that  in  default  thereof  ac- 
cused shall  be  committed  till  it  be  given,  unless, 
in  the  discretion  of  the  magistrate,  the  giving 
of  it  be  suspended,  a  provision  of  the  judgment 
that  in  default  of  payments  to  the  overseer 
of  the  poor,  defendant  be  committed  to  jail, 
there  to  stand  committed  tiU  the  further  order 
«f  the  court,  amounting  to  a  committing  at  the 
discretion  ot  the  court,  is  unauthorized. 

W[Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |{  679-682;  Dec.  Dig.  {  815.*] 

Proceeding  by  Jacob  Scbarf,  overseer  of  the 
poor  of  the  town  of  Union,  against  Albert 
Reiser.  There  was  a  Judgment  against  de- 
fendant, and  be  brings  certiorari.    Reversed. 

Harlan  Beaaon,  of  Hoboicen,  for  prosecutor. 
Merritt  Lane,  of  Jersey  City,  for  defendant 

SWAYZB,J.  [1-4]  This  Is  a  proceeding  un- 
der chapter  360  of  the  Laws  of  1912.  I  see  no 
force  In  the  objection  to  the  constitutionality 
of  this  act  The  reference  to  the  act  relating 
to  disorderly  persons  does  not  amount  to  a 
provision  that  any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed  a  part  of 
the  act,  nor  does  it  Intend  that  any  existing 
law,  or  part  thereof,  shall  be  appllcabla  All 
It  does  Is  to  define  the  words  "disputes  In- 
Tolving  the  domestic  relation"  by  a  reference 
to  the  Disorderly  Persons  Act  of  1898  (P. 
U  1898,  p.  942).  Even  If  this  were  objection- 
able under  the  constitutional  provision  (and 
I  think  it  is  not),  It  is  a  severable  provision 
of  the  act  of  1912,  which  would  stUl  suffice  to 
give  the  Juvenile  court  Jurisdiction  of  all 
charges  against  any  person  for  abandonment 
or  nonsupport  of  wives  or  children.  That  Is 
quite  enough  to  cover  the  present  case.  Nor 
do  I  find  any  difficulty  in  the  title  of  the  act 
It  seems  to  me  that  It  not  only  embraces,  but 
expresses  the  object  of  the  legislation,  and 
has  but  a  single  object  In  riew,  viz.,  the  hear- 
ing and  determination  of  disputes  or  matters 
affecting  the  domestic  relation.  As  a  part 
of  that  scheme  jurisdiction  la  conferred  upon 
the  Juvenile  courts.  The  procedure  now  Is 
governed  by  Poor  Law  of  1911,  c  196.  This 
makes  a  change  In  that  It  permits  the  wife 
of  a  deserting  husband  to  make  a  complaint 
without  the  intervention  of  the  overseer  of 
the  poor.  That  was  done  In  this  case,  and  I 
■ee  no  objection  to  It  The  procedure  is  that 
pointed  out  In  sections  27  to  33,  Inclusive, 
and  the  procedure  seems  to  have  been  care- 
fully followed  in  all  respects  except  one.  The 
order  authorized  by  section  33  provides  for 
a  bond,  and,  In  default  thereof,  that  accused 
Shall  be  committed  to  the  county  Jail  or  pen- 
itentiary until  such  bond  shall  be  given,  un- 
less, In  the  discretion  of  the  magistrate,  the 


giving  of  the  bond  is  sutQiended.  The  Judg- 
ment In  this  case  did  not  follow  the  language 
of  the  act,  but  provided  that  "in  default  of 
payments  to  the  overseer  of  the  poor,  Reiser 
should  be  committed  to  the  county  Jail,  there 
to  stand  committed  nntU  the  -further  order 
of  the  court,  unless  he  shall  sooner  be  dis- 
charged by  due  process  of  law."  This 
amounts  to  committing  him  at  the  discretion 
of  the  court,  and  I  find  no  statutory  author- 
ity for  that  procedure. 

The  Judgment^  therefore^  I  think  must  b« 
reversed. 


CIVIL  SERVICE  COMMISSION  T. 

O'NEILL,  t 

(Supreme  Court  of  New  Jersey.    Nov.  19, 1913J 

(Bvllahui  Iv  tf*e  Oourt.) 
MtJNICrPAI.  COBPOBATIONS  (§  182*)— CHnoT  Of 
POUCE— UNCI.AS8inKD  SlBVICX. 

The  chief  of  police  in  cities  governed  by  the 
charter  act  of  1908,  p.  486  (2  Comp.'  St  1910. 
p.  1239),  is  by  said  act  constituted  a  head  of 
department,  and  therefore  in  the  unclassified 
service  under  section  11  of  the  Civil  Service 
Act  of  1908,  p.  235  (a  Comp.  St  1910,  v. 
3795). 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  466-471 ;  Dec.  Dig. 
I  182.*] 

Application  by  Edmund  Wilson,  Attorney 
General,  on  the  relation  of  the  Civil  Service 
Commission  of  New  Jersey,  for  a  writ  of  quo 
warranto  against  William  H.  O'NellL  De- 
murrer to  Information  sustained.  Judgment 
affirmed  by  Court  of  Errors  and  Appeals,  91 
AU.  644. 

Argued  before  GUMMERB,  0.  J.,  and 
PARKER   and  KALISCH,  J  J. 

Nelson  B.  GasklU,  Asst  Atty.  Gen.,  for  re- 
lator. Borden  D.  Whiting,  of  Newark,  for 
respondent 

PARKER,  3.  The  controversy  relates  t» 
the  office  of  chief  of  police  of  the  city  of  East 
Orange.  The  Information  attacks  the  ap- 
pointment of  respondent,  O'Neill,  by  th« 
mayor  and  his  confirmation  by  the  coundl  as 
In  contravention  of  the  Civil  Service  Act  of 
1908  (C.  S.  p.  8795),  which  was  adopted  by 
EJast  Orange.  The  information  sets  up  that 
East  Orange  adopted  as  Its  charter  the  refer- 
endum charter  act  of  1908  (P.  L.  p.  486;  C. 
S.  p.  1239),  and  also  adopted  the  Civil  Service 
Act:  that  the  Commission  classified  the  o& 
flee  ot  chief  of  police  in  the  competlUve  class, 
and  gave  due  notice  thereof,  but  that  dis- 
regarding the  Civil  Service  Act  the  mayor 
nominated  respondent  to  the  council  as  chief 
of  police,  the  nomination  was  confirmed  by 
the  council,  and  that  he  assumed  and  still 
exercises  said  office  unlawfully  In  violation 
of  said  act  The  demurrer  spedfles  several 
grounds,  of  which  only  the  first  and  third 
need  be  considered.  The  first  is.  In  substance, 
that  the  classification  of  the  office  In  question 
by  the  Commission  was  without  warrant  ot 
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taw;  the  tblrfl,  that  the  Qvll  Service  Act 
does  not  apply  to  said  office. 

The  chartpp  act  provides,  among  other 
things,  that  one  of  the  dty  officers  shall  be 
a  chief  of  police  (section  5);  that  he  shall 
be  the  head  v<f  the  police  department  (section 
27) ;  that,  all  city  officers  except  such  as  are 
to  be  elected  or  otherwise  appointed  shall  be 
appointed  by  the  mayor,  subject  to  confirma- 
tion by  the  council.  By  subsections  37  and 
39  of  section  37  it  Is  made  the  duty  of  the 
council  when  so  directed  as  a  result  of  an 
election  based  on  petition  of  voters,  eta,  to 
organize  a  board  of  police  commissioners,  who 
shall  be  dty  officers,  and  "whose  powers  and 
duties  shall  be  to  control  and  regulate  the 
appointment,  suspension  and  dismissal  of  the 
officers,  men  and  employ^  of  the  police  de- 
partment of  said  city,  to  fix  their  compensa- 
tion, make  rules  and  regulations  for  the  gov- 
ernment of  the  department,"  eta  It  Is  stipu- 
lated that  on  May  4,  1909,  these  provisions 
were  sntmiltted  to  the  voters  and  adopted, 
and  that  a  board  of  poUce  commissioners  was 
organized  accordingly.  The  Civil  Service 
Act  was  adopted  in  1910,  and  the  appointment 
of  O'NeUl  followed  in  1911. 

We  are  clear  that  whatever  weakness  may 
Inhere  In  respondent's  title  to  the  office.  It  Is 
Invulnerable  to  the  attack  made  by  the  pres- 
ent Information.  By  section  11  of  the  Civil 
Service  Act,  all  heads  of  departments  of  mu- 
nicipalities adopting  the  act  are  in  the  un- 
classifled  service,  and  therefore  the  Com- 
mission has  no  official  voice  in  their  appoint- 
ment. The  chief  of  police  in  cities  governed 
by  the  charter  act  of  1908  is,  as  we  have  seen, 
the  head  of  a  department,  viz.,  the  police  de- 
partment, by  the  express  language  of  the  act. 
With  these  major  and  minor  premises,  the 
syllogism  can  be  completed  in  no  other  way 
than  by  concluding  that  the  chief  of  police 
In  cities  governed  by  the  act  of  1908  is  in  the 
tinclassified  service.  This  result  we  consider 
to  be  perfectly  plain  notwithstanding  the 
organization  of  the  board  of  police  commis- 
Bloners  pursuant  to  the  election.  The  point 
suggests  itself  that  by  reason  of  the  creation 
of  the  police  board  the  chief  of  police  ceases 
to  be  the  head  of  the  department,  and  that 
the  board  is  substituted  as  such  head.  We 
think,  however,  there  is  no  force  in  this  i)oInt. 

The  scheme  of  the  charter  act  is  obvious- 
ly to  provide  an  alternative  system  for  the 
supervision  of  the  entire  police  department 
by  a  municipal  agency.  In  cases  where  the 
charter  act  is  adopted  generally,  the  plan  pro- 
vided by  that  act  is  that  the  mayor  or  the 
council,  or  both,  shall  act  as  a  supervisory 
power  and  make  the  necessary  mles  and  regu- 
lations for  the  conduct  of  the  department 
This  is  the  course  generally  pursued  In  the 
smaller  municipalities,  and  was  evidently  in- 
tended by  the  Legislature  to  be  pursued  in 
cities  coming  within  the  classification  of  the 
act  where  it  was  not  thought  worth  while  to 
assign  these  duties  to  an  agency  exclusively 


oonstltnted  to  perform  them.  On  the  other 
hand  the  citizens  might  prefer  to  have  such 
special  agency,  and  in  that  case  by  voting 
for  and  organizing  the  police  commission  they 
could  obtain  a  body  created  expressly  and 
exclusively  for  the  purposes  specified  in  the 
act  and  already  set  forth.  This  leaves  the 
chief  of  police  as  still  the  head  of  the  depart- 
ment, subject  to  the  executive  and  leglsta- 
tlve  and  supervisory  action  of  the  board  of 
police  commissioners.  Just  as  he  was  thereto- 
fore subject  to  the  legislative  and  executive 
and  supervisory  action  of  the  mayor  and 
council. 

This  result  makes  it  unnecessary  to  decide 
whether  after  the  organization  of  a  police 
commission  the  appointment  of  the  chief  re- 
mains with  the  mayor  or  Is  transferred  to 
the  Commission.  There  seems  to  be  good 
ground  for  an  argument  that  the  chief  is  but 
one  of  the  "officers,  men  and  employes  of  the 
police  department"  whose  appointment  Is  ex- 
pressly committed  to  the  board  of  police  com- 
missioners when  organized;  but  the  point 
is  not  strictly  before  us  and  we  refrain  from 
passing  upon  it 

There  will  be  Judgment  for  the  respondent 
on  the  demurrer. 

'°°°°°°"  (86  N.  J.  L,  tT7} 

CIVIIi  SERVICE  COMMISSION  ▼. 
O'NEILL.     (No.  88.) 

(Court  of  Errors  and  Appeals  of.  New  Jersey. 
May  8,  1914.) 

Appeal  from   Supreme  Court. 

Application  by  Edmund  Wilson,  Attorney 
General,  on  the  relation  of  the  Civil  Service 
CommiMion  of  New  Jersey,  for  a  writ  of  quo 
warranto  against  WUliBm  H.  O'NeUL  Demur- 
rer to  information  sustained  (91  Atl.  643),  and 
relator  appeals.     Affirmed. 

Nelson  B.  Gaskill,  of  Trenton,  for  appellant 
Borden  D.  Whiting,  of  Newark,  for  respondent 

PER  CURIAM.  The  judement  nuder  review 
herein  should  be  affirmed  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
Uce  Parker  in  the  Supreme  Court    91 AU.  643. 


(88  Conn.  4S4> 
EASTON  ▼.  CONNECTICUT  CO.  et  at 

(Supreme  Court  of  Errors  of  Connecticut    July 
17,  1914.) 

1.  Appeal  and  Ebbob  ({  664*)— Rbvibw— Rw>- 

OBD— BbBOB. 

Where,  upon  defendants'  motion,  the  entire 
testimony  was  certified  up  as  provided  by  Ota. 
St.  1902,  (  797,  the  transcript  of  the  evidence 
supersedes  the  findings. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  2856-2859;  Dec  Dig.  i 
664.»] 

2.  Appeal  and  Ebbob  (i  219*)  —  Review  — 
Pbesentation  of  Grounds  of  Review  ra 
Court  Below— Necessitt. 

Where  defendant  made  no  application  in 
the  court  below  to  amend  the  findings  of  the 
trial  court,  he  cannot  on  appeal  attack  the  find- 
ings as  being  unsupported  by  the  evidence,  par- 
ticularly where  the  entire  testimony  was  cer- 
tified up  in  accordance  with  Oen.  St  1902,  | 
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797,  for  it  superseded  tlie  findings  and  rendered 
formal  correctiana  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §?  1315,  1317-1325,  1322, 
1323 ;   Dec  Dig.  i  219.*] 

3.  Trial  (§  253*)  —  iNSTBOonoNS  lanouNO 
Issues 

In  a  personal  Injury  action  by  a  passenger 
on  an  auto  bus,  hurt  in  a  collision  between  the 
bus  and  a  street  car,  where  the  court  charged 
that  the  passenger  was^  bound  to  show  by  a 
preponderance  of  the  evidence  that  she  was  in 
the  exercise  of  due  care,  and  was  not  guilty  of 
any  act  proximately  contributing  to  her  injury, 
and  that,  If  the  jury  so  found,  they  should  con- 
sider the  caae  against  both  the  proprietor  of  the 
bus  and  the  street  railway  company  separately 
and  together,  and  that,  if  either  or  both  was 
negligent,  judgment  should  be  accordingly,  and 
that,  in  considering  the  negligence  of  the  driver 
of  ue  bus,  his  failure  to  begin  to  turn  out 
promptly  might  be  considered,  the  question  of 
proximate  cause  was  not  ignored. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  613-623;   Dec.  Dig.  |  253.*] 

4.  Trial  (§  260*)— Instructions— Refusal. 

Where  the  court's  general  charge  sufficient- 
ly presents  the  law  applicable  to  the  issues,  it  is 
not  improper  for  it  to  refuse  further  charges. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659 ;  Dec  Dig.  i  260.*] 
6.  Appeal  and   Error   (|   1002*)- Review— 

VeBDICT— CONFLICTINQ  EVIDENCE. 

Where  the  evidence  is  conflicting,  the  ver- 
dict cannot  be  disturbed  on  appeal,  unless  it 
appears  that  the  Jury  could  not,  as  reasonable 
men,  have  reached  the  decision  rendered 


[Ed.  Notc^for  other  cases,  see  Appeal  and 
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1002.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    William  L.  Bennett,  Judge. 

Action  by  Emma  L.  Easton  against  the 
Connecticut  Company  and  another.  Judg- 
ment was  for  plaintiff  for  $2^00,  and  de- 
fendants appeal.    Affirmed. 

Harrison  T.  Sheldon  and  Thomas  M. 
Steele,  both  of  New  Haven,  for  appellant 
Connecticut  Co.  William  F.  Alcorn,  of  New 
Haven,  for  appellant  Wolven.  Walter  J. 
>WalBh  and  Charles  J.  Martin,  both  of  New 
Haven,  for  appellee. 

RORABACK,  J.  OThls  action  was  brought 
to  recover  damages  for  injuries  sustained 
by  the  plaintiff  In  a  collision  between  an 
open  double-track  trolley  car  of  the  defend- 
ant the  Connectlcnt  Company  and  the  de- 
fendant Wolven's  antomoblle  bus,  in  which 
the  plaintiff  was  riding,  as  a  passenger,  for 
bire. 

It  was  conceded  that  the  collision  occurred 
abont  8:30  p.  m.  on  September  9,  1013,  on 
Whalley  avenue,  in  New  Haven,  at  a  point 
some  distance  west  of  Westvllle  Center.  The 
automobile  bus  in  which  the  plaintiff  was 
riding  was  proceeding  in  a  westerly  direction 
and  the  trolley  car  in  an  easterly  direction. 
The  collision  occurred  about  midway  between 
Dayton  street  and  West  Prospect  street.  The 
defendant  company  maintains  a  single-track 
trolley  line  on  Whalley  avenue  at  this  point 
where  the  accident  occurred.   The  roadway  to 


the  north  of  the  tracks  at  the  time  of  the 
accident  was  a  One  macadam  pavement  about 
26  feet  wide.  On  the  south  side  the  road- 
way was  rough  and  narrow,  and  all  travel 
was  on  the  north.  The  land  north  of  the 
street  line  slopes  off  precipitately  te  the  West 
river.  To  the  south  of  the  street  line  the 
land  of  the  adjoining  property  is  practically 
level  with  the  street.  There  are  a  few  hous- 
es on  the  south  side;  the  fifth  building  west 
of  Dayton  street  Is  a  hotel. 

Wuen  the  collision  occurred  the  lights  on 
the  car  and  automobile  were  lighted,  and 
each  vehicle  was  risible  to  and  seen  by  the 
driver  of  the  other  when  they  were  over  1,000 
feet  apart 

After  the  collision  the  trolley  car  came  to 
a  stop  In  the  vicinity  of  the  hotel  driveway. 
As  a  result  of  the  collision,  the  plaintiff  was 
thrown  Into  the  trolley  car,  and  was  found 
unconscious  lying  on  one  of  the  forward 
seats  of  the  car,  with  her  bead  toward  the 
south  side  and  her  feet  toward  the  north 
side  of  the  car.  All  the  upright  posts  on  the 
north  side  of  the  car  were  broken  away,  ex- 
cept the  front  post  back  of  the  motorman, 
and  a  sliver  was  broken  from  the  rear  of  this 
post. 

The  left  running  board  of  the  trolley  car 
at  the  time  of  the  collision  was  tnmed  np, 
and  was  uninjured,  except  tbat  the  rear  part 
was  broken,  and  there  was  a  scratch  run- 
ning the  entire  length  from  a  point  about 
3  feet  from  the  front  end. 

The  plaintiff  seeks  to  recover  damages  for 
the  concurrent  n^llgence  of  both  defendants. 
Both  of  them  denied  the  acts  of  negUgence 
alleged  against  them  In  the  complaint  The 
defendant  Wolven  also  alleged  In  bis  answer 
that  It  was  the  negUgence  of  the  Connecticut 
Company  that  caused  the  injury. 

The  verdict  was  against  both  defendants. 
,  After  the  verdict  was  rendered  both  de- 
fendants moved  to  set  aside  the  verdict, 
which  motion  was  denied.  Both  of  the  de- 
fendants appealed.  The  defendant  Wolven  as- 
signed but  one  error.  This  related  to  the 
refusal  of  the  superior  court  to  set  aside  the 
verdict 

The  plaintiff  (appellee)  filed  a  plea  In 
abatement  in  this  court  to  the  appeal  of  the 
defendant  Wolven,  which  plea  was  sustained. 

The  Connecticut  Company  appealed  from 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict, and,  as  additional  reasons  of  appeal,  as- 
signed the  refusal  of  the  court  to  charge  the 
jury  as  requested. 

[1,2]  Three  of  the  reasons  of  appeal  of 
the  defendant  company  relate  to  alleged  er- 
rors of  the  court  below  in  finding  without 
evidence  that  the  plaintiff  offered  evidence 
to  prove  and  claim  to  have  proved  certain 
facta  No  correction  of  the  finding  in  these 
particulars  is  asked  for  in  the  assignment 
of  errors,  as  is  provided  in  section  797  of  the 
General  Statutes,  but  upon  the  defendant's 
motion,  the  entire  testimony  has  been  certl- 
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transcript  supersedes  ttae  finding  as  disclos- 
ing what  the  ertd«ice  tended  to  prove,  so 
that  any  formal  corrections  of  the  finding  In 
teqiect  to  the  matters  complained  of  would 
be  unimportant  as  bearing  upon  the  only  as- 
signment of  error  touched  by  them.  Powers 
▼.  Ckmnectlcut  Co.,  82  Conn.  865,  670,  74  AtL 
981,  28  Ll  R.  A.  (N.  S.)  405.  These  correc- 
tions were  material  to  no  other  claim  of  er- 
ror than  that  the  court  erred  in  not  setting 
aside  the  verdict. 

[3, 4]  Complaint  is  made  In  the  appeal  that 
at  least  seven  requests  to  charge  which,  re- 
lated to  the  question  of  proximate  cause  were 
not  complied  with.  The  whole  charge  pro- 
ceeded upon  the  theory  that  it  was  incumbent 
upon  the  plaintUf  to  prove  evoy  nmterial  al- 
legation contained  In  her  complaint  by  a 
preponderance  of  the  evldaioeL 

The  Jury  were  Informed  that: 

"^he  must  have  satisfied  you  by  a  fair  pre- 
ponderance  of  the  evidence  uiat  she  was  in  the 
exercise  of  due  care;  that  she  was  not  guilty  of 
any  act  which  contributed  proximately  to  her 
injuiy.  Now,  if  yon  find  that  she  was  acting 
with  due  care,  then  she  most  prove  that  her  in- 
juries were  occasioned  or  caused  by  the  negli- 
gence of  both  the  defendants  or  of  one  defend- 
ant You  will  consider  the  case  brought  here 
against  these  defendants  separately  and  to- 
gether. It  may  be  that  one  of  them  la  negligent 
and  the  other  not:  or  it  may  be  that  they  are 
both  negligent;  or  It  may  be  that  neither  of 
them  is  negligent.  So  you  will  consider  the  case 
against  each  of  them  separately,  and  then  all  the 
tacts  together,  in  order  to  determine  whether 
any  liability  has  been  proven,  and,  if  so,  wheth- 
er that  liability  is  agamst  both,  or  against  one, 
and  against  which  one." 

In  speaking  of  the  conduct  of  Wolven,  who 
was  in  charge  of  the  anto  bus,  the  court  said: 

"He  says  that  if  his  steering  gear  had  not 
broken  down  be  would  have  escapied  from  that 
place :  bnt  I  think  yon  should  consider,  in  de- 
termining his  liability,  whether  be  was  free  from 
negligence  in  taking  Ids  car  so  near  to  the  trol- 
ley track  in  the  face  of  an  approaching  car  l>e- 
fore  be  tried  to  steer  out  I  think  that  yea 
must  consider  all  the  evidence  upon  that  point 
to  see  when  he  began  to  edge  over  towards 
the  raiL  and  whether  be  did  not  know,  or  ought 
not  to  have  known,  that  he  was  coming  into  a 
dangerous  proximity  to  it,  considering  the  fact 
that  he  saw  a  car  approaching.  If  he  was  negli- 
gent in  tliat  respect,  why  I  think  you  would 
say  that  that  negligence  was  a  proximate  cause 
of  the  injury,  notwithstanding  that  after  he 
had  got  into  a  dangerous  place  he  failed  to  es- 
cape from  it  through  no  fault  of  his  own." 

The  Instmctlons  adequately  stated  the  law 
upon  the  material  points  to  which  attention 
was  directed  by  these  requests,  and  there 
Is  no  foundation  for  the  defendant's  criticism 
that  the  question  of  proximate  cause  was  en- 
tirely Ignored  In  the  charge  as  given. 

Counsel  for  the  defendant  requested  15 
special  instructions.  The  court,  however,  did 
not  give  any  of  them,  except  as  they  were 
embodied  In  the  general  charge.  The  court 
was  under  no  duty  to  notice  these  requests 
spedflcally  as  they  were  made.  It  is  suffl- 
dent  If  the  law  arising  upon  the  evidence 


the  trial  Judge  with  sncb  foUness  as  to  cor- 
rectly guide  the  Jury  in  Its  *nMng  This  was 
done  in  the  present  case. 

The  defendant  contends  that  the  court  err- 
ed in  refnsing  to  set  aside  tbe  verdict,  whldi 
was  against  tbe  evidenoe. 

[t]  It  was  conceded  that  there  was  a  colli- 
sion, and  that  the  idaintiflF  was  serlonsly  In- 
jured In  consequence  thereof.  No  claim  was 
made  by  the  Connecticut  Company  that  tbe 
plaintiff  was  not  in  the  exercise  of  due  care 
when  the  accident  occurred.  The  main  fact 
relied  upon  by  the  .plaintlfl  as  against  the 
trolley  company  was  that  the  motorman  fail- 
ed to  exercise  reasonable  vigilance  In  watch- 
ing the  movements  of  the  automobile  when 
he  knew,  or  ought  to  have  known,  that  then 
was  danger  of  a  collision. 

Tbe  complaint  alleged  that: 

"WhUe  the  servant  of  the  Oonnecticnt  Com- 
pany, the  motorman  on  said  car,  was  propelling 
the  same  at  a  dangerous  rate  of  speed  for  said 
time  and  place,  and  while  be  was  ufxligent  in 
failing  to  keep  a  constant  lookout  for  teams 
and  vehicles  as  he  approached  said  coma*,  and 
failed  to  watcb  the  movements  oJE  the  defendant 
Wolven's  automobile  truck." 

It  was  conceded  that  the  motorman  of  the 
trolley  car  could  have  seen  tbe  automobile 
when  he  was  more  than  1,000  feet  away,  and 
that  he  could  have  watched  it  from  that 
time  until  the  vehicles  came  together. 

Most  of  the  evidence  upon  this  {tart  of  the 
case  was  conflicting  and  capable  of  a  differ- 
ent interpretation,  and  this  issue  was  peca- 
llarly  within  tbe  province  of  the  Jury  as  a 
question  of  fact 

The  Jury  has  found  for  the  plaintiff. 

The  superior  court  has  neard  all  tbe  evi- 
dence, and  denied  tbe  motion  to  set  aside  the 
verdict.  The  defendant  now  Insists  that 
these  conclusions  are  not  Justlfled  by  the 
evidence,  and  we  are  asked  to  set  them  aside. 
This  we  cannot  do,  unless  it  appears  that 
the  Jury  could  not  have  reasonably  reached 
the  decision  embodied  in  their  verdict  This 
does  not  appear. 

There  is  no  error.  The  other  Judges  con- 
cur. _^___ 

(88  Conn.  t8T) 
DABOLIi  V.  MOON  et  sL 
(Supreme  Court  of  Errors  of  Connecticut    July 

13,  1914.) 
L  WnxB    (i   647*)— Leoaciks— CoKMTioifs— 

RK8TEA.INT  or  MaBBIAOE. 

While  a  condition,  attached  to  a  legacy, 
in  restraint  of  marriage  generally  ia  invabd 
as  against  public  policy,  a  condition  that  the 
legatee  shall  not  marry  a  certain  person,  or  a 
legacy  to  a  widow  to  divest  if  she  marries,  is 
valid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1533-1538;    Dec  Dig.  {  647.*] 

2.  Wir-uj    a    647*)— Leoaoixb— Cowmnoii— 
Restraint  or  Mabriaob. 

The  condition  of  a  legacy  to  testator's  soa 
to  be  paid  to  bim  on  the  death  of  his  present 
wife,  or  if  he  should  obtain  a  divorce  from  her. 
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or  Blrould  become  separated  from  her,  or  if  with- 
in a  year  after  divorce  or  separation  he  should 
become  married  to  a  good  respectable  woman, 
was  not  contrary  to  public  policy  as  a  restraint 
of  marriage. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  153»-1638;  Dec.  Dig.  §  647.*] 

Case  Reserved  from  Superior  Court,  New 
London  County;    Joel  H.  Reed,  Judge. 

Suit  by  Charles  E.  DaboU,  as  administra- 
tor de  bonis  non  and  trustee  of  the  will  of 
John  Moon,  deceased,  against  Jesse  A.  Moon 
and  otbers,  to  construe  the  wlU.  Case  re- 
served from  superior  court  Superior  court 
advised  to  render  Judgment  that  the  bequest 
was  not  Tlolatlve  of  public  policy  or  good 
morals. 

Perry  J.  HoUandersky,  of  Mew  London,  for 
plaintiff.  Abel  P.  Tanner  and  Nathan  Bel- 
cher, both  of  New  London,  for  Wlllard  B. 
Moon.  WUllam  J.  Brennan,  of  New  London, 
for  Jesse  A.  Moon. 

THAXEB,  J.  The  plaintiff  Is  administra- 
tor d.  b.  n.  with  the  will  annexed  of  the  estate 
of  John  Moon,  who  died  In  1898,  leaving  real 
and  personal  estate  and  three  sons,  John  H. 
Moon,  Jesse  A.  Moon,  and  Wlllard  B.  Moon. 
One  half  of  the  testator's  estate  is  given  by 
the  will  to  Jesse  A.  Moon  upon  a  condition  re- 
lating to  the  son  John  H.,  which  Is  now  un- 
important, as  the  latter  died  In  1899.  The 
other  half  of  the  estate  was  disposed  of  by 
the  following  provisions  of  the  will : 

"Upon  the  death  of  the  present  wife  of  said 
Wlllard  B.  Moon,  or  if  he  shall  obtain  a  divorce 
from  her  or  shall  become  separated  from  her,  at 
the  end  of  a  year  from  said  divorce  or  separa- 
tion, or  if  within  said  year  he  shall  become  mar- 
ried to  a  good  respectable  woman,  then  in  either 
of  said  events  the  said  Wlllard  B.  Moon  shall 
be  entitled  to  and  shall  receive  the  income  and 
profit  from  said  trust  fund  after  the  payment 
therefrom  of  one  dollar  and  fifty  cents  per  week 
to  said  John  H.  Moon,  but  if  said  Willard  B. 
Moon  shall  ever  return  to  live  with  his  present 
wife  his  interest  in  said  trust  sliall  be  divested 
and  he  shall  not  be  entitled  to  receive  any  of 
the  ben^ta  thereof.  It  is  my  will  that  my 
said  trustee  mar  if  he  deem  it  best  use  and  ez- 
I)end  a  part  of  the  whole  of  the  principal  of  said 
trust  for  the  benefit  of  said  Willard  B.  Moon,  or 
for  any  of  the  purposes  of  this  trust  giving  him 
full  power  to  use  his  discretion  in  the  manage- 
ment, interpretation  and  administration  of  this 
trust     •    •     • 

"Upon  the  death  of  said  Willard  B.  Moon  the 
trust  shall  continue  for  the  benefit  of  said  John 
H.  Moon  as  aforesaid,  if  he  still  be  living,  and 
the  funeral  expenses  of  said  Willard  B.  Moon 
shall  be  paid  out  of  the  same,  and  if  said  Wil- 
lard B.  Moon  shall  have  married  a  good  respec- 
table woman  as  aforementioned,  and  shall  have 
had  issue  by  her,  the  income  and  profit  of  said 
trust  that  would  have  gone  to  said  Willard  shall 
be  expended  by  my  trustee  for  the  benefit  of  said 
issue,  but  if  said  John  H.  Moon  l>e  then  dead, 
and  in  any  event  upon  the  death  of  both  Wil- 
lard B.  Moon  and  John  H.  Moon,  after  the  pay- 
ment of  their  funeral  expenses  said  trust  shall 
divest  and  whatever  of  said  trust  fund  then  be 
remain — I  give,  devise  and  l)ec|ueatb  to  the  issue 
of  said  Willard  B.  Moon  if  have  any  other  than 
from  his  present  wife  and  failing  them,  to  said 
Jesse  A.  Moon  his  heirs  and  assigns  forever." 


Jesse  A.  Moon  was  named  as  executor  and 
qualified  b.a  such,  and  as  trustee  under  the 
provision  quoted.  He  afterwards  resigned  as 
executor  and  trustee,  and  the  plaintiff  was 
appointed  trustee  In  his  place. 

Wlllard  B.  Moon  and  -his  wife,  referred  to 
In  the  will,  are  both  living,  and  he  has  never 
separated  from  her  by  divorce  or  otherwise, 
and  he  has  no  children.  He  claims  that  the 
condition  upon  which  the  testator  made  the 
gut  to  him  of  the  Income  of  the  trust  fund 
depend  was  illegal  as  against  public  policy, 
as  encouraging  a  separation  by  him  from  his 
wife,  and  therefore  void,  and  that  the  gift  of 
the  Income  was  therefore  absolute,  and  that 
he  is  entitled  to  It  as  it  accrues. 

[1]  Cases  can  be  found  which  hold,  and  per- 
haps the  weight  of  authority  supports  the 
▼lew,  that  a  gift  or  legacy  made  upon  a 
condition  which  constitutes  an  Inducement  to 
a  married  person  to  obtain  a  divorce  or  to 
live  separate  from  the  other  spouse  is  void  as 
against  public  policy.  Conrad  v.  Long,  33 
Mich.  78,  79 ;  Hawlie  v.  Euyart,  30  Neb.  149, 
46  N.  W.  422,  27  Am.  St  Rep.  391.  So  it  Is 
said  are  conditions  in  restraint  of  marriage. 
But  the  rule  in  the  latter  case  Is  qualified, 
and  there  are  exceptions  to  It  The  condition 
must  be  in  restraint  of  marriage  generally. 
A  condition  that  the  legatee  shall  not  marry 
a  certain  person  is  valid.  A  legacy  to  a  wid- 
ow, conditioned  to  divest  if  she  marry,  is 
valid.  Chapin  v.  Cooke,  73  Conn.  72,  46  Atl. 
282,  84  Am.  St  Rep.  139.  Blgelow,  in  a 
note  to  Jarman  on  Wills  (6th  Bd.)  voL  2,  p. 
49,  8.  p.  886,  says : 

"If  the  question  were  open,  there  might  be 
ground  to  inquire'  whether  conditions  In  re- 
straint of  marriage  generally  are  contrary  to 
public  policy.!' 

[2]  The  present  case  is  not  one  where  the 
condition  is  In  restraint  of  marriage,  al- 
though somewhat  akin  to  it.  The  separation 
which  it  Is  claimed  that  the  condition  in  ques- 
tion tends  to  promote  offers  no  encourage- 
ment to  celibacy  on  the  part  of  the  donee. 
The  condition  rather  encourages  a  new  mar- 
riage, for  an  early  remarriage  advances  the 
time  at  which  the  Income  shall  be  paid  to 
him  if  the  condition  Is  fulfilled.  The  mar- 
riage here  was  a  fact  at  the  time  the  will  was 
made  and  went  into  effect  The  gift  was  to 
vest  in  the  donee  upon  the  death  of  his  wife, 
upon  his  divorce  from  her,  or  if  he  perma- 
nently separated  from  her.  We  are.  asked  to 
say  that  the  condition  upon  which  the  legacy 
was  to  vest  is  void  as  against  the  public  poli- 
cy of  this  state,  and  that  the  result  of  this 
is  to  make  the  gift  absolute,  so  that  it  vests 
in  the  donee  without  performance  of  the  con- 
dition. It  is  clear  from  the  language  of  the 
will  that  the  result  claimed  would  be  direct- 
ly contrary  to  the  expressed  intent  of  the  tes- 
tator. He  did  not  Intend  that  the  Income 
should  vest  in  Willard  if  he  should  not  be- 
come separated  from  his  wife  by  her  death, 
a  divorce,  or  in  some  other  way.    The  cardi- 
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Ml  nde  in  Ote  bOienntaiUm  tt  vOl*  Is  to 
•Mk  and  eairy  oat  tbe  testatoi'a  intent. 
WtAtt  r.  Hatbewvr.  81  Cann.  161, 1S<,  70  AtL 
«tt.  TUs  role  is  in  direct  otnCiet  witli  tlie 
«ne  vliicii  is  or^ed  iqrta  ns  br  eminari  for  die 
donee.  naiiMrlr :  That  as  tbe  eo:^tion  is  on- 
h!  "fol  tite  law  understands  that  it  is  imr'js- 
itt  >le  ot  ytxioTia^arx,  and  that  this  imixrssi- 
bPity  la  tlie  eqniTalent  of  perfonnajioe.  We 
are  not  rc'iaired  to  att^cpt  a  reconnliation 
between  th«se  mles  in  the  in-eseut  ease;  tiie 
eonrinaion  to  wliidi  we  liare  come  npon  tlie 
oUier  btandi  of  tlie  ease  rpiMJering  it  unnecen- 

GpoB  ttkt  t»ftiM  mppeaiiag  in  tills  record  It 
cannot  be  said  that  tiie  ooodltion  upon  which 
tlie  jncome  of  tids  trust  fund  was  tiestowed 
was  against  public  poUcj.  It  has  nerer  been 
the  policy  of  this  state  as  it  torwaly  was  the 
ptrtkr  of  tlie  diurch  to  compel  people  married 
to  cacb  otiier  to  continue  for  life  in  that  re- 
lation and  cohabit  togetlier,  regardless  of 
their  inaptitude  fbr  such  coliabitation,  and 
bowerer  unfitted  they  may  be  in  disposition 
and  temijerament  to  mutually  perform  the 
duties  of  tlK  marriage  relation.  Tlie  state 
does  not  fSTor  dirorcea ;  but  it  allows  them 
tor  sereral  causey  because  it  belieres  tiiat 
tlie  interests  of  society  will  thereby  be  better 
serred,  and  that  its  own  proqierity  will  there- 
in be  promoted.  Domls  t.  Dennis,  68  Conn. 
186b  197,  36  Atl.  34,  34  Ll  R.  A.  449,  57  Am. 
St.  Bep.  96.  So,  too,  tlie  state  deems  it  to  be 
in  the  public  interest  that  husband  and  wife 
in  some  cases  Shall  live  separate  and  apart, 
althontft  not  divorced.  In  1895,  before  the 
wHl  under  consideration  took  eBeet,  a  law, 
now  General  Statutes,  |  1354,  was  passed 
mafclng  the  marrying  or  living  together  as 
man  and  wife  of  any  man  and  woman,  one  of 
whom  is  epileptic,  imbecile,  or  feeble-minded, 
a  criminal  offense  punishable  by  imprison- 
ment In  the  state  prison.  This  law,  as  to  one 
dass  of  persons  with  whom  it  deals,  was  sds- 
talned  as  constltntional  by  this  court  as  legis- 
lation in  the  interest  of  the  public  health. 
Gould  ▼.  Gould,  78  Conn.  242.  245.  61  AtL  604. 
2  U  B.  A.  (N.  S.)  531.  To  condition  a  gift 
upon  the  doing  of  what  the  state  treats  by 
its  legislation  as  promotlTe  of  the  public  In- 
terest and  its  own  prosperity,  or  what  it  re- 
quires to  be  done  in  tbe  interest  of  the  pub- 
lic health,  cannot  be  against  public  policy. 
To  make  the  condition  void  as  against  public 
policy,  it  must  appear  from  tbe  language  of 
the  will  alone  or  in  connection  with  extrinsic 
facts  that  the  testator  in  the  partlcnlar  case 
in  question  conditioned  bis  gift  upon  an  Il- 
legal divorce  or  separation.  Numerous  cases 
are  to  be  found  which  support  tbe  view  that, 
where  a  gift  is  upon  condition  that  the  donee 
shall  obtain  a  divorce  or  live  separate  from 
husband  or  wife,  the  condition  is  valid,  when 
it  appears  from  the  will  In  connection  with 
the  surrounding  drcnmstances  that  a  legal 
divorce  or  separation  was  Intended,  or  where 
a  separation  already  existed  or  a  suit  for  di- 
vorce was  pending  at  the  time  that  tbe  will 


;  w«s  made.  Bom  r.  Bbrstnnn.  tO  OiL-  4SS, 
'  22  Fk.  169.  338.  5  I^  B.  A.  577:  Gowlqr  v. 
TwomUey.  173  JfasK  3831  397.  S3  71.  E.  8S8L 
46  L.  B.  A.  1«4:  Coe  T.  miL  an  HasB.  15.  21. 
S6  X.  K.  9i9:  Thayer  t.  ^wu.  S8  Tt.  327. 
329.  2  AtL  161;  BtutaOtH  ▼.  BtmUmt,  172  HL 
439.  50  N.  E:  lU.  43  L.  B.  A.  SaS;  Cooper  v. 
BeoHKn,  S  Joh:^  CIl  (N.  T.)  «B. 

Where  it  is  I:'OS:^1Ue  that  the  conditlaa  may 
be  legally  pert ormed.  it  will  not  be  pcesamed 
tliat  the  testator  intended  an  Qlega]  perform- 
ance.   Hie  present  gift  was  npon  altematlTe 
'  conditions,  one  of  whidi  was  the  death  of 
\  WUlaxd's  wife.    It  wiU  not  be  presnmed  tiiat 
tiie  testator,  in  tbe  alisenee  of  express  lan- 
guage ao  diiectiiig,   intended   tliat  liis  son 
should  procnre  his  wife's  death.    His  eoon- 
sel  admU  that,  if  tiie  wife's  death  had  bees 
tbe  only  condition  of  the  Testing  in  him  of 
'  the  income,  the  conditioa  wonM  have  beea 
I  valid.    Bat  tlie  will  holds  out  the  same  in- 
1  dnoement  to  him  to  procnre  her  death  which 
;  it  does  to  procure  an  illegal  divorce  or  sep- 
I  station  from  her.    In  Cowley  r.  TwomUey, 
'  173  Mass.  393,  S3  N.  E.  S£6.  46  U  B.  A.  164. 
'  supra,  where  tbe  facts  were  somewhat  slm- 
'  ilar  to  those  in  tliis  case,  tlie  court  said: 
"The  acfaeme  of  the  trust  no  more  tended  to  in- 


dnce  tbe  son  improperly  to  prorare  a  divorce 
between  himself  and  hn  wife,  than  to  indooe 
iiim  to  procure  her  death." 

Upon  the  face  of  tlie  win,  therrfore,  the 
condition  upon  which  the  income  was  to  vest 
in  WlUard  was  not  void,  and  lie  has  not 
shown  any  facts  extrinsic  of  the  will  which 
compd  a  construction  which  will  make  it 
void  as  against  public  policy. 

There  was  no  occasion  for  the  iilaintiff  as 
administrator  or  as  tmstee  to  bring  this  ac- 
tion. There  is  no  one  at  present  to  demand 
the  distribution  of  the  corpus  of  the  trust 
estate.  The  son  Wiliard  is  claiming  only 
tbe  income.  The  disposition  of  the  corpus  of 
the  estate  la  In  no  way  afTected  by  the  valid- 
ity or  invalidity  of  the  condition  upon  which 
the  gift  of  the  income  Is  limited.  The  only 
question  which  tbe  plaintiff  has  now  to  con- 
sider, either  as  trustee  or  administrator,  is 
whether  Wlllard  Is  now  entitled  to  receive 
the  income.  Before  the  time  arrives  for  the 
distribution  of  the  body  of  the  estate  there 
may  be  issue  of  WUlard,  either  by  his  present 
or  another  wife,  to  make  their  own  claims  as 
to  its  distribution.  The  only  question  be- 
tween the  parties  now  being  whether  Wlllard 
is  entitled  to  the  income,  it  could  have  been 
settled  in  an  action  at  law  brought  by  Wiliard 
against  the  present  plaintiff  as  trustee,  and 
such  an  action  abonld  have  been  brought,  in- 
stead of  bringing  the  present  apparently  ami- 
cable suit. 

Tbe  superior  court  is  advised  to  render 
judgment  that  the  condition  upon  which  tlie 
gift  of  the  income  to  WlUard  B.  Moon  la 
made  is  not  void  as  against  public  policy  and 
good  morals.  No  costs  will  be  taxed  in  this 
court  in  favor  of  either  party.  The  other 
Judges  concurred. 
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XTSTROM  T.   BARKER  et  al. 

03api«me  Court  of  Errors  of  Ckmnecticnt    Inly 

13,  1014.) 

1.  Apfkai.   and    Error    (|   609*)— Revikw— 
Nbcessitt  or  Findino  or  Facts. 

I'be  several  parts  of  a  charge  complained 
of  cannot  be  considered,  in  the  absence  of 
a  finding  of  facts  as  required  b;  the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2828-2830;  Dec.  Dig.  { 
698.*] 

2.  Afpeai.   and    Erbob   (|    684*)— Retixw— 

FiNDinOB. 

The  incorporation  in  a  finding  of  the  entire 
•ridence  properly  presents  the  question  of  a 
directed  verdict  and  that  arising  upon  a  motion 
to  set  aside  a  verdict,  but  nothing  more,  since 
the  Supreme  Court  cannot  find  facta  from  the 
•fvidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  2810.  2815;  Dec.  Dig.  f 
684.*] 

S.  Appeal  and  Error  (|  1071*)— Harulkss 

Error— Inadequate  Findings. 

Where  the  only  questions  on  appeal  are 
those  raised  by  the  motions  to  direct  a  verdict, 
and  to  set  aside  a  verdict  for  plaintiff,  appel- 
lants are  not  .prejudiced  by  the  inadequacy  of 
the  lower  court's  finding  of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |i  4234-4238;    Dec.  Dig.  | 

4.  CONTBAOrs     (i    179*)— CONBTBTTOnON— PAB' 
TIES. 

A  contract  whereby  plaintiff  agreed  to 
build  a  garage  "for  the  Barker  Auto  Company," 
signed  by  the  defendants,  who  were  husband 
and  wife,  Individually,  containing  no  words  pur- 
■JMrting  to  bind  the  corporation,  or  indicating 
that  the  signers  acted  officially  or  as  agents, 
was  the  contract  of  its  individual  signers,  and 
not  of  the  corporation;  the  words  "for  the 
Barker  Auto  Company"  referring  to  the  use  of 
the  structure,  and  not  to  the  capacity  of  the 
parties  signing  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  777,  778;   Dec  Dig.  {  178.*] 

e.  Husband  and  Wm  (|  162*)— Contbaois— 
WiFB'a  Separate  Estate. 

Under  Gen.  St  1902,  {  681,  providing  that 
actions  may  be  maintained  against  a  married 
woman  upon  any  cause  of  action  accruing  before 
her  marriage,  and  upon  any  contract  by  her 
thereafter  npon  her  personal  credit  for  the 
benefit  of  her  separate  or  joint  estate,  a  con- 
tract by  a  married  woman,  married  before  1877, 
for  the  construction  of  a  garage  for  a  company 
in  which  she  was  a  director,  and  which  would 
indirectly  Increase  the  value  of  her  stock  there- 
in, was  a  contract  for  the  benefit  of  herself  and 
her  estate,  making  her  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  U  322,  686,  600,  614,  637- 
640;    Dec.  Dig.  i  162.*] 

Appeal  from  Court  of  Common  Pleas, 
Hartford  Connty;    Edward  L.  Smith,  Judge. 

Action  by  Nils  El  Nystrom  against  Mary 
J.  Barker  and  others.  Verdict  and  judgment 
for  plaintiff,  and  defendants  appeal.  No  er- 
ror. 

Kendal  M.  Pierce,  of  Bristol,  for  appel- 
lants. Epaphroditus  Feck,  of  Bristol,  for  ap- 
pellee. 

WHEELER,  J.  The  plaintiff  sued  upon  a 
toolldlng  contract  entitled  "Spedflcations  for 
Carpenter  and  Mason  Work  on  Garage  60x99 
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feet,  to  be  built  on  Riverside  Avenue  for  the 
Barker  Auto  Co.";  and  in  its  body  it  pro- 
vlded  as  follows:  "N.  E.  Nystrom  agrees  to. 
build  garage  •  •  •  for  the  Barker  Auto 
Co."  It  was  signed  by  the  defendants  In- 
dividually. 

Id  their  first  defense  the  defendants  alleg- 
ed that  the  contract  sued  on  was  that  of  the 
Barker  Auto  Company,  a  corporation,  and 
that  they  signed  the  same  as  directors  of  the> 
corporation,  and  In  its  behalf,  and  not  as  in- 
dividuals. 

In  their  second  defense  they  allege  fraud 
by  means  of  false  representations. 

In  a  special  defense  they  allege  that  the  de- 
fendant Mrs.  Barker  was  and  is  the  wife  of 
the  defendant  Daniel  Barker,  and  had  been 
married  prior  to  April  20,  1877. 

They  also  filed  a  counterclaim,  alleging 
that  the  contract  was  intended  by  both  par- 
ties to  be  one  between  the  plaintiff  and  the 
corporation,  and  by  way  of  equitable  relief 
claimed,  because  of  the  alleged  mutual  mis- 
take, a  reformation  of  the  contract  by  the 
iiddltlon  of  the  words  "Directors  of  said 
Corporation"  after  their  signatures. 

To  the  special  defense,  the  plaintiff  replied 
that  the  contract  was  made  by  Mrs.  Barker 
since  her  marriage  upon  her  personal  credit, 
for  the  benefit  of  herself,  and  of  her  separate 
and  joint  estate.  And  also  that  it  was  entered 
into  by  her  jointly  with  her  husband  for  the 
benefit  of  her  estate  and  their  joint  estate. 

The  Issues  on  the  counterclaim  were  tried 
to  the  court  and  found  In  favor  of  the  plain- 
tiff. 

No  evidence  of  Dilsrepresentatlon  was  be- 
fore the  jury.  And  no  evidence  was  offered 
aside  from  the  contract  to  show  that  the  de- 
fendants intended  to  bind  the  corporation, 
and  did  not  Intend  to  bind  themselves  In- 
dividually. 

Two  questions  only  were  before  the  Jury; 
(1)  Whether  the  contract  was  that  of  the 
Barker  Auto  Company,  or  that  of  the  indi- 
vidual signers.  (2)  If  the  contract  was  that 
of  the  individual  signers,  whether  the  mar- 
riage of  Mrs.  Barker  prior  to  April  20,  1877, 
prevented  her  becoming  liable  npon  this  con- 
tract 

[1]  The  several  parts  of  the  charge  com- 
plained of  cannot  be  considered,  In  the  ab- 
sence of  a  finding  of  facta  as  required  by  the 
rules. 

[2]  The  Incorporation  In  the  finding  of  the 
entire  evidence  properly  presents  the  ques- 
tion of  a  directed  verdict  and  that  arlslirg 
upon  a  motion  to  set  aside  a  verdict;  further 
than  that  it  cannot  serve,  since  this  court 
has  no  power  to  find  tacts  from  evidence. 

[3]  The  defendants  are  not  In  this  Instance 
prejudiced  by  the  Inadequacy  of  the  finding, 
since  the  only  questions  in  the  case  are  rais- 
ed by  the  motions  to  direct  a  verdict  and 
to  set  aside  the  verdict 

[4]  The  defendants'  first  claim,  that  this 
contract  Is  that  of  the  corporation,  and  not 
of  the  Individual  signers.  Is  answered  by  ad 
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inspectloii  of  the  contract  It  contains  no 
words  porporttng  to  bind  the  corporation, 
neither  Is  it  signed  in  its  behalf,  nor  do  the 
signatnres  indicate  in  any  way  that  the 
signers  acted  officially  or  as  agents,  or  in- 
tended so  to  act  Jacobs  y.  Williams,  85 
Conn.  219,  82  Aa  202,  Ann.  Cas.  1913B,  000. 

The  words  in  the  heading  and  body  of  the 
contract  that  the  garage  is  "for  the  Barker 
Auto  Company"  refer  to  the  nse  of  the  stmc- 
tnre,  and  to  its  boilding.  By  no  possible 
oonstmctlan  can  the  words  be  construed  to 
teter  to  tlie  liability  imposed  ^y  the  contract, 
or  to  the  capacity  in  wliich  its  makers  signed. 

There  is  thus  notlilng  in  the  body  of  the 
contract  indicating  a  corporate  obligation, 
and  nothing  in  connection  with  the  signa- 
tnres expressiTe  of  an  agency,  or  of  the  offi- 
cial character  of  the  signers. 

It  is  not  a  case  of  mutual  mistake.  Nor  is 
it  an  attempt  to  hold  a  principal  by  show- 
ing its  actual  Interest  without  attempting  to 
secure  the  release  of  individual  signers.  Nor 
la  it  a  case  of  an  ambiguous  contract  leav- 
ing the  real  contract  open  to  proof  as  some 
courts  hold. 

The  plaintift  was  entitled  to  have  had  the 
Jury  directed  that  the  contract  upon  its  face 
was  that  of  its  signers,  and  not  tliat  of  the 
corporation. 

The  verdict  of  the  Jury  upon  the  Issues  as 
framed  meant  that  they  found  that  the  con- 
tract was  not  signed  by  the  defendants  as  di- 
rectors of  the  corporation,  and  in  its  behalf. 
Upon  this  ground  the  motion  to  set  aside  the 
verdict  was  properly  denied. 

[S]  Mrs.  Barker  owned  stock  in  the  Barker 
Auto  Company.  For  the  benefit  of  that  com- 
pany she  and  the  other  directors  contracted 
to  build  for  it  a  garage.  Jointly  with  her 
husband  she  signed  this  contract  The  build- 
ing of  the  garage  would  add  to  the  assets  of 
the  c(»npany  and  as  a  consequence  increase 
the  valne  of  her  stock  interest 

It  waa  thus  a  contract  in  fact  for  her  own 
benefit,  and  for  the  benefit  of  her  separate 
estate.  It  was  as  much  for  her  benefit  as  an 
addition  to  her  personal  chattels,  and  It  can 
make  no  difference  that  in  the' one  .case  there 
Is  a  direct  increase  in  the  quantum  of  her 
property  and  in  the  other  an  Increase  in  Its 
value. 

Our  statute  should  not  receive  a  construc- 
tion which  would  permit  a  woman,  married 
before  1877,  to  buy  stock  in,  become  a  di- 
rector of,  a  corporation,  enter  upon  contracts 
intended  to  Increase  the  value  of  her  invest- 
ments in  the  corporation,  and  then  retain  the 
benefit  and  repudiate  the  obligation  of  her 
contract 

This  case  Is  one  where  the  wife's  contract 
benefits  her  and  her  estate^  and  was  made 
upon  her  personal  credit  G.  S.  1002,  }  501. 
It  does  not  fall  within  the  decisions  relied 
upon  by  the  defendants. 

It  1b  not  a  contract  for  the  benefit  of  an- 
other as  in  Freeman's  Appeal,  68  Conn.  633, 


37Aa420,  37i:kR.A.4S2,57  Am.  St  Bep. 
112;  Barlow  t.  Parsons,  73  Conn.  006,  40 
AtL  20S;  Hart  v.  Goldsmith,  61  Conn.  4S0; 
and  National  Bank  of  New  England  ▼.  Smith, 
43  Conn.  327. 

It  t&Ua  within  BidweU  v.  Bedcwlth,  86 
Conn.  463,  468,  85  Aa  682,  Belden  v.  Sedg- 
wick, 68  Conn.  560,  37  Aa  417,  and  Tliresber 
V.  Barry,  69  Conn.  470,  87  Aa  1064,  and 
comes  clearly  under  the  statute. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(ft  OODH.  40q 
FAROnr  T.  NEW  TORK,  N.  H.  *  H.  B.  CO. 
(Supreme  Court  of  Errors  of  Connecticnt   July 
13,  1914.) 

1.  Mastkb  and  Skbtant  (I  204*)— Assuxf- 
TioH  or  Bisk— Fkdebai.  Umflotxbs'  Ioa- 
BiLiTT  Act— Opebatioh. 

The  federal  Employers'  Liability  Act  (Act 
AprU  22, 1U08,  c.  149,  35  SUt  65  [U.  S.  Comp. 
St.  Supp.  1011,  p.  1322J),  did  not  abolish  the 
defense  of  assumption  of  risk,  save  where  the 
carrier's  violation  of  acme  federal  statute,  en- 
acted for  the  safety  of  employes,  has  contribut- 
ed to  the  injury  or  death  of  the  employ& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  544-546;  Dec.  Dig.  i 
204.»] 

2,  Hasieb  amp  &nvAirT  ({  217*) — Dkath  or 
Bailboad  Bnoinkeb— Assumftior  or  Bisk. 

Where  an  ezperioioed  locomotive  engineer 
who  was  &miliar  with  engines  and  tenders  and 
their  proportions,  and  who,  not  oniy  by  rea- 
son of  Ikis  frequent  and  recent  service  over  the 
portion  of  the  road  where  he  waa  killed  by 
coming  in  contact  with  an  electric  wire  while 
passing  from  the  cab  over  the  top  of  the  ten- 
der in  the  course  of  his  dnties  at  an  overhead 
bridge,  where  the  wire  was  neoessarily  lower 
tlian  oaual,  but  by  reason  of  special  notices 
given  him,  knew  and  appreciated  the  danger, 
be  assumed,  by  continuing  in  his  employment, 
those  risks  connected  therewith  which  had  re- 
mained unchanged  and  unenhanced  by  any  new 
and  negligent  act  of  defendant;  and  hence  there 
could  be  no  recovery  for  his  death. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
Servant  Cent  Dig.  H  574-600;  De&  Dig.  | 
217.*] 

Appeal  from  Superior  Court  New  Haven 
County :  William  L.  Bennett  Judge. 

Action  by  Eugene  F.  Farley,  administrator, 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  for  personal  injuriea 
resulting  in  the  Instantaneous  deaa  of  plain- 
tiff's intestate.  From  Judgment  for  defend- 
ant plaintiff  appeala    No  error. 

This  case  was  formerly  betoie  ais  court 
as  reported  in  87  Conn.  328,  87  Aa  990.  Tta 
undisputed  evidence  established  the  following 
facts: 

September  28, 1911,  the  plaintUTs  intestate, 
John  H.  Bottomley,  met  his  death  wtiile  en- 
gaged in  his  employment  as  a  locomotive  en- 
gineer, and  while  in  charge  of  a  locomotive 
engine  hauling  an  Interstate  freight  train  be- 
tween Stamford,  in  tbis  state,  and  New  York 
City.  The  train  was  proceeding  westward 
at  the  time,  and  approaching  an  overhead 
highway  bridge  in  Larchmont  N.  T.,  known 
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as  tbe  Weaver  Stt«et  bridge.  At  the  time  of 
tlie  accident  be  had  passed  from  the  cab  over 
the  top  of  the  tender  and  the  coal  therein  to 
ascertain  the  amount  of  water  in  the  tank  by 
looking  through  a  manhole  at  the  rear  end 
of  the  tender  used  for  the  purpose  of  filling 
the  tank,  and  was  returning  when,  coming 
Into  contact  with  or  close  proximity  to  the 
running  wire,  he  was  Instantly  killed  by  the 
electric  current.  This  wire  was  suspended, 
along  and  over  the  center  line  of  the  tracks 
upon  which  the  train  was  traveling.  It  was 
need  for  the  operation  of  trains  by  electric- 
ity, and  was  charged  with  a  current  of  high 
▼oltage,  dangerous  to  the  life  of  a  person 
who  should  receive  It. 

Prior  to  July,  1907,  the  defendant's  line 
between  Stamford  and  New  York  City  had 
been  operated  solely'  by  steam  power.  At 
that  time  Its  equipment  for  operation  elec- 
trically had  been  completed,  and  the  running 
of  passenger  trains  by  electricity  was  then 
begun,  and  has  since  been  continued.  Freight 
trains  continued  .to  be  hauled  by  steam  loco- 
motives. The  method  employed  for  electrical 
operation  was  that  known  as  the  overhead 
system.  Tbe  equipment  required  for  this 
method,  and  that  installed,  consisted  in  part 
of  steel  structures  by  the  side  of  and  across 
the  tracks  for  the  support  of  wires  running 
along  tbe  center  lines  of  the  several  pairs  of 
raila  Two  of  these  were  messenger  wires 
Bo-caUed.  They  were  bung  somewhat  higher 
than  the  third,  which  was  the  rmmlng  or  feed 
Wire  from  which  the  current  was  taken. 

Tbe  running  wire,  when  suspended  at  the 
standard  height,  was  about  22  V^  feet  above 
the  level  of  the  top  of  the  rails.  To  enable 
these  wires  to  be  carried  under  overhead 
bridges  It  was  necessary  to  depress  them  as 
tbe  bridge  was  approached.  This  depression 
was  gradual.  At  the  Weaver  Street  bridge 
the  wires,  to  pass  under  It,  were  brought  down 
to  within  15  feet  4%  inches  of  the  top  of  the 
rails.  Between  Stamford  and  Larchmont,  a 
distance  of  about  15  miles,  there  were  15 
overhead  bridges.  The  height  of  the  wires 
passing  under  them  varied  from  15  feet  4% 
Inches  to  18  feet  4^4  inches.  In  the  case  of 
only  S  was  it  more  than  17  feet  and  of  7  it 
was  between  16  and  16  feet  only. 

Tbe  locomotive  which  the  deceased  was  us- 
ing was  one  of  medium  size,  and  of  a  type 
which  had  been  in  use  upon  the  line  for  85 
years.  The  tenders  attached  to  this  type  of 
engine  varied  in  height  from  10%  to  13  feet 
The  height  of  the  one  in  nse  was  not  shown. 
Accessible  to  the  engineer  in  his  cab  was  a 
tank  cock  at  a  level  of  18  Inches  above  the 
bottom  of  the  tank,  by  means  of  which  It 
could  be  determined  that  the  water  In  the 
tank  bad  not  fallen  below  that  level  leaving 
water  enough  to  run  several  miles.  Tbe 
tank  had  been  filled  at  Stamford.  There  was 
a  water  plug  a  short  distance  beyond  the 
Weaver  Street  bridge,  and  others  2  and  5% 
miles  further  on.  There  was  no  evidence  as 
to  tbe  actual  depth  of  water  in  the  tank. 


Bottomley  entered  the  defendant's  service 
as  a  fireman  prior  to  July  7,  1907,  and  had 
thereafter  continued  in  tbe  employ  of  the 
company,  nntil  his  death,  either  as  fireman 
or  as  engineer.  The  major  portion  of  this 
service  was  on  tbe  New  York  division,  oper- 
ating through  the  electric  zone  between 
Stamford  and  New  York  City.  During  the 
six  months  immediately  prior  to  his  death  he 
had,  as  engineer,  made  at  least  49  trips 
through  this  zone  and  past  the  Weaver  Street 
bridge,  the  most  of  them  being  in  tbe  day 
time. 

The  time-tables  furnished  Bottomley,  and 
receipted  for  by  him,  contained  a  notice  to 
all  trainmen  that  within  the  electric  zone  in 
question  there  was  danger  within  14  Inches  of 
the  wires,  and  a  warning  to  be  cautious  and 
keep  at  least  that  distance  away  from  them. 
A  special  written  notice  and  warning  to  the 
same  effect  was  also  delivered  to  him,  with 
the  requirement  that  he  carefully  read  It 
and  certify  that  he  had  done  so  upon  a  blank 
prepared  for  that  purpose.  This  certificate 
which  he  signed  restated  the  substance  of  the 
notice  and  warning,  and  recited  that  he  was 
warned  "to  use  the  utmost  care  to  look  out 
for  all  such  wires." 

Charles  S:  Hamilton  and  Edward  P.  O'Moa- 
ra,  both  of  New  Haven,  for  appellant  Thom- 
as M.  Steele  and  Harrison  T.  Sheldon,  botb 
of  New  Haven,  for  appellee. 

PRBNTICB,  C.  J.  (after  stating  the  facts 
as  above).  The  conrt  asslgrned  two  reasons 
for  Its  direction  of  a  verdict  for  the  defend- 
ant to  wit:  W  That  the  plaintiff  had  failed 
to  present  evidence  from  which  the  Jury 
could  reasonably  have  found  that  the  defend- 
ant was  guilty  of  negligence  in  the  premises; 
and  (2)  that  the  evidence  in  support  of  the 
defense  bf  assumption  of  risk  was  such  that 
It  could  not  reasonably  have  been  found  that 
the  risk  was  not  assumed  by  the  Intestate's 
continuing  In  his  employment  with  full 
knowledge  and  comprehension  of  it  Tbe 
last  of  these  reasons  is  so  clearly  sound  and 
sufficient  that  we  have  no  occasion  to  inquire 
Into  the  other. 

[1]  The  federal  Employers'  liability  Act 
under  which  this  action  was  brought  did  not 
abolish  the  defense  of  the  assumption  of 
risk,  save  in  cases  where  the  violation  by 
the  carrier  of  some  federal  statute  enacted  for 
the  safety  of  employes  contributed  to  tbe 
injury  or  death  of  the  employ^.  Seaboard 
Air  Line  v.  Horton,  233  C.  S.  492,  603,  84 
Sup.  Ct  635,  68  L.  Ed.  1062. 

[2]  As  bearing  nipon  tbe  (yiestlon  of  the  la- 
testate's  assumption  of  the  risk  which  caus- 
ed bis  death,  the  pertinent  facts  lie  outside 
of  the  realm  of  dispute  or  uncertainty.  They 
show  that  Bottomley  had  full  knowledge  of 
all  the  physical  factors  In  the  situation.  As 
an  engineer,  he  was  familiar  with  engines 
and  tenders  and  their  proportions.  The  en- 
gine be  was  driving  was  one  of  moderate 
Bhse^  and  ot  a  type  long  in  use.    Its  tender, 
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wbetber  «t  the  Uu-ser  or  naaiaet  tUe,  was 
«oe  in  nae  wltli  tbla  type  of  engine.  It  wu 
neitlier  vedal  nor  oniunaL  In  liis  yean  of 
ezperienoe^  for  tlie  meet  part  confined  to  thla 
■ectioD  of  tbe  road,  and  liis  recent  montlu  of 
frequent  aerrice  upon  it,  as  engineer,  lie  most 
baTc  become  acquainted  with  tbe  existence 
of  tlie  many  orerhead  bridges  whidi  bere 
span  tile  tracks,  with  the  narrow  space  be- 
tween bridges  and  tops  of  engine  and  tender, 
and  witb  tbe  manner  In  wliicb  the  electric 
serrloe  wires  were  stmng  In  carrying  them 
nnder  the  bridges.  These  conditions  were  ap- 
parent to  casoal  obserration;  they  had  re- 
mained unchanged  for  years ;  and  they  were 
closely  related  to  the  performance  of  his 
duties. 

He  must  also  have  known  that  these 
wires  were  electrically  charged  for  the  opera- 
tion of  trains.  As  a  locomotiTe  engineer  of 
•iperienoe  llrlng  in  this  age  of  the  wortd,  be, 
untold  and  unwarned,  must  have  been  suUl- 
dently  intelligent  and  informed  to  know  of 
tbe  latent  danger  which  lurked  in  the  wires 
■0  charged  to  one  who  should  come  into  con- 
tact with  them  or  into  their  immediate  vi- 
cinity, and  of  the  extremity  of  that  danger. 
But  that  matter  aside,  the  knowledge  of  the 
danger  had  been  so  directly  and  forcibly 
brought  home  to  him  through  the  notices  and 
warnings  given  to  him  by  the  defendant  that 
be  could  not  have  failed  both  to  know  the 
danger  to  bis  life  that  there  would  be  In  per- 
mitting himself  to  come  into  contact  with  or 
near  to  one  of  tbe  wires,  and  to  comprehend 
tbe  character  and  extent  of  that  danger. 

This  being  so,  he  certainly  knew  and  com- 
prehended the  risk  incident  to  his  employ- 
ment. No  one  could  well  be  expected  to  have 
better  knowledge  or  a  more  adequate  appre- 
ciation. Possesfied  of  this  knowledge  and  ap- 
preciation, he  bad  for  years  chosen  to  contin- 
ue in  his  employment  By  so  doing  be  as- 
sumed its  risk,  which,  during  these  years, 
had  remained  unchanged,  and  been  unen- 
banced  by  any  new  act  of  the  defendant 
which  could  by  possibility  be  Imputed  to  it 
M  negligence.  Baer  v.  Baird  Machine  Co., 
84  Conn.  209,  273,  79  AtL  673. 

"When  tbe  employ^  does  know  of  tbe  de- 
fect, and  appreciates  the  risk  that  Is  attribnta- 
ble  to  It.  then  If  he  continues  in  the  employ- 
ment, without  objection,  or  without  obtaining 
from  the  employer  or  his  representative  an  as- 
surance that  the  defect  will  be  remedied,  tbe 
employ^  assumes  the  risk,  even  though  it  arise 
ont  of  the  master's  breach  of  duty."  Seaboard 
Air  Mne  v.  Ilorton.  233  U.  S.  492,  504,  34 
Sup.  Ct.  636,  640  (68  L.  Ed.  1062). 

There  is  no  error.  In  this  opinion  tbe  oth- 
er Judges  concurred. 

(6  Boyoo.  m)  ' 

HBITB  V.  COWaililfc 

(Superior  Court  of  Dplnware.    Kent    AprQ  27, 
1914.) 

L  Work  and  Labob  (S  1*>— Matebiau. 

Where   a   person   u   employed   to  furnish 
work,  labor,  and  materials  for  another,  the  per- 


son so  employed  is  entJOed  t»  leeover  tbe  stipn- 
lated  price  or,  if  diere  ia  no  agreement  as  to  tba 
price,  then  sodi  a  som  as  tiiey  arc  reasonably 
wortL 

[Ed.  Note.— Por  other  eases,  see  Work  and 
Labor.  Cent  Dig.  {{  1,  2;  Dec.  Dig.  |  I.*] 

2.  SET-Orr  and  CotnmBci.Axx  (|  0*)— "Bs- 

OOUPMEHT." 

Beconpment  is  the  right  of  a  person,  when 
sued  for  work  and  labor  by  another,  having  been 
damaged  rather  than  benefited  by  the  perform- 
ance of  tbe  worlL  to  recoup  his  damages  so  a* 
to  avoid  the  trouble  and  expense  of  another  ac- 
tion, bat  in  order  to  eive  rise  to  a  right  of  re- 
conpment  the  defendant  must  have  a  valid 
cause  of  action  for  which  a  separate  suit  could 
be  maintained,  and  the  damage  must  not  have 
occurred  through  defendant's  fault  in  which 
case  be  may  recover  up  to  the  value  of  the  claim 
of  the  plaintiff,  but  may  not  liave  an  affirma- 
tive judgment  for  any  excess. 

(Ed.  Note.— For  other  cases,  see  Set-Ofl  and 
Counterclaim,  Cent  Dig.  H  6>  7;    Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases^ 
VOL  7,  pp.  eoi&-6018J 

8.  WoKK  AND  Labob  (I  24*)  —  Aonoirs  — 

FLEADiiro — Gbnebai,  ISStTK. 

Wliere,  in  an  action  for  irork  and  labor,  de- 
fendant filed  a  general  issue  with  notice  of  re- 
coupment be  was  entitled  to  prove  bis  counter- 
claim, provided  It  was  founded  on  the  same 
contract  and  grew  ont  of  tbe  same  transaction, 
for  the  loss  or  damage  sustained  by  reason  d 
plalntilTs  failure  or  refusal  to  perform  either 
entirely  or  properly,  in  reduction  and  abatement 
of  plaintilTB  claim. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  {{  43-46;  Dec  Dig.  i  24.*] 

Action  by  Edward  T.  Helte  against  Levidc 
P.  Cowglll.     Verdict  for  plalntlft. 

Argued  before  PENNEWILU  a  1.,  and 
BOICB  and  CONBAD,  JJ. 

Thomas  0.  Frame,  Jr.,  of  Dover,  for  plain- 
tltC.  James  M.  Satterfleld,  of  Dover,  for  de- 
fendant 

PENNEWILL,  O.  J.  (charging  tbe  jury). 
Oentlemen  of  the  Jury:  The  plaintiff  in  this 
action  seeks  to  recover  from  the  defendant 
tbe  sum  of  |102.17,  with  interest  being  the 
balance  claimed  to  be  due  and  owing  for 
work  and  labor  performed  and  materials 
furnished  upon  and  for  a  certain  gasoUne 
engine  owned  by  tbe  defendant  and  used  bx 
bim  in  propelling  a  boat  on  Jones'  river. 

Tbe  labor  and  materials  claimed  to  have 
been  furnished  for  tbe  defendant  are  pu- 
tlcularly  mentioned  In  plaintiff's  books  of 
original  entry  which  are  in  evidence,  and 
which  when  supplemented  by  the  oath  of  the 
plaintiff  are  taken  to  be  true  unless  shown 
to  be  untrue. 

The  defense  set  up  by  tbe  defendant  la 
what  is  known  In  the  law  as  recoupment. 
That  is,  be  claims  that  the  plaintiff  injured 
bis  engine  more  than  he  benefited  it  and  is 
not  therefore,  entitled  to  recover  anything 
In  this  suit 

The  defendant  also  claims  that  be  ia  not 
liable  for  any  part  of  tbe  bill  charged  for 
work,  labor  and  materials  furnished  in  1011 
and   1912    because   the  plaintiff   guaranteed 
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that  be  would  put  tbe  engine  in  good  and 
running  condition,  whicb  be  wbolly  failed  to 
do. 

Tbe  plaintiff  denies  that  he  made  any  such 
guaranty;  and  moreover  he  insists  tbat  the 
engine  was  in  good  condition  long  before  the 
defendant  removed  it  from  tbe  plaintitTs 
shop  in  the  following  year. 

Sucb  in  brief  are  tbe  contentions  of  tbe 
parties. 

[1]  Wbere  one  person  is  employed  by 
another  to  perform  work  and  labor  and 
fnmlsb  materials  for  him  upon  an  agreed 
price,  tbe  person  so  employed  is  entitled  to  re- 
cover the  stipulated  price  for  the  work  done 
and  materials  furnished,  if  the  work  done  and 
the  materials  furnished  are  in  accordance 
with  the  agreement.  But  if  there  was  no 
agreement  as  to  the  price  for  the  work  and 
materials,  then  the  employs  is  entitled  to  re- 
cover for  tbe  same  such  a  sum  as  they  are 
reasonably  worth.  If  they  are  worth  nothing 
then  there  can  be  no  recovery. 

[2]  Bnt  there  is  another  principle  of  law 
which  we  must  endeavor  to  explain,  for  up- 
on that  the  defendant  mainly  relies  in  this 
case.  It  is  called  recoupment,  as  we  have 
already  stated.  In  plain  language  it  means 
tbnt  if  a  person  performs  work  and  labor  for 
another,  and  in  its  performance  damages 
tbe  other  party  to  an  amount  as  great  as  the 
performer  claims  for  his  services,  there  can 
be  no  recovery.  In  such  case  the  defendant  Isi 
allowed  to  recoup  his  damages  so  as  to  avoid 
the  trouble  and  expense  of  another  action. 

But  the  claim  oi  damage  to  be  recouped 
must  be  a  valid  cause  of  action  for  which  a 
.separate  suit  could  be  maintained,  and  must 
not  have  occurred  through  tbe  fault  or  neg- 
ligence of  the  defendant 

Whenever  the  defendant  Is  permitted  to 
submit  his  claim  for  damages  as  a  subject  of 
recoupment  he  assumes  the  burden  of  proof 
In  respect  to  it,  and  no  recovery  can  be  had 
for  any  balance  or  excess.  And  the  defend- 
ant will  be  barred  from  any  other  suit  or 
recoupment  for  such  balance  or  excess  over 
the  plaintiff's  claim. 

The  damages  allowed  a  defendant  by  way 
of  recoupment  must  be  founded  on  the  same 
contract  and  grow  out  of  tbe  same  transac- 
tion under  which  the  plaintiff  claims. 

[3]  In  WooUey  on  Delaware  Practice, 
volume  1,  §  602,  it  Is  said: 
.  "Tbe  defendant  may  be  allowed  to  present 
and  give  in  evidence,  under  the  general  issue 
with  bis  notice  of  recoupment,  his  cross  or 
counterclaim  to  that  of  the  plaintiff  founded  on 
the  same  contract  and  growing  out  of  the  same 
business  transaction,  for  such  loss  and  damage 
incurred  by  him  by  reason  of  the  refusal  or  fail- 
ure of  the  plaintiff  to  perform  it  entirely  or 
properly,  in  reduction  and  abatement  of  the 
damages  claimed  by  him." 

We  say  to  you,  therefore,  that  if  you  be- 
lieve tbe  plaintiff,  In  furnishing  tbe  labor 
and  materials  for  the  defendant's  engine, 
by  his  negligence  damaged  the  engine  to  any 
extent,  you  should  deduct  from  the  sum  the 


plaintiff  might  otherwise  be  entitled  to  re- 
cover, the  amount  of  such  damages,  and  if 
such  damage  is  as  great  as  the  sum  the 
plaintiff  claims,  your  verdict  should  be  in 
favor  of  tbe  defendant.  But  you  cannot  find 
in  favor  of  the  defendant  for  any  sum  even 
though  you  believe  his  damage  is  greater 
than  the  plaintifTs  clalip. 

And  ^whlle  you  may  allow  the  defendant 
damages  for  any  injury  to  bis  engine  caused 
by  the  plaintiff  in  negligently  and  unskillful- 
ly  working  on  the  same,  you  cannot,  under 
the  facts  of  this  case,  allow  him  any'  other 
damages. 

In  conclusion  we  say  that.  If  you  bellere 
the  plaintiff  performed  the  labor  and  furnish- 
ed the  materials  for  the  defendant  whicb 
he  claims  to  have  performed  and  furnished, 
your  verdict  should  be  in  favor  of  the  plain- 
tiff for  such  stun  as  the  labor  performed  and 
the  materials  furnished .  were  reasonably, 
worth,  provided  you  do  not  believe  that  in 
the  performance  of  the  labor  and  the  furnish- 
ing of  the  materials  the  plaintiff  negligently 
and  carelessly  injured  the  defendant's  en- 
gine. If  you  are  satisfied  that  the  defend- 
ant's engine  was  so  injured,  you  should  de- 
duct from  the  sum  that  would  otherwise  be 
due  tbe  plaintiff  the  amount  of  such  damage. 
And  if  the  amount  of  such  damage  Is  greater, 
or  as  great,  as  the  plaintifTs  claim,  your  ver< 
diet  should  be  in  favor  of  the  defendant. 

All  that  we  have  said  to  you  so  far  In  re- 
spect to  the  defendant's  claim  of  recoup- 
ment applies  only  to  the  plaintiff's  charge  for 
labor  and  materials  furnished  in  the  years 
1911  and  1912,  because  it  is  not  contended 
that  the  engine  was  Injured  by  anything  the 
plaintiff  did  prior  to  that  time.  And  it  is 
not  denied  that  the  plaintiff  furnished  some 
labor  and  materials  for  the  engine  before 
1911.  It  will  be  your  duty,  therefore,  to  re- 
turn a  verdict  in  favor  of  the  plaintiff  for 
at  least  such  sum  as  you  believe  the  labor 
performed  and  the  materials  furnished  by  the 
plaintiff  for  the  defendant  in  and  for  his 
engine  prior  to  1911  were  reasonably  worth, 
less  the  credit  of  $47,  which  was  paid  prior 
to  1911. 

As  to  the  labor  and  materials  furnished 
during  the  years  1911  and  1912,  you  must 
be  g^)vemed  by  tbe  law  as  we  have  stated  It. 

Verdict  for  plaintiff. 

(6  Boyc*.  201) 

BAI/riMORH  LIFE  INS.  CO.  v.  FLOYD. 

(Superior  Court  of  Delaware.     New  Castle. 
May  19,  1914.) 

1.  Insubance  (5  255*)— Wakeantt— Distinc- 
tion BETWEEN  WABBANTT  AND  REFBESBN- 
TATIOK. 

A  representation  respecting  a  matter  not 
material  to  a  risk  does  not  amount  to  a  war- 
ranty, and  such  a  representation,  though  false, 
if  made  in  good  faith,  does  not  amount  to  a 
breach  of  warranty  nor  avoid  the  policy,  n 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  548;   Dec.  Dig.  {  255.*] 
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2.  XascBAKCB  (t  296*)— AroiOAircB  of  Pouct 

rOB  BbEACH  <W  ITABKAjrrT— ImOBABLS  IK- 


Wbere  the  beoeficiatT  under  a  policy  of 
Hfe  iDniraoce  bad  a  lecal  insurable  interest,  in- 
■nred'a  misrepresentatioD  as  to  bis  relation 
to  the  benefioarT,  not  made  in  tmd  faith,  was 
a  misrepresentatioa  or  misstatement  of  fact 
not  materially  affecting  the  risk  assamed,  and 
hence,  not  gronnd  for  avoidance  of  the  pobcy. 

fEd.  Note. — ^For  other  case*,  see  Insiiranee, 
Ceot.  Dig.  I  877;    Vte.  Dig.  i  298.*J 

t.  IVniBANCB    <i    124*)— t^HTKACT    OF    LUE 
iBSUKABCB"— SatUBB. 

▲  ^"contract  of  life  iDsarance"  ia  an  agree- 
ment  between  insnrer  and  insared  whereby  the 
insorer  nndertakea  to  pay  a  certain  som  of 
■oney  to  a  certain  person,  wlio  osoally  is  a 
person  other  than  insared,  upon  the  happemng 
of  a  particular  event,  nsoally  the  death  of  in- 
■nred,  in  eoninderatioB  of  payment  bf  insared 
«(  certain  stated  preminniak 

fEd.  Note.— For  other  cases,  see  Insaranoe, 
Cent.  Die  U  172,  178;    Dec.  Dig.  |  124.* 

Vor  other  definitions,  see  Words  and  Phraaes, 
▼d.  4,  pp.  3675-3677.J 

4.  IHSUBAHCB  a   114*)  —  CoifTKAOT  «F  IJOX 
IllSUBAiICK— UlSVBABIX  IinZBEST. 

A  contract  of  life  insorance  may  be  effect* 
ed  only  for  some  benefit  incident  to  or  contem- 
plated by  insared,  and  an  insurable  interest  in 
the  benefidary  arises  from  his  relationship  to 
insared  within  certain  degrees,  or  from  the  fact 
of  pecnniary  interest,  such  as  that  between 
partners,  and  between  debtors  and  creditors; 
and  a  person  may  take  ont  insurance  upon  liis 
own  life  for  the  benefit  of  one  having  no  in- 
snrable  interest  therein,  if  the  transaction  is 
bona  fide  and  free  from  speculation,  but  insur- 
ance procured  upon  a  life  by  one,  or  in  favor 
of  one,  under  drcnmatances  of  speculation  or 
hazard  amounts  to  a  wager  contract,  void  as 
in  contravention  «t  public  policy. 

[Ed.  Note — For  other  cases,  see  Insorance, 
Cent  Dig.  H  136-188;   Dec.  Dig.  f  114.*] 

5.  INSDBANCB  ({  114*)— BTHMENCB  OV  iHSUmA- 

BLx  iHTEBEar— Patkbnt  or  PSKHIimS. 

One  of  the  tests  as  to  the  validity  of  a  con- 
tract of  life  insurance  ia  to  determine  by 
whom  the  premiums  are  paid;  when  insured 
pays  the  premiums  the  contract  is  generally 
npbeld,  but  where  the  premiums  are  paid  by 
tiie  beneficiary,  there  is  a  tendency  to  condemn  it. 
nCd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  Ue-188;   Dec.  Dig.  i  114.*] 

&   InSTTBANCX    (i   655*)— IlfTEBEST  OV  IHBTTBBD 

— EviDENOB— Good  Faith. 

Where  the  l>eneficiary  under  a  policy  of 
Ufe  insurance  has  an  insurable  interest  in  the 
life  of  insured,  such  interest  is  evidence  which 
may  be  considered  in  connection  with  all  the 
Other  evidence  in  determining  the  good  faith 
of  the  transaction. 

[Ed.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  ii  1677-1686;   Dec.  Dig.  g  655.*] 

7.  iRBUBAifcx  (f  646*)— Acnoif— Bubdbh  or 
Psoor. 

In  an  action  on  a  policy  of  life  insurance, 
the  burden  of  proving  the  legality  of  the  con- 
tract, plaintUTs  performance  of  conditions  pre- 
cedent, and  defendant's  liability,  by  a  prepon- 
derance of  the  evidence,  rests  upon  plaintiff. 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  §1  1555,  1645-166S;  Dec.  Dig.  { 
646*] 

8.  EVIDXIIOS  (i  688*)— JUBT— Dblibksatior— 

WlIOHT  OF  EVIDENCB. 

Where  the  evidence  In  a  civil  action  is 
conflicting,  it  is  the  jury's  duty  to  reconcile  it 
If  it  can,  and,  if  it  cannot,  to  reject  that  con- 
sidered least  worthy  of  credit  and  accept  that 


cofiaidcfvd  most  worthy  of  cfedity  haviog  ve- 
esrd  to  the  inteBigeDoe  and  the  bias  of  the  wit- 
neases  and  their  siUlity  to  see,  eomprriiend.  and 
remember  tliat  to  whid  they- have  testified. 

[Ed.  Note— For  other  cases.  <ee  Evidence, 
Cent  Dig.  f  2437;  Dee.  Dig.  I  588.*] 

Action  by  WHUam  Floyd  against  the  Balti- 
more Life  Insurance  Company.  Motion  for 
nonsuit  refused,  and  verdict  for  plaintiff. 

Argned  before  WOOIXET  and  BICE,  JJ. 

Andrew  C  Gray,  of  Wilmington,  for  appe- 
lant Lilbnme  Ciiandler,  of  Wilmington,  tox 
respondent 

Appeal  (No.  8,  January  term,  1914)  from  a 
Judgment  of  a  Justice  of  the  peace.  Action 
of  assumpsit  brought  before  the  Justice  by 
WilUam  Floyd  against  the  Baltimore  Ufe 
Insurance  Company,  to  reoov^  under  an  In- 
surance policy  Isaned  to  Albert  Hanlln  in 
which  the  plaintiff  was  the  beneficiary.  Mo- 
tion for  nonsuit  refused.  Verdict  for  plain- 
tiff. 

The  contentions  ot  the  parties  appear  in 
the  charge  of  the  court 

At  the  oondnsion  of  the  plaintiff's  case, 
counsel  for  defendant  moved  for  a  nonsuit  on 
the  ground  that  the  applicant  for  Insurance 
made  a.  false  answer  to  the  question  as  to  the 
relationship  between  himself  and  the  benefi- 
ciary. 

WOOLLSY,  J.  (dellTering  the  opinion  of 
the  court).  [1]  The  Judges  that  oonstitnte 
this  court  sat  in  the  Keatley  Case,  82  AtL 
294,  either  below  or  above,  and  are  dear 
upon  the  policy  of  the  law  touching  the 
subject  of  insaranoe  warranties.  The  role 
of  the  common  law  was  tliat  all  r^resenta> 
tions  made  by  an  applicant  for  Insarance, 
were  warranties,  whether  they  were  ma- 
terial or  immaterial  to  the  risk;,  and  a  false 
representation  or  misstatement  of  fact  made 
by  the  applicant  amounted  to  a  breach  of 
warranty,  regardless  of  Its  materiality  to 
the  risk.  From  this  rule  the  American 
courts  have  gradually  and  very  generally 
departed,  and  under  a  line  of  cases  known 
as  nonserioos  ailment  cases,  the  courts 
have  held  that  a  r^resentatlon  respecting  a 
matter  not  material  to  the  risk,  did  -not 
amount  to  a  warranty,  and  that  such  a  rep- 
resentation, If  proven  to  be  made  In  good 
faith  bnt  nevertheless  false,  did  not  amount 
to  a  breach  of  warranty  and  did  not  operate 
In  avoidance  of  the  contract  The  law  as 
thus  established  by  force  of  Judicial  decisions 
has  been  enacted  into  statutes  by  several 
states.  This  was  done  by  the  state  of  Pmui- 
sylvania,  and  by  the  state  of  Delaware  since 
the  making  of  the  contract  of  insurance  sued 
upon  in  this  case.  Though  not  decided  In  any 
reported  case,  we  hold  this  to  be  the  law  of 
the  state  of  Delaware  at  the  time  the  defend- 
ant entered  into  the  contract  here  sued  upon. 

tZ]  It  may  be  a  business  policy  of  the  de- 
fendant insurance  company  not  to  issue   a 
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policy  of  Insurance  to  a  person  seeking  Insur- 
ance, In  favor  of  a  beneficiary  not  a  relative, 
yet  after  all,  tbat  person  may  have  an  in- 
snrable  interest,  if  the  insured  pays  the  pre- 
miums; and  while  an  insurance  company 
may  establish  any  legal  business  policy  for 
lt«  governance  that  it  may  see  fit,  yet  we 
tlilnk  that  a  statement  made  by  the  applicant 
for  insurance  that  merely  disturbs  that  busi- 
ness policy  but  does  not  reach  to  something 
that  materially  affects  the  risk,  is  not  a  mis- 
statement or  misrepresentation  that  avoids 
the  policy.  It  appears  to  us  that  while  the 
applicant  may  have  made  a  misrepresentation 
as  to  his  relation  to  the  beneficiary,  neverthe- 
less, there  is  evidence  of  a  legal  insurable 
interest  in  the  beneficiary,  though  not  so  re- 
lated to  the  insured ;  and  while  the  misrepre- 
sentation of  the  applicant  as  to  the  degree  of 
his  relationship  to  the  beneficiary  may  liave 
been  false,  there  was  no  evidence  that  it  was 
made  in  bad  faith.  We  are  of  opinion  that 
the  statement  of  the  applicant,  if  untrue,  was 
a  misrepresentation  or  misstatement  of  fact 
that  did  not  materially  affect  the  risk  assum- 
ed by  the  insurance  company  in  making  the 
contract  of  insurance,  and  therefore,  the  mo- 
tloa  for  a  nonsuit  should  be  refused. 

WOOLLE'I,  J.  (charging  the  jury).  OenUe- 
men  of  the  jury:  In  explanation  of  the 
rather  lengthy  charge  we  are  about  to  de- 
liver to  you,  we  may  say  that  though  this 
case  involves  a  sum  of  money  Inconsiderable 
in  amount,  the  principles  of  law  involved  are 
important,  not  only  to  the  determination  of 
the  case  in  hand  but  to  the  business  of  life 
Insurance  and  to  litigation  tliat  might  here- 
after arise  therefrom. 

This  is  an  actibn  brought  ui>on  a  contract 
of  insurance,  wherein  It  Is  claimed  on  the 
part  of  the  plaintiff  that  Albert  Hanlin,  the 
insured,  procured  from  the  Baltimore  Life 
Insurance  Company,  the  defendant,  a  policy 
of  insurance  for  the  sum  of  $244,  payable 
upon  the  death  of  the  insured  unto  William 
Floyd,  the  plaintiff ;  that  the  contract  of  iu- 
-surance  was  sought  and  procured  by  the  in- 
sured and  the  premiums  thereon,  though  paid 
to  the  insurance  company  by  one  Payton  Rose, 
were  paid  by  him  upon  the  authority  and 
-with  the  money  of  Hanlin  the  insured;  and 
that  Floyd,  the  t>eneflclary  named  in  the  pol- 
icy of  Insurance,  was  a  cousin  of  the  insured, 
•  though  described  in  the  application  for  in- 
surance as  his  uncle,  and  that  the  relation- 
tthip  between  the  two  established  in  Floyd, 
the  beneficiary,  an  Insurable  Interest  in  the 
life  of  Hanlin,  the  insured,  that  gave  to  him 
a  right  to  recover  and  to  maintain  this  action 
-for  the  amount  stipulated  by  the  company  to 
be  paid  upon  the  death  of  Hanlin,  the  in- 
sured; that  the  insured  is  dead  and  the 
amount  due  the  beneficiary  by  the  defendant 
insurance  company  Is  the  sum  of  $122  witli 
lawful  interest  thereon  from  the  date  upon 
-which  the  payment  should  have  been  made. 

The  defendant  on  the  other  hand  contends, 


that  if  there  ever  existed  a  contract  between 
it  and  the  deceased  Hanlin,  there  exists  no 
contract  upon  which  the  plaintiff  may  now 
maintain  this  action  at  law,  for  the  following 
reasons: 

First,  that  in  bis  application  for  Insurance, 
the  insured  made  a  false  representation  as 
to  his  relationship  with  the  beneficiary,  in 
declaring  him  to  be  his  uncle,  and  thereby 
made  a  misrepresentation  material  to  the 
risk; 

.  Second,  that  Floyd,  the  beneficiary,  had  no 
insurable  interest  in  the  life  that  was  insured 
for  his  benefit,  in  that  Floyd,  the  beneficiary, 
was  in  no  way  related  to  Hanlin,  the  in- 
sured; 

Third,  that  the  alleged  contract  of  insur- 
ance was  sought  and  procured  by  Floyd,  the 
beneficiary,  and  not  by  Hanlin  the  insured, 
and  that  the  premiums  thereupon  were  paid 
not  by  Hanlin  the  insured,  but  by  another 
otherwise  than  with  the  money  or  upon  the 
authority  of  the  Insured,  and  was  therefore 
a  wager  contract;   and 

Fourtli,  that  Hanlin,  the  insured  is  not 
dead. 

These  issues  raise  several  questions,  both 
of  law  and  fact,  with  respect  to  the  former 
of  which  we  will  instruct  you  and  with  re- 
spect to  the  latter,  you  are  the  sole  judges. 

The  first  question  Is  whether  the  contract 
of  insurance  between  the  insured  and  the  In- 
surer is  vitiated  by  an  alleged  misrepresen- 
tation by  the  insured  in  his  application  for 
insurance  as  to  the  relationship  of  the  bene- 
ficiary to  himself.  We  are  of  opinion  and 
db&rge  you,  that  if  such. a  misrepresentation 
was  made,  it  was  not  such  a  misrepresenta- 
tion or  misstatement  of  fact  that  was  mate- 
rial to  the  risk  and  therefore  does  not  avoid 
the  contract  For  this  reason  we  refuse  the 
prayer  of  the  defendant  to  give  you  binding 
instructions  to  return  a  verdict  In  its  favor, 
as  for  various  reasons  we  decline  a  like 
prayer  made  in  favor  of  the  plaintiff. 

The  next  several  questions  may  be  consid- 
ered together  and  they  are  whether  the  ben- 
eficiary had  an  insurable  Interest  in  the 
life  insured,  and  whether  if  he  had  or  had 
not,  was  the  contract  of  Insurance  under  the 
circumstances  in  which  It  was  procured  and 
maintained,  a  valid  contract  In  law. 

[3|1  A  contract  of  life  insurance  Is  an  agree- 
ment between  the  insurer  and  the  Insured, 
whereby  the  insurer  undertakes  to  pay  a 
certain  sum  of  money  to  a  certain  person, 
who  may  be  and  usually  is  a  person  other 
than  the  insured,  upon  the  happening  of  a 
particular  event,  usually  the  death  of  the  in- 
sured, in  consideration  of  the  payment  by 
the  insured  of  certain  premiums,  made  at 
stated  periods. 

[4]  Such  an  undertaking,  though  based  up- 
on a  contingency  tliat  has  In  it  an  element 
of  chance,  when  entered  into  with  legal  req- 
uisites and  for  a  lawful  purpose,  is  in  this 
day  a  perfectly  legal  and  commonplace  trans- 


Digitized  by 


Google 


656 


91  ATLANTIC  BEPOBTEB 


(DeL 


action,  but  the  legitimate  scheme  of  life 
insurance  is  Inclined  to  be  distorted  and  to 
some  it  affords  an  invitation  for  a  mis- 
chievous kind  of  gambling.  To  avoid  this 
misuse  of  a  most  useful  character  of  under- 
taking, In  which  a  beneficiary  may  become 
interested  In  the  early  death  of  the  insured, 
it  Is  held  that  the  insurance  upon  a  life 
shall  be  effected  and  resorted  to  only  for 
some  benefit  incident  to  or  contemplated  by 
the  insured,  and  that  insurance  procured  U];>- 
on  a  life  by  one  or  In  favor  of  one  under 
circumstances  of  speculation  or  hazard 
amounts  to  a  wager  contract  and  is  therefore 
void,  upon  the  theory  that  it  contravenes 
public  policy.  Just  what  constitutes  a  wager 
contract  and  therefore  a  void  contract  of  in- 
surance, varies  with  the  different  circum- 
stances of  each  case  and  the  different  prin- 
ciples of  law  applicable  thereto. 

The  presence  of  an  Insurable  interest  on 
the  part  of  the  beneficiary  la  urged  as  a  re- 
quest to  avoid  the  appearance  of  a  wager 
contract,  holding  that  without  such  an  in- 
terest, the  interest  of  the  beneficiary  is  specu- 
lative. An  insurable  Interest  in  the  bene- 
ficiary may  be  shown  by  proof  of  the  fact  of 
relationship  between  the  beneficiary  and  the 
insured  within  certain  degrees,  and  by  proof 
of  pecuniary  interest,  such  as  arise  between 
partners  and  between  debtors  and  creditors. 
Evidence  of  such  an  insurable  interest  la  evi- 
dence that  the  contract  is  not  a  wager  and 
is  evidence  of  the  contract's  validity.  But 
a  contract  of  life  insurance  may  be  a  valid 
contract  though  the  beneficiary  be  without 
an  insurable  interest,  because  no  longer  does 
the  presence  or  absence  of  an  insurable  inter- 
est of  the  beneficiary  alone  control  the  ques- 
tion whether  the  contract  is  valid  or  void. 

If  the  beneficiary  has  an  insurable  interest 
and  the  transaction  is  otherwise  legal,  the 
policy  is  vaUd;  if  he  has  not  such  an  interest, 
the  policy  may  still  be  valid,  if  the  transac- 
tion is  bona  fide  and  free  from  speculation. 

The  rules  of  law  as  gathered  from  the  cas- 
es and  to  be  applied  by  you  to  the  facts  of 
this  case,  are  these: 

Mr.  Justice  Brown,  of  the  Supreme  Court 
of  the  United  States,  in  I<angdon  v.  Union 
Mut.  L.  Ins.  Co.  (C.  C.)  14  Fed.  272,  said : 

"There  is  no  case,  to  my  knowledge,  which 
holds  that  a  part^  may  oot  Insure  his  own  life 
and  make  the  policy  payable  to  any  one  be  may 
select,  though  such  person  have  no  legal  inter- 
est in  bis  life." 

In  Lament  v.  Grand  Lodge  I.  L.  H.  [C.  C] 
31  Fed.  177,  Justice  Shiras,  of  the  Supreme 
Court  of  the  United  States,  says: 

"Where  a  third  party,  without  any  insurable 
interest  in  the  life  of  another,  procures  a  pol- 
icy of  insurance  on  the  life  of  such  person,  ei- 
ther by  having  a  policy  issued  directly  to  him- 
self, or  by  having  the  person  whose  life  is  in- 
sured take  out  a  policy  to  himself,  and  then 
assiirn  it,  these  facts,  as  is  held  in  Warnock  v. 
DavTS  [104  U.  S.  775,  26  L.  Ed.  924],  conclu- 
sively show  that  the  transaction  is  a  mere  spec- 
ulation on  the  life  of  another,  and  as  such  is 
contrary  to  public  policy,  and  therefore  void. 


*  •  •  Public  policy  reqtdres  that  a  person 
having  no  insurable  interest  in  the  life  of  an- 
other shall  not  be  permitted  to  speculate  on 
such  life  and  thereby  become  interested  in  its 
earl^  termination;  but  public  poUcy  does  not 
forbid  a  person  from  in  good  faith  making  pro- 
vision for  the  future  of  another  in  whom  he 
may  be  interested,  even  though  the  latter  may 
not  have  an  insurable  interest  in  bis  life." 

To  the  same  effect  are  the  decisions  of  the 
Supreme  Court  of  Pennsylvania.  In  Downey 
V.  Hoffer,  110  Pa.  109,  20  Atl.  655,  referring 
to  Scott  V.  Dickson,  108  Pa.  6,  66  Am.  Bep. 
192,  it  is  said: 

"A  man  may  insure  his  own  life  and  direct 
that  the  insurance  money  be  paid  to  anybody  he 
pleases — whether  that  person  has  any  insurable 
mterest  or  not — the  insured  paying  the  premi- 
ums. There  is  nothing  speculative  either  m  the 
origin  or  continuance  of  such  a  contract,  as 
long  as  the  insured  keeps  it  within  his  control 
and  pays  the  premium  himself;"  etc 

[5]  The  authorities  for  these  propositions 
of  law  are  cited  in  a  note  to  the  case  of  Dolan 
T.  Association,  16  L.  B.  A.  (N.  S.)  555,  in 
which  the  law  is  concisely  stated  as  follows: 

"With  one  or  two  possible  exceptions,  the 
courts  all  agree  that,  in  case  the  transaction 
is  bona  fide,  a  person  may  take  insurance  upon 
his  own  life  for  the  benefit  of  one  having  no 
insurable  interest  in  his  life;  and  that  the  lat- 
ter may  collect  and  hold  the  amount  which  be- 
comes due  upon  the  policy.    •    •    • 

"The  general  rule  that,  although  a  person 
without  legal  insurable  interest  in  the  life  of 
another  may  not  procure  insurance  upon  the 
life  of  such  other^  the  person  insured,  in  the 
absence  of  bad  faith,  may  himself  contract  di- 
rectly with  the  insurer  and  make  the  policy 
payable  to  whomsoever  he  will,  regardless  of 
the   party's  insurable  interest    •    *    • 

"As  is  said  in  Reed  v.  Provident  Sav.  life 
AsBur.  Soc.  [190  N.  Y.  Ill,  82  N.  B.  734],  su- 
pra: 'What  will  distinguish  the  one  contract 
from  the  other  is  the  fact  as  to  the  party  ac- 
tually contracting  with  th^  insurer;  and  the 
distinction  Is  substantial  and  controlling  ac- 
cordini^.' 

"The  doctrine  is  based  upon  the  theory  that 
it  is  not  reasonable  to  suppose  that  a  person 
will  insure  his  own  life  for  the  purpose  of  spec- 
ulation, or  be  tempted  to  take  his  own  life  in 
order  to  secure  the  payment  of  money  to  an- 
other, or  designate  as  the  beneficiary  a  person 
interested  in  the  destruction,  and  not  in  the 
continuance,  of  his  own  life.  Hess  v.  Segen- 
felter  (Morgan  v.  Segenfelter)  [127  Ky.  348, 
105  S.  W.  476],  32  Ky.  Law  Rep.  225,  14  L.  R. 
A.  (N.  S.)  1172  [128  Am.  St.  Rep.  343].    •    •    • 

"One  of  the  tests  as  to  the  validity  of  the 
contract  Is  to  determine  by  whom  the  premiums 
are  to  be  paid.  If  the  one  taking  the  insurance 
pays  the  premiums,  the  transaction  is  general- 
ly upheld.  But  there  is  a  strong,  though  not 
universal,  tendency  to  condemn  contracts  in 
which  the  premiums  are  paid  by  the  benefi- 
ciary." 

[6]  Giving  consideration  to  this  instruction 
upon  the  law,  we  say  to  yon,  that  if  you  find 
tliat  the  contract  of  insurance  sued  upon  was 
procured  and  entered  into  by  Uahlin,  the  in* 
Bured,  and  the  premiums  were  paid  by  Han- 
lin,  the  insured,  either  personally  or  through 
his  agent,  and  the  circumstances  otherwise 
indicate  a  bona  fide  nonspeculative  transac;- 
tlon,  the  contract  cannot  then  be  held  a  gam- 
bling contract,  and  your  verdict  should  be 
for  the  plaintiff,  for  the  amount  of  his  claim, 
and  interest,  whether  the  plaintifl,  as  beuefl- 
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dary,  had  or  had  not  an  Insurable  Interest  in 
the  Hfe  Insured  for  him.  II,  however,  you 
find  that  the  plaintiff  had  an  insurable  inter- 
est In  the  life  of  the  insured,  in  the  manner 
before  defined  to  you,  evidence  of  such  an  in- 
surable interest  is  evidence  which  you  may 
consider  in  connection  with  all  the  other  evi- 
dence in  the  case,  in  determining  the  good 
t&lth  of  the  transaction  and  in  reaching  a  ver- 
dict for  the  plaintiff.  But  if  you  find  tliat 
the  plaintiff  had  no  insurable  interest  in  the 
life  of  the  insured,  that  is,  he  was  not  related 
to  the  Insured  as  a  relation  or  in  a  friendly 
way,  and  that  the  plaintiff  procured  or  was 
the  instrumentality  in  procuring  the  contract 
of  Insurance  for  the  insured,  but  in  his  own 
favor  as  beneficiary,  and  that  the  contract 
was  not  procured  by  the  insured  and  the 
premiums  thereon  were  not  paid  by  him  or  by 
his  agent  with  his  money  or  upon  his  obliga- 
tion, you  may  find  the  transaction,  void  as  a 
wager  transaction  and  then  your  verdict 
should  be  for  the  defendant. 

The  last  question  for  your  decision  rests 
upon  the  life  or  death  of  the  Insured.  If  you 
find  tliat  Hanlln  is  not  dead,  tliat  being  the 
contingency  in  any  event  upon  whidi  the  de- 
fendant is  liable  to  make  payment,  your  ver- 
dict, of  course,  should  be  for  the  defendant. 

[7]  This,  gentlemen,  is  a  dvil  case,  and  it  is 
distinguished  in  its  mode  of  proof  from  crimi- 
nal cases.  In  a  case  of  tills  character  the 
burden  of  proving,  the  legality  of  the  contract, 
the  performance  of  the  conditions  precedent 
on  the  part  of  the  plaintiff  and  the  liability 
of  the  defendant  therein,  rest  upon  the  plain- 
tiff. And  that  he  must  prove,  not  as  in  crimi- 
nal cases  beyond  a  reasonable  doubt,  but  by 
what  is  tenned  the  preponderance  of  the  evi- 
dence. 

[I]  If  yon  find  the  evidence  to  be  conflict- 
ing, it  Is  your  duty  to  reconcile  It  If  you  can, 
and  if  you  cannot,  yon  should  reject  that  tes- 
timony which  you  consider  least  worthy  of 
credit  and  accept  that  which  you  consider  to 
be  most  worthy  of  credit,  and  in  doing  so  you 
should  have  regard  to  the  intelligence,  the 
understanding,  the  interest  or  the  bias  of  the 
witnesses,  and  their  ability  to  see,  compre- 
hend and  remember  that  to  which  they  have 
testified. 

Verdict  for  plaintiff  for  $132.37. 


(24S  Pa.  U) 

NOVICKT  et  aL  V.  KRAUCZUNAS  et  aL 

(Supredie  Court  of  Pennsylvania.    April  20, 
1914.) 

RlXIOIOUS  SOCIKTIES   (8  18*)— Pbopkbtt— IK- 
JTJNCTION. 

A  Roman  Catholic  bishop,  to  whom  the  le- 
gal title  of  church  property  had  been  conveyed, 
after  being  required  by  a  decree  of  court  to 
convey  the  legal  title  to  trustees  appointed  by 
the  congregation,  placed  the  church  under  an 
interdict  prohibiting  the  holding  of  worship 
therein.  Several  members  of  the  congregation, 
after  unsucceBsfully  attempting  to  enjoin  a 
prriest,  appointed  by  members  disobeying  the  in- 


terdict, from  holding  tn  the  building  services 
similar  to  those  of  the  Roman  Catholic  Church, 
obtained  a  revocation  of  the  interdict,  and  then 
again  sought  to  enjoin  such  priest  from  con- 
ducting services  in  the  church,  and  the  other 
members  from  installing  therein  any  minister 
other  than  an  ordained  priest  of  the  Roman 
Catholic  Church,  and  from  diverting  the  church 
property  to  worship  other  than  that  prescribed 
by  that  church.  Held  that,  since  the  interdict 
was  a  disciplinary  measure  not  affecting  a  di- 
version of  the  property  from  the  purposes  for 
which  it  bad  been  dedicated,  plaintiffs,  though 
having  no  standing  to  complain  wliile  the  inter- 
dict was  in  force,  were  entitled,  with  the  inter- 
dict removed,  to  the  relief  prayed  for. 

[Ed.  Note. — For  other  cases,  see  Religious 
Societies,  Cent.  Dig.  {§  111-129;  Dec  Dig.  § 
18.*] 

Api)eal  from  Court  of  Common  Fleas,  Lack- 
awanna County. 

Bin  for  injunction  by  Joseph  Novlcky  and 
others  against  Anthony  Krauczunas  and  oth- 
ers. From  an  order  continuing  preliminary 
injunction,  and  final  decree  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

The  facts  appear  in  the  opinion  of  the  Su- 
preme Court,  and  in  Krauczunas  v.  Hoban, 
221  Pa.  213,  70  AU.  740;  Mazaika  v.  Krauc- 
zunas, 233  Pa.  138,  81  Atl.  938;  and  Novickas 
V.  Krauczunas,  240  Pa.  248,  87  AtL  686. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  ELKIN,  and  STEWART,  JJ. 

William  J.  Hand  and  A-  A.  Vosburg,  both 
of  Scranton,  for  appellants.  John  O.  John- 
son, of  Philadelphia,  and  T.  P.  Hoban  and 
John  P.  Kelly,  both  of  Scranton,  for  ap- 
pellees. 

STEWART,  J.  This  protracted  controver- 
sy had  its  inception  in  the  refusal  of  the 
bishop  of  the  diocese  witliln  the  bounds  of 
which  was  included  St  Joseph's  Lithuanian 
Catholic  Church,  and  to  whom  the  title  of 
the  property  of  the  said  St  Joseph's  Lithu- 
anian Catholic  Church  had  been  conveyed  for  . 
a  special  and  temporary  use,  to  reconvey  the 
same  to  the  trustees  of  the  congregation  in 
accordance  with  the  express  desire  of  a  ma- 
jority of  the  adult  members  of  the  congre- 
gation at  a  meeting  regularly  called,  on  the 
ground,  as  claimed,  that  under  the  canons  of 
the  Roman  Catholic  Church  the  title  to  all 
church  property  is  required  to  be  In  the 
name  of  the  bishop  of  the  diocese,  to  be  held 
by  him,  not  for  the  particular  congregation, 
but  for  the  church  at  large.  This  phusc  of 
the  controversy  was  before  us  in  Krauczunas 
v.  Hoban,  221  Pa.  213,  70  Atl.  740,  which  was 
an  appeal  from  a  decree  supporting  the  con- 
tention of  the  bishop,  and  we  there  held,  re- 
versing the  decree  of  the  court  below,  that 
under  the  provisions  of  the  act  of  April  26, 
1855  (P.  L.  328),  the  tiUe  to  the  church  prop- 
erty was  in  the  congregation  of  St.  Josei)h's 
Lithuanian  Catholic  Church  regardless  of 
what  the  canons  of  the  Roman  Catholic 
Church  required,  and  that  the  property  was 
subject  to  the  control  and  disposition  of  the 
lay  members  of  the  congregation,  but  subject, 
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howerer,  to  all  the  terms  and  conditions  up- 
on which  the  same  may  have  been  bequeath- 
ed, devised,  or  conveyed  to  such  unincorporat- 
ed church.  We  accordingly  reversed  the  de- 
cree of  the  lower  court  and  directed  that  a 
decree  be  entered  requiring  that  a  convey- 
ance be  executed  by  the  bishop  of  the  diocese 
for  the  premises  held  by  him  In  trust  for  St 
Joseph's  Lithuanian  Catholic  Congregation  of 
the  city  of  Scranton  to  the  plaintiffs,  the 
regularly  chosen  trustees  of  the  congrega- 
tion, in  trust  for  said  congregation. 

In  obedience  to  this  decree  Bishop  Hoban 
reconveyed  the  property  to  the  trustees  ap- 
iwinted  by  the  congregation;  but  simultane- 
ously therewith  he  issued  his  episcopal  decree 
placing  St.  Joseph's  Church  under  an  inter- 
dict forbidding  Catholic  worship  therein,  and 
forbidding,  under  pain  of  ecclesiastical  cen- 
sure, any  Catholic  to  enter  the  church  so 
long  as  the  Interdict  remained  unrevoked. 

Next  followed  the  case  of  Mazalka  v. 
Krauczunas,  233  Pa.  138,  81  Atl.  938,  which 
was  an  appeal  by  the  trustees  of  the  congre- 
gation from  a  decree  of  the  lower  court  di- 
recting a  reconveyance  of  the  church  prop- 
erty by  the  trustees  to  the  bishop  pursuant 
to  a  resolution  adopted  by  a  majority  of  the 
congregation  at  a  regularly  called  meeting. 
We  sustained  the  appeal,  reversing  the  action 
of  the  court  below,  on  the  ground  that  the 
action  taken  at  the  congregational  meeting, 
as  disclosed  by  the  resolution  adopted — to 
which  we  refer  without  reciting — was  a  clear 
attempt  to  Invest  the  bishop  with  authority 
over  the  congregation's  property  which  the 
law  expressly  forbade. 

So  stood  the  case — the  trustees  appointed 
by  the  congregation  holding  the  legal  title 
to  the  protierty — when  certain  of  the  original 
members  of  St.  Joseph's  Lithuanian  Catholic 
Church  congregation,  who,  obeying  and  ob- 
serving the  episcopal  interdict,  had  refrained 
from  worshipping  in  St  Joseph's  Church,  and 
had  established  a  place  of  worship  elsewhere, 
filed  a  bUI  In  which  they  alleged  that  the 
trustees  of  St  Joseph's  Lithuanian  Catholic 
Church  were  permitting  certain  pastors  or 
ministers  not  regularly  ordained  priests  of 
the  Catholic  Church,  in  good  standing,  to  of- 
ficiate and  conduct  worship  therein,  and  pray- 
ing that  such  pastors  and  ministers  be  re- 
strained from  Intermeddling  with  the  tem- 
poral or  spiritual  affairs  of  the  congregation, 
and  that  the.  trustees  be  restrained  from  in- 
stalling in  sndi  church  any  pastor  or  min- 
ister other  than  a  regularly  ordained  min- 
ister of  the  Catholic  Church  In  good  stand- 
ing. This  bill  was  sustained  In  the  court  be- 
low, and  an  Injunction  Issued  as  prayed  for. 
On  an  appeal  (Novlckas  v.  Krauczunas,  240 
Pa.  248,  87  Atl.  688)  we  again  reversed  the 
lower  court  In  the  opinion  filed  in  the  case 
we  said: 

"The  situation  as  thus  presented  is  briefly 
this:  The  congregation  can  have  no  other  wor- 
ship in  their  church  than  that  prescribed  and 
auuiorized  by  the  Catholic  Church  through  a  reg- 
ularly ordained  priest  in  good  standing ;    and 


yet  it  can  have  no  such  worship  so  long  as  the 
church  rests  under  episcopal  interdict ;  and  the 
interdict  will  be  removed  only  as  the  members 
of  the  congregation  will  consent  to  an  alienation 
of  their  church  proper!?  such  as  the  law  of  the 
land  forbids  quite  as  expressly  and  explicitly 
as  it  does  the  diversion  of  church  property  to 
other  uses  than  those  to  which  the  property 
was  originally  dedicated,  and  for  which  it  must 
be  held.  Deprived  of  the  right  of  Catholic  wor- 
ship in  their  own  church  by  ecclesiastical  au- 
thority, except  upon  conditions  which  that  au- 
thority has  no  right  to  exact,  and  which  the 
congregation  is  protected  by  law  in  resisting,  it 
may  well  be  questioned  whether  an  abandonment 
of  all  religious  worship  in  the  church,  under  the 
interdict,  would  not  be  qnite  as  much  a  diver- 
sion of  the  property  from  its  original  uses  as 
permitting  religious  services  therein  to  he  con- 
ducted by  ministers  belonging  to  a  different 
communion.  But  we  decide  nothing  as  to  that 
What  we  do  decide,  and  all  we  decide.  Is  that, 
because  the  evidence  in  the  case  makes  it  ap- 
parent that  the  purpose  of  the  bill  is  to  accomp- 
lish indirectly  that  which  we  have  repeatedly  de- 
clared may  not  be  done,  the  plaintiffs  in  the  blU 
have  no  standing  to  ask  equitable  relief.  If 
they  desire  to  proceed  further,  their  appeal  must 
be  first  to  the  ecclesiastical  authority  which  has 
forbidden  Catholic  worship  in  the  church  for 
rescission  of  the  episcopal  interdict  that  inhib- 
its it" 

Subsequently,  IStli  April,  1912,  very  shortly 
after  the  opinion  In  the  case  last  referred  to 
had  been  filed,  the  episcopal  Interdict  for- 
bidding Catholic  worship  in  St  Joseph's 
Church  was  formally  and  publicly  with- 
drawn, thus  removing  the  only  obstacle  to 
the  resumption  of  Catholic  service  In  the 
church.  This  was  followed  by  a  formal  and 
public  revocation  of  a  decree  excommunicat- 
ing the  trustees  because  of  their  resistance 
to  the  demands  of  the  bishop  with  respect  to 
the  title  to  the  church  properly.  Thereupon 
the  present  bill  was  filed  by  plalntifCs,  mem- 
bers of  St.  Joseph's  Lithuanian  Catholic 
Church  at  the  time  the  episcopal  interdict 
was  Issued,  on  their  own  behalf,  and  on  be- 
half of  all  other  members  desiring  to  join 
therein,  setting  forth  the  above  facts,  and 
averring  further  that  the  defendants,  not- 
withstanding the  removal  of  every  obstacle 
to  the  resumption  of  Catholic  worship  in  the 
church,  persistently  have  refused  to  permit 
the  regularly  appointed  pastor  of  the  congre- 
gation, and  the  only  one  acting  under  eplsco- 
pel  authority  in  tbat  relation,  to  conduct 
services  therein,  and  have  persistently  kept 
and  maintained  as  pastor  of  the  congregation 
Rev.  Stanislaus  Mickievrlcz,  not  ordained  by 
or  In  communion  vrlth  the  Catholic  Church, 
but  In  communion  with  and  holding  al- 
legiance to  another  distinct  ecclesiastical  es- 
tablishment, and  praying  that  an  Injunction 
issue  restraining  the  said  Rev.  Stanislaus 
Mlckiewlcz  from  conducting  religious  wor- 
ship or  service  In  said  church  or  In  any  wise 
officiating  as  a  member  In  said  church,  and 
enjoining  and  restraining  the  other  defend- 
ants from  installing  in  the  church  the  said 
Rev.  Stanislaus  Mlckiewlcz,  or  any  pastor  or 
minister  other  than  a  regularly  ordained 
priest  of  the  Catholic  Ghurdi  In  good  stand- 
ing, from  establishing  any  form  of  worship 
therein  other  than  tbat  prescribed  and  av 
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thorlzed  by  said  Catholic  Church  through  a 
regularly  ordained  priest,  and  from  diverting 
said  church  and  property  of  said  congrega- 
tion to  any  form  of  public  worship  other 
than  that  prescribed  and  authorized  by  the 
said  Catholic  Church.  The  answer  to  the  bill 
admits  that  from  Its  Inception  the  congrega- 
tion of  St  Joseph's  Church  was  In  eccleslas- 
ttcal  relation  and  union  with  the  Boman 
Catholic  Church,  and  that  since  the  erection 
of  the  church  building  the  same  has  been 
used  by  the  congregation  for  public  worship 
according  to  the  rights  of  the  Roman 
Catholic  Church  down  until  by  the  episcopal 
Interdict  Catholic  worship  therein  was  for- 
bidden during  the  continuance  In  force  of 
the  Interdict  The  contention  made  by  the 
answer  is  that: 

"The  effect  of  the  said  Interdict  Issued  in  ac- 
cordance with  the  laws  of  the  Roman  Catholic 
Church,  and  the  final  refusal  of  the  church  au- 
thorities in  December,  1911,  to  remove  the  same, 
was  to  make  the  said  St  Joseph's  Lithuanian 
Catholic  Congregation  an  independent  congrega- 
tion, and  that  the  said  congregation  is  not  now 
in  any  manner  suhiect  to  the  jorisdiction  of  the 
authorities  of  the  Roman  Catholic  Church." 

The  court  below  awarded  the  Injunction 
as  prayed  for,  and  this  appeal  followed. 
While  the  answer  contains  much  more  than 
we  have  recited,  what  we  have  here  given 
of  It  states  the  whole  qnestlon.  It  avers 
that  the  episcopal  Interdict  was  not  revoked 
in  good  faith;  but  into  that  question  we  wUl 
not  enter,  for  the  one  sufficient  reason  that 
whether  in  good  or  bad  faith  it  has  ef- 
fectually removed  the  one  and  only  consid- 
eration on  which  we  based  our  recent  deci- 
sion In  Novlckas  v.  Erauczunas,  supra.  The 
complaint  there  was  that  defendants  were 
diverting  the  property  from  Its  original  uses 
by  allowing  other  worship  therein  than  that 
prescribed  by  the  Catholic  Church.  We  have 
distinctly  asserted  that  it  was  not  in  the 
power  of  the  congregation  to  divert  the  prop- 
erty from  its  original  use,  but  held  that  the 
plaintiffs  had  no  standing  to  ask  equitable 
relief  bo  long  as  the  episcopal  Interdict 
which  prevented  defendants  from  having 
Catholic  worship  In  the  church,  was  in  force, 
and  that  their  appeal  must  first  be  to  the 
ecclesiastical  authority  which  had  forbidden 
Catholic  worship  In  the  church  for  rescission 
of  the  interdict  that  prescribed  It  Notliing 
can  be  found  In  any  of  the  opinions  of  this 
court  touching  this  controversy  from  first  to 
last  which  gives  even  the  slightest  warrant 
for  supposing  that  any  departure  was  intend- 
ed from  the  settled  rule  that  forbids  a  diver- 
sion of  property  of  a  religious  society  from 
the  uses,  purposes,  and  trusts  to  which  it 
may  have  been  lawfully  dedicated.  It  la  a 
fact  if  not  expressly  admitted  too  clear  for 
contradiction,  that  St.  Joseph's  Lithuanian 
Catholic  Church  of  Scranton  was  originally 
dedicated  and  devoted  to  Christian  worship 
according  to  the  rights  and  regulations  of  the 
Roman  Catholic  Church,  and  that  the  con- 


gregation owning  the  church  proi>erty  was  In 
organic  union  with  the  Roman  Catholic 
Church  subject  to  its  government  and  disci- 
pline. The  contention  on  part  of  the  defend- 
ants is  that  this  relation  was  severed  by 
episcopal  action  when  the  Interdict  was  pro- 
claimed. A  clear  corollary  to  this  would  be 
that  while  the  .congregation  may  not  divert 
the  property,  which  is  its  own,  from  the  uses 
and  trusts  to  which  It  was  originally  dedi- 
cated, the  bishop  of  the  diocese  by  his  epis- 
copal authority  may — a  deduction  to  which 
we  cannot  agree.  The  whole  purpose  of  the 
interdict  was  disciplinary;  It  was  a  tempo- 
rary suspension  of  the  right  of  Catholic  wor- 
ship in  the  church  with  a  view,  as  we  found, 
through  exercise  of  ecclesiastical  power,  to 
accomplish  a  purpose  on  the  part  of  the  bish- 
op which  we  had  condemned  as  against  the 
law  of  the  land.  It  was  not  intended  to  sep- 
arate the  body  of  St  Joseph's  congregation 
from  the  Roman  Catholic  Church,  or  to  re-' 
nounce  for  the  congregation  Its  claim  to  the 
chnrCb  property.  It  would  have  been  inef- 
fecttve  had  It  been  otherwise.  So  long  as  the 
episcopal  Interdict  was  in  force  we  declined 
to  interfere,  at  the  instance  of  those  obeying 
the  interdict  to  prevent  those  defying  it  from 
having  a  form  of  worship  in  the  church  , 
nearest  akin  to  that  which  the  Interdict  for- 
bade; but  now,  with  the  interdict  removed, 
the  appellees,  emboldened  perhaps  by  our  In- 
dulgence, openly  assert  their  Independence  of 
the  authority  of  the  Catholic  Church,  and 
their  purpose  to  devote  the  church  property 
to  other  uses  than  those  to  which  it  was  orig- 
inally devoted,  by  uniting  the  church  to  an- 
other wholly  separate  and  distinct  church 
organization.  For  this  no  warrant  can  be 
found  in  any  of  the  decisions  of  this  court. 
Such  of  the  complalnanta  as  were  members 
of  St  Joseph's  congregation  when  the  tater- 
dlct  was  issued  remain  members,  notwith- 
standing they  have  iheanwhile  been  worship- 
ping in  another  church,  and  as  members  they 
have  an  undoubted  right  to  protest  against 
any  diversion  of  the  church  property  to  other 
than  Its  original  uses. 

The  assignments  of  error  are  accordingly 
overruled,  and  the  decrees  are  affirmed,  at  the 
cost  of  the  appellants. 

==  (J45  j^.  328) 

KE:STNEB  et  al.  T.  HOMEOPATHIC  MED- 
ICAL &   SURGICAL   HOSPITAL 
OF  READING. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1014.) 

1.  NXTISANCB    (§    3*)  — IrJUKOTIOH  — MaINTK- 

I11.N0B  or  Hospital. 

Where,  in  a  suit  to  enjoin  defendant  from 
conducting  its  hospital  to  the  injury  of  com- 
plainants, wlio  owned  a  residence  situated  but 
a  few  feet  distant  from  the  hospital,  it  appear- 
ed that  objectionable  noises  and  cries  of  pain 
of  hospital  patients  disturbed  complainants  by 
day  and  at  night  and  depreciated  the  value  of 
their  property,  the  court  properly  enjoined  de- 
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fendant  from  using  Its  buildings  as  a  hospital 
during  the  continuance  of  an  existing  internal 
construction  and  while  the  emergency  operating 
room  was  maintained  in  close  proximity  to  such 
residence. 

[EA.  Note. — ^For  other  cases,  see  Nuisance, 
Cent.  Dig.  {$  4,  6,  9-25 ;  Dec.  Dig,  S  3.*} 

2.  Nuisance  (§  25*)— Hospitals— Injunction 
— Defense. 

Where  a  hospital  is  conclusively  shown  to 
be  a  nuisance,  its  status  as  a  charitable  institu- 
tion is  no  defense,  in  an  action  to  enjoin  its 
maintenance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  |i  6,  60-63;   Dec.  Dig.  {  25.»] 

3.  Nuisance  (5  3*)  —  Injunction  —  Main- 
tenance OF  Hospital  —  Injubt  to  Adja- 
cent Pbopebty. 

Where,  in  a  suit  to  enjoin  defendant  from 
conducting  its  hospital  to  the  injury  of  com- 
plainants, who  owned  a  residence  situated  a  few 
feet  distant  from  the  hospital,  it  appeared  that 
persons  occupying  rooms  under  the  control  of 
defendant  were  permitted  to  throw  refuse  on 
complainants'  property,  the  court  properly  en- 
joined defendant  from  permitting  the  continu- 
'ance  of  such  acts. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  U  6,  60-03 ;   Dec.  Dig.  §  3.*] 

4.  Nuisance  (8  32*)— Injunction— Pixadinq 
— auendment. 

An  amendment  to  a  bill  to  enjoin  /lefendant 
from  maintaining  the  emergency  operating  room 
of  its  hospital  in  close  proximity  to  complain- 
ants' dwelling  house,  which  amendment  averred 
that  defendant  allowed  persons  occupying  rooms 
to  throw  refuse  on  complainants'  property,  was 
properly  allowed,  where  it  did  not  appear  that 
defendant  was  in  any  way  prejudiced  thereby. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  JS  77-83 ;   Dec.  Dig.  i  32.*] 

6.  Appeal  and  Ebbob  (g  1041*)— Habulebs 

Ebbob— Amendment  to  Bill. 

If  permitting  an  amendment  to  a  bill  for 
an  injunction  tended  to  prejudice  defendant  be- 
cause of  its  counsel's  failure  to  examine  the 
amendment  carefully  and  file  an  answer  to  new 
matter,  the  prejudice  was  avoided  where  com- 
plainants' counsel  agreed  that  the  answer  filed 
should  be  considered  as  a  denial  of  all  the  facts 
contained  in  the  amended  bill. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4106-4109;  Dec.  Dig.  § 
1041.*] 

Appeal  from  Court  of  Common  Fleas,  Berks 
County. 

Injunction  by  George  L,  Kestner  and  an- 
other, executors  of  the  last  will  aod  testament 
of  Elizabeth  Kestner,  deceased,  and  others 
against  the  Homeopathic  Medical  and  Sur- 
gical Hospital  of  Beading.  From  a  decree 
awarding  an  injunction,  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  BLKIN,  JJ. 

Joseph  B.  Dickinson,  of  Beading,  for  ap- 
pellant Cyrus  G.  Derr,  of  Beading,  for  ap- 
pellees. 

POTTER,  J.  In  this  bill  in  equity,  com- 
plainants sought  to  have  the  defendant  re- 
strained from  conducting  Its  hospital  In  such 
a  manner  as  to  unduly  annoy  and  Injure  the 
complainants,  or  to  Impair  the  value  of  their 
property    adjoining  the   hospital.     In   the  I 


'  original  bill  It  was  averred  that  complainants 
were  the  owners  of  a  house  and  lot  of  ground 
In  the  city  of  Reading,  and  that  the  defend- 
ant corporation  owned  adjoining  ground,  both 
north  and  south  thereof,  and  had  established 
and  maintained  on  the  nortb  a  home  for  Its 
hospital  nurses,  and  on  the  south  a  hospital, 
adjacent  to  the  residence  of  complainants; 
that  the  moans,  shrieks,  and  groans  of  per- 
sons receiving  surgical  a^d  In  the  rooms  of 
the  hospital,  facing  complainants'  house,  were 
of  such  a  character  as  to  render  wretched  the 
lives  of  complainants  and  of  friends  visiting 
them,  and  were  such  as  to  affect  their  nerves 
and  Impair  their  health ;  and  that  the  man- 
agement and  carrying  on  of  the  hospital  ren- 
dered complainants'  house  unfit  for  residen- 
tial purposes,  depreciated  Its  value  In  the  mar- 
ket, and  Inflicted  Irreparable  Injury.  Eliza- 
beth Kestner,  one  of  the  complainants,  hav- 
ing died,  the  bill  was  amended  to  show  that 
fact,  and  an  averment  was  added  that  de- 
fendant had  annoyed  and  continued  to  annoy 
complainants  by  permitting  persons  occupy- 
ing rooms  In  the  hospital  to  throw  refuse 
across  the  party  line  fence  and  upon  com- 
plainants' property. 

The  trial  Judge  found  as  tacts  that  the 
building  of  complainants  was  partly  three- 
storied  and  partly  two-storied,  and  had  21 
windows  and  9  doors  facing  defendant's  hos- 
pital ;  the  windows  and  all  the  doors,  except 
two,  being  from  9  to  12  feet  distant  from  the 
hospital  building.  The  two  doors  were  17 
feet  distant  The  rooms  facing  the  hospital 
included  the  parlor,  living  room,  dining  room, 
kitchen,  pantry,  and  summer  kitchen  on  the 
first  floor,  and  sleeping  rooms  on  the  second 
floor.  The  hospital  has  48  windows  facing 
complainants'  property.  A  wooden  fence 
about  nine  feet  high  separates  the'two  yards. 
The  trial  Judge  further  found: 

"On  the  northern  side  of  defendant's  hospital 
facing  the  Kestner  property  were  maintained, 
among  other  things,  a  dispensary  for  dressing 
surgical  wounds  and  treating  medical  cases,  an 
emergency  operating  room,  private  rooms  for 
patients,  women's  private  ward,  two  public 
wards  of  ten  beds  each  for  women,  a  maternity 
ward  with  three  beds,  a  delivery  room  with  one 
bed,  and  a  main  operating  room.  There  were 
from  45  to  55  inmates  constantly,  and  from  150 
to  350  accident  cases  are  treated  per  month,  d 
which  the  public  ambulance  brings  30  per 
month.  Prior  to  the  filing  of  the  plalntiFs  bill, 
and  after  the  filing  thereof,  noises  came  to  the 
Kestner  property  from  the  defendant  hospital, 
mostly  from  the  emergency  operating  room;  the 
noises  consisting  of  shrieks,  groans,  moans,  and 
yells  of  persons,  and  cries  of  children  being  op- 
erated upon,  or  in  pain  from  other  causes ;  the 
said  noises  occurring  at  all  hours,  day  and 
night,  and  almost  daily,  disturbing  the  family  at 
meals  in  the  dining  room,  less  than  13  feet  from 
the  said  operating  room,  disturbing  their  sleep 
In  the  bedrooms  facing  the  area  and  the  hos- 
pital, suddenly  waking  them  as  late  as  2  and  3 
o'clock  in  the  morning,  and  keeping  them  awake, 
making  them  nervous,  and  disturbing  their  com- 
fort and  happiness  and  the  comtort  and  happi- 
ness of  guests  invited  to  an  entertainment  in 
their  house,  and  breaking  up  the  party,  and 
disturbing  the  last  moments  of  the  aged  mother 
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and  makine  the  entire  family  nervouB,  tmhappy, 
and  miserable.  From  time  to  time,  before  and 
since  the  filing  of  the  bill,  articles,  such  as  cigar- 
ette stamps,  orange  peel,  and  quids  of  tobacco, 
were  thrown  by  some  one  from  the  hospital 
side  to  and  upon  the  Kestner  property." 

[1]  The  trial  Judge  also  found  that  the 
hospital  was  equipped  with  the  modern  sur- 
gical and  medical  appliances,  employed  suf- 
ficient physicians  and  nurses,  and  used  with 
promptness  approved  methods  of  relierlng  pa- 
tients from  pain  and  suffering  and  of  prevent- 
ing the,  outbursts  complained  of.  Also  that 
shileks  and  screams  were  of  no  greater  fre- 
quency than  those  emanating  from  well-regu- 
lated hospitals  treating  the  same  number  of 
patients;  that  such  noises  are  bound  to  oc- 
cur wherever  sick  or  injured  persons  may  be, 
and  particularly  in  a  hospital  where  a  large 
number  of  persons  are  brought,  or  come,  for 
medical  and  surgical  treatment;  and  that 
defendant,  wherever  possible,  prevented  such 
outcries  and  stopped  them  as  quickly  as  pos- 
sible. These  findings  of  fact  were  amply  sup- 
ported by  the  evidence.  Under  the  author- 
ities, the  complainants  were  clearly  entitled 
to  equitable  relief. 

[2]  Thus  in  2  Joyce  on  Injunctions  a90d) 
i  1068,  it  is  said: 

"Hospitals  are  not  prima  facie  or  per  se  nui- 
sances, but  they  may  under  some  circumstances 
become  nuisances  and  be  subject  to  an  injunc- 
tion against  their  maintenance  or  continuance, 
where  the  evidence  is  clear  and  certain." 

In  1  Wood  on  Nuisances  (3d  Ed.  1893)  |  9, 
It  is  said: 

"The  locality,  the  condition  of  the  property, 
and  the  habits  and  tastes  of  those  residing  there, 
divested  of  any  fanciful  notions,  or  such  as 
are  directed  by  dainty  modes  and  habits  of  liv- 
ing, is  the  test  to  apply  in  a  given  case  (of  al- 
leged private  nuisance).  In  the  very  nature  of 
things  there  can  be  no  definite  or  fixed  stand- 
ard to  control  every  case  in  any  locality.  The 
question  is  one  of  reasonableness  or  unreason- 
ableness in  the  use  of  property,  and  this  is 
largely  dependent  upon  the  locality  and  its  sur- 
roundings." 

The  law  of  the  case  Is  also  thus  sum- 
marized In  15  Am.  &  Eng.  Ency.  I*  (2d  Ed.) 
7W: 

"Although  a  hospital  or  asylum  is  not  in  it- 
self a  nuisance,  its  management  may  cause  it  to 
become  grievously  so;  and  where  the  existence 
of  the  nuisance  is  unequivocally  established,  re- 
luctant as  the  courts  are  to  interfere  with 
eleemosynary  institutions,  neither  the  status  of 
the  hospital  or  asylum  as  a  charitable  organiza- 
tion, nor  the  fact  that  it  is  of  statutory  creation, 
constitute  any  justification  for  a  continuance  of 
such  nuisance  or  interposes  any  defense  to  the 
abatement  thereof." 

The  same  principle  Is  also  Illustrated  in 
Deaconess '  Home  &  Hospital  v.  Bontjes,  207 
111.  553,  69  N.  E.  748,  64  L.  B.  A.  215.  The 
syllabus  there  reads: 

"The  carrying  on  of  a  hospital  in  proximity 
to  complainant's  dwelling  may  be  enjoined  as  a 
private  nuisance  without  a  judgment  at  law, 
where  the  evidence  is  clear  and  certain  that  the 
hospital,  as  conducted,  injures  the  health  of 
complainant's  family  and  destroys  their  peace 
and  comfort." 

In  Sparhawk  v.  Pass.  Ry.  Co.,  54  Pa.  401,  It 
was  held,  as  set  forth  In  the  syllabus,  that : 


"To  make  out  a  case  of  special  injury  to  prop- 
erty from  nuisance,  something  materially  affect- 
ing its  capacity  for  ordinary  use  and  enjoyment 
must  be  shown.  *  •  •  Noises  that  distress 
and  annoy  physically  and  may  affect  health  are 
regarded  as  nuisances,  and  the  ownership  of 
property  will  not  justify  the  use  of  it  in  that 
way." 

In  Ladles'  Decorative  Art  Club's  Appeal, 
10  Sad.  150, 13  Aa  537,  a  decree  of  the  court 
below  awarding  an  Injunction  was  affirmed 
by  this  court  In  that  case  Thayer,  P.  J., 
said  in  the  court  below: 

"The  law  upon  the  subject  is  well  settled  and 
very  plain.  Where  a  noisy  nuisance  is  com- 
plained of,  it  is  a  question  of  degree  and  locality. 
If  the  noiae  is  only  slight  and  the  inconvenience 
merely  fanciful,  or  such  as  would  only  be  com- 
plained of  by  people  of  elegant  and  dainty  modes 
of  living,  and  inflicts  no  serious  or  substantial 
discomfort,  a  court  of  equity  will  not  take 
cognizance  of  it.  No  one  has  a  right  to  com- 
plain that  his  next-door  neighbor  plays  upon  a 
piano  at  reasonable  hours,  or  of  the  cnes  of 
children  in  his  neighbor's  nursery,  nor  of  any  of 
the  ordinary  sounds  which  are  commonly  heard 
in  dwelling  houses.  On  the  other  hand,  if  un- 
usual and  disturbing  noises  are  made,  and  par- 
ticularly if  they  are  regularly  and  persistently 
made,  and  if  they  are  of  a  character  to  affect 
the  comfort  of  a  man's  household  or  the  peace 
and  health  of  his  family,  and  to  destroy  the 
comfortable  enjoyment  of  his  home,  a  court  of 
equity  will  stretch  out  its  strong  arms  to  pre- 
vent the  continuance  of  such  injurious  acts. 

In  the  present  case,  the  court  below  being 
of  opinion  that  the  nuisance  might  be  abated 
by  removing  the  operating  room  to  some  oth- 
er part  of  defendant's  building,  merely  en- 
Joined  the  carrying  on  of  the  hospital  In  the 
building  adjoining  complainants*  premises, 
until  such  removal  should  be  made. 

[3]  The  decree  also  restrained  defendant 
from  permitting  persons  occupying  rooms  In 
the  hospital  to  throw  refuse  matter  upon  com- 
plainants' premises.  The  relief  granted  in 
this  respect  was  properly  allowed.  The  oc- 
cupants of  the  rooms  were  under  the  control 
of  defendant,  and  it  was  therefore  responsible 
for  their  actions,  within  the  limits  of  that 
control. 

Counsel  for  defendant  criticise  the  terms 
of  the  injunction  awarded  by  the  decree  as 
being  uncertain,  vague,  and  indefinite.  The 
effect  of  the  injunction  is,  however,  to  re- 
strain defendant  from  using  its  building  as  a 
hospital,  during  the  continuance  of  the  pres- 
ent internal  construction,  and  while  the  emer- 
gency operating  room  is  maintained  In  Its 
present  proximity  to  complainants'  residence. 
It  is  apparent  that  the  purpose  was  to  require 
the  removal  of  the  operating  room  to  some 
other  portion  of  the  building,  where  com- 
plainants would  not  be  annoyed  by  the  noises 
emanating  therefrom.  The  requirement  in 
this  respect  is,  we  think,  sufficiently  certain 
and  definite. 

[4]  We  do  not  see  any  merit  in  the  objec- 
tion which  is  made  to  the  amendment,  which 
was  allowed  to  be  filed,  to  the  original  bill. 
The  allowance  was  clearly  proper,  and  it  does 
not  appear  that  defendant  was  in  any  way 
prejudiced  or  Injured  thereby. 


Digitized  by 


Google 


662 


01  ATLANTIC  BBPOBTEB 


(Pa. 


[f]  It  Is  mggeetei  tbat,  by  reason  of  the 
OTerslgbt  of  defendant's  counsel  In  falling  to 
examine  carefully  the  amendment,  no  answer 
was  filed  to  the  averment  with  respect  to  the 
throwli)g  of  refuse  on  complainants'  property. 
But  any  possible  prejudice  to  defendant  In 
this  respect  was  avoided  by  the  agreement  of 
complainants'  counsel  that  the  answer  filed 
should  be  considered  as  a  denial  of  the  facts 
contained  In  the  amended  bill.  Testimony 
was  presented  by  both  sides  as  to  the  deposit 
of  refuse  on  complainants'  premises.  We  do 
not  see  that  defendant  has  any  Just  cause  to 
complain  of  the  filing  of  the  amended  bill. 

The  assignments  of  error  are  all  dismissed 
at  the  cost  of  appellant,  and  the  decree  of  the 
court  below  Is  affirmed. 


(24SP*.  no 

CBNTBAIi     MABEET     STBEBT     CO.     T. 
NOBTH  BRITISH  &  MEBCANTILB 
INS.  CO.  OF  LONDON  AND  ED- 
INBURGH. 

(Snprems    Court    of    Pennaylvania.      May    4, 
1914.) 

1.  InsTTSANcx  ({  146*)— FiBB  IirsuBAiroK  Poi.- 

HOT— CONSTBUOTIOK. 

A  fire  insurance  policy  susceptible  of  two 
interpretations  must  be  construed  moat  strong- 
ly against  the  insurer. 

[Ed.  Note.— For  other  cases,  see  luBurance, 
Cent.  Dig.  {{  292,  294-298;   Dec  Dig.  i  146.*] 

2.  iNSUBAitcx  ({  326*)— FiBX  INSUBANCK  POL- 
ICY—Conbtbuction—Pbemises. 

Where  a  lessee  of  one  floor  of  a  building 
was  insured  against  loss  by  fire  of  its  furnish- 
ings on  that  floor,  which  fumishingB  consisted 
of  appurtenances  to  a  moving  picture  and 
amusement  parlor,  and  a  clause  in  the  policy 
provided  that  it  should  be  void  if  moving  picture 
celluloid  films  were  kept  "in  the  above-described 
premises,"  the  word  '^premises"  meant  merely 
the  floor  leased  by  insured,  and  did  not  include 
those  other  parts  of  the  building  over  which  it 
bad  no  control,  especiallv  where  the  policy  de- 
clared that  the  extent  of  the  insurance  was  to 
reimburse  insured  for  the  expense  of  better- 
ments or  improvements  paid  for  by  insured,  and 
the  only  improved  part  of  the  building  was  that 
occupied  by  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  782-791 ;   Dec.  Dig.  {  826.*] 

8.  Insxtbancb  (i  377*)— Action  oh  Fibe  In- 
STTBANcE  Policy— Bbeach  of  Oonditiok— 

ESTOFFKL. 

Where  at  the  time  of  issuing  a  fire  insur- 
ance policy  the  insurer  knows  or  ought  to 
know  that  one  of  the  conditions  Is  inconsistent 
with  the  facts,  and  the  insured  is  guilty  of  no 
fraud,  the  insurer  is  estopped  from  setting  up 
the  breach  of  such  condition  as  a  defense  in  an 
action  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {i  942,  966,  967,  97^-997 ;  Dec.  Dig. 
I  877.*] 

4.    lNSt»AirCE    ({   892*)— AOTION    on    POLIOT— 

Bstopfei.  by  Acceptance  of  Pbeuiitms. 
Where  an  insurance  company  accepts  un- 
earned premiums  with  knowledge  of  facts  avoid- 
ing the  policy.  It  is  estopped  to  assert  the  avoid- 
ance in  as  action  on  the  policy  after  a  loss  has 
occurred. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  1041-1056,  1058-1070;  Dec.  Dig. 
I  392.*] 


Appeal  from  Court  of  Common  Pleas,  Ftill- 
adelpbla  County. 

Assampslt  by  the  Central  Market  Street 
Company  against  the  North  British  &  Mer- 
cantile Insurance  Company  of  London  and 
Edinbnrgh  on  a  fire  insurance  policy.  From 
judgment  on  verdict  directed  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTBIC- 
ZAT,  POTTEB,  ELKIN,  and  MOSOHZIS- 
KEB,  33. 

John  O.  Johnson  and  James  Wilson  Bay- 
ard,, both  of  Philadelphia,  for  appellant 
Thomas  Stokes,  of  Philadelphia,  for  apiiellee. 

MESTBEZAT,  J.  This  is  an  action  of  as- 
sumpsit brought  on  a  policy  insuring  the 
plalntifT,  then  known  as  the  Moving  Pic- 
ture Company  of  America,  against  loss  by 
fire  to  an  amount  not  exceeding  $2,500  upon 
Its  fixtures,  furniture,  improvements,  and 
betterments  contained  in  the  brick  building, 
Nos.  026-928  Market  street,  Philadelphia. 
The  defense  was  that  the  plaintiff  company, 
in  violation  of  its  warranty,  had  stored  cellu- 
loid moving  picture  films  in  tlie  premises, 
and  that  the  fire  which  destroyed  the  prop- 
erty was  due  to  the  explosion  or  ignition  of 
the  films. 

The  policy  was  issued  on  June  26, 1911,  and 
ran  for  one  year,  until  June  26,  1012.  It  in- 
sured the  plalntifl  against  loss  or  damage 
by  fire — 

"to  an  amount  not  exceeding  $2JS00,  to  the  fol- 
lowing described  property  while  located  and  con- 
tained as  described  herein-  and  not  elsewhere, 
to  wit:  •  •  •  On  betterments  and  improve- 
ments made  to  the  building,  chiefly  masonry  and 
carpenter  work,  decorations,  pamting,  glazing 
and  electric  wiring  and  fixtures:  on  fixtures 
and  furniture  of  every  description,  including 
carpetlngs,  stage  appliances,  stationary  seats, 
and  all  apparatus  and  appliances,  appertaining 
to  the  business  of  the  assured  as  a  moving  pic- 
ture and  amusement  parlor  (excluding  moving 
Picture  machine  and  films).  All  while  contained 
I  the  brick  buildings,  situate  926-928  Market 
street,  Philadelphia,  Fa." 

The  policy  also  contained  the  following: 
"In  consideration  of  the  reduced  rate  at  which 
this  policy  is  issued,  it  is  warranted  that  no 
moving  picture  films,  composed  in  whole  or  ia 
part  of  cellulose  nitrate,  commonly  known  as 
'celluloid'  films,  will  be  kept,  stored,  or  bandied 
in  the  above-described  premises,  otherwise  this 
policy  is  void." 

The  whole  building  was  leased  from  the 
owner  by  one  Lubln,  who  sublet  the  first 
story  to'  the  plaintiff  company  wlilch  used  it 
as  a  moving  picture  theater  or  parlor.  The 
basement  and  second  floor  of  the  building 
were  occupied  by  the  General  Film  Com- 
pany with  a  stock  of  moving  picture  films, 
and  the  third,  fourth,  and  fifth  floors  were 
occupied  by  the  Lubln  Manufacturing  Com- 
pany, developing  and  printing  moving  picture 
films  and  manufacturing  moving  picture  ma- 
chines. The  General  Film  Company  furnish- 
ed the  plaintiff  with  ffims  for  use  in  its  busi- 
ness in  consideration  of  a  certain  weekly 


•For  •tb«r  CUM  sm  mud*  topic  and  smUod  NUMBKR  Id  Dae  Dig.  *  Am.  Dig-  Key-No.  8«rtM  A  Rop'r  ladsxM 


Digitized  by 


Google 


Pa.) 


CXENTRAIi  MARKET  STREET  CO,  T.  NORTH  BRITISH  &  M.  INa  CX5. 


663 


snin  for  the  service.  It  received  three  fllma 
dally,  which  were  got  at  8 :30  in  the  morning 
and  returned  to  the  General  Film  Company 
at  11:30  in  the  evening  of  the  same  day. 
The  plalntifl  company  never  had  on  its  prem- 
ises more  than  three  films  at  one  time  which 
were  necessary  for  its  daily  exhibition.  It 
kept  no  films  on  the  premises  at  night.  It 
was  not  connected  in  any  way  with  the  two 
tenants  of  the  other  parts  of  the  premises, 
and  had  no  control  whatever  over  any  part 
of  the  building,  except  the  first  floor,  which 
was  used  by  it  in  its  daily  exhibitions  of 
moving  pictures.  No  films  were  stored  by  the 
Insured  company  tn  any  part  of  the  building, 
but  films  were  stored  by  the  General  Film 
Company  in  the  part  of  the  building  occu- 
pied by  it  The  plaintiff  company  paid  the 
premium  on  August  14, 1911.  A  fire  occurred 
about  3:30  o'clock  in  the  morning  of  January 
13,  1912,  which  totally  destroyed  the  insur- 
ed property. 

The  facts  are  not  in  dispute.  The  learned 
Wal  Judge  directed  a  verdict  for  the  plain- 
tiff on  two  grounds:  (1)  Because  the  war- 
ranty in  the  policy  was  only  a  warranty 
against  the  keeping  of  Infiammable  films  in 
the  first  fioor  rented  by  the  plaintiff;  and 
(2)  because  the  defendant  company,  having 
had  notice,  five  or  six  months  before  the 
fire,  that  inflammable  films  were  stored  upon 
the  premises,  and  having  thereafter  taken  no 
action  either  to  cancel  the  policy  or  to  assert 
a  right  to  an  increase  of  the  premium  com- 
mensurate to  the  risk,  was  presumed  to  have 
waived  the  warranty. 

The  contention  of  the  defendant  company 
is  that  "the  above-described  premises,"  con- 
tained in  the  warranty  clause  of  the  policy, 
^er  to  the  whole  building,  and  not  to  the 
first  floor,  leased  to  and  occupied  by  the 
plaintiff  as  a  moving  picture  parlor,  and 
that  the  storage  of  celluloid  films  in  other 
parts  of  the  building  than  that  leased  to  the 
plaintiff  was  a  breach  of  the  warranty.  It  is 
not  claimed  by  the  defendant  that  the  use 
of  the  three  films  by  the  plaintiff  company 
during  its  business  hours  each  day  was  pro- 
hibited by  the  policy,  but  that  the  storage  of 
Inflammable  films  lii  any  part  of  the  build- 
ing by  the  other  tenants  avoided  the  policy. 

[1]  If  the  policy  is  reasonably  susceptible 
of  two  interpretations,  it  must  he  construed 
most  strongly  against  the  insurer,  and  this 
would  require  as  to  hold  with  the  learned 
court  bdow  and  against  the  defendant's  con- 
tention. 

[2]  We  think,  however,  the  word  "prem- 
ises" tn  the  warranty  clause  of  the  policy 
means,  and  was  intended  to  mean,  the  part 
of  the  building  occupied  and  used  by  the 
plaintiff  company  as  lessee,  and  not  the  entire 
building.  The  prohibition,  it  should  be  ob- 
served, is  not  against  storing  films  in  "the 
above-described  building,"  but  In  "the  above- 
described  premises."  When  the  defendant 
Issued  the  policy  It  knew  that  the  plaintiff 
company   occupied   only   the   first  floor  of 


the  building  and  as  lessee,  and  that  the  com- 
pany was  using  or  intended  to  use  it  as  a 
moving  picture  parlor.  The  stage  appliances 
and  stationary  seats  had  been  attached  to  the 
first  floor  and  the  betterments  and  improve- 
ments were  made  to  this  part  of  the  building. 
The  insurance,  it  will  be  noted,  was  upon  the 
improvements,  the  fixtures,  the  personal  prop- 
erty, "and  all  apparatus  and  appliances  ap- 
ipertaining  to  the  business  of  the  assured  as 
a  moving  picture  and  amusement  parlor  (ex- 
cluding moving  picture  machine  and  films)." 
All  the  property  Insured,  therefore,  was  on 
the  first  floor  of  the  building,  and  was  to  be 
used  by  the  plaintiff  in  its  moving  picture  ex- 
hibitions. The  policy  declares  that  the  in- 
tent of  the  insurance  under  the  first  item  was 
"to  reimburse  the  assured  Qcssee)  for  the 
expense  of  betterments,  and  improvements 
paid  for  by  the  assured."  These  improve- 
ments were,  therefore,  made  to  that  part  of 
the  building  occupied  by  the  plaintiff  as 
lessee,  which  was  the  first  fioor  of  the  build- 
ing. It  is  clear  that  the  defendant  knew  that 
the  first  floor  had  been  altered  and  improved 
by  the  plaintiff  company  as  lessee  and  fur- 
nished by  it  to  be  used  in  moving  picture  ex- 
hibitions, and  that  the  improvements,  flx- 
tures,  furniture,  etc.,  placed  on  the  floor  by 
the  assured  were  the  property  intended  to 
be  covered  by  the  policy.  That  floor  was  the 
"premises"  occupied  by,  and  In  the  control 
of,  the  plaintiff. 

The  lease  gave  the  plalntifl  company  no  au- 
thority or  control  over  any  other  part  of  the 
building  or  the  right  to  use  or  improve  any 
part  of  It  except  the  first  floor.  The  company 
could  enter  upon  no  other  part  of  the  prem- 
ises for  any  purpose,  and  could  neither  store 
or  handle  fllms  on  any  other  fioor  nor  prohibit 
the  General  Film  Company  or  any  other  oc- 
cupant of  any  part  of  the  premises  from 
storing  or  handling  films  in  his  part  of  the 
building.  It  is  apparent,  therefore,  that  if 
the  plaintiff  warranted  against  the  storage  of 
celluloid  fllms  In  any  other  part  of  the  build- 
ing than  the  first  floor,  It  was  without  power 
to  compel  compliance  with  the  warranty. 
The  lessees  of  the  other  parts  of  the  building 
were  In  possession  and  bad  control  of  the 
floors  occupied  by  them.  So  far  as  the  plain- 
tiff was  concerned,  those  parties  could  use 
their  parts  of  the  building  for  storing  com- 
bustible fllms  or  for  any  other  lawful  pur- 
pose. It  is  therefore  not  within  the  bounds 
of  reason  that  the  plaintiff  company  would 
enter  into  a  contract  which  it  and  the  insur- 
er knew  It  was  powerless  to  comply  with,  and 
in  construing  the  policy  this  is  an  important, 
if  not  a  controlling,  fact  to  be  taken  into 
consideration.  It  was  with  full  knowledge 
of  all  the  facts  which  clearly  disclosed  the 
intention  of  both  parties  to  insure  the  proper- 
ty on  the  flrst  floor  of  the  building  let  to  the 
plaintiff  that  the  policy  was  Issued  by  the  de- 
fendant company  and  accepted  by  the  plain- 
tiff company.  This  floor,  and  not  the  entire 
building,  was  manifestly  "the  above-described 
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premises"  on  which  the  plaintiff  warranted 
that  no  celluloid  films  should  be  kept,  stored, 
or  handled.  The  covenant  was  strictly  ob- 
served by  the  plaintiff,  and  It  Is  not  pretended 
that  the  plaintiff  or  any  person  under  Its 
control  stored  the  prohibited  films  In  that 
part  of  the  building. 

[3]  We  also  agree  with  the  learned  trial 
judge  that,  U  the  warranty  was  broken  by 
the  storage  of  celluloid  films  in  other  parts 
of  the  building  than  that  occupied  by  the 
plaintiff,  the  defendant  was  estopped  from  as- 
serting the  breach  In  Its  defense  to  this  suit. 
It  Is  the  settled  law  of  this  state  that  where 
at  the  time  of  Issuing  an  Insurance  policy 
the  company  knows,  or  ought  to  know,  that 
one  of  the  conditions  is  inconsistent  with  the 
facta,  and  the  Insured  has  been  'guilty  of  no 
fraud,  the  company  is  estopped  from  setting 
up  the  breach  of  such  condition. 

[4]  The  principle  is  equally  well  settled 
that,  if  an  Insurance  company  accept  unearn- 
ed premiums  or  assessments  with  a  knowl- 
edge of  facts  avoiding  the  policy,  it  is  estop- 
ped to  assert  the  avoidance  after  a  loss  has 
occurred.  The  same  doctrine  prevails  in 
other  jurisdictions.  Whlted  v.  Germanla  Fire 
Ins.  Co.,  76  N.  T.  415,  32  Am.  Rep.  330;  Mc- 
Klnney  v.  German  Mut.  Fire  Ins.  Society,  89 
Wis.  663,  62  N.  W.  413,  46  Am.  St  Rep.  861 ; 
Pierce  ▼.  Mashna  Fire  Ins.  Co.,  60  N.  H.  297, 
9  Am.  Bep.  235;  Richards  t.  Louis  Lipp 
Co.,  69  Ohio  St  359,  69  N.  B.  616,  100  Am. 
St  Rep.  679.  In  Elvara  t.  Queen's  Insur- 
ance Co.,  62  Miss.  720,  729,  the  court  says: 

"If  the  assured  has  been  guilty  of  no  fraud, 
the  insurer  is  estopped  from  setting  up  the 
breach  of  any  condition  of  the  ^licy,  when  it 
knew  at  the  time  the  policy  was  issued  that  the 
condition  was  inconsistent  with  the  facts,  or 
the  breach  of  any  condition  after  the  policy  was 
issued.  If  it  has  induced  the  assured  to  bielieve 
that  such  breach  was  waived  and  has  thereby 
misled  him." 

In  3  Cooley  on  Insurance,  26S3,  the  learned 
author,  citing  numerous  decisions  from  many 
jurisdictions  in  support  of  the  text  says: 

"The  acceptance  by  an  insurance  company, 
with  knowledge  of  facts  authorizing  a  forfeiture 
or  avoidance  of  the  policy,  of  premiums  or  as- 
sessments which  were  in  no  dep;ree  earned  at  the 
time  of  such  forfeiture  or  avoidance  constitutes 
a  waiver  thereof.  This  waiver  is  based  on  the 
estoppel  of  the  company  to  declare  void  and  of 
DO  effect  insurance  for  which,  with  knowledge 
of  the  facts,  full  compensation  has  been  re- 
ceived." 

Applying  this  doctrine  to  the  facta  of  the 
present  case.  It  is  clear  that  if  there  was 
a  breach  of  the  warranty  that  no  inflaromable 
films  should  be  stored  in  any  part  of  the 
building  the  defendant  company  is  not  in  a 
position  to  avail  Itself  of  the  broken  cove- 
nant The  policy  was  Issued  on  June  26, 1911. 
At  that  time  the  basement  and  second  story 
of  the  building  were  occupied  by  the  General 
Film  Company  with  a  stock  of  moving  pic- 
ture films  some  of  which  at  least  were  In- 
flammable. The  business  of  that  company 
was  to  furnish  films,  inflammable  and  non- 


inflammable,  for  moving  picture  exhibitions, 
and  it  kept  both  kinds  of  films  in  the  part  of 
the  building  which  it  occupied.  This  was 
known  to  the  defendant  company  as  early 
as  July  14,  1911,  when  a  representative  of  the 
owners  of  the  building  gave  notice  of  the  fact 
to  the  company.  On  at  least  two  or  three 
subsequent  occasions  the  insurance  company 
received  a  like  notice  that  inflammable  films 
were  stored  In  the  building.  It  made  no  ob- 
jection and  no  demand  for  an  increase  of 
premium  commensurate  to  the  risk;  on  the 
contrary,  it  gave  consent  to  the  owners  who 
had  insurance  on  the  whole  building  to  store 
such  films  in  the  building.  After  the  in- 
surance company  had  received  these  notices 
and  had  given  its  consent  to  the  owners  to 
store  combustible  films  in  the  building,  It 
received  the  premium  due  for  the  policy  is- 
sued to  the  plaintiff.  With  a  knowledge  of  ft. 
breach  of  the  warranty,  the  defendant  com- 
pany could  have  canceled  the  policy  and 
could  have  refused  to  receive  the  payment  of 
the  premium.  It  did  neither,  but  accepted 
the  premium  and  permitted  the  policy  to  con- 
tinue in  force  so  far  as  the  plaintiff  knew. 
Having  received  and  retained  the  benefits 
of  the  contract,  the  insurer  will  not  be  per- 
mitted, after  a  loss  has  occurred,  to  declare  a 
forfeiture  of  the  policy  and  thereby  deprive 
the  insured  of  fbe  protection  for  which  it 
paid  and  whldi  the  insurer  led  it  to  believe 
it  had. 
The  Judgment  is  affirmed. 
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(Supreme    Court   of    Pennsylvania.     May   11« 
1914.) 

1.  Minks  and  Minerals  (i  125*)— SrBrAcs 
SuPPOBT— Action  fob  Dauagbs— Bvidenok. 

Where,  in  an  action  for  damages  to  plain- 
tiff's house  and  surface  rights  from  removal  of 
underlying  coal,  plaintiff  admitted  that  defend- 
ant was  entitled  to  mine  the  coal  and  made  no 
claim  for  the  value  thereof,  it  was  not  error 
to  exclude  from  evidence  the  lease  for  the  coal 
[Bd.  Note. — For  other  cases,  see  Mines  and 
MlueraU,  Cent  Dig.  {  247 ;   Dec  Dig.  t  125.*] 

2.  Appeal   and   Ebbob   ({   204*)— Objection 
Below— Necessity. 

Refusal  to  strike  out  testimony  cannot  be 
reviewed  on  appeal,  where  no  objection  was 
made  to  the  testimony  when  it  was  offered ;  the 
proper  course  for  counsel  to  have  pursued  in 
such  case  being  to  request  the  court  to  instruct 
that  the  jury  disregard  the  testimony  and  to  a^ 
sign  error  to  the  refusal  of  such  request. 

[Ed.  Note. — For  other  cases,  see  Appeal  and. 
Error,  Dec  Dig.  g  204.*] 

3.  TBIAL     (I     234*)— INSTBUCTIONB— BVIDBNOB. 

AND  Mattebs  of  Fact. 

Where,  in  an  action  for  damages  to  plain- 
tiff's surface  rights  from  the  removal  of  under- 
lying coal,  the  jury  inspected  the  premises,  it 
was  not  error  to  instruct  that:  "Your  own  ob- 
servation of  what  you  saw  is  the  best  possible 
evidence.  *  •  *  Sworn  testimony  as  a  rule 
cannot  be  relied  upon  thoroughly,  •  •  •  but 
what  you  see,  •  •  *  especially  in  your  offi- 
cial capacity  as  jurymen,  is  the  best  possible 
evidence    to   guide  you" — especially   where   the 
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amonnt  of  the  verdict  did  not  indicate  tliat  the 
Jury  ignored  the  testimony  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  534-538,  566;    Dec.  Dig.  i  234.*] 

i.  Mines  and  Minbbals  ({  125*)— Subfack 
BdOHTS— Action  fob  Dauaqes— Scbmission 
OF  Issues— Evidence. 

In  an  action  for  damages  to  plaintiff's 
surface  rights  from  the  mining  of  coal,  evidence 
that  dynamite  was  used  for  blasting  in  defend- 
ant's mine  and  that  this  blasting  disturbed 
plaintiETs  property,  authorized  submitting  to  the 
.Jury  plaintiCTs  claim  for  damagea  due  to  blast- 
ing by  defendant. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  247 ;  Dec  Dig.  {  126.*] 

B.  Affeai.  and  Ebbob  (|  1067*)— Baxmlus 
Ebbob — Refusal  of  Instbuctions. 

Where,  in  an  action  for  damages  to  plain- 
tifCs  surface  rights  from  the  mining  of  coal, 
plaintiff's  claim  for  damages  for  coal  taken  was 
not  suptrorted  by  evidence,  and  his  claim  was 
limited  to  the  depreciation  in  value  of  his  land 
and  buildings,  refusal  of  the  court  to  instruct 
that  plaintiff  was  not  the  owner  of  the  coal 
under  his  lot  was  harmless. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
JBrror,  Cent  Dig.  S  4229;  Dec.  Dig.  g  1067.*] 

8.  Tbiai.  (t   251*)— Instbuctions— GoNFOBM- 

ITT  TO  Pleading  and  Pboof. 

Where,  in  an  action  for  damages  to  plain- 
tiff's surface  rights  from  the  mining  of  coal, 
plaintiff's  statement  of  claim  alleged  that  de- 
fendant had  removed  the  pillars  forming  the  di- 
rect and  lateral  support  of  plaintiff's  land,  there- 
by causing  the  damages  complained  of,  and  ther« 
was  evidence  that  defendant  was  negligent  in 
the  performance  of  the  work,  the  court  properly 
refused  to  charge  that  negligence  was  not  al- 
lied or  proven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  687-695;    Dec.  Dig.  i  261.*] 

7.  Tbial  ({   252*)— Instbuctions— CoNFOBU- 

rrr  to  Evidence  and  Facts. 

Where,  in  an  action  for  damages  to  plain- 
tUTs  surface  rights  from  the  mining  of  coal, 
diere  was  some  evidence  of  negligence,  the 
court  properly  refused  to  instruct  that  the 
measure  of  damages  for  the  removal  of  lateral 
support  is  the  injury  to  the  land  in  its  natu- 
ral condition  and  does  not  include  buildings 
or   other  improvements. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  fi  606,  596-612;   Dec.  Dig.  |  252.*] 

Appeal  from  Conrt  of  Common  Pleas, 
Schuylkill  County. 

Trespass  by  Charles  Weller  against  Ells- 
worth Colliery— John  H.  Davis— for  inju- 
ries to  the  surface  of  land  from  coal  mining 
operations.  From  a  Judgment  for  plaintUf, 
I>avl8  appeals.    Affirmed. 

Errors  assigned  were  various  rulings  on 
evidence.  Instructions  to  the  Jury,  and  an- 
swers to  points  referred  to  in  the  opinion  of 
the  Supreme  Court,  and  the  third  assign- 
ment, which  was  as  follows: 

(3)  The  court  erred  in  its  charge  to  the  jury, 
as  follows:  •  •  •  "To  enable  you  to  get  at 
the  truth  I  have  said  this  for  the  purpose  of  in- 
forming you  of  the  fact  that  your  own  eyes  and 
your  own  observation  of  what  you  saw  is  the 
best  possible  evidence  that  can  guide  you. 
Sworn  testimony  as  a  rule  cannot  be  relied  upon 
thoroughly,  because  there  is  always  more  or  less 
contradiction— honest  men  differ— but  what  you 
see,  that  is  within  your  own  personal  knowledge. 


coming  to  yon  espedally  In  your  official  capacity 
as  jurymen,  is  the  best  possible  evidence  to 
guide  you  gentlemen  in  getting  at  the  truth." 

Argued  before  BROWN.  MESTREIZAT, 
POTTER.  ELKIN,  and  MOSCHZISKER,  JJ. 

Geo.  M.  Roads,  of  Pottsville,  for  appellant 
William   Wilhelm,  of  Pottsville,  for  appellee. 

POTTER,  X  The  plaintiff  in  this  case  Is 
the  owner  of  a  lot  of  ground  with  a  two- 
story  frame  house  erected  thereon,  situated 
at  New  Castle,  SchuylkUl  county.  It  appears 
from  the  record  that  the  defendant  operated 
a  coal  mine,  part  of  which  was  situated  di- 
rectly under  plaintiff's  land.  Between  the 
years  1908  and  1911  plaintiffs  ground  crack- 
ed and  settled  to  such  an  extent  that  the 
house  was  badly  damaged.  It  was  alleged, 
and  testimony  was  offered  on  behalf  of  plain- 
tiff in  the  court  below  tending  to  show,  that 
the  injury  to  the  property  resulted  from  the 
removal  by  defendant  of  coal,  which  was 
necessary  to  the  support  of  the  surface  of  the 
land,  and  that  this  caused  the  ground  to 
sink  and  crack  and  resulted  in  the  wreck  of 
the  bouse.  Defendant,  on  fbe  other  hand, 
endeavored  to  show  that  the  damage  re- 
sulted from  operations  In  an  adjacent  mine 
for  which  he  was  not  responsible.  The  trial 
resulted  in  a  verdict  for  plaintiff.  From  the 
Judgment  entered  upon  this  verdict  the  de- 
fendant has  appealed. 

[1]  The  first  assignment  of  error  is  to  the 
action  of  the  trial  judge  in  sustaining  an 
objection  on  behalf  of  plaintiff,  to  the  ad- 
mission in  evidence  of  the  lease  to  defend- 
ant for  the  coal  mine  which  underlaid  plain- 
tiff's ground.  The  lease  was  offered  for  the 
purpose  of  showing  defendant's  title  to  the 
coal  and  his  right  to  mine  it,  and  also  for  the 
purpose  of  contradicting  plaintitTs  claim 
that  he  was  the  owner  of  the  coal  beneath 
the  surface.  It  appears,  however,  that  plain- 
tiff admitted  at  the  trial,  and  here  admits, 
that  defendant  was  entitled  to  mine  the  coal, 
and  plaintiff  made  no  claim  at  the  trial  for 
the  value  of  the  coal.  The  exclusion  of  the 
lease  does  not  therefore  appear  to  have  re- 
sulted In  any  harm  to  appellant 

[2]  The  second  assignment  of  error  is  to 
the  refusal  of  the  court  below  to  strike  out 
certain  testimony  of  the  witness  Strauch 
given,  while  under  cross-examination,  in  re- 
ply to  questions  of  the  trial  judge.  No  ob- 
jection was  made  to  the  testimony  at  the 
time  when  it  was  offered.  The  refusal  to 
strike  it  out  is  therefore  not  the  subject  of 
review  here.  The  proper  course  for  counsel 
to  have  pursued  was  to  have  requested  the 
court  to  instruct  the  jury  to  disregard  the 
testimony.  The  refusal  of  such  a  request 
might  have  been  assigned  as  error.  Mc- 
Dyer  v.  East  Fenna.  Rys.  Co.,  227  Pa.  641,  76 
Atl.  841. 

[3]  In  the  third  assignment,  it  Is  alleged 
that  the  trial  court  erred  in  charging  the 
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jury  with  respect  to  the  effect  as  evidence,  of 
what  they  had  personally  seen  while  Inspect- 
ing the  premises.  We  do  not  feel,  however, 
that  the  comment  of  which  complaint  Is 
made  necessarily  went  further  than  the  ac- 
knowledged rule,  which  la  that  the  Jury  may 
make  use  of  knowledge  acquired  by  a  rlew 
of  the  premises,  for  the  purpose  of  enabling 
them  better  to  understand  the  testimony  of 
the  witnesses,  and  to  determine  the  relative 
weight  of  conflicting  testimony  as  to  the  val- 
ues. Without  doubt  they  could  use  the  evi- 
dence of  their  senses  to  that  extent,  at  least. 
The  amount  of  the  verdict  does  not  indicate 
that  the  Jury  Ignored  the  testimony  of  the- 
witnesses.  Evidence  offered  upon  behalf  of 
plaintiff  tended  to  show  that  the  property  be- 
fore the  Injury  was  worth  from  $3,000  to 
$3,500  and  afterwards  was  worth  from  $200 
to  $400.  That  Indicated  a  minimum  depreda- 
tion of  $2,600,  which  was  the  amount  of  the 
verdict  Some  of  the  estimates  would  hare 
Justified  a  larger  award.  We  think  the  testi- 
mony was  sufficient,  if  credited,  to  support  a 
finding  by  the  Jury  that  defendant  was  re- 
sponsible for  the  Injury  to  plaintiff's  land 
and  buildings.  In  hla  general  charge  the 
trial  Judge,  after  using  the  language  of  which 
complaint  la  made  in  the  third  assignment, 
called  the  attention  of  the  Jury  specifically 
to  the  testimony  of  the  plaintiff's  witnesses 
as  to  the  amount  of  damages.  Defendant 
offered  no  evidence  on  this  subject. 

[4]  In  the  fourth  assignment  of  error  coun- 
sel for  appellant  cites  a  portion  of  the  charge 
which  included  a  reference  to  the  disturb- 
ance of  vertical  support  of  the  property  by 
blasting,  and  it  is  alleged  by  counsel  that  the 
evidence  does  not  support  any  claim  for  dam.- 
ages  due  to  blasting'  by  defendant  An  ex- 
amination of  the  record  does  show  that  dyna- 
mite was  used  for  blasting  in  appellant's 
mine,  and  there  was  testimony  tending  to 
show  that  this  blasting  disturbed  the  prop- 
erty of  appellee  We  think  this  evidence  was 
sufficient  to  Justify  the  submission  of  that 
question  to  the  Jury. 

[S]  In  the  fifth  assignment,  it  is  alleged 
that  the  trial  Judge  erred  in  refusing  to 
affirm  a  point  which  instructed  the  Jury  tliat 
the  plaintiff  was  not  an  owner  of  the  coal 
under  his  lot  It  Is  conceded  that  the  court 
below  erred  in  this  respect,  but  It  Is  contend- 
ed that  the  error  was  harmless.  In  plaintiff's 
statement  there  was  a  claim  for  the  value 
of  coal  taken.  But  no  evidence  was  offered 
in  support  of  this  Item,  and  on  the  trial  the 
claim  for  damages  was  limited  to  the  depre- 
dation In  value  of  the  land  and  buildings. 
Nothing  else  seems  to  have  been  submitted 
to  the  Jury  In  the  charge.  It  is  not  therefore 
apparent  that  the  error  In  answering  the 
point  could  have  harmed  the  defendant  in 
any  way. 

[$]  The  sixth  and  seventh  assignments  of 
error  are  to  Instructions  to  the  Jury  given  in 
answer   to   points  submitted  by   defendant, 


setting  forth  that  negligence  was  not  charged 
In  plaintiff's  statement,  and  that  there  was 
no  evidence  from  which  the  Jury  could  find 
that  the  defendant  was  negligent  In  the  work 
of  removing  the  coal.  While  In  his  statement 
plaintiff  did  not  charge  defendant  with  such 
negligence  directly,  he  did  aver  that  defend- 
ant has  "been  pursuing  a  method  known  as 
'robbing'  certain  veins  and  has  taken  away 
the  pillars  that  were  the  direct  and  lateral 
support  to  the  surface  of  plalntUTs  lot,  there- 
by causing"  the  damages  for  which  recovery 
was  sought  This  charge  was  supported  by 
the  testimony.  In  the  case  of  Noonan  v.  Par- 
dee, 200  Pa.  474,  this  court  said  (page  482  of 
200  Pa.,  60  Atl.  255,  page  256  [56  L.  R.  A.  410, 
86  Am.  St  Rep.  722]) : 

"Where  there  baa  been  a  horizontal  division  of 
the  land,  the  owner  of  the  subjacent  estate, 
coal,  or  other  mineral  owes  to  the  superincum- 
bent, owner,  a  right  of  support  This  is  an  ab- 
solute right  arising  out  of  the  ownership  of  the 
surface.  Good  or  bad  mining  in  no  way  affects 
the  responiibility ;  what  the  aur&ice  owner  has 
a  right  to  demand  is  sufficient  support  even, 
if  to  that  end,  it  be  necessary  to  leave  every 
pound  of  coal  untouched  nnder  bis  land." 

This  doctrine  was  again  reiterated  In  Ber- 
key  V.  C!oal  Mlntag  Co.,  229  Pa.  417,  78  Att. 
1004.    • 

In  the  present  case  it  was  therefore  un- 
necessary for  plaintiff  to  prove  negligence  on 
the  part  of  defendant,  in  order  to  maintain 
his  action  and  the  Jury  might  hfive  been  so 
instructed.  There  was,  however,  some  evi- 
dence tending  to  show  that  defendant  was 
negligent  In  the  performance  of  the  work, 
and  the  trial  Judge  therefore  rightfully  re- 
fused to  instruct  the  Jury  that  there  was  no 
such  evidence. 

[7]  The  ninth  assignment  of  error  is  to  the 
refusal  to  affirm  a  point  that  the  measure 
of  damages  for  the  removal  of  lateral  sup- 
port [a  the  injury  to  the  land  in  its  natural 
condition,  and  cannot  indude  injury  to  build- 
ings or  other  improvements.  The  point  was 
defectlTe  in  that  it  contained  no  qualification 
that  where  negligence  la  shown,  damages 
for  the  Injury  to  buildings  and  improvements 
may  be  recovered.  In  Matulys  v.  Coal  A 
Iron  Co.,  201  Pa.  70,  76,  77,  60  Atl.  823,  825, 
our  Brother  Brown  said  that: 

"There  can  be  no  recovery  for  injuries  to 
buildings  or  improvements  resulting  from  the 
withdrawal  of  such  support,  in  the  absence  of 
proof  of  negligence  or  carelessness  in  excavating 
or  mining  on  the  adjoining  land." 

Further  on  In  the  same  opinion  it  la  said 
that: 

"For  an  injury  to  buildings  *  •  •  an  ac- 
tion can  only  be  maintained  when  a  want  of  due 
care,  or  skill,  or  positive  negligence,  has  con- 
tributed to  produce  it" 

As  there  was  some  evidence  of  negligence 
in  this  respect.  It  was  not  error  to  decline 
the  point  as  drawn. 

We  see  no  merit  In  any  of  the  other  as- 
signments of  error.  The  case  was  dearly 
one  for  the  Jury,  and  In  the  manner  of  Its 
presentation  we  find  nothing  which  amounts 
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to  reversible  error.     The  verdict  seems  to 
have  been  warranted  by  the  evidence. 

The  assignments  of  error  are  all  overmled, 
and  the  judgment  la  affirmed. 

(24E  P».  W) 

liONGSTRETH  ef  aL  v.  CITT  OP  PHILA- 
DELPHIA et  aL 

(Sapreme  Covat  of  Pennaylvaiiia.     May  4, 
1914J 

1.  WOBDS  AND  PhbaSES  —  "MOBAI.  OBLIGA- 
TION.'.' 

A  "moral  obligation"  Is  a  duty  which  wonld 
be  enforceable  at  law  were  it  not  for  some  posi- 
tive rnle  which  exempts  the  parj7  in  that  par- 
ticular instance  from  legal  liability. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4580;    voL  8,  p.  7724.] 

2.  MUNIOIFAL    GOBPORATIONB    (J    860*)— CON- 
TRACTS—GOMFBNSATION  watt  BZXBA  WOBK— 

RioHT  TO  Allow. 

A  dty  cannot,  by  ordinance,  appropriate 
money  claimed  by  a  contractor  to  be  due  for 
extra  work,  where  there  is  no  moral  obligation 
to  malce  such  payment. 

fEjd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ({  181&-1818;  Dec. 
Dig.  (  860.*] 

3.  Municipal  Cospokations  (8  860*)— Cow- 
,  TBACT8— Compensation  fob  £xisa  wo0K— 

Obligation  to  Pay. 

A  dty  is  under  no  moral  obligation  to  pay 
a  contractor  anything  additional  for  alleged  ex- 
tra work  where  be  nas  been  fully  paid  under 
the  terms  of  his  contract  for  everything  done 
by  him. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  Si  ^2,  S92Vt;  Dec. 
Dig.  I  360.*] 

4.  Apfkal  and  Ebbob  (S  1010*)— Findirob  or 

Fact— Evidence. 

In  a  contractor's  action  against  a  dty  for 
compensation  for  alleged  extra  work,  a  finding 
that  he  had  been  paid  under  his  contract  for  all 
work  done  could  not  be  distnrbed  on  appeal, 
when  sustained  by  evidence. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  8979-3982,  4024;  Dec 
Dig.  t  1010.*] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equity  for  an  Injunction  by  William 
M.  Longstreth  and  others  against  the  City  of 
Philadelphia  and  others.  From  decree  grant- 
ing an  injnnctioD  defendants  Josepb  M. 
Smith  and  others,  executors  of  the  estate  of 
Michael  O'Ronrke^  deceased,  appeal.  Af- 
firmed. 

Ralston,  J.,  In  the  court  below,  filed  the 
following  opinion: 

On  March  29,  1909,  the  coundls  of  the  dty 
of  Philadelphia  passed  a  resolution  which  redt- 
ed  as  follows:  "Whereas,  Michael  O'Rourke, 
under  contract  with   the  dty  of  Philadelphia, 

.  constructed  the  Aramingo  Main  Sewer,  between 
Richmond  street  and  the  bulkhead  hne,  on  a 
basis  of  unit  prices,  and  dnring  the  constmc- 

'tion  of  the  portion  east  of  Richmond  street 
certain  changes  were  authorized  in  the  plans 
for  said  work  entailing  additional  cost,  not  rep- 
resented by  unit  prices,  of  forty-six  thousand 
seven  hundred  and  twenty  (46,720)  dollars,  the 
said  amount  being  the  net  cost  between  building 
in  water  as  contemplated,  and  pumping  out 
water,  building  of  fiumes,  coffer  dams  and  rent- 
al  ol  wharves,   etc.;    tbe   dty   saved   by   said 


change  of  plan  on  unit  prices  the  sum  of  thir- 
ty-eight thousand  three  hundred  and  thirty-one 
(38,£K(1)  doUars  and  sixty  (60)  cents,  for  aU  of 
wliich  additional  cost  no  compensation  was  al- 
lowed him,  althoueh  the  total  di^  did  not  ex- 
ceed the  limit  of  tie  contract" 

After  other  redtals  it  was  resolved  that  the 
mayor  be  authorized  to  appoint  an  arbitrator 
to  investigate  and  adjust  tiie  daim  of  Michael 
O'Rourke  and  to  transmit  the  decision  of  the 
arUtrator  to  coundls.  In  accordance  with  this 
resolution  the  mayor  appointed  J.  J.  De  Kin- 
der, Esq.,  as  arbitrator,  who,  on  Julv  26,  1910, 
filed  Ms  opinion,  finding  in  favor  of  O'Rourke 
in  the  sum  of  $30,722.22,  with  interest  from 
November  10, 1902. 

On  March  16,  1911,  conndlB  passed  an  ordi- 
nance appropriating  to  the  department  of  pub- 
lic works  $46,083.30,  and  authorized  and  di- 
rected the  director  of  that  department  to  draw, 
and  the  dty  controller  to  countersign,  a  war- 
rant for  that  amount  in  favor  of  the  estate  of 
Michael  O'Rourke. 

The  present  bill  was  filed  by  taxpayers  of  the 
dty,  and  prays  that  the  controller  be  enjoined 
from  countersijjning,  and  the  dty  of  Pliiladel- 
pbia  from  paying,  any  warrants  drawn  to  the 
order  of  the  estate  of  Michael  O'Rourke  in 
payment  of  the  sums  appropriated  by  this  or- 
dinance of  councils. 

If  the  dty  was  under  any  legal  or  moral  obli- 
gation to  pay  this  claim,  tbe  ordinance  is  val- 
id. If  there  Is  no  obligation,  legal  or  moral. 
upon  tbe  city,  then  the  ordinance  is  an  attempt 
to  make  a  gift  of  the  dty's  money,  and  is  void, 
as  being  beyond  the  power  of  councils.  It  is 
contended  on  the  part  of  the  plaintiffs  that  the 
dty  was  under  no  legal  or  moral  obligation  to 
pay  the  daim,  while,  on  the  other  hand,  the  ex- 
ecutors of  Michael  O'Rourke  contend  that  the 
dty  was  imder  a  moral  obligation  to  make  the 
payment 

[I]  In  order  to  determine  this  question  it  is 
necessary  to  know  exactly  what  is  meant  by 
the  term  "moral  obligation."  In  Hawkes  v. 
Saunders,  Cowp.,  289,  Lord  Mansfield  said: 
"Where  a  man  is  under  a  moral  obligation 
which  no  court  of  law  or  equity  can  enforce, 
and  promises,  the  honest  and  rectitude  of  the 
thing  is  a  consideration."  This  doctrine  prevail- 
ed in  the  English  law  for  some  years.  It  was 
attacked  in  a  note  to  the  case  of  Wennall  v. 
Adney,  8  Bos.  &  Pul.  248,  and  the  condusion 
reached  by  tbe  writers  of  the  note  was  declar- 
ed to  be  correct  in  Eastwood  v.  Kenyon,  11 
Ad.  &  EI.  438. 

It  was  never  held  that  every  moral  obliga- 
tion was  a  consideration  for  a  promise,  but,  on 
the  contrary,  the  principle  was  limited  to  a  few 
instances  which  might  better  have  been  put 
upon  the  ground  of  waiver  or  ratification;  as, 
for  instance,  a  promise  to  pay  a  debt  incurred 
during  infancy  or  coverture,  or  one  that  has 
been  barred  by  the  statute  of  limitations  or 
bankruptcy.  See  Langdell,  Summary  of  the 
Law  of  Contracts,  {  71;  Leake  on  Contracts, 
615;  Pollock  on  Contracts,  169;  also  Hare  on 
Contracts. 

The  principle  was  considered  in  Kennedy  v. 
Ware,  1  Pa.  445,  44  Am.  Dec.  145  (1845),  in 
which  the  doctrine  as  stated  by  Lord  Mansfield 
was  repudiated.  Gibson,  C.  J.,  said:  "It  is 
shown  by  a  masterly  review  of  all  the  cases  in 
a  note  to  Wennall  v.  Adnev,  3  Bos.  &  Pul.  248, 
that  Lord  Mansfield's  prindple  was  intended 
for  cases  in  which  tbe  promisor  has  received 
an  actual  benefit,  but  is  protected  from  liabil- 
ity for  it  by  some  statute  or  stubborn  rule  of 
law.  All  the  cases  put  forth  by  him  for  the 
sake  of  illustration  are  certainly  of  that  stamp. 
'Indeed  Lord  Mansfield,  appears,'  adds  the  an- 
notator,  'to  have  used  the  term  moral  obliga- 
tion, not  as  expressive  of  any  vague  or  unde- 
fined claim  arising  from  nearness  of  relation- 
ship,   but    of    those   imperative    duties   which 
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would  be  enforceable  at  law  were  it  not  for 
some  positive  rule  which,  with  a  view  to  gener- 
al benefit,  exempts  the  party  in  that  particular 
instance  from  legal  liability.' " 

See,  also,  Accommodation  Loan  &  S.  F.  As- 
sociation V.  Stocemetz,  29  Pa.  534. 

This  language  is  repeated  by  Chief  Justice 
MitcheU  in  Bailey  v.  PhUadelphia,  16T  Pa.  569. 
at  page  573,  31  AtL  925,  at  page  927  (46  Am. 
St.  Rep.  691).  In  that  case  a  teacher  was  elect- 
ed supervising  principal  by  a  sectional  school 
board.  After  she  had  entered  upon  the  per- 
formance of  her  duties,  the  board  of  education 
refused  to  confirm  her  election  and  regraded 
the  school  so  as  to  dispense  with  the  office  of 
supervising  principal.  She  held  herself  readv 
at  all  times  to  perform  her  duties  as  principal, 
and  brought  suit  to  compel  the  board  of  educa- 
tion to  certify  her  name  on  the  roll  of  teach- 
ers, but  the  suit  was  decided  against  her. 
Councils  subsequently  appropriated  money  to 
pay  her  salary,  and  the  ordinance  was  held  to 
be  valid.  Chief  Justice  MitcheU  held  that  the 
law  does  not  prohibit  the  dt?  from  recognizing 
a  moral  obligation  as  defined  above;  that  is 
to  say,  that  "there  is  nothing  in  the_  law  or 
In  sound  public  policy  to  prohibit  the  citty  from 
being  honest,  and  paying  its  bona  fide  debts 
which  are  good  in  consequence  and  justice, 
though  for  sufficient  other  reasons  there  is  a 
general  rule  which  prevent*  them  from  being 
enforceable  by  law." 

The  term  "moral  obligation"  being  understood 
as  meaning  "a  duty  which  would  be  enforceable 
at  law  were  it  not  for  some  positive  rule  which 
exempts  the  party  in  that  particular  instance 
from  legal  liability,"  it  remains  to  determine 
whether  there  was  any  such  obligation  upon  the 
part  of  the  dty  in  the  present  case. 

The  history  of  the  case  briefly  is  as  follows: 
On  August  25,  1899,  Michael  O'Rourke  enter- 
ed into  a  written  contract  with  the  dty  for  the 
construction  of  a  sewer  in  the  Aramingo  canal. 
The  prices  fixed  by  the  contract  were  for  items 
of  work  completed  and  in  place,  with  no  addi- 
tional allowance  to  the  contractor  for  labor, 
dredging,  pumping,  or  any  work  inddental  to 
the  building  of  the  sewer.  At  the  request  of 
the  contractor,  the  dty  assented  to  a  change  in 
the  method  of  building  a  part  of  the  sewer.  By 
the  original  contract  a  section  of  the  sewer  was 
to  be  Doilt  under  water  by  lowering  blocks  of 
concrete  upon  pile  heads.  The  contractor  pre- 
ferred to  build  a  bulkhead  between  two  piers, 
pump  out  the  water,  and  build  the  sewer  above 
water  or  "in  the  dry."  This  was  accordingly 
done,  and  the  contractor  was  paid  the  prices 
fixed  In  the  contract  for  all  material  used  in 
the  construction  of  the  sewer.  The  total 
amount  to  be  expended  under  the  contract  was 
not  to  exceed  $200,000.  The  total  amount  paid 
to  the  contractor  for  the  work  done  under  the 
contract,  according  to  the  prices  fixed  in  the 
contract,  amounted  to  ¥161,096.30.  The  con- 
tractor thereupon  brought  suit  against  the  city 
and  claimed  to  recover  the  amount  it  cost  him 
to  build  the  bulkhead  between  the  piers,  flumes, 
and  so  forth,  which  were  necessary  in  order  to 
build  the  sewer  "in  the  dry,"  namely  $46,720. 
As  this  amount  added  to  what  he  had  already 
received  would  exceed  the  sum  of  $200,000,  the 
extreme  price  limited  in  the  contract,  the  claim 
was  reduced  to  $38,903.70;  that  is,  the  differ- 
ence between  the  amount  paid  him,  $161,006.30, 
and  the  price  limited  in  the  contract,  $200,000. 
This  case  was  tried  before  a  judge  without  a 
Jury  and  dedded  in  favor  of  the  city,  on  the 
ground  that  the  prices  fixed  in  the  original  con- 
tract induded  all  labor,  machinery,  material, 
and  so  forth  necessai?  to  the  completion  of 
the  work,  and  that  the  contractor  was  not  en- 
titled to  recover  for  work  and  material  not  en- 
tering into  the  construction  of  the  sewer,  but 
expended  in  inddental  work  in  order  to  build 
the  sewer  "in  the  dry."  No  appeal  was  tak- 
en from  this  dedsion.  The  facts  as  outlined 
above  and  the  decision  of  the  court  thereon  are 


more  fnlly  set  out  !n  the  findings  of  fact  and 
conclusions  of  law  and  the  opinion  of  the  court 
in  the  case. 

The  suit  having  been  dedded  adversely  to  the 
plaintiff,  the  ordinances  of  coundls  hereinbefore 
mentioned  were  passed,  and  the  plaintiff  pre- 
sented a  daim  before  the  referee.  This  claim 
was  not  the  same  as  that  upon  which  the  suit 
was  brought,  namely,  for  the  extra  expense  of 
building  the  bulkhead,  flumes,  and  so  forth,  in 
order  to  construct  the  sewer  "in  the  dry,"  but 
the  contractor  daimed  that  if  the  work  bad 
been  done  nnder  water,  or  "in  the  wet,"  as 
originally  contemplated  by  the  dty  engineers, 
he  would  have  recdved,  according  to  the  prices 
fixed  by  the  contract,  $191,818.50,  whereas,  by 
the  method  adopted  by  him  less  labor  and  ma- 
terial were  required,  so  that,  although  he  was 
paid  according  to  the  terms  of  the  contract  for 
all  the  work  done,  be  received  only  $161,096.30, 
or  $30,722.20  less  than  he  would  have  received 
had  the  original  plans  been  followed.  A  state- 
ment showing  the  difference  between  the  work 
actually  done  and  what  would  have  been  neces- 
sary under  the  original  plans  will  be  found  at 
page  190  et  seq.  of  the  referee's  report  The 
contractor  therefore  contends  that  If  the  sewer 
had  been  constructed  under  the  original  plan 
it  would  have  cost  the  dty  $38331.60  more 
than  it  did  cost 

There  can  be  no  doubt  as  to  the  character  of 
the  claim,  because  it  is  fully  set  out  in  the  tes- 
timony taken  before  the  referee,  and  the  ref- 
eree awards  to  the  contractor  $30,722.20,  which 
is  the  difference  between  what  the  contractor 
said  the  work  would  have  cost  if  the  original 
plans  bad  been  followed  ($191,818.50)  and  what 
it  coat  actually  ($161,096.30).  The  claim  of  the 
contractor  is  therefore  for  money  to  which  he 
daims  he  would  have  been  entitled  if  he  had 
done  the  work  and  furnished  the  materials  as 
originally  planned.  It  is  impossible  to  deter- 
mine how  much  the  contractor  would  have  re- 
ceived had  the  work  been  done  as  originally 
contemplated,  because  the  calculation  is  based 
entirely  upon  the  estimate  of  the  engineers, 
which  was  merely  an  approximate  calculation. 
However,  whether  or  not  the  contractor  would 
have  been  entitled  to  more  money  if  he  had 
done  the  additional  work,  the  fact  remains  that 
he  did  not  do  the  worlc  His  claim  is  for  work 
which  was  not  done  but  which  might  have  been 
done  if  the  change  of  plan  had  not  been  made. 
He  does  not  claim,  nor  has  any  attempt  been 
made  to  show,  that  he  has  not  been  paid  ac- 
cording to  the  contract  for  all  the  work  that 
he  did,  and  his  contention  may  be  thus  stated: 
He  might  have  got  more  money  if  he  had  done 
more  work;  he  did  not  do  the  work,  hence  the 
money  was  saved  to  the  city;  therefore  he 
should  recdve  the  amount  saved;  in  other 
words,  the  city  should  pay  him  for  work  he  did 
not  do,  in  order  that  he  should  receive  as  much 
as  he  had  expected  to  get. 

The  learned  referee  finds  that  "the  expense 
to  the  contractor  in  following  out  his  own  ideas, 
to  which  the  city  acquiesced,  was  far  in  excess 
of  what  it  would  have  cost  him  had  he  gone 
ahead  and  simply  adhered  to  the  modus  oper- 
andi specified  in  the  agreement  of  August  25, 
1899." 

There  is  no  evidence  to  warrant  this  finding. 
It  is  true  that  in  the  case  tried  before  the  court 
the  cost  of  erecting  the  cofferdam,  flumes,  and 
so  forth  was  stated,  but,  on  the  other  hand,  the 
expense  to  which  the  contractor  would  nave 
been  put  had  he  followed  the  original  plan  is 
not  given.  Chief  Engineer  Webster  enumerat- 
ed some  of  the  expenses  inddental  to  the  build- 
ing of  the  sewer  under  water,  such  as  floating 
pile  drivers,  platforms,  extra  heavy  derricks  to 
lower  blocks  of  concrete  wdghiug  70  tons,  the 
building  of  tramways,  &c.  Until  the  cost  of 
these  appliances  is  determined,  it  is  impossible 
to  say  whether  or  not  the  method  pursued  by 
the  contractor  was  more  or  less  expensive  than 
that  contemplated  in  the  original  plana. 
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The  learned  referee  alao  aaya:  "Where  the 
fixed  charge  has  once  heen  debited  a^inst  a 
given  unit  quantity,  and  this  quantity  is  after- 
wards largely  reduced,  every  unit  of  the  reduc- 
ed quantity  must  be  taxed  with  an  additional 
amount  to  make  up  the  difference."  This  would 
seem  to  mean  that  where  a  contractor  bids  on 
an  estimated  amount  of  work,  and  the  work 
turns  out  to  be  less  than  estimated,  the  con- 
tractor is  likely  to  lose  money,  or  at  least  not 
to  make  as  much  aa  he  had  expected. 

In  the  estimate  of  the  quantities  of  work  at- 
tacbed  to  the  specifications  of  the  contract,  it 
is  expressly  stated  that  the  estimates  are  ap- 
proximate only,  and  the  contractor  must  satis- 
fy himself  and  verify  their  accuracy,  and  will 
not  be  allowed  to  set  up  any  claims  against  the 
city  based  on  the  inaccuracy  of  the  estimates 
or  the  amount  of  the  work  to  be  done  or  quan- 
tities of  materials  to  be'  furnished  under  the 
contract  The  approximate  quantities  are  not 
to  be  used  in  making  payments,  but  payments 
will  be  made  upon  quantities  determined  by 
the  chief  engineer  as  thet  work  progresses. 

Therefore  the  quantity  of  work  stated  in  the 
Mtimates  as  probably  necessary  has  no  relation 
to  the  amount  of  pay  which  the  contractor  was 
to  receive.  He  is  to  be  paid  for  the  amount  of 
work  which  he  does,  and  not  for  the  amount  of 
work  which  the  engineers  estimated  that  he 
would  probably  be  required  to  do. 

The  claim  made  by  O'Rourke  in  the  suit 
against  the  city  was  not  allowed,  on  the  ground 
that  it  was  for  work  which  by  his  contract  he 
was  bound  to  do,  and  that  he  had  been  paid  all 
that  he  was  entitled  to  under  the  contract. 

The  claim  presented  before  the  referee  was 
for  work  which  O'Bourke  did  not  do,  but  which 
he  claimed  he  would  have  done  if  a  change  in 
the  method  of  performance  had  not  been  made. 

The  court  finds: 

1.  That  the  city  was  under  no  legal  obligation 
to  pay  O'Rourke  as  claimed. 

2.  That  the  city  was  under  no  moral  obliga- 
tion to  pay  O'Rourke  either  for  the  cost  of 
doing  the  work  "in  the  dry,"  or  for  the  work 
which  he  claims  he  would  have  done  had  the 
•ewer  been  built  "in  the  wet,"  but  which  he 
did  not  do. 

In  O'Ronrke  ▼.  Philadelphia,  211  Pa.  79,  60 
Atl.  499,  a  case  somewhat  similar  to  the  pres- 
ent one,  Mr.  Justice  Mestrezat  said:  "There  is 
but  a  single  question  involved  in  this  appeal, 
and  it  Is  whether  councils  can,  by  the  ordi- 
nance presented  as  the  basis  of  this  claim,  hind 
the  city  to  pay  for  work  done  in  pursuance  of 
a  written  contract  for  which  the  dty  has  paid 
the  price  stipulated  in  the  contract  To  state 
the  question  would  seem  to  be  a  full  and  com- 
plete answer  to  it  against  the  contention  of 
the  plaintiff."  This  language  ia  appropriate  to 
the  present  case,  except  that  the  claim  here 
is  for  work  which  the  contractor  did  not  per- 
form. 

For  the  reasons  stated,  the  relief  prayed  for 
in  the  bill  will  be  granted.  Counsel  will  pre- 
pare a  decree.  The  defendants  will  pay  the 
costs. 

Tlie  conrt  found,  inter  alia,  as  follows: 
"6.  The  contractor  built  the  sewer  in  a  good 
and  workmanlike  manner,  according  to  the  con- 
tract as  modified  by  the  above  letters,  and  was 
paid  for  all  the  items  of  work  entering  into  the 
construction  of  the  sewer,  according  to  the 
prices  named  in  his  proposal,  a  total  amount 
of  $161,096.30." 

"10.  If  the  sum  now  claimed  by  -virtue  of  the 
ordinance  in  suit  is  the  amount  of  money  which 
the  contractor  spent  in  the  construction  of 
dams,  shoring,  false  work,  and  other  temporary 
work  in  connection  with  the  construction  of  the 
newer  from  Richmond  street  to  the  bulkhead, 
then  under  the  contract  the  unit  prices  therein 
specified    included    payment    for    all    of    these 


items.  And  the  contractor,  therefore,  was  paid 
for  them  by  the  express  terms  of  tiie  contract, 
and  there  is  no  moral  obligation  on  the  part  of 
the  city  to  pay  him  or  his  representatives  any 
of  the  sums  claimed." 

Exceptions  were  filed  by  the  executors  of 
the  estate  of  Michael  O'Rourke,  which  were 
afterwards  dismissed,  and  the  following  de- 
cree entered: 

And  now,  November  20,  1913,  this  cause  came 
on  to  be  further  heard  at  this  term,  and  was 
argued  bgr  counsel,  and  upon  consideration 
thereof,  it  is  ordered,  adjudged,  and  decreed  as 
follows,  vix.:  That  John  M.  Walton,  city  con- 
troller, be  perpetually  restrained  from  counter- 
signing, and  the  city  of  Philadelphia  from  pay- 
ing, any  warrants  drawn  to  the  order  of  the 
estate  of  Michael  O'Rourke,  deceased,  in  pay- 
ment of  the  sums  mentioned  in  the  ordinance 
of  March  16,  A.  D.  1911,  annexed  to  the  bill  of 
complaint  as  Exhibit  A,  or  any  of  them,  and 
that  plaintiffs  shall  recover  costs. 

The  executors  of  the  estate  of  Midiael 
O'Rourke,  deceased,  appealed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKBB,  33. 

John  G.  Johnson  and  John  U  Bams,  botb 
of  Philadelphia,  for  appellants.  Thomas 
Raeburn  White,  of  Pliiladelptila,  for  appel- 
lees. 

PER  CURIAM.  [2-4]  The  court  below 
found  as  a  fact  that  appellants'  decedent, 
who  had  a  contract  with  the  dty  of  Philadel- 
phia in  connection  with  the  construction  of 
a  sewer,  had  been  fully  paid  for  all  the  work 
called  for  by  his  contract,  and  tliat,  as  he 
had  done  nothing  additional,  there  was  no 
moral  obligation  resting  upon  the  dty  to 
pay  him  more.  Under  this  finding,  which 
is  not  to  be  disturbed,  because  sustained  by 
the  evidence,  the  ordinance  of  the  dty  coun- 
dls,  awarding  him  more,  was  invalid. 
O'Rourke  v.  Philadelphia,  2U  Pa.  79,  60  Atl. 
499;  Cunningham  v.  Dunlap,  242  Pa.  341,  89 
Atl.  129. 

Decree  affirmed  at  appellants'  costs. 


*(245  Pa.  ase) 

In  re  BlJlRTIN'S  ESTATE. 

Appeal   of  ACLY. 

(Supreme  Conrt  of  Pennsylvania.     May  4, 
1914.) 

1.  EiXXCDTORS  AND  Adminibtbatobs  (|  626*) — 
Adjudication  of  Anoillaky  Advinistba- 
tob'8  Account— DiSTBiBuTioN—DiscBETioN. 

On  the  adjudication  of  an  ancillary  admin- 
istrator's account,  the  orphans'  court  may  in  its 
discretion  either  distribute  the  fund  among  tiie 
parties  entitled  to  it,  or  remit  it  to  the  forum 
of  the  domicile  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  2350-2354; 
Dec.  Dig.  (  526.*1 

2.  Executors  and  Aduinistbatobs  ({  315*)— 
Adjudication  of  Ancillaby  Administba- 
tob'b  Account— Distbibution—Discbetion. 

Where,  on  the  adjudication  of  the  account 
of  an  ancillary  administrator,  it  appeared  that 
testatrix  was  a  citizen  of  and  resided  in  France 
at  the  tivie  of  her  death,  and  that  the  interpre- 
tation of  the  French  Uiw  applicable  to  distribu- 
tion of  decedents'   estates   was  necessary   to   a 
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proper  detennlnatlon  of  a  claim  of  legacy  pre- 
sented to  the  accountant  by  a  citizen  of  this 
cound>y,  the  auditing  judge  properly  exercised 
his  discretion  in  holding  that  the  claimant  would 
have  to  establish  the  validity  of  her  legacy  in 
the  domiciliary  jurisdiction  before  payment 
would  be  ordered  in  the  ancillary  proceedings, 
and  in  directing  that  a  fund  sufficient  to  meet 
the  claimant's  legacy  be  retained  in  the  account- 
ant's hands  to  await  the  decision  of  the  French 
court 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ti  129S-1314; 
Dec.  Dig.  I  315.*] 

Appeal  from  Otpbans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Helen  Mal- 
cotauson  Serrlll  Berlin,  deceased.  From  a 
decree  dismissing  exceptions  to  adjudication, 
Julia  Ady  appeals.    Affirmed. 

The  auditing  Judge,  Anderson,  J.,  in  the 
court  below,  stated  the  facta  in  part  as  fol- 
lows: 

The  testatrix,  who  was  by  birth  an  American 
citizen,  had  intermarried  with  a  Frenchman,  M. 
Bertin,  and  thus  became  a  citizen  of  France. 
The  marriage  was  under  the  French  law  of 
separate  estates,  by  which  married  women  re- 
tain the  control  of  their  property  after  mar- 
riage. She  died  domiciled  at  Pans,  France,  In 
Febmary,  1910,  and  left  her  surviving  her 
said  husband  and  a  daughter,  Evelyn  Serrill 
Bertin,  and  a  last  will  and  testament  with  codi- 
cil thereto,  both  dated  July  29,  1904,  and  duly 
admitted  to  probate  in  this  jurisdiction,  and 
upon  which  ancillary  letters  of  administration 
c.  t.  a.  issued  to  the  accountant  July  8,  1910. 

By  her  will,  after  reciting  that  she  had,  by 
deed  bearing  even  date  therewith,  made  a  dona- 
tion of  the  whole  of  her  estate  to  her  husband, 
with  the  stipulation  that  in  case  of  the  existence 
of  children  at  the  time  of  the  distribution  of 
her  estate  the  donation  would  be  subject  to  the 
reduction  required  by  French  law,  and  stating, 
"My  testament  whicn  I  am  about  to  make  has 
therefore  no  other  object  than  to  provide  for 
the  case  in  which  I  should  die  a  widow  without 
children,"  she  gave,  inter  alia,  to  Julia  Acly  the 
sum  of  one  hundred  and  twenty-five  thousand 
francs. 

By  "codicil  to  my  testament  for  the  Case  in 
which  I  should  die  without  having  made  pro- 
vision concerning  my  daughter,"  she  provided 
that  Julia  Acly  should  have  the  care  of  her 
daughter  ahd  direct  her  education,  and  after 
providing  for  the  payment  of  her  expenses,  etc., 
she  gave  Miss  Acly  125,000  francs,  to  be  paid 
either  at  the  death  or  on  the  day  of  the  mar- 
riage of  the  said  daughter,  with  interest  at  legal 
rates  from  the  date  of  her  death  to  the  day  of 
the  death  or  marriage  of  her  said  daughter. 

At  the  audit  claim  was  made  on  hehalf  of 
Miss  Julia  Acly  for  payment  of  the  said  legacy 
of  125,000  francs  witii  interest  thereon,  ac- 
cording to  the  terms  of  the  codicil,  out  of  the 
fund  now  accounted  for  in  this  Jurisdiction.  It 
was  shown  that  the  testatrix's  daughter  had  aft- 
er testatrix's  death  been  declared  a  major  or  of 
a«e  by  her  father,-  under  the  provisions  of 
Srench  law,  before  attaining  the  age  of  21 
years,  and  that  she  was  married  on  December 
10,  1912.  It  was  also  shown  that  all  the  debts 
of  the  testatrix  in  France  had  been  paid. 

Objection  to  the  claim,  however,  was  made  on 
the  ground  that  the  legacy  in  the  will  was  de- 
pendent upon  the  testatrix  dying  a  widow  and 
without  children,  and  that  as  testatrix  was  snr- 
vived  by  her  husband  and  child  the  legacy  under 
the  will  never  took  effect;  and  that  the  legacy 
under  the  codicil  was  predicated  upon  the  lega- 
tee's having  the  care  and  education  of  testatrix's 


daughter,  and  that  she  did  not  perform  this 
duty.  It  was  further  objected  that  under  the 
circumstances  of  the  case  (the  husband  and 
child  having  both  survived  testatrix),  the  legacy 
was  invalid  under  the  French  law.  Counsel  for 
the  daughter  claimed  the  entire  fund  on  her  be- 
half as  universal  heir  under  the  French  law,  and 
both  he  and  counsel  for  the  accountant  asked 
that  the  fund  be  rendtted  to  the  domicile  for 
distribution  under  the  laws  of  France,  where 
all  claims  might  be  properly  and  definitely  ad- 
judicated. 

It  appeared  that  the  claimant,  who  was  a  na- 
tive of  the  state  of  New  York,  had  resided  for 
some  years  in  New  Jersey,  went  to  France, 
came  back  to  New  Jersey,  and  subsequently  at 
the  instigation  of  the  testatrix  returned  to 
France  and  acted  as  governess  for  her  daughter 
for  some  years,  and  then  established  herself  in 
Paris  taking  apartments  there  for  the  purpose  of 
receiving  and  educating  young  American  ladies 
who  might  come  to  that  conntry  for  that  pur- 
pose. She  was  in  France  prior  to  the  making 
of  the  will,  at  the  time  of  its  execution,  re- 
sided there  at  the  time  of  testatrix's  death,  and 
for  some  time  thereafter.  She  subsequently 
came  back  to  New  Jersey  and  re-established  a 
residence  in  that  state,  where  she  now  resides. 

The  auditing  jndsre  decided  that  the  fund  for 
distribution  should  be  remitted  to  the  jurisdic- 
tion of  the  domicile  for  such  action  as  the  court 
of  France  might  take  as  to  the  claim,  subject, 
however,  to  an  agreement  by  counsel  represent- 
ing the  universal  heir  that  a  fund  safficient  to 
meet  the  legacy  should  be  retained  in  the  hands 
of  the  accountant  to  await  the  determination  of 
the  question  by  the  French  court 

Exceptions  to  the  adjudication  were  dis- 
missed by  Lamorelle,  J. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Clement  B.  Wood  and  Charles  B.  Morgan, 
both  of  Philadelphia,  for  appellant  H.  Gor- 
don McCouch  and  Edward  Hopkluson,  Jr., 
both  of  Philadelpliia,  for  appellee. 

MESTREZAT,  J.  [1]  We  agree  entirely 
with  the  conclusion  of  the  learned  court  be- 
low, and  that  it  entered  a  proper  decree  un- 
der the  facts  and  law  applicable  to  the  case. 
The  question  Involved  Is  not  one  of  Jurisdic- 
tion, but  of  the  proper  exercise  of  the  discre- 
tionary power  of  the  court  to  require  the 
claimant,  under  the  facts,  to  establish  the 
validity  of  her  legacy  in  the  domiciliary  ju- 
risdiction before  the  ancillary  Jurisdiction  will 
direct  its  payment  out  of  the  fund  for  dis- 
tribution In  this  proceeding.  In  Dent's  Ap- 
peal, 22  Pa.  514,  520,  It  Is  said : 

"But  it  must  be  remembered  that  this  Is  not 
a  question  of  jurisdiction,  but  merely  one  of 
judicial  discretion.  •  •  *  From  these  au- 
thorities it  is  clear  that  the  orphans'  court  had 
a  right  to  exercise  its  discretion  in  deciding 
whether  it  would  distribute  the  fund  itself, 
among  the  parties  entitled  to  it  or  remit  it  to 
the  forum  of  domicile  for  the  purpose.  And  the 
question  before  us  is  whether  there  has  been 
such  an  unwise  exercise  of  that  discretion  as 
to  justify  a  court  of  review  in  reversing  the  de- 
cree." 

[2]  In  the  exhaustive  opinion  filed  by  the 
learned  auditing  Judge  it  is  said.  Inter  alia: 

"It  would  seem  to  the  auditing  judge,  there- 
fore, after  careful  consideration  of  the  authori- 
ties, a  proper  exercise  of  discretion  to  require 
that  this  matter  be  referred  to  the  courts  of  the 
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domicile  so  tbat  an  aatboritatlTe  decree  might 
be  obtained  under  that  law  as  to  the  rights  of 
the  claimant,  especially  in  view  of  the  fact  tliat 
both  at  the  time  of  the  making  of  the  will  and 
of  the  testatrix's  death,  and  for  some  time  there- 
after, the  ))resent  claimant  was  resident,  if  not 
domiciled,  in  Paris,  where  the  will  was  pro- 
bated, and  by  the  public  probate  was  put  upon 
notice  of  it;  contents,  and  could  without  extra 
trouble  and  costs  have  made  her  claim  to  in- 
tervene In  the  courts  of  the  domicile.-  Her  pres- 
ent situation  as  a  resident  of  this  country  grows 
out  of  her  voluntary  act  in  leaving  the  place  of 
the  testatrix's  domicile  since  her  death,  and  the 
hardship,  if  there  be  any,  would  seem  quite  as 
grievous  upon  the  universal  heir  to  defend 
against  the  claim  here." 

The  facts  of  this  case,  as  pointed  ont  In 
the  adjudication,  clearly  justified  the  action 
of  the  court  below.  Madame  Helen  Malcolm- 
son  Serrlll  Bertin,  the  testatrix,  since  her 
marriage  in  Philadelphia  In  1890  had  resided 
In  and  was  a  citizen  of  France,  where  she 
died  In  February,  1910.  JuUa  Ady,  a  dtlzen 
of  this  country  and  the  claimant  In  this  pro- 
ceeding, went  to  Paris  in  1892  after  the  death 
of  her  parents,  and  remained  there,  engaged 
most  of  the  time  in  educational  work,  until 
the  autumn  of  1911,  except  about  seven 
months  in  the  year  1905,  which  she  spent  In 
this  conntiy.  After  her  return  to  Paris  she 
was  employed  by  the  testatrix  on  a  salary  for 
18  months.  She  was  never  a  citizen  or  resi- 
dent of  this  stata  It  is  apparent  that  the  ap- 
pellant had  the  opportunity  to  have  her  claim 
adjudicated  by  the  proper  domiciliary  tribu- 
nal of  France  while  she  was  a  resident  of 
Paris.  The  law  of  the  domicile  governs  the 
distribution  of  a  decedent's  personal  estate, 
and  the  validity  of  the  appellant's  legacy 
must  therefore  be  determined  under  the  law 
of  Francei  Instead  of  asserting  her  claim 
in  the  fomm  of  the  domicile,  she  left  that 
Jurisdiction  and  came  here  to  have  our  courts 
Interpret  the  French  law  applicable  to  the 
distribution  of  decedents'  estates.  We  are 
not  asked  to  construe  the  law  of  a  sister 
state,  written  in  our  own  language,  with 
which  the  courts  of  the  other  states  are  more 
or  less  familiar.  This  we  have  done,  and  In 
the  exercise  of  a  proper  discretion  will  con- 
tinue to  do  In  the  distribution  of  a  decedent's 
estate  nnder  ancillary  proceedings.  Here 
the  apjpellant's  claim  must  be  adjudged  by 
the  French  Code,  which  necessarily  requires 
a  knowledge  of  the  French  language  as  well 
as  of  the  French  law,  or  that  the  court  in- 
terpret a  translation  Instead  of  the  original 
instrument  Courts  are  not  presumed  to 
know  a  foreign  language  sufficiently  well  to 
translate  It  without  the  aid  of  an  Interpreter 
and  adjudicate  the  rights  of  litigants  de- 
pending on  the  construction  of  a  legal  Instru- 
ment written  in  the  language.  The  claim- 
ant called  as  a  witness  a  member  of  the  New 
York  bar,  familiar  with  the  English  and 
French  languages,  who  translated  the  will 
and  codicil  executed  In  French  by  Madame 
Bertin,  the  testatrix,  and  also  certain  provi- 
sions of  the  French  Code  regulating  the  dis- 


position of  decedents'  estates.  She  also  call- 
ed a  French  barrister  to  prove  the  French 
law  regulating  the  civil  rights  of  husband 
and  wife  where  they  have  been  married  under 
the  law  of  separate  estates,  and  the  law  as 
to  wills  and  codicils  which  determines  the 
validity  of  the  appellant's  legacy.  The  ap- 
pellee offered  to  produce  similar  expert  tes- 
timony to  sustain  her  contention  and  to  de- 
feat the  appellant's  claim.  Had  the  court 
determined  the  validity  of  the  appellant's 
legacy  under  the  testimony,  the  rights  of  the 
parties  would  have  depended,  hot  on  the 
conrt's  Interpretation  and  application  of  the 
law  ruling  the  case,  but  on  the  court's  opinion 
as  to  which  of  the  witnesses  correctly  trans- 
lated the  win  and  codicil  and  correctly  Inter- 
preted the  French  Code.  The  hecesslty  of 
remitting  the  appellant's  claim  to  the  courts 
of  the  domicile  for  an  authoritative  adjudi- 
cation is  too  apparent,  we  think,  to  require 
further  dlsciisslon. 

The  decree  entered  by  the  orphans'  court 
does  not  olfend  the  act  of  March  31,  1905  (P. 
Ik  91).  It  retains  a  fund  sufficient  to  meet 
the  appellant's  legacy  in  the  hands  of  the  ac- 
countant to  await  the  decision  of  the  French 
court  When  a  decision  has  been  made,  the' 
court  of  ancillary  Jurisdiction  will  distribute 
the  fund  to  the  party  legally  entitled  thereto. 
The  act  provides  that  the  personal  representa- 
tive "shall  not  be  required  to  deliver  to  any 
foreign  executor  or  administrator  any  fund. 

•  •  •  Hot  such  fund  shall  be  distributed 
nnder  the  direction  of  the  orphans'  court 

•  *  ♦  "  This  was  the  practice  In  the  or- 
phans' court  at  the  date  of  the  enactment, 
and  hence  the  act  was  simply  declaratory  of 
the  existing  law.  There  Is  nothing  in  the  act 
which  prohibits  the  orphans'  court  from  with- 
holding distribution  until  the  court  of  the 
foreign  domicile  has  determined  the  validity 
of  the  dalm  under  the  laws  of  that  Juris- 
diction. The  ancillary  court  may  proceed  at 
once  to  determine  the  legality  of  the  claim 
and  make  distribution,  but  the  act  does  not 
require  It  If  the  court  should  be  of  opinion 
tliat  a  proper  distribution  of  the  fund  can 
only  be  made  after  an  adjudication  of  the 
validity  of  the  claim  by  the  courts  of  the 
domicile,  the  postponement  of  the  distribu- 
tion for  that  purpose  would  be  the  exercise 
of  a  discretion  not  condemned  by  the  statute. 
The  Legislature  Intended  by  this  enactment 
to  protect  citzens  of  the  state  by  requiring 
our  courts  to  make  distribution  of  the  fund 
in  the  hands  of  the  ancillary  administration, 
but  It  did  not  Intend  to  compel  the  court 
to  distribute  the  fund  to  a  legatee  until 
the  validity  of  the  legacy  under  the  law  of 
the  domicile  was  duly  established.  This  Is 
all  the  decree  of  the  court  below  requires, 
and  It  cannot  be  successfully  attacked  by  the 
claimant,  whether  she  be  a  citizen  of  this 
or  any  other  state  of  the  Union. 

Decree  affirmed. 
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(246  Pa.  870) 

PHOVIDENT  LIFE  &  TRUST  CO.  v.  Mc- 
CAUGHN  et  al. 

(Supreme  Coort  of  Pennsylvania.    May  18, 
1914.) 

1.  Statutes  (f  138*)— Title  and  Subject- 
Mattes — Supplement  to  Fobmeb  Act. 
Where  the  provisions  of  the  supplement 
to  a  former  act,  the  title  of  which  is  sufficient, 
are  germane  to  the  subject  of  the  original  act, 
the  subject  of  the  supplement  is  ordinarily 
covered  by  a.  title  containing  a  specific  refer- 
ence to  the  original  by  its  title  giving  the  date 
of  its  approval  and  declaring  the  act  to  be  a 
supplement  thereto. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |{  205,  206;   Dec.  Dig.  i  138.*] 

2-  Statutes  ({  121*)— Titlk  and  Subjbot- 
Matteb— Supplement  to  Fobueb  Act— Rev- 
enue Laws. 

The  title  to  Act  June  7,  1911  (P.  L.  673), 
reading  "  'An  act  being  a  further  supplement 
to  an  act,  entitled  "An  act  to  provide  revenue 
by  taxation,"  approved  the  7th  day  of  June,  A. 
D.  1879,  amending  the  amendment  of  the  supple- 
ment thereto  which  became  a  law  on  the  first 
day  of  June  A.  D.  1889,  which  amendment  here- 
in amended  was  approved  the  8th  day  of  June, 
A.  D.  1891,  relating  to  the  tax  on  capital  stock, 
approved  the  8th  day  of  June,  1898,  relating 
to  taxing  bonds,  mortgages,  and  other  securi- 
ties," is  Bufficiukt  to  cover  the  provisions  of  the 
act. 

[ESd.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  fi  146, 173,  174;   Dee.  Dig.  |  121.*] 

8.  Constitutional  Law  (j  229*)— Taxation 
tt  42*)— Secubities  Owned  by  Obqanized 
Bodies— Equal  Pbotection  of  Law— Clas- 

SmCATION. 

The  provision  of  Act  June  7,  1911  (P.  L. 
673),  that  securities  owned  by  corporations, 
limited  partnerships,  or  joint-stock  associations, 
and  held  in  any  other  manner  than  fur  "the 
whole  body  of  stockholders  or  members,  as  such," 
shall  be  taxed  as  though  belonging  to  individ- 
uals does  not  create  an  unlawful  dassification, 
though  it  casts  a  heavy  burden  on  those  within 
its  scope,  as  compared  with  others. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  685;  Dec.  Dig.  i  229;* 
Taxation,  Cent   Dig.   gi  90-95;    Dec.   Dig.  t 

4.  Taxation  (|  116*)— Secubities  Owned  bt 
Obqanized  Bodies— "Stockholdeb"— "Mem- 
ber" —  "Equitable  Intebest''— "Remain- 
deb." 

As  nsed  in  Act  June  7,  1911  (P.  L.  673), 
providing  "that  corporations,  limited  partner- 
ships, or  joint-stock  associations,  liable  to  tax 
on  capital  stock,  shall  not  be  required  to  pay 
any  further  tax  on  the  mortgages,  bonds,  and 
other  securities  owned  by  them,  and  in  which 
the  whole  body  of  stockholders  or  members,  as 
such,  have  the  entire  equitable  interest  in  re- 
mainder, but  corporations,  limited  partnerships 
and  joint-stock  associations  owning  or  holding 
such  securities  as  trustees,  executors,  adminis- 
trators, guardians,  or  in  any  other  manner 
than  for  the  whole  body  of  stockholders  or  mejn- 
bers  thereof  as  sole  equitable  owners  in  re- 
mainder, shall  return  and  pay  the  tax  imposed 
by  this  act  upon  all  securities  so  owned  or  held 
by  them,  as  in  the  case  of  individuals,"  the 
word  "stockholders"  applies  to  corporations, 
"members"  to  partnerships  or  joint-stock  asso- 
ciations, "equitable  interest"  to  a  division  ac- 
cording to  natural  righ*  and  justice  and  not 
to  a  strict  equitable  title,  and  "remainder"  to 


the  part  remaining  after  all  prior  lawful  obliga- 
tions are  satisfied. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent   Dig.  |{  212,  213,  219,  271,  273;    Dec 

Dig.  §  lie.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6667-6669;  vol.  8,  p.  7804;  voL  5, 
pp.  4470,  4471;  vol.  8,  p.  7720;  vol.  3,  pp. 
2439,  2440;   voL  7,  p.  6070;  vol.  i,  p.  7784.] 

B.  Taxation  (|  116*)— Secobitibs  Owned  by 
Oboanized  Bodies— <3on8tbuotion  of  Stat- 
ute. 

Under  the  express  provisions  of  Act  June 
7,  1911  (P.  L.  673) ,  every  concern  falling  with- 
in its  scope  must  pay  a  direct  tax  on  all  se- 
curities owned  by  it,  which  are  not  a  part  of 
its  capital  to  such  extent  that  its  stockholders 
or  members  who  stand  toward  it  in  a  relation 
like  stockholders  are  the  sole  owners  of  the  right 
to  an  equitable  distribution  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  IS  212,  213,  219,  271.  273;  Dec 
Dig.  I  116.*] 

6.  Taxation  (f  137*)— Pbopebtt  Subjbct- 
Inbubance    Secubities   Held   by   Policy 

HOLDEBS. 

Where  a  corporation  was  authorized  by 
the  statute  incorporating  it  to  carry  on  the 
business  of  life  insurance  and  that  of  a  trust 
company,  which  statute  contemplated  that  the 
insurance  business  should  be  conducted  separate 
from  the  other  business,  and  where  the  stock- 
holders as  such  derived  no  profits  from  the  in- 
surance business,  but  the  net  profits  of  the 
same  were  held  to  be  divided  among  policy 
holders  only,  the  insurance  securities  being 
held  for  the  policy  holders  as  equitable  owners 
in  remainder  and  not  "for  the  whole  body  of 
stockholders  or  members  as  such,"  within  Act 
June  7,  1911  (P.  L.  673),  were  taxable  under 
such  statute,  though  each  policy  holder  who 
had  paid  a  certain  amount  of  premiums  was  en- 
titled to  one  vote  at  the  election  of  corporate 
directors. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g§  243,  249;   Dec.  Dig.  i  137.*] 

7.  Taxation  (8  47*)  —  Double  Taxation  — 
What  Constitutes. 

That  the  state  authorities  gave  the  fact 
of  possession  of  securities  by  a  corporation  some 
consideration  as  an  element  in  determining  the 
value  of  the  corporation's  capital  stock  did  not 
make  it  double  taxation  to  subsequently  tax 
such  securities. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S§  104-114;    Dec  Dig.  $  47.*] 

&  Taxation  (§  47*)  — Double  Taxation  — 

lsoiblative  poweb. 

The  Legislature  may  impose  double  taxa- 
tion witbin  proper  limits. 

[Ejd.  Note. — For  other  cases,  see  Taxatioa, 
Cent  Dig.  {§  104-114;    Dec  Dig.  ^  47.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Provident  Life  &  Trust  Com- 
pany to  enjoin  Blakely  D.  McCaughn  and  an- 
other, assessors,  and  Simon  Oratz  and  oth- 
ers, members  of  the  Board  of  Revision  of 
Taxes  of  the  City  and  County  of  Philadel 
phia,  from  collecting  a  tax.  From  JadgmenV 
for  plain  tltf,  defendants  appeaL    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTEEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISEER,  JJ. 
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John  C.  Bell,  Atty.  Gen.,  WUllam  M.  Har- 
geat,  Second  Deputy  Atty.  Gen.,  and  Micbael 
J.  Ryan,  City  Sol.,  of  Philadelphia,  for  appel- 
lants. John  G.  Johnson,  Abraham  M.  Belt- 
(er,  and  Samuel  Dickson,  all  of  Philadelphia, 
for  appellee. 

MOSCHZISKER,  J.  This  appeal  Involves 
the  constitutionality  of  the  act  of  June  7, 
1911  (P.  L.  673)  its  proper  construction,  if 
valid,  and  the  question  of  Its  application  to 
the  plaintiff  corporation. 

[1, 2]  The  act  is  entitled : 

"  'An  act  being  a  further  supplement  to  an 
act,  entitled  "An  act  to  provide  revenue  by  tax- 
ation," approved  the  7th  day  of  June,  A.  D. 
1879,  amending  the  amendment  of  the  supple- 
ment thereto  which  became  a  law  on  the  first 
day  of  June,  A.  D.  1889,  which  amendment 
herein  amended,  was  approved  the  8th  day 
of  June,  A.  D.  1891,  relating  to  the  tax  on  cap- 
ital stock,'  approved  the  8tb  day  of  June,  A.  D. 
IS&a,  relating  to  taxing  bonds,  mortgages,  and 
other  securities." 

The  court  below  held  this  tiUe  "insuffi- 
cient and  confusing";  but  the  learned  chan- 
cellor who  heard  the  case  seems  to  have  be- 
come confused  by  viewing  the  act  of  1911  as 
though  Its  title  related  only  to  the  statute 
of  1893  and  not  to  the  act  of  1879  (P.  L.  112), 
which  It  supplemented. 

"When  an  act  of  assembly  is  a  supplement 
to  a  former  act,  if  the  subject  of  the  origiaal 
act  is  sufficiently  expressed  m  its  title,  and  the 
provisions  of  the  supplement  are  germane  to  the 
subject  of  the  original,  the  general  rule  is  that 
the  subject  of  the  supplement  is  covered  by 
a  title  which  contains  a  specific  reference  to  the 
original  by  its  title,  giving  the  date  of  its  ap- 
proval, and  declaring  it  to  be  a  supplement 
thereto."  Provident  Life  &  Trust  Co.  v.  Ham- 
mond, 230  Pa.  407,  412,  79  Atl.  628,  629. 

Although  the  title  before  us  makes  refer- 
ence to  the  act  of  1893,  yet  It  plainly  states 
that  the  present  statute  is  a  supplement  to 
the  act  of  1879  "to  provide  revenue  by  taxa- 
tion," and  that  It  relates  to  "taxing  bonds, 
mortgages  and  other  securities."  These  ref- 
erences, 'Particularly  when  taken  In  connec- 
tion with  the  one  to  the  act  of  1891  "relating 
to  the  tax  on  capital  stock,"  are  ample  to 
put  the  plaintlfE  and  all  others  in  a  like  posi- 
tion on  notice;  and  the  title  is  sufficiently 
comprehensiTe  to  cover  the  provisions  here 
brought  into  question. 

[3]  But  the  appellant  contends  that  the 
statute  creates  an  unjustifiable  classification; 
further  that  its  application  to  the  plaintiff 
corporation  will  result  in  an  unlawful  dis- 
crimination. Under  tliis  act,  securities  own- 
ed by  corporations,  limited  partnerships,  or 
joint-stock  {issodatlons,  which  are  held  in 
any  other  manner  than  for  "the  whole  body 
of  stockholders  or  members,  as  such,"  are 
taxed  as  though  they  belonged  to  individuals. 
We  cannot  say  that  this  is  unlawful  classi- 
fication; although  it  may  cast  a  heavy  bur- 
den upon  those  who  fall  within  its  scope  as 
compared  with  others  not  In  the  same  class, 
yet  that  result  Is  the  work  of  the  lawmak- 
ing power,  and,  so  long  as  no  constitutional 
provision  has  been  violated,  the  question  of 
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Its  weight  is  not  for  us  to  heed  or  comment 
upon.  But  it  may  not  be  out  of  place  to  no- 
tice that,  when  the  act  of  1911  was  passed, 
purely  mutual  Insurance  companies  were  and 
for  some  time  had  been  taxed  on  their  gross 
assets  like  individuals;  and  the  securites 
which  the  defendants  here  claim  the  right  to 
tax  are  assets  involved  in  the  doing  of  a  mu- 
tual insurance  business.  Again,  the  classi- 
fication cannot  be  set  aside  on  the  ground 
that  it  affects  the  api>ellant  alone,  for  there 
is  no  finding  upon  the  record  or  evidence  to 
justify  the  conclusion  that  the  plaintiff  com- 
pany is  the  only  concern  to  which  the  act  in 
question  can  apply.  While  a  fund  exactly 
like  the  one  represented  by  the  securities 
here  sought  to  be  taxed  may  not  be  held  by 
any  other  company  at  the  present  time,  nev- 
ertheless the  words  of  the  statute  are  so 
broad  and  general  that  we  are  unable  to  say 
that  no  other  fund  exists,  or  will  in  reasona- 
ble anticipation  exist  in  the  future,  embrac- 
ing securities  In  such  a  way  as  to  bring  them 
within  its  scope;  In  other  words,  even  if  it 
be  true  that  these  are  the  only  insurance 
fund  investments  to  which  the  act  now  ap- 
plies, or  is  likely  to  apply  in  the  future.  Its 
provisions  are  sufficiently  comprehensive  to 
cover  all  securities  held  by  concerns  within 
its  purview  for  any  purpose  whatsoever, 
where  the  "whole  body  of  stockholders  or 
members,  as  such,"  have  not  the  "entire  equi- 
table interest  In  remainder"  in  such  assets. 
Hence  we  cannot  condemn  the  act  as  special 
legislation;  and  so  far  as  the  alleged  un- 
lawful discrimination  is  concerned,  since  the 
fundamental  law  merely  exacts  uniformity 
of  taxation  within  a  class,  comparison  with 
other  corporations  outside  the  class  created 
by  the  present  statute  cannot  be  considered; 
Commonwealth  v.  Delaware  Div.  Canal  Co., 
123  Pa.  594,  620,  621,  623,  16  AtL  584,  2  L. 
R.  A.  798. 

[4]  While  we  hold  the  act  valid  legislation, 
yet,  before  discussing  the  question  of  its  ap- 
plication, we  must  consider  the  proper  In- 
terpretation of  certain  material  words  and 
phrases  which  occur  therein.  The  statute 
first  provides  that  every  corporation,  joint- 
stock  association,  or  limited  partnership,  of 
wlilch  a  report  is  required  by  law,  shall  pay 
a  tax  upon  its  capital  stock;  and  this  in- 
cludes the  plaintiff  company.  It  then  pro- 
vides : 

"That,  for  the  purposes  of  this  act,  interests  In 
limited  partnerships  or  joint-stock  associations 
shall  be  deemed  to  be  capital  stock,  and  tax- 
able accordingly." 

After  this  comes  the  part  upon  which  the 
defendants  rely  to  sustain  their  position; 
i.  e.: 

"That  corporations,  limited  partn'erships,  and 
joint-stock  associations,  liable  to  tax  on  capital 
stock,  •  •  *  shall  not  be  required  to  pay 
any  further  tax  on  the  mortgages,  bonds,  and 
other  securities  owned  by  them,  and  in  which 
the  whole  body  of  stockholders  or  members, 
as  such,  have  the  entire  equitable  interest  in 
remainder;  but  corporations,  limited  partner- 
ships and  joint-stock  associations  owning  or 
holding  such  securities  as  trustees,  executory 
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adminicrtrators,  guardians,  or  in  any  other  man- 
ner than  for  the  whole  body  of  atockholders  or 
members  thereof  as  sole  equitable  owners  in  re- 
mainder, shall  return  and  pay  the  tax  imposed 
by  this  act  upon  all  securities  so  owned  or 
held  by  them,  as  in  the  case  of  individuals" 
— ^1.  e.,  a  direct  tax  of  four  mills  on  erery 
dollar  of  valne.  It  seems  obvious  that  the 
word  "stockholders,"  as  used  in  this  act, 
was  meant  to  apply  to  corporations,  and  the 
word  "members"  to  partnerships  or  Joint-stock 
associations ;  and  we  so  Interpret  the  statute. 
The  evident  intent  of  the  Legislature  was 
to  compel  corporations  to  pay  the  direct  tax 
fixed  by  the  act  on  all  securities  "owned  by 
them"  and  held  "in  any  manner"  other  "than 
for  the  whole  body  of  stockholders  as  equi- 
table owners  In  remainder" ;  or,  in  other 
words,  to  make  corporations  pay  such  a  tax 
on  all  securities  "owned  or  held  by  them" 
in  which  "the  whole  body  of  stockholders" 
have  not  "the  entire  equitable  Interest  in  re- 
mainder," and  this  notwithstanding  the  pay- 
ment of  a  capital  stock  tax.  As  well  stated 
by  the  learned  court  below: 

"The  phrase  'the  entire  equitable  interest  in 
remainder*  is  not  used  as  technical  language  ap- 
plicable to  estates  in  land  but  as  descriptive  of 
a  right  to  the  application  of  a  balance  found 
upon  an  accounting." 

And,  as  admitted  by  the  learned  counsel 
for  the  appellee,  the  phrase  "  'equitable  own- 
eVsblp'  •  *  •  does  not  refer  to  a  strict 
equitable  title  similar  to  that  of  cestui  que 
trust"  A  legal  definition  of  "equitable  In- 
terest" is  "that  which  can  be  sustained  or 
made  effective  or  available  in  a  court  of 
equity"  (Anderson's  Law  Dictionary);  and 
the  meaning  of  this  phrase  In  its  ordinary 
sense,  as,  for  instance,  when  applied  to  an 
Interest  In  a  fund.  Is  the  "right  to  have  it 
divided  according  to  natural  right  or  natural 
Justice"  (Webster's  New  International  Dic- 
tionary). The  word  "remainder,"  as  used  In 
the  statute,  no  doubt,  is  meant  to  signify 
the  part  remaining  after  all  other  prior  law- 
ful obligations  are  satisfied.  The  words  under 
consideration  are  new  to  the  taxing  laws  of 
the  commonwealth,  and  therefore  cases  can- 
not be  cited  with  reference  thereto;  but 
when  we  consider  the  history  of  the  statutory 
development  of  this  branch  of  the  law,  and 
the  particular  phrasing  now  before  us,  to- 
gether with  the  rule  that  a  court  must  search 
for  a  rational  meaning  to  apply  to  legislative 
language,  the  several  Interpretations  here 
made  seem  reasonably  to  present  the  sense 
of  the  statute. 

[C]  Briefly,  we  take  the  act  to  mean  that 
every  concern  which  falls  within  its  scope 
must  pay  a  direct  tax  upon  all  securities 
owned  by  it  which  do  not  belong  to  capital; 
that  is,  whfch  are  not  a  part  of  its  capital 
to  such  extent  and  in  such  a  sense  that  its 
stockholders,  or  members  who  stand  toward 
it  in  a  relation  like  stockholders,  are  the  sole 
owners  of  a  right  to  an  equitable  distribu- 
tion thereto  (1.  e.,  of  so  much  of  the  fund 
which  embraces  the  securities  as  may  remain 
after  all  expenses  and  debts  properly  charge- 


able thereto  have  been  satisfied).  But,  when 
the  statute  Is  so  construed,  the  question 
of  the  propriety  of  its  application  to  the  plain- 
tiff corporation  still  remains  to  be  consid- 
ered. 

[1]  Some  years  ago  an  effort  was  made  to 
tax  the  securities  in  the  plaintiff's  Insurance 
fund,  under  the  act  of  June  8,  1891  (P.  L. 
229),  which,  in  place  of  the  new  words  em- 
ployed in  the  act  of  1911,  used  the  phrase 
"owned  by  them  in  their  own  right" ;  and  in 
Provident  Life  &  Trust  Co.  v.  Dtirham,  212 
Pa.  68,  79,  80,  61  AtL  636,  640,  we  held  that 
this  could  not  be  done,  stating: 

"These  securities  constitnte  a  fund  owned  by 
the  company  in  its  own  right  to  meet  contingent 
(insurance)  liabilities.  •  •  •  The  Provident 
Life  &  Trust  Company  is  a  corporation  con- 
ducting the  business  of  a  life  insurance  and 
trust  company.  •  •  •  In  order  to  keep  track 
of  its  different  branches,  the  receipts  from  in- 
surance are  credited  to  the  insurance  branch, 
and  the  expenses,  death  losses,  and  payments 
on  endowment  policies  are  charged  to  this 
branch;  the  surplus,  with  accumulations  of  in- 
terest, is  held  as  a  reserve  fund  to  meet  the 
payment  of  policies  as  they  mature  and  to 
make  certain  the  fulfillment  of  the  contracts  of 
insurance." 

lAter,  in  White  t.  Provident  Life  &  Trust 
Co.,  237  Pa.  375,  380,  85  Ati.  463,  464,  in  dis- 
cussing the  character  of  this  fund  and  the 
rights  of  poUcy  holders  therein,  we  said : 

"The  defendant  company  is  authorized  to 
carry  on  not  only  the  business  of  life  insurance, 
but  also  that  of  a  trust  company.  •  •  •  But 
the  charter  contemplates  that  its  life  insurance 
business  shall  be  conducted  separate  and  apart 
from  its  other  business.  •  •  ♦  The  stock- 
holders of  the  company  as  such  are  to  derive 
no  profits  from  the  insurance  business.  The 
act  of  February  18,  1869  (P.  L.  194),  which  is 
a  supplement  to  the  act  of  incorporation,  pro- 
vides 'that  all  the  net  profits  to  be  derived  from 
the  business  of  life  insurance,  after  deducting 
the  expenses  of  the  company,  shall  be  divided 
pro  rata  among  the  holders  of  the  policies  of 
such  life  insurance,  equitably  and  rateably,  as 
the  directors  of  said  company  shall  and  may, 
from  time  to  time,  ascertain,  determine,  and 
report  the  same  for  division.'  287  Pa.  385,  85 
Atl.  466.  Whatever  the  fund  in  question  ma^ 
be  called,  *  *  *  its  office  must  l>e  the  ulti- 
mate protection  of  the  policy  holders.  ♦  ♦  * 
At  its  maturity  the  policy  holder  is  entitled  to 
his  pro  rata  share  of  the  fund  which  has  been  re- 
tained for  his  benefit." 

And  we  there  held  that  the  plaintiff,  a 
holder  of  matured  policies,  was  possessed  of 
such  an  equitable  Interest  in  this  fund  as 
entitied  him  to  a  decree  "requiring  the  de- 
fendant corporation  to  state  an  account!' 
and  "to  pay  over  to  him  his  equitable  and 
ratable  proportion  thereof."  Although  we 
said  in  Provident  Life  &  Trust  Co.  v.  Dur- 
ham, 212  Pa.  68,  61  Ati.  636,  that  those  insur- 
ed by  this  company  are  not  entitied  to  "se- 
curities in  kind  but  to  money,"  yet  this  can 
make  no  difference  In  the  application  of  the 
act  of  1911,  so  long  as  the  investments  sought 
to  be  taxed  are  held  for  the  policy  holders 
"as  equitable  owners  in  remainder,"  and  not 
for  the  "whole  body  of  stockholders";  nor 
can  the  fact  that  none  of  the  securities  is 
physically  marked  actually  to  designate  them 
as  Insurance  assets  be  given  controlling  ef- 
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feet,  particularly  la  vtew  of  tbe  finding  tliat 
"tbe  plalntlfT  keeps  a  separate  account  of 
the  assets  pertidnlng  to  tbat  side  of  Its  busi- 
ness." In  this  connection  It  Is  to  be  observed 
tbat  in  the  White  Case,  supra,  we  note  that 
tbe  insurance  department  of  the  plaintUF 
company  Is  conducted  on  a  "mutual  basis, 

•  •  •  separate  and  apart  from  its  other 
business,"     and     that     "tbe     stockholders, 

•  •  •  as  sucb,"  can  "derive  no  profit" 
therefrom;  and  we  there  conclude  that  all 
moneys  from  Insurance  receipts  which  accu- 
mulate after  the  payment  of  the  cost  of  do- 
ing business  and  the  maintenance  of  a  proper 
reserve  belong  "equitably  and  rateably"  to 
the  policy  holders  to  such  an  extent  that  they 
can  call  upon  a  court  of  equity  to  enforce 
their  rights  In  the  premises.  All  of  which 
means  that  the  securities  in  the  Insurance 
fund  are  held  for  the  policy  holders  as  "equU 
table  owners  in  remainder" ;  atid  therefore  It 
cannot  be  said  that  the  plaintiff  company 
possesses  them  "for  the  whole  body  of  stock- 
holders or  members,  as  such";  and  this  is  the 
pinch  of  the  case. 

The  appellant  contends,  however,  that,  by 
the  terms  of  its  charter,  policy  holders  are 
members  of  the  corporation,  and  that  under 
the  terms  of  .the  act  of  1911,  supra,  securities 
held  for  their  benefit  cannot  be  taxed.  We 
have  already  determined  that  the  word 
"members,"  as  used  in  this  act,  applies  to 
limited  partnerships  and  Joint-stock  associa- 
tions and  not  to  corporations.  But  conced- 
ing that  there  may  be  such  a  thing  as  a  mem- 
I>er  of  a  corporation  for  profit,  yet,  under 
the  language  of  tbe  present  statute,  it  is 
clear  that  the  limiting  words  "as  sucb," 
which  appear  between  commas  immediately 
after  the  phrase  "stockholders  or  members," 
^re  intended  to  restrict  or  qualify  thq  word 
"members,"  so  as  to  give  It  the  meaning  of 
members  having  an  interest  practically  the 
same  as  that  of  stockholders.  Since  the 
term  "members"  is  appropriate  to  "limited 
partnerships  or  Joint-stock  associations," 
and  the  statute  provides  that,  for  its  pur- 
poses, interests  therein  shall  be  "deemed  to 
be  capital  stock,"  it  seems  obvious  that  tliis 
word  has  relation  to  such  concerns  and  ia 
intended  in  the  qualified  sense  we  have  sug- 
gested. Although  the  policy  holders  of  the 
plaintiff  company  have,  in  a  limited  way, 
through  the  restricted  right  to  vote  for  di- 
rectors, privileges  ordinarily  enjoyed  by  mem- 
bers of  a  corporation,  nevertheless  they  are 
not  on  a  plane  with  stockholders;  hence  it 
cannot  be  said  tbat  the  securities  in  question 
are  held  for  "the  Whole  body  of  stockholders 
or  members,  as  such,"  and  tlie  contention 
as  to  the  effect  of  their  alleged  membership 
falls.  But,  in  addition,  an  examination  of 
tbe  relevant  acts  of  assembly  will  show  there 
is  very  little  foundation  for  the  claim  that 
these  policy  holders  are  in  any  real  sense 
members  of  the  plaintiff  corporation.  The 
first  section  of  tbe  Charter  Act  of  March  22, 
1865  (P.  L.  555),  confers  upon  the  plaintiff 


all  the  rights,  etc.,  given  by  tbe  first,  second, 
third,  fifth,  Blzth,  seventh,  ninth,  tenth, 
eleventh,  sitteenrh,  and  seventeenth  sections 
of  the  Insurance  Company  Inoorporation  Act 
of  April  2, 1856  (P.  L.  211);  the  second  section 
provides  that  its  afCairs  "shall  be  managed 
by  nine  directors,  stockholders  of  said  com- 
pany"; and  the  third,  for  its  capital  stock. 
The  remaining  sections  only  once  refer  to 
policy  holders;    the  seventh  providing  that: 

"At  the  election  for  directors,  besides  the 
votes  to  whicli  stockholders  are  entitled,  each 
policy  holder  ♦  ?  •  (having  paid  a  certain 
amount  in  premiums)  shall  be  entitled  to  one 
vote." 

The  charter  was  amended  in  1866  (Act  of 
March  12  [P.  L.  184)  by  making  provision 
for  the  regular  annual  metting  for  stock- 
holders, together  with  some  other  matters 
unnecessary  here  to  mention  and  the  fourth 
section  of  this  act  provides  that: 

"Every  stockholder  •  •  •  shall  be  entitled, 
at  each  annaal  election  *  *  *  to  vote  for  one 
director." 

Then  again,  when  we  look  at  tilie  act  of  1869, 
supra,  we  find  that  the  stockholders  alone  con- 
stitute the  corporation,  and  that  its  seventh 
section  provides  that  such  corporation  shall 
be  empowered  to  insure  the  respective  Uvea  of 
"its  members  and  others."  The  next  place 
where  members  are  mentioned  is  in  the  elev- 
enth  section,  and  it  provides  tbat  if  a  company 
organized  thereunder  is  to  do  an  insurance 
business  on  the  mutual  principle  "alone,  and 
not  in  connection  with  a  stock  capital,"  then 
"and  In  that  case"  all  persons  insuring  with 
the  company  become  members  during  the 
period  they  shall  remain  so  insured;  but  this 
does  not  apply  to  the  plaintiff  company,  for 
its  charter  (Act  of  1865,  supra,  §  1)  stipulates 
that  it  "shall  transact  its  business"  on  the 
"mutual  principle,"  combined  with  a  "stock 
capital."  In  point  of  fact,  most  of  the  sec- 
tions of  the  act  of  1856  which  designate 
policy  holders  as  members  are  not  incorporat- 
ed in  the  plaintiff's  cliarter.  Under  tbe 
circumstances,  we  fail  to  see  any  reasonable 
Justification  for  tbe  claim  that  the  policy 
holders  of  this  company  are  members  thereof, 
within  the  meaning  of  the  act  of  1911. 

[7]  Finally  the  appellee  contends  that  to 
uphold  the.  attempted  assessm^it  would  sub- 
ject it  to  double  taxation.  The  figures  in- 
volved tend  to  show  that  the  investments 
in  question  have  never  as  yet  been  directly 
taxed,  but  at  the  same  time  they  indicate 
that  the  state  authorities  gave  the  fact  that 
these  securities  were  held  by  the  plaintiff 
company  some  consideration,  as  an  element, 
in  determining  the  value  of  its  capital  stock; 
and  this,  to  a  certain  limited  extent,  they  had 
a  right  to  do  (Commonwealth  v.  Mortgage 
Trust  Co.,  227  Pa.  163,  179,  76  Atl.  5),  for  un- 
doubtedly the  possession  of  such  a  large  fund 
in  connection  with  the  insurance  business  of 
the  company  would  in  an  indirect  way  affect 
the  value  of  its  capital  stock.  Just  as  large 
trust  funds  in  Its  trust  department  would 
have  a  similar  effect    That  the  possession  o^ 
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the  insurance  assets  entered  Into  the  assess- 
ment of  capital  stock  to  this  extent  seems  to 
be  admitted;  but  nothing  appears  to  show 
that  they  were  further  considered.  We  have 
no  doubt,  had  those  who  assessed  the  capital 
stock  realized  that  the  plaintiff  company 
would  I>e  obliged  to  meet  tUs  additional  an- 
nual tax,  they  would  hare  taken  Into  account 
its  probable  indirect  depreciatory  effect, 
which  they  might  well  do;  but  although,  ap- 
parently, this  was  not  done,  so  far  as  the  evi- 
dence before  us  indicates,  no  actual  doable 
taxation  Is  shown. 

[8]  If  it  were,  however,  such  taxation, 
within  proper  limitations.  Is  not  unknown  to 
our  law  or  beyond  the  power  of  the  Legis- 
lature to  impose.  West  Chester  Gas  Co.  ▼. 
Chester  County,  30  Pa.  232;  Pittsburgh,  F. 
W.  &  Chicago  Ry.  Co.  v.  Commonwealth,  66 
Pa.  73,  5  Am.  Rep.  344;  Commonwealth  v. 
U.  S.  Exp.  Co,  15T  Pa.  579,  27  Atl.  396;  Com- 
monwealth T.  Westtnghouse  Airbrake  Co., 
151  Pa.  276,  24  Atl.  1111,  1113;  Common- 
wealth T.  NavlgaUon  Co.,  162  Pa.  603,  610,  29 
Atl.  664. 

It  would  serve  no  useful  purpose  to  review 
the  various  cases  concerning  past  efforts  to 
tax  the  securities  in  this  fund;  some  of  them 
we  have  had  occasion  to  refer  to  in  the  course 
of  this  opinion,  but  none  of  them  controls 
here,  for  they  all  arose  prior  to  the  act  of 
1911.  We  conclude  that  the  act  now  before 
us  creates  a  new  and  valid  classlflcation  for 
purposes  of  taxntion,  and  that  the  plaintiff 
company  is  within  the  class;  further  that  the 
act  violates  neither  the  Constitution  of  Penn- 
sylvania nor  that  of  the  United  States.  We 
have  endeavored  to  discuss  all  points  es- 
sential to  a  proper  determination  of  this 
appeal,  but  do  not  deem  it  necessary  to  pass 
speciflcally  upon  each  of  the  51  assign- 
ments of  error;  the  last  of  these,  which 
goes  to  the  decree,  la  sustained;  the  remain- 
ing ones  are  not  In  proper  form  (Prenatt  v. 
Messenger  Printing  Co.,  241  Pa.  267,  270,  88 
Atl.  439),  and  they  are  dismissed. 

The  decree  is  reversed,  and  the  injunction 
dissolved;  the  plaintiff  to  pay  the  costs. 


(M5  Pa.  2U) 

In  re  SIMPSON'S  ESTATE. 

Appeal  of  PHILADELPHIA  TRUST,  SAFE 
DEPOSIT  &  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    May  4, 1914.) 

1.  Win:.i.s  (i  472*)— CoNSTBUcnow. 

A  testator  who  had  been  twice  married  and 
died  leaving  seven  children  by  his  second  wife, 
and  the  children  of  two  deceased  children  by  his 
first  wife,  bequeathed  $200  to  the  latter  grand- 
children, and  made  "no  other  gift  or  bequest 
to  them,"  and  in  the  next  clause  of  the  will 
divided  the  residue  of  his  estate  into  seven  parts, 
of  which  be  gave  absolutely  five  to  trustees  for 
his  daughters,  after  the  dauebter's  death  the 
"capitar'  to  be  divided  among  her  living  children 
and  the  issue  of  any  deceased  child,  and  in  the 
case  of  any  daughter  dying  without  issue  sur- 
viving, "then  the  estate  *  •  •  devised  in 
trust  for  her  for  life  shall  go    *    *    *    to  such 


person  or  persons  •  *  •  as  the  same  would 
have  gone  (under  the  inteatate  laws  *  *  *) 
had  she  ♦  •  •  Jjed  •  •  •  possessed 
thereof  intestate  and  unmarried.  Provided  bow- 
ever,  that  in  such  case,  any  shares  •  •  • 
that  would  go  to  any  of  my  daui^bters  herein 
named  shall  •  •  •  y^st  in  their  trnsteet 
herein  constituted  and  appointed  upon  the  same 
trust  upon  which  my  said  daughters'  shares  of 
my  estate  are  herein  •  •  •  devised."  Held, 
that  pursuant  to  the  last  and  controlling  mani- 
festation of  the  testator's  intent,  where  one 
daughter  died  without  issue,  her  next  of  kin  of 
the  half  blood  were  entitled  to  part  of  her  share. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  990,  991 ;    Dec  Dig.  |  472.*] 

2.  WlIXS  (8  439*)— CONSTBUCnON— IKTEHT  OF 

Testatob. 

Where  the  meaning  of  testamentary  words 
is  clear  and  unequivocal,  the  testator's  inten- 
tion becomes  equally  so,  and  must  control  in 
the  construction  of  the  wiU. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  952,  955,  957 ;   Dec.  Dig.  I  439.*] 

Appeal  from  Orphans'  Court,  Pliiladelphia 
County. 

Adjudication  of  trustee's  account  in  the  es- 
tate of  James  Simpson,  deceased.  From  a 
decree  directing  distribution,  the  Philadel- 
phia Trust,  Safe  Deposit  A  Insurance  Com- 
pany, trustee  for  Josephine  S.  Lentz,  Vir- 
ginia A.  Hill,  Prlscilla  T.  LIppIncott,  Eliza- 
beth 0.  Simpson,  and  others  'appeal.  Af- 
firmed. 

Exceptions  were  filed  to  the  adjudication 
by  the  Philadelphia  Trust,  Safe  Deposit  & 
Insurance  Company,  trustee,  and  by  Prls- 
dlla  T.  Lippincott,  which  exceptions  were 
dlsmlsse'd  and  the  account  confirmed.  Error 
assigned  was  in  dismissing  exceptions  to  the 
adjudication  and  confirming  the  account 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  POTTER,  and  MOSCHZISKER,  JJ. 

Joliy  O.  Johnson  and  Maurice  Bower  Sau), 
both  of  Philadelphia,  for  appellant  Philadel- 
phia Trust,  Safe  Deposit  &  Ins.  Co.  Henry 
Spalding  and  Alfred  Moore,  both  of  Phila- 
delphia, for  appellants  Lentz  and  others. 
Walter  Biddle  Saul,  of  PhiladelphU,  for 
appellee  Heineman.  James  Arthur  E2wing, 
of  Philadelphia,  for  appellees  Ewing  and 
others.  Franklin  E.  Barr,  of  Philadelpbla, 
for  appellees  Simpson  and  another. 

BROWN,  J.  [1]  James  Simpson,  who  had 
been  married  twice,  died  October  29,  188& 
By  his  first  marriage  he  had  two  children, 
Arthur  and  Adam,  both  of  whom  died,  leav- 
ing cttildren,  before  he  made  his  wlU.  By 
his  second  marriage  be  had  seven  children, 
two  sons  and  five  daughters,  all  living  at 
the  time  of  his  deatli.  After  some  minor  be- 
quests and  devises  and  a  direction  as  to  the 
use  to  be  made  of  his  residence,  the  testator 
provided  as  follows  by  the  seventh  clause  of 
Ma  will: 

"Inasmuch  as  I  consider  that  the  families  of 
my  deceased  sons,  Arthur  and  Adam  are  abun- 
dantly and  sufficiently  provided  for  now  in  order 
in  my  judgment  to  make  a  fair  and  equal  divi- 
sion of  my  estate  (considering  the  opportunities 


*For  othar  casM  ae«  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  ft  Rep'r  ludexaa 


Digitized  by 


Google 


Pa.) 


IM  BK  SIMPSON'S  ESTATE 


677 


and  advantaees  which  I  gave  to  my  said  sons ' 
Arthur  and  Adam)  I  give  and  bequeath  the  snm 
of  one  hundred  dollara  ($100)  to  the  two  chil- 
dren of  my  said  son  Adam  to  be  equally  divided 
Iwtween  them  share  and  share  alike  and  make 
no  other  gift  or  bequest  to  them.  And  I  give 
and  bequeath  the  sum  of  one  hundred  dollars 
($100)  onto  the  said  children  of  my  said  de- 
ceased son  Arthur  S.  Simpson  to  be  equally  di- 
vided between  them  share  and  share  alike  and 
make  no  other  gift  or  bequest  to  them." 

By  the  next  clause  the  testator  disposed 
of  his  entire  residuary  estate,  dividing  it  in- 
to seven  equal  parts,  two  of  which  he  gave 
absolutely  to  bis  two  snrriTing  sons  James 
and  Cliarles.  He  gave  the  remaining  five 
parts  or  shares  to  trustees  for  his  five  daugh- 
ters, one  of  whom,  Mary  B.  Castleberry,  died 
June  27,  1913,  without  leaving  issue  surviv- 
ing. The  following  condition  annexed  to  the 
bequest  of  the  one-seventh  of  the  testator's 
residuary  estate  in  trust  for  her  is  annexed 
to  the  bequest  to  each  of  the  other  four 
daughters : 

"And  from  and  immediately  after  the  decease 
of  my  said  daughter  then  in  trust  to  assign 
transfer  pay  over  divide  and  distribute  all  the 
capital  of  the  said  seventh  part  or  share  (so 
given  and  devised  in  trust  for  ber  for  life)  to 
and  among  the  child  or  children  of  the  said 
Mary  living  at  her  death  and  the  issue  of  any 
of  her  children  who  may  then  be  deceased  their 
several  and  respective  heirs  executors,  adminis- 
trators and  assigns  in  equal  parts  and  shares 
but  BO  that  any  issue  of  such  deceased  child  or 
children  shall  only  have  and  take  the  same  share 
which  his  her  or  their  deceased  parent  would 
have  taken  if  living.  And  in  case  of  the  decease 
of  my  said  daughter  Mary  without  leaving  a 
child  or  children  or  the  issue  of  any  deceased 
child  or  children  her  surviving  then  the  estate 
real  and  personal  given  and  devised  in  trust  for 
tier  for  life  shall  go  and  I  hereby  give  and  de- 
vise the  same  to  such  person  or  persons  and  for 
■nch  estates  and  shares  therein  to  whom  and  as 
the  same  would  have  gone  (under  the  intestate 
laws  of  this  commonwealth)  had  she  my  said 
daughter  Mary  died  seised  and  possesed  thereof 
intestate  and  unmarried.  Provided  however 
that  in  such  case  any  shares  or  proportions 
thereof  that  would  go  to  any  of  my  daughters 
herein  named  shall  go  to  and  vest  in  their  trus- 
tees herein  constituted  and  appointed  upon  the 
same  tmsta  upon  which  my  said  daughters' 
shares  of  my  estate  are  herein  given  and  de- 
vised." 

At  the  adjudication  of  the  account  of  the 
testamentary  trustee  of  the  fund  bequeathed 
for  the  use  of  Mary  B.  Castleberry,  the  bal- 
ance In  its  hands  was  claimed  by  those  who 
were  of  ber  whole  blood,  to  the  exclusion  of 
the  children  and  grandchildren  of  ber  de- 
ceased half-brothers,  Arthur  and  Adam. 
This  claim  was  based  upon  the  seventh  clause 
of  the  testator's  wUl,  In  which,  after  giving 
1100  to  the  children  of  each  of  his  deceased 
sons,  be  says  be  makes  no  other  gift  or  be- 
quest to  them.  It  is  contended  that  this  ex- 
cludes them  from  any  participation  in  the 
fund  which  was  held  in  trust  for  the  deceas- 
ed daughter.  On  the  other  hand,  the  children 
and  grandchildren  of  the  two  deceased  half- 
brothers  of  the  deceased  cestui  que  trust 
claim  two  shares  of  the  fund  under  the  fol- 
lowing clause  in  the  bequest  for  ber  use  and 
benefit: 


"In  case  of  the  decease  of  my  said  danghter 
Mary  withoat  leaving  a  child  or  children  or  the 
issue  of  any  deceased  child  or  children  her  sur- 
viving then  the  estate  real  and  personal  given 
and  devised  in  trust  for  her  for  life  shall  go 
and  I  hereby  give  and  devise  the  same  to  such 
person  or  persons  and  for  such  estates  and 
shares  therein  to  whom  and  as  the  same  would 
have  gone  (under  the  intestate  laws  of  this  com- 
monwealth) bad  she  my  said  daughter  Mary 
died  seised  and  possessed  tiiereof  intestate  and 
unmarried," 

The  court  below  sustained  the  claim  of  the 
descendants  c !  the  two  half-brothers,  and 
from  its  decree,  awarding  the  fund  in  the 
bands  of  the  accountant  to  those  who  would 
have  been  entitled  to  it  under  the  intestate 
laws  If  Mary  B.  Castleberry  had  died  seised 
and  possessed  thereof,  intestate,  and  unmar- 
ried, we  have  this  appeal. 

[2]  When  the  estate  of  the  testator  was 
distributed  among  those  to  whom  he  directed 
it  to  go  In  the  first  instance,  the  ciiUdren 
of  bis  two  deceased  sons  were  entitled  to 
but  $200,  for  he  had  so  provided,  and  his 
reason  for  directing  that  they  should  receive 
no  more  upon  his  death  appears  in  the 
nominal  bequests  to  them.  If  there  were 
nothing  in  the  subsequent  clauses  of  the 
will  indicating  an  intention  that,  upon  a  cer- 
tain contingency,  these  grandchildren  should 
further  participate  In  the  distribution  of 
the  testator's  estate^  the  clause  upon  which 
the  apiiellant  relies  would  exclude  them  from 
the  distribution  of  the  fund  in  the  hands 
of  the  accountant  What  does  the  testator 
clearly  and  unequivocally  say  shall  become 
of  the  seventh  part  of  his  residuary  estate, 
to  be  held  In  trust  for  his  daughter  Mary,  if 
she  should  die  without  leaving  a  child  or 
issue  surviving?  If  she  should  so  die,  the 
testator  himself  gives  and  bequeaths  that 
part  or  share  to  those  to  whom  it  would 
bave  gone  under  the  intestate  laws  of  this 
commonwealth  had  the  daughter  died  seis- 
ed and  possessed  thereof,  intestate  and  un- 
married. If  the  daughter  Mary  had  died 
seised  and  possessed  in  ber  own  right  of 
the  fund  before  the  court  below  for  distri- 
bution, the  appellees,  descendants  of  ber 
brothers  of  the  half  blood,  would  bare  par- 
ticipated equally  with  her  brothers  and  sis- 
ters of  the  whole  blood,  and  the  expressed 
Intention  of  the  testator  must  control  in  this 
as  In  all  cases.  The  words  which  be  used 
to  express  bis  intention  as  to  what  should 
be  done  upon  the  death  of  his  daughter 
Mary,  without  leaving  issue,  with  that  poi^ 
tlon  of  bis  estate  beld  in  trust  for  her,  can 
bave  but  one  meaning,  and  that  meaning 
must  be  given  to  them.  The  question  in  ex- 
pounding a  will  is  always.  What  do  the 
words  of  the  testator  mean?  Hancock's  Ap- 
peal, 112  Pa.  532,  5  Att.  56.  With  the  mean- 
ing of  testamentary  words  clear  and  un- 
equivocal, the  intention  of  the  testator  be- 
comes equally  so  and  is  always  prevailing. 
AU  this  is  conceded  by  learned  counsel  for 
appellants,  but  it  is  Insisted  that  a  control- 
ling intention  of  the  testator,  as  expressed 
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la  tte  serenfh  daoae  of  Us  wfn.  mns  aH  ^ 
tbrongb  it,  ezchMUiic  tbe  appellees,  cbOdroi : 
and  isniMlfrhndreB  of  the  two  deceased  sons. ' 
Artbor  and  Adam,  from  any  partkipatioD 
in  Iris  estate  in  addition  to  tbe  Iteqaests  at 
1200.  In  mpport  of  tliis  it  is  niged  tliat ' 
the  testator's  eqoal  dlstrlbntion  of  his  es- 
tate win  be  defeated  if  tlie  decree  of  tbe  - 
«oart  briow  is  sostaioed.  This  aasames — i 
and,  indeed,  it  is  so  atsned  bere — that  tlie 
eqoaUty  witidii  be  bad  in  mind  can  be  main- 
tained only  l>jr  coustfulug  his  wliole  win  as 
nteanin);  tbat  tbe  entire  restdnarjr  estate 
beloogs  exdnalTelr,  and  without  r^aid  to 
anjr  contini;encT  contemplated  l)]r  tlie  tes- 
tator, to  tbe  children  I17  biM  second  mar- 
rla«e.  He  ondonbtedlr  intended  eqnaUty  in 
tbe  distrilmtioo  of  his  estate,  bnt  the  oon- 
stmctlon  wblcfa  we  are  aslced  to  pat  npon 
bis  wni  nil^t  lead  to  an  Ineqnality  which, 
it  may  be  safely  assnmed,  he  nerer  con- 
t«nplated.  One  of  Ids  dangiiters  has  al- 
ready died  without  learlng  iasoe;  the  otha 
foor  may  leave  no  issue;  one  of  the  two 
sons  by  tbe  second  marriage  is  dead,  and 
apparently  left  no  israe;  npon  the  death  of 
each  of  the  other  four  daughters  leaving  no 
issue,  the  entire  residuary  estate,  under  the 
contention  of  appellant,  wonld  ultimately 
IMMS  to  the  issue  of  one  of  the  sons  by  the 
second  marriage.  It  may  be  that,  to  avoid 
a  contingency  of  inequaUty  In  the  ultimate 
distribution  of  his  estate,  the  testator  di- 
rected that,  upon  the  death  of  any  daughter 
without  leaving  issue,  the  share  of  his  estate 
held  in  trust  for  her  should  be  distributed 
under  tbe  Intestate  laws  as  If  it  bad  be- 
longed absolntely  to  her,  an  unmarried 
woman.  Bnt  it  Is  entirely  immaterial  what 
bis  purpose  was  in  making  such  provision 
in  dlsiwslng  of  what  contlnaed  to  be  a  part 
of  bis  estate,  for  be  had  a  right  to  say  just 
where  bis  whole  estate,  or  any  portion  of  It, 
should  ultimately  go,  and  the  court  below 
bas  but  given  effect  to  his  clearly  expressed 
intention.  If  he  bad  Intended  to  exclude 
the  children  and  grandchildren  of  his  two 
sons  by  bis  first  marriage  from  the  present 
distribution,  he  could  have  easily  so  provid- 
ed, as  he  did  In  excluding  the  husband  of  a 
deceased  dangbter,  dying  without  issue,  from 
participation  in  tbe  distribution  of  the  share 
of  bis  estate  held  in  trust  for  her. 

Tbe  court  below  relied  upon  certain  au- 
thorities in  support  of  its  decree  allowing 
the  claims  of  the  appellees  to  two  distribu- 
tive shares  of  tbe  fund  in  tbe  hands  of  tbe 
accountant.  As  the  decree  of  dlstribntlon  is 
tbe  one  made  by  tbe  testator  himself,  author- 
ities wer9  hardly  needed  to  vindicate  It,  and 
we  shall  refer  to  only  one  of  those  cited  by 
tbe  lower  court  In  Stlckle's  Appeal,  29  Pa. 
284,  the  testator,  after  bequeatblng  to  Peter 
Stickle  |1,  in  addition  to  what  be  had  al- 
ready given  him,  gave  all  the  residue  of  bis 
property  to  bis  sister  for  life,  and  at  her 
death  the  same  was  to  be  equally  divided 
among  his  "nearest  heirs."    Stickle  was  one 


at  those  beiriL  Upon  Oe  deaOi  of  flie  sis- 
ter, in  distTfliating  the  estate  whidb  bad 
been  l^t  to  her  for  life,  StidElers  daim  to  a 
portion  of  it,  as  oae  at  the  ueaiiist  heirs  of 
the  testator,  was  resisted,  on  the  ground 
that,  liy  tbe  $1  legacy  given  Um,  tlie  tes- 
tator Intended  he  slionld  hare  no  more  out 
of  Ills  estates  The  court  below  bdd  that  be 
was  entitled  only  to  the  $1  legacy.  In  re- 
veiaiiig  this  and  iMridlng  that  be  was  enti- 
tled to  participate  eqnaUy  with  tbe  other 
nearest  heirs,  Mr.  Chief  Justice  Lewis  used 
the  foUowlng  langnage^  wliidi  is  peculiarly 
appropriate  in  constraiBg  the  wlU  now  be- 
fore us: 

"Where  there  are  two  danses  in-a  wiU  which 
are  so  inconsisteat  with  each  otlier  that  it  is 
impossible  to  give  effect  to  both,  the  fint  most 
eive  way  to  the  last,  because  the  latest  mani- 
festation of  tlie  will  of  the  testator  is  to  oontroL 
Bot  in  the  constmction  of  a  written  instrument, 
it  is  the  duty  of  the  eoort  to  endeavor  to  give 
effect  to  every  part  of  it.  It  is  only  when  this  ii 
impossible  that  Uie  mle  first  mentioned  has 
place.  Witii  this  piincinle  in  view,  we  see  no 
di£5colty  in  the  case  liefore  osl  The  legacy  of 
$1  is  payable  immediately  and  ab«<riutely.  The 
residoaiy  legacy  does  not  take  effect  in  posses- 
sion ontil  after  the  death  of  the  tenant  for  life. 
The  enjoyment  of  the  first  by  Uie  legatee  de- 
pended upon  his  being  alive  at  the  death  of  tbe 
testator.  The  enjoyment  of  the  other  by  the 
legatee  rests  00  tbe  contingency  of  bis  snrviving 
the  tenant  for  life.  They  are  not  so  inconsistMit 
with  each  otlier  as  to  require  either  to  give  way. 
Both  may  weU  take  effect.  It  may  be  possible 
that  the  lega(7  of  $1  to  Peter  Stickle  was  given 
under  the  erroneoos  notion  that  it  would  cnt 
him  out  of  aU  further  share  in  the  estate.  Bnt 
the  bequest  can  have  no  such  effect;  whereas 
here,  the  testator,  in  a  anbaequent  clause,  gives 
a  residaary  legacy  to  a  class  which  clearly  in- 
cludes the  first  legatee.  He  is  one. of  tbe  "near- 
est heirs'  of  the  testator,  and  by  that  descrip- 
tion he  must  come  la  equally  with  the  other  re- 
siduary legatees  named  in  the  auditor's  report. 
If  an  heir  is  not  to  be  disinherited  except  by 
express  direction,  or  necessary  implication, 
he  surely  cannot  be  deprived  of  his  legacy,  ex- 
pressly given,  by  an  Implication  not  necessarily 
arising  from  any  part  of  the  will,  and  which, 
at  most,  is  but  a  bare  suspicion.  Tbe  testa- 
tor may  have  intended  to  cut  him  off  with  ^ 
but  he  has  expressed  a  contrary  intention." 

The  latest  manifestation  of  the  intention  of 
James  Simpson,  as  found  in  bis  will,  and 
which  is  therefore  controlling,  is  that  upon 
the  death  of  his  daughter,  the  share  of  bis 
estate  which  had  been  held  in  trust  for  her 
should  go  to  those  who  wonld  be  entitled  to 
it  under  the  intestate  laws  If  she  had  died  un- 
married, Intestate,  and  seised  thereof.  This 
expressly  Includes  the  appellees,  and  no  line 
of  reasoning  based  upon  the  seventh  and 
earlier  clause  of  the  will  can  possibly  exclude 
them. 

Sullivan  V.  Straus,  161  Pa.  145,  28  Afl.  1020. 
McGovran'8  Estate,  100  Pa.  375,  42  AU.  705. 
Everitt's  Estate,  195  Pa.  450,  46  Atl.  1,  and 
Tucker's  Estate,  209  Pa.  521,  68  AtL  889,  are 
four  of  the  five  cases  relied  upon  as  authori- 
ties in  support  of  this  appeal,  but  they  are 
not  to  be  so  regarded,  for  the  testator  or  tes- 
tatrix In  each  case.  In  plain  words,  unmis- 
takably excluded  from  any  participation  In 
his  or  her  estate  the  parties  claiming  dls- 
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trlbntlve  shares  of  the  same.  This  Is  man- 
ifest from  a  mere  glance  at  each  of  the  wills. 

One  of  the  members  of  the  court  below,  In 
dissenting  from  the  decree  concurred  In  by 
all  of  his  colleagues,  was  of  opinion  that 
Herr's  Estate,  28  Pa.  467,  la  "practlcaUy  the 
present  case,"  and  this  view  has  been  press- 
ed upon  us  by  learned  counsel  for  appellant, 
but  we  cannot  adopt  It  John  Herr,  the  tes- 
tator, left  surviving  him  six  children  and  two 
grandsons,  children  of  a  daughter  who  was 
deceased  at  the  time  his  will  was  executed. 
For  these  grandsons  he  made  the  following 
I>Fovlslon : 

"I  give  and  bequeath  unto  my  two  grandsons, 
Benjamin  Eshelman  and  John  Esheiman  (being 
the  children  of  my  daughter  Anna,  deceased), 
one  thousand  dollars,  lawful  money  of  Pennsyl- 
vania ;  that  is  to  say,  I  ^ive  five  hundred  dollars 
to  each  of  them,  their  heirs  and  assigns  for  ever, 
and  the  same  to  be  their  share  or  shares  in 
full  coming  to  them  out  of  my  estate,  both  real 
and  personal,  and  to  be  paid  unto  them  as  they 
severally  arrive  at  the  age  of  twenty-one  years. ' 

By  a  subsequent  clause  a  fund  was  given 
to  a  trustee  for  the  support  and  maintenance 
of  an  imbecile  daughter,  with  a  direction 
that,  upon  her  death,  any  unexpended  bal- 
ance in  the  hands  of  the  trustee  should  be 
equally  divided  among  the  children  of  the 
testator  and  the  legal  representatives  of  any 
that  might  be  dead.  In  holding  that  this  pro- 
vision did  not  include  the  two  grandsons, 
children  of  the  daughter  Anna,  who  was  dead 
when  her  father  made  his  will,  we  said : 

"Looking  through  the  will,  it  is  observable 
that  the  testator  provides  specifically  for  his 
wife,  his  two  grandsons  then  living,  and  for  his 
sons  John  and  Henry;  and  then  directs  that 
the  residue  of  his  estate,  including  also  the  sums 
charged  on  lands  given  to  the  sons,  shall  be  di- 
vided into  six  equal  shares  among  bis  six  chil- 
dren, whom  he  names.  Mrs.  Eshelman  is  not 
named  among  his  children,  because  he  had  in  a 
previous  clause  taken  notice  of  her  death.  '  In 
an  after  clause  of  the  will  be  recites  the  imbe- 
cility of  Barbara,  and  appoints  a  trustee  for  her 
share,  and  then  orders  toat  after  her  death  so 
much  of  her  share  as  may  remain  unexpended 
shall  go  to  'all  my  children,  or  if  any  of  them 
be  dead,  to  their  legal  representatives  share  and 
■bare  alike.' 

"It  is  argued  that  this  language  was  intended 
to  comprehend  Mrs.  Eshelman,  and  that  her 
surviving  son  is  thereby  admitted  to  the  bequest ; 
but,  after  an  attentive  consideration  of  aU  that 
has  been  urged  both  by  the  auditor  and  by 
counsel  in  support  of  this  view,  we  are  unable  t» 
adopt  it  for  these  two  reasons: 

"1.  The  testator,  in  providing  specifically  for 
his  grandsons,  declared  that  the  $1,000  given  to 
them  was  to  be  'their  share  or  shares  in  full 
coming  to  them  out  of  my  estate  both  real  and 
personal.'  He  looked  to  no  further  provision  for 
them  in  any  contingency  which  might  befall  his 
family.  That  he  meant  this  bequest  to  be  their 
full  share  of  his  estate  is  so  incontestably  proved 
by  his  words  that  any  construction  which  would 
give  them  more  would  derange  the  scheme  of  dis- 
tribution he  had  in  mind,  and  substitute  another 
will  for  that  which  was  written. 

"2.  The  hypothetical  words  quoted  above,  'if 
they  or  any  of  them  be  dead,'  must  have  referred 
to  the  children  whom  he  enumerated  as  living 
when  he  made  his  will,  because  the  event  on 
which  they  were  to  succeed  to  Barbara's  share, 
was  future— her  death.  It  seems  absurd  to 
make  the  testator  speak  hypothetically  of  the 


future  death  of  Mrs.  fishelman,  whom  he  had  al- 
ready buried.  The  leading  principle,  said  Judge 
Kogers  in  Gross's  Estate,  10  Barr,  361,  in  re- 
lation to  such  a  devise  is,  that  where  a  bequest 
18  to  children  in  a  class,  children  in  existence  at 
the  death  of  the  testator  are  alone  entitled, 
among  whom  posthumous  children  are  to  be  con- 
sidered. 

"  'If  any  of  them  be  dead'  is  exactly  equiva- 
lent to  the  phrase,  'if  any  of  them  shall  be  dead 
at  the  happening  of  the  future  event  specified' ; 
and  would  any  father  speak  of  a  deceased 
daughter  in  that  way?  Whilst  contemplating 
bis  own  death  and  Barbara's  the  testator  did  not 
forget  Anna's,  for  he  mentions  it,  and  provides 
for  her  children,  and  enumerates  his  remaining 
children,  and  of  them  exclusively— not  of  .them 
including  Anna,  he  says,  if  any  shall  be  dead 
wben  Barbara  dies,  their  representatives  shall 
take.  He  had  classified  in  his  thought  the  sev- 
eral  objects  of  his  bounty,  and  appointed  each  a 
portion  m  their  order.  By  his  grandsons  he 
meant  the  children  of  his  deceased  daughter; 
by  his  children  and  their  representatives  be 
meant  his  living  children  and  ttose  who  should 
come  after  them.  It  is  so  apparent  from  ail 
parts  of  the  will  that  this  was  the  distmction 
in  his  nund,  that  we  cannot  disregard  it  con- 
sistently with  his  unquestionable  right  to  do  as 
he  woukl  with  that  which  was  his  own." 

Nothing  in  the  foregoing  words  has  any 
application  in  construing  the  will  now  befoK 
ns.  In  the  will  that  was  then  construed  the 
testator  declared  that  the  provision  he  had 
made  for  his  two  grandsons  was  to  be  "their 
share  or  shares  In  full  coming  to  them  out 
of  my  estate,  both  real  and  personal."  No 
snch  words  are  found  in  the  will  of  James 
Simpson,  and  when  John  Herr  subsequently 
declared  who  were  to  take  any  unexpended 
balance  In  the  bands  of  the  trustee  upon  the 
death  of  the  Incompetent  daughter,  he  In- 
tended by  the  word  "children,"  as  Mr.  Jus- 
tice Woodward  plainly  showed,  his  children 
living  at  the  time  of  his  death. 

More  has  been  said  than  was  needed  to  sus- 
tain the  decree  of  the  court  below,  whldi  Is 
affirmed  at  appellant's  costs. 


(»fi  Fa.  318) 

In  re  MELVILLE'S  ESTATE. 

Appeal  of  STERN  et  at 

(Supreme  Court  of  Pennsylvania.    May  11, 
1914.) 

1.  WiLLB  (§  184*)— Failtjbe  of  Revokiro  In- 
strument—Residuabt    Bequests. 

Where  testator  by  codicil  declared  the  rev- 
ocation of  the  residuary  bequest  made  in  his 
will  to  the  executors,  such  revocation  was  ef- 
fective, though  he  declared  that  it  was  made 
to  carry  out  a  provision  of  the  codicil  creatine 
a  chanty,  and  such  charity  failed  because  of 
his  death  within  80  days. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  462-467;   Dec  Dig.  §  184.*] 

2.  Wn-M  a  184*)— Failure  or  Revoking  1n- 

eTBTJMENT— RESIDTJABT   BeQTJESTS. 

Where  the  failure  of  the  dispositive  part 
of  a  revoking  instrument  is  due  to  a  defect  in 
the  instrument,  the  revocation  is  inoperative, 
but  where  such  failure  occurs  because  of  ex- 
trinsic circumstances  tlie  revocation  will  pre- 
vail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  462-467;   Dec.  Dig.  {  184.*] 


*For  other  casea  see  same  topic  and  section  NUMBBR  tn  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Appeal  from  Orphans'  Court,  Philadelpbia 
County. 

In  the  matter  of  the  estate  of  George  W. 
Melville,  deceased.  From  a  decree  sustain- 
ing exceptions  to  adjudication,  Max  J.  Stem 
and  another  appeal.    AflBrmed. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  J  J. 

John  6.  Johnson,  John  M.  Campbell,  and 
Maurice  Bower  Saul,  all  of  Philadelphia,  for 
appellants.  William  W.  Porter  and  James  A. 
Wallier,  both  of  Philadelphia,  for  appellees. 

STEWART,  3.  [1]  We  have  here  two  ap- 
peals Involving  precisely  the  same  question. 
The  several  appellants  are  the  persons  named 
In  the  following  clause,  indicated  as  the  twen- 
ty-ninth, appearing  in  the  last  will  of  Admi- 
ral George  W.  Melville,  deceased,  bearing 
date  5th  July,  1910,  and  duly  probated: 

"I  do  hereby  appoint  Dr.  Max  J.  Stern,  M. 
D..  of  Philadelphia,  and  Walter  M.  McFarland, 
of  New  York,  ex-officer  of  the  navy,  and  at  pres- 
ent writing  in  the  employ  of  the  iiabcook  & 
Wilson  Boiler  Company,  of  New  York,  cojoint- 
ly  to  be  the  ezecutorg  of  this  my  last  will  and 
testament  to  act  without  bond,  and  they  to  be 
equally  my  residuary  legatees  in  all  things  re- 
lating to  this  my  last  will  and  testament" 

The  will  contained  numerous  devises  and 
specific  and  pecuniary  legacies,  among  others 
devises  and  legacies  very  considerable  in 
value  and  amount  to  his  two  surviving 
daughters  and  their  respective  children. 
While  it  was  testator's  expectation  that  his 
estate  would  be  adequate  to  the  payment  of 
all  these  legacies — he  so  expresses  himself 
in  the  twenty-first  daose  of  the  will— it  is 
evident  that  it  was  a  matter  about  which 
he  was  more  or  less  uncertain,  since  in  the 
twenty-seventh  clause  he  directs  that: 

"If  it  be  found  from  any  clause  that  the 
amount  of  my  bonds,  mortgages,  and  otber  be- 
longings will  not  cover  the  monetary  bequests 
I  have  made  in  this  my  last  will  and  testa- 
ment, that  monetary  legacies  or  bequests  be 
scaled  down  in  amounts  from  $10,000,  such 
amounts  as  will  cover  all  otber  legacies;  the 
amount  in  no  case  to  be  reduced  below  $5,000." 

The  legacies  so  to  be  scaled  down  were  the 
legacies  to  his  sisters  and  their  respective 
children.  The  fact  referred  to  is  without 
consequence,  except  as  it  affords  some  meas- 
ure of  the  testator's  intended  beneficence  in 
making  the  appellants  his  residuary  legatees. 
To  this  last  will  testator  made  four  separate 
codicils,  none  of  which  call  for  special  refer- 
ence here,  excepting  the  last,  which  is  dated 
22d  February,  1912,  and  gives  rise  to  the 
present  controversy.    This  codicil  proceeds: 

"Having  bad  an  expert  accountant  assist  me 
in  making  an  inventory  of  my  estate  and  find- 
ing that  after  all  the  bequests  contained  in  my 
will  and  several  codicils  there  may  remain  about 
$150,000  of  my  undistributed  estate,  ond  being 
desirous  of  using  the  residuary  estate  in  some 
manner  that  will  alleviate  the  sufferings  of  the 
indigent,  deserving  and  aged  poor,  I  desire  the 
estate  to  be  used  for  such  purpose." 

A  devise  and  bequest  of  the  entire  residu- 
ary estate  follows  to  the  Pennsylvania  Com- 
I>any  for  Insurance  on  Lives  and  Granting 


Annuities,  the  Income  to  he  expended  In 
purchasing  annually  for  aged  and  deserving 
poor  entrance  into  desirable  homes  estab- 
lished for  such  purposesL  The  codicil  con- 
cludes: 

"In  order  to  carry  out  the  provisions  of  this 
codicil,  clause  No.  29  of  my  will  dated  July  5, 
1910,  is  hereby  abrogated.  The  clause  refer- 
red to  relates  to  the  appointment  of  Max  J.  ' 
Stern  and  Lieut.  Walter  M.  McFarland  as  the 
residuary  legatees  of  my  original  will.  The 
fund  thus  established  is  to  be  chartered,  if  nec- 
essary, in  the  state  of  Pennsylvania  and  is 
always  to  be  designated  'Estella  Polls  Melville 
Charity.' " 

The  testator  died  17th  March,  1912,  within 
30  days  after  the  execution  of  the  codicil, 
and  the  charity  contemplated  In  the  codicil 
therefore  failed.  The  will  and  codicils  were 
later  proven,  and  letters  testamentary  on 
the  estate  were  granted  to  these  appellants. 
The  question  which  now  concerns  us  arises 
on  the  adjudication  of  the  account  of  the 
executors,  and,  as  stated  by  appellants,  it 
is  whether  the  revocation  contained  in  the 
codicil  of  the  twenty-ninth  clause  in  the  will 
appointing  appellants  residuary  legatees  was 
conditional  or  absolute.  The  orphans'  court 
in  banc  hold  the  revocation  absolute,  and,  the 
charity  having  failed,  awarded  the  residuary 
estate  to  the  daughters  of  the  testator  as  his 
sole  heirs  and  next  of  kin.  The  contention 
of  appellants  is  that  the  revocation  was  con- 
ditional, depending  upon  the  efficiency  and 
sufficiency  of  the  charitable  bequest,  and  that, 
the  charitable  bequest  failing,  the  purpose 
of  the  revocation  being  thereby  defeated,  the 
residuary  clause  in  the  will  remained  nnr^ 
voked. 

Whether  we  seek  to  resolve  the  question 
by  ascertaining  from  the  will  and  codicil  the 
intention  of  the  testator,  or  by  applying 
settled  rules  of  law,  the  result  must  be  the 
same.  The  testator  made  the  codicil  because 
subsequent  to  the  making  of  his  will  be  had 
ascertained  that  his  estate  was  $150,000  in 
excess  of  what  he  had  supposed.  He  indi- 
cates in  bis  will  too  clearly  to  admit  of  ques- 
tion that  In  making  appellants  residuary 
legatees  his  thought  was  that  the  residuary 
estate  would,  at  most,  be  inconsiderable.  He 
was  by  no  means  certain  that  his  estate 
would  be  adequate  for  the  payment  of  his 
pecuniary  bequests,  and  therefore  provided 
for  their  abatement  in  case  of  a  deficiency. 
What  induced  the  making  of  the  codicil  was 
his  discovery  that,  except  as  his  will  was 
changed,  $150,000  of  his  estate  would  pass  to 
these  appellants  under  the  residuary  clause, 
whereas  up  to  that  time  he  had  rested  in 
the  belief  that  whatever  amount,  if  any, 
would  pass  under  the  residuary  clause  would 
be  an  Inconsiderable  part  So  much  we 
may  safely  conclude  from  what  appears  iit 
the  will  and  codicil.  The  substitution  of 
another  by  the  codicil  to  succeed  to  this 
enlarged  residuum  was  equivalent  to  a  posi- 
tive expression  that  those  appointed  by  the 
will  to  take  should  be  excluded  because  of  his 
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better  understanding  of  conditions.  The  lan- 
guage of  tbe  codicil  makes  It  clear  to  our 
mind  that  the  new  disposition  made  thereby 
was  the  result  of  a  predetermination  to  re- 
voke the  old.  We  find  nothing  to  indicate 
that  testator  in  any  event  Intended  that 
appellants  were  to  share  to  any  considerable 
extent  In  his  estate.  It  Is  not  necessary,  how- 
ever, to  decide  the  qaestlon  on  any  such 
ground.  We  refer  to  It  only  to  show  that  In 
this  case  the  rule  of  law  applicable  does  not 
defeat  or  disappoint  In  the  slightest  way  any 
Intention  of  tbe  testator  that  can  reasonably 
be  derived  from  his  will. 

The  codicil,  executed  with  the  same  for- 
malities as  the  will  and  duly  probated,  con- 
tains  an  express  revocation  of  the  twenty- 
ninth  clause  of  the  will,  which  appoints  the 
executors  residuary  legatees;  the  revoca- 
tion leaves  nothing  to  Implication.  True  It 
Is  that  the  expressed  purpose  In  the  revoca- 
tion is  In  order  to  carry  oat  the  provisions  of 
the  codicil;  that  Is,  the  establishment  of  a 
charity. 

[2]  The  dispositive  part  of  the  codicil  fail- 
ed, not,  however,  through  any  defect  In  the 
Instrument,  but  because  of  something  dehors 
the  death  of  the  testator  within  a  calendar 
month  from  the  maUng  of  the  codldL  Upon 
such  state  of  facts  can  it  be  said  that  the 
revocation  was  conditioned  on  the  e£9ciency 
of  the  charitable  bequest,  and  that  the  char- 
ity falling  the  revocation  fell  with  It?  The 
authorities  answer  the  Question  in  the  neg- 
ative. They  all  recognize  a  clear  distinction 
between  failure  of  the  dispositive  part  of 
the  revoking  Instrument  because  of  a  de- 
fect In  the  instrnment  and  failure  because 
of  extrinsic  circumstances;  and  there  Is 
entire  concurrence  of  view  that  in  the  for- 
mer case  the  revocation  Is  inoperative,  while 
In  the  latter  it  must  prevaU.  Thus  In  Jones 
T.  Murphy,  8  Watts  A  a  276,  It  Is  said  by 
Bogers,  J,: 

"A  will,  though  rendered  inoperative  by  ex- 
trlnmc  circumstances,  may  revoke  a  former 
will.  Thus,  if  properly  executed  and  tested  to 
pass  freeliold  lauds  according  to  the  statute 
of  Oharles  II,  thougli  it  should  be  prevented 
from  operating  by  the  incapacity  of  the  devisee 
or  any  other  matter  dehors  tbe  will,  the  for- 
mer will  is  nevertheless  revolted  by  it.  So  a 
will  devising  lands  in  fee  to  the  heir  at  law, 
though  void  as  to  the  purpose  of  a  will,  yet 
operates  as  a  revocation.  If  attested  accordmg 
to  the  statute." 

A  leading  case  In  our  own  reports  is  Price 
T.  Maxwell,  28  Pa.  23,  and  peculiarly  Illus- 
trative here.  In  that  case  the  question  was 
whether  a  revocation  contained  In  a  later 
win  containing  an  express  revocation  was 
affected  or  Impaired  by  failure  of  the  devise 
contained  In  it,  by  reason  of  the  testator 
dying  within  the  time  required  by  the  act  to 
give  the  devise  effect  Lewis,  C.  J.,  In  dispos- 
ing of  the  case,  says: 

"If  the  will  of  1856  contained  no  express 
clause  of  revocation  of  all  former  wills,  a  ques- 
tion might  arise  whether  the  will  of  1841  was 
revoked  by  the  devise  afterwards  made.  Where 
there  are  two  wills,  in  some  respects  Inconsist- 


ent, the  latter  revokes  tbe  former  only  so  far 
as  they  are  inccmsistent  with  each  other,  unless 
there  is  an  express  clause  of  revocation.  Jar- 
man  on  Wills,  159.  Where  the  second  will  is 
styled  a  codicil,  or  appears  to  have  been  in- 
tended for  one.  It  is  the  duty  of  the  court  to 
construe  them  together  as  constituting  one 
will;  and  in  such  case  tbe  revocation  by  im- 
plication will  only  take  place  where  there  is 
a  clear  inconsistency,  and  then  only  to  the  ex- 
tent of  that  inconsistency.  Even  in  the  case  of 
a  codicil  an  express  revocation  of  a  former  will 
must  have  its  legitimate  effect.  But  in  the 
case  before  ns  the  property  given  to  the  school 
in  the  first  will  is  mcluded  in  a  general  devise 
in  the  second  will  of  all  the  testator's  estate 
to  the  same  institution.  There  is,  therefore,  a 
manifest  inconsistency,  showing  that  there  was 
no  intention  that  both  wills  should  stand.  The 
same  thing  is  apparent  from  the  appointment 
of  new  executors.  But  it  is  not  necessary  to 
regard  these  circumstances,  because  we  have 
an  express  clause  of  revocation  in  the  will  of 
1856,  and  that  clause  Is  not  In  any  respect 
avoided  or  impaired  by  the  act  of  1855.  It 
stands  In  full  force.  The  result  is  that  the  will 
of  1841  is  revoked.  But  it  is  contended  that 
this  revocation  was  made  upon  condition  that 
the  devise  to  the  school  in  the  will  of  1856 
should  take  effect  How  do  we  know  this? 
Perhaps  tbe  intention  to  make  the  new  dispo- 
sition induced  tbe  revocation  of  the  old;  and 
perhaps  the  new  disposition  was  only  the  re- 
sult of  a  predetermination  to  revoke  the  old. 
There  is  nothing  to  lead  the  mind  with  any- 
thing like  logical  certainty  to  the  deduction 
that  either  was  the  result  of  the  other;  and 
it  is  very  clear  .that  the  heirs  at  law  are  not 
to  be  disinherited  npon  a  mere  peradventure. 
We  have  no  right  to  add  conditions  not  ex- 
pressed by  the  testator,  nor  implied  from  his 
acts.  He  had  it  in  his  power  to  make  condi- 
tions, but  he  made  none,  and  we  can  make  none 
for  him.  The  rnle  In  regard  to  revocations 
arising  from  Inconsistent  cUspositions  seems  to 
be  that,  where  the  second  devise  fails  by  reason 
of  a  defective  execntion  of  the  second  will,  it 
is  no  revocation  of  the  first  (Jarman  on  ^lls, 
154);  but  where  it  falls  from  want  of  capac- 
ity in  the  devisee  to  take,  the  prior  devise  is 
revoked  (French's  Case,  1  Roll.  Abr.  614;  Ro- 
per V.  RadcUffe,  10  Mod.  230;  8  Vin.  Abr.  141, 
Tit  Devise  R).  Mr.  Justice  Rogers,  in  the 
case  of  Jones  v.  Mnrpby,  stated  the  rule  cor- 
rectly when  he  held  that  if  the  second  will 
was  properly  executed  according  to  the  stat- 
ute, though  it  should  be  prevented  from  operat- 
ing by  the  incapacity  of  the  devisee,  or  any  oth- 
er matter  dehors  the  will,  the  former  will  is 
nevertheless  revoked  by  it    8  Watts  &  S.  300." 

To  the  same  effect  are  Lutheran  Congrega- 
tion of  Union  Church's  Appeal,  113  Pa.  32,  5 
Atl.  752;  Teacle's  Estate,  153  Pa.  219,  25  Atl. 
1135;  Wain's  Estate,  150  Pa.  194,  27  AtL  59. 

Our  cases  are  in  entire  harmony  with  the 

general  rule  on  this  subject  which  is  thus 

stated  in  1  Jarman  on  Wills,  834 : 

"If,  on  the  other  hand,  the  new  devise  be  in- 
effectual, on  account  of  the  attestation  being  in- 
BuiScient  for  a  devising,  though  sufficient  for  a 
revoking  will,  the  revoking  clause  becomes  in- 
operative on  the  principle  before  noticed  that 
the  revocation  is  conditional  and  dependent  on 
the  efficacy  of  the  admitted  new  disposition, 
and,  that  failing,  tbe  revocation  also  fails;  the 
purpose  to  revoke  being  considered  to  be,  not  a 
distmct  independent  intention,  but  subservient 
to  the  purpose  of  making  the  new  disposition 
of  the  property;  the  testator  meaning  to  do 
the  one  so  far  only  as  he  succeeds  in  effecting 
the  same.  But  it  seems  that,  if  the  second  de- 
vise fails,  not  from  the  infirmity  of  tbe  instru- 
ment, but  from  the  incapacity  of  the  devisee, 
the  prior  devise  is  revoked." 
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Page  in  hla  treatise  on  Wills,  |  271,  tbos 
states  the  rule: 

"The  later  revoking  instrument  is  much  often- 
er  a  will  or  codicil.  In  tho  discussion  of  this 
branch  of  the  subject  a  distinction  must  be 
noted  between  wills  which  contain  an  express 
clause  of  revocation  and  those  which  do  not 
contain  such  a  clause.  If  the  later  will  con- 
tains an  express  clause  of  revocation,  the  ear- 
lier will  is  thereby  rendered  invalid,  irrespec- 
tive of  the  disposition  of  property  made  by  the 
second  will;  and  this  is  true  even  if  the  other 
provisions  of  the  revoking  wjU  prove  ineftec- 
tnaL" 

And,  again.  In  section  2T7,  the  antbor  says: 
"The  testator  may  revoke  his  prior  will  by 
a  later  one  which  contains  a  clause  of  absolute 
revocation  and  is  properly  executed,  and  which 
by  reason  of  something  outside  the  will  is  inef- 
fectual to  pass  the  property  sought  to  be  devis- 
ed. This  differs  from  the  case  where  the  sec- 
ond instrument  contains  a  revoking  clause,  and 
nothing  more;  for  in  the  cases  under  consider- 
ation the  instrument  contains  a  revoking  clause 
and  a  dispositive  portion  which  fails  of  effect. 
The  qnestion  is  whether  the  revoking  clause  is 
conditioned  upon  the  validity  of  the  dispositive 
part  or  not  The  general  rule  npon  this  point 
is  that  a  second  will  inconsistent  witU  the  first, 
perfect  in  form  and  execution,  but  incapable  of 
operating  as  a  will  on  account  of  some  drcum- 
stance  dehors  the  instrument,  revoked  the  first 
instrument  when  the  second  contains  a  clause 
of  expressed  revocation." 

The  authorities  dted,  to  which  others  of 
like  effect  might  be  added,  compel  a  conclu- 
sion adverse  to  the  appellants'  contention. 
The  several  decrees  are  therefore  affirmed, 
and  the  appeals  are  dismissed,  at  cost  of  the 
respective  appellants. 


(123  Hi.  WO) 

MAYOR  AND  CITT  COUNCIL  OP  BALTI- 
MORE T.  J.  L.  ROBINSON  CONST. 
CO.    CNo.  22.) 

(Court  of  Appeals  of  Maryland.    June  26, 1914.) 

MumorPAL  Cobpobations  (§  337*)  —  Con- 
tracts—Bids— Deposits. 

Under  Baltimore  City  Charter,  as  amended 
by  Laws  1908,  c.  163,  .providing  that  a  contract 
for  snpplies  or  work  shall  be  awarded  to  the 
lowest  responsible  bidder ;  that  bids  when  filed 
shall  be  irrevocable ;  that  each  bid  shall  be  ac- 
companied by  a  certified  check  of  $500;  ano 
that  the  successful  bidder,  failing  to  execute  the 
contract  and  furnish  a  bond,  snail  forfeit  his 
check  as  liquidated  damages — one  may  not  with- 
draw his  bid,  even  before  the  opening  of  the  bids, 
and  so,  bein^  refused  permission  to  do  so,  and 
refusing  to  sign  the  contract,  on  it  being  award- 
ed him,  he  cannot  recover  the  amount  of  his 
check. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  864,  865 ;  Dec.  IHg. 
I  337.*] 

Appeal  from  Superior  Court  of  Balttmoie 
City ;  Carroll  T.  Bond,  Judga 

"To  be  officially  reported." 

Action  by  the  J.  L  Robinson  Constractlon 
Company  against  the  Mayor  and  City.  Coun- 
cil of  Baltimore.  Judgment  for  plaintiff, 
and  defendant  appeals.   Reversed. 

Argued  before  BO^D,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 


Alexander  Preston,  Dep.  SoL,  of  Baltimore 
(S.  S.  Field,  City  SoL,  of  Baltimore,  on  the 
brief),  for  appellant  Forrest  Bramble,  of 
Baltimore  (W.  W.  lingenfelder,  of  Baltimore, 
on  the  brief),  for  appellee. 

CONSTABLE,  J.  This  appeal  involves  the 
right  of  a  bidder,  for  a  municipal  contract, 
to  recover  from  the  municipality  the  amount 
of  money  deposited  at  the  time  of  submitting 
the  bid,  where  the  bidder  requests  the  with- 
drawal of  the  proposal  before  the  opening  of 
the  same  by  the  municipal  officera  The  facts 
upon  which  the  declaration  is  based  are  un- 
contradicted,' and  from  them  It  appears: 
That  the  appellant,  acting  through  the  board 
of  awards,  advertised  for  proposals  and  bids 
to  construct  a  schoolhouse  In  the  city  of  Bal- 
timore. That  the  appellee,  among  others, 
submitted  a  proposal  for  said  construction, 
and  in  compliance  with  the  advertisement 
and  the  provisions  of  the  city  charter  filed 
therewith  a  certified  check  for  $500.  On  the 
day  the  bids  were  to  be  opened,  and  Just  be- 
fore they  were  opened,  the  president  of  the 
appellee  company  stated  to  the  board  that  he 
thought  from  the  information  he  had  gained 
from  the  other  bidders  present  that  he  had 
made  an  error  In  his  proposal,  and  requested 
to  withdraw  the  same.  He  had  learned  that 
the  amount  of  his  bid  was  very  much  below 
that  of  the  others,  and  so  much  lower  that  he 
felt  assured  a  mistake  had  been  made.  The 
board  refused  to  allow  the  bid  to  be  with- 
drawn, and  proceeded  to  open  all  of  the  bids, 
whereupon  it  was  found  that  the  appellee's 
bid  was  the  lowest  by  about  $14,000.  After 
the  opening  the  board  suggested  to  the  rep- 
resentative of  the  appellee  that  he  go  over 
the  estimate  for  the  purpose  of  discovering 
where,  if  at  all,  the  mistake  was.  It  was 
found  that,  in  making  up  the  general  tabula- 
tion of  the  costs  of  the  varloas  Items,  includ- 
ing tife  bids  of  the  subcontractors,  the  amount 
for  heating  and  ventilating  had  been  put 
down  at  $952.13  while  it  should  have  been 
$11,952.13,  the  amount  of  the  subcontractor'a 
bid,  thus  making  the  total  of  the  bid  $11,000 
less  than  had  been  Intended.  The  board, 
however,  awarded  the  contract  to  the  appel- 
lee, which  refused  to  execute  the  formal  con- 
tract Whereupon  the  board  declared  the 
deposit  forfeited  and  readvertised  for  bids. 
This  suit  was  then  instituted  for  a  return  of 
the  $500  deposited.  The  appellant  demurred 
to  the  declaration,  but  the  court  overruled 
the  demurrer,  and  the  ruling  upon  the  prayers 
being  in  favor  of  the  right  of  action,  the  ap- 
pellant has  brought  this  appeal  from  the 
Judgment  rendered  against  it  The  rulings 
npon  the  demurrer  and  the  prayers  Involve 
one  and  the  same  principle  of  law,  so  they 
will  be  considered  as  a  whole. 

An  act  of  the  Legislature  regulates  pro- 
posals for  contracts  with  the  city  of  Balti- 
more.   Section  15  of  the  charter,  as  amended 
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by  chapter  163  of  the  Acts  of  1908,  provides 
as  lollows: 

"All  bids  made  to  the  mayor  and  city  council 
of  Baltimore  tor  supplies  or  work  for  any  pur- 
pose whatever,  unless  otherwise  provided  in 
this  article,  shall  be  opened  by  a  board,  or  a 
majority  of  them,  consisting  of  the  mayor,  who 
shall  be  president  of  the  same,  the  comptroller, 
city  register,  city  solicitor,  and  the  president  of 
the  second  branch,  which  board,  or  majority  of 
them,  shall,  after  opening  said  bids,  award  the 
contiact  to  the  lowest  responsible  bidder. 
*  *  *  Bids  when  filed  shall  be  irrevocable. 
The  successful  bidder  diall  promptly  execute  a 
formal  contract  to  be  approved  as  to  its  form, 
terms  and  conditions  by  the  dty  solicitor,  and 
he  shall  also  execute  and  deliver  to  the  mayor 
a  good  and  sufficient  bond  to  be  approved  by  the 
mayor,  in  the  amount  of  the  contract  price.  To 
all  such  bids  there  shall  be  attached  a  certified 
check  of  the  bidder  upon  some  clearing  house 
ban):,  and  the  bidder  who  has  had  the  contract 
awarded  to  him,  and  who  fails  to  promptly  and 
properly  execute  the  required  contract  and  bond 
shall  forfeit  said  check.  The  said  check  shall 
be  taken  and  considered  as  liquidated  damages, 
and  not  a  penalty,  for  failure  of  said  bidder  to 
execute  said  contract  and  bond.  tJpcm  the  exe- 
cution of  said  contract  and  bond  by  the  suc- 
cessful bidder,  the  said  check  shall  be  returned 
to  him.  The  amount  of  said  check  shall  be  five 
hundred  dollars,  unless  otherwise  provided  by 
ordinance,  or  an  order  or  regulation  of  the  de- 
partment for  whose  use  the  bids  are  made  and 
contract  entered  into.  The  checks  of  the  un- 
successful bidders  shall  be  returned  to  them  aft- 
er opening  the  bids  and  awarding  tiie  contract 
to  the  soccesaful  bidders." 

In  the  face  of  these  provisions  can  a  bidder, 
refo^lng  to  execute  a  contract  awarded  to 
him  for  mnnlclpal  work,  force  the  return  of 
his  deposit,  or  once  having  filed  his  pro- 
posal, can  he  withdraw  It  before  the  bid  Is 
accepted  and  recover  his  deposit?  It  will  be 
noticed  that,  in  plain  terms,  the  section  di- 
rects that  the  bidder  shall  deposit  a  certi- 
fied check  to  Indemnify  the  dty  In  case  he, 
as  the  successful  bidder,  fails  to  execute  the 
contract  and  famish  a  bond ;  that  bids  when 
filed  are  Irrevocable;  and  that  the  contract 
shall  be  awarded  to  the  lowest  responsible 
bidder.  It  certainly  must  be  that  there  was 
the  intention  that  these  explicit  directions 
should  have  some  force  and  meaning.  We 
must  ascribe  a  reasonable  construction  to 
them  or  we  render  the  statute  a  mere  nul- 
lity. These  provisions  Involve  the  prelimi- 
nary steps  to  the  making  of  the  contract  for 
the  work  to  be  done.  These  are  the  condi- 
tions which  must  be  subscribed  to  by  any  one 
who  wishes  to  be  in  a  position  to  get  a  con- 
tract with  the  city.  They  do  not  make  the 
proposal  and  the  acceptance  the  contract,  but 
the  formal  contract  Is  to  be  entered  into 
later.  They  make  plain  to  the  bidder  Just 
what  obligation  he  Is  entering  upon  when  he 
submits  a  bid.  He  knows  that  his  bid  is  ir- 
revocable, but  he  further  knows  that  if  he, 
for  any  reason,  after  bis  bid  is  accepted,  does 
not  want  to  enter  Into  a  contract  the  condi- 
tion of  his  becoming  a  bidder  obligates  Iilm 
expressly  to  reimburse  the  city  to  the  extent 
of  $000  damages.  If  the  contract  were  made 
by  the  bid  and  acceptance,  the  bidder  then 
would  be  compelled  to  carry  it  out  or  be 


responsible  for  it,  without  a  court  of  eauity, 
for  suificlent  cause,  relieved  him,  by  rescind- 
ing the  contract 

Judge  Dillon  in  Ills  work  on  Municipal 
Corporations,  at  section  810  (5th  Ed.),  ex- 
presses the  meaning  and  effect  of  such  a  char- 
ter provision: 

"After  the  6i>ening  of  the  bids,  the  ascertain- 
ment of  the  lowest  or  most  favorable  bidder,  and 
the  adoption  of  a  resolution,  that  the  contract 
be  awarded  to  him  does  not  make  a  completed 
contract  between  the  municipality  and  the  bid- 
der, when  the  charter  requires  that  all  contracts 
relating  to  city  affairs  shall  be  in  writing,  or 
when  the  advertisement  so  specifies,  or  when 
some  further  step  remains  to  be  taken,  •  •  • 
where  a  bidder  accompanies  his  bid  for  the  per- 
formance of  a  public  work  with  the  dejposit  of  a 
certain  sum,  under  an  agreement  to  forfeit  the 
sum  deposited  in  case  of  his  neglect  or  refusal 
to  enter  into  the  contract  for  the  work,  and 
without  default  on  the  part  of  the  board  he  fails 
to  execute  the  contract,  he  cannot  recover  back 
his  deposit,  and  the  board  may  declare  the  same 
forfeited." 

And  McQuillln  on  Municipal  Corporations, 
at  section  1221,  says: 

"Money  accompanying  a  bid  as  security  that 
the  bidder  will  enter  into  a  contract  if  his  bid  is 
accepted  cannot  l>e  recovered  if  the  bidder  fails 
to  enter  into  the  contract  The  rule  that  courts 
incline  against  forfeitures  has  no  application  to 
such  a  case,  and  the  rule  is  never  carried  to  the 
extent  of  relieving  parties  against  the  express 
terms  of  their  own  contract.  A  bidder  has  no 
right  to  withdraw  bis  bid  even  before  the  bids 
are  opened,  nor  have  the  municipal  authorities 
the  right  to  permit  him  to  withdraw  it." 

Also  in  28  Cyc.  p.  661: 

"A  bidder  has  no  right  at  law.  nor  have  the 
municipal  officers  power  to  permit  him  to  with- 
draw his  bid  and  deposit." 

In  Wheaton  Building  Go.  v.  Boston,  204 
Mass.  218,  90  N.  B.  098,  a  contractor  had  filed 
a  bid  with  the  proper  authorities  to  build  a 
schoolhouse,  and  was  required  to  file  a  de- 
posit with  bis  bid.  Afterwards  he  found  that 
he  had  made  a  mistake  in  his  estimates,  and 
sued  the  city  for  the  recovery  of  his  deposit 
This  case  is  practically  identical  with  the 
one  at  bar.  The  Massachusetts  court  held 
that  he  could  not  recover  his  deposit  and 
said  on  pages  222  and  223: 

"But  it  is  plain  that  the  statute  contemplated 
some  obligation  on  the  part  of  the  bidders,  even 
though  there  was  none  on  the  part  of  the  city. 
Statute  1890,  c.  418,  |  5,  provides  that  'every 
proposal  •  •  •  shall  be  accompanied 
**»bya***  check  or  certificate  of 
deposit,  for  the  faithful  performance  of  such 
proposal.  *  *  *  '  This  section  must  be  given 
a  reasonable  effect  It  would  be  a  nullity  if  it 
should  be  held  that  the  bidder  was  at  liberty 
to  withdraw  without  any  liability  at  any  time 
before  the  formal  contract,  which  alone  could 
bind  the  city,  should  be  executed.  The  reasoa- 
alile  construction  is  to  hold  that  the  bidder  is 
bound  to  stand  by  his  proposal,  at  least  after  its 
acceptance,  and  to  the  extent  of  his  bond  or  de- 
posit, but  no  further.  If  the  case  was  free  from 
statutory  regulation,  and  it  did  not  appear  that 
a  more  formal  contract  was  contemplated,  the 
mere  acceptance  of  the  proposal  would  consti- 
tute a  contract  and  neither  party  could  refuse 
to  carry  it  out  without  becoming  liable  to  all  the 
damage  sustained.  •  •  *  The  Legislature, 
perhaps  in  recognition  of  the  hardships,  whidk 
might  follow  from  requiring  the  bidder  to  be 
bound  tiiough  the  city  was  not  restricted  the  Ua- 
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bility  of  the  former  to  the  extent  of  the  de- 
poait" 

To  the  same  effect  Is  Robinson  v.  Board  of 
Education,  08  111.  App.  100,  where  the  bidder 
asked,  before  the  bids  were  opened,  to  with- 
draw his  bid  because  a  mistake  had  been 
made  by  him.  Also  the  same  ruling  in  Vil- 
lage V.  Gahan,  186  111.  523,  26  N.  E.  1085; 
Turner  v.  Fremont,  170  Fed.  269,  95  C.  C.  A. 
455;  Davln  v.  Syracuse,  69  Mist  Rep.  283, 
126  N.  Y.  Supp.  1002. 

This  may  seem  a  hardship  upon  a  bidder 
who  has  actually  made  a  mistake,  but  if  the 
statute  is  to  hare  any  effect  that  must  be 
the  result  The  statute  Is  an  essential  part 
of  the  proposal,  and  the  bidder  makes  all 
its  terms  and  conditions  an  obligation  upon 
himself  when  he  submits  a  bid.  While  it  may 
appear  a  hardship  upon  the  bidder,  the  prac- 
tical side,  as  illustrated  by  this  record,  of 
awarding  contracts  by  closed  bidding  shows 
ti  to  be  a  wise  provision  for  municipalities. 
After  the  bids  were  all  in,  and  before  the  bids 
were  oiiened,  this  appellee  easily  ascertained 
from  his  competitors  the  amounts  of  their 
bids.  What  would  there  then  be  to  prevent 
a  dishonest  bidder,  upon  finding  that  his  bid 
was  extremely  low,  from  declaring  that  he 
had  made  a  mistake,  and  thus  put  the  city  to 
the  costs  of  delay  and  readvertlslng? 

The  case  of  Moffett  v.  Rochester,  178  U. 
S.  373,  20  Sup.  Ot  957,  44  li.  Ed.  1108,  reUed 
upon  by  the  appellee,  was  upon  a  bill  in 
equity  for  a  reformation  of  the  proposal,  and 
therefore  is  not  authority  for  the  form  of  ac- 
tion in  this  case.  In  fact  all  of  the  cases 
cited  by  the  appellee  are  cases  in  equity,  and 
In  the  most  of  them  there  was  no  statute  In- 
volved. 

Judgment  reversed,  without  awarding  a 
new  trial,  with  costs  to  the  appellant 


(123  Hd.  542) 

SOPEB  et  aL  v.  MICHAIi.     (Na  21.) 
(Court  of  Appeals  of  Maryland.    June  25, 1914.) 

1.  Gauino    (I   60*)— Gambling    Machines— 
SuMMABT  Seizure. 

The  police  authorities  of  a  city  cannot,  as 
a  measure  of  preventive  justice,  summarily  seize 
slot  machines  when  no  charge  whatever  of  a 
violation  of  the  gaming  laws  has  been  made 
against  the  owner,  even  though  the  machines 
are  gambling  devices,  where  they  are  not  requir- 
ed as  evidence  of  any  contemplated  criminal 
proceeding. 

[Ed.    Note.— For   other   cases,    see    Gaming, 
Cent.  Dig.  S  117;  Dec.  Dig.  {  60.*] 

2.  Gaming  (g  63*)— Offenses— Possession  of 
Gambling  Implements. 

It  is  within  the  power  of  the  Legislature 
to  make  the  possession  of  gambling  implements 
or  machines  an  offense. 

[Ed.    Note.— For    other   cases,    see    Gaming, 
Cent  Dig.  §  120;    Dec.  Dig.  §  63.*] 

8.  Replevin   ({  71*)— Evidence. 

In  replevin  for  machines  summarily  seized 
and  retained  by  the  police  commissioners  as  a 
measure  of  prevention  against  gaming,  evidence 


as  to  why  plaintiff  sold  the  machines  out  of  tlie 
state  was  not  germane  to  the  case  l>eing  tried. 

[Ed.   Note. — For  other   cases,   see   Replevin, 
Cent.  Dig.  f§  285-291;   Dec.  Dig.  |  71.*] 
4.  Appeal  and   Ebbob  ({  1068*)— Haxiclbss 

Ebrob— Exclusion  of  Evidence. 

The  exclusion  of  evidence  was  not  reversi- 
ble error,  where  the  matter  in  issue  had  been 
fully  testified  to  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4196,  4200-4204,  4206; 
Dec.  Dig.  §  1058.*]  ^^ 

Appeal  from  Superior  Court  of  Baltimore 
City;  Chas.  W.'  Heuisler,  Judge. 

"To  be  offldally  reported." 

Replevin  by  Frank  Michal  against  Morris 
A.  Soper  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOB, 
BURKE,  THOMAS,  PATTISON,  DRNBR, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Robert  F.  Stanton,  of  Baltimore,  for  ap- 
pellants. James  A.  Latane,  of  Baltimore  (Al- 
bert S.  J.  Owens,  of  Baltimore,  on  the  brief), 
for  appellee. 

8T0CE:BRIDGB,  J.  This  Is  an  action  Of 
replevin  to  recover  98  machines  of  the  variety 
commonly  designated  as  "slot  machines,"  a 
roulette  wheel,  and  the  appurtenant  mechan- 
ism, which  Iiad  been  seized  by  the  appellants 
as  police  commissioners  of  Baltimore  dty. 
At  the  time  of  the  seizure  all  of  the  articles 
were  in  the  possession  of  the  appellee,  in  a 
single  room,  part  of  the  first  floor  of  a  build- 
ing on  Bom  alley,  the  remainder  of  the  floor 
l)eing  occupied  and  used  as  a  carpenter  shop. 
The  ownership  of  the  property  in  question 
is  not  entirely  clear.  Some  portion  of  the 
machines  seem  to  have  belonged  to  the  appel- 
lee, while  some  may  have  been  sent  to  him  for 
alteration  or  repair.  A  small  number  of 
them  had,  in  addition  to  their  main  feature, 
a  musical  or  chewing  gum  attachment,  but  in 
all  the  leading  characteristic  was  the  possi- 
bility held  out  for  gambling,  and  some  of  the 
machines  at  the  time  of  seizure  were  sus- 
ceptible of  no  other  use.  There  is  no  evidence 
to  show  that  they  ever  had  been  used  by  the 
appellee  for  such  a  purpose,  either  at  the 
place  on  Born  alley  or  elsewhere. 

[1,2]  The  Important  question  in  this  case 
is  the  right  of  the  police  authorities  of  the 
dty  of  Baltimore  to  summarily  seize  and 
retain  possession  of  these  machines  as  a  mat- 
ter of  preventive  justice  when  no  charge 
whatever  of  a  violation  of  the  laws  of  this 
state  against  gambling  had  at  the  time,  or  has 
at  any  time  since,  been  made  against  the  ap- 
pellee, and  there  is  no  claim  that  they  were 
required  as  evidence  in  any  existing  or  con- 
templated criminal  proceeding.  It  is  con 
tended  on  behalf  of  the  appellants  that  a 
slot  machine  is  per  se  a  gambling  device,  and 
therefore  malum  per  se,  and  liable  to  confisca- 
tion in  the  hands  of  whomsoever  found.  The 
proposition  as  stated  is  too  broad  for  this 
court  to  adopt,  in  view  of  the  decision  in 
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State  T.  Howell,  83  Mo.  App.  198,  and  the 
language  used  by  this  court  In  Wagner  v. 
Police  Com'rs,  93  Md.  182,  48  AtL  455,  52 
L.  R.  A.  775,  86  Am.  St.  Rep.  423 : 

"Until  it  has  been  shown  before  the  proper 
tribunal  that  it  was  designed  to  be  put,  or  has 
been  put,  to  an  illegal  use,  it  (a  slot  machine) 
cannot  be  seized  as  a  preventiTe  measure."  - 

It  is  within  the  power  of  the  Legialature 
to  make  the  possession  of  gambling  imple- 
ments or  machines  an  offense,  as  was  done 
with  regard  to  policy  slips,  game  at  certain 
seasons,  and  oysters  below  a  certain  size,  but 
it  has  not  thus  far  done  so,  and  the  mere  pos- 
session of  such  a  device  cannot,  as  the  law 
stands,  be  deemed  and  treated  in  the  crim- 
inal courts  as  a  violation  of  law,  still  less 
when  the  question  is  raised  Indirectly  in  the 
tribunals  exercising  only  a  clvU  jurisdiction. 
The  courts  have  gone  very  far  In  the  con- 
struction of  statutes  to  extend  the  inhibition 
of  laws  relating  to  lottery  and  gambling  to 
slot  machines.  Such  cases  as  Lolseau  v. 
State,  U4  Ala.  84,  22  South.  138,  62  Am.  St. 
Rep.  84,  Bobel  ▼.  People.  173  111.  19,  60  N. 
B.  322,  04  Am.  St.  Rep.  64,  State  v.  Gaughan, 
55  W.  Va.  692,  48  S.  B.  210,  and  Territory  v. 
Jones,  14  N.  M.  579,  99  Pac.  338,  20  L.  R.  A. 
(N.  S.)  239,  20  Ann.  Cas.  128,  are  examples, 
bot  In  nearly  every  one  of  these  cases  the 
question  arose  in  a  criminal  proceeding,  and 
Involved  the  use  or  Intended  use  of  the  ma- 
chines, not  the  possession  merely.  The  ex- 
treme ruling  Is  that  in  the  case  of  Lang  v. 
Merwln,  99  Me.  486,  59  Atl.  1021,  105  Am. 
St  Rep.  293,  In  which  the  voters  of  a  certain 
town  filed  a  bill  for  an  injunction,  to  restrain 
the  use  of  a  slot  machine  In  a  cigar  store, 
and  the  injunction  was  granted.  But  here 
also  the  intervention  of  the  court  was  asked, 
to  prohibit  the  use  of  the  machine,  and  the 
maintenance  of  a  gambling  place,  not  the  pos- 
session of  the  machine. 

The  two  Wagner  Cases  (93  Md.  182,  48  AtL 
456,  52  I*  R.  A.  775,  86  Am.  St.  Rep.  423,  and 
95  Md.  519,  52  Atl.  509,  93  Am.  St  Rep.  412) 
announce  the  law  In  this  state,  and  in  a  man- 
ner conclusive  of  this  case.  In  the  latter 
case  this  court  said : 

"The  doctrines  clearly  announced  in  the  for- 
mer appeal  conclusively  settle  the  following  prop- 
ositions: First,  that  only  such  property  or  arti- 
cles as  are  intended  to  be  used  in  violation  of 
law  and  can  be  used  for  no  legitimate  purpose 
can  be  summarily  seized  by  the  police  authori- 
ties; and,  secondly,  that  articles  or  property 
that  may  or  may  not  be  used  for  legal  purposes 
cannot  be  seized  until  it  has  first  been  properly 
established  that  the  article  was  procured,  aeld, 
or  used  for  an  illegal  purpose;  and,  thirdly, 
that  in  order  to  properly  establish  that  the  arti- 
cle was  designed  to  be  put,  or  has  been  put,  to 
an  illegal  use  there  must  be  a  proceeding  iu  a 
court  of  criminal  jurisdiction,  and  the  question 
of  the  guilt  or  innocence  of  the  owner  of  or 
person  who  uses  the  article  cannot  be  determin- 
ed in  a  replevin  case." 

Such  being  the  law,  there  was  no  error  in 
tbe  ruling  of  the  lower  court  on  the  prayers. 

In  what  has  been  said  this  court  must  not 
be  understood  as  holding  that  the  police  may 


not  seize  property  for  use  as  evidence,  or  that 
In  a  proper  case  and  before  a  proper  tribunal 
they  may  not,  upon  a  conviction,  confiscate 
or  even  destroy  the  property  so  taken,  but 
this  case  was  not  in  a  form  where  the  guilt 
or  Innocence  of  Michal  could  be  established. 

[3, 4]  There  was  an  exception  reserved  to 
tbe  ruling  of  the  trial  court  in  refusing  to 
permit  the  plaintiff,  Michal,  on  cross-exami- 
nation, to  answer  the  question  why  be  sold 
the  machines  outside  of  the  state.  Either 
this  was  a  collateral  issue^  not  germane  to 
the  case  being  tried,  and  for  that  reason 
properly  excluded,  or  else  it  was  intended  to 
bear  on  the  Intent  of  the  plaintifr.  The  In- 
tent of  a  person  is  often  an  Important  ele- 
ment In  a  criminal  case,  and  In  some  the  In- 
tent Is  the  gist  of  the  case.  In  this  case  the 
Inteqt  could  only  be  relevent  to  show  that  the 
plaintiff  intended  to  make  an  Illegal  use  of 
the  machines,  and  what  his  Intent  was  In 
that  respect  had  already  been  fully  testified 
to  without  objection.  No  reversible  error  can 
be  predicated  upon  tliis  ruling.  Peters  r. 
Tllghman,  111  Md.  227,  73  AtL  726. 

Some  question  was  raised  that  tbe  police 
board  could  not  be  proceeded  against  by  way 
of  replevin  to  recover  possession  of  goods  Il- 
legally seized.  But  the  same  form  of  action 
was  resorted  to  In  the  Wagner  Case,  supra, 
and  inferentlally  approved,  and,  unless  such 
an  action  is. maintainable,  the  police  board 
would  be  amenable  to  no  authority,  no  mat- 
ter how  wanton  and  unjustifiable  the  seizure 
of  the  property  of  a  citizen  might  be. 

Judgment  affirmed,  with  costs. 


==■  (m  Md.  SM) 

BRADLEY  et  al.  ▼.  BRADLEY.    <No.  16.) 

(Court  of  Appeals  of  Maryland.     June  26, 
1914.) 

1.  AfPKAI.  AI7D  E^BBOR  (§  339*)  —  Dkciuons 

Review ABi.B—"I>zniiBuiRATioK  or  a  Coubt 

or  Law." 

Under  Code  Pub.  Gen.  Laws  1904,  art.  5, 
{  6,  providing  that  all  appeals  or  writs  of  error 
allowed  from  any  Judgment  or  determination  of 
a  court  of  law  to  Uie  Court  of  Appeals  shall  be 
taken  within  two  months  from  the  date  of  such 
judgment  or  determination,  an  appeal  from 
rulings  of  the  circuit  court  upon  the  trial  of  is- 
sues sent  from  the  orphans'  court  is  an  appeal 
from  some  "determination  of  a  court  of  law," 
and  must  l>e  taken  within  two  months,  or  it  Is 
too  late. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1883-1887;  Dec  Dig.  | 
339.*] 

2.' CouBTs  (§  202*)— Obphans'  Coubt  — Deci- 
sions Reviewable— CiBcurr  Coubt— Issues 

FBOM  Obphans*  Coubt. 

The  circuit  court  has  no  authority  to  enter 
a  judgment  on  a  verdict  rendered  on  issues  sent 
from  the  orphans'  court,  and  the  appeal  in  such 
cases  is  taken  from  the  determinations  and  rul- 
ings of  the  court  in  the  trial  of  the  issues. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  480-486 ;  Dee.  Dig.  §  202.*] 
3.  Appeal  and  Ebbob  (§  977*)  —  Decisions 

Reviewable— Maitebs  Resting  in  Discbe- 

TION. 

Orders  denying  a  new  trial,  refusing  to  va- 
cate and  set  aside  the  verdict,  overruling  ob- 
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jectiong  to  certifTinj:  tbe  verdict  of  the  oTphani^ 
court,  and  refusing  to  arrest  any  orders  thereon, 
are  within  the  discretion  of  the  trial  court,  not 
reviewable  by  the  Court  of  Appeals. 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Erroi^  Cent  Dig.  {{  3S60-3863;  Dec.  Die.  i 
977.*] 

4.  Appeal   and   Error   {|   230*)— Presenta- 
tion OP  Grounds  ok  Review— Exceptions. 

A  litigant  cannot  employ  a  motion  for  a 
D«w  trial  as  a  means  of  bringing  to  the  Court 
of  Appeals  for  review  any  matter  occurring 
during  the  trial  of  the  case  to  which  objection 
was  not  made  at  the  time ;  bnt  such  objection, 
to  be  of  any  avail,  should  be  made  before  a  mo- 
tion in  arrest  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {230;*  Trial,  Cent.  Dig.  {§ 
183-190.] 

5.  Appeai,  and  Erbob  (|  241*)— Motion  ih 
Arrest— Matters  Reviewable. 

A  motion  in  arrest  of  jadgment  presents 
nothing  for  review,  where  there  is  no  error  ap- 
parent upon  the  face  of  the  record  existing  at 
the  time  the  motion  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  «S   141.S-1416;    Dec.  Dig.  i 
241;*  Trial,  Cent  Dw.  |  192.] 
9.  Appeal  and  E^brob  (S  648*)— Motion  in 

Arrest— Necebsitt  of  Bill  of  Exceptions. 
A  motion  in  arrest  of  judgment  presents 
nothing  for  review,  where  there  is  no  bill  of  ex- 
ception in  the  record  showing  any  evidence  be- 
fore the  court  to  support  the  motion  and  npon 
which  the  court  acted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2433-2440;  Dec  Dig.  { 
648.*J 

Appeal  from  Circuit  Court,  Montgomery 
County;  Olenn  H.  Worthlngton,  Judg& 

"To  be  officially  reported." 

Caveat  to  tbe  will  of  Henry  Bradley,  de- 
ceased, by  George  O.  Bradley  and  others, 
against  Jane  "R.  Bradley.  Verdict  for  de- 
fendant on  trial  of  Issues  from  the  orphans' 
court,  and  caveators  appeaL  Appeal  dis- 
missed. 

Argued  before  BOYD,  O.  3^  and  BBIS- 
COB,  BURKE,  THOMAS,  PATTISON,  UBN- 
EB,  and  STOCKBRlDGE,  JJ. 

Daniel  W.  Baker,  of  Washington,  D.  O. 
(W.  O.  Spates,  J.  Boger  Spates,  and  John 
A.  Garrett,  all  of  Rockvllle^  on  the  brief), 
for  appellants.  Bonlc  &  Boulc,  of  Rockvllle 
(Talbott  &  Prettyman,  of  BockvlUe,  and  Mar- 
buty,  Oosnell  &  Williams,  of  Baltimore,  on 
the  brief),  for  appellee. 

BRISCOB,  J.  The  motion  to  dismiss  this 
appeal  must  prevail.  The  reasons  therefor 
are  fully  set  out  In  the  motion  to  dismiss 
filed  by  the  appellee  on  tbe  3d  of  April, 
1914,  prior  to  the  argument  of  the  ease  In 
this  court,  and  are  also  apparent  from  the 
face  of  the  record  Itself. 

The  first  and  second  grounds  relied  npon 
by  the  appellee  In  his  motion  to  dismiss  are 
absolutely  conclusive,  and  they  ar«  as  fol- 
lows: (1)  Because  the  appeal  was  not  tak- 
en within  the  time  prescribed  by  the  statute, 
in  such  case  made  and  provided;  and  (2) 
because  the  rulings  of  the  circuit  court  for 


Montgomery  county  from  whldi  the  appeal 
was  taken,  and  which  are  sought  to  be  re- 
viewed by  this  court,  were  matters  solely 
within  the  discretion  of  the  trial  court 

The  order  for  an  appeal,  as  set  out  in  the 
record,  is  as  follows: 

"The  caveators,  plaintiffs,  note  an  appeal  la 
the  above-entitled  cause  to  the  Court  of  Appeals 
from  all  of  the  rulings  of  the  court  as  contained 
in  the  record,  including  among  other  things  the 
rulings  of  the  court  on  the  admission  and  rejec- 
tion of  evidence,  the  prayers  granted  and  re- 
fused, the  charge  where  excepted  to  by  cavea- 
tors, the  overruling  of  the  motion  for  a  new 
trial  on  the  ground  that  the  Juror  Diamond  was 
incompetent  and  such  incompetency  was  un- 
known to  attorneys  and  caveators  (plaintififs) 
until  after  the  trial,  the  overruling  the  motions 
filed  November  12,  and  December  2,  1913,  re- 
spectively." 

The  order  of  court  of  December  2,  1913, 
was  an  order  overruling  the'  motion  to  va- 
cate and  set  aside  the  verdict  and  overruling 
the  motion  "objecting  to  any  order  certifying 
the  verdict  to  the  orphans'  court"  These 
motions  were  both  based  upon  the  reason: 

"That  the  Juror  Herbert  L.  Diamond  was  in- 
competent and  disqualified  to  sit  in  the  cause, 
and  that  such  disqualification  and  incompetency 
was  unknown  to  the  attorneys  or  plaintiffs,  un- 
til after  the  verdict,  as  shown  by  the  affidavits 
accompanying  the  motion  for  a  new  triaL" 

It  will  be  seen,  then,  that  the  rulings  of 
the  court,  here  appealed  against,  were  made 
after  a  verdict  in  favor  of  the  appellee  on  a 
trial  of  issues  sent  from  the  orphans'  court 
of  Montgomery  county  to  the  circuit  court  of 
that  county  on  a  caveat  to  the  will  of  Henry 
Bradley,  deceased,  and  it  is  conceded  that 
they  all  relate  to  the  alleged  disqualification 
of  the  Juror  Diamond,  who  had  been  sworn 
as  a  Juror,  on  the  paneL 

There  are  no  bills  of  exception  presentittg 
the  rulings  or  determinations  of  the  court 
below,  either  ui>on  the  admissibility  of  evi- 
dence, the  instructions  of  the  court  or  other 
rulings,  in  the  course  of  the  triaL 

[1,  2]  An  appeal  from  rulings  of  a  court 
of  law,  upon  the  trial  of  issues  sent  from 
the  orphans'  court.  Is  an  appeal  from  some 
"determination  of  a  court  of  law,"  and  must 
be  taken  within  the  time  provided  by  the 
statute.  Hoppe  v.  Byers,  60  Md.  381 ;  Hous- 
ton V.  Wilcox,  121  Md.  100,  88  AtL  82. 

The  statute  (section  6,  art  6,  of  the  Code 
of  Public  General  Laws)  provides  that  all 
appeals,  or  writs  of  error,  allowed  from  any 
judgment  or  determination  of  a  court  of  law 
to  the  Court  of  Appeals  of  this  state  shall  be 
taken  within  two  months  from  the  date  of 
such  Judgment  or  determination,  and  not 
afterwards ;  and  the  transcript  of  the  record 
shall  be  transmitted  to  the  Court  of  Appeala 
within  three  months  from  the  time  of  the 
appeal  taken,  or  writ  of  error  allowed. 

It  Is  well  settled  that  the  circuit  court  has 
no  authority  to  enter  a  Judgment  on  a  ver- 
dict rendered  on  Issues  sent  from  the  or- 
phans' court,  and  the  appeal  In  such  cases  hi 
taken  from  the  determinations  and  rullnga 


•Vol  etbw  c«»w  *••  asm*  teplo  sod  sscUod  NUMBBR  la  Dec.  Dig.  *  Am.  Dig.  Ksy-Mo.  Sariaa  *  Rsp'r  Indezss 


Digitized  by 


Google 


Md.) 


WALLACE  T.  MATOB,  ETC.,  OF  BALTIMORE 


687 


of  the  court,  in  the  course  of  the  trial  of 
the  Issues.  Browne  v.  Browne,  22  Md.  103; 
Hubbard  v.  Barcus,  38  Md.  166;  Conrades 
V.  Heller,  110  Md.  462,  87  AU.  28 ;  Berry  v. 
Safe  Deposit  Co.,  93  Md.  242,  48  Atk  502; 
Johns  V.  Hodges,  60  Md.  215,  45  Am.  Bep. 
722. 

In  this  case,  the  verdict  of  the  jury  was  In 
favor  of  the  appellee  on  an  the  Issues  and 
was  rendered  on  August  23,  1913.  There  was 
no  appeal  taken  until  the  2d  day  of  Decem- 
ber, 1913,  and  as  this  date  was  not  within 
the  time  limited  by  the  statute  for  an  appeal, 
but  afterwards,  the  appeal  from  the  rulings 
or  determinations  of  the  court  during  the 
trial  below  is  clearly  too  late.  Thomas  T. 
Thomas,  57  Md.  504;  Hopper  T.  Jones,  64 
Md.  578,  4  AtL  273. 

[S,  4]  The  orders  oyermling  the  motion  for 
a  new  trial,  overruling  the  motion  to  vacate 
and  set  aside  the  verdict,  and  similar  orders 
here  appealed  against,  were  orders  within 
the  discretion  of  the  trial  court  and  are  not 
reviewable  by  this  court  on  an  appeal. 

In  Johns  v.  Hodges,  60  Md.  216,  45  Am. 
Rep.  722,  this  court,  in  dealing  with  an  ap- 
peal from  similar  orders,  said: 

These  applications  to  the  court  being  an  ap- 
peal, in  effect,  to  the  discreti(Hi  of  the  court-  to 
grant  a  new  trial,  the  ezerciae  of  the  court's 
discretion  is  not  a  subject  of  review  in  tills  tri- 
bunal. 

In  Whltcomb  T.  Mason,  102  Md..284,  62 

Aa  749,  4  L.  B.  A.  (N.  S.)  565,  It  Is  said: 
It  is  well  settled  that  no  appeal  will  lie  from 
an  order  grantioK  or  refusing  a  new  trial  the 
motion  for  which  is  always  addressed  to  the 
49ound  discretion  of  the  court.  Nor  will  a 
litigant  l>e  permitted  to  employ  a  motion  for  a 
new  trial  as  a  means  of  bringing;  to  this  court 
for  its  review  any  matter  occurring  during  the 
trial  of  the  case  to  which  objection  was  not 
made  at  the  time  of  its  occurrence. 

Appeals  from  such  orders  as  overruling  a 
motion  for  a  new  trial,  objecting  to  an  order 
certifying  the  verdict  to  the  orphans'  court, 
and  for  the  arrest  of  any  orders  thereon, 
were  treated  by  this  court.  In  Johns  ▼. 
Hodges,  supra,  as  presenting  orders  within 
the  discretion  of  the  court  and  not  reviewa- 
ble by  this  court  on  appeal. 

In  Green  v.  State,  59  Md.  123,  43  Am.  Rep. 
542,  the  court  said : 

There  was  no  sufficient  ground  for  arresting 
the  judgment  According  to  all  the  authorities 
an  objection  of  this  character  should  have  been 
made  at  an  earlier  stage  of  the  cause,  to  be  of 
any  avail.  Busey  v.  State,  85  Md.  116,  36  Atl. 
267 :  Young  v.  State,  90  Md.  685,  45  Atl.  631 ; 
State  V.  Vincent,  91  Md.  728,  47  Atl.  1036,  52 
14.  R.  A.  83. 

[i]  Even  If  we  treat  the  order  overruling 
the  motion  to  vacate  and  set  aside  the  ver- 
dict as  a  motion  In  arrest  of  judgment,  there 
ia  no  error  apparent  upon  the  face  of  the 
record,  existing  at  the  time  the  motion  was 
made,  for  us  to  review. 

The  verdict  was  rendered  on  the  23d  of 
August  1913,  and  the  motion  was  entered 
and  heard  on  November  13,  1913. 


[I]  Besides  this,  there  Is  no  bill  of  excep- 
tion in  the  record  showing  any  evidence  be- 
fore the  court  to  support  the  motion  and  up- 
on which  the  court  acted,  in  overruling  the 
motion.  Johns  ▼.  Hodges,  supra;  Green  v. 
State,  supra. 

Appeal  dismissed. 


(m  Md.  638) 

WALLACE  V.  MAYOR  AND  CITY  COUNCIL 

OP  BALTIMORE.    (No.  86.) 
(Court  of  Appeals  of  Maryland.    June  25, 1914.) 

MUNICIPAI,  COBPOBATIONS  (|  739*)— PUBLIC 
GOVEBNHENTAL  FUNCTIONS  —  NEaUOENCK 
— LlABIUTT. 

A  city  maintaining  waterworks  to  provide 
water  to  its  citizens  for  domestic  use  for  a  com- 
pensation, is  not  liable  for  negligently  failing  to 
provide  gratuitously  water  for  use  in  extinguish- 
ing fires,  in  the  performance  of  which  duty  It 
is  acting  in  a  governmental  capacity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1666,  1657;  Dec. 
Dig.  i  739.»] 

Appeal  from  Baltimore  Court  of  Common 
Pleas ;  John  J.  Dobler,  Judge. 

"To  be  officially  reported." 

Action  by  J.  B.  Wallace,  trading  as  J.  B. 
Wallace  ft  Son,  against  the  Mayor  and  City 
Council  of  Baltimore.  From  a  judgment 
sustaining  a  demurrer  to  the  declaration, 
plalntlfT  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BllISCOE, 
BUHKE,  THOMAS,  PATTISON,  URNER, 
and  CONSTABLE,  JJ. 

George  Washington  Williams,  of  Balti- 
more (John  Holt  Richardson,  of  Baltimore, 
on  the  brief),  for  appellant  Rol>ert  F.  Leach, 
Jr.,  Asst  City  Sol.,  of  Baltimore  (S.  S.  Field, 
City  Sol.,  of  Baltimore,  on  the  brleQ,  for  ap- 
pellee. 

CONSTABLE,  J.  This  Is  an  appeal  from  a 
judgment  on  a  demurrer  to  a  declaration. 
The  appellant  brought  suit  against  the  appel- 
lee for  the  loss  of  property  from  a  fire  in 
Baltimore  dty.  The  declaration  alleges  that 
the  appellant  rented  a  stable,  wherein  he 
stabled  and  stored  property ;  that  the  appel- 
lee owned  and  operated  a  system  of  water- 
works under  the  authority  of  Its  charter,  and 
ctmrged  tolls  and  rents  for  the  use  of  the  wa- 
ter; that  the  said  stable  was  supplied  with 
water,  for.  which  the  usual  rate  was  paid; 
that  tiiere  were  located  near  and  convenient 
to  the  said  stable  hydrants  and  fire  plugs 
used  by  the  appellee  for  extinguishing  fires, 
and  also  private  hydrants  of  the  appellant, 
which  connected  with  the  said  water  sys- 
tem; that  the  building  adjoining  the  stable 
caught  fire,  and,  in  response  to  an  alarm,  the 
fire  department  connected  Its  hose  with  the 
proper  fire  plugs,  but  It  was  thereupon  dis- 
covered that  the  water  supply  had  been  cut 
otr  from  those  pings,  whereupon  It  was  neces- 
sary to  go  to  other  fire  plugs  In  order  to  get 
water,  but  In  the  meantime  the  fire  had  burn- 
ed into  the  stable  of  the  appellant  and  com- 


*For  otliar  eases  see  same  topic  and  section  NUMBER  in  Deo.  DIs.  tt  Am.  Die.  Ker-No.  Series  ft  Rep'r  Indans 
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pletely  destroyed  tda  property.  It  was  fur- 
ther alleged  that  a  contractor,  while  lawfully 
working  and  digging  In  the  vicinity,  of  the 
Bald  stable,  had  knocked  out  from  one  of  the 
pipes  of  the  water  system  a  wooden  plug, 
which  had  been  negligently  placed  in  said 
pipe,  and  that,  as  a  result  of  the  negligence 
of  placing  said  plug  and  allowing  it  to  remain 
unguarded,  it  was  necessary  to  cut  otT  that 
section  of  the  water  system  supplying  the 
fire  plug  in  that  vicinity  with  water,  and  but 
for  that  the  fire  would  have  been  extinguish- 
ed without  the  loss  of  the  appellant's  prop- 
erty. 

The  grounds  of  the  demurrer  were:  (1) 
Because  the  injury  complained  of  was,  ac- 
cording to  the  averments  of  the  declaration, 
too  remote  to  fix  any  liability  upon  the  appel- 
lee— the  cause  alleged  was  not  the  natural  or 
proximate  cause  of  the  injury;  (2)  because, 
so  far  as  the  appellee  maintains  its  water 
system  and  plant  for  use  by  its  fire  depart- 
ment in  extinguishing  fires,  it  la  performing 
a  governmental  function,  for  failure  or  negli- 
gence in  connection  with  which  it  is  not  lia- 
ble. We  wUI  consider  only  the  second  of 
these  grounds. 

The  liability  of  municipalities  for  injuries 
growing  out  of  negligence  in  failure  to  sup- 
ply water  for  the  extinguishment  of  fires  has 
never  been  before  this  court,  but  has  been 
before  the  courts  of  other  states  In  many 
cases,  and  In  every  Instance,  so  far  as  our 
research  discloses,  with  one  exception,  the 
liability  of  the  municipality  has  been  denied, 
and  In  that  Jurisdiction  where  the  municipal- 
ity was  held  liable  (Lenzen  v.  New  Braun- 
fels,  13  Tex.  av.  App.  835,  35  S.  W.  341)  the 
opposite  conclusion  was  reached  In  two  later 
decisions  (Butterworth  v.  Henrietta,  25  Tex. 
Civ.  App.  467,  61  S.  W.  975;  Greenville  Wa- 
ter Co.  T.  Beckham,  55  Tex.  Civ.  App.  87, 118 
S.  W.  889). 

It  is  seen  from  the  averments  of  the  narr 
that  there  is  not  Involved  In  this  case  the 
question  of  the  liability  of  the  appellee  for  Its 
failure  to  furnish  water  to  the  appellant  for 
which  he  was  paying  rental,  but  only  its  fail- 
ure to  furnish  water  to  the  fire  department 
for  Its  use  in  extinguishing  a  fire. 

Dillon  on  the  Law  of  Municipal  Corpora- 
tions, !  66,  states: 

"Municipal  corporations  •  *  •  poBsess  a 
double  character;  the  one  governmental,  legis- 
lative, or  public;  the  other  in  a  sense  proprie- 
tary or  private.  *  *  *  In  its  governmental 
or  public  character  the  corporation  is  made  by 
the  state  one  of  its  instruments,  or  the  local  de- 
pository of  certain  limited  and  prescribed  politi- 
cal powers,  to  be  exercised  for  the  public  good 
on  behalf  of  the  state  rather  than  for  itself." 

And  the  same  author  states  (section  1340) : 
"The  protection  of  all  buildings  in  a  city  or 
town  from  destruction  or  injury  by  fire  is  for 
the  .benefit  of  all  the  inhabitants  and  for  their 
relief  from  a  common  danger,  and  municipalities 
are  usually  authorized  by  statute  to  provide  and 
maintain  fire  engines,  and  to  supply  water  for 
the  extinguishment  of  fires.  The  statutes  gener- 
ally do  not  impose  any  duty,  and,  when  availed 
of,  the  task  undertaken  is  discretionary  in  its 


character.  The  grant  of  such  power  must  be  re- 
garded as  exclusively  for  public  purposes  and  as 
belonging  to  the  municipal  corporation,  when  as- 
sumed, in  its  public,  political  or  legislative  char- 
acter. A  city,  therefore,  does  not,  by  accepting 
or  acting  under  such  a  statute,  and  building 
its  waterworks,  enter  into  any  contract  with, 
or  assume  any  implied  liability  to,  the  owners  of 
property  to  furnish  means  of  water  for  the  ez- 
tinguisbment  of  fires  upon  which  an  action  can 
be  maintained.  There  is  no  implied  contractual 
or  other  relation  between  the  city  and  the  pub- 
lic, within  its  boundaries,  with  respect  to  the 
construction  of  waterworks,  which  makes  the 
city  liable  for  a  failure  to  exercise  reasonable 
care  and  diligence  in  respect  to  their  mainte- 
nance. Accordingly,  when  it  has  been  sought  to 
hold  municipal  corporations  for  the  loai  and  de- 
ttruction  of  building*  through  the  inadequaoy 
of  the  water  luppl]/  to  protect  them,  or  to  em- 
tinguish  fires,  the  courts  have  usually  held  that 
the  municipality  ii  not  liable.  The  fact  that  wa- 
ter rates  or  rents  are  paid  by  the  inhabitants 
of  the  city  does  not  create  an  implied  liability 
in  such  a  case.  *  •  *  Within  these  prin- 
ciples it  has  been  held  that  there  Is  no  liability 
by  a  city  for  loss  sustained  by  fire  where  the 
wrongful  act  charged  was  neglect  in  cutting  off 
icatcr  from  a  hydrant,  but  for  which  the  fire 
might  have  been  extinguished,  or  in  failing  to 
keep  the  reservoir  in  repair,  whereby  the  sup- 
ply of  water  became  inadequate,  or  becanse  the 
pipes  icere  inadequate  or  out  of  order." 

The  same  principle  is  laid  down  in  McQull- 
Un  on  Municipal  Corporations,  §  2682: 

"In  a  previous  volume,  it  was  stated  that, 
'where  a  municipality  owns  its  own  plant,  It  is 
liable  for  injuries  sustained  by  a  consumer  by 
reason  of  an  insufficient  supply.'  This  state- 
ment is  incorrect,  however,  in  so  far  aa  it  may 
be  construed  as  imposing  liability  on  municipal- 
ities possessing  their  own  water  plant  for  their 
negligence  in  not  furnishing  sufficient  water  or 
pressure  to  extinguish  fires,  or  in  not  keeping 
the  mains,  hydrants,  etc.,  in  repair,  which  re- 
sults in  loss  by  fire,  since  it  is  well  settled  that 
in  such  a  case  the  municipality  is  engaged  in  the 
performance  of  a  governmental,  as  distinguished 
from  a  corporate,  duty." 

In  Farnham  on  Waters,  g  158c  it  Is  stated; 

"It  is  no  part  of  the  duty  imposed  upon  • 
municipal  corporation  by  its  organization  to  un- 
dertake to  prevent  or  extinguish  fires  that  may 
occur  within  its  limits.  But  the  protection  of 
property  is  within  the  objects  over  which  it  may 
legitimately  be  given  control,  and  it  may,  there- 
fore, be  empowered  to  procure  a  supply  of  water 
for  the  purpose  of  aiding  the  inhabitants  in  pre- 
venting or  extinguishing  fires  that  may  occur. 
In  undertaking  to  provide  a  supply  of  water  for 
the  prevention  and  extinguishment  of  fires,  how- 
ever, and  in  the  organization  of  a  department 
for  that  purpose,  it  acts  in  its  purely  govern- 
mental capacity,  and  it  cannot  be  called  to  ac- 
count by  a  private  citizen  for  the  use  which  it 
makes  of  such  power.  The  extent  and  manner 
of  the  exercise  of  its  powers  are  necessarily  to 
be  determined  by  the  judgment  and  discretion  of 
the  municipal  authorities,  and  the  municipality 
is  not  liable  for  a  defect  in  their  execution.  It 
is,  therefore,  not  liable  for  failure  •  •  •  to- 
keep  a  sufficient  supply  of  water." 

In  determining  municipal  liability  for  in- 
juries due  to  negligence  in  the  operation  of 
waterworks,  courts  have  generally  viewed 
the  subject  in  a  twofold  aspect,  due  to  th< 
fact  that  a  municipal  corporation,  tn  main- 
taining waterworks,  not  only  sells  water  to 
its  Inhabitants  for  domestic  purposes,  in  th» 
performance  of  which  function  it  is  practical- 
ly always  held  to  be  acting  in  a  private  cor- 
porate capacity  and  for  its  own  benefit,  but 
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also  gratuitously  furnishes  water  to  be  used 
In  extinguishing  fires.  In  the  performance  of 
which  duty  It  Is  acting  In  a  public  govern- 
mental capacity.  Talntor  v.  Worcester,  123 
Mass.  311,  25  Am.  Rep.  90;  Grant  v.  Erie,  68 
Pa.  420,  8  Am.  Rep.  272;  Mendel  v.  Wheel- 
ing, 28  W.  Va.  233,  57  Am.  Rep.  664 ;  Spring- 
field Ins.  Ck).  y.  Keesevllle,  148  N.  T.  46,  42 
N.  E.  405,  30  L.  R.  A.  660,  51  Am.  St  Rep. 
667;  Wright  v.  Augusta,  78  Ga.  241,  6  Am. 
St  Rep.  256 ;  Miller  v.  Minneapolis,  75  Minn. 
131,  77  N.  W.  788;  Edgerly  v.  Concord,  62  N. 
H.  8,  13  Am.  St  Rep.  533;  Robinson  t. 
BvansTlUe,  87  Ind.  334,  44  Am.  Rep.  770. 

Indeed,  so  practically  unanimous  have  been 
the  decisions  denying  the  liability  of  the  mu- 
nicipality for  losses  from  fire  through  the 
alleged  negligence  in  connection  with  the  wa- 
terworks that  it  iB  impracticable  to  give  all 
of  the  authorities  so  holding,  but  for  furt"her 
authorities  reference  Is  made  to  the  full  notes 
and  citations  on  the  question  in  61  L.  R.  A. 
95,  and  25  L.  R.  A.  (N.  S.)  239. 

We  are  unable  to  discover  anything  In  the 
charter  provisions  of  the  appellee  or  in  any 
of  the  Maryland  authorities  which  render  in- 
applicable the  overwhelming  opinion  on  this 
subject 

Judgment  afltrmed,  with  costs  to  the  ap- 
pellee. 


cm  Md.  613) 

WHITCOMB  V.  NATIONAL  EXCH.  BANK 
or  BALTIMORE.     (No.  33.) 

(Court  of  Appeals  of  Maryland.     June  25, 
1914.) 

Bn-M  AND  Notes  (S  266*)— Dischabq*  ov  Iw- 

DOKSER— "BkNUNCIATIDN"— STATUTOBT    PRO- 
VISIONS. 

Negotiable  lostruments  Act  (Code  Pub. 
Oen.  Laws  1904,  art.  13)  {  141.  providing  that 
a  holder  may  renounce  his  rigats  against  any 
party  to  tiie  instrument,  but  a  renunciation  must 
be  in  writing,  unless  the  instrument  is  delivered 
to  the  person  primarily  liable,  is  not  limited  to 
a  renunciation  made  witiiont  consideration,  but 
applies  to  a  release  of  liability  of  an  indoraer 
under  a  transaction  amounting  to  an  accord 
and  satis&ction,  which  can  only  be  proved  by 
an  instrument  in  writing,  notwithstanding  sec- 
tion 138,  designating  acts  wliich  discharge  an 
instrument  without  purporting  to  prescribe  the 
proof  by  which  the  acts  must  be  established; 
the  woid  "renunciation"  describing,  not  only 
the  act  of  surrendering  a  right  without  recom- 
pense, but  applying  to  the  relinquishment  of  a 
demand  on  an  agreement  supported  by  a  con- 
sideration. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  581-599 ;  Dec.  Dig.  |  256.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  .6096.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Carroll  T.  Bond,  Judge. 

"To  be  officially  reported." 

Action  by  the  National  Exchange  Bank  of 
Baltimore  City  against  James  A.  Whltcomb. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
and  CONSTABLE,  JJ. 


(Tharles  F.  Carusl,  of  Washington,  D.  C. 
(Semmes,  Bowen  &  Semmes,  of  Baltimore,  on 
the  brief),  for  appellant  6.  Rldgely  Sapplng- 
ton  and  Charles  G.  Baldwin,  both  of  Balti- 
more, for  appellee. 

URNER,  3.  The  Negotiable  Instruments 
Act,  forming  article  13  of  the  Code  of  Public 
General  Laws,  provides  by  section  141  as 
follows: 

"The  holder  may  expressly  renounce  his  rights 
against  any  party  to  the  instrument,  before,  at, 
or  after  its  maturity.  An  absolute  and  uncon- 
ditional renunciation  of  his  rights  against  the 
principal  debtor  made  at  or  after  the  maturity 
of  the  instrument  discharges  the  instrument. 
But  a  renunciation  does  not  affect  the  rights  of 
a  holder  in  due  course  without  notice.  A  re- 
nunciation must  be  in  writing,  unless  the  instru- 
ment is  delivered  up  to  the  person  primarily  lia- 
ble thereon." 

In  view  of  this  provision  the  court  below 
declined  to  submit  for  determination  as  an 
issue  of  fact  the  question  whether  there  had 
been  an  oral  agreement  for  the  release  of 
the  defendant  as  an  Indorser  of  the  promis- 
sory note  in  suit 

The  judgment  below  was  in  favor  of  the 
National  Exchange  Bank  of  Baltimore  dty, 
the  present  appellee,  for  a  balance,  including 
interest  of  $3,331.90  on  a  promissory  note 
of  the  Roxbury  Distilling  Company  for  the 
original  sum  of  $9,000,  dated  October  13, 1908, 
payable  on  demand  to  the  appellee's  order, 
and  indorsed  by  the  appellant  and  others  be- 
fore delivery.  It  is  shown  by  the  proof  that 
this  note  was  given  as  a  substitute  for  a 
time  note  to  the  bank  which  had  been  exe- 
cuted by  the  same  parties.  At  the  Inception 
of  the  last-mentioned  note  the  distilling  com- 
pany had  deposited  with  one  of  the  Indorsers, 
for  their  common  Indemnification,  18  bonds 
of  the  company  of  the  par  value  each  of 
$1,000.  After  the  substituted  demand  note 
had  been  In  existence  for  about  a  year,  it 
was  reduced  by  a  payment  of  $5,000,  and  the 
bonds  just  referred  to  were  delivered  to  the 
bank  as  collateral  security  for  the  remainder 
of  the  indebtedness.  This  occurred  in  No- 
vember, 1909.'  Interest  was  paid  on  the  note 
to  December  Slst  of  that  year,  after  which 
no  further  payments  of  any  kind  were  made 
until  August,  1913,  when  a  dividend  of  $335.- 
95  upon  the  collateral  bonds  was  paid  by 
the  receivers  of  the  distilling  company,  and 
this  was  followed  by  another  of  $135.31  from 
the  same  source  on  the  note  itself  in  Decem- 
ber, 1913.  The  defendant  Indorser  testified 
that  the  sum  paid  on  the  note  in  1909  repre- 
sented the  amount  realized  by  the  distilllug 
company  from  a  sale  of  $5,000  worth  of 
whisky  to  the  defendant  which  was  made  In 
pursuance  of  an  arrangement  for  such  an 
application  of  the  proceeds.  The  money  re- 
quired for  this  purchase  was  obtained  by  the 
defendant  upon  a  mortgage  of  a  portion  of 
his  property.  It  was  through  his  action  that 
the  bonds  held  as  an  Indemnity  for  the  in- 
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dorsers  were  delivered  to  the  bank  as  col- 
lateral The  defendant  states  that  these  re- 
sults were  accomplished  by  him  under  an 
agreement  with  Mr.  Waldo  Newcomer,  presi- 
dent of  the  National  Exchange  Bank,  that 
In  consideration  of  this  service  the  defendant 
should  be  released  from  further  liability  on 
his  indorsement  This  testimony  is  met  by 
Mr.  Newcomer's  express  denial  that  there 
was  any  such  agreement;  but  the  defendant 
claims  the  right  to  have  the  disputed  ques- 
tion of  fact  submitted,  under  a  prayer  for 
that  purpose,  to  the  finding  of  the  court 
sitting  as  a  Jury. 

The  theory  advanced  by  the  defendant  la 
that  the  provision  we  have  quoted  from  the 
Negotiable  Instruments  Act  applies  only  to 
renunciations  made  without  consideration, 
and  that  it  has  no  reference  to  releases  of 
liability  under  agreements  which  operate  by 
way  of  accord  and  satisfaction.  In  view  of 
the  general  policy  of  the  statute  we  are  un- 
willing to  restrict  its  application  by  adopting 
the  construction  suggested.  Assuming  that 
the  transaction  described  by  the  defendant, 
and  upon  which  he  relies,  would  famish  a 
sufficient  basis  for  an  accord  and  satisfaction 
with  respect  to  his  liability  as  an  Indorser, 
we  are  of  the  opinion  that  under  the  plain 
and  comprehensive  Itinguage  of  the  act  the 
only  mode  of  proving  the  alleged  release  is 
by  a  renunciation  in  writing.  Undoubtedly 
the  word  "renunciation,"  as  used  in  the  sec- 
tion quoted,  appropriately  describes  the  act 
of  surrendering  a  right  or  daim  without 
recompense,  but  it  can  be  applied  with  equal 
propriety  to  the  relinquishment  of  a  demand 
upon  an  agreement  supported  by  a  considera- 
tion. It  is  defined  as  meaning:  "The  act  of 
renouncing  or  giving  up  some  thing  possess- 
ed." Webster's  International  Dictionary. 
"The  act  of  giving  up  a  right"  Bouvler's 
Law  Dictionary  (15th  Ed.).  "The  legal  act 
by  which  a  person  abandons  a  right  ac- 
quired, but  without  transferring  it  to  anoth- 
er." Century  Dictionary.  These  definitions 
are  practically  the  same  as  those  given  in 
the  same  authorities  for  the  word  "release," 
as  follows:  "A  giving  up  or  relinquishment 
as  of  a  right  or  claim."  Webster.  "The 
giving  up  or  abandoning  a  claim  or  right 
to  the  person  against  whom  the  claim  exists 
or  the  right  is  to  be  exercised  or  enforced." 
Bouvler.  "A  surrender  of  a  right"  Century. 
Both  the  terms  thus  similarly  defined  are 
classed  as  synonyms  of  "relinquishment" 
There  can  l>e  no  doubt  that  the  word  we  are 
interpreting  Is  sufiideutly  broad  in  Its  mean- 
ing to  Include  the  release  of  a  claim  by  virtue 
of  an  accord  and  satisfaction  as  well  as  a 
waiver  of  liability  made  gratuitously.  If  we 
were  to  accept  the  defendant's  theory,  it  is 
evident  that  the  result  would  be  to  restrict 
the  term  to  a  portion  only  of  the  transactions 
to  which  it  is  capable  of  being  applied.  We 
see  no  occasion  to  thus  narrow  its  effect,  and 
there  is  cogent  reason  for  duly  regarding  its 


plain  and  comprehensive  significance.  The 
statute  in  which  it  is  used  was  enacted  upon 
the  recommendation  of  the  commission  rep- 
resenting Maryland  in  the  movement  to  pro- 
mote uniformity  of  legislation.  The  same 
measure  has  been  adopted  as  a  part  of  the 
statutory  law  of  a  number  of  the  states  of 
the  union.  The  primary  purpose  of  its  en- 
actment was  to  secure  uniformity  In  the  law 
governing  negotiable  Instruments.  Vander- 
ford  V.  Farmers'  &  Mechanics'  National  Bank 
of  Westminster,  105  Md.  184,  66  Aa  47,  10 
L.  R.  A.  (N.  S.)  129.  In  order  that  this 
object  may  be  realized  it  is  Important  that 
differences  of  Judicial  construction  as  to  its 
application  should  be  avoided  so  far  as  may 
be  reasonably  practicable.  This  end  can  best 
be  attained  by  allowing  to  the  language  of 
the'  statute  the  full  effect  to  which  it  is 
legitimately  entitled.  The  surest  means  of 
producing  an  opposite  tendency  would  be  the 
attempt  to  introduce  possible,  but  unnec- 
essary, distinctions  and  qualifications  for  the 
purpose  of  restricting  the-  scope  and  meaning 
of  the  terms  employed  in  this  well-considered 
legislation. 

The  Supreme  Court  of  Washington  has  had 
occasion  to  construe  the  uniform  Negotiable 
Instruments  Act  which  is  in  force  in  that 
state,  in  reference  to  the  identical  question 
we  have  now  under  review.  In  Baldwin  v. 
Daly,  41  Wash.  416,  83  Pac.  724,  It  was  held 
that  an  agreement  by  the  payee  of  a  note  to 
release  the  surety,  while  supported  by  a 
suSlclent  consideration,  was  ineffective  be- 
cause the  renunciation  was  not  in  writing,  as 
required  by  the  act.  After  quoting  the  sec- 
tion already  set  forth  in  this  opinion,  the 
court  observed: 

"This  plainly  provides  that  the  renunciation 
of  a  debt  must  be  in  writing  where  the  debt  is 
evidenced  by  a  negotiable  instrument;  and,  if 
'renunciation'  ia  used  therein  in  tlie  sense  of 
'release,'  there  can  be  no  question  that  the  ap- 
pellant must  show  a  written  renunciation  m 
order  to  prove  the  allegations  of  his  answer. 
Counsel  for  the  appellant  argues  that  the  woid 
Is  used  in  a  sense  different  from  that  of  release, 
and  that,  while  a  renunciation  must  be  by  a 
writing,  a  release  may  be  proved  by  parol.  But 
we  cannot  think  the  statute  permits  of  this  dis- 
tinction. The  words,  'the  holder  may  expressly 
renounce  bis  rights  against  any  party  to  the  in- 
strument' must  refer  to  the  release  and  dis- 
charge of  a  party  to  the  instrument  from  his 
obligation  to  pay  it  else  they  can  have  no  legiti- 
mate meaning." 

This  ruling  was  followed  In  the  later  case 
of  Pitt  V.  Little,  58  Wash.  355,  108  Pac.  941. 
In  Leask  v.  Dew,  102  App.  Div.  529,  92  N.  T. 
Supp.  891,  affirmed  in  184  N.  T.  599,  77  N.  B. 
1190,  the  provision  in  question  was  applied 
to  a  gratuitous  relinquishment,  as  was  also 
the  case  in  Edwards  v.  Walters,  2  Ch.  157, 
and  Frauds  v.  Bruce,  44  Ch.  Div.  627,  where 
a  similar  clause  in  the  English  Bills  of  Ex- 
change Act  was  considered. 

It  is  contended  that  the  construction  we 
are  adopting  is  inconsistent  with  section  133 
of  the  statute,  which  speclfiea  the  acts  bj 
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which  a  n^ottable  tnstmmcnt  Is  discharged, 
as  follows: 

"(1)  By  pajrmeat  In  dne  course  by  or  on  behalf 
«f  the  principal  debtor;  (2)  by  payment  in  due 
coarse  oy  tbe  party  accommodated,  vhere  the 
instrument  is  made  or  accepted  for  acoommoda- 
tion ;  (3)  by  the  intentional  cancellation  thereof 
by  the  bolder ;  (4)  by  any  other  act  which  will 
discharge  a  simple  contract  for  the  payment  of 
money;  (S)  when  the  principal  debtor  beoomes 
the  holder  of  the  instmment  at  or  after  maturity 
in  his  own  right" 

The  argument  is  that,  inasmndi  as  accord 
and  satisfaction  is  a  method  of  discharging 
a  simple  contract  for  the  payment  of  mon^, 
and  admits  of  proof  by  parol  at  common  law, 
and  as  section  138  does  not  require  that  an 
extingoistament  of  the  debt  tiy  any  of  the 
methods  it  mentions  shall  be  evidenced  in 
writing,  it  conld  not  have  been  Intended  by 
sectfon  141  that  the  provision  as  to  the  proof 
of  "renandatlon"  should  apply  to  such  a 
defense  as  the  present  It  is  to  be  noted  that 
BectioB  138  is  confined  to  a  designation  of 
aoU  which'  discharge  the  instntment,  and 
does  not  purport  to  prescribe  the  character 
of  proof  by  which  they  must  be  established. 
Section  141  deals  spedflcally  with  the  sub- 
ject of  discharge  by  renunciation,  and  pro- 
vides in  effect  that  an  extinguishment  of  lia- 
bility to  be  thus  accomplished  must  be  evi- 
denced In  writing,  unless  the  instrument  is 
delivered  np  to  the  party  primarily  liable. 
The  earlier  section  relates  generally  to 
cause*  of  discharge,  while  the  later  refers  in 
part  to  the  mode  at  proof  as  to  a  particular 
method  of  producing  such  a  result  To  the 
extent  that  acts  which  '*wiU  discharge  a 
simple  contract  for  the  payment  of  money," 
as  mentioned  in  section  138,  may  be  included 
in  the  category  of  "renunciations,"  the  intent 
of  the  statute  is  that  they  must  be  proven 
by  tbe  holder's  written  declaration.  TOere  is 
no  such  inconsistency  with  section  188  in- 
volved in  the  construction  we  have  placed  on 
section  141  as  to  require  or  justify  the  re- 
striction of  its  scope  and  operation  within 
narrower  limitations  than  its  plain  terms 
import 

Judgment  affirmed,  with  costs. 
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CBOTHEBS  T.  CROTHEBS  et  aL    (No.  28.) 

(Court  of  Appeals  of  Maryland.    June  2S,  1914.) 

1.  ExKCtrroBs  and  Aohinistbaiobs  (I  499*)— 

Compensation— Right  to. 

Where  one  of  two  coezecntors  dies,  and 
his  executors  are  reqtdred  by  the  surviving  co- 
executor  to  file  accounts,  such  executors  are 
not  entitled  to  compensation  from  the  estate 
for  filing  accounts;  the  commissions  due  from 
the  estate  to  the  two  coexecutors  being  the 
only  payment  for  which  it  is  liable,  bat  the 
snrvivii^  coexecutor,  who  required  the  filing 
of  sudk  accounts,  is  personally  liable  for  pay- 
ment of  compensation  therefor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2180;  Dec. 
Dig.  §  499.*] 


2.  BXKCUTOSS  AND  ADVTinSTBATOBS  (|  127*)— 

Dimiss  or  CoEXKCtrron. 

Where  one  of  two  joint  executors  dies,  it 
is  the  duty  of  the  survivor  to  complete  the  ad- 
ministration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {f  627-S30; 
Dea  Dig.  f  127.»] 

S.  EZBOVTOSS  AKD  Aduinistbatobs  ({  498*)— 

Joint  BxccnToas— Bioitts  or. 

Where  one  ot  two  joint  executors  dies  aft- 
er tbe  estate  has  been  settled  except  for  the 
final  accounting,  the  estate  of  the  deceased  co- 
executor  is  entitled,  to  one-half  of  the  commis- 
sions allowed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  2126-2129; 
Dec  Dig.  I  498.*] 

4.  Executors  and  ADMiNinuAToas  (|  109*)— 
Liability  or  Exboutob— Tombstones. 

Where  an  estate  is  solvent,  the  executor 
is,  in  the  absence  of  statute,  entitled  to  an  al- 
lowance for  the  cost  of  a  suitable  stone  to 
mark  tbe  grave  of  tbe  deceased;  but  the  ex- 
penditure most  be  proportionate  to  the  estate 
and  condition  in  lite  of  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  435-438, 
440-447,  763;   Dec  Dig.  |  109.*] 

5.  Executobs  and  Administbators  (§  109*)— 
bxpenditubes  bt  exectjtob— bubaai.  bz- 
fen8bs— tombstonks. 

An  expenditure  of  an  amount  equal  to  20 
per  cent  of  the  estate  of  a  deceased  person  in 
the  erection  of  a  tombstone  and  beautiiicadon 
of  a  burial  lot  is  grossly  disproportionate,  and 
the  executor  will  not  be  allowed  the  full  sum. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  435-438,  440- 
447,  763;   Dec  Dig.  i  109.*] 

6.  ExEctrroBS  and  Administratobs  (J  123*)— 
Coexecutors— Bbtopml  to  Question  Er- 

FINDITUaCS. 

Where  one  of  two  Joint  executors,  who  was 
also  a  beneficiary,  acquiesced  in  his  coexecn- 
tor's  expenditure  of  an  amount  equal  to  one- 
fifth  of  the  estate  in  the  erection  of  a  monu- 
ment and  the  beautification  of  the  burial  lot 
wherein  tbe  remains  of  testator  were  deposit- 
ed, such  executor  is  estopped  to  question  the 
suitableness  of  the  expenditure  though  it  ne- 
cessitated a  diminution  of  bis  legacy. 

[E<d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  496-530; 
Dec  Dig.  I  123.*] 

7.  GuABDiAif  Awn  Wabo  ({  78*)  —  Dutt  or 
Guardian. 

It  is  tbe  duty  of  a  guardian  to  keep  sep- 
arate all  guardianship  funds  in  his  hands,  and 
the  executor  of  a  guardian  will  not  be  enti- 
tled to  an  allowance  for  moneys  paid  out  to  the 
ward  after  the  death  of  the  guardian;  there 
being  a  presumption  that  the  executor  found 
tbe  money  in  a  fund  held  separate  from  the 
general  estate  of  the  guardian. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {|  822-324;  Dec  Dig.  | 
73.*] 

8.  Executobs  and  Adminibtbatobs  (J  128*)— 
Dxnry  or  Adminibtbatob. 

An  administrator  should  not  mingle  tbe 
funds  of  his  intestate  with  his  own  property, 
and  the  executor  of  an  administrator  is  not 
entitled  to  a  credit  for  sums  paid  over  to  an  ad- 
ministrator de  bonis  non  thereafter  appointed; 
the  presumption  being  that  the  money  so  paid 
was  found  in  a  fund  held  separate  from  the 
general  estate  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  681,  682; 
Dec  Dig.  I  128.*] 
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Appeal  from  Orphans'  Court,  Cedl  Coanty. 

"To  be  officially  reported." 

Petition  of  Augustus  0.  Crothers  to  compel 
Emerson  R.  Crothers  and  another,  executors 
of  Austin  L.  Crothers,  deceased,  to  file  an  in- 
ventory and  render  an  account  From  an  or- 
der allowing  certain  credits  and  denying  oth- 
ers, the  petitioner  appeals,  and  defendants 
cross-appeal.  Reversed  In  part  and  re- 
manded. 
•  See,  also,  121  Md.  114,  88  Atl.  114. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE, 
BURKE,  URNER,  and  STOCKBRIDGE,  JJ. 

William  T.  Warburton,  of  Elkton  (Henry 
A,  Warburton,  of  Elkton,  on  the  brief),  for 
appellant  William  S.  Evans,  of  Elkton 
(James  F.  Evans,  of  Elkton,  on  the  brief), 
for  appellees. 

STOCKBRIDGE,  J.  There  are  four  ques- 
tions raised  by  the  present  appeal.  Each 
will  be  understood,  as  well  as  the  principle 
of  law  controlling  it,  without  a  repetition  of 
all  the  facts  incident  to  the  administration  of 
the  estate  of  Charles  C.  Crothers,  and  which 
win  be  found  in  the  flrst  appeal  in  this  case, 
reported  In  121  Md.  114,  88  Aa  114. 

After  that  decision  had  been  rendered  and 
the  case  remanded  to  the  orphans'  court  of 
Gecii  county,  the  executors  of  Austin  L. 
Crothers,  the  deceased  executor  of  Charles  O. 
Crothers,  produced  In  that  court,  in  com- 
pliance with  the  prayer  of  the  petition  of  the 
surviving  executor  of  Charles  C.  Crothers,  an 
account  of  the  administration  of  the  estate  of 
said  deceased  by  Austin  L.  Crothers  and,  as 
directed  by  this  court  the  vouchers  for  the 
payments  for  which  allowance  was  claimed 
in  the  account  To  the  allowance  of  four  of 
the  credits  so  claimed  exceptions  were  filed 
by  Augustus  C.  Crothers,  the  surviving  execu- 
tor of  Charles  C.  Crothers,  and  from  the  rul- 
ings of  the  orphans'  court  thereon,  the  first 
appeal  in  this  record  was  taken. 

[1-3]  1.  The  first  issue  presented  is  the  right 
of  the  appellees  to  be  compensated  by  way  of 
commissions  upon  the  statement  and  filing  of 
the  account  It  arises  under  the  following 
circumstances:  At  his  death  (3harles  C. 
Crothers  left  as  his  executors  his  two  broth- 
ers, Augustus  C.  Crothers  and  Austin  Ii. 
Crothers,  since  deceased.  The  active  duties  of 
administration  appear  to  have  been  perform- 
ed by  Austin  L.  Crothers  from  the  time  of  the 
death  of  the  original  testator  in  1897  down 
to  liis  own  death  in  1912,  with  but  a  single 
exception,  the  execution  of  a  release  for  a 
legacy  given  to  John  L.  Crothers  and  which 
recites  the  payment  of  it  as  made  by  the  ap- 
pellees. Commissions  as  provided  for  by  the 
statute  are  the  compensation  allowed  to  an 
executor  or  administrator  for  services  per- 
formed in  the  settlement  of  the  estate  of  a 
deceased  person,  not  merely  for  the  statement 
of  an  account  of  the  administration,  and, 
where  one  of  two  Joint  administrators  or 
executors  dies,  it  is  the  plain  duty  of  the 
survivor    to    complete    the    administration 


which  has  been  begun.  It  was  not  an  obliga- 
tion which  devolved  on  these  appellees  as 
executors  of  a  deceased  executor  (Haslett  v. 
Glenn,  7  Har.  8c  J.  2S) ;  nor  does  it  present 
the  contingency  provided  for  In  article  93,  $ 
11,  of  the  Code '(1912)  by  which  an  admin- 
istrator of  a  deceased  administrator  is  requir- 
ed to  state  an  account  of  the  administration 
of  his  decedent  Any  allowance  to  these  ap- 
pellees as  commissions  was  without  warrant 
of  law,  and  cannot  be  sustained. 

There  are,  however,  certain  special  and 
unusual  circumstances  surrounding  this  case 
which  cannot  be  ignored.  By  his  petition  the 
surviving  executor  shows  that  for  15  years  he 
paid  no  attention  to  the  performance  of  his 
duties  as  executor,  duties  which  rested  on 
him  in  no  less  degree  than  on  his  coexecutor, 
and  it  was  not  until  after  the  death  of  his 
coexecutor,  Anstln  L.  Crothers,  that  he  rons- 
ed  himself,  and  even  then  the  impelling  mo- 
tive seems  to  have  been  less  the  proper  dis- 
charge of  his  obligations  as  executor  than 
the  belief  that  he  had  not  received  fall  pay- 
ment of  a  legacy  left  to  him  by  the  will  of  O. 
O.  Crothers.  In  that  petition  he  asked  that 
the  appellees  be  required  to  file  "a  full,  item- 
ized, and  detailed  statement  of  the  assets  be- 
longing to  said  estate,  the  amount  that  has 
been  distributed,  and  the  amount  or  amounts 
still  due  and  owing-  any  of  the  devisees  or 
legatees  under  the  will  of  the  late  Cha&  O, 
Crothers."  While  not  in  terms  a  prayer  to 
require  the  statement  of  an  account  it  was 
such  in  effect  The  appellees  were  thus 
brought  into  court  to  perform  an  act  at  the 
instance  of  the  Surviving  executor  which  was 
part  of  his  duty  in  his  representative  capac- 
ity, and  which  the  appellees  were  under  no 
legal  obligation  to  voluntarily  perform.  Hav- 
ing done  this  at  the  instance  qf  the  appellant 
they  are  entitled,  not  to  commissions  upon 
the  estate  of  Charles  C.  Crothers,  but  to  a 
Just  and  reasonable  compensation  for  the 
services  performed.  The  charge  for  such 
service  is  not  one  properly  to  be  borne  by  the 
estate  of  Charles  0.  Crothers.  The  commis- 
sions to  be  allowed  upon  the  passing  an  ac- 
count by  the'  surviving  executor  are  full  com- 
pensation, so  far  as  the  estate  is  concerned, 
for  the  entire  administration,  and  of  such 
commissions  the  estate  of  Austin  L.  Crothers 
will  be  entitled  to  one-half.  Richardson  v. 
Stansbury,  4  Har.  &  J.  275.  The  appellees 
were,  in  their  capacity  as  executors,  under  no 
legal  obligation  to  make  up  the  account  stat- 
ed by  them,  at  the  instance  of  the  appellant; 
hence  the  compensation  for  such  statement  of 
account  will  be  payable  by  the  appellant  per- 
sonally, to  the  appellees  personally. 

[4]  2.  By  the  account  presented  the  estate 
of  Charles  C.  Crothers  amounted  to  the  sum 
of  $10,S97.68,  and  after  the  payment  of  all 
creditors  of  the  deceased  and  the  expenses 
of  administration  there  remained  a  balance 
of  $4,332.81.  The  estate  was  therefore  sol- 
vent Among  the  items  for  which  allowance 
was  asked  was  the  curbing  of  the  cemetery 
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lot  and  the  erection  of  a  monnment  at  a  cost 
of  $1,676,  and  to  this  allowance  exception  Is 
taken.  The  view  pressed  upon  the  court  Is 
that  Austin  L.  Orothera  had  assumed  to  do 
this  Indlvldnally,  and  not  as  executor,  and 
that,  unless  such  expenditure  Is  authorized  by 
the  will  of  a  deceased,  It  can  only  be  allowed 
In  conformity  with  statutory  authority.  The 
evidence  of  the  individual  assumption  of  this 
expenditure  by  Austin  L.  Crothers  is  too 
nebulous  to  sustain  any  conclusion  of  fact 
The  statutes  of  this  state  do  not  expressly  or 
as  a  l>art  of  the  proper  funeral  expenses 
make  any  provision  for  a  tombstone.  A  some- 
what similar  claim  was  disallowed  in  Stone- 
sifer  V.  Shriver,  100  Md.  24,  59  AU.  139.  That 
case,  however,  did  not  decide  the  point  now  in 
issue.  There  the  question  was  bow  far  a 
husband  was  liable  individually  for  the 
burial  expenses  of  his  wife,  and  how  far  they 
might  be  charged  against  her  separate  estate, 
and  the  decision  dealt  only  with  the  legal  lia- 
bility of  the  estate  of  a  married  woman,  hold- 
ing that,  it  the  erection  of  a  tombstone  was 
to  be  regarded  as  an  essential  part  of  the 
burial  expenses,  it  constituted  one  of  the  nec- 
essaries for  which  the  husband  was  legally 
liable.  In  a  number  of  states  an  allowance 
for  tombstones  as  part  of  the  funeral  ex- 
penses Is  made  by  statute,  of  which  Kentucky, 
Massachusetts,  New  Hampshire,  and  Rhode 
Island  are  examples. 

In  the  case  of  an  estate  which  is  insolvent, 
the  decisions  are  not  harmonious;  such  al- 
lowances were  sustained  in  Be  Booney,  3 
Bedf.  Sur.  (N.  Y.)  15,  and  PhilUps  v.  Duckett, 
112  111.  App.  587,  but  disallowed  in  Burbrldge 
V.  Sogers,  7  Ky.  Law  Rep.  42,  and  in  Be 
Villee's  Estate,  0  Lane.  Law  Rev.  (Pa.)  853. 

Bnt,  where  an  estate  is  solvent,  by  an  al- 
most unbroken  line  of  decisions  It  is  held 
that,  even  without  statutory  provision  to  that 
effect,  the  cost  of  a  suitable  stone  to  mark 
the  grave  of  a  deceased  is  properly  allowable 
as  a  portion  of  the  funeral  expenses,  but  such 
an  expenditure  must  not  be  disproportionate 
to  the  amount  of  the  estate,  or  unsuitable  to 
the  condition  in  life  of  the  deceased.  Hatch- 
ett  V.  Curbow,  69  Ala.  516;  Van  Emon  v. 
Tulare  Co.  Court,  76  CaL  589,  18  Pac.  877,  9 
Am.  St  Rep.  258;  Crapo  v.  Armstrong,  61 
Iowa,  697,  17  N.  W.  41 ;  Spire  v.  Lovell,  17 
IlL  App.  559;  Pistorlus'  Appeal,  53  Mich.  350, 
19  N.  W.  31 ;  Laird  v.  Arnold,  42  Hun  (N.  T.) 
136;  Ferrln  v.  Myrlck,  41  N.  Y.  315;  In  re 
Webb's  Estate,  165  Pa.  330,  80  Atl.  827,  44 
Am.  St.  Bep.  666.  See,  also,  notes  in  33  U  B. 
A.  666,  and  28  L.  B.  A.  (N.  S.)  574. 

[(,  B]  In  the  present  case  we  find  an  allow- 
ance asked  for  between  15  and  20  per  cent  of 
the  gross  amount  of  the  estate  for  curbing 
of  cemetery  lot  and  erection  of  monument, 
and  it  calls  for  no  discussion  to  determine 
that  the  amount  asked  is  grossly  dispropor- 
tionate to  the  estate  of  Charles  G.  Crothers. 
What  woQld  be  a  proper  allowance  Is  not  a 
matter  for  this  court  to  determine.  That 
rests  in  the  exercise  of  the  sound  discretion 


of  the  orphans'  court  of  Cecil  county,  upon 
such  evidence  produced  to  it  as  it  shall  deem 
requisite.  Some  aid  may  be  derived  from  the 
amounts  allowed  in  other  cases,  but  it  would 
be  inappropriate  for  (his  court  to  make  sug- 
gestions, since  each  case  is,  and  must  be,  de- 
pendent upon  its  own  particular  facts. 

It  further  appears  that  the  appellant  made 
no  objection  to  this  expenditure  when  made, 
and,  having  been  silent  then,  so  far  as  ap- 
pears from  the  evidence,  he  ought  In  equity 
and  good  conscience,  after  this  long  lapse  of 
time,  and  when  death  has  forever  closed  the 
lips  of  the  active  executor,  to  be  estopped 
from  repudiating  this  charge  against  the  es- 
tate. By  the  will  of  Charles  C.  Crothers  sun- 
dry pecuniary  legacies  were  given.  In  the 
account  as  stated  by  these  appellants  allow- 
ance is  asked  only-  for  a  percentage  of  the 
sums  so  bequeathed,  while  the  releases  offer- 
ed In  evidence  recite  the  payment  of  the  full 
amounts.  If  the  only  i)erson  to  be  affected 
by  the  disallowance  of  this  item  or  any  part 
of  it  was  Augustus  C.  Crothers,  it  would  be 
eminently  proper  to  hold  him  estopped  from 
questioning  this  allowance,  but,  as  others 
may  be  affected  who  are  not  similarly  charge- 
able with  laches,  it  is  proper  that  the  or- 
phans' court  should  have  before  it,  if  possible, 
evidence  as  to  the  amounts  actually  received 
by  the  legatees,  and,  if  It  shall  appear  as  a 
fact  that  any  of  them,  other  than  Augustus 
C.  Crothers,  did  not  receive  the  full  amount . 
of  their  respective  legacies,  then  the  allow- 
ance for  a  tombstone  should  he  reduced  to 
a  Just  and  reasonable  amount,  proportionate 
to  the  size  of  the  estate,  and  with  due  regard 
to  the  condition  in  life  of  the  deceased. 

[7]  3.  The  third  item,  to  the  allowance  of 
which  exception  is  taken,  reads  as  follows: 
"For  amount  paid  William  A.  McNamee, 
ward,  Chas.  O.  Crothers,  guardian,  per  vouch- 
er, $77708." 

The  facts  out  of  which  this  arises,  so  far 
as  shown  by  the  record  are  that  on  January 
6, 1897,  Charles  C.  Crothers  became  guardian 
of  William  A.  McNamee.  Later  in  the  same 
year  Mr.  Crothers  died,  and  the  "first  and 
final"  guardianship  account  was  passed  in 
June,  1901,  by  Austin  L.  Crothers,  one  of  the 
executors  of  Charles  C.  Crothers.  The  estate 
accounted  for  amounted  to  $777.13,  of  which 
sum  $509.39  was  allowed  for  disbursements 
made  and  a  balance  shown  to  be  due  the 
ward  of  $267.74.  On  the  17th  of  August  of 
the  same  year  (1901)  W.  A.  McNamee  ex- 
ecuted a  release  to  "Charles  C.  Crothers, 
guardian,  his  heirs,  executors,  and  adminis- 
trators" for  the  entire  amount  of  the  guard- 
ianship estate.  In  the  account  Austin  L. 
Crothers  charged  himself  "with  the  amount 
due  ward  in  hands  of  Charles  C.  Crothers', 
former  guardian."  As  it  was  the  clear  legal 
dut7  of  Mr.  Crothers  as  guardian  to  keep 
separate  all  guardianship  funds  in  his  hands, 
and  not  commingle  them  with  his.  own  in- 
dividual property,  in  the  absence  of  evidence 
tending  to  show  such  commingling  the  court 
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mnst  assume  that  he  did  that  which  It  was 
bis  legal  duty  to  do,  and  to  Interpret  the  en- 
try In  the  guardianship  account  already  qyiot- 
ed  from  as  meaning  that  this  guardianship 
fund  came  to  the  hands  of  the  executors  of 
the  guardian  plainly  earmarked,  and  was  by 
him  p&UL  over  to  the  ward  in  1901  upon  his 
arrival  at  age.  The  record  contains  no  proof 
to  show  any  condition  of  facts  different  from 
that  which  the  law  imputes,  and  this  item 
cannot  be  allowed  upon  the  proof  contained 
in  this  record,  as  a  payment  made  by  Austin 
I*  Crothers  out  of  the  individual  property  of 
Charles  C.  Crothers. 

[I]  4.  The  allowance  asked  of  an  item  of 
$169:25  paid  Heister  Hess,  administrator  d. 
b.  n.  of  estate  of  Robert  Johnson,  is  in  a 
similar  position.  Charles  0.  Crothers  had 
been  appointed  administrator  of  Robert  John- 
son In  1895.  On  the  ITth  of  August,  1897, 
he  passed  an  account  in  which  $263.25  was 
retained  to  meet  a  certain  claim.  Six  months 
later,  in  February,  1898,  a  release  was  ex- 
ecuted to  the  executors  of  Charles  O.  Croth- 
ers by  the  administrator  d.  b.  n.  of  Robert 
Jolmson  for  $169.25.  There  Is  no  evidence 
with  respect  to  this  payment  that  there  tuid 
been  any  commingling  by  Charles  C.  Croth- 
ers of  his  own  funds  with  those  held  by  tiim 
as  administrator,  and  the  Inference  from  the 
facts  given  is  that  there  had  been  no  such 
commingling,  as  no  allowancle  Is  asked  for 
$94,  the  difference  l>etween  the  amount  re- 
tained by  the  administration  account  and 
that  paid  over  to  the  administrator  d.  b.  n. 
On  the  contrary,  the  natural  inference  is  that 
the  claim  for  which  $263.25  was  retained  at 
the  time  of  passing  the  account  had  been  set- 
tled by  a  payment  of  $94,  and  the  balance 
turned  over  to  the  administrator  d.  b.  n. 
This  allowance  should,  therefore,  under  the 
proof  now  before  us,  have  been  rejected. 

Inasmuch  as  this  case  will  Iiave  to  t>e  re- 
manded to  the  orphans'  court  of  Cecil  coun- 
ty, in  order  that  the  parties  may  take  farther 
testimony,  if  they  so  desire,  in  regard  to  the 
second  item  considered  in  this  opinion.  It  will 
be  proper  to  permit  the  appellees  to  take  fur- 
ther evidence  with  regard  to  the  third  and 
fourth  items,  end  show,  if  they  are  able,  the 
actual  source  from  which  the  money  was  de- 
rived to  pay  WllUam  A.  McNamee  and  HelB- 
ter  Hess. 

There  is  a  cross-appeal  in  this  case  by  the 
executors  of  Austin  L.  Crothers  from  the  re- 
fusal of  the  orphans'  court  of  Cecil  county  to 
allow  a  payment  of  $750  to  be  charged  as  a 
payment  on  account  of  a  pecuniary  legacy 
of  $3,500  given  by  Charles  C.  Crothers  to 
Augustus  C.  Crothers.  The  latter's  claim  is 
that,  while  he  received  a  check  for  this  sum, 
it  was  not  Intended  as  a  payment  on  account 
of  the  legacy,  but  was  given  for  the  purpose 
of  paying  the  bill  of  Dr.  W.  8.  Halstead  for 
an  operation  performed  on  Charles  C.  Croth- 
ers. Tliat  such  was  the  fact  is  directly  tee- 
tlfled  to  by  Mrs.  A.  0.  Crothers,  and  there 


Is  no  sufficient  evidence  in  the  record  to  over- 
come this.  The  action  of  the  orphans'  court 
in  respect  to  this  item  will  accordingly  be 
affirmed. 

Order  affirmed  in  part  and  reversed  in  part, 
and  cause  remanded  for  further  proceedings; 
costs  to  be  paid  out  of  the  estate. 


(122  Md.  436) 

HENRT  V.  LEECH  et  al.    (No.  9.) 

(Court  of  Appeals  of  Maryland.    June  24, 
1914.) 

1.  QiFTS  (J  47*)— Undue  Influenck  —  Bub- 
den  OF  PBOOF— Confidential  Relations. 

Within  the  rule  that  the  burden  of  proof 
as  to  undue  Influence  is  on  the  donee  in  case  of 
a  gift  to  one  in  a  confidential  relation  to  the 
donor,  a  gift  by  parent  to  child  is  not  presumed 
to  be  invalid ;  but  it  must  be  first  shown  that 
the  natural  relationship  between  them  has  been 
reversed,  and  that  the  child  has  become  a  guard- 
ian to  the  parent. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  Si  81-86;   Dec  Dig.  §  47.*] 

2.  Gifts  (S  49*)— Action  to  Set  Abidb— Uh- 
DUE  Influence— Evidence. 

Evidence  in  a  suit  to  set  aside  a  gift,  made 
a  few  months  before  his  death,  by  an  old  man 
to  his  daughter,  held  insufficient  to  show  undue 
influence ;    but  to  merely  raise  a  suspicion. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent, 
Dig.  gf  95-100;   Dec.  Dig.  §  49.*] 

Appeal  from  Circuit  C!ourt  No.  2  of  Balti- 
more City;   Carroll  T.  Bond,  Judge. 

Suit  by  Timothy  Edgar  Henry,  an  infant, 
by  James  D.  Henry,  his  father  and  next 
friend,  against  Ella  Leech  and  husband.  Bill 
dismissed,  and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  G.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  DRNER. 
and  ST(X3KBRIDGB,  JJ. 

Daniel  S.  SulUvan,  of  Baltimore  (Charles 
Pielert,  of  Baltimore,  on  the  brief),  for  appel- 
lant J.  Purdon  Wright  and  Armstrong 
Thomas,  both  of  Baltimore,  for  appellees. 

PATTISON,  J.  The  appellant,  the  plalntUt 
below,  an  Infant,  by  his  father  and  next 
friend,  filed  his  bill  in  circuit  court  No.  2 
of  Baltimore  city  seeking  to  annul  and  set 
aside  a  gift  made  by  his  grandfattier,  Jolm 
Welsh,  unto  his  aunt,  Mia  Leech,  one  of  the 
appellees.  The  bill  alleges,  In  substance,  that 
the  said  Welsh  departed  this  life  on  or  about 
the  19th  day  of  April,  1913,  at  or  about  the 
age  of  82  years,  leaving  the  said  Ella  Leech, 
a  daughter,  and  the  plaintiff,  a  son  of  a  de- 
ceased daughter,  as  his  next  of  kin  and  only 
heirs  at  law,  "that  by  reason  of  his  great 
age  and  pliysical  Infirmities  the  mind  and 
wlU  of  the  said  Welsh  at  the  time  of  Us 
death  and  for  a  considerable  period  prior 
thereto  were  so  weak  as  to  render  him  In- 
capable of  conducting  any  business  with  any 
rational  comprehension  of  his  acts,"  and  that 
on  or  about  the  29th  day  of  November,  1912, 
the  defendant,  Ella  Leech,  by  means  of  arti- 
fice and  undue  influence  exercised  by  her 
over  the  said  John  Welsh  when  his  mind  and 
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will  was  weakened  by  sickness  and  Inflnnlty 
and  old  age,  did  Indnce  him  to  assign  or 
transfer  tn  her  the  sum  of  $3,377,  then  on  de- 
posit In  the  Savings  Bank  of  Baltimore. 
The  prayer  of  the  bill  asks  that  the  court 
assume  jurisdiction  of  this  fund,  and  that  It 
be  dlsblirsed  or  distributed  to  thosie  entitled 
thereto  and  that  the  defendants  account  for 
any  snm  or  sums  withdrawn  from  said  fund 
and  nsed  by  them ;  and  that  they  be  restrain- 
ed and  enjoined  from  disposing  of,  or  In  any 
wise  Interfering  with,  said  fund  or  any  part 
of  it  The  defendants  answered  the  bill  deny- 
ing the  alleged  impaired  condition  of  the  mind 
and  will  of  John  Welsh  and  also  denying 
the  exercise  of  any  artifice  or  nndue  Influence 
practiced  upon  Urn  by  the  said  defendant, 
Ella  Leech,  inducing  him  to  assign  or  trans- 
fer to  her  the  money  so  deposited  by  him  in 
said  bank,  and  averring  therein  that  said 
gift  was  made  to  her  voluntarily  of  his  own 
free  will  acting  with  and  In  the  possession 
Of  his  fall  mental  powers.  The  court,  after 
hearing  evidence,  dismissed  the  bill  and  dis- 
solved the  preliminary  injunction  which  had 
been  granted  upon  the  filing  of  the  bill.  It 
la  from  this  order  or  decree  of  the  court,  dls- 
ndsslng  the  bill  and  dissolving  the  injunction, 
that  the  appeal  Is  taken. 

[1]  Before  considering  the  evidence  here 
offered  we  should  determine  whether  this 
case  falls  within  the  doctrine  of  confidential 
relations  where  the  burden  of  proof  is  upon 
the  grantee  to  establish  to  the  satisfaction  of 
the  court  the  perfect  fairness  of  the  trans- 
action. The  mie  Is  designed.  In  some  degree, 
as  a  protection  to  the  parties  against  the  ef- 
fects of  overweening  confidence.  1  Story,  Bq. 
Jnr.  807. 

As  was  said  in  Hlghberger  v.  Stlffler,  21 
Md.  863,  83  Am.  Dec.  583: 

"Wherever  a  fiduciary  relation  exists,  legal 
or  actual,  whereby  trust  and  confidence  are  re- 
posed on  the  one  ride,  and  influence  and  control 
are  exercised  on  the  other,  courts  of  equi^,  in- 
dependent of  the  ingredients  of  positive  fraud, 
through  public  policy  as  a  protection  against 
overweenmg  confidence,  will  interpose  to  pre- 
vent a  man  from  stripping  himself  of  his  prop- 
er^. Story's  Eq.  H  303-322.  The  relation  re- 
quires the  parties  to  abstain  from  all  selfish 
projects.  'The  general  principle  is,  if  a  confi- 
dence is  reposed,  and  that  confidence  is  abused, 
courts  of  equity  will  grant  relief.'  •  •  •  In 
such  cases  it  is  not  necessary  to  prove  actual 
exercise  of  overweening  influence,  misrepresen- 
tation, importunity,  or  fraud  aliunde  the  act 
complained  of.  *  *  *  The  general  rule  that 
he  who  bargains  in  a  matter  of  advantage  with 
a  person  placing  a  confidence  in  him  is  bound 
to  show  that  a  reasonable  use  has  been  made  of 
that  confidence,  a  rule  applying  equally  to  all 
jMrsons  standing  in  confidentiaT  relations  with 
each  other.    Story's  Eq.  S  312." 

See  Colegate  D.  Owings'  Case,  1  Bland,  892, 
17  Am.  Dea  811;  Brooke  v.  Berry,  2  QUI, 
153;  Todd  v.  Orove,  83  Md.  IBS;  Bakle  v. 
Reynolds,  64  Md.  305 ;  Williams  v.  Williams, 
63  Md.  371;  Whltridge  v.  Whltridge,  76  Md. 
54,  24  AtL  645;  Zimmerman  v.  Bltner,  79 
Md.  115,  28  AtL  820;  Baner  v.  Bauer,  82 
Md.  241,  33  Atl.  643;  Beiger  T.  BuUock,  85 
Md.  441,  37  Aa  368;    Brown  t.  Mercantne 


Trust  Co.,  87  Md.  377,  40  AU.  256;  Reek's 
Executor  ▼.  Reck,  110  Md.  497,  73  Atl.  144 ; 
Thiede  v.  Startzman,  113  Md.  278,  77  Atl. 
666;  Kensett  v.  S.  D.  &  Trust  Co.,  116  Md. 
526,  82  AU.  981;  Beinbrink  t.  Fox,  121  Md. 
102,  88  Aa  106. 

But  it  is  sometimes  difficult  to  lay  down 
with  precision  what  is  meant  by  the  expres- 
sion "confidential  relations"  or  "relations  in 
which  dominion  may  be  exercised  by  one  per- 
son over  another."  Cook  v.  Lamotte,  15  Beav. 
299,  dted  in  Whltridge  v.  Whltridge,  76  Md. 
73,  24  AtL  645.  Such  a  relaUon  will  un- 
doubtedly be  presumed  in  certain  cases;  as, 
for  Instance,  In  that  of  a  guardian  and  ward, 
parent  and  child,  attorney  and  client,  and 
also  in  that  of  principal  and  agent,  and  may 
exist  in  many  other  situations.  Brown  v. 
Mercantile  Trust  Co.,  supra,  and  other  cases 
above  dted.  This  court  in  the  case  of  Bauer 
V.  Bauer,  82  Md.  242,  33  AtL  643,  speaking 
through  Judge  Briscoe,  said: 

"It  is  well-settled  law  that  a  gift  of  voluntary 
conveyance  between  parties  standing  in  the  con- 
fidential relation  of  child  to  parent  is  prima 
facie  void,  and  can  only  be  upneld  upon  proof 
that  it  was  the  free,  voluntary,  and  unbiased 
act  of  the  person  makmg  it.  Whltridge  v.  Whlt- 
ridge, 76  Md.  54  [24  Atl.  6451.  This  is  so,  be- 
cause a  child  is  presumed  to  be  under  the'  con- 
trol of  parental  infinence,  as  long  as  the  do- 
minion of  the  parent  lasts,  and  whilst  that  do- 
minion exists  it  lies  on  the  parent  maintaining 
the  gift  to  disprove  the  exercise  of  parental  in- 
fluence by  proof  that  the  child  had  independent 
advice,  or  in  some  other  way.  But  a  voluntary 
conveyance  of  property  from  a  parent  to  a  child 
rests  upon  a  different  principle,  and  is  not  prima 
fade  void.  'It  turns,'  says  Mr.  Pomeroy  in  his 
work  upon  Equi^  Jurisprudence,  'upon  the  ex- 
ercise of  actual  undue  influence  and  not  upon 
any  presumption  of  invalidity,  A  gift  from  par- 
ent to  child  is  certainly  not  presumed  to  be  in- 
valid.' 2  Pomeroy  Eq.  1 1399.  If,  however,  the 
confidential  relation  is  shown  by  competent 
proof  to  exist,  then  the  burden  is  imposed  upon 
the  grantee  to  show  that  the  transaction  was  a 
righteous  one." 

In  the  case  of  Hlghberger  v.  Sti£Qer,  supra, 
the  mother,  who  was  advanced  in  years,  had 
Intrusted  to  her  son  the  conduct  of  all  her 
business,  and  it  was  there  held  that : 

"The  natural  relation  of  the  parties  was  re- 
versed by  the  influence  of  time.  The  parent  had 
become  a  child,  and  the  child  was  guardian  to 
the  parent.  The  same  dependence,  overweening 
confidence,  and  explicit  acquiescence  which  ren- 
dered one  an  automaton  in  the  hands  of  the 
other  existed,  *et  ubi  eadem  ratio,  ibi  idem  jus.' 
The  wish  of  the  agent  had  become  the  will  of 
the  principal,  whatever  the  former  suggested 
the  latter  executed.  There  was  no  consent  of 
two  minds,  but  a  merger  of  the  principal's  mind 
into  the  agent's." 

In  a  case  of  a  voluntary  gift  by  the  parent 
to  a  child,  like  the  one  before  us,  the  re- 
versed relations  of  the  parties  must  first  be 
shown  to  exist  before  the  rule  can  be  applied 
and  before  the  gift  can  be  presumed  to  be 
void.  In  all  such  cases  where  It  is  ^own 
that  a  confidential  relation  exists  as  a  fact — 
where  confidence  Is  reposed  on  the  one  side 
and  the  resulting  superiority  and  influence 
on  the  other — the  rale  should  be  applied. 
Zimmerman  v.  Bitner,  79  Md.  126,  28  AU. 
820.    In  the  case  before  us  the  relation  exist- 
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Ing  between  the  parent  and  child  is  not  that 
confidential  relation  npon  which  the  rule  is 
based.  Until  a  few  days  prior  to  the  time 
when  the  gift  was  made  the  father  and 
daughter  had  been  separated  for  a  number  of 
years  with  practically  no  intercourse  between 
them  and  no  outward  indication  of  the  ex- 
istence of  any  close  or  intimate  relation  that 
might  naturally  have  been  expected  between 
pai-ent  and  child.  The  evidence  does  not  dis- 
close a  single  Instance  where  the  business 
affairs  of  the  father  were  intrusted  or  confided 
to  the  management  of  the  daughter.  He  had 
looked  after  and  managed  his  own  affairs. 
He  had  sold  his  farm  and  had  deposited  the 
money  received  therefor  in  the  bank,  of 
which  fact  the  daughter  was  entirely  igno- 
rant There  is  nothing  in  the  evidence  from 
wbidi  we  can  reach  the  conclusion  that  there 
existed  between  the  father  and  daughter  a 
confidential  relation  such  as  is  meant  and 
contemplated  by  the  rule  above  mentioned. 
There  might  have  been,  and  probably  was,  a 
relation  existing  between  them  such  as  might 
naturally  arise  from  near  kinship  and  mutual 
affection.  But  it  was  not  such  a  relation  as 
would  Imply  dominion  or  control  either  over 
the  property  or  person  of  the  donor. 

[2]  Having  determined  that  this  case  does 
not  fall  within  the  rule,  there  is  no  presump- 
tion that  the  gift  was  void,  and  thus  the 
burden  of  proving  that  the  gift  was  not  the 
free,  voluntary,  and  intelligent  act  of  the 
donor  is  upon  the  plaintiff.  A  number  of 
witnesses  produced  by  the  plaintiff  testified 
as  to  acts  and  expressions  of  the  donor  which 
the  plaintiff  contends  show  a  want  of  mental 
capacity  in  him  to  make  a  valid  g^ft  or  con- 
veyance. Such  conduct  of  the  donor  showed 
that  he  was  an  eccentric  person,  and  to  some 
extent  it  may  have  reflected  upon  his  mental 
condition,  but  such  conduct,  we  think,  in  view 
of  the  positive  and  direct  evidence  of  others 
who  testified  in  support  of  his  mental  sound- 
ness, does  not  warrant  us  in  concluding 
that  the  gift  is  void  for  a  want  of  mental 
capacity  in  the  donor.  There  are  facts  nnd 
circumstances  found  in  the  record  which 
give  rise  to  strong  suspicion  of  undue  in- 
fluence exercised  upon  the  donor  by  the 
daughter  and  the  lack  of  free,  voluntary  ac- 
tion on  his  part  But  after  carefully  weigh- 
ing the  evidence,  we  think  the  facts  of  undue 
influence  and  the  lack  of  free,  voluntary  ac- 
tion on  the  part  of  the  donor  are  not  suf- 
ficiently established  to  Justify  us  in  deciding 
that  the  gift  is  void.  The  donor  was  at  the 
time  of  the  gift  an  old  man  and  in  bad  health. 
He  had  by  economy,  we  may  say  parsimony, 
saved  the  money  that  passed  to  his  daughter 
under  the  gift  complained  of,  and  it  was  all 
he  had.  It  was  but  a  few  days  before  the 
gift  was  made  that  he  unexpectedly  called 
at  the  home  of  his  daughter  and  obtained 
permission  from  her  to  make  his  home  with 
her  for  the  remainder  of  his  life.  The 
daughter  had  not  heard  from  him  for  months, 
and  was  not  aware  of  the  fact  that  for  weeks 


immediately  preceding  his  visit  to  her  he  had 
been  sick  in  the  hospital.  It  is  quite  clear 
that  the  old  man  had  at  such  time  reached 
the  conclusion  that  his  days  were  numbered 
and  that  the  end  was  near.  The  first  night 
after  entering  the  home  of  his  daughter  he 
was  taken  violently  sick  and  his  Ufe  was  de- 
spaired of.  Not  only  was  a  physician  sent 
for,  but  a  priest  was  likewise  called  in  and 
the  last  rites  of  his  church  were  administered 
to  him.  He,  however,  recovered  from  his  at- 
tack, and  it  was  on  the  following  day  that 
the  donor  for  the  first  time  imparted  to  his 
daughter,  the  donee,  his  desire  that  she 
should  have  the  money  deposited  in  bank  to 
his  credit  The  daughter  testified  that  her 
father  said  to  her: 

"I  have  come  to  you  to  spend  the  rest  of  my 
life,  and  the  money  I  have  m  bank  I  am  going 
to  turn  over  to  you ;  give  it  to  yon  bo  you  can 
do  with  it  what  you  please.  Draw  it  out  of 
bank,  invest  it  as  you  want,  but  take  care  of 
me  the  rest  of  my  hfe." 

On  the  following  day  arrangements  were 
made  by  which  the  money  was  to  be  trans- 
ferred from  him  to  her,  and  the  husband  re- 
mained home  from  his  work  to  assist  in  the 
transfer.  Be  went  to  the  bank  in  the  morn- 
ing, got  the  form  of  the  assignment  which 
was  to  be  executed  by  the  donor,  and  upon 
being  told  that  it  was  necessary  for  the  at- 
tending physician  to  certify  to  the  mental 
soundness  of  Mr.  Welsh,  he,  after  first  carry- 
ing the  form  of  the  assignment  to  the  donor, 
but  before  getting  hist  signature  thereto, 
called  upon  the  physician  with  the  paper 
writing,  and  said  to  him,  "Doctor,  the  old 
man  wants  to  get  some  money  for  this,  and 
you  sign  this,  please,"  which  he  did.  In 
signing  the  paper  as  requested,  the  physician 
not  only  certified  to  the  donor's  mental  sound- 
ness, but  also  signed  as  a  witness  to  the- 
execution  of  the  paper,  and  thereafter,  re- 
turning with  the  husband,  paid  a  professional 
visit  to  the  donor.  The  physician  testified- 
that  when  he  signed  the  paper  he  thought 
it  was  simply  an  application  for  sick  benefits, 
and  did  not  know  at  Ihe  time  that  he  was 
certifying  to  the  mental  soundness  of  Mr. 
Welsh,  but  stated  that  had  he  known  the 
contents  of  the  paper  and  the  purpose  for 
which  he  was  signing,  he  nevertheless  would 
have  signed  it.  Subsequently,  on  the  same  day,, 
the  donor  signed  the  paper  writing  transfer- 
ring the  money  to  his  daughter,  and  she  with 
her  husband  in  the  afternoon  of  that  day  went 
to  the  bank  and  had  the  money  transferred 
from  her  father's  account  to  the  Joint  account 
of  herself  and  husband.  Some  days  there- 
after a  part  of  this  money  was  withdrawn 
and  was  applied  by  them  in  the  purchase  of 
the  ground  rent  of  the  property  owned  by 
them  and  where  they  at  the  time  lived. 
About  the  same  time  the  services  of  an  at- 
torney were  procured  and  an  instrument  of 
writing  prepared  by  him,  which  was  there- 
after executed  by  Mr.  Welsh  and  witnessec* 
by  three  persons,  including  the  attorney  who- 
prepared  it    By  it  Mr.  Welsh  admitted  that 
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be  had  given  the  money  to  bis  daughter  ab- 
solutely and  unconditionally  without  any 
restrictions,  and  in  it  said: 

"I  hare  given  her  this  money  becanse  of  my 
great  regard  and  affection  for  her;  because  of 
the  regard  and  affection  which  she  has  always 
shown  to  me ;  and  because  of  her  careful  atten- 
tion and  faithful  services  to  me  and  my  house- 
hold after  her  mother's  death,  and  during  the 
time  which  I  have  lived  at  her  home  during  the 
years  1906  and  1907 ;  and  also  to  partially  re- 
pay her  for  taking  me  in  and  giving  me  a  home 
during  the  remainder  of  mv  life  and  for  her  care 
and  attention  and  faithful  nursing  during  this 
time." 

It  was  stated  by  both  his  daughter  and  her 
busband  that  the  execution  of  such  a  paper 
was  suggested  by  the  donor,  and  that  It  was 
at  his  request  that  the  lawyer  was  employed 
to  prepare  It  The  reason  assigned  by  Mr. 
Welsh  for  the  execution  of  the  above-men- 
tioned writing,  as  stated  by  his  daughter  and 
busband,  was  that  she  should  not  be  disturbed 
In  ber  right  to  such  money  under  the  gift. 
Little  was  asked  the  donor  concerning  the 
paper  writing  at  the  time  of  Its  execution,  al- 
though, as  testified  to  by  the  witnesses  to  Its 
execution,  it  was  read  over  to  him,  and  one 
of  them,  a  nrighbor,  Mr.  Badclifte,  testlfled, 
saying: 

"I  went  up  to  the  bed  and  said,  'Now,  Mr. 
Welsh,  how  old  are  you?'  'Eighty  or  eighty- 
one;  I  am  not  sure  which.'  I  said,  This  is  a 
very  important  thing;  do  you  luiow  what  you 
are  doing?'  He  says,  'I  do.'  I  says,  'Are  you 
giving  this  to  your  daughter  of  your  own  free 
will?  He  says,  'Of  my  own  free  will.'  He 
■aid,  'She  has  been  a  good  daughter  to  me,  and 
I  feel  it  my  duty  to  repay  her.*^" 

And  In  his  cross-examination  he  testified 
that  Mr.  Welsh  answered  in  a  strong  voice 
and  said:  "I  know  exactly  what  I  am  doing." 
The  lawyer  who  prepared  the  paper,  and  who 
was  one  of  witnesses  to  its  execution,  did 
not  at  such  time,  so  far  as  the  record  disclos- 
es, make  any  inquiries  to  ascertain  the  facts 
elicited  from  the  donor  by  Mr.  Radcllffe,  nor 
did  he  testify  In  the  case,  although  he  bad, 
during  the  time  of  his  employment,  one  or 
more  conversations  with  Mr.  Welsh,  and  was 
in  a  position,  no  doubt,  by  reason  of  the  in- 
formation acquired  at  such  times,  to  have 
thrown  some  light  ap<m  the  issues  here  In- 
volved. 

The  daughter  and  son-ln-Iaw  were  the  only 
ones  present  at  the  time  the  gift  was  made, 
and  are  therefore  the  only  persons  who  can 
testify  as  to  what  was  said  and  done  at  such 
time,  and  the  daughter  in  her  testimony  In 
relation  thereto  made  a  number  of  conflicting 
statemeuts,  and  we  are  rather  Impressed  with 
the  views  of  the  court  below,  as  expressed  In 
its  opinion,  "that  she  was  making  evidence  to 
fit  what  she  conceived  to  be  the  needs  of  the 
case."  The  haste  with  which  the  assignment 
was  consummated  and  tbe  fact  that  the 
grandson,  the  plaintiff,  was  overlooked  by  the 
grandfather  in  the  disposition  of  his  property 
and  estate,  although  he  bad  on  several  occa- 
sions not  long  before  the  gift  was  made  stated 
to  others  that  the  plaintiff  with  his  aunt,  the 


defendant,  would  upon  lils  death  be  his  bene- 
ficiaries, together  with  other  facts  and  cir- 
cumstances in  the  case,  cast  grave  suspicion 
upon  tbe  conduct  of  the  defendant.  But  this 
cannot  be  substituted  for  the  proof  required 
of  the  plaintiff  that  the  gift  was  made  as  the 
result  of  undue  Influence  exercised  npon  the 
father  by  the  daughter,  inducing  him  to  make 
it,  and  that  it  was  not  the  free  and  voluntary 
act  of  the  donor.  The  physician  who  visited 
the  donor  on  the  day  the  gift  was  made,  as 
well  as  upon  other  days  both  before  and  after 
such  time,  and  the  priest  who  saw  him  either 
uptin  the  day  the  gift  was  made  or  in  the 
closing  hours  of  the  preceding  day  when  be 
was  desperately  lU  and  from  which  attack  he 
had  largely  recovered  at  the  time  of  the  gift, 
and  who  subsequently  saw  him  on  many  oc- 
casions before  his  death  a  few  months  there- 
after, both  testlfled  that  his  mental  faculties 
were  clear  at  such  time.  And  the  two  wit- 
nesses to  the  execution  of  the  aforesaid  paper 
writing  confirming  the  gift  hitherto  made  by 
the  donor  to  his  daughter,  that  were  sworn, 
testified  that  at  such  time  tbe  donor's  mind 
was  clear,  and  on  that  occasion  be  said  that 
"he  fully  intended  to  do  what  he  had  done" 
and  acknowledged  that  such  gift  to  his  daugh- 
ter was  his  free  and  voluntary  act.  As  was 
said  In  the  opinion  of  the  learned  Judge  In 
the  court  below:  "This  gift  may  have  been 
unwise,  carelessly  made,  and  unfair  in  our 
view.  It  may  have  resulted  from  an  impulse 
which  a  more  vigorous,  or  a  more  thoughtful 
man  would  have  resisted.  And,  too,  the  de- 
fendant may  have  been  greedy  in  taking  ad- 
vantage of  the  old  man's  impulse.  All  these 
things  may  be  true,  and  yet  the  gift  may 
have  been  made  with  a  free  will,"  and  thus 
beyond  the  interposition  of  a  court  of  equity. 

The  plaintiff  in  this  case  has  not  met  the 
burden  of  proof  imposed  upon  him,  and  is 
not  entitled  to  the  relief  sought,  and  there- 
fore the  decree  of  the  court  below  will  be  af- 
firmed. 

Decree  affirmed,  with  costs  to  the  appellee. 

*°°°°'°"°'  (128  Mfl.  644) 

HUNTBB  et  al.  v.  HIGHLAND  LAND  CO. 

OF  BALTIMORE  CITY. 

BUPP  et  aL  V.  SAME. 

(Nos.  37,  38.) 

(C!onrt  of  Appeals  of  Maryland.    June  25, 
1914.) 

1.  Mortgages  (§  5:29*)— Fobeclosube— Sales. 

Mere  inadequacy  of  price,  standing  alone, 
IB  not  sufficient  ground  to  vacate  a  sale  of 
mortgaged  premises  on  foreclosure,  unless  it 
is  so  gross  as  to  indicate  some  mistake  or  un- 
fairness in  the  sale  for  which  the  purchaser  or 
trustee  of  the  mortgagee  is  responsible. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S|  1537-1548;   Dec.  Dig.  f,  529.»] 

2.  mobtoaoes  (i  526*)— fobeclosube  sales 
— Evidence. 

On  exceptions  to  the  confirmation  of  a  fore- 
closure sale  of  mortgaged  property,  evidence  held 
insufficient  to  show  that  the  inadequacy  of  the 


•For  otbM  cases  see  same  topic  and  section  NUMBBR  In  Cac.  Dig.  ft  Am.  Dig.  Key-No.  Serlea  ft  Rep'r  Indezas 
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price  resulted  from  the  fraud  or  nnfaimess  of 
the  porchaser  or  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1530-1534;   Dec.  Dig.  §  52e.»] 

3.  Evidence  (§  56S*)— FoREOLosxreK  Salks— 
Opinion  Evidence— Effect. 

Bare  opinion  evidence  among  witnesses  as 
to  the  value  of  mortgaged  property  will  not 
warrant  the  vacation  of  a  foreclosure  sale  on 
the  ground  that  the  price  obtained,  which  was 
less,  was  inadequate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2392-2304 ;    Dec.  Dig.  |  56&*] 

4.  MOBTOAQES    (§    529»)— FORECLOBTIM    SaLB— 

Place  of  Holding. 

Where  the  plat  of  mortgaged  property  was 
located  at  Ti,  and  the  property  itself  was  not 
attractive  in  appearance,  the  fact  that  the 
mortgagee  held  the  foreclosure  sale  at  T.  in- 
stead of  on  the  property  or  at  the  real  estate 
exchange  of  a  neighboring  city  does  not  show 
unfairness  warranting  vacation  of  the  sale  on 
the  ground  of  inadequacy  in  price,  where  it  did 
not  appear  that  any  persons  who  would  have 
attended  the  sale,  if  held  at  other  places,  did 
not  attend  at  T.,  and  the  mortgagee  claimed 
that  it  was  necessary  to  sell  at  the  place  where 
the  property  was  platted,  so  that  the  lots  could 
be  identified. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {S  1537-1548;    Dec  Dig.  i  529.»] 
6.  MoBTOAQEB  (S  620*)— FoBEOLoauBii— Vaca- 
tion. 

A  foreclosure  sale  of  mortgaged  property 
will  not  be  vacated  on  the  ground  of  inadequacy 
of  price  resulting  from  sale  at  a  bad  time  of 
the  year,  when  tne  evidence  showed  that  a  re- 
sale would  be  only  an  experiment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  1637-1548;   Dec.  Dig.  |  629.»] 

Two  Appeals  from  Circuit  Court,  Balti- 
more County,  In  Equity;  N.  Obarles  Borke, 
Judge. 

"To  be  officially  reported." 

Foreclosure  suit  by  the  Baltimore  Trust 
Company  against  the  Highland  Land  Com- 
pany of  Baltimore  City.  Upon  report  of  sale, 
Charles  B.  Hunter  filed  exceptions  to  the  rati- 
fication of  the  sale,  as  did  Walter  R.  Rnpp 
and  others.  From  an  order  confirming  tilte 
sale,  the  several  exceptors  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  and  CON- 
STABLE, 33. 

R.  Lee  Sllngluff,  of  Baltimore,  W.  6111 
Smith,  of  Towson,  and  W.  Herdman 
Schwatka  and  Charles  P. .  Harley,  both  of 
Baltimore,  for  appellants.  Albert  C.  Ritchie, 
of  Baltimore  (Ritchie,  Janney,  Grlswold  & 
Hamilton,  of  Baltimore,  on  the  brief),  for  ap- 
pellees. 

PATTISON,  J.  The  Highland  Land  Com- 
pany, a  body  corporate,  on  July  25,  1012,  exe- 
cuted and  delivered  to  the  Baltimore  Trust 
Company,  also  a  body  corporate,  a  mortgage 
on  certain  real  estate  lying  partly  In  Baltimore 
county  and  partly  in  Baltimore  city  to  secure 
a  loan  of  $60,000.  Olie  aforesaid  mortgage 
indebtedness  was  to  be  paid  July  25, 1913,  one 
year  after  the  date  of  the  execution  of  the 
mortgage,  and  by  the  terms  of  the  mortgage, 
U  It  were  not  then  paid,  the  right  of  foreclo- 


sure would  exist.  It  was  not  iiaid  at  such 
time,  and  because  of  such  default  the  mort- 
gage was  on  the  28th  day  of  August  assigned 
to  one  Charles  D.  Fenhagen  for  the  purix)se 
of  foreelffisure,  and  on  the  following  day  pro- 
ceedings were  Instituted  In  the  circuit  court 
for  Baltimore  county,  sitting  as  a  court  of 
equity,  and  the  mortgaged  property  was 
thereafter,  on  the  17th  day  of  December,  1913, 
under  the  power  contained  In  the  mortgage, 
sold  by  said  Fenhagen,  at  public  sale,  at  the 
courthouse  door  at  Towson,  to  James  Carey 
Martlen  for  $42,000.  The  sale  so  made  to 
Martien  was  reported  to  the  court  on  the  19th, 
day  of  December,  and  thereafter,  on  the  same 
day,  the  Baltimore  Trust  Company,  by  order 
of  the  court  and  with  the  assent  of  Martien, 
was  substituted  as  purchaser  of  the  property. 
On  January  6,  1914,  Charles  B.  Hunter  and 
W.  Frank  Thomas  and  Enoch  Harlan,  as- 
signees of  Charles  B.  Hunter,  Judgment  credi- 
tors of  the  Highland  Land  Company,  and  the 
appellants  In  the  first  of  these  appeals,  filed 
exceptions  to  the  ratification  of  the  sale  to 
Martien. 

There  are  five  exceptions  as  shown  by  the 
record,  but  they  may  be  stated  in  three,  as 
follows:  (1)  That  the  sale  was  made  at  "a 
grossly  inadequate  price."  (2)  That  the  sale 
of  the  property  should  not  have  been  made  at 
Towson,  Baltimore  county,  Md.  (3)  That  the 
sale  was  made  at  "a  very  disadvantageous 
time." 

On  the  Sth  of  January,  Walter  R.  Rnpp 
and  other  creditors  of  the  land  company, 
appellants  In  the  second  of  these  appeals, 
also  filed  exceptions  to  the  ratification  of  the 
sale  made  to  Martien,  the  grounds  thereof  be- 
ing the  same  as  those  above  stated,  made  by 
the  appellants  in  the  first  of  these  appeals. 
Judge  Burke,  who  sat  In  the  lower  court, 
heard  testimony  upon  the  exceptions  filed  in 
each  of  these  cases,  and  by  his  order  of  March 
20,  1914,  he  overruled  the  exceptions  and 
finally  ratified  and  confirmed  the  sale.  It  Is 
from  that  order  that  these  appeals  are  taken. 

.[1-1]  As  to  the  first  of  the  above-stated  ob- 
jections, the  law  Is  well  established  that  mere 
Inadequacy  of  price,  standing  by  Itself,  Is  not 
sufficient  to  vacate  a  sale,  unless  It  be  so 
gross  and  Inordinate  as  to  Indicate  some  mis- 
take or  unfairness  in  the  sale  for  which  the 
purchaser  is  responsible,  or  misconduct  or 
fraud  on  the  part  of  the  trustee  or  mort- 
gagee making  the  sale.  Glenn  T.  Clapp,  U 
OIU.  &  J.  1;  Cohen  v.  Wagner,  6  Gill,  236; 
Johnson  v.  Dorsey,  7  Gill,  269 ;  Hubbard  t. 
Jarrell,  23  Md.  66;  Bank  of  Commerce  ▼. 
tAuahan,  Trustee,  46  Md.  396;  Mahoney  T. 
Mackubin,  Trustee,  52  Md.  357;  Garrltee  T. 
Poppleln,  78  Md.  322,  20  Aa  1070;  Shaw  v. 
Smith,  107  Md.  523,  68  Atl.  116;  Vollum  ▼. 
Beall,  117  Md.  620,  83  Aa  1095;  Edgecombe 
Park  Co.  y.  Finney,  121  Md.  326,  88  AtL  143. 

We  have  very  carefully  examined  the  evi- 
dence In  this  case,  and  we  find  nothing  that 
shows  mistake  or  unfairness  in  the  sale  for 
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which  the  purchaser  can  be  held  responsible, 
nor  do  we  find  anything  Indicating  miscon- 
duct or  fraud  on  the  part  of  the  mortgagee  or 
any  person  connected  with  the  sale.  The  ex- 
ceptants conceded  "that  the  advertisement  of 
sale  was  su£Bclent,  and  that  all  due  and 
proper  publicity  was  given  the  same,"  and 
this  is  shown  to  be  true  by  the  record  be- 
fore us. 

The  property  was  advertised  in  the  Demo- 
crat and  Jonmal,  a  newspaper  published  In 
Baltimore  comity,  and  in  the  Daily  Record, 
and  In  the  Baltimore  Sun,  newspapers  pub- 
lished in  Baltimore  city.  In  addition  to  this, 
a  notice  of  such  sale  drafted  by  John  W. 
Watson,  president  of  the  Highland  Land  Com- 
pany, was  mailed  at  his  request  to  nearly 
1,000  persons  who  be  thought  might  be  in- 
terested In  the  purchase  of  the  property.  In 
the  advertisement  the  property  was  fully  de- 
scribed and  the  time,  terms,  and  manner  of 
sale  fully  set  forth,  and  we  may  add  that  the 
terms  of  sale  were  fair  and  reasonable. 

The  proceedings  were  Instituted  for  the 
sale  of  the  property  as  early  as  August  28th 
and  yet  the  sale  was  not  made  until  the  17tb 
of  December  following.  This  delay  was  oc- 
casioned in  great  part  by  the  indulgence 
shown  by  the  mortgagee  and  its  representa- 
tives to  the  mortgagor  and  those  interested 
in  avoiding  a  sale  of  the  property  under  the 
mortgage. 

The  land  company  or  its  representatives  at- 
tempted to  borrow  money  from  other  sources 
to  pay  off  the  mortgage  Indebtedness  owing 
by  It  to  the  trust  company,  and  the  latter 
company  or  Its  representatives  awaited  pa- 
tiently the  result  of  such  efforts,  and  it  was 
not  until  late  in  November,  after  the  efforts 
of  the  mortgagor  to  procure  money  with 
which  to  pay  off  said  mortgage  were  shown 
to  have  been  unsuccessful,  that  the  property 
was  advertised  for  sale  in  December. 

We  find  nothing  in  the  conduct  of  the  mort- 
gagee or  those  representing  It  indicating  the 
least  desire  to  take  unfair  advantage  of  the 
'financial  condition  of  the  land  company.  It 
is  shown  by  their  conduct  and  by  what  waq 
said  by  Mr.  Ritchie  when  upon  the  stand 
.as  a  witness  that  the  mortgagee  did  not  wish 
to  become  the  owner  of  the  mortgaged  prop- 
erty, but  merely  wished  to  collect  the  mort- 
gage indebtedness,  with  such  costs  as  had 
been  accrued,  which  amounted  at  such  time 
to  about  160,000.  The  wishes  and  requests 
of  the  mortgagor  company  and  those  interest- 
ed in  it,  except  that  the  sale  of  the  property 
be  further  or  Indefinitely  postponed,  were 
granted  or  complied  with  by  the  mortgagee 
and  its  representatives. 

The  property  sold  was  unimproved  andi  un- 
developed for  building  purposes;  parts  of 
it  were  in  woods  and  other  parts  overgrown 
with  weeds  and  grass.  There  was  nothing 
upon  it,  or  at  least  on  the  greater  part  of  it, 
to  indicate  that  it  was  In  course  of  develop- 
ment for  building  purposes.  A  plat  had  been 
mads  of  this  property,  and  streets  and  alleys 


had  been  laid  out  upon  it  and  lots  located  up- 
on said  streets  and  alleys,  as  shown  upon  said 
plat,  but  these  streets  and  alleys  were  never 
opened  or  graded.  The  streets,  alleys,  and 
lots  had  been  staked  and  marked  off,  but 
these  stakes  had  disappeared,  for  Mr.  Ritchie 
tells  us  that,  when  he  and  Mr.  Poe  went  upon 
the  property,  it  was  impossible  to  find  a 
marked  street  or  alley  or  to  locate  any  of  the 
lots. 

The  witnesses  offered  by  the  exceptants 
placed  the  value  of  the  property  at  a  sum 
much  larger  than  the  amount  at  wlilch  it  was 
sold,  while  the  witnesses  produced  by  the 
mortgagee  company  placed  the  value  of  it 
at  or  about  the  amount  at  which  it  was  sold. 
The  witnesses  for  the  exceptants  valued  the 
lands  as  building  lots,  although  the  improve- 
ments and  developments  necessary  to  render 
it  available  for  such  purposes  had  not  been 
made,  and,  to  make  such  Improvements  and 
developments,  the  expenditure  of  much  mon- 
ey will  be  required,  and  when  so  made  there 
is  no  certainty  of  a  speedy  and  profitable  dis- 
position of  the  lots,  especially  so  in  view  of 
the  protracted  and  unprofitable  efforts  of 
the  president  of  the  mortgagor  company  In 
disposing  of  nearby  lots  where  the  lands  had 
been  so  improved  and  developed.  The  value 
so  placed  upon  the  land  by  such  witnesses  is 
therefore  uncertain  and  more  or  less  specula- 
tive ;  and,  moreover,  the  fact  that  the  mort- 
gagee, as  testified  to  by  Mr.  Ritchie,  has  ex- 
pressed Itself  as  being  at  all  times  ready  and 
willing  to  turn  over  the  property  bought  by  it 
to  the  mortgagor  or  to  any  one  else  upon  the 
payment  to  It  of  the  amount  of  the  mortgage 
Indebtedness,  with  costs  and  expenses  of 
sale,  amounting  to  about  $60,000,  and  that 
this  offer  has  never  been  accepted,  not  only 
by  the  mortgagor,  but  by  any  investor,  strong- 
ly assails  the  correctness  of  the  valuation  of 
$90,000  placed  upon  it  by  the  witnesses  for 
the  exceptants,  whii^,  after  all,  was  their 
mere  opinion  of  Its  value,  and  as  was  stated 
iHL  Vollum  v.  Beall,  supra,  the  difference  of 
opinion  among  witnesses  as  to  the  value  of 
property  will  furnish  no  proper  ground  for 
disturbing  a  sale  fairly  made,  when  the  trus- 
tee or  mortgagee  acta  in  entire  good  faith  in 
making  the  sale. 

The  proof  in  tills  case  does  not  show  such 
inadequacy  of  price,  if  it  be  shown  at  all,  as 
to  indicate  misconduct,  fraud,  or  unfairness 
on  the  part  of  the  mortgagee,  its  assignee,  or 
those  having  any  connection  with  the  sale  of 
the  land  under  the  mortgage,  and  consequent- 
ly no  warrant  can  be  found  for  disturbing 
the  sale  for  such  alleged  inadequacy  of  price. 

[4]  As  to  the  objection  that  the  property 
was  not  sold  at  the  proper  price,  Mr.  Watson, 
president  of  the  land  company,  testified  that 
In  his  opinion  the  property  should  have  been 
sold  on  the  ground  "or  at  the  Real  Estate 
Exchange  In  Baltimore  dty,"  assigning  bis 
reason  therefor  that  it  would  have  been 
more  convenient  for  the  people  who  were  in 
the  market  for  such  land  to  attend  the  sale. 
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Mr.  West,  another  witness  offered  by  the  ex- 
ceptants, testlfled  that,  if  It  were  to  be  sold 
to  Individuals,  It  should  have  been  offered 
upon  the  ground,  but,  If  It  were  to  be  sold  to 
developers,  it  should  have  been  offered  at  the 
Real  Estate  Exchange.  He,  however,  stated 
no  reasons  for  the  opinion  so  expressed.  Mr. 
Martenet,  also  a  witness  for  the  exceptants, 
testified  that  in  his  opinion  It  should  have 
been  sold  on  the  premises,  and,  when  asked 
how  would  the  Real  Estate  Exchange  com- 
pare with  Towson,  he  answered,  "I  do  not 
know  that  there  is  any  particular  difference." 
It  will  thus  be  seen  that  the  witnesses  for 
the  exceptants  were  not  In  full  accord  as  to 
where  the  sale  should  have  been  made.  The 
record,  however,  does  not  disclose  that  a  sin- 
gle person  who  would  have  attended  the  sale, 
had  it  been  at  either  the  Real  Estate  Ex- 
change or  upon  the  premises,  failed  to  at- 
tend the  sale  at  Towson.  Mr.  Ritchie,  coun- 
sel for  the  mortgagee  or  Its  assignee.  In  stat- 
ing the  reasons  why  the  property  was  sold  at 
Towson,  said  that,  Inasmuch  as  a  greater 
part  of  the  land  was  in  the  county,  he  thought 
it  should  be  sold  in  the  county  and  not  at  the 
Real  Estate  Exchange  in  the  dty  of  Balti- 
more, and.  In  stating  why  the  property  was 
sold  at  Towson  and  not  upon  the  premises,  he 
assigned  the  following  reasons :  (1)  That  the 
lots  to  be  sold  were  very  much  scattered. 
Some  far  removed  from  others.  (2)  When 
upon  the  premises,  one  lot  could  not  be  dis- 
tinguished from  another;  nor  could  a  lot  on 
the  plat  be  identified  with  such  lot  on  the 
ground.  (3)  That  "the  property  did  not  look 
particularly  attractive  to  me.  A  good  part 
of  it  was  woods  and  a  large  part  of  it  was 
also  in  weeds.  It  looked  a  great  deal  better 
to  me  on  the  plat  than  it  did  on  the  ground, 
and  I  wanted  to  sell  in  a  way  that  I  thought 
would  bring  the  best  possible  price."  These 
reasons  appear  to  us  to  be  sufficient  to  have 
induced  the  mortgagee  or  assignee  to  make 
the  sale  at  Towson,  and  we  find  nothing  in 
the  evidence  to  set  aside  the  sale  upon  this 
objection  urged  against  it 

[5]  The  remaining  objection  is  that  it  was 
not  sold  at  a  proper  time.  Mr.  Watson,  wit- 
ness for  the  exceptants,  testlfled  that  he 
thought  that  December  was  a  bad  month  in 
which  to  make  the  sale,  and,  when  asked 
why,  said : 

"It  is  just  before  the  holidays;  it  is  last  at  a 
time  when  developers  are  practically  closing  up 
the  year,  and  probably  would  not  go  into  any- 
thing until  they  found  out  where  they  were. 
And  then  I  had  another  reason;  if  I  thought 
they  would  wait  until  the  currency  question  was 
settled,  the  money  market  was  not  very  good, 
and  for  that  reason  I  had  asked  Mr.  Ritchie  to 
try  and  pat  it  off  until  the  spring." 

Other  witnesses  for  the  expectants  assign- 
ed their  reasons  why,  in  their  opinion,  the 
property  should  not  have  been  sold  in  Decem- 
ber, none  of  which,  however,  are  more  potent 
or  convincing  than  those  assigned  by  Mr. 
Watson,  which,  in  our  opinion,  are  not  suffi- 


cient to  warrant  us  in  disturbing  the  sale 
when  considered  in  connection  with  the  rea- 
sons assigned  by  Mr.  Ritchie  for  making  the 
sale  at  such  time. 

Mr.  Ritchie,  in  his  testimony,  stated  that 
after  a  consultation  with  real  estate  gentle- 
men and  the  auctioneers,  and  after  an  inspec- 
tion of  the  property,  he  concluded  that  it  was 
utterly  hopeless  to  make  sale  of  the  property 
to  Individual  lot  buyers;  that  "the  only 
people  we  thought  could  be  interested  in  the 
property  at  aU  would  be  those  who  would 
develop  it  as  an  entirety ;  and  that  such  per- 
sons would  much  prefer  to  buy  the  property 
in  December  than  in  the  spring,  for,  if  the 
sale  was  not  made  until  the  spring,  probably 
the  purchaser  could  not  perfect  his  plan  and 
be  able  to  dispose  of  the  lots  in  the  spring 
and  summer  of  that  year.  But,  if  sold  in 
December,  he  could  at  once  proceed  to  de- 
velop the  property  and  make  it  available  to 
purchasers  in  the  spring  and  summer,'  the 
most  propitious  seasons  of  the  year  for  the 
sale  of  individual  lots."  The  evidence  offer- 
ed to  sustain  this  objection  consists  merely  of 
the  opinion  of  witnesses  expressed  by  them 
with  no  sound  or  convincing  reason  therefor. 

This  court  has  held  that  a  sale  should  not 
be  set  aside  and  a  resale  ordered  as  a  mere 
experiment  (Bank  of  Commerce  v.  Lanahan, 
Trustee,  supra),  and  this  we  think  would  be 
the  result  of  our  decision,  should  we  set  aside 
this  sale.  We  will  therefore  affirm  the  order 
of  the  court  below. 

Order  affirmed,  with  costs  to  the  appellee 
In  each  of  the  appeals. 


(US  Ud.  OS) 

SULLENS  T.  FINNBT.     (No.  89.) 

(Court  of  Appeals  of  Maryland.    Jane  25, 
1914.) 

Covenants  (§  84*)— Restbictions  on  BnnJ)- 
iNo — Pebbonb  Bound — Estoppel. 

Where,  after  land  was  mortgaged,  the 
mortgagor  platted  it,  and  conveyed  part  of  the 
lots,  released  from  the  mortgage,  by  deeds 
containing  uniform  covenants  as  to  land  and 
place  of  buildings  to  be  placed  on  the  deeded 
lots,  the  mortgagee,  obtaining  title  to  the  re- 
maining lots  by  foreclosure  of  the  mortgage, 
is  not  estopped  to  deny  that  thev  are  subject 
to  the  same  restrictiuns,  because  be  was  gener- 
al manager  of  the  mortgagor  company;  hi* 
acts  as  such  being  always  controlled  by  its 
board  of  directors,  and  he  not  being  interest- 
ed  in  it  as  director  or  stockholder. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §i  90-92;   Dec.  Dig.  |  84.»] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;   James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Suit  by  William  B.  Finney  against  Thomas 
SuUens.  Decree  for  complainant,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  G  J.,  and  BRISCOE. 
BDRKE,  THOMAS,  PATTISON,  DBNBR, 
and  CONSTABLE,  JJ. 
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C.  Alex.  Falrbank,  Jr.,  «rf  Baltimore,  for 
appellant  Morrill  N.  Packard  and  Charles 
I.  Stein,  both  of  Baltimore,  for  appellee. 

URNEB,  J.  This  is  a  suit  by  the  vendor  for 
the  specific  performance  of  an  agreement  for 
the  purchase  of  real  estate.  The  defense  is 
that  the  title  proposed  to  be  conveyed  is  In- 
cumbered by  certain  building  restrictions, 
and  is  therefore  not  of  the  character  for 
which  the  contract  of  sale  stipulates.  It  was 
held  by  the  court  below  that  the  title  was  not 
c^en  to  this  objection,  and,  from  the  result- 
ing decree,  the  vendee  has  appealed. 

The  property  embraced  In  the  purchase 
consists  of  certain  lots  of  ground  forming 
part  of  a  tract  of  laud,  situated  in  the  sub- 
urbs of  Baltimore,  which  has  been  developed 
for  residence  purposes  under  the  name  of 
"Edgecombe  Park."  It  is  shown  by  the  rec- 
ord that  the  vendor's  title  was  obtained  In 
1913  under  proceedings  for  the  foreclosure 
of  a  mortgage  taken  by  him  in  1907  upon  a 
body  of  land  containing  125  acres,  a  portion 
of  which  has  in  the  interval  been  platted 
and  subdivided  for  the  development  men- 
tioned. The  mortgage  was  executed  by  the 
Wylle  Heights  Company,"  which  had  Just 
acquired  the  property,  and  it  was  given  to 
secure  a  loan  of  $25,000  made  to  the  com- 
pany by  the  present  appellee  for  application 
on  the  purchase  money.  There  were  pre- 
existing loans  to  the  amount  of  $100,000, 
the  payment  of  which  the  company  assumed. 
The  plat  showing  the  subdivision  of  a  part 
of  the  tract  into  building  lots,  streets,  ave- 
nues, and  alleys,  and  indicating  the  building 
line  for  the  houses  to  be  erected-,  was  placed 
on  record  in  1908.  There  were  338  lots  in- 
cluded in  the  development.  Seventy-nine  of 
them  had  been  sold  prior  to  the  foreclosure 
of  the  mortgage.  In  the  deeds  for  69  of  the 
lots  so  disposed  of  were  uniform  covenants 
and  agreements  to  the  effect  that  the  prem- 
ises should  be  used  solely  for  residence  pur- 
poses; that  only  one  dwelling  should  be 
built  on  each  lot;  that  residences  erected 
thereon  should  cost  not  less  than  $5,000  and 
should  be  located  on  the  building  lines  es- 
tablished by  the  grantor  company,  and  ac- 
cording to  plans,  includlog  exterior  color 
scheme,  by  it  approved;  that  no  stable  or 
other  outbuildings  should  be  constructed  and 
no  wall  or  fence,  except  hedges,  should  be 
maintained  on  the  lots  conveyed,  without  the 
company's  consent  in  writing;  that  after 
proper  sewerage  disposal  had  been  provided 
by  the  company  no  cesspools  should  be  main- 
tained, and  that  no  swine  should  be  kept 
and  no  nuisances  of  any  kind  should  be 
permitted  on  the  premises;  that  the  grantee, 
and  his  heirs  and  assigns,  should  pay  50 
cents  per  month  for  each  lot  for  the  mainte- 
nance of  the  sewerage  system  to  be  connectet^ 
vrtth  the  property,  until  such  time  as  It  shall 
be  served  by  the  sewerage  system  of  Balti- 
more. It  was  provided  In  each  of  the  deeds 
by  which  the  69  lots  in  question  were  convey- 


ed that  the  covenants  and  agreements  we  have 
indicated  should  run  with  and  bind  the  lots 
respectively  granted  until  January  1,  1930, 
when  they  should  terminate.  There  was  no 
covenant  by  the  grantor  company  to  hold  or 
convey  the  remaining  lots  in  the  develop- 
ment subject  to  the  same  restrictions.  In  the 
conveyance  of  the  other  10  lots,  included  in 
the  79  which  were  sold  before  the  appellee 
obtained  his  title  by  foreclosure  of  the  mort- 
gage to  which  we  have  referred,  there  were 
two  Instances  in  which  the  only  conditions 
imposed  were  against  the  sale  of  spirituous 
or  malt  liquors,  three  in  which  the  deeds  con- 
tained covenants  similar  to  those  applied 
to  the  69  lots  except  as  to  the  cost  of  the 
buildings,  and  there  was  a  deed  for  6  lots 
which  was  without  any  restrictions.  Ten 
houses  have  thus  far  been  erected  In  the  de- 
velopment The  remaining  249  platted  lots 
and  the  whole  of  the  undeveloped  portion  of 
the  original  12Si-acre  tract  have  passed  to 
the  appellee  under  foreclosure  of  a  mort- 
gage which  antedated  the  deeds  for  the  79 
lots  sold  other  parties  and  which  contained 
no  limitations  whatever  upon  the  use  of  the 
property.  In  the  meantime  the  title  of  the 
Wylle  Heights  Company  had  been  transfer- 
red to  the  Edgecombe  Park  Company  by  an 
absolute  and  unrestricted  conveyance,  tit- 
ceptions  to  the  sale  under  which  the  appellee 
acquired  the  property  were  considered,  and 
the  action  of  the  lower  court  overruling  them 
was  affirmed  in  Edgecombe  Park  Co.  v.  Fin- 
ney, 121  Md.  320,  88  Att.  143. 

The  appellant's  objection  to  the  title  offer- 
ed him  by  the  appellee,  as  to  the  lots  covered 
by  the  agreement  of  purchase  involved  in 
this  suit  arises  from  the  anticipation  that 
the  owners  of  lots  which  have  been  sold  sub- 
ject to  restrictions  may  insist  upon  the  ob- 
servance of  similar  conditions  In  the  use  of 
the  remaining  lots  embraced  In  the  same  de- 
velopment This  apprehension  is  said  to  be 
justified  by  the  rule  that  where  there  is  a 
general  plan  for  the  improvement  of  prop- 
erty, a  restrictive  covenant  Imposed  by  the 
grantor  upon  the  individual  purchasers  of 
the  land,  in  pursuance  of  such  a  plan,  is  en- 
forceable at  their  Instance  as  against  the  re- 
mainder. Summers  v.  Beeler,  90  Md.  474, 
45  AQ.  19,  48  L.  R.  A.  64,  78  Am.  St  Rep. 
446;  Safe  Deposit  Co.  v.  Flaherty,  91  Md. 
489,  46  Atl.  1009;  Peabody  Heights  Co.  v. 
WlUson,  82  Md.  186,  32  AO.  386,  1077,  86  L. 
R.  A.  893 ;  Halle  v.  Newbold,  69  Md.  265,  14 
Atl.  662;  Thruston  v.  Mlnke,  32  Md.  487; 
Foreman  v.  Sadler,  114  Md.  674,  80  AU.  298; 
Wood  V.  Stehrer,  119  Md.  143,  86  Atl.  128.  It 
is  not  denied  that  ordinarily  this  rule  would 
be  unavailing  to  affect  a  title  which,  like  the 
present  has  been  acquired  from  die  common 
grantor  before  the  plan  of  Improvement  was 
Inaugurated,  or  any  of  the  rights  for  whose 
protection  it  is  invoked  were  created.  It  is, 
of  course,  perfectly  clear  that  after  the  exe- 
cution and  delivery  of  the  mortgage  It  was 
beyond  the  power  of  the  mortgagor,  by  his 
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own  act,  to  impair  or  modify  the  estate  con- 
veyed, and  that  tlie  Bale  under  tbe  mortgage 
invested  the  purchaser  with  the  entire  title 
held  by  the  mortgagor  at  the  time  the  instru- 
ment was  recorded.  Duval  v.  Becker,  81  Md. 
537-«48,  32  Aa  808;  Feigner  v.  SUngluff, 
109  Md.  480.  71  AtL  978;  Code,  art  66,  J  11. 
But  it  is  urged  that,  under  the  special  cir- 
cumstances of  this  case,  the  mort^gee,  who 
has  since  become  the  owner  in  fee,  is  estop- 
ped to  deny  that  the  remaining  lots  are  sub- 
ject to  the  same  restrictions  as  those  men- 
tioned in  the  deeds  for  the  lots  owned  by 
other  purchasers.  In  support  of  this  theory 
our  attention  is  called  to  evidence  showing 
that  at  the  time  the  mortgage  to  the  appellee 
was  executed  he  became  the  general  man- 
ager of  the  mortgagor  company  under  an 
agreement  in  writing  which  provided  that,  in 
consideration  of  his  loan  of  $2S,000  to  the 
company  being  made  without  interest,  he 
should  be  entitled  to  receive  one-half  of  all 
the  net  profits  which  the  company  might 
make  thereafter  in  the  sale  of  the  mortgaged 
lands,  and  that  until  the  whole  should  be 
disposed  of  and  the  profits  therefrom  divided 
the  company  would  employ  the  appellee  as  its 
general  manager  without  salary,  and  would 
do  no  act  in  reference  to  the  development 
and  sale  of  the  lots  without  his  approval.  It 
was  stipulated  that,  upon  the  payment  of 
$6,000  per  acre  to  the  mortgagee,  areas  of 
not  less  than  an  acre  coold  be  released  from 
the  lien  of  the  mortgage.  The  79  lots  con- 
veyed prior  to  the  foreclosnre  were  so  releaa- 
ed,  but  only  $1,000  seems  to  have  been  paid 
on  account  of  the  mortgage  debt  On  April 
16, 1910,  the  company  executed  another  mort- 
gage to  the  appellee  securing  a  loan  of  $5,720, 
and  at  the  same  time  it  was  agreed  in  writ- 
ing that  the  appellee's  rights  under  the  agree- 
ment of  1907  should  be  rellnQuished,  and,  in 
lieu  of  a  share  of  the  profits,  he  should  r&- 
celve  4  per  cent  Interest  on  the  $25,000  loan 
until  its  maturity.  It  appears  that  the  ap- 
pellee was  at  no  time  interested  in  the  com- 
pany either  as  director  or  stockholder.  His 
connection  with  it  as  general  manager 
ceased  at  the  time  of  the  second  agreement 
to  which  we  have  Just  referred.  According 
to  the  record,  his  acts  ,a8  manager  were  al- 
ways controlled  by  the  board  of  directors. 

If  it  be  assumed  that  the  evidence  suffi- 
ciently shows  the  existence  of  a  general  plan 
for  the  improvement  of  the  land,  we  can 
have  no  doubt  upon  the  facts  before  us  that 
the  appellee's  title  is  nevertheless  superior 
to  the  operation  of  the  restrictive  covenants 
by  which  it  is  supposed  to  be  affected.  His 
rights  as  mortgagee  were  of  record,  and  no- 
tice of  their  existence  and  extent  must  be 
imputed  to  every  subsequent  purchaser.  It 
has  been  held  to  be  essential  to  the  applica- 
tion of  the  doctrine  of  equitable  estoppel 
with  respect  to  the  title  to  real  estate — 

"that  the  party  claiming  to  have  been  influenced 
by  the  conduct  or  declarations  of  another  to  his 


iojary  was  liimself  not  only  destitute  of  knowl- 
edge of  the  true  state  of  the  title,  but  also  of 
any  convenient  and  available  means  of  acquiring 
ftuch  knowledge;  Where  the  condition  of  the 
title-  is  known  to  both  parties,  or  both  have  the 
same  means  of  ascertaining  the  truth,  there 
can  be  no  estoppel."  Krant  v.  Va.  Coal  & 
Iron  Co.,  93  U.  S.  337,  23  L.  Ed.  927;  Park 
Asso.  V.  Shartzer,  83  Md.  13,  34  AtL  536. 

There  is  nothing  in  the  record  to  suggest 
the  idea  that  any  of  the  purchasers  of  lots 
were,  in  fact  led  by  any  conduct  on  the  part 
of  the  appellee  to  believe  that  he  was  there- 
by subordinating  to  their  Interests  the  estate 
secured  by  his  mortgage.  It  was  doubtless 
supposed  by  all  parties  concerned  that  the 
covenant  for  the  payment  of  the  mortgage 
debt  would  be  performed.  But  those  who 
may  have  purchased  lota  with  the  expecta- 
tion that  the  restrictive  covenants  contained 
in  their  deeds  would  be  extended  to  the  en- 
tire development  must  be  presumed  to  have 
contracted  with  reference  to  the  possibility 
of  a  default  and  foreclosure  under  the  exist- 
ing mortgage.  l%ere  is  evidence  without 
contradiction  that  the  remaining  land  would 
be  practically  unmarketable  if  subjected  to 
the  restrictions  set  forth  In  the  deeds  for  the 
69  lots.  The  record  does  not  Justify  a  con- 
clusion which  wodld  thus  prejudice  the  ap- 
pellee's Interests. 

The  case  of  Peabody  Heights  Co.  v.  Willson, 
82  Md.  186,  32  Atl.  386,  1077,  36  U  B.  A.  393, 
to  which  the  appellant  has  specially  referred, 
was  altogether  different  in  its  facts  from  the 
case  at  bar.  There  the  restrictions  were  ex- 
pressly imposed,  by  agreement  between  the 
original  vendor  and  vendee,  upon  the  whole 
body  of  the  land  acquired  for  development, 
and  the  question  was  whether  they  were  in- 
tended merely  for  the  benefit  of  the  vendor,  or 
were  provided  also  for  the  common  advan- 
tage of  all  purchasers,  and  would,  therefore, 
be  binding  upon  a  grantee  with  notice  of 
their  terms. 

In  our  opinion,  the  title  proposed  to  be  con- 
veyed to  the  appellant  under  his  contract  of 
purchase  ia  free  from  the  infirmity  which  he 
suggests,  and,  as  it  was  not  questioned  on 
any  other  ground,  the  decree  for  specUte  per- 
formance was  properly  passed. 

Decree  affirmed,  with  costs. 


(Ui  Md.  sn) 

BOAD  DIRECTORS  OF  ALLEGANY  COUN- 
TY V.  SEABEH.  (No.  10.) 

(Court  of  Appeals  of  Maryland.    June  25, 
1914.) 

Bbidoes  ({  39*)  —  Injuries  rsoii  Dbtbois  — 

LlABILITT  OF  COUNTT. 

A  county  agency,  the  road  directors  of  A- 
county,  with  unqualified  authority,  under  Laws 
1904,  c.  262,  §5  212,  216A,  and  Code  Pub.  Civ. 
Laws,  art  25,  Jg  1,  13,  for  bridge  constrnctioa, 
having  actually  built  and  maintained  a  bridge 
over  a  state  boundary  river,  under  agreement 
with  and  partly  at  the  expense  of  the  county 
of  the  other  state  at  the  farther  end  of  tlie 
bridge,  cannot  be  denied  any  interest  in  tiie 
bridge,  and  so  absolved  from  liability  for  in- 


•For  otber  cases  saa  sama  topic  and  section  NtmBBR  in  Dee.  Dig.  *  Am.  Otg.  Kay-No.  Sarlas  *  Rap'r  IndaXM 
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jury  to  a  traveler  from  its  unsafe  condition, 
merely  because  it  is  within  a  town,  invested 
by  its  charter  with  general  power  of  control 
over  its  streets  and  highways. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  M  80-85,  96,  99-102,  106,  107,  109; 
Dec.  Dig.  I  39.»1 

Appeal  from  Circuit  Court,  Allegany 
County;  Robert  R.  Henderson,  Judge. 

Action  by  Louise  M.  Seaber  against  the 
Road  Directors  of  Allegany  County.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed, 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDGE,  JJ. 

Walter  C.  Capper  and  Albert  A  Doub,  both 
of  ^jomberland,  for  appellant.  David  A. 
Robt),  of  Cumberland  (Bruce  &  Barnard  and 
D.  L.  Sloan,  all  of  Cumberland,  on  the  brief), 
for  appellee. 

URNER,  J.  The  appellee  while  passing 
along  the  wooden  sidewalk  of  a  pubUc  bridge 
over  the  Potomac  river  between  Westemport, 
in  Allegany  county,  Md.,  and  Piedmont,  In 
Mineral  county,  W.  Va.,  was  Injured  by  hav- 
ing her  foot  and  limb  caught  and  wrenched 
In  a  hole  In  the  flooring  caused  by  the  break- 
ing off,  some  time  previously,  of  a  small  por- 
tion of  one  of  the  boards  near  the  bridge 
railing.  A  suit  against  the  road  directors  of 
Allegany  county,  a  body  corporate,  for  the  In- 
Jaries  thus  sustained  resulted  in  a  verdict 
for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. There  is  an  exception  to  the  refusal 
of  the  trial  court  to  withdraw  the  case  from 
the  Jury.  It  is  not  denied,  and  upon  the  rec- 
ord it  could  not  be  doubted,  that  If  the  de- 
fendant is  capable  of  being  charged  at  all 
with  responsibility  for  accidents  resulting 
from  a  failure  to  keep  the  bridge  In  repair, 
there  Is  In  the  particular  case  now  before  us 
a  legal  sufficiency  of  evidence  to  support  re- 
covery. The  defense,  however,  raised  upder 
the  general  prayer  Just  mentioned,  and  specif- 
ically stated  in  the  defendant's  sUtb  prayer, 
which  was  also  rejected,  is  that  according  to 
the  uncontradicted  evidence  the  bridge  upon 
which  the  Injury  sued  for  occurred  was  whol- 
ly within  the  corporate  limits  of  the  town  of 
Westemport,  a  municipal  corporation,  duly 
empowered  by  the  laws  of  the  state  to  exer- 
cise control  over  the  streets,  alleys,  highways, 
and  bridges  within  Its  limits,  and  that  the 
defendant  had  therefore  no  Jurisdiction  over 
the  bridge  In  question  and  no  authority  to 
make  expenditures  for  Its  maintenance  or  re- 
pair. 

The  present  bridge  between  Westemport 
and  Piedmont,  which  replaced  one  formerly 
occupying  the  same  site  for  a  long  period  of 
time,  was  erected  about  10  years  ago  by  Al- 
legany county,  under  an  agreement  with  the 
county  court  of  Mineral  county,  W.  Va.,  In 
pursuance  of  which  each  of  the  contracting 
parties  paid  one-half  of  the  cost  of  the  con- 


struction. The  towns  of  Westemport  and 
Piedmont,  whose  Inhabitants  were  desirous 
Of  having  sidewalks  on  the  bridge,  were  to 
make  contributions  towards  meeting  the  ad- 
ditional expense  thus  occasioned.  It  Is  left 
uncertain  by  the  record  as  to  whether  Pied- 
mont paid  Its  proportion  of  the  cost  of  adding 
the  sidewalk,  but  the  evidence  shows  definite- 
ly that  Westemport  did  not  contribute.  The 
agreement  between  the  two  counties  provided 
that  the  expense  of  keeping  the  bridge  in  re- 
pair should  t>e  chargeable  to  the  counties  and 
municipal  corporations -mentioned  In  propor- 
tion to  the  amounts  paid  by  each  towards  its 
erection.  It  appears  from  the  proof  that  the 
road  directors  of  Allegany  county  have  had 
control  of  the  bridge  and  assumed  the  dnty 
of  making  the  necessary  repairs,  and  that 
they  have  been  reimbursed  to  the  extent  of 
one-half  of  the  cost  of  this  work  by  the  coun- 
ty court  of  Mineral  county.  Neither  of  the 
municipalities  has  made  any  payments  on  ac- 
count of  the  repairs.  The  boundary  lines  of 
the  town  of  Westemport,  of  the  county  of 
Allegany,  and  of  the  state  of  Maryland  are 
coincident  on  the  southern  shore  of  the  Poto- 
mac river  at  the  point  where  the  bridge  in 
question  enters  Piedmont  It  Is  In  evidence 
that  the  whole  of  the  bridge,  with  the  possi- 
ble exception  of  the  abutment  at  the  southern 
terminus,  is  located  within  the  corporate 
limits  of  Westemport  The  hole  whldi 
caused  the  plalntlffB  Injury  was  near  the 
end  of  the  bridge  on  the  Maryland  side  of 
the  river. 

The  road  directors  of  Allegany  county  are 
a  body  corporate,  created  by  chapter  262  of 
the  Acts  of  1904,  which  amended  the  Code  of 
Public  Local  Laws  of  the  county.  It  was  pro- 
vided by  section  212  that  "their  powers,  du- 
ties and  obligations  with  respect  to  the  pub- 
lic roads  In  Allegany  county  shall  be  coex- 
tensive with  the  powers,  duties  and  obliga- 
tions heretofore  resting  upon  the  coimty 
commissioners  of  Allegany  county  with  re- 
spect to  the  public  roads  and  bridges  in  said 
county,  except  In  so  far  as  the  same  may  be 
modified  or  changed  by  the  provisions  of  this 
act"  They  were  authorized  and  directed  by 
section  216A  to  "take  charge  and  supervision 
of  all  roads  and  bridges  in  Allegany  county," 
and  to  "see  that  no  obstructions,  hindrances 
or  injury  are  or  Is  permitted  upon  any  road 
or  bridge  under  their  supervision."  By  arti- 
cle 26,  {  1,  of  the  Code  of  Public  General 
Laws  It  is  enacted  that  the  county  commis- 
sioners of  the  variotis  counties  shall  have 
"charge  of  and  control  over  the  property 
owned  by  the  county,  and  over  county  roads 
and  bridges."  Section  2  of  the  same  article 
provides  that  they  shall  in  their  respective 
counties  "have  control  over  all  the  public 
roads,  streets,  and  alleys,  except  In  Incorpo- 
rated towns."  There  Is  no  such  exception, 
however.  In  the  separate  provision,  by  section 
13,  that  "They  may  build  and  repair  bridges 
and  levy  upon  the  property  of  the  county 
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Townsend,  executors,  and  from  a  judgment  of 

the  superior  court  sustaining  the ,  will,  the 

careators  appeal.    Reversed,  and  new  trial 

ordered. 

I 

Plaintiff  during  the  trial  Introduced  as  a 
wltnesa  Dr.  Robert  W.  B.  Mayo,  a  duly  li- 
censed practitioner  of  medicine  and  sur- 
gery, who  testified  that  he  saw  testatrix  at  a 
hospital  on  Sunday,  February  25,  1012,  the 
day  prior  to  her  operation,  and  again  on  the 
morning  of  tl>e  26th  after  she  bad  taken  a 
quarter  of  a  grain  of  codeine.  After  testify- 
ing to  her  condition  generally,  be  was 
asked: 

"Assumine  a  person  in  testatrix's  condition 
had  taken  the  night  before  at  10:30  a  quarter 
of  a  grain  of  codeine,  and  in  the  morning  be- 
tween 9  and  9:15  another  quarter  of  a  grain 
of  codeine,  and  just  a  little  while  before  the 
will  was  made  an  eighth  of  a  grain  of  morphine 
and  i/iso  grain  of  atropin  was  injected  hypo- 
dermically,  what  would  be  the  nature  and  prob- 
able effect  on  her  mental  condition  at  the  time 
she  executed  the  paper?" 

An  objection  to  this  question  was  sustain- 
ed, and  plalntlfT  took  his  first  exception.  The 
witness  was  further  asked  the  following  ques- 
tion: 

"Assuming  that  testatrix  had  taken  the  drugs 
as  specified  in  the  previous  question,  about  half 
an  hour  before  the  will  was  signed,  what  would 
be  the  effect  of  those  drugs  on  her  mental  con- 
dition, if  any,  at  the  time  she  signed  the  pa- 
per?" 

An  objection  to  this  question  was  also 
sustained,  which  constituted  plalntifTs  sec- 
ond exception.  The  same  question  was  prac- 
tically repeated,  and  an  objection  thereto  was 
sustained,  and  an  exception  thereto  constitu- 
ted plaintiff's  third  exception. 

Plaintiff's  first,  third,  sixth,  seventh,  eighth, 
and  tenth  prayers  were  as  follows: 

Plaintiff's  Prayer  No.  1.  If  the  jury  find  from 
the  evidence  that  at  the  time  of  executing  the 
paper  writing  mentioned  in  this  case,  and  pur- 
porting to  be  the  last  will  and  testament  of 
Lucy  B.  Townsend,  and  dated  the  26th  das'  of 
February,  1912,  the  said  Lucy  B.  Townsend 
was  not  of  sound  and  disposing  mind  and  capa- 
ble of  maldn^  a  valid  deed  or  contract,^  then 
she  was  not  in  possession  of  that  description 
of  mental  capacity  which  Is  required  by  law, 
and  their  verdict  should  be  in  favor  of  the  ca- 
veators on  the  second  issue,  and  their  answer 
thereto  should  be,  "No."  And  the  jury  are 
Instructed  that  the  meaning  of  the  words 
"sound  and  disposing  mind  and  capable  of  mak- 
ing a  valid  deed  or  contract,"  in  respect  to 
the  disposition  of  property  by  last  will  and  tes- 
tament, is  that  the  party  making  such  will  must 
at  the  time  of  making  the  same  have  fully  un- 
derstood .the  nature  of  the  business  in  which 
she  was  engaged,  and  must  have  had  sufficient 
capacity  at  said  time  to  know  and  recollect  her 
property  and  to  make  a  disposition  thereof  with 
judgment  and  understanding  with  reference  to 
the  amount  and  situation  of  the  property,  and 
to  recollect  the  relative  claims  of  the  differ- 
ent persons  who  were,  or  should  have  been,  the 
objects  of  her  bounty,  and  also  sufficient  capac- 
ity to  understand  the  manner  in  which  she,  in 
fact,  did  dispose  of  her  property.  And  the 
jury  are  further  instructed  that  It  is  not  neces- 
sary for  them  to  find  that  Lucy  B.  Townsend 
was  insane  in  the  popular  sense  of  the  word  be- 
fore they  can  adjudge  her  incapable  of  making 
a  valid  deed  or  contract. 

Plaintiffs'  Prayer  No.  S.    The  cotirt  instructs 


the  jury  that  she  who  is  not  capable  to  execute 
a  vtdid  deed  or  contract  is,  under  the  testamen- 
tary system  of  this  state,  incompetent  to  make 
a  valid  will  or  testament  It  is  not  sufficient 
of  Itself  that  a  testatrix  should  be  able  to  de- 
scribe her  feelings  or  give  correct  answers  to 
ordinary  questions;  her  feelings  at  the  moment 
may  dictate  her  description  of  tbem,  and  the 
question  may  prompt  the  answers,  and  yet  she 
may  be  inadequate  to  the  transaction  of  other 
bunness,  and  unable  to  dispose  of  her  estate 
with  anderstanding  and  discretion. 

Plaintiffs'  Prayer  No.  &  If  the  jnry  find  that, 
before  the  paper  writing,  offered  in  evidence, 
and  purporting  to  be  the  last  will  and  testament 
of  Lacy  B.  Townsend,  and  dated  the  2Sth  day 
of  February,  1912,  was  executed  by  the  said 
liucy  B.  Townsend,  she  read  said  paper  writing, 
and  if  they  further  find  tbat,  at  the  time  of  the 
execution  of  said  paper  writing,  she  was  ca- 
pable of  understanding  the  business  in  which 
she  was  engaged  and  of  executing  a  valid  deed 
or  contract,  then  the  legal  presumption  is  that 
she  knew  and  understood  the  contents  of  said 
paper  writing.  But  the  jury  are  further  in- 
structed that  this  presumption  is  not  conclu- 
sive, but  may  be  rebutted:  and  the  defendants 
are  bound  under  the  fourth  issue  to  satisfy  the 
jury  that  Lucy  B.  Townsend  understood  the 
contents  of  said  paper  writing;  and,  unless  the 
jury  are  so  satisfied,  the  verdict  must  be  for 
the  plaintiffs  on  the  fourth  issue,  and  their  an- 
swer thereto  must  be,  "No." 

Plaintiffs'  Prayer  No.  7.  The  court  instructs 
the  jury  that  it  was  necessary  for  Lucy  B. 
Townsend  to  know  and  understand  the  actual 
contents  of  the  fourteenth  item  or  residuary 
clause  of  the  paper  writing  offered  in  evidence, 
and  purporting  to  be  the  last  will  and  testa- 
ment of  Lucy  B.  Townsend,  dated  the  26th  dagr 
of  February,  1912;  and  if  they  find  that,  be- 
fore the  said  paper  writing  was  executed  by  h<r, 
she  read  said  paper  writing,  including  the  said 
fourteenth  item  or  clause,  and  if  they  further 
find  that,  at  the  time  of  executing  said  paper 
writing,  she  was  capable  of  understanding  the 
business  in  which  she  was  engaged  and  of  ex- 
ecuting valid  deed  or  contract,  then  the  legal 
presumption  is  that  she  knew  and  understood 
the  contents  of  said  paper  writing,  including 
said  clause  or  item.  But  the  jury  are  further 
instructed  that  this  presumption  is  not  concla- 
sive,  but  may  be  rebutted;  and  the  defend- 
ants are  bound  to  satisfy  the  jury  that  Luc^  B. 
Townsend  understood  the  contents  of  said  item 
or  clause ;  and,  unless  the  jury  are  so  satisfied 
that  she  did  understand  the'  contents  of  said 
fourteenth  item  or  clause,  their  answer  to  the 
fifth  issne  should  be  "Fonrteenth  item,"  even 
though  they  may  find  for  the  defendants  on  the 
second  issue,  and  even  though  they  may  further 
find  that  Lucy  B.  Townsend  knew  and  under- 
stood the  remaining  contents  of  said  paper 
writing. 

Plaintiffs'  Prayer  No.  8.  The  court  instructs 
the  jury  that  it  was  necessary  for  Lucy  B. 
Townsend  to  know  and  understand  the  actual 
contents  of  the  fourteenth  item  or  residuary 
clause  of  the  paper  writing  offered  in  evidence, 
and  purporting  to  be  the  last  will  and  testa- 
ment of  Lucy  B.  Townsend,  dated  the  2Cth  day 
of  February,  1012;  and  if  they  find  that,  before 
the  said  paper  writing  was  executed  by  her,  she 
read  said  paper  writing,  including  the  said 
fourteenth  item  or  clause,  and  if  they  further 
find  tbat,  at  the  time  of  executing  said  paper 
writing,  she  was  capable  of  understanding  the 
business  in  which  she  was  engaged,  and  of  ex- 
ecuting a  valid  deed  or  contract,  then  the  legal 
presumption  is  that  she  knew  and  understood 
the  contents  of  said  paper  writing,  including  the 
said  clause  or  item;  but  the  jury  are  further 
instructed  that  this  presumption  is  not  coa- 
clusive,  but  may  be  rebutted;  and  if  the  jurgr 
find  that  said  Lucy  B.  Townsend  instructed 
Mr.  George  R.  WiUis,  the  draftsman  of  said 
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paper  writing,  that  sbe  wiabed  the  rest  and  rest- 
due  of  her  estate,  mentioned  In  the  fourteenth 
item  of  said  paper  writing,  to  go  to  her  nieces 
and  nephews,  and  if  they  further  find  that,  not 
having  any  nieces  and  nephews,  by  these  words 
she  meant  some  other  persons,  and  that  in 
reading  said  fourteenth  item  she  failed  to  know 
and  understand  that  said  item  did  not  give  said 
rest  and  residue  to  the  persons  for  whom  she 
intended  it,  then,  the  jury  are  instructed  that 
lihe  icBd  not  know  and  understand  said  four- 
teenth item;  and  their  answer  to  the  fifth  is- 
sue must  be  "Fourteenth  item,"  even  though 
they  may  find  for  the  defendants  on  the  second 
issue,  and  even  though  they  may  further  find 
that  liUcy  B.  Townsend  knew  and  understood 
the  remaining  contents  of  said  paper  writing. 

Plaintiffs'  Prayer  No.  9.  The  jury  are  in- 
structed at  the  request  of  the  plaintiffs,  that 
if  they  shall  find  from  the  evidence  in  this  case 
that  all  parts  of  the  paper  writing  offered  in 
evidence,  dated  the  26th  day  of  February,  1912, 
and  purporting  to  be  the  last  will  and  testament 
of  Lucy  B.  Townsend,  were  read  by  the  said 
Lucy  B.  Townsend  at  a  time  when  she  was 
possessed  of  sufficient  capacity  to  execute  a 
valid  deed  or  contract,  and  that  said  paper 
writing  was  then  signed  by  the  said  Lucy  B. 
Townsend  in  the  presence  of  three  witnesses, 
then  the  presumption  of  law  is  that  the  con- 
tents of  said  paper  writing,  and  all  parts  there- 
of, were  known  to,  and  understood  oy,  the  said 
Lucy  B.  Townsend,  and  that  it  was  not  neces- 
sary that  the  said  Lucy  B.  Townsend  should 
have  understood  the  legal  operation  and  effect 
ot  said  paper  writing  or  any  part  thereof.  But 
the  jury  are  further  instructed  that  this  pre- 
sumption may  be  rebutted,  and,  if  the  jury 
shall  find  from  all  the  evidence  in  the  case  that 
the  contents  of  the  fourteenth  item  or  residu- 
ary clause  of  her  alleged  will  were,  in  fact,  un- 
known to  the  said  Lucy  B.  Townsend  when  she 
executed  said  paper  writing,  then  the  answer 
of  the  jury  to  the  fourth  issue  shall  be,  "Un- 
known in  part,"  and  their  answer  to  the  fifth 
issue  shall  be,  "Fourteenth  item." 

Plaintiffs'  Prayer  No.  10.  That,  according  to 
the  undisputed  evidence  in  this  case,  Lucy  B. 
Townsend,  at  the  time  of  the  execution  of  the 
paper  writing  dated  the  26th  day  of  February. 
1912,  and  purporting  to  be  her  last  will  and 
testament,  £d  not  know  and  understand  the 
c<Mitents  of  the  fourteenth  item  or  residuary 
clause  of  said  paper  writing;  and  the  jury 
must  so  find  in  answer  to  the  fifth  issue. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BUKKB,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Robert  Biggs  and  Charles  F.  Harley,  both 
of  Baltimore  (O.  Arthur  Eby,  ot  Baltimore, 
on  the  brief),  for  appellanta  Joseph  0. 
France,  of  Baltimore,  for  appellees. 

BUREB,  X  On  the  2eth  day,  of  February, 
1912,  Lucy  B.  Townsend  executed  a  paper 
'Writing  purporting  to  be  her  last  will  and 
testament,  which  was  admitted  to  probate 
by  the  orphans'  court  of  Baltimore  city.  This 
paper,  wlilch  we  shall  denominate  in  this 
opinion  her  will,  contained  14  items.  It  ap- 
pointed Samuel  Clinton  Townsend  and  Wil- 
liam Stone  Townsend  executors,  and  letters 
testamentary  were  Issued  to  them.  The  first 
11  items  of  the  will  contained  pecuniary 
bequests  to  certain  named  persons.  By  the 
twelfth  item  she  bequeathed  to  her  sister, 
Anna  Orace  Lyon,  all  her  jewelry,  clothing, 
furniture,  pictures,  books,  and  silverware.  If 
she  should  be  living  at  the  time  of  the  testa- 


trix's death ;  If,  however,  she  should  be  dead 
at  that  time,  the  same  should  constitute  a 
part  of  the  rest  and  residue  of  the  estate. 
By  this  Item  she  also  bequeathed  to  her  said 
sister  the  rents,  issues,  and  profits  on  the 
sum  of  150,000,  whlcli  she  directed  to  be  set 
aside  for  the  use  of  her  sister  for  life,  and 
after  her  death  to  be  and  become  a  part  of 
the  residue  of  the  estate.  By  the  thirteenth 
Itenl  the  rents  and  profits  of  a  like  sum  were 
directed  to  be  paid  to  her  brother,  John  Lyt- 
tleton  Lyon,  for  life,  and  at  his  death  said 
sums  should  fall  into,  and  become  a  part  of, 
the  residuary  estate.  The  fourteenth  item, 
which  deals  with  the  residuary  estate,  Is  here 
transcrit)ed: 

"Item  XIV.  All  the  rest  and  residue  of  my  es- 
tate, real,  personal  and  mixed,  including  the  re- 
spective amounts  set  aside  for  the  use  of  my 
brother  and  sister,  for  life,  and  after  their  re- 
spective deaths  unto  such  persons  living  at  that 
time  who  would  under  the  laws  of  Maryland,  in- 
herit real  estate  of  me  had  I  died  intestate.'' 

A  caveat  to  the  will  was  filed  by  John  L. 
Lyon  and  Anna  Grace  Lyon,  the  only  surviv- 
ing brother  and  Sister  of  the  testatrix,  and 
thereupon  the  orphans'  court  of  Baltimore 
dty  transmitted  certain  Issues  to  the  Balti- 
more city  court  for  trial.  The  case  was  tried 
three  times.  Twice  the  jury  were  unable  to 
agree.  Upon  the  third  trial  a  jury  In  the  su- 
perior court  of  Baltimore  dty,  to  which  the 
case  had  been  removed,  rendered  a  verdict 
sustaining  the  will.  The  appeal  before  us  is 
taken  by  the  caveators  from  the  ruling  of  the 
court  made  during  the  progress  of  the  trial. 

The  first  and  third  issues  were  withdrawn 
by  consent,  and  the  case  was  tried  upon  the 
foUovrtng  issues: 

(2)  Was  the  paper  writing  dated  the  2eth 
day  of  February,  in  the  year  1912,  and  pur- 
porting to  be  the  last  will  and  testament  of 
said  Lucy  B.  Townsend,  executed  by  her 
when  she  was  of  sound  and  disposing  mind, 
and  capable  of  executing  a  valid  deed  or  con- 
tract? 

(4)  Were  the  contents  of  the  paper  writing 
dated  the  26th  day  of  February,  in  the  year 
1912,  purporting  to  be  the  last  will  and  tes- 
tament of  Lacy  B.  Townsend,  read  to  or  by 
her,  or  known  or  understood  by  her,  at  or 
before  the  time  of  the  alleged  execution  there- 
of? 

(5)  What  parts.  If  any,  of  the  said  paper 
writing  were  unknown  to,  or  misunderstood 
by,  the  said  Lucy  B.  Townsend,  at  the  time 
of  the  alleged  execution  thereof? 

The  modal  execution  of  the  wIU  was  admit- 
ted by  the  caveators  at  the  trial,  and  the 
caveatees  were  relieved  of  the  necessity  ,of 
proving  the  same.  At  the  conclusion  of  the 
whole  case  the  defendants  submitted  two 
prayers  by  which  the  court  was  asked  to  di- 
rect a  verdict  for  the  defendants:  First,  be- 
cause there  was  no  legally  suflSdent  evidence 
In  the  case  to  show  that  at  the  time  of  the  ex- 
ecution of  the  will  the  testatrix  was  of  un- 
sound mind  and  Incapable  of  executing  a 
valid  deed  or  an  ordinary  contract:    and, 
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secondly,  because  the  evidence  was  legally 
Insufficient  to  sustain  a  yerdlct  on  the  fourth 
and  fifth  Issues.  These  prayers  were  re- 
jected. 

II]  The  evidence  offered  by  the  plaintiff,  If 
believed  b^  the  Jury  (and  It  was  the  sole 
tribunal  to  pass  upon  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses), 
was  legally  sufficient  to  have  carried  the  case 
to  the  jury  upon  each  Issue  submitted. 

[2,  8]  The  mental  capacity  required  by  the 
law  for  the  making  of  a  vrlU  and  the  char- 
acter and  scope  of  the  evidence  which  may  be 
resorted  to  upon  the  Issue  of  testamentary 
capacity  have  been  the  subject  of  many  adju- 
dications of  this  court  and  elsewhere.  The 
law  Is  so  definitely  settled  upon  these  sub- 
jects that  a  brief  quotation  from  two  cases 
will  be  sufficient  In  the  consideration  of  the 
questions  raised  under  the  second  Issue. 

In  Davis  v.  Calvert  et  al.,  6  GUI  &  J.  269, 
25  Am.  Dec.  282,  It  was  said: 

"The  written  law  of  this  state  furnishes  the 
rule  by  which  the  capacity  of  a  testator  is  to 
be  measured;  and  the  inquiry  must  always  be 
whether,  at  the  time  of  executing  or  acknowl- 
edging the  will  or  testament,  he  was  capable  of 
executing  a  valid  deed  or  contract;  that  is, 
here,  the  standard  by  which  the  mental  capac- 
ity of  a  testator  is  to  be  ascertained,  and  no  in- 
ferior grade  of  intellect  will  suffice.  That  state 
of  mental  capacity  is  to  be  determined  by  the 
condition  of  the  testator's  mind  at  tbe  time  of 
his  executing  or  acknowledging  tbe  will  or  tes- 
tament; for,  notwithstandine  his  incapacity  at 
a  prior  or  subsequent  time  should  be  proved,  it 
does  not  necessarily  follow  that  he  was  incom- 
petent when  tbe  will  or  testament  was  made,  as 
his  incapacity  before  or  after  that  time  might 
have  been  tbe  effect  of  a  temporary  cause.  But 
for  tbe  purpose  of  shedding  light  upon  the  state 
of  his  mind,  at  the  time  the  will  or  testament 
was  made,  evidence  of  his  condition,  and  of  his 
bodily  imbe<dlity,  both  before  and  after  that 
period,  may  be  produced.  And  the  jury  may, 
npon  the  whole  evidence,  infer  incompetency  at 
the  time  of  executing  or  acknowledging  the  will 
or  testament,  according  to  the  character  and 
cause  of  tbe  entire  incapacity  proved,  which 
may  be  established  by  proof  of  the  conversa- 
tions or  actions,  or  declarations  of  tbe  testator 
inconsistent  with  sanity,  or  of  all  of  them  tak- 
en together.  The  general  maxim  is:  'Semel 
fnribundus  semper  tnribundus  prKsumitur.'  It 
is  not  of  itself  sufficient  to  avoid  a  will  or  tes- 
tament that  its  dispositions  are  imprudent,  and 
not  to  be  accounted  for.  But  a  will  or  testa- 
ment may^  by  its  provisions,  furnish  intrinsic 
evidence,  involving  it  in  suspicion,  and  tending 
to  show  the  incapacity  of  the  testator  to  make 
a  disposition  of  his  estate,  with  judgment  and 
understanding,  in  reference  to  the  amount  and 
situation  of  his  property,  and  the  relative 
claims  of  the  different  persons  who  should  have 
been  the  objects  of  his  bounty,  such  as  a  dis- 
position of  his  whole  estate,  to  the  exclusion 
of  near  and  dear  relations,  having  the  strongest 
natural  claims  upon  Ms  affections,  a  wife  and 
children  for  instance,  or  other  near  relations, 
without  any  apparent  or  known  cause,  which 
alone  would  be  a  suspicions  circumstance,  al- 
though not  fnmisbing  per  se  sufficient  ground 
for  setting  aside  the  instrument." 

[4]  Judge  Schumucker,  in  Davis  v.  Denny, 
94  Md.  390,  SO  Atl.  1037,  said: 

"This  court  has  frequently  been  called  npon 
to  define  the  testamentary  capacity  which  a 
testator  is  required  to  possess  in  order  to  make 
a  vaUd  wiU.     Its  decisions  upon  that  subject 


have  uniformly  held,  with  sUghtiy  varjdng 
forms  of  expression,  that  such  capacity  consists 
in  the  possession  by  the  testator  at  the  time  of 
making  his  will  of  a  full  understanding  of  the 
nature  of  the  business  in  which  he  is  engaged; 
a  recollection  of  the  property  of  which  he  in- 
tends to  dispose  and  the  persons  to  whom  he 
means  to  give  it;  and  also  an  understanding  of 
the  manner  in  which  he,  in  fact,  dianoses  of  it, 
and  of  the  relative  claim  of  the  different. per- 
sons who  are  or  should  be  the  objects  of  his 
bounty.  Davis  v.  Calvert^S  Gill  &  J.  301  [25 
Am.  Dec.  282];  Colvin  v.  Warford,  20  Md.  367, 
388;  Higgins  v.  Carlton,  28  Md.  125  [92  Am. 
Dec.  666];  McElwee  v.  Ferguson,  43  Md.  479; 
Brown  v.  Ward.  53  Md.  382  [36  Am.  Rep. 
422].  Sanity  and  mental  capacity  are  presum- 
ed by  die  law  to  exist  in  reference  to  making 
wills  as  well  as  to  other  transactions,  and  the 
burden  of  proof  is  upon  those  who  alleged  their 
nonexistence.  Brown  v.  Ward,  supra;  Higgins 
V.  Carlton,  supra;  Tyson  v.  Tyson,  37  Md. 
582." 

[5]  A  brief  statement  of  the  more  im- 
portant and  essential  parts  of  the  evidence 
produced  by  the  appellants  wUl  now  be  made. 
It  is  not,  however,  tbe  province  of  this  court 
to  determine  whether  the  testatrix  possessed 
the  required  capacity,  as  defined  in  the  cases 
cited,  to  make  a  valid  wUl ;  but  whether  tbe 
Jury  might  have  reasonably  concluded  from 
the  evidence  offered  by  the  plaintiff  that  she 
was  mentally  incompetent  to  do  so. 

We  state  tbe  question  In  this  way  for  tbe 
reason  that  it  was  earnestly  contended  by  the 
counsel  for  the  appellees  that  the  court  ought 
not  to  reverse  tbe  case  for  any  errors  that 
might  be  found  In  the  exceptions,  because 
there  was  no  legally  sufficient  evidence  In 
the  case  to  support  a  finding  for  the  plain- 
tiffs upon  any  of  the  Issues,  and  therefore 
whatever  error  the  court  may  have  com- 
mitted  In  Its  rulings  was  not  reverti1>le  error. 

The  testatrix  in  1889,  being  then  Miss  Lucy 
B.  Lyon,  of  Richmond,  Va.,  and  about  34 
years  of  age,  married  Samuel  Townsend,  of 
Baltimore,  who  was  much  her  senior,  and 
who  died  in  1904.  Notwithstanding  the  great 
disparity  In  their  ages,  their  married  life 
appears  to  have  been  a  happy  one.  Mrs. 
Townsend  survived  her  husband  about  8 
years,  and  died  in  tbe  Hospital  for  Women  ot 
Maryland,  in  the  city  of  Baltimore,  a  few 
days  after  a  surgical  operation  had  been  per- 
formed upon  her  for  appendicitis.  This  oper- 
ation was  performed  between  the  hours  of 
12  and  1  o'clock  on  February  26,  1912.  The 
will  In  controversy  was  executed  in  the 
aneesthesla  room  of  the  hospital  a  short  time 
before  the  operation  was  performed.  This 
room  adjoins  the  operating  room,  and  at  the 
time  Mrs.  Townsend  signed  the  will  she  was 
sitting  upon  what  Is  called  a  "carrier" — a 
conveyance  used  to  transport  patients  Into 
the  operating  room.  Mrs.  Townsend  had  been 
taken  to  the  hospital  on  the  previous  night, 
Sunday,  February  25th,  from  tbe  bouse  of 
Mrs.  Smyser.  Mrs.  Townsend  never  bad  any 
children,  and  at  the  time  of  her  death  there 
were  no  lineal  descendants  of  her  husband 
living.  The  testatrix  was  the  third  wife  of 
Samuel  Townsend.    By  a  former  marriage 
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he  bad  Issne,  and  at  the  time  of  his  death  he 
left  surviving  him  one  grandchild — the  only 
8on  of  a  predeceased  son.  This  grandson  Was 
dead  at  the  date  of  the  wllL  There  were 
certain  nephews  and  nieces  of  Samuel  Town- 
send  living  In  Baltimore,  and  the  relations 
between  them  and  the  testatrix  appear  to 
have  been  of  a  uniformly  cordial  and  friend- 
ly character.  She  spoke  of  them  at  times  as 
her  nephews  and  nieces,  and  they  addressed 
her  as  aunt. 

At  the  time  of  her  death,  Mrs.  Townsend's 
only  surviving  brother  and  sister  were  the 
caveators.  The  sister  was  immarried.  The 
brother  was  married,  but  had  no  issue.  She 
had  no  nephews  and  nieces  of  her  own  blood. 
On  her  mother's  side  she  had  some  first 
cousins  and  one  aunt  living.  On  her  father's 
side  there  were  some  first,  second,  and  third 
cousins  living  in  Pittsburgh,  who  appear  to 
be  people  of  wealth  and  social  importance. 
There  was  no  intimacy  between  them  and  her; 
They  met  occasionally,  bnt  did  not  corre- 
spond, and  really  knew  very  little  about  each 
other. 

Mrs.  Townsend's  father  died  when  she  was 
a  young  girl,  leaving  a  widow  and  five  chil- 
dren surviving,  George,  John,  Lucy  B.  (Mrs. 
Townsend),  Qrace,  and  Harry.  They  appear 
to  have  been  in  poor  financial  circumstances, 
and  the  burden  of  supporting  the  family  de- 
volved upon  John  and  George.  These  two 
brothers  supported  Mrs.  Townsend  up  to  the 
time  of  her  marriage,  and  the  relations  be- 
tween her  and  them  were  dose  and  affec- 
tionate. 

Mrs.  Dickinson,  the  aunt  of  Mrs.  Tovm- 
send,  testified  that  Mrs.  Townsend  was  very 
fond  of  her  brother  John;  that  she  admired 
him  and  he  used  to  write  her  the  most 
beautiful  letters;  that  she  thought  him  a 
man  with  a  high  sense  of  honor,  a  man  of 
great  capacity,  and  a  man  that  any  one  could 
love  and  depend  on,  and  that  he  was  a  good, 
consistent  Christian;  that  John  commenced 
to  participate  in  the  care  of  the  family  upon 
the  death  of  bis  father,  which  occurred  when 
he  was  bnt  11  years  of  age;  that  he  left 
home  and  went  to  Pittsburgh,  where  he  was 
successful  and  continued  to  assist  In  the  sup- 
port of  the  family. 

Mrs.  Townsend,  at  the  time  of  her  mar- 
riage, was  described  a^— 
"a  very  intelligent  woman,  a  veiy  sensible  wo- 
man, a  woman  that  wag  not  easily  influenced ; 
she  was  well  sustained  and  a  person  who  had  a 
great  deal  of  executive  ability,  and  was  compe- 
tent to  do  anything  that  was  to  be  done." 

She  lived  at  home  until  her  marriage.  She 
was  the  eldest  daughter,  and  took  charge  of 
the  house  when  her  mother  was  in  bad 
health.  Shortly  after  the  death  of  her  hus- 
band in  1904  It  is  shown  by  the  evidence  of 
the  caveators  that  her  health  began  to  fall, 
and  that  after  the  death  of  her  brother 
Harry,  who  died  in  1909,  she  "began  to  go 
back  materially,  both  mentally  and  physical- 
ly." Her  brother  George  died  In  1911.  She 
was  very  much  attached  to  her  brothers,  and 


their  deaths  were  a  great  shock  to  her.  The 
death  of  her  brother  Harry  appears  to  have 
greatly  affected  her  nervous  system.  She 
developed  serious  Bright's  disease.  We  quote 
from  the  testimony  of  Mrs.  Dickinson,  as  it 
appears  In  the  record: 

"Mrs.  Townsend  was  greatly  disappointed  by 
Harry's  death ;  she  bought  a  place  thinking  she 
would  have  her  brother  to  live  there  with  her, 
but,  as  he  died,  she  felt  that  she  bad  no  one  and 
she  would  have  to  go  through  life  alone,  and 
witness  thought  it  affected  her  health  very  ma- 
terially, both  physically  and  mentally,  tecaut» 
she  never  got  any  better  but  grew  worae  and 
toorae  every  year.  Witness  also  said  she  was 
very  capricious  at  times,  but  witness  thought 
she  was  perfectly  able  and  competent  to  attend 
to  her  affairs,  for  she  never  called  upon  any  one 
to  assist  her  in  that;  that  she  was  always  an- 
ticipating evil;  that  she  thought  something 
dreadfnl  was  going  to  happen  every  day,  and 
that  seemed  to  be  on  her  mind  all  the  time.  She 
could  not  sleep  at  night;  she  said  if  she 
opened  her  eyes  at  night  she  would  always  see 
her  deceased  brother  sitting  there  in  the  comer 
looking  at  her.  She  said  she  could  not  sleep: 
that  rats  were  running  over  her  all  night,  and 
that  spooks  were  walking  around  her  bed;  she 
seemed  to  have  hallucinations  to  a  great  degree. 
Witness  drove  with  her  every  day,  and  she  wottid 
go  to  sleep  just  as  soon  as  they  entered  the  sur- 
rey and  sleep  all  the  time  nntil  they  got  home ; 
it  was  impossible  to  keep  her  awake.'' 

Claude  M.  Dean,  testifying  to  a  conversation 
he  had  with  Mrs.  Townsend  In  June  1911,  Im- 
mediately following  the  death  of  her  brother 
George,  said  that  during  the  talk — 
"she  fell  off  In  a  kind  of  a  stupor,  or  kind  of 
semiconsciousness,  and  remained  that  way  pos- 
sibly a  second  or  two,  and  that  other  times  pos- 
sibly a  minute  or  two,  while  as  she  came  to 
she  started  to  tell  the  same  thing  over  again, 
and  when  she  started  to  tell  it  the  third  time 
I  began  to  take  notice,  and  I  found  that  when 
she  got  through  she  told  the  same  thing  over  six 
different  times;  •  •  •  she  repeated  herself 
so  often,  over  and  over  again,  during  the  conver- 
sation; she  would  kind  of  fall  off  in  a  sleep, 
stupor,  or  appearing  to  be  asleep  for  a  second 
or  two,  sometimes  lasting  longer,  possibljr  a 
minute  or  two." 

Mrs.  Mary  B.  Todd  testified  that  she  visit- 
ed Mrs.  Townsend  In  August,  1911,  and  went 
driving  with  her  frequently;  that  "Mrs. 
Townsend  would  nearly  always  drop  off 
asleep  during  the  drive;  she  seemed  very 
drowsy  and  slow,  and  not  very  active;  she 
was  always  willing  and  anxious  to  go,  but 
seemed  to  go  beyond  her  strength  always; 
witness  noticed  how  slowly  she  came  and 
went  up  and  down  the  steps  of  her  house. 
She  asked  witness  to  look  at  her  limbs,  and 
she  saw  great  big  purple  spots  on  them. 
'During  this  same  visit  witness  observed  that 
she  would  constantly  repeat  herself;  she 
seemed  to  forget  that  she  had  told  things, 
and  would  tell  them  over."  Mrs.  Todd  saw 
Mrs.  Townsend  In  October,  1911.  She  testi- 
fied that  at  that  time  Mrs.  Townsend  looked 
so  wretched  that  she  would  not  have  been 
surprised  at  her  death,  and  was  thoroughly 
alarmed  at  her  condition.  She  saw  her  again 
In  November,  1911,  and  said  that  "she  seem- 
ed to  witness  to  be  gradually  growing  worse 
each  time  witness  saw  her,  and  she  seemed 
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less  alert,  less  cheerful,  less  mentally  active, 
or  physically  and  mentally." 

Mrs.  Sarah  J.  Lyon,  the  wife  of  Jcdin  L. 
L^on,  one  of  the  caveators,  testified  that  In 
October,  1911,  Mrs.  Townsend  visited  her  at 
her  honse  In  New  Tork  City.  She  said  thaf 
Mrs.  Townsend  looked  so  .  bad  that  witness 
would  not  have  been  surprised  If  she  had  died 
any  minute.  She  was  all  swollen  under  the 
€^es,  and  she  did  not  seem  to  realize  what 
she  was  doing  half  the  time.  She  went  with 
witness  to  the  theater  four  times  Inside  of 
48  hours,  and  during  the  Intermissions  she 
would  sleep — ^sleep  all  the  time.  Then  she 
would  wake  up  and  bold  the  program,  and 
seemed  to  know  what  was  going  on  at  that 
time.  The  next  day  she  would  say  to  wit- 
ness, "Why,  Jane,  what  was  all  that  about 
last  night?  I  don't  remember  a  thing  about 
It"  Witness  "would  say  so  and  so,  and  she 
would  say  she  did  not  know  It" 

In  February,  1912,  Mrs.  Townsend  was  in 
Baltimore  stopping  at  the  home  of  Mrs.  Smy- 
ser.  She  was  taken  HI  there,  and  Dr.  Robert 
T.  Wilson,  a  physician  and  surgeon  who  had 
previously  been  her  attending  physician,  was 
called  to  see  her.  He  considered  her  a  very 
sick  woman,  and  tried  to  induce  her  to  go  to 
the  hospital  but  she  would  not  consent  to  do 
so.  On  Sunday  night  February  25,  1912,  she 
informed  Dr.  Wilson  that  on  the  preceding 
Thursday  she  had  fallen  in  the  bathroom. 
He  was  of  the  opinion  that  the  taXi  had 
ruptured  the  appendix  sac  and  that  she  had 
peritonitis.  He  told  her  she  must  go  to  the 
hospital.  We  quote  from  his  testimony  as 
It  appears  In  the  record: 

"Sbe  did  not  want  to  go,  and  it  made  ber  very 
excited;  she  did  not  want  to  go,  but  witness 
talked  to  her  at>out  her  ill  condition  and  told  her 
■he  must  go.  She  then  made  up  her  mind  to  go. 
The  approaching  operation  made  her  more  ap- 
prehensive. On  the  2Ctb  ehe  was  just  as  ill  as 
the  night  before.  She  was  so  ill  that  witness 
considered  an  operation  should  be  done  just  the 
first  moment  possible.  Witness  considered  her 
then  to  be  in  a  dying  condition,  and  it  was 
urgent  an  operation  should  be  done  to  give  her 
the  only  chance  that  might  be  any  chance  for 
her." 

Dr.  Robert  W.  B.  Mayo,  the  chief  resident 
surgeon  of  the  Woman's  Hospital,  testified 
that  when  he  saw  Mrs.  Townsend  on  Sunday 
night  she  was  an  extremely  ill  woman.  She 
was  qnlte  restless  and  anxious  and  apprehen- 
sive because  of  being  brought  to  the  hospital 
and  because  of  the  pending  operation;  that 
the  next  morning  she  was  Just  the  reverse 
of  the  night  before. 

"She  was  depressed  and  sleepy.  Of  course 
when  spoken  to  she  would  awaken  and  answer  a 
few  words  and  lapse  into  a  period  of  sleepi- 
ness again ;  what  we  call  a  semicomatose  condi- 
tion." 

He  further  said: 

"The  operation  was  performed  upon  the  ab- 
domen, and  a  cut  or  incision  was  made  through 
the  abdominal  wall  down  to  this  lining  I  men- 
tioned, the  peritoneum,  and  as  soon  as  that  was 
nicked  with  the  knife  the  pus  gushed  out  to  a 
height  of  six  or  eight  inches,  so  much  was  in 
there,  and  it  was  under  pressure  and  it  gushed 
out  with  the  nick  in  the  lining,  the  mem- 
brane." 


The  operation  was  not  comideted  t>ecan8e 
of  MrsL  Townsend'B  serious  condition,  but 
drains  were  inserted  to  relieve  her  of  the 
pus.  She  had  nrsemia  and  septicaemia — lx>th 
blood  poisoning — the  first  caused  by  diseased 
kidneys,  and  tlie  second  by  the  pus  in  the 
abdomen.  The  immediate  cause  of  her  death 
was  uraemic  poisoning,  hastened  by  the  aep- 
ticiemla  and  the  shock  of  tiie  operation. 

It  was  admitted  that  a  dose  of  oue-foortli 
of  a  grain  of  codeine  was  administered  to 
Mrs.  Townsend  at  about  10:30  p.  m.  Sun- 
day, February  25,  1912,  and  another  dose  of 
one-fourth  of  a  grain  of  codeine  was  adminis- 
tered to  her  alMut  9:16  a.  m.  on  Monday, 
February  26,  1912,  and  a  dose  of  one-eighth 
of  a  g;raln  of  morphine  and  i/isoth  g;raln  of 
atropln  was  administered  to  her  Iiypodermi- 
cally  about  12  o'clock  noon  on  Monday,  Feb- 
ruary 26,  1912. 

We  now  state  what  we  understand  to  be 
the  substance  and  efTect  of  the  evidence 
produced  by  the  plalntilCs  as  to  the  circum- 
stances attending  the  preparation  and  execu- 
tion of  the  will: 

Twelve  o'clock  was  the  time  fixed  for  Uie 
operation.  On  the  morning  of  February  26, 
1912,  Mr.  George  R.  Willis  received  a  caU 
over  the  telephone  from  William  S.  Town- 
send  telling  him  that  Mrs.  Townsend  was 
about  to  be  operated  upon,  and  that  she  wish- 
ed to  make  some  changes  in  her  wilL  The 
wlU  referred  to  was  one  which  had  been  pre- 
pared in  December,  1909,  after  the  death  of 
Harry  Lyon,  It  was  In  the  possession  of  Mr. 
Willis.  The  pecuniary  bequests  in  this  will, 
with  three  exceptions,  were  identical  with 
those  contained  In  the  wiU  in  controversy. 
By  the  will  of  1909  the  whole  residuary  es- 
state  was  given  equally  to  George,  John,  and 
Anne  Grace  Lyon,  with  a  limitation  over 
to  the  survivors  in  the  event  of  the  death 
of  either.  Mr.  Willis  went  at  once  to  the  hos- 
pital, and  saw  Mrs.  Townsend  in  her  room, 
and  was  with  her  not  longer  than  16  minutes 
— possibly  not  that  long.  He  went  from  the 
hospital  to  his  office  and  hurriedly  prepared 
the  will,  which  was  taken  by  Mr.  Luther  M. 
R.  Willis  to  the  hospital  for  execution.  Mr. 
George  R.  Willis  testified  that  Mrs.  Town- 
send  told  him  she  wanted  the  residuum  ot 
her  estate  left  to  her  niecet  and  nephewa. 
Testifying  as  to  his  visit  to  the  hospital,  hia 
conversation  with  Mrs.  Townsend,  and  the 
preparation  of  the  will,  Mr.  Willis  said: 

"I  remember  I  was  very  busy  tliat  morning 
and  received  a  telephone  message  from  the  hos- 
pital, sent  by  Mr.  William  S.  Townsend,  that 
Mrs.  Townsend  wanted  to  see  me,  and  that  she 
was  going  to  be  operated  on  that  morning  by 
Dr.  Finney,  and  that  I  should  hurry.  I  got  up 
there  as  fast  as  I  could.  I  dropped  everything 
I  was  doing  and  went  up.  I  was  shown  into 
her  room  by  Dr.  Wilson.  There  was  a  nnme 
in  her  room,  but  they  all  went  out,  and  Mrs. 
Townsend  and  myself  were  alone  in  that  room. 
She  was  lying  in  bed  and  told  me  that  they  were 

foing  to  operate  on  her;  they  thought  it  best, 
asked  her  who  advised  it,  and  she  said,  "Dr. 
Finney.'  I  told  her  that  she  ought  to  be  entire- 
ly satisfied.  She  then  said  that  she  wanted  to 
make  an  alteration  in  her  will.    My  teooUectioa 
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is  she  asked  me  where  the  will  was,  and  I  told 
her  it  was  in  my  strong  box.  She  said,  'Maria 
is  dead'  (that  was  Mr.  Townsend's  grandson's 
widow) ;  'I  want  to  eliminate,  I  want  to  take 
out  the  legacy  I  had  given  her,  and  I  want  to 
give  a  legacy  to'  a  little  girl,  whose  name  I  had 
not  heard  before.  I  took  the  name  down  to  give 
her  a  l^acy.  Q.  What  name  was  that?  A. 
Bloom ;  I  think  the  name  of  Juanita  Bloom.  Q. 
Did  yon  know  how  to  spell  Juanita?  A.  No; 
I  asked  her  how  to  spell  it,  and  she  spelled  it  for 
me,  and  I  wrote  it  down,  and  then  she  said  she 
did  not  want  Grace  to  have  but  the  income  on 
$50,000 ;  and  she  did  not  want  her  brother  John 
to  liave  any  more  than  the  income  on  $50,000; 
she  said  that  was  enough  for  them.  I  took  that 
down ;  I  asked  her:  'Where  do  yon  want  the 
rest  to  go?'  She  said :  '/  want  it  to  go  to  my 
n*eee«  and  nephetct.'  'Is  that  all  you  want?' 
She  said,  'Yes.'  I  took  Mr.  Townsend's  auto- 
mobile at  the  hospital  and  hurried  back  to  my 
office,  and  got  out  the  old  will,  and  had  the  first 
page  of  it  copied,  because  the  legacies  in  the  new 
one  were  the  same  as  in  the  old  one,  with  the 
exception  of  eliminating  one  and  increasing  an- 
other and  adding  another.  Then  I  dictated  as 
rapidly  as  1  could  in  a  way  I  would  not  have 
dictated  it  had  I  had  the  time,  but  making  it 
clear  and  certaia  that  $50,000  out  of  her  for- 
tune was  set  aside  for  her  brother  and  sister 
respectively,  and  using  language  such  as  I  have 
nsed  in  wills,  which  would,  in  my  judgment, 
carry  it  over  to  her  nieces  and  nephews  had  she 
any.  I  did  not  know  that  she  had  no  nieces  and 
nephews,  but  the  language  that  I  employed  in 
the  will  would  have  taken  it,  in  my  opinion, 
to  her  nieces  and  nephews,  had  she  bad  nieces 
and  nephews." 

When  Mr.  Lnther  Willla  visited  tne  hospi- 
tal he  found  Mrs.  Townsend  In  tHe  ansflthe- 
8la  room  resting  upon  the  carrier  referred  to. 
The  dose  of  morphia  and  atropin,  above  men- 
tioned, had  been  administered  to  he;  hypo- 
dermically  after  Mr.  George  R.  WUUs  had 
left  the  hospital.  Dr.  Wilson,  Miss  Keen,  a 
nurse,  and  Dr.  Buckler  were  in  the  room 
when  Mr.  Willis  entered.  He  handed  Mrs. 
Townsend  the  will,  and  asked  If  she  could 
read  it,  or  whether  she  wanted  him  to  read 
it  She  said  she  could  read  it.  She  sat  upon 
the  carrier,  asked  for  her  glasses  and  some 
water,  and  began  to  read  the  will  aloud. 
When  she  came  to  the  bequest  to  Mrs.  Smy- 
ser  she  stopped,  saying:  "I  thought  I  told 
your  father — I  intended  to  tell  him — to  raise 
that  the  same  as  Edith's."  She  said,  "You 
know  Mrs.  Smyser  is  Edith's  and  Clint's  sis- 
ter, and  I  wanted  her  to  have  the  same  -as 
Edith  had."  That  Dr.  Wilson  spoke  up  and 
said:  "We  can  change  that,  and  we  will  wit- 
ness it"  The  witness,  at  her  direction,  took 
a  pen  and  struck  out  the  $500  and  made  it 
$1,000."  After  this  correction  had  been 
made,  she  continued  reading  the  will,  and 
when  she  reached  the  residuary  clauses,  or, 
as  Mr.  Luther  WllUs  stated,  he  "supposea 
halfway  down  the  retiduary  clause,"  an  in- 
cident happened  which  plays  a  most  import- 
ant part  in  this  case.  Dr.  Wilson,  after  tes- 
tifying to  the  increase  made  In  the  bequest 
of  Mrs.  Smyser,  testifled  as  follows: 

"Q.  Then  what  happened?  A.  Then  she 
started  to  read  again,  and  in  a  little  while  she 
came  to  a  stop.  Q.  What  part  of  the  will  was 
that?  A.  Around  the  rest  and  residue;  around 
tiiat  portion.  Q.  Around  the  rest  and  residue? 
A.  She  stopped.    Q.  Is  tliat  the  fourteenth  item, 


the  rest  and  residue?  A.  It  was  about  there. 
Q.  What  happened  there?  A.  It  was  very 
quickly  after  her  reading  the  other;  the  oame 
very  quickly  to  this  part.  Q.  She  came  quick- 
ly aown  to  the  rest  and  residue?  A.  Yes.  Q. 
When  she  got  to  the  rest  and  residue  what  hap- 
pened? A.  Just  at  that  time  she  stopped  and 
her  eyes  closed  and  she  went  backwards  into  a 
semiconscious  condition.  It  did  not  last  long, 
but  the  nurse  was  behind  her,  Q.  What  nurse 
was  that?  A.  Miss  Keen.  She  was  behind 
her;  so  she  supported  her.  As  I  say,  she  came 
forward  and  started  to  read  again.  Q.  How  did 
she  read?  A.  In  a  mechanical  way.  Q.  Go 
ahead,  A.  She  kept  on  reading:  her  voice,  I 
think,  got  slower.  Q.  What?  A.  I  think  her 
voice  got  slower,  and  she  finished  reading,  and 
then  she  signed  her  name.  Q.  Was  anything 
said  by  Mrs.  Townsend  about  the  number  of 
witnesses?  A.  She  said  in  Virginia  she  thought 
it  required  throe  witnesses.  Q.  When  was  it  she 
said  that?  A.  When  she  ^ot  to  tlie  end ;  when 
she  had  finished  reading  it." 

Miss  Keen,  a  trained  nurse,  said  that  Mrs. 
Townsend  towards  the  last  fell  back  as  if 
under  the  Influence  of  morphia. 

"WeU,  she  simply  just  fell  just  in  that  way  ({Il- 
lustrating), and  I  caught  her.  You  see  I  had 
my  arms  around  her  and  lifted  her  up  again, 
and  she  went  on  and  finished  reading  the  wilL 
It  indicated'  to  me  that  she  was  going  under 
the  influence  of  morphia." 

Dr.  Wilson  and  Miss  Keen  were  subscrib- 
ing witnesses  to  the  will,  and  each  testifled 
that  Mrs.  Townsend  at  the  time  of  its  execu- 
tion was  not  competent  to  make  a  will,  and 
both  were  of  opinion  that  the  anodynes  which 
bad  been  administered  had  caused  the  Inci- 
dent mentioned.  The  residuary  clause  was 
not  explained  to  her.  It  is  admitted  that  a 
grave  mistake  was  made,  and  it  is  evident 
that  the  persons  who  would  take  the  larger 
portion  of  the  estate  under  that  clause  are 
not  the  ones  she  intended  to  have  it  If  that 
clause  be  sustained  the  real  will  and  inten- 
tion of  Mrs.  Townsend  would  be  thwarted. 

[I]  To  what  extent  if  any,  the  mental 
faculties  of  Mrs.  Townsend  were  affected 
by  the  administration  of  the  drugs  mention- 
ed was  one  of  the  most  material  inquiries 
in  the  case,  and  we  do  not  see  why  the  offers 
of  proof  embraced  In  the  first  second,  and 
third  exceptions  were  excluded.  The  wit- 
ness Dr.  Mayo  was  qualified  to  testify,  and 
the  testimony  sought  to  l>e  elicited  bore  up> 
on  the  issue  of  mental  capacity,  and  tended 
to  support  the  evidence  of  Dr.  Wilson  and 
Miss  Keen  as  to  the  cause  of  the  incident 
which  occurred  during  the  execution  of  the 
will.  While  we  would  not  reverse  upon  the 
first  exception,  because  the  evidence  object- 
ed to  was,  in  substance,  introduced  after- 
wards, we  think  there  was  serious  error  in 
the  rulings  on  the  second  and  tliird  excep- 
tions. 

For  the  determination  of  the  legal  ques- 
tions which  arise  upon  the  ruling  upon  the 
prayers,  we  are  not  required  to  review  the 
evidence  produced  by  the  appellee.  Suffice 
it  to  say  that  upon  the  material  questions . 
involved — mental  capacity  and  the  circum- 
stances attending  the  execution  of  the  wiU — 
there  is  great  conflict,  but  with  that  wc  have 
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nothing  to  do.  It  Is  not  tbe  office  of  tbls 
court  to  weigh  or  balance  conflicting  evi- 
dence. That  Is  the  exclusive  duty  of  the 
Jury. 

We  come  now  to  the  consideration  of  the 
rulings  of  the  court  on  the  prayers  submitted 
Iiy  each  party  at  the  close  of  the  whole  case. 
The  plaintiffs  offered  ten  prayers. '  The  sec- 
ond, fourth,  and  fifth  were  granted,  and  the 
others  refused. 

[7]  The  plaintiffs'  first  and  third  prayers, 
which  the  reporter  Is  requested  to  set  out  In 
the  report  of  the  case,  were  upon  the  sub- 
ject of  testamentary  capacity.  They  an- 
nounce correct  principles  of  law,  lay  down 
the  proper  rules  for  the  guidance  of  the  Jury 
In  considering  the  second  issue,  and  should 
have  been  granted.  The  sixth  prayer  relat- 
ed to  knowledge  by  the  testatrix  of  the  con- 
tents of  the  tohole  toill,  and  the  seventh, 
eighth,  ninth,  and  tenth  to  knowledge  of  the 
contents  of  the  fourteenth,  or  residuary, 
clause  of  the  will. 

[8]  Assuming  for  the  moment  that  the  ques- 
tion of  the  knowledge  of  the  contents  of  the 
whole  will,  or  of  the  residuary  clause,  was 
open,  under  the  facts,  for  the  finding  of  the 
Jury,  the  sixth,  seventh,  and  eighth  prayers 
were  defective,  under  the  facts  and  circum- 
stances of  this  case,  in  shifting  the  burden 
of  proof  to  the  defendant  The  presumption 
of  knowledge  of  the  contents  of  a  will  which 
arises  from  due  execution  and  the  reading 
of  a  will  by  a  competent  testator  is  not  over- 
come by  the  mere  fact  that  this  presumption 
may  be  rebutted.  In  the  form  in  which  the 
issue  was  submitted,  the  answer  of  the  Jury, 
in  case  they  found  for  the  plaintiffs  on  the 
fourth  issue,  should  have  been:  "Were  not 
known  and  understood," 

[S]  The  eighth  prayer  required  the  Jnry  to 
find  whether  the  testatrix  "failed  to  know 
and  understand  that  said  item  did  not  give 
said  rest  and  residue  to  the  persons  for 
whom  she  intended  it"  This  was  tantamount 
to  requiring  the  jury  to  find  whether  she 
knew  the  legal  effect  and  operation  of  the 
words  used  in  the  fourteenth  clause,  and 
In  this  respect  the  prayer  was  also  defective 
It  was  said  In  Munnlkhuysen  v.  Magraw,  35 
Md.  280,  that: 

"I{  she  knew  and  understood  what  the  actual 
contents  of  the  will  were,  that  would  be  suffi- 
cient, although,  in  point  of  fact,  she  may  have 
had  some  erroneous  opinions  with  regard  to  their 
legal  effect  and  operation.  Sane  persons,  when 
they  express  themselves  in  writing,  are  presumed 
to  mean  what  the  writing  imports,  and  it  would 
be  dangerous  and  in  plain  violation  of  the  stat- 
ute of  frauds,  to  allow  it  to  be  impeached  or 
overthrown  by  evidence  aliunde,  showing  that 
they  meant  something  else,  or  did  not  under- 
stand its  true  import  and  operation." 

[1 0]  The  ninth  and  tenth  prayers,  upon  the 
assumption  previously  made,  were  free  from 
objection. 

The  defendants'  third  prayer,  as  modified 
by  the  court,  was  granted,  and  their  fourth 
and  fifth  prayers  were  also  granted.  These 
prayers  are  here  inserted : 


Third  prayer:   "The  court  Instnicts  the  jury 

at  the  request  of  the  defendants:  (1)  That  legal 
capacity  to  make  a  valid  will  is  the  degree  of  in- 
telligence sufficient  to  make  a  valid  deed  or  an 
ordinarir  contract  (2)  The  question  whether 
the  bodily  diseases  of  Lucy  B.  Townsend  and  the 
opiates  administered  to  her  had  deprived  her  of 
sufficient  intelligence  to  make  a  valid  will,  as 
above  defined,  must  be  determined  by  the  exter- 
nal acts  and  appearances  and  the  speech  and 
conduct  of  the  said  Lucy  B.  Townsend  during 
the  entire  testamentary  transaction,  in  connec- 
tion with  testimony  as  to  her  condition.  (3) 
And  if  the  jury  shall  find  that  the  said  Lucy 
B.  Townsend  had  sufficient  intelligence,  as 
above  defined,  then  their  answer  to  the  second 
issue  must  be,  'Yes,'  even  although  the  jury 
shall  further  find  that  the  residuary  clause  of 
the  will  fails  to  carry  out  her  intention  with 
regard  to  the  residue  of  her  estate." 

Fourth  prayer:  "The  court  instructs  the  jury 
at  the  request  of  the  defendants:  (1)  The  jury 
cannot  infer  mental  incapacity  merely  and  aJone 
from  the  failure  of  Lucy  B.  Townsend,  while 
she  was  reading  the  will  in  controversy,  to  dis- 
cover that  the  legal  effect  of  the  language  used 
in  the  residuary  clause  was  to  give  the  resi- 
due of  her  estate  to  persons  to  whom  she  did  not 
intend  it  to  go.  (2)  And,  unless  the  jury  shall 
find  from  the  facts  in  this  case,  other  than  such 
mistake  in  said  residuary  clause,  some  evidence 
satisfying  them  that  the  said  Lucy  B.  Townsend, 
at  the  time  of  the  execution  of  said  will,  was  of 
unsound  mind  and  not  capable  of  making  a  valid 
deed  or  an  ordinary  contract,  then  the  answer  to 
the  second  issue  should  be,  'Yes;'  the  answer 
to  the  fourth  issue  should  be,  'Yea;'  and  the 
answer  to  the  fifth  issue  should  be,  'No  parts.' " 

Fifth  prayer:  "The  court  instructs  the  jury 
at  the  request  of  the  defendants:  (1)  That  in 
answering  the  fourth  and  fifth  issues  the  jury 
must  determine  whether  Lucy  B.  Townsend 
knew  and  understood  what  the  contents  of  her 
will  were;  and  not  whether  she  understood  the 
legal  oQeration  and  effect  of  all  or  any  part  of 
the  language  used.  (2)  And  if  the  jury  shall 
find  that  the  said  Lucy  B.  Townsend,  at  the 
time  of  the  execution  of  the  will  in  controversy, 
was  possessed  of  sufficient  intelligence  to  make  a 
valid  deed  or  an  ordinary  contract — and  shall 
further  find  that  she  read  aloud  the  whole  of  her 
will,  then  knowledge  and  understanding  of  its 
contents  must  under  the  facts  of  this  case,  be 
conclusively  presumed.  And  the  answer  of  the 
jury  to  the  fourth  issue  should  be,  'Yes;'  and 
the  answer  to  the  fifth  issue  should  be,  'I^o 
parts.'  " 

[11]  The  third  prayer  gave  the  jury  no 
satisfactory  rule  by  which  to  measure  the 
testatrix's  testamentary  capacity,  to  guide 
them  in  determining  from  all  the  facta  and 
circumstances  of  the  case  whether  she  bad 
sufficient  capacity  to  make  the  will.  To  say 
"tlrnt  legal  capacity  to  make  a  valid  wUl  is 
the  degree  of  Lntelllgence  sufficient  to  make 
a  valid  deed  or  an  ordinary  contract"  Is  to 
announce  a  general  legal  proposition;  but 
such  a  statement  does  not  furnish  the  Jury 
any  sufficient  guide  in  their  deliberations, 
and,  as  the  prayers  of  the  plaintiffs  which 
defined  the  meaning  of  testamentary  capacity 
were  refused,  the  case  went  to  the  jury  with- 
out any  plain  and  definite  instruction  upon 
that  question. 

[12]  The  second  clause  of  the  prayer  shuts 
out  from  the  consideration  of  the  jnry  the 
provisions  of  the  will,  especially  the  four- 
teenth clause,  and  places  restrictions  upon 
the  jury  which  were  well  calculated  to  fet- 
ter them  unduly  In  their  deliberations  and 
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to  mislead  Qiem  as  to  the  scope  of  their  In- 
quiries. The  correctness  of  the  third  clause 
of  the  prayer  will  be  considered  later. 

The  conflicting  contentions  of  the  parties — 
presenting  the  most  material  and  Important 
legal  qnestion  In  the  case — are  manifest  upon 
the  prayers  which  relate  to  the  knowledge  of 
the  contents  of  the  wllL  The  position  of  the 
plaintiffs  is  that,  notwithstanding  the  fact 
that  Mrs.  Townsend  was  competent  to  make 
the  will  and  that  she  did,  In  fact,  read  it 
before  she  signed  It,  they  have  a  right,  under 
the  facts  and  circumstances  In  evidence,  to 
have  the  jury  imss  upon  her  knowledge  of 
the  contents  of  the  whole  will  and  of  the 
fourteenth  clause  as  distinct  and  Independent 
-  Issues  of  fact  The  position  of  the  defend- 
ants Is  that,  assuming  the  capacity  of  the 
testatrix  and  that  she  read  the  will,  the  pre- 
sumption of  knowledge  of  contents,  under 
the  facts  of  this  case.  Is  concluslTe.'  This 
proposition  is  embodied  In  the  defendants' 
fourth  and  fifth  granted  prayers. 

[IS]  There  Is  In  this  state  no  Invariable 
and  unyielding  rule  of  law  upon  this  subject. 
The  general  rule  undoubtedly  Is  that  knowl- 
edge of  contents  Is  conclusively  presumed  In 
the  dJrcumstances  stated  In  the  defendants' 
fourth  and  fifth  prayers.  That  rule  was  ap- 
plied In  Taylor  v.  Creswell,  46  Md.  422,  and 
In  Griffith  V.  Diflendertfer,  50  Md.  466.-  These 
cases  rest  upon  the  principles  announced  in 
Guardhouse  and  others  v.  Blackburn,  L.  R. 
1.  P.  ft  D.  109,  and  Atter  v.  Atkinson  and  an- 
other, L.  B.  1  P.  ft  D.  666,  and  other  English 
cases.  In  Taylor  v.  Creswell,  supra.  It  was 
shown  that  the  will  was  drawn  by  the  at- 
torney for  the  testatrix  according  to  her  di- 
rections, and  was  then  read  over  to  her,  and 
she  said  that  she  understood  it  and  was 
satisfied  with  its  provisions.  The  court  said 
that: 

"Under  §uelt  drovmttances,  the  jury  was 
bound  by  the  preaumption  of  law  in  favor  of 
knowledge  of  ue  contentB  of  the  will  on  her 
part" 

The  court  then  quoted  In  support  of  its 
judgment  the  general  rule  announced  In  At- 
ter V.  Atkinson,  supra. 

In  Griffith  V.  Dlffenderffer,  supra,  the  will 
and  codicil  assailed  were  read  to  the  testa- 
trix "line  by  line.  Just  as  they  were  writ- 
ton,"  and  being  in  the  full  possession  of  all 
her  facnlttes,  the  court  found  that  there 
was  nothing  to  except  the  case  from  the 
operation  of  the  general  rule.  But  this  rule 
is  not  of  universal  application,  and  cases 
may  occur  where  the  rule  ought  not  to  be 
applied. 

In  Taylor's  Case,  supra,  the  court  said 
that: 

"It  la  essential,  of  course,  to  the  validity  of 
every  will  that  the  party  making  It  should  know 
and  understand  its  contents;  otherwise  it  is 
not  his  will.  But  where  a  person  of  sound 
mind  executes  a  will,  and  the  same  is  his  free 
and  voluntary  act,  the  law  presumes  knowledge 
un  his  part  of  Its  contents.  This  presumption, 
it  is  true,  may  l>e  rebutted  by  the  facts  and 


circumstances  surrounding  its  execution,  and 
cases  may  arise  in  which  it  is  proper  to  submit 
to  the  jury  the  distinct  qnestion  whether  the 
testator  understood  its  contents.  Where,  for 
instance,  there  are  suspicious  circumstances  sur- 
rounding the  execution  of  a  will,  made  by  a 
person  suffering  from  extreme  debility  arising 
from  old  age  or  sickness,  especially  if  he  could 
neither  read  nor  write,  or  wliere  a  will  is  pre- 
pared by  a  person  standing  in  a  confidential  re- 
lation, or  who  is  largely  benefited  by  it,  or  even 
where  the  testator  is  of  sound  mind,  if  there  be 
proof  to  show  that  he  did  not  understand  its 
contents,  an  extreme  case,  however,  in  these 
and  other  like  instances,  it  may  be  proper  for 
the  jury  to  find  affirmatively  that  the  testator 
understood  the  contents  of  the  wilL" 

The  case  we  are  dealing  with  Is  a  most  un- 
usual and  exceptional  one.  The  will  does  not 
express  the  real  Intention  of  the  testatrix, 
and,  under  the  fourteenth  item,  the  greater 
part  of  her  estate  goes  to  persons  who  have 
no  claim  upon  her  bounty  and  to  whom  she 
never  intended  to  give  It.  Assuming  the  tes- 
timony of  the  plaintiffs  as  to  the  circum- 
stances attending  the  execution  of  the  will 
to  be  true,  the  case.  In  our  judgment,  falls 
clearly  within  the  exception  to  the  general 
rule.  It  would  be  strange,  indeed.  If  the 
mere  fact  of  reading  the  will,  under  such 
drcumstences,  should  be  held  conclusive  of 
her  knowledge  of  its  contenta  The  four- 
teenth item  of  the  will  was  open  to  attack 
under  the  fourth  Issue.  Monnlkhuysen  v. 
Magraw,  supra;  Fisher  v.  Boyce,  81  Md.  46, 
31  Atl.  707.  Without  further  prolonging  this 
opinion,  our  conclusion  is  that  the  trial  court 
committed  reversible  error  In  Ite  rulings  em- 
bodied In  the  second  and  third  exceptions; 
in  refusing  the  plaintiffs'  first,  third,  ninth, 
and  tenth  prayers;  and  In  granting  the  4e- 
fendants'  third  prayer  as  modified;  and  in 
granting  the  defendante'  fourth  and  fifth 
prayers. 

The  rulings,  therefore,  must  be  reversed, 
and  the  case  remanded  for  a  new  trlaL 

Bullngs  reversed,  and  a  new  trial  awarded. 


(123  Md.  391) 
PHILLIPS  V.  STATE.     (No.  8.> 
(Court  of  Appeals  of  Maryland.    April  24  and 
June  24,  1914.) 

Intoxicating  Liquobs  (§  154*)— Lioensks— 
Statutes — Consthuction. 

Code  Pub.  Loc.  Laws,  art  4,  )  667,  pro- 
vides that  the  regulations  as  to  the  sales  of  in- 
toxicating liquor  in  the  dty  of  Baltimore  shall 
not  apply  to  sales  by  bottlers  of  fermented  liq- 
uors not  to  be  drunk  on  the  premises.  Section 
671  provides  that  no  licenses  to  sell  intoxicat- 
ing Uquors  other  than  by  wholesale  traders, 
brewers,  and  bottlers  of  fermented  liquors  shall 
be  granted  in  the  city  of  Baltimore  except  by 
the  board  of  liquor  license  commissioners. 
Section  688,  as  amended  by  Acts  1908,  c.  106, 
Imposes  a  license  of  $1,()00  upon  wholesale 
dealers,  but  provides  that  persons  may  be  li- 
censed to  conduct  a  bottling  business  by  selling 
fermented  liquors  only  in  quantities  not  less 
than  12  pints  upon  payment  of  $160.  Held, 
that  a  bottler  of  soft  driniss,  who  arranged  with 
a  brewer  to  buy  beer  by  the  barrel  and  to  have 
the  brewer  bottle  the  beer  at  a  fixed  price  for 
the  service,  was  not  entitled  to  sell  nnder  a  bo(- 
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tier's  license;   sadi  practice  being  an  eTasion  of 
the  liqoor  laws. 

[M.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  168;  Dec.  Dig.  §  154.*] 

Appeal  from  Criminal  Court  of  Baltlmote 
City;   James  M.  Ambler,  Judge. 

Frank  PhiUipB  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  DRNEE,  and  STOCKBKIDGB,  JJ. 

Thomas  J.  Mason,  of  Baltimore,  for  appel- 
lant Lindsay  C.  Spencer,  Asst.  State's  Atty. 
of  Baltimore,  £idgar  Allan  Poe,  Atty.  Gen. 
(William  F.  Broening,  State's  Atty.,  and  Har- 
ry W.  Nice,  Asst.  State's  Atty.,  both  of  Balti- 
more, on  the  brief),  for  the  State. 

PER  CURIAM..  The  court  is  of  opinion 
tliat  the  license  relied  on  by  the  traverser  be- 
ing a  license  for  conducting  a  bottling  busi- 
ness in  fermented  Uquors,  did  not  authorize 
him  to  sell  beer  bottled  at  the  bottling  plant 
of  the  George  Gunther,  Jr.,  Brewing  Com- 
pany of  Baltimore  county,  referred  to  in  the 
record.  For  reasons  to  be  hereafter  more  ful- 
ly stated,  the  Judgment  will  be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costa 

BOTD,  0.  J.  The  appellant  was  convicted 
of  seUiug  fermented  lager  beer  In  violation 
of  the  statute  applicable  to  Baltimore  city  re- 
lating to  the  sales  of  intoxicating  liquors. 
The  material  Question  for  our  consideration 
is  the  construction  of  the  provisions  of  article 
4  of  the  Code  of  Public  Local  Laws,  in  refer- 
ence to  a  license  "to  conduct  a  bottling  busi- 
ness by  selling  fermented  liquors  only,  and 
in  quantities  or  packages  not  less  than  twelve 
pint  bottles."  There  are  six  counts  In  the  in- 
dictment, and  the  traverser  filed  a  special 
plea  to  the  indictment  and  to  each  count 
thereof.  That  plea  was  demurred  to  by  the 
state,  and,  the  demurrer  having  been  sus- 
tained, a  plea  of  not  guilty  was  entered,  and 
an  agreed  statement  of  facts  was  filed.  As 
the  plea  and  the  agreed  statement  were  in- 
tended to  raise  the  same  question,  we  will 
not  discuss  them  separately  or  pass  on  any 
purely  technical  points  as  to  the  statements 
in  them. 

Section  667  of  article  4  of  the  Code  of  Pub- 
lic Local  Laws  provides  that: 

"No  person  shall  offer  for  sale  or  keep  for 
sale  in  the  city  of  Baltimore  any  intoxicating 
Uquors,  except  as  hereinafter  provided;  but 
this  shall  not  apply  to  soles  made  by  a  person 
under  a  provision  of  law  requiring  him  to  sell 
personal  property,  nor  to  sales  of  liquors  by 
wholesale,  nor  to  sales  by  the  maker,  brewer 
or  distiller  thereof,  nor  to  sales  by  bottlers  of 
fermented  liquors,  not  to  be  drunk  on  the  prem- 
ises; save  and  except  as  hereinafter  specially 
provided  in  reference  to  wholesale  dealers  and 
jobbers,  brewers,  distillers  and  bottleru,  in  sec- 
tion 688,  wherein  the  rights  and  duties  of  said 
classes  of  persons  ore  set  forth  and  defined." 


A  board  of  liquor  license  commlsdoners  for 
Baltimore  dty  is  provided  for,  and  section 
671  provides  that  no  licenses  to  sell  intoxi- 
cating liquors,  other  than  by  wholesale  trad- 
ers, distillers,  brewers,  rectifiers,  and  bot- 
tlers of  fermented  liquors,  shall  be  granted 
In  the  city  of  Baltimore  except  by  said  txwrd. 
Various  provisions  and  regulations  are  then 
prescribed  in  reference  to  licenses  to  be  grant- 
ed by  the  board,  and  section  688  (as  amended 
by  chapter  196  of  the  Acts  of  1908;  see  page 
620  of  the  act)  provides  that  distillers,  brew- 
ers, and  wholesale  dealers  or  Jobbers,  other 
than  wholesale  druggists,  shall  be  allowed  to 
sell  spirituous  liquors  in  quantltieB  of  not 
less  than  one  pint  each,  and  fermented  liq- 
uors In  packages  of  not  less  than  two  dozen 
pint  bottles,  or  12  quarts,  each,  but  in  no 
case  to  be  drunk  on  the  premises;  that  dis- 
tillers and  brewers  shall  require  no  licenses, 
and  wholesale  dealers  and  Jobbers  (other 
than  wholesale  druggists)  shall  be  entitled 
to  receive  a  license  uiran  applying  to  the 
clerk  of  the  court  of  common  pleas  and  pay- 
ing the  sums  named,  which  sum  after  May  1, 
1910,  was  $1,0(X>  per  annum.  That  section 
then  provides: 

"But  any  person,  copartnership,  or  corpora- 
tion (other  than  brewers,  who,  as  hereinbefore 
stated,  require  no  license)  may  be  licensed  to 
conduct  a  bottling  business  by^  sdling  ferment- 
ed liquors  only,  and  in  quantities  or  packages 
not  less  than  twelve  pint  bottles,  by  applymg 
direct  to  the  clerk  of  the  court  of  common 
pleas  and  paying  him" — 

the  sums  named,  which  sum  was  $160  ptt  an- 
num after  May  1,  1910. 

On  May  1,  1918,  a  license  was  granted  by 
the  clerk  of  the  court  of  common  pleas  "to 
Frank  Phillips,  of  1805  B.  Biddle  St.,  bottler 
of  fermented  liquors,  to  sell  fermented  liquors 
only  and  In  quantities  or  packages  not  less 
than  12  pint  bottles."  On  May  1,  1913,  the 
traverser  was,  and  had  been  for  a  long  time 
before  then,  a  bottler  of  soft  drinks,  such  as 
sarsaparilla,  soda,  ginger  ale,  eta,  with  a 
botUlng  plant  at  1805  E.  Biddle  St,  and  prior 
to  May  1,  1913,  he  bad  bottled  beer  at  that 
bottling  plant  but  had  not  done  so  since  then. 
The  beer  sold  by  him  as  charged  in  the  indict- 
ment was  bottled  at  the  bottling  plant  of  the 
George  Gunther,  Jr.,  Brewing  Company  in 
Higblandtown,  Baltimore  county.  He  had  a 
contract  with  that  comjwny  as  follows : 

"Whereas,  the  George  Gunther,  Jr.,  Brewing 
Company,  a  body  corporate  of  Baltimore  coun- 
ty, has  erected  at  its  brewery  a  plant  for  the 
bottling  of  beer  and  fermented  liquors  for  the 
use  of  licensed  bottlers  of  fermented  liquors. 
Now  this  agreement,  witnesseth:  That  I, 
Frank  Phillips,  being  a  licensed  bottler  of  Bal- 
timore city,  in  consideration  of  the  premises 
and  one  dollar  ($1.00),  in  hand  paid,  do  hereby 
contract  with  the  said  George  Gunther,  Jr., 
Brewing  Company  of  Baltimore  county  for  the 
use  of  said  bottling  plant  for  the  purpose  of 
bottling  beer  and  fermented  liquor  sold  by  me 
in  Baltimore  city.  It  is  further  agreed  that  I 
shall  purchase  the  beer  of  the  said  brewing 
company,  paying  therefor  five  dollars  and  for- 
ty cents  ($5.40)  per  barrel,  from  the.  vat,  and 
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shall  farther  pa^  the  said  brewing  company  two 
and  one-half  cents  ^%^)  per  dozen  bottles  for 
the  nse  of  the  said  bottlfng  pla|it  in  bottling 
said  beer." 

That  contract  was  signed  and  sealed  by 

Frank  Phillips,  and  beneath  his  signature 
was  an  Indorsement  of  the  acceptance  of  the 
contract  by  the  company. 

The  agreed  statement  shows  that  the  tra- 
verser sold  72  pints  of  fermented  lager  beer 
to  one  person  and  21  pints  to  another  on  June 
28,  1913,  and  for  bla  right  to  make  the  sales 
be  relies  on  the  license  and  contract  referred 
to  abore. 

Attorneys  for  both  sides  stated  that  they 
have  found  no  decision  exactly  in  point,  and 
It  was  conceded  that  the  case  must  depend 
upon  the  construction  of  the  statute.  It  seems 
to  us  that  such  construction  is  perfectly  plain 
and  simple.  The  license  itself  on  which  the 
traverser  relied  describes  him  as  a  "bottler 
of  fermented  liquors,"  but  we  cannot  under- 
stand how  it  can  be  said  that,  under  the 
agreed  statement  of  facts,  he  was  such,  with- 
in the  meaning  of  the  statute.  That  state- 
ment says,  "The  beer  sold  by  him  as  Charged 
in  the  Indictment  in  this  cause  was  bottled  at 
the  bottling  plant  of  the  George  Gunther,  Jr., 
Brewing  Company  In  Hlghlandtown,  Balti- 
more county,"  and  that  he  has  not  bottled 
any  beer  at  his  bottling  plant  since  the  1st  day 
of  May,  1913.  Under  his  contract  with  the 
brewli^  company,  he  agreed  to  pay  the  com- 
pany 16.40  per  barrel  for  the  beer  and  2% 
cents  per  dozen  bottles  for  the  use  of  the  bot- 
tling plant  in  bottling  said  beer.  The  record 
does  not  show  how  many  dozen  bottles  there 
are  tn  a  barrel  of  beer,  but,  if  we  assume,  for 
Illustration,  that  there  are  20,  then  the  tra- 
verser contracted  to  pay  |6.40  for  the  beer 
and  60  cents  for  bottling  it.  What  possible 
dlfTerenoe  would  it  have  made  if  he  had  sim- 
ply agreed  to  pay  $5.90  for  the  20  dozen  bot- 
tles of  beer?  If  he  simply  purchased  the  beer 
in  bottles  at  that  rate,  it  could  hardly  be  con- 
tended that  he  could  have  sold  it  under  a 
bottler's  license,  and  yet  it  is  claimed  tha:t, 
simply  because  he  paid  the  brewing  company 
so  much  per  barrel  for  the  beer  and  so  much 
per  dozen  for  bottling  it,  he  is  only  required 
to  pay  $160  per  annum  for  his  license.  Any 
one  buying  the  same  quantity  of  bottled  beer 
and  selling  it  would  have  been  required  to 
pay  $1,000  for  his  license,  and  of  course  the 
Legislature  never  intended  such  a  distinction 
to  be  made  between  the  ordinary  purchaser 
and  one  such  as  the  traverser  was  under  this 
contract 

The  statute  exempts  brewers  from  taking 
out  licenses,  and,  if  the  construction  contend- 
ed for  on  the  part  of  the  appellant  be  adopted, 
a  brewer  could  make  contracts  such  as  this 
with  dealers  all  over  the  city,  and  each  of 
them  could  sell  the  beer  of  such  brewer  on 
paying  $160  for  the  license,  while  a  dealer 


not  making  such  a  contract  would  have  to 
pay  $1,000.  It  is  true  that  under  the  $1,000 
Ucense  the  dealer  can  sell  other  liquors,  but 
It  is  equally  true  that  one  who  has  no  such 
contract  as  the  plaintifl  lias  cannot  sell  beer 
alone  unless  he  gets  a  license  for  which  he 
must  pay  $1,000,  while  the  plaintiff  could  sell 
It  upon  paying  $160  each  year  for  his  license, 
if  his  contention  be  sustained. 

Section  667  speaks  of  "sales  by  bottlers  of 
fermented  liquors,"  not  sales  by  those  who 
purchase  from  bottlers  of  fermented  liquors, 
and  section  688  provides  that  any  person,  co- 
partnership, or  corporation  "may  be  licensed 
to  conduct  a  bottling  business  by  selling  fer- 
mented liquors  only,"  etc.  The  traverser  did 
not  conduct  the  business  of  bottling  fermented 
liquors  to  be  sold  in  quantities  or  packages  of 
not  less  than  12  pint  bottles,  but  the  brewing 
company  conducted  the  bottling  business,  and 
the  traverser  was  simply  a  purchaser  from 
that  company.  If  the  traverser  was  only  re- 
quired to  pay  $160  for  his  business  under  the 
circumstances  mentioned,  then  any  person 
might  seU  fermented  liquors  under  a  similar 
Ucense  if  he  bought  the  beer  from  any  brew- 
er, and  paid  him  for  bottling  it,  whether  the 
brewery  was  in  or  out  of  this  state,  for.  Inas- 
much as  the  statute  exempts  brewers  from 
taking  out  licenses,  what  difference  could  it 
make  whether  the  brewery  was  located  in  or 
out  of  this  state?  The  statute  was  manifestly 
intended  to  apply  to  cases  where  the  licensee 
conducts  a  bottling  business  of  his  own,  and 
only  sells  fermented  liquors  which  he  bottles 
himself.  As  the  brewer  who  makes  the  beer 
is  exempted  from  taking  out  a  license  in  ot- 
der  to  sell  it,  the  Legislature  apparently 
deemed  it  proper  to  permit  one  engaged  in 
bottling  it  to  sell  It  under  a  license  at  a  much 
less  rate  than  would  be  charged  for  most  li- 
censes under  the  liquor  laws  of  Baltimore  city, 
probably  owing  to  the  fact  that  it  was  sup- 
posed that,  in  order  to  bottle  the  liquors  prop- 
erly, a  more  or  less  expensive  plant  would  be 
required.  Whatever  the  reasons  were,  how 
ever,  it  is  clear  that  the  Legislature  never  in- 
tended, not  only  to  exempt  brewers  from  pay- 
ing for  any  license,  but  to  enable  them  to  re- 
duce the  license  of  their  customers  from  $1,000 
to  $160  by  entering  into  a  contract  with  them 
to  bottle  the  beer  at  so  much  per  dozen  bottles. 

Of  course  the  fact  that  the  traverser  w*8  a 
bottler  of  soft  drinks  did  not  relieve  him,  for, 
without  stating  other  reasons,  the  statute 
providing  for  the  license  in  question  only  ap- 
plies to  the  sale  of  fermented  liquors  bottled 
in  the  plant  of  the  licensee  and  not  to  a  sale 
of  those  bottled  as  this  beer  was. 

Without  further  prolonging  this  opinion, 
the  reasons  given  are  sufficient  to  sustain  the 
conclusion  reached  by  us,  as  shown  by  the 
per  curiam  order  heretofore  filed,  by  which 
we  affirmed  the  Judgment  and  required  the 
appellant  to  pay  the  costs. 
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WESTMINSTER  MBTAIi  ft  FOUNDRY  CO, 

T,  COFFMAN  et  »1.    (No.  32.) 
(Court  of  Appeala  of  MarrUnd.    Jane  25, 1914.) 

SR-OFT  and  C0T7NTIB0I.ADC   (|  35*)— UNUQ- 

dudatid    Dakaoks — Bbxach   or   Conikact 

TO  Sbix. 

Damages  for  breach  of  contract  to  sell 
foods,  by  failure  to  deliver,  are  unliquidated, 
and  so  not  the  subject  of  set-off;  the  contract 
not  fixing  the  amount  thereof,  though  Uniform 
Sales  Act  (Ckxle  Pub.  Cir.  Laws,  art.  83,  |  88), 
states  the  measure. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Gounterclaim,  Cent.  Dig.  U  68-64;  Dec.  Dig. 
|35.»1 

Appeal  from  Circuit  Court,  Carroll  County; 
Wm.  H.  Forsythe,  Jr.,  Judge. 

Action  by  Andrew  K.  Coffman  and  another, 
against  the  Westminster  Metal  &  Foundry 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBIS0OE5, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
and  CONSTABLE,  JJ. 

Ivan  L.  HotC  and  ESdward  O.  Weant,  both 
of  Westmlnstesr,  for  appellant  F,  Neal 
Parke,  of  Westminster  (Lane  ft  Keedy,  of 
'  Hagerstown,  and  Bond  ft  Parke,  of  West- 
minster, on  the  brief),  for  appellees. 


PATTISON,  J.  The  suit  In  this  ease  was 
brought  against  the  appellant,  the  Westmin- 
ster Metal  ft  Foundry  Company,  by  the  ap- 
pellees, Andrew  K.  Coftman  and  Joe  Brenner, 
trading  as  the  Reliable  Junk  Company,  use 
ot  the  Maryland  Surety  &  Trust  Company. 

The  declaration  contains  the  common 
counts,  for  goods  bargained  and  sold,  for 
work  done  and  materials  provided,  for  money 
lent,  for  money  paid  by  the  plaintiff  to  the 
defendant  at  his  request,  for  money  received 
by  the  defendant  for  the  use  of  the  plaintiff, 
and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintlfF  on  accounts  stated 
between  them,  and  one  special  count,  for  goods, 
consisting  of  brass,  lead,  etc.,  sold  and  de- 
livered by  the  plaintiff  to  the  defendant  at 
the  times  and  for  the  prices  therein  named, 
under  a  contract  between  them.  The  defend- 
ant pleaded  thereto  "never  indebted"  and  set- 
off. The  plea  of  set-off  contains  the  common 
counts  for  goods  bargained  and  sold,  for 
gO|Ods  sold  and  delivered,  for  work  done  and 
nwiterlals  provided,  for  money  found  to  be 
due  by  the  plaintiff  to  defendant  on  accounts 
stated  between  them,  and  two  special  counts, 
numbered  therein  6  and  &    The  fifth  count 

ftllCSTCS ' 

"And  for  that  the  plaintiffs  on  the  17th  day 
of  July,  1912,  agreed  to  sell  to  the  defendant 
and  the  defendant  agreed  to  buy  of  the  plaintiffs 
30,000  pounds  of  red  brass  and  10,000  pounds 
heavy  yellow  brass,  to  be  delivered  by  the  plain- 
tiffs at  the  freight  depot  in  the  city  of  West- 
minster, in  Carroll  county,  Md.,  within  60  days 
from  date  of  agreement,  at  and  for  the  price  of 
12%  cents  per  pound  for  the  red  brass  and 
10  cents  per  pound  for  the  heavy  yellow  brass, 
and  the  defendant  says  that  it  was  at  all  times 
ready  and  willing  to  accept  and  pay  for  said  red 


I  brass  and  heavy  yellow  brass,  and  Qkat  It  mads 
frequent  demands  upon  the  plaintiff  for  the  de- 
livery of  the  same,  but  that  the  plaintiff  wholly 
failed  and  refused  to  make  said  delivery,  or  to 
perform  any  part  of  their  contract.  And  the 
defendant  further  says  that  because  of  the  said 
failure  and  refusal  on  the  part  of  the  said  plain- 
tiff, it  was  compelled  to  go  into  the  open  mar- 
ket and  purchase,  at  a  price  largely  in  excess 
of  the  agreed  price  aforesaid,  to  wit,  at  the 
rate  of  14H  cents  per  pound  of  red  brass,  simi- 
lar to  that  which  toe  said  plaintiff  so  as  afor«- 
said  sold,  but  failed  and  refused  to  deliver, 
and  at  the  rate  of  10^  cents  per  pound  of  heavy 
yellow  brass  similar  to  that  which  the  said 
plaintiff  so  as  aforesaid  sold,  but  failed  and  re- 
fused to  deliver." 

The  sixth  count  alleges: 

"And  for  that  the  plaintiff  on  the  10th  day 
of  December,  1912,  agreed  to  sell  to  the  defend: 
ant  and  the  defendant  agreed  to  buy  of  the 
plaintiff  60  tons  of  stove  plate  and  50  tons  of 
heavy  cast  iron,  to  be  delivered  by  the  plain- 
tiff at  the  property  of  the  Westmhister  Metal 
&  Foundry  Company  on  John  street,  in  the  city 
of  Westmmster,  in  Carroll  county,  Md.,  during 
the  months  of  December,  1912,  and  January, 
1913,  at  the  price  of  |10  per  ton  for  the  stove 
plate  and  $12  per  ton  for  the  heavy  cast  iron, 
and  the  defendant  says  that  it  was  at  all  times 
ready  and  willing  to  accept  and  pay  for  all  said 
stove  plate  and  heavy  cast  iron,  and  that  it 
made  frequent  demands  upon  the  plaintiff  for 
the  delivery  of  the  same,  but  that  the  plaintiff 
wholly  failed  and  refused  to  make  said  delivery 
or  to  perform  any  part  of  their  contract.  And 
the  defendant  further  says  that  because  of  the 
said  failure  and  refusal  on  the  part  of  the  plain- 
tiff it  was  compelled  to  go  into  the  open  market 
and  purchase  at  a  price  largely  in  excess  of  the 
agreed  price  aforesaid,  to  wit,  at  the  rate  of 
$14.76  per  tpn  for  stove  plate  similar  to  that 
which  said  plaintiff  so  as  aforesaid  sold,  and 
at  the  rate  of  $14.75  per  ton  for  the  heavy  cast 
iron  similar  to  that  which  the  said  plaintiff  so 
as  aforesaid  sold,  but  failed  and  refused  to  de- 
Uver." 


The  plalntlfC  demurred  to  said  fifth  and 
sixth  counts  of  the  defendant's  plea  of  set- 
off, and  the  demurrer  was  sustained.  The 
case  was  submitted  to  the  court  for  trial  upon 
issues  Joined  on  the  remaining  pleas,  and 
the  court,  sitting  as  a  Jury,  found  In  favor 
of  the  plaintiff,  and  Judgment  In  its  favor 
was  entered  upon  such  finding. 

The  main  question  involved  in  this  appeal 
is  whether  or  not  the  appellant's  set-off  is 
for  liquidated  or  unliquidated  damages.  It 
is  well  established  by  the  law  of  this  state 
that  If  such  damages  are  unliquidated,  then 
they  cannot  be  so  pleaded.  The  defense  of 
set-off  is  unknown  to  the  common  law,  and 
owes  its  origin  altogether  to  statute. 

Section  12  of  arUcle  75  of  the  Code  of 
Public  General  Laws  of  1912  provides: 

"In  any  suit  brought  on  any  judgment  or 
bond  or  other  writing  sealed  by  the  party,  if  the 
defendant  shall  have  any  demand  or  claim 
against  the  plaintiff,  upon  judgment,  bond  or 
other  instrument  under  seal,  or  upon  bill  of  ex- 
chauge,  check,  *  *  *  he  shall  be  at  liberty 
to  iile  such  demand,  or  claim  in  bar,  or  plead 
the  same  in  discount  of  the  plaintifTs  daim. 
and  judgment  for  the  excess  of  the  one  claim 
over  the  other,  as  each  is  proved,  with  costs  of 
suit,  shall  be  given  for  the  plaintiff  or  the  de- 
fendant, according  as  such  excess  is  found  in  te- 
vor  of  the  one  or  the  other  of  these  patties, 
if  such  excess  be  sufficient  to  support  a  jnd^- 
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ment  in  the  court  where  the  cause  is  tried  ac- 
cording to  its  established  jurisdiction,"   etc. 

Section  13  of  the  same  article  appUes  to 
suits  upon  simple  contracts. 

The  object  of  allowing  this  defense  Is  to 
prevent  circuity  of  action  and  to  enable  the 
parties  to  adjust  in  one  suit  claims  which 
at  common  law  could  not  be  settled  without 
two  or  more  actions.  And  it  may  be  stated 
in  general  terms  that  to  authorize  a  set-off, 
the  debts  must  be  mutual,  must  be  between 
the  parties  in  their  own  rights,  must  be  the 
same  kind  or  quality,  and  be  eerWn  and 
clearly  ascertained  or  liquidated.  1  Poe's 
Pleading,  S  613;  Smith  v.  Washington  Gas- 
light Co.,  31  Md.  12,  100  Am.  Dec.  49 ;  Hearn 
v.  Cullin,  64  Md.  633;  Steuart  t.  Chappell,  98 
Md.  527,  57  Atl.  17. 

We  must  therefore,  in  dedding  tills  appeal, 
determine  whether  the  claim  of  set-off  In  this 
case  is  for  liquidated  or  unliquidated  dam- 
ages. 

This  court  has,  in  a  number  of  cases,  laid 
down  the  rule  to  be  aiH>lied  In  ascertaining 
whether  the  claim  made  is  for  liquidated  or 
unliquidated  damages.  In  most  Instances  the 
question  has  arisen  in  attachment  proceed- 
ings. NeverthelesB,  we  think  the  rule  or 
test  applied  In  those  cases  may  be  properly 
applied  in  this  case,  inasmuch  as  the  question 
there  decided  was  whether  the  claim  made 
was  one  for  liquidated  or  unliquidated  dam- 
ages, and  tbat  is  the  sole  question  here. 

The  rule  is  stated  in  the  case  of  Dlrickson 
V,  Showell,  79  Md.  49,  28  Atl.  896,  where  the 
attachment  was  quashed  upon  the  ground 
that  the  claim  was  for  unliquidated  damages, 
not  that  an  attachment  could  not  have  been 
Issued  for  the  recovery  of  such  damages, 
but  because  no  bond  had  been  given  by  the 
plaintiff,  as  required  by  the  statute  in  cases 
of  unliquidated  damages.  The  court,  in 
discussing  the  contract  In  that  case,  said: 

"Is  this  a  claim  for  unliquidated  damages, 
where  the  measure  or  standard  of  the  damages  is 
not  fixed  by  the  contract  itself  7  If  the  contract 
itself  fixes  the  amount  due,  or  aSords  by  its 
terras  a  certain  measure  for  ascertaining  that 
amount,  an  attaohmcnt  will  lie  if  the  necessary 
jurisdictional  facts  appear;  and  the  test  is 
whether  the  contract  furnishes  a  standard  by 
which  the  amount  of  the  indebtedness  or  damag- 
es may  be  determined  with  sufficient  certainty 
to  permit  the  plaintiff  to  verify  his  claim  by  affi- 
davit. Wilson  V.  Wilson,  8  Gill,  192  [50  Am. 
Dec.  685];  Fisher  v.  Conseqiia,  2  Wash.  C. 
C.  382  [Fed.  Cas.  No.  4,816];  Warwick  v. 
Chase  et  al.,  23  Md.  154;  McAllister  v.  Eich- 
engreen.  34  Md.  ."54;  Williams,  Garnishee,  v. 
Jones,  38  Md.  555:  Orient  Ins.  Co.  v.  An- 
drews &  Locke,  66  Md.  371  [7  Atl.  693]." 

To  these  may  be  added  the  cases  of  Steuart 
T.  Chappell,  98  Md.  527,  57  Atl.  17,  and  BUck 
V.  Mercantile  Trust  &  Deposit  C!o.,  113  Md. 
487,  77  Atl.  844. 

It  was  said  by  our  predecessors  in  Warwick 
T.  Gtiase,  supra,  that: 

"In  Fisher  v.  Consequa,  2  Wash.  C.  C.  382 
[Fed.  Cas.  No.  4,816],  the  contract  was  to  de- 
liver teas  of  a  certain  quality,  and,  on  failure 
to  do  so,  to  pay  the  difference  between  teas  of 
such  a  quality  and  such  as  should  be  delivered. 
There  the  standard  was  fixed  by  the  contract, 


and  so,  also,  in  Wilson  v.  Wilson,  8  Gin,  192 
[50  Am.  Dee.  686].  In  the  case  of  Clark  v. 
Wilson,  3  Wash.  O.  C.  560  [Fed.  Cas.  No. 
2341],  where  an  attachment  had  issued  to  re- 
cover damages  for  the  nonperformance  of  the 
stipulations  of  a  charter  party,  the  court,  after 
reviewing  the  case  of  Fisher  &  Consequa,  dis- 
solved the  attachment,  because  the  contract  did 
not  show  a  standard  by  which  the  damages,  con- 
sequent upon  its  violation,  were  to  be  ascertain- 
ed. As  we  have  said,  the  proposition  generally 
stated  is  that  the  standard  must  be  shown  by 
the  contract,  without  the  aid  of  inferences  from 
extrinsic  facts  or  circumstances." 

The  contracts  referred  to  and  set  np  in  tbe 
defendant's  plea  of  set-off,  and  under  which 
be  attempts  therein  to  recover  for  breaches 
of  them,  are  separate  and  distinct  from  the 
contract  under  which  tbe  plaintiff  is  seeking 
to  recover.  Tbe  measure  of  damages  for 
breaches  of  each  of  these  two  separate  con- 
tracts Is  defined  and  established  by  the  Uni- 
form Sales  Act  (section  88,  article  83,  of  the 
Code  of  1912)  which  is  as  follows: 

"(1)  Where  the  property  in  the  goods  has  not 
passed  to  the  buyer,  and  the  seller  wrongfully 
neglects  or  refuses  to  deliver  the  goods,  the  buy- 
er may  maintain  an  action  against  the  seller  for 
damages  for  nondelivery. 

"(2)  The  measure  of  damages  is  the  loss  direct- 
ly and  naturally  resulting  in  the  ordinary  course 
of  events,  from  the  seller's  breach  of  contract. 

"(3)  Where  there  is  available  market  for  the 
goods  in  question,  tbe  measure  of  damages,  in 
tbe  absence  of  special  circumstances  showing 
proximate  damages  of  a  greater  amount,  is  the 
difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time 
or  times  when  they  ought  to  have  been  deliver- 
ed; or  if  no  time  was  fixed,  then  at  the  time 
of  the  refusal  to  deliver." 

Tbe  defendant  contends  that  the  damages 
for  the  breach  of  these  contracts  are  liquidat- 
ed and  not  unliquidated;  "that  nothing  re- 
mains uncertain  or  speculative  as  to  such 
damages."  In  support  of  its  contention  the 
defendant  cites  us  to  tbe  case  of  Wilson  v. 
Wilson,  supra.  That  case,  in  our  opinion, 
however,  differs  widely  from  the  case  before 
us,  and  in  distinguishing  it  from  that  case  we 
caimot  do  better  than  use  the  apt  and  appro- 
priate language  and  sound  reasoning  of  this 
court  in  the  case  of  Smithson  &  Owens  v.  U. 
S.  Telegraph  Co.,  29  Md.  166,  in  distinguish- 
ing that  case  from  the  Wilson  Case,  which 
applies  with  equal  force  to  this  case.  This 
court  there  said,  in  speaking  of  the  Wilson 
Case: 

"The  amount  of  the  damages  was  fixed  by  the 
contract ;  or,  what  was  tbe  same  thing,  the  con- 
tract furnished  a  standard  by  which  they  could 
be  certainly  ascertained.  The  contract  was, 
that  Tinsley  &  Co.  were  to  guarantee  the  inspec- 
tion of  the  flour  which  they  were  to  deliver,  and 
if  it  would  not  pass  superfine,  then  Wilson  was 
to  furnish  them  with  the  inspector's  certificate 
of  the  flour  as  passed  by  him,  and  Tinsley  & 
Co.  were  to  make  such  deductions  as  was  cus- 
tomary between  tbe  different  qualities  of  flour 
in  tbe  place  where  the  flour  might  be  inspected 
and  superfine  flour.  It  was  shown  that  the  flour 
did  not  pass  superfine,  and  that  the  difference 
in  the  value  of  the  flour,  according  to  tbe  cus- 
tom of  the  place  where  it  was  inspected,  was  50 
cents  per  barrel.  The  court,  in  speaking  of  the 
damages  in  that  case,  say:  'They  were  as  easily 
ascertained  as  the  value  of  goods  sold  where  no 
price  was  fixed  as  value.    The  standard  was  so 
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dearly  ascertained  hj  the  contract  itselt  as  to 
enable  the  plaintiff  to  aver  it  in  hia  affidavit.' 
There  is,  we  think,  a  broad  distinction  between 
this  case  in  8  Gill  and  the  case  before  us,  and, 
so  far  from  sustaining  the  proposition  of  the 
plaintiff,  is  an  authority  against  him.  •  •  • 
Wilson  could  have  charged  no  greater  sum  than 
60  cents  per  barrel;  that  was  the  amount  of 
damages  agreed  and  fixed  upon  so  soon  as  the 
inspector  should  certify.  Tinsley  &  Co.  could 
daim  to  pay  no  less,  and  if  a  jury  had  been 
called,  they  could  have  assessed  neither  more  nor 
less.  The  mode  of  ascertaining  the  amount  was 
just  as  certainly  fixed  by  the  contract,  so  that 
there  could  be  no  difficulty  in  ascertaining  the 
amount  and  reducing  it  to  a  certain  sum  by 
force  of  the  contract.  There  could  have  been 
no  circumstances  adduced  to  alter  the  amount; 
the  damages  were  therefore  liquidated  and  as- 
certained. •  •  •  Not  BO  in  this  case;  no 
stipulation  was  made  by  the  defendants  that 
they,  in  the  event  of  such  and  such  a  failure, 
would  pay  so  much^  to  be  ascertained  f  nm  fixed 
data  by  some  particular  persons,  the  lnw  fixed 
the  contract  between  these  parties.  »  •  • 
They  might  •  •  •  have  had  many  defenses 
to  offer  in  proof,  either  to  exonerate  them  from 
liability  altogether,  or  to  mitigate  the  damages ; 
surely  damages,  which  may  be  gotten  rid  of  al- 
together or  mitigated  by  proof  ot  circumstances, 
cannot  be  liquidated." 

A  case  much  like  the  one  before  ns  la  God- 
kin  V.  Bailey,  74  N.  J.  Law,  655, 65  AtL  1032, 
L.  R.  A.  (N.  S.)  1134.  In  that  case  the  plaintiff 
sued  in  assumpsit  for  the  price  of  goods  sold 
and  delivered.  The  defendants  pleaded  the 
general  issue  and  set-off.  The  set-off  claimed 
by  them  was  the  difference  in  price  paid  by 
them  for  lumber  which  the  plaintiff  bad 
failed  to  deUrer.  The  statute  of  that  state 
upon  which  the  court  rested  its  decision  au- 
thorizes the  set-off  of  demands  which  are  not 
for  unliqaldated  damages.  The  court  there 
said: 

"In  the  case  at  bar,  •  •  *  the  claim  of  the 
defendants  was  for  the  difference  between  the 
contract  price  and  the  price  actually  paid  by 
them.  •  •  •  Such  is  not  the  rule.  The  tnie 
measure  of  damages,  as  stated'  by  Benjamin 
on  Sales,  is  the  difference  between  the  contract 
price  and  the  value  of  the  goods  at  the  date 
fixed  for  delivery.  The  value  is  prima  facie 
the  market  price,  but  there  may  be  cases  where 
there  is  no  market,  and  the  value  must  be  other- 
wise determined,  for  example,  by  the  price  of 
the  best  substitute  procurable.  Benjamin,  Sales, 
5  Eng.  Ed.  987.  *  •  •  Even  in  cases  where 
there  may  be  said  to  be  a  market  price,  the  de- 
termination of  that  price  involves  a  considera- 
tion of  the  identity  in  the  quality  of  the  goods 
and  an  allowance  for  differences  in  prices  ac- 
tually paid,  which  vary  from  day  to  day,  and 
with  the  skill  in  bargaining  of  the  vendor  and 
the  pnrchaser  in  each  case.  The  market  price 
must  often,  if  not  usually,  be  determined  by  a 
jury  in  view  of  the  different  elements  which  may 
cause  variations  in  any  particular  case.  The 
final  result  must  be  uncertain,  and  the  damages 
are  therefore  unliquidated." 

Our  attention  has  been  called  to  the  case  of 
Kelley,  Maus  &  Co.  v.  Matthew  Caffrey,  79 
111.  App.  278,  in  which  that  conrt  held  that 
damages  like  those  now  under  consideration 
were  liquidated  and  not  unliquidated,  but 
later  In  Horn  v.  Noble,  95  lU.  App.  99,  the 
conrt  decided  that  such  damages  were  un- 
liquidated, and  still  later  the  Supreme  Court 
of  lUlnois  in  Higbie  ▼.  Rnst,  211  lU.  333,  71 


N.  B.  1010, 103  Am.  St  Repi,  204,  treated  such 
damages  as  unliquidated. 

The  damages  claimed  in  the  defendant's 
set-off  plea  are,  we  think,  unliquidated,  and 
were  not  properly  pleaded  in  this  case,  and 
therefore  the  court  below  committed  no  error 
in  its  rulings  upon  the  demurrers,  and  we 
will  affirm  the  judgment 

Judgment  affirmed,  with  costs  to  the  appel- 
lees. 

(la  Hd.  my 

BOARD  OF  SCHOOL  COM-RS  OF  CARO- 
LINE COUNTY  V.  MORRIS.    (No.  8.) 

(Court  of  Appeals  of  Maryland.    June  24, 
1914.) 

MANDAiras  (I  67*)— PBOCEEniNos  of  Pttbuo 
Officebs  —  Statb  BoABn  of  Education  — 
Scope  of  Rbuedt. 

Code  Pub.  Civ.  Laws,  art  77,  f  11,  pro- 
vides that  the  board  of  education  shall  cause  the 
provisions  of  the  article  to  be  carried  into  effect 
and  may,  if  necessary,  institute  legal  proceed- 
ings for  that  purpose,  and  that  they  shall  ex- 
plain the  true  intent  and  meaning  of  the  law, 
and  shall  decide  without  expense  to  the  parties 
all  controversies  that  arise  under  it ;  their  deci- 
sion being  final.  Section  26  authorizes  the 
board  of  coimty  school  commissioners  to  con- 
solidate schools  when,  in  their  judgment  con- 
solidation is  practicable,  and  to  arrange  for  and 
pay  charges  for  transporting  pupils  to  and  fro, 
while  section  43  declares  that  in  every  school- 
house  district  in  each  county  there  shall  be 
kept  for  ten  months  in  each  year,  if  possible, 
one  or  more  schools,  according  to  population. 
Beld,  that  the  state  board  of  education  has  gen- 
eral vlsitorial  power  over  the  schools,  and  hence, 
where  the  board  of  county  school  commissioners 
consolidated  two  schools,  providing  for  traaa- 
portation  of  pupils  from  one  to  the  other,  prop- 
erty owners  aggrieved  must  present  their  griev- 
ance to  the  state  board  of  education,  and  man- 
damus will  not  lie  to  question  the  determination 
of  the  county  board,  for  the  question  is  not  a 
purely  legal  one,  but  involves  the  exercise  of 
discretion. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  67.*] 

Appeal  from  Circuit  Court,  Caroline  Coun- 
ty; Albert  (Nonstable,  Wm.  H.  Adldna,  and 
Philemon  B.  Hopper,  Judges. 

"To  be  officially  reported." 

Application  by  George  W.  Morris  against 
the  Board  of  School  Commissioners  of  Caro- 
line County  for  a  writ  of  mandamus.  From 
an  order  sustaining  a  demurrer  to  the  an- 
swer, respondent  appeals.  Order  reversed, 
and  petition  dismissed. 

Argued  before  BOYD,  G.  J.,  and  BURKE, 
THOMAS.  URNER,andSTOOKBBIDGB,JJ. 

Reuben  Garey  and  Fred  R.  Owens,  both 
of  Denton,  for  appellant  Charles  F.  Harley, 
of  Baltimore  (T.  Alan  Goldsboron^,  of  Den- 
ton, on  the  brief),  for  appellee. 

BURKE,  J.  This  Is  an  appeal  by  the 
board  of  county  school  commissioners  of  Car- 
oline county  from  an  order  of  the  circuit 
conrt  of  that  county  directing  a  writ  of 
mandamus  to  issue  commanding  it  to  open 
for  pupils  on  September  15,  1913,  and  keep 
open  tiiroughout  the  scholastic  year,  as  in 
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previous  yean  and  la  tbe  nsnal  way,  the 
Boonsboro  Bchool,  In  that  coouty.  The  or- 
der appealed  from  was  passed  on  October  13, 
1913. 

Tbe  petition  for  the  wilt  was  filed  by 
George  W.  Morris,  of  Caroline  county.  It 
alleged  that  the  appellant,  claiming  to  act 
under  the  power  conferred  upon  It  by  sec- 
tion 25  of  article  T7  of  the  Code,  had  resolv- 
ed to  consolidate  the  Boonsboro  school  with 
«  school  In  the  town  of  Rldgely  In  CaroUne 
-county,  and  not  to  open  the  Boonsboro  school 
for  the  scholastic  year  1013.  The  section  of 
the  Code  above  referred  to,  under  which  the 
Appellant  claimed  the  power  to  consolidate 
the  schools,  is  as  follows: 

"25.  The  board  of  county  school  commiaslon- 
■ers  shall  have  the  general  superviaion  and  con- 
trol of  all  the  schools  in  their  respective  coun- 
ties ;  they  ^all  build,  repair  and  furnish  school- 
bouses  ;  they  shall  purchase  and  distribute  tezt- 
iKioks;  they  shall,  after  advising  with  the  prin- 
cipal of  the  school  to  which  tbe  teacher  is  to  De 
appointed,  appoint  all  assistant  teachers;  they 
shall  have  authority  to  consolidate  schools  when, 
in  their  judgment,  consolidation  is  practicable 
«nd  desirable,  and  to  arrange  for  and  to  pay 
charges  of  transporting  pupils  to  and  from  such 
schools,  and  shall  perform  such  other  duties  as 
may  be  necessary  to  secure  an  efficient  admiu- 
istratioD  of  the  public  school  system,  subject 
to  the  provisions  of  this  article." 

The  petition  further  alleged  that  the 
Boonsboro  school  bad  been  established  for 
more  than  20  years,  was  located  in  a  school- 
honse  district  established  in  accordance  with 
article  77,  {  27,  of  the  Code,  and  was  tbe 
only  school  in  that  schoolhouse  district ;  that 
said  school  had  always  kept  up  its  student 
attendance  average  well  above  ten  pupils,  as 
required  by  article  77,  t  48,  of  tbe  Code; 
that  it  was  quite  possible  for  said  Boons- 
boro school  to  open  on  the  15th  of  September, 
1913,  when  the  schools  in  Caroline  county 
would  be  opened,  and  to  be  kept  open  during 
the  scholastic  year  as  other  schools.  It  fur- 
ther alleged  that  tbe  patrons  of  tbe  Boons- 
boro sctaool,  of  which  the  petitioner  was  one, 
■were  opposed  to  its  abandonment,  and  that 
there  were  no  reasons  for  closing  the  school 
and  depriving  the  t)eople  of  said  schoolhouse 
district  of  tbe  convenient  and  satisfactory  ed- 
ucational advantages  that  the  said  school  had 
furnished  for  so  many  years,  and  would  sat- 
isfactorily furnish  them  if  kept  open;  that 
no  provision  had  been  made  for  closed,  warm 
wagons  for  conveyance  to  and  from  Rldgely 
school;  that  the  pupils  would  not  be  taken 
up  from  and  put  down  at  their  own  door, 
but  at  various  points,  in  some  cases  as  much 
as  IVi  miles  from  the  home  of  the  pupil; 
that  no  provision  was  made  for  the  arrival 
of  the  wagon  at  the  various  points  designat- 
ed at  any  particular  time,  so  that  tbe  pupils 
would  have  to  wait  in  tbe  weather  for  the 
wagon  to  pass ;  that  it  would  take  from  one 
hour  to  two  hours  for  the  wagon  to  make 
tbe  trip  one  way ;  that  the  wagon  would  not 
leave  Rldgely  on  tbe  return  tilp  until  after 
4  o'clock,  so  that  pupUs  in  primary  grades 
■would  bare  to  wait  from  half  past  2  in  or- 


der to  start  home;  that  the  appellant  had 
approved  section  124A  of  chapter  173  of  tlie 
Laws  of  Maryland  1912,  and  appointed  at- 
tendance officers  for  its  enforcement  as  pro- 
vided for  by  said  chapter  173. 

Tbe  court  passed  a  nisi  order  upon  tbe 
petition  requiring  tbe  appellant  to  show 
cause  why  the  writ  should  not  be  issued  as 
prayed.  Hie  api)ellant  demurred  to  the  pe- 
tition, and,  its  demurrer  being  overruled.  It 
filed  an  answer.  In  the  view  we  take  of 
the  case  it  is  unnecessary  to  set  forth  fully 
the  averments  of  the  answer.  It  denied 
many  of  the  allegations  of  the  petition,  but 
averred  that  the  consolidation  of  the  Boons- 
boro school,  which  it  proposed  to  make,  with 
a  school  in  the  town  of  Rldgely  would  fur- 
nish the  patrons  of  tbe  former  school  much 
greater  educational  advantages.  It  averred 
that: 

"It  believes  that  under  the  law  it  has  the 
right  to  do  what  it  proposes  to  do  in  tbe  prem- 
ises, and  that  it  would  be  greatly  to  the  ad- 
vantage of  the  pupils  concerned  if  it  be  permit- 
ted to  fully  carry  out  what  it  proposes  to  do  re- 
specting this  school." 

The  petitioner  demurred  to  tbe  answer. 
The  demurrer  was  sustained,  <tnd  tbe  order 
from  which  this  appeal  was  taken  was  then 


Section  11«  art  77,  of  tbe  Code  provides 
that: 

"The  state  board  of  education  shall,  to  the 
best  of  their  ability,  cause  the  provisions  of  this 
article  to  be  carried  into  effect,  and  may,  if 
necessary,  institute  legal  proceedings  for  that 
purpose  with  tbe  direction  and  advice  of  the  At- 
torney General ;  *  *  *  they  shall  explain  the 
true  intent  and  meaning  of  the  law,  and  they 
shall  decide  without  expense  to  the  parties  con- 
cerned all  controversies  and  disputes  that  arise 
under  it,  and  their  decision  shall  be  final." 

One  of  tbe  provisions  of  article  77,  wbldi 
it  is  tbe  duty  of  tbe  state  board  to  cause  to 
be  carried  into  effect,  is  section  43,  which 
reads  as  follows: 

"In  ever;  schoolhouse  district  in  each  county, 
established  as  hereinafter  provided,  there  shall 
be  kept  for  ten  months  in  each  year,  if  pos- 
sible, one  or  more  schools,  according  to  popula- 
tion, which  shall  be  free  to  all  white  youths 
over  six  and  under  twenty-one  years  of  age." 

From  the  allegationB  of  the  petition  It  is 
obvious  that  the  question  Involved  in  this 
case  ccmcerns  the  proper  administration  of 
the  schools  of  Caroline  county.  In  Wiley  v. 
School  Commissioners,  51  Md.  401,  the  pow- 
er conferred  upon  state  board  of  education 
by  section  11  of  article  77  was  declared  to 
be  a  "visitatorial  power  of  tbe  most  compre- 
hensive character,"  and  one  that  is  "in  its 
nature  summary  and  exclusive."  Judge  Al- 
vey,  speaking  for  tbe  court  in  that  case,  fur- 
ther said: 

"In  delivering  the  judgment  in  St.  John's  Col- 
lege V.  Toddington,  1  Burr.  159,  200,  Lord 
Mansfield  said  that  'the  visitatorial  power,  if 
properly  exercised,  without  expense  or  delay,  is 
useful  and  convenient  to  colleges ;  and  it  is  now 
settled  and  established  that  the  jurisdiction  of 
a  visitor  is  summary  and  without  appeal  from 
it.'  And  it  may  be  added  that  such  power  is 
not  more  useful  and  convenient  to  colleges  than 
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to  other  well-organized  educational  establish- 
menta  If  every  dispute  or  contention  among 
those  intrusted  with  the  administration  of  the 
system,  or  between  the  functionaries  and  the 
patrons  or  pupils  of  the  schools,  offered  an  occa- 
sion for  a  resort  to  the  courts  for  settlement, 
the  working  of  the  system  would  not  only  be 
greatly  embarrassed  and  obstructed,  but  such 
contentions  before  the  courts  would  necessarily 
be  attended  with  great  costs  and  delay^  and  like- 
ly generate  such  intestine  heats  and  divisions  as 
would,  ia  a  great  degree,  counteract  the  benefi- 
cent purposes  of  the  law.  It  is  to  obviate  these 
consequences  that  the  visitatorial  power  is  con- 
ferred ;  and  wherever  that  power  exists,  and  is 
comprehensive  enough  to  deal  with  the  questions 
involved  in  an  existing  controversy,  as  is  the 
case  here,  courts  of  equity  decline  all  interfer- 
ence, and  leave  tbe  parties  to  abide  the  sum- 
mary decisions  of  those  clothed  with  tbe  visita- 
torial authority." 

Tbe  doctrine  announced  In  that  case  has 
'never  been  departed  from  or  questioned.  It 
was  applied  in  the  cases  of  Shober  t.  Coch- 
ran, 53  Md.  644;  Underwood  t.  School  Board, 
103  Md.  181,  63  Atl.  221 ;  and  In  tbe  Board 
of  County  School  CommissloDers  of  Prince 
Georges  County  v.  Manning,  90  Atl.  839,  de- 
cided March  19,  1914.  In  each  of  these  cas- 
es it  was  distinctly  held  that  when  the  con- 
troversy or  dispute  is  one  involving  the  prop- 
er administration  of  the  public  school  system 
of  the  state  the  court  has  no  power  to  inter- 
fere, and  that  all  such  questions  must  be 
referred  to  and  finally  settled  by  the  state 
board  of  education.  In  the  last-cited  case 
Judge  Thomas,  referring  to  disputes' concern- 
ing the  administration  of  the  public  school 
system,  said: 

"The  determination  of  the  state  board  in  such 
cases  Is  final,  and  the  courts  have  no  authority 
to  pass  upon  the  merits  of  the  oontroverqr  for 
the  purpose  of  affirming  or  reversing  their  de- 
cisions. The  statute  requires  the  state  board 
to  decide  all  controversies  arising  under  the 
public  school  law  without  expense  to  the  par- 
ties concerned,  and  the  wisdom  of  that  legisla- 
tion is  illustrated  in  this  case.  Such  contro- 
versies in  the  courts,  not  only  greatly  embarrass 
the  orderly  and  successful  administration  of  the 
public  school  system,  but  impose  heavy  burdens 
and  costs  upon  the  parties  interested." 

When  a  purely  legal  question  Is  involved, 
as  m  Dner  y.  Dashlell,  91  Md.  660,  47  Atl. 
1040,  and  School  Commissioners  v.  Henkel, 
117  Md.  97,  83  Atl.  89,  the  court  has  power 
to  determine  it,  but  we  know  of  no  case  in- 
volving, as  this  does,  a  question  of  school  ad- 
ministration where  the  conit  has,  under  the 


existing  law,  undertaken  to  decide  it  The 
appellee  relies  upon  section  4S  of  article  77 
to  support  the  Jorisdictiou  of  tbe  lower 
court ;  but  we  do  not  regard  that  section  as 
imposing  a  mandatory  and  imperative  duty 
upon  the  appellant,  under  all  circumstances, 
to  keep  the  Boonsboro  school  cqpen.  Some- 
thing is  left  to  its  judgment  in  respect  to 
that  matter.  The  state  board,  which  is  charg- 
ed with  the  duty  of  explaining  "the  true  In- 
tent and  meaning  of  the  law,"  has  full  power 
to  advise  tbe  school  board  with  respect  to 
tbe  proposed  consolidation,  and  to  correct 
any  erroneous  action  it  may  take.  The  stat- 
utes under  which  the  present  school  system 
of  the  state  is  organized  have  provided  the 
mode  and  agency  for  settling  all  such  ques- 
tions as  this  without  resort  to  the  court 
(Wiley's  Case,  supra) ;  and,  while  tbe  dispute 
between  the  patrons  of  this  school  and  the 
school  boacd  to  to  be  regretted,  the  allega- 
tions of  the  petition  furnish  no  grounds  for 
the  interference  of  the  court 

Being  of  opinion  that  tbe  demurrer  to  the 
I)etition  should  have  been  sustained,  the  or- 
der appealed  from  will  be  reversed,  and  the 
petition  dismissed. 

Order  reversed,  and  petition  dismissed, 
with  costs  to  tbe  appellant 


(12S  Md.  t98> 

BOARD  OP  SCHOOL  OOM-RS   OF  CARO- 
LINE COUNTY  V.  ROE.    (No.  7.) 

(Court  of  Appeals  of  Maryland.    June  25, 
1914.) 

Appeal  from  Circuit  Court,  Caroline  County ; 
Albert  Constable,  Wm.  H.  Adkins,  and  Phile- 
mon B.  Hopper,  Judges. 

"To  be  officially  reported." 

Mandamus  by  Clapton  Roe  against  the  Board 
of  School  Commissioners  of  Caroline  County. 
From  an  order  granting  relief,  defendant  ap- 
peals.    Reversed,  and  petition  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  URNEB,  and  STOCKBRIDGB,  JJ. 

Reuben  Garey  and  Fred  R.  Owens,  both  of 
Denton,  for  appellant  Charles  F.  Harley,  of 
Baltimore  (T.  Alan  Goldsborough,  jat  Denton, 
on  the  brief),  for  appellee. 

BURKE,  J.  For  the  reasons  stated  in  the 
opinion  filed  in  the  case  of  the  Board  of  County 
School  Commissioners  of  Caroline  County  v. 
Morris,  No.  6,  91  Atl.  718,  the  order  appealed 
from  is  reversed,  and  the  petition  dismissed, 
with  costs  to  the  appellant 
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(St  N.  J.  Bq.  65S) 

CAMPBELL  et  al.  v.  MAGIE  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  16,  1914.) 
Wills    (j   614*)— Constbuotion— Devise  to 
Widow— Life  Estate. 

Testator  gave  to  his  executors  and  trus- 
tees power  to  sell  his  real  estate,  provided  that 
any  property  acquired  by  testator  for  a  resi- 
dence should  not  be  sold  without  the  consent 
of  his  widow.  The  next  paragraph  of  his 
will  declared  that  in  case  any  residence  should 
be  so  sold,  or  it  be  did  not  have  such  a  resi- 
dencer  at  his  death,  his  executors  and  trustees 
could,  at  the  widow's  request,  purchase  such 
residence  for  her  out  of  the  residue  of  his  es- 
tate, directing  them  to  pay  out  of  the  income 
of  the  estate  all  taxes,  assessments,  and  expens- 
es for  insurance  and  ordinary  repairs  on  any 
property  used  by  the  widow  as  a  residence. 
By  another  clause  testator  devised  the  residue 
of  his  estate  to  his  widow,  with  power  of  dis- 
position of  $100,000,  giving  such  sum  in  default 
of  such  disposition  to  the  widow's  heirs  at  law, 
then  providing  that  on  the  widow's  death^  the 
"balance  of  said  rest,  residue,  and  remauder 
of  his  estate"  should  be  held  in  trust  for  cer- 
tain objects,  directions  being  given  as  to  spe- 
cific trusts  and  legacies  that  they  be  paid  out 
of  the  "balance  of  said  rest,  residue  and  re- 
mainder."' Held,  that  since  the  provisions  of 
such  section  made  an  express  gift  of  the  en- 
tire residue  in  which  the  widow  had  a  life  es- 
tate, with  the  exception  only  of  the  $100,000, 
of  which  she  had  the  testamentary  disposition, 
property  purchased  by  the  executors  and  ttus- 
tees  for  a  residence  for  the  widow  under  such 

{>rior  provisions  of  the  will  passed  to'  her  for 
ife  only,  and  not  in  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1393-1416;   Dec  Dig.  «  614.»1 

Appeal  from  Court  of  Chancery. 

Bill  by  Adam  Campbell  and  others  as  ex- 
ecutors, etc.,  of  the  wUl  of  Alexander  Malt- 
land,  deceased,  against  Margaret  McC.  Magle 
and  others.  From  a  decree  in  favor  of  com- 
plainants, defendants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Edward  M. 
Colle,  Advisory  Master : 

This  bill  is  filed  to  quiet  the  title  of  the  com- 
plainants to  property  which  they  purchased 
pursuant  to  the  eleventh  section  of  the  will 
of  Alexander  Maitland,  as  against  the  claim 
of  the  devisee  under  the  will  of  Mary  3.  Mait- 
land,   the   wife   of    said    Alexander    Maitland. 

The  tenth  and  eleventh  sections  of  the  will 
of  Alexander  Maitland  are  the  provisions  of 
the  will  particularly  important.  They  are  as 
follows: 

"Tenth.  I  give  and  grant  unto  my  s^d  ex- 
ecutors and  trustees,  and  the  survivor  of  them 
or  the  one  who  shall  qualify,  full  power  and 
authority  to  sell  any  and  all  real  estate  of 
which  I  may  die  seised,  wherever  the  same  may 
be  situated,  at  public  or  private  sale,  and  at 
such  times  and  upon  such  terms  as  they  may 
deem  for  the  best  mterests  of  my  estate,  and  to 
malce,  execute  and  deliver  all  necessary  and 
proper  deeds  of  conveyance  thereof;  provided, 
however,  that  any  property  acquired  by  roe  for 
a  city  or  country  residence  shall  not  be  sold 
without  the  consent  of  my  said  wife  first  had 
and  obtained,  and  to  be  evidenced  by  her  unit- 
ing in  the  deed  of  ■  conveyance  thereof. 

"Eleventh.  Should  my  residence  in  either  the 
city  or  country  be  sold  as  above  provided,  or 
should  I  not  own  such  residence  at  the  time 
of  my  death,  my  executors  and  trustees  are 
hereby  expressly  authorized  and  empowered, 
in  their  discretion,  upon  the  request  of  my  said 


wife,  to  purchase  such  a  residence  for  her  out 
of  the  residue  of  my  estate,  and  I  direct  my 
said  executors  and  trustees  to  pay  out  of  the 
income  of  my  estate  all  taxes,  assessments,  wa- 
ter runts,  and  aU  charges  and  expenses  for  in- 
surance and  ordinary  repairs,  that  may  be  laid, 
imposed  or  become  necessary  upon  any  proper- 
ty used  by  my  said  wife  as  a  residence." 

The  defendant  invokes  the  rule  that  the  lan- 
guage of  a  will  devising  land  to  a  wife  is  to 
be  construed  liberally. 

The  argument  for  the  defendant  is  based  up- 
on the  following  propositions: 

First.  That  the  power  of  sale  given  ia  the 
tenth  section  of  the  will  is  limited  to  the  prop- 
erty of  which  the  testator  died  seised,  and 
that  therefore  there  is  no  power  in  the  ex- 
ecutors to  malce  a  sale  of  the  property  in  ques- 
tion, and  that  this  indicates  the  intent  of  the 
testator  to  give  his  wife  the  fee  in  this  prop- 
erty. This  seems  to  beg  the  question,  for,  if 
the  purchase  of  a  home  for  Mrs.  Maitland  was 
a  mere  conversion  of  a  part  of  the  residue, 
there  would  arise  an  implied  power  to  recon- 
vert. It  also  ignores  the  fact  that,  under  the 
g revisions  for  the  ultimate  disposition  of  Mr. 
laitland's  estate,  the  will  requires  the  conver- 
sion of  the  residuary  estate  into  money,  and 
its  investment  and  distribution  as  money,  in 
which  event,  under  well-settled  rules,  there 
would  necessarily  be  an  implied  power  of  sale. 

Second.  That,  coupled  with  the  power  of  sale 
given  the  executors  in  relation  to  the  property 
of  which  Mr.  Maitland  died  seised,  there  is  a 
proviso  that  any  residence  of  which  he  died 
seised  shall  not  be  sold  without  the  consent  of 
his  wife,  and  that,  when  he  authorized  them  to 
purchase  the  residence  in  question,  without 
giving  them  a  power  of  sale  subject  to  a  like 
provision  as  to  her  consent,  he  indicated  that 
he  intended  her  to  have  the  fee  of  the  property 
so  purchased,  if  we  are  right  in  concluding 
that  the  executors  had  an  implied  power  of 
sale,  this  argument  loses  its  force. 

Third.  That  the  language  employed  authoriz- 
ed the  executors  to  purchase  the  residence 
"for  her,"  and  it  is  not  by  express  terms  de- 
clared to  be  "for  her  use."  This  language  seems 
to  ignore  the  force  of  the  word  "such,"  refer- 
ring back  to  the  residence,  to  which  reference 
is  made  in  section  10,  in  which  Mrs.  Maitland 
clearly  had  only  a  life  estate. 

Fourth.  That  the  language  used  in  section 
11  is  "to  purchase  such  a  residence  for  her  out 
of  the  residue  of  my  estate,"  so  takug  the  resi- 
dence "out  of  the  residue  of  his  estate,  and 
depleting  the  residue  to  the  extent  of  the  pur- 
chase price.  The  words  "<>ut  of  the  residue" 
do  not  necessarily,  and,  under  the  provisions  of 
this  will,  do  not  properly,  imply  anything  more 
than  the  source  from  whence  the  consideration 
money  is  to  be  paid. 

Fifth.  That  the  testator  provides  that  as  to 
the  residence  purchased  under  the  provisions 
of  the  eleventh  section,  his  executors  and  trus- 
tees "shall  pay  out  of  the  income  of  my  estate 
all  taxes,  assessments,  water  rents  and  all 
charges  and  expenses  for  insurance  and  ordina- 
ry repairs  that  may  be  laid,  imposed  or  become 
necessary  upon  any  property  used  by  my  said 
wife  as  a  residence,  and  that  such  express 
provision  was  necessary  only  on  the  supposition 
that  Mrs.  Maitland  was  the  owner  in  fee  of  the 
property  so  purchased,  inasmuch  as  the  testa-  ' 
tor  had,  by  the  seventh  section  of  his  will, 
empowered  the  executors  and  trustees  to  take 
care  of  such  charges  out  of  the  income  of  his 
estate  by  virtue  of  the  direction  therein  that 
his  wife  was  to  receive  the  net  rents,  issues, 
and  profits.  Emphasis  is  laid  upon  the  fact 
that  this  provision  calls  for  the  payment  of  in- 
surance, which  is  not  the  ordinary  duty  of  a 
life  tenant,  and  the  payment  of  assessments, 
which  may  be  only  partially  the  duty  of  a 
life  tenant,  and  that  these  provisions  are  espe- 


*For  other  cases  see  ume  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  A  Rep'r  Indexes 
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dally  applicable  tn  relation  to  the  ownership 
of  the  fee.  It  is  to  be  noted  that  the  charges 
to  be  paid  are  to  be  paid  oat  of  the  funds  giv- 
en  to  Mrs.  Maitland  by  the  will,  "ont  of  the 
income"  of  the  estate,  and  that  we  are  dealing 
with  an  express  provision  of  the  will,  coupled 
with  a  gift  made,  and  not  with  an  ordinary 
situation.  The  one  who  takes  the  gift  takes 
it  subject  to  the  conditions.  The  ose  of  these 
words  is  entirely  in  harmony  with  a  purpose 
on  the  part  of  Mr.  Maitland  to  relieve  his  wife 
of  the  burden  of  these  details,  and  naturally 
seems  to  indicate  a  purpose  that  the  property 
purchased  shall  be  properly  kept  up  and  kept 
free  of  incumbrances,  and  properly  protected 
as  to  insurance.  Further,  the  words  used 
seem  to  imply  that  extraordinary  repairs  are 
to  be  paid  out  of  the  corpus  of  the  estate,  which 
would  indicate  that  the  property  on  which  such 
expenditures  of  the  corpus  mlKht  be  made  was 
a  part  of  the  corpus.  The  argument  seems  to 
lose  its  force,  when  consideration  is  given  to 
the  use  of  the  words  "onv  property  used  by  my 
wife  aa  a  residence."  This  seems  to  clearly 
indicate  that  the  provision  would  apply  as  well 
to  a  residence  of  which  Mr.  Maitland  died 
seised  as  to  one  acquired  under  the  authority 
of  the  eleventh  section  of  his  will. 

All  these  arguments  seem  to  me  to  be  per- 
suasive, but  not  conclusive,  in  yiew  of  the 
other  provisions  of  the  wiU.  A  reading  of  the 
entire  will  indicates  that  the  residence  to  be 
purchased  under  the  eleventh  section  is  sub- 
stitutionary for  any  residence  which  Mr.  Mait- 
land may  have  owned  In  his  lifetime,  and 
which  was  sold  either  by  him  in  his  lifetime 
or  subsequently  by  his  executors  under  the 
power  of  sale.  If  that  is  so,  then  the  con- 
clusion must  be  that  Mrs.  Maitland  has  the 
same  intetest  in  the  substituted  residence  that 
she  would  have  had  in  the  original  residence, 
and  no  more.  She  admittedly  would  have  only 
a  life  estate  in  any  residence  of  which  Mr. 
Maitland  died  seised. 

An  examination  of  the  will  shows  that  the 
donative  provisions  end  with  the  seventh  sec- 
tion, and  that  the  remaining  sections  are  di- 
rectory and  empowering  sections,  and  the  pro- 
visions on  which  the  defendants  rely  are  tnose 
found  in  this  latter  portion  of  the  will. 

It  is  not  claimed  that  there  is  any  express 
gift  of  the  premises  in  question  in  explicit  lan- 
guage to  Mrs.  Maitland.  Substantially  the 
argument  is  that  there  is  necessarily  an  implied 
gift  The  question  is  settled  if  there  is  an  ex- 
press gift  of  the  entire  residue  to  some  one 
other  than  Mrs.  Maitland  at  her  death.  The 
will  makes  such  express  gift  in  section  7.  All 
the  rest,  residue,  and  remainder  of  the  estate 
is  there  given  to  Mrs.  Maitland  for  life,  with 
power  of  testamentary  disposition  of  $100,000. 
in  default  thereof,  a  gift  of  that  $100,000  is 
made  to  the  heirs  at  law  of  Mrs.  Maitland. 
The  will  then  makes  a  gift  in  the  following 
language:.  "And  upon  her  death^  I  give,  devise 
and  bequeath  the  balance  of  said  rett,  residue 
and  remainder  of  my  estate  as  follows.  There 
are  then  given,  by  paragraphs  (a)  and  (b)  of 
that  section,  directions  as  to  specific  trusts  to 
be  set  up  and  legacies  to  be  paid  out  of  the 
"balance  of  laid  rest,  residue  and  remainder." 

Paragraph  (c)  provides:  "And  the  remain- 
der, and  taid  rest,  residue  and  remainder  of 
my  estate"  shall  be  held  in  trust.  It  is  subse- 
quently fully  and  finally  disposed  of.  The 
provisions  of  section  7  make  an  explicit  gitt 
of  the  entire  residue  in  which  Mrs.  Maitland 
has  the  life  estate,  with  the  exception  only  of 
the  $100,000,  of  which  she  has  the  testamentary 
disposition,  as  stated.  With  this  explicit  gift 
in  the  will  there  can  arise  no  implied  eift. 

I,  therefore,  conclude  that  Mrs.  Maitland 
had  only  a  life  estate  in  the  premises  in  ques- 
tion, and  that  complainants  are  entitled  to  a 
decree  as  prayed. 


McGarter  A  Engllsb,  of  VevnA,  for  ap- 
pellants. Jerome  D.  Gedney,  of  Bast  Orange, 
for  appellees. 

FEB  CtTRIAM.  The  decree  appealed  from 
will  be  afflrmed,  for  the  reasons  stated  in  tho 
opinion  filed  in  tbe  court  below  by  Advlsoir 
Master  Colie. 

(It  N.  J.  Bq.  an 
WITTEIi  et  aL  t.  WITTEL  et  aL 

(Court  of  Chancery  of  New  Jersey.    Aug.  21. 
1913.) 

(SyUahui  hy  the  Court.) 

1.  PABrmoii  ({  21*>— Wrbn  Maintair&btx. 

A  naked  power  of  sale  conferred  npon  exec- 
utors is  not  a  legal  obstacle  to  partition  of 
lands. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  72;   Dec  Dig.  |  21.*] 

2.  Wills  (|  627*)— Natdbk  of  EffrAia— Teh- 

ANOT  IN  OoMUOIf. 

A  devise  of  the  residuary  estate  to  the  tes- 
tator's four  children  vests  in  them  the  fee  in 
lands,  as  tenants  In  common,  which  they  may 
partition. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  {{  1452-1459;  Dec  Dig.  1  627.*] 

S.  Partrior  d  28*)  —  Grounds  or  Objec- 
tion. 

Probable  Injury  to  the  property,  inconven- 
ience or  hardship,  are  no  barriers  to  the  right  of 
partition. 

[E<d.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  ii  6S-71,  75;   Dec  Dig.  i  26.*] 

4.  Pabtthon  ({  46*)— Necbssabt  Pasties. 

Personal  representatives  ar«  not  necessary 
parties  to  a  bill  for  partition. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  i  114;    Dec  Dig.  f  46.*] 

Bill  by  Andrew  P.  Wlttel  and  others 
against  Herman  Wittel  and  others.  Motion 
to  dismiss  bill  denied. 

Samuel  B.  Ayers,  of  Newark,  for  the  mo- 
tion.   Henry  Carless,  of  Newark,  opposed. 

BACKES,  V.  C.  John  Wlttel  died,  leav- 
ing a  testament  admitted  to  probate  Febru- 
ary 14,  1911,  by  the  surrogate  of  Essex  coun- 
ty, wherein,  after  directing  the  tuiyment  of 
bis  debts  and  eight  money  legacies,  he  be- 
queathed and  devised  as  follows: 

"Tenth.  I  give,  devise  and  bequeath  all  the 
rest,  and  residue  of  my  property,  real,  personal 
and  mixed,  whatsoever  and  wheresoever  sitn- 
ate,  to  my  children,  Andrew  P.  Wittel,  Herman 
Wittel,  Helena  Trunk  and  Christina  Hnmpesch, 
share  and  share  alike,  to  have  and  to  hold  unto 
them,  their  heirs  and  assigns  forever. 

"Eleventii.  I  hereby  nominate,  constitute  and 
appoint  my  son,  Herman  Wittel  and  my  daugh- 
ter, Helena  Trunk  as  the  executor  and  execu- 
trix of  this  my  last  will  and  testament ;  and 
I  hereby  give  my  said  executor  and  execu- 
trix and  the  survivor  of  them,  full  power  and 
authority  to  sell  and  convey,  rent,  lease  and 
mortgage  all  or  any  of  my  real  estate  and  to 
continue  my  business  of  manufacture  and  sale 
of  artificial  stones  and  building  blocks  and  gen- 
eral mason  materialman,  which  I  have  l>een  con- 
ducting at  Mortimer  Place,  Irvin^ton,  New  Jer- 
sey, if  in  their  discretion  and  judgment  they 
deem  it  beneficial  and  to  the  best  interest  of  my 
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estate  to  do  any  or  bH  of  the  above  acta  re- 
ferred to,  and  for  that  pnrpose  to  make,  execute 
and  deliver  good  and  sufficient  deeds,  mortgages, 
leases  or  other  instruments  in  writing  to  carry 
oat  the  powers  and  authority  above  referred  to." 

He  died  seised  of  six  tracts  of  land,  vrhich 
the  complainants  (two  of  the  devisees)  seek 
to  partition.  The  defendants,  the  remain- 
ing two  children,  who  are  also  the  execu- 
tors under  the  will,  resist  partition  and 
move  to  strike  out  the  bill  on  the  ground 
that:  first,  the  executors  have  fall  power  of 
sale ;  second,  the  complainants  have  not 
a  vested  estate  and  are  not  seised  In  fee  as 
tenants  In  common,  but  have  a  residuary 
estate;  third,  material  loss  and  Injury  to 
the  parties  In  Interest  would  result  If  the 
property  were  sold  as  prayed  for  In  said 
bill;  fourth,  the  executors  are  not  made 
parties  to  the  suit  The  motion  cannot  pre- 
vail. 

[1]  First  A  naked  power  of  sale  is  not 
an  obstacle  to  a  partition  of  lands.  Cahlll 
V.  CahUl,  62  N.  J.  Eq.  (17  Dick.)  167,  «i  Ati 
80d. 

[2]  Second.  By  the  operation  of  the  tenth 
paragraph  of  the  will,  the  fee  In  the  lands 
is  vested  In  the  testator's  four 'children,  the 
parties  to  this  action,  as  tenants  In  common. 
Its  language  permits  of  no  other  Interpreta- 
tion. The  defendants'  counsel  asstunes  that 
by  the  power  of  sale  the  testator  Intended 
his  lands  to  be  converted  Into  money,  and  as 
such  to  be  divided.  This  is  not  a  permissible 
view. 

"If  it  is  optional  with  the  executor,  whether 
to  sell  or  not  to  sell,  or  if  it  is  only  an  authority 
to  sell,  without  any  direction,  then  the  land 
retains  its  character  as  land,  until  it  is  actual- 
ly sold."  Cook  V.  Cook,  20  N.  J.  Eq.  (6  0.  B. 
Green)  375. 

[3]  Third.  Probable  injury  to  the-  proper- 
ty. Inconvenience,  or  hardship  are  not  bar- 
riers to  the  right  of  partition.  Bentley  v. 
Long  Dock  Co.,  14  N.  J.  Eq.  (1  McCart)  480. 

[4]  Fourth.  Personal  representatives  are 
not  necessary  parties  to  a  bill  for  partition. 
Speer  v.  Speer,  14  N.  J.  Eq.  (1  McCart)  240. 
It  does  not  appear  that  the  personal  estate 
is  insufficient  to  pay  the  debts  and  legacies, 
and  that  recourse  must  be  had  to  the  realty 
for  their  satisfaction.  No  steps  have  been 
taken  by  the  executors  to  avail  themselves 
of  the  real  estate,  for  that  purpose,  for  over 
2V^  years,  and  it  may  be  presumed  that  re- 
course to  it  Is  not  necessary.  If  creditors  or 
legatees  complain,  their  rights  in  the  event 
of  a  sale  will  be  protected  and  may  be  ad- 
Justed  in  this  suit  Adams  t.  Beldeman,  33 
N.  J.  Eq.  (6  Stew.)  77. 

It  Is  charged,  parenthetically,  that  the 
executors  have  failed  to  account  for  the 
personal  estate,  and  that  some  of  it  has  been 
Invested  in  real  estate,  the  title  of  which  was 
taken  in  the  name  of  one  of  the  executors, 
and  one  of  the  prayers  of  the  bOl  is  that  the 
executors  account.  This  is  inappropriate  in 
this  suit.    The  allegation  and  prayer  may  be 


disregarded.  Multifariousness  Is  not  assign- 
ed as  a  ground  of  this  motion.  Belief,  as 
against  the  executors,  must  be  bad  by  sepa- 
rate action.  Field  v.  Field,  61  N.  J.  Eq.  (16 
Dick.)  154,  47  Att.  275. 
The  motion  is  denied,  with  costs. 

(82  N.  J.  Bd.  481) 

LB  GRAND  CO.  v.  RICHMAN  et  aL 

(Court  of  Chanceiy  of  New  Jersey.    Dec.  20, 
1913.) 

(Syttahiu  ly  the  Court.) 

1.  EVIDKNCE  (§  418*)— PabOL  EVIDKNCB. 

The  rule  stated  in  Higgins  v.  Senior,  8 
Mees.  &  W.  S43,  to  the  effect  that  a  person  not 
a  party  to  a  written  contract  may  be  shown 
to  be  a  party  by  parol  evidence,  in  the  absence 
of  ambiguity,  fraud,  mistake,  or  subsequent 
contract,  has  never  been  adopted  by  the  courts 
of  this  state. 

[EM.  Note.— For  other  cases,  see  Eividence, 
Cent   Dig.   il   1722,    1906-1911;    Dec  Dig.  { 

2.  EviDBNCB  (S  469*)— Pabol  Bvidknos— Au- 
TnoBiTT  OF  Agent. 

In  a  suit  for  specific  performance  of  a 
written  contract  for  the  sale  of  land,  where  no 
change  of  possesuon  hag '  occurred,  a  person 
cannot  be  shown  to  be  a  party  by  parol  evi- 
dence. This  does  not,  of  course,  deny  the  right 
of  proving  by  parol  evidence  tne  authority  of 
an  agent  who  has  executed  a  written  contract 
in  the  name  of  his  piincipaL 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dip.  8S  1722,  1906-1910,  2109-2114;  Dec. 
Dig.  I  459.»] 

3.  Specific  Pebformance  (|  116*)  —  Stnnri- 

CIENCT  OF  BUX— DEM17BBEB. 

In  a  suit  for  the  specific  pesformance  of 
a  written  contract  for  the  sale  of  land  a  de- 
murrer will  be  sustained  where  the  demurrants 
are  not  parties  to  the  written  contract  sued 
on,  and  there  is  no  averment  in  the  biD  suggest- 
ing  that  the  contract  was  not  exactly  as  the 
parties  to  the  contract  intended  it  to  be,  or 
that  complainant  did  not  know  that  demurrants 
were  the  parties  in  the  transaction,  and  that 
a  party  with  whom  complainant  was  contract-, 
lag  was  simply  acting  as  an  agent  of  demur- 
rants. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  J  374;  Dec.  Dig.  ji  116.»1 

Bill  by  the  Le  Grand  Company  against 
William  Richman  and  others.  Demurrer  to 
bill  sustained. 

Theo.  W.  Schimpf  and  James  M.  Sheen, 
both  of  Atlantic  City,  for  the  complainant 
French  &  Richards,  of  Camiden,  for  demur 
rants. 

LEAMING,  y.  O.  [1,2]  The  rule  stated 
in  Higgins  T.  Senior,  8  Mees.  &  W.  843,  to 
the  effect  that  a  person  not  a  party  to  a  writ- 
ten contract  may  be  shown  to  be  a  party  by 
parol  evidence,  in  the  absence  of  ambiguity, 
fraud,  mistake  or  subsequent  contract  has 
never  been  adopted  by  the  courts  of  this 
state.  In  Schenck  r.  Spring  Lake  Beach 
Improvement  Co.,  47  N.  J.  Eq.  (2  Dick.)  44, 
19  Atl.  881,  that  rule  is  given  careful  and 
thorough  consideration  and  expressly  repu- 
diated; it  is  there  held  that  in  a  suit  for  the 
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■pedflc  performance  of  a  written  contract 
for  the  Bale  of  land,  where  no  change  of  pos- 
session has  occurred,  a  person  not  a  party  to 
the  written  contract  cannot  be  shown  to  be 
a  party  by  parol  erldrnce.  This  does  not, 
of  course,  deny  the  right  of  proving  by  parol 
evidence  the  authority  of  an  agent  who  has 
executed  a  written  contract  In  the  name  of 
his  principal.  Schenck  v.  Spring  Lake  Beach 
Improvement  Co.,  supra,  has  been  recognized 
as  an  accurate  exposition  of  the  law  on  that 
subject,  not  only  in  this  court,  but  In  our 
Supreme  Court  and  Court  of  Appeals.  Bow- 
ers T.  Gluclisman,  68  N.  J.  Law  (39  Vr.)  146, 
62  Atl.  218;  Clement  y.  Tonng-McShea 
Amusement  Co.,  TO  N.  J.  Eq.  (4  Kobb.)  677, 
67  Atl.  82,  118  Am.  St  Kep.  747;  Stengel  v. 
Sergeant,  74  N.  X  Eq.  (4  Buch.)  20,  68  Aa 
1106. 

[3]  The  present  case  Is  essentially  Identical 
with  the  case  of  Schenclr  v.  Spring  Lake  Beach 
Improvement  Co.,  supra.  Demurrants  are 
not  parties  to  the  written  contract  which  Is 
here  made  the  foundation  of  the  suit,  and  by 
the  arguments  in  support  of  the  bill  it  may 
be  regarded  as  conceded  that  no  written  evi- 
dence exists  establishing  the  agency  of  the 
party  who  executed  the  contract.  No  aver- 
ment of  the  bill  suggests  that  the  contract 
waa  not  exactly  as  the  parties  to  the  con- 
tract Intended  it  to  be,  or  that  complainant 
did  not  know  that  demurrants  were  the  prin- 
cipals in  the  transaction,  and  that  the  party 
with  whom  complainant  was  contracting 
was  simply  acting  as  an  agent  of  demurrants. 
Under  such  circumstances  an  averment  of 
the  bill,  to  the  effect  that  the  principal  who 
executed  the  contract  as  a  principal  was  the 
agent  of  demurrants,  must  be  deemed  inade- 
quate to  support  the  relief  sought  by  the  bill 
as  against  demurrants;  it  is  expressly  so 
held  In  the  Schenck  Case  above  referred  to. 

I  will  advise  an  order  sustaining  the  de- 
murrer. Should  complainant  desire  to  amend 
the  bill,  20  days  from  the  date  of  service  of 
the  order  overruling  the  demurrer  may  be  al- 
lowed for  that  purpose. 


(82  N.  J.  Bq.  140) 
QOODBObT  et  al.  v.  DELANET  et  «1. 

(Court  of  Chancery  of  New  Jersey.     June  6, 
1013.) 

(Byllahut  iy  the  Court.) 

I.  COBPOBATIONS  (J  307*)— S0IT  BY  STOCK- 
HOLDERS—LlABILITT  ON  AN  Accounting. 
Kvidence  examined  in  n  suit  brought  by  the 
stockliolders  of  the  Fisheries  Compan.v,  a  New 
Jersey  corporation,  aKnin^t  Ordener  J.  Delaney, 
to  compel  the  restitution  by  him  to  the  treasury 
of  the  company  of  the  value  of  certain  proper- 
ty alleged  to  have  been  abstracted  from  the 
company  by  him  in  the  process  of  reorganizing 
it  after  its  failure,  and  for  the  further  pur- 
pose of  compelling  him  to  account  for  certain 
profits  made  by  him  in  the  years  100.8  and 
1009,  by  the  use  of  the  property  of  the  Fish- 
eries Company  under  leases  made  to  himself 
or  to  a  corporation  of  which  he  was  the  prin- 
cipal stockholder,  he  being  a  director,  the  gener- 


al manager,  and  one  of  the  receivers  of  the 
Fisheries  Company  when  insolvency  finally  su- 
pervened, and  held,  that  be  is  liable  to  account 
therefor  upon  the  ground  that  he  occupied  a 
fiduciary  position  with  relation  to  the  Fisheries 
Company  and  its  stockholders,  and  that  he 
either  concealed  or  did  not  disclose  the  extent 
to  which  he  was  making  a  profit  oat  of  the 
transactions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |§  1350,  1351;    Dec.  Dig.  |  307.»J 

2.  CoBPoBATioNs  (§  320*)— Action  bt  Stock- 
EOLDERs — Estoppel. 

The  defense  of  an  estoppel  becanse  at  a 
meeting  of  an  independent  board  of.  directors 
of  the  company  it  waa  voted  that  it  was  not 
expedient  for  the  company  to  bring  suit  against 
Delaney  on  account  of  the  allegations  against 
him  is  not  available,  for  there  was  no  release 
executed  by  the  company  to  Delaney,  and  the 
company  by  a  mere  vote  by  its  directors  could 
not  estop  itself  from  rescinding  its  resolntion 
and  bringing  suit  the  next  day  after  the  passing 
thereof.  If  there  is  an  estoppel,  it  can  only 
lie  in  facts  which  go  to  show  that  all  parties 
acted  upon  the  vote,  and  that  it  would  be  in- 
equitable to  allow  it  afterwards  to  be  rescind- 
ed or  disregarded. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1426-1431.  1433-1439;   Dec.  Dig. 

3.  COBPOBATIONS  (|  320*)— ACTION  BT  StOCK- 
HOLOEBS— ;^ST0  PPEL. 

If  estoppel  is  claimed  by  reason  of  any 
act  of  the  company,  the  court  will  look  into 
the  bill  in  its  entirety,  and  determine  whether, 
under  all  the  circumstances,  the  complainant 
has  made  such  a  showing  of  wrong  on  the  part 
of  the  corporation  or  its  officers,  and  injury  to 
himself,  as  will  justify  the  suit  If  it  be  true, 
as  alleged,  that  Delaney,  trustee  as  be  was,  di- 
verted several  hundred  thousand  dollars  worth 
of  property  from  the  company  to  himself  by 
means  of  a  manipulation  of  the  reorganization 
scheme,  and  without  notice  to  the  stockholders 
of  the  company,  a  case  has  been  made  which 
gives  the  complainants  an  equity,  and  negatives 
any  claim  of  estoppel  which  it  might  otherwise 
lie  in  bis  mouth  to  assert 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |S  1426-1431,  1433-1439;  Dec  Dig. 
{  320.*] 

4.  CoRPOBATioNS  ({  320*)— Action  bt  Stock- 
holders—Laches. 

The  equitable  defense  of  laches  is  not  avail- 
able to  the  defendant  Delaney  upon  the  ground 
that  a  certain  party  is  dead,  he  having  died  only 
a  few  months  after  these  transactions  begun, 
and  long  before  it  had  been  discovered  that 
Delaney  was  chargeable  under  the  present  state 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Comorationa, 
Cent  Dig.  ${  1426-1431,  1433-1439;  Dec. 
Dig.  I  320.*1 

Bill  by  Marcus  Goodbody  and  others 
against  Ordener  J.  Delaney  and  others.  De- 
cree for  complainants. 

See.  sin).  80  N.  J.  Eq.  417,  83  AtL  98& 

Humphreys  &  Sumner,  of  Paterson,  for 
coniplaiuants.  Samuel  H.  Richards,  of  Cam- 
den, and  Robert  H.  McCarter,  of  Newark,  for 
defendants. 

HOWELL,  V.  C.    This  suit  is  brought  by 

stockholders  of   the  Fisheries   Company, 

New  Jersey  corporation,  agaiii-st  Ordener  J. 

Delaney,  to  compel  the  restitution  by  him  to 

I  the  treasury  of  the  company  of  the  value  of 


*For  other  casea  so«  aame  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dls.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


N.J.) 


GOODBODY  V.  DELAKET 


725 


certain  property  alleged  to  have  been  ab- 
stracted from  the  company  by  him  In  the 
process  of  reorganizing  It  after  Its  failure, 
and  for  the  further  purpose  of  compelling 
him  to  account  for  certain  profits  made  by 
him  in  the  years  1908  and  1909  by  the  use  of 
the  property  of  the  Fisheries  Company  under 
leases  made  to  himself  or  to  a  corporation 
of  which  he  was  the  principal  stockholder. 
In  other  words,  be  Is  sought  to  be  made  lia- 
ble personally  for  the  diversion  of  funds  of 
the  company  of  which  he  was  a  director,  the 
general  manager,  and  one  of  its  receivers 
when  insolvency  finally  supervened. 

The  Fisheries  Company  was  Incorporated 
on  May  23,  1900,  for  the  purpose  of  engaging 
in  the  catching  of  fish  in  the  ocean  and  the 
conversion  thereof  Into  commercial  products, 
such  as  oil,  fertilizers,  etc.  Its  history  from 
the  date  of  its  incorporation  down  to  October 
19,  1907,  when  it  was  declared  Insolvent,  is 
not  before  the  court  On  the  last-named  day 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  New  Jersey,  on  complaint  made  for 
that  purpose,  appointed  two  receivers  for  it, 
of  whom  the  defendant  Delaney  was  one. 
Steps  were  taken  almost  Immediately  looking 
toward  a  reorganization  of  the  company,  the 
satisfaction  in  some  way  of  Its  debts  and  the 
restoration  of  its  property  to  it  In  order 
to  force  Heller,  Hlrsch  &  Co.,  a  New  York 
corporation,  into  compliance  therewith,  a  suit 
was  brought  by  the  receivers  against  it,  a 
bondholder  of  the  Fisheries  Company,  to  set 
aside  its  bond  holdings  on  the  ground  of 
fraud.  This  bill  was  filed  on  January  15, 
1908,  a  date  which  I  consider  important  in 
the  history  of  the  transaction,  as  the  begin- 
ning of  the  reorganizing  proceedings.  The 
filing  of  this  bill  seems  to  have  had  the  de- 
sired effect  On  January  21,  1908,  six  days 
after  the  filing  of  the  bill.  Heller,  Hlrsch  & 
Co.  entered  into  an  agreement  (page  58)  with 
G.  Montelth  Gilpin  and  Benjamin  Tuska,  as 
trustees,  la  which  it  was  recited  that  Heller, 
Hlrsch  Sc  Co.  were  the  owners  of  267  of  the 
first  mortgage  bonds  of  the  E^sherles  Com- 
pany, of  the  par  value  of  $1,000  each,  secured 
by  a  mortgage  held  by  the  Guaranty  Trust 
Company,  and  that  proceedings  liad  been  tak- 
en by  the  receivers  of  the  Fisheries  Company 
to  invalidate  a  large  number  of  their  bonds. 
It  was  thereupon  agreed  that  if  that  suit 
should  be  discontinued  and  proper  rdeases 
made,  Heller,  Hlrsch  &  Co.  would  assign, 
transfer,  and  set  over  to  the  said  Gilpin  and 
Tuska,  trustees,  267  of  the  Fisheries  Com- 
pany's bonds,  and  2,894  shares  of  its  pre- 
ferred stock,  and  that  the  said  trustees 
should  thereupon  cause  to  be  conveyed  to 
Heller,  Hlrsch  &  Co.,  free  and  clear  of  all 
liens  whatsoever,  including  the  mortgage  se- 
curing the  said  bonds,  all  the  property  con- 
tained In  Schedule  A  thereunto  annexed,  and 
would  likewise  cause  to  be  conveyed  to  the 
International  Securities  Corporation  the 
property  described  In  Schedule  B  thereunto 
annexed ;  and  Heller,  Hlrsch  &  Co.  authorized 
the  said  trustees  in  their  own  names,  but  aa 


trustees  under  that  agreement,  to  make  the 
offer  therein  contained  to  the  Fisheries  Com- 
pany, or  to  its  receivers,  or  to  such  reorganiza- 
tion or  other  committee  as  might  thereafter 
undertake  to  act  in  the  premises.  Said  trus- 
tees agreed  that  they  would  accept  the  terms 
of  that  agreement  when  the  same  might  be- 
come effective. 

There  are  three  matters  connected  with 
that  agreement  which  deserve  mention  at 
tills  point ;  One  is  that  Gilpin  and  Tuska  in 
their  trust  caiwclty  were  self-constituted, 
self-appointed,  except  in  so  far  as  Heller, 
Hlrsch  &  Co.  may  have  requested  them  to 
act,  and  that  they  held  title  to  no  property 
whatever.  Another  matter  is  that  the  so- 
called  agreement  contains  nothing  binding 
upon  any  of  the  parties  to  it  It  looks  for- 
ward to  the  making  of  a  binding  agreement, 
but  is  not  such  in  preesenti.  The  third  and 
most  important  branch  of  it  is  that  the 
Schedules  A  and  B,  therein  referred  to  and 
thereto  annexed,  are  schedules  of  property 
belonging  to  the  Fisheries  Company,  and  not 
to  either  Heller,  Hlrsch  &  Co.  or  Gilpin  and 
Taska,  trustees.  There  is  no  explanation  in 
the  case  of  the  reason  why  these  gentlemen 
should  be  dealing  with  the  property  of  the 
Fisheries  Company  and  dividing  it  by  sched- 
ules into  two  parts  nor  as  to  who  made  the 
division,  or  upon  what  principle  it  was  made ; 
but,  for  reasons  which  will  hereafter  appear, 
I  think  it  safe  to  say,  that  the  agreement  in 
question,  and  the  arrangement  of  the  sched- 
nles  thereto,  was  made  upon  the  request  and 
by  the  direction  of  Mr.  Ordener  J.  Delaney, 
the  defendant  to  this  suit 

[1]  On  January  29,  1908,  Tuska  and  Gil- 
pin, "as  trustees,"  wrote  a  letter  to  the  re- 
organization committee  of  the  Fisheries  Com- 
pany, in  which  they  described  themselves  as 
trustees  for  certain  bondholders  of  the  Fish- 
eries Company,  and  submitted  a  propositlou 
which  contemplated  the  delivery  to  the  re- 
organization committee  of  267  bonds  of  that 
company  and  about  2,894  shares  of  its  pre- 
ferred stock,  provided  the  committee  would 
cause  to  be  conveyed  and  assigned  to  said 
trustees  certain  property  which  Is  described 
in  the  letter.  There  are  two  things  concern- 
ing this  letter  wMch  deserve  mention  at 
tills  point;  one  is  that  the  letter  was  ad- 
dressed to  the  reorganization  committee  of 
the  Fisheries  Company.  As  a  matter  of 
fact,  there  was  at  that  time  no  reorganiza- 
tion committee  of  the  Fisheries  Company, 
and  it  may  be  doubtful  whether  any  such 
committee  was  ever  authorized  to  act  It 
does,  however,  appear  that  later  on,  and  on 
February  15,  1908,  such  a  committee  was 
"self-constituted,"  consisting  of  J.  B.  Mao- 
AUister,  an  officer  of  the  Franklin  Bank  of 
Philadelphia,  E.  H.  Ferry,  an  officer  of  the 
Hanover  Bank  of  New  York,  and  Thomas  B. 
Harned,  a  lawyer  practicing  in  Philadelphia. 
The  document  in  which  this  appears  is  Sched- 
ule No.  3  to  the  bill  (page  64) ;  it  described 
the  committee  as  a  self-constituted  bondhold- 
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era,  stockholdetB,  and  creditors  committee 
of  the  Fisheries  Cooipaiiy.  This  agreement 
deals  wholly  wltb  the  property  and  the  In- 
debtedness of  the  Fisheries  Company,  but 
does  not  appear  to  have  been  authorized  by 
that  company  or  any  one  on  its  behalf.  The 
agreement  provides  that  there  shall  be  de- 
posited with  the  committee,  by  Joseph  Whar- 
ton, $150,000  par  value  of  the  Fisheries 
bonds,  7,236  shares  of  Its  common  stock,  and 
7,120  shares  of  Its  preferred  stock,  which 
should  be  contributed  by  Mr.  Wharton  for 
the  pnrx)08e  of  satisfying  creditors  of  the 
Fisheries  Company,  and  that  he  should  re- 
ceive In  retam  therefor  no  consideration  ex- 
cept a  complete  release  from  all  liability  of 
every  nature  and  character,  whether  as  stock- 
bolder  or  otherwise,  and  in  particular  a  full 
and  complete  release  by  the  Hanover  Na- 
tional Bank  of  New  York  of  any  suit  then 
pending,  or  which  might  thereafter  be  brought 
against  him  by  It  by  reason  of  his  connection 
with  the  Fisheries  Company,  and  that  upon 
receipt  of  the  said  stock  and  bonds  by  the 
said  committee  they  should  duly  receipt  for 
the  same,  and  as  such  committee  agree  to 
indemnify  him  against  any  liability  what- 
ever by  reason  of  his  connection  with  the 
said  Fisheries  Company.  The  agreement 
likewise  provides  for  the°  deposit  with  the 
committee  of  the  Heller,  Hirsch  &  Co.  bonds, 
aggregating  $267,000,  and  2,894  shares  of 
the  company's  preferred  stock.  And  it  pro- 
ceeds thereafter  to  arrange  for  the  disposi- 
tion of  the  property  of  the  Fisheries  Com- 
pany, the  satisfaction  of  its  debts,  and  the 
reorganization  of  its  business.  Three  days 
later  the  court  in  which  the  above-mentioned 
suit  was  brought  vacated  all  proceedings  re- 
lating to  the  service  of  process  on  the  de- 
fendants, and  two  days  later  than  that  or- 
dered that  in  case  the  matters  in  dispute 
therein  were  adjusted,  and  agreements  in 
relation  thereto  carried  out,  the  receivers 
should  discontinue  the  suit  against  Heller, 
Hlrscb  &  Co.  and  execute  proper  instruments 
of  settlement  and  release.  Thereupon  the 
suit  against  Heller,  Hlrscb  &  Co.  came  to 
an  end.  On  February  25,  1908,  on  order  was 
entered  in  the  administration  suit,  discharg- 
ing the  receivers  and  turning  the  assets 
over  to  the  company.  This  put  the  company 
back  into  the  control  of  its  own  affairs,  but 
with  arrangements  made  which  if  carried  out 
would  eventually  strip  it  of  a  large  amount 
of  its  property.  OPwo  days  after  the  com- 
pany was  reinvested  with  the  title  to  its 
property  an  agreement  was  made  between 
Delaney  and  Gilpin  (page  109)  dividing  the 
stock  of  the  company  between  them,  and  on 
the  same  day  Delaney  caused  the  New  Jer- 
sey Fish  Products  Company  to  be  incorporat- 
ed. After  that  the  events  occurred  rapidly. 
On  March  2,  1908,  there  was  a  meeting  of 
the  board  of  directors  to  pass  upon  the  re- 
organization plan,  at  which  Mr.  Wharton  re- 
signed as  president,  and  Mr.  Delaney  was 
elected  in  his  stead,  and  at  which  there  was 


provision'  made  for  calling  a  stockholders' 
meeting  to  act  upon  the  reorganization  pr<^ 
ositlon  of  the  creditors'  committee.  Sucb 
meeting  was  held  on  March  16,  1908,  and 
ratified  the  action  of  the  committee.  Then 
came  the  conveyance  of  the  property  known 
as  Schedule  B  property.  On  Mardi  14,  1908, 
it  was  conveyed  by  the  Fisheries  Company 
to  Chester  Bf.  Headley,  who,  on  the  same 
day,  conveyed  the  same  to  Gilpin  and  Tuska, 
trustees.  On  March  17,  1908,  Gilpin  and 
Tuska,  trustees,  conveyed  it  to  the  Interna- 
tional Securities  Corporation,  and  on  the 
same  day  the  International  Securities  Cor- 
poration conveyed  the  said  property  to  the 
New  Jersey  Fish  Products  Company,  which 
had  been  incorporated  a  month  before.  Up- 
on the  dissolution  of  the  New  Jersey  Fish 
Products  Company  two  years  later  the  Sched- 
ule B  property  was  transferred  by  it  to  the 
Menhaden  Fishing  Company,  which  was  in- 
corporated on  May  28,  1908,  of  which  Mr. 
Delaney  was  the  principal  stockholder.  Mr. 
Delaney,  at  the  time  of  the  failure  of  the- 
Fisheries  Company,  was  its  general  mana- 
ger; be  continued  in  that  capacity  until 
March  2,  1008,  when  be  was  elected  presi- 
dent, and  in  the  meantime,  for  a  short  pe- 
riod, he  had  acted  as  one  of  the  receivers 
appointed  by  the  United  States  Circuit  Court 
for  the  District  of  New  Jersey.  His  posi- 
tion tn  each  one  of  these  three  places  was 
that  of  a  trustee;  be  was  bound  to  do  the 
best  he  could  for  his  cestui  que  trusts,  t» 
make  full  disclosure  to  them  of  all  the  af- 
fairs of  the  company  which  came  within  his 
authority,  and  not  to  betray  them  or  permit 
any  one  else  to  do  so,  without  giving  them 
notice  and  an  opportunity  to  litigate. 

Down  to  this  iwlnt  the  complainants  al- 
lege that  It  fully  appears  that  the  property 
known  as  Schedule  B  property,  which  had  & 
large  value,  had  been  taken  from  the  com- 
pany without  any  consideration  whatever^ 
and  I  am  constrained  to  hold  to  that  posir 
tlon.  At  the  time  the  Fisheries  Company 
transferred  this  proi>erty  to  Headley  it  Is 
not  claimed  that  any  consideration  passed. 
In  the  answer  filed  by  Mr.  Delaney  it  Is  al- 
leged, and  it  likewise  appears  in  one  of  the 
agreements,  that  Mr.  Wharton  deposited  bis 
bonds  and  stock  with  the  committee  upoa 
condition  that  be  should  be  released  from 
all  liability  to  the  Hanover  bank,  the  Frank- 
lin bank,  and  to  the  creditors;  but  it  appears 
from  the  testlmouy  that  although  the  Han- 
over bank  had  brought  salt  against  Mr> 
Wharton  to  compel  him  to  pay  the  indebted- 
ness of  the  Fisheries  Company  to  that  bank, 
the  bank  claimed  only  a  moral  obligation  on 
his  part,  and  it  is  nut  claimed  that  he  was- 
under  any  obligation  of  any  sort  to  the 
Franklin  bank,  or  to  any  of  the  other  credi- 
tors. Neither  does  it  appear  that  his  liabili- 
ty as  a  stockholder  was  ever  raised  or  In- 
sisted upon. 

Mr.  Delaney  in  his  evidence  attempts  to- 
Justify  the  transaction  concerning  the  ScbeA- 
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me  B  property  hj  saying  ttiat  It  was  neces- 
sary to  provide  for  compenaatlon  to  Mr. 
Wbarton  for  the  delivery  of  his  stock  and 
bonds  to  the  reorganization  committee;  but 
It  does  not  appear  that  Mr.  Delaney  ever  ac- 
counted to  Mr.  Wharton,  or  since  his  death, 
which  occurred  in  Novemoer,  1908,  to  his 
personal  representatives,  but  Instead  thereof 
he  alleges  that  be  retained  control  of  the 
(Schedule  B  property  for  the  reason  that 
Mr.  Wharton  owed  him  $150,000  on  another 
"deal,"  which  be  had  never  paid  or  satlsfled. 
This  statement  seems  to  me  to  be  dlslngen- 
ions,  and  I  think  the  mere  reading  of  hla  ie;^ 
osition  will  convince  an  unprejudiced  mind 
that  the  statement  is  untrue.  But  there  are 
other  reasons  for  such  conviction.  It  does 
not  appear  that  he  ever  settled  with  the 
Whartons  in  any  way,  and  to  show  that  it 
was  a  mere  afterthought,  it  la  necessary  only 
to  read  his  answer  to  the  bill,  which  omits 
all  reference  to  any  such  agreement  between 
blm  and  Mr.  Wharton.  In  paragraph  22  of 
fals  answer  he  denies  that  he  falsely  or  in 
any  way  represented  to  Gilpin  that  the  pro- 
vision In  the  agreement  between  the  trustees 
and  Heller,  HIrscb  &  Co.  in  regard  to  the 
conveyance  of  the  property  mentioned  in 
Schedule  B,  was  for  the  benefit  of  Joseph 
Wharton,  or  that  Joseph  Wharton  was  to  re- 
ceive the  Schedule  B  property.  And  fur- 
ther along  in  the  same  paragraph  he  says 
that  he  is  unable  to  state  bow  persons  ac- 
quainted with  the  affairs  of  the  Fisheries 
Company  considered  him  as  being  the  per- 
sonal representative  of  Mr.  Wharton,  and 
denies  that  be  was  so  considered,  or  that  he 
made  any  such  representations  as  are  stated 
In  the  bin  in  that  behalf,  either  to  Mr.  Whar- 
ton or  to  any  other  i>erson,  that  he  was  act- 
tog  as  the  agent  of  Wharton  in  obtaining 
shares  of  the  stock  of  the  New  Jersey  Fish 
Products  Company ;  and  he  there  denies  that 
he  made  any  statement  or  representation 
that  the  said  shares  of  stock  were  to  become 
the  property  of  Wharton,  or  any  similar 
statement  or  representations  to  Gilpin  or  to 
any  other  i>erson.  This  is  a  position  that  is 
entirely  Inconsistent  with  the  evidence  that 
be  gave  on  the  final  hearing.  Delaney 
therefore,  puts  himself  in  this  anomalous 
situation.  He  declares  that  the  Schedule  B 
property  was  reserved  to  satisfy  Mr.  Whar- 
ton for  the  deposit  of  his  bonds  and  his  stock 
and  the  clearance  of  bis  liability  to  the 
banks  and  to  the  creditors  of  the  company, 
while  in  bis  answer  be  practically  denies  all 
connection  between  Mr.  Wharton  and  the 
transaction,  and  then  in  Ills  testimony  at- 
tempts to  cover  up  his  ill-gotten  gains  by  the 
statement  that  he  retained  the  same  because 
Mr.  Wharton  was  indebted  to  him  upon  an- 
other transaction,  concerning  which  he  gives 
no  details,  nor  is  there  to  be  found  in  the 
case  any  evidence  whatever  which  will  sup- 
port and  corroborate  his  statement  In  that 
bebaU.    The  pleadings  in  the  cause  give  no 


intimation  of  any  snch  state  of  facts.  There 
is  no  mention  thereof  except  by  Mr.  Delaney 
himself.  It  cannot  be  that  so  important  a 
transaction  as  one  involving  $150,000  could 
rest  in  the  memories  of  the  two  parties  to  it 
without  any  writing  whatever  to  preserve  its 
memory.  Yet  no  such  writings  are  produced, 
nor  is  their  existence  hinted  at.  I  am  ccm- 
vinced  that  this  whole  defense  Is  without 
foundation  In  fact,  and  was  invented  by  De- 
laney at  the  last,  moment  for  the  purpose  of 
making  at  least  a  plausible  defense  to  the 
strong  case  made  against  him  by  the  com- 
plainants. 

Again,  the  only  real  defense  which  Delaney 
lias  to  the  suit  relates  to  Mr.  Wharton's  con- 
nection with  the  transaction.  If  Wharton 
was  no  party  to  it,  and  it  wonld  seem  from 
some  portions  of  the  answer  as  if  Delaney 
meant  to  say  that  he  was  not,  then  the  whole 
defense  fails.  In  my  opinion  It  has  so  failed, 
and  Delaney  should  account  to  the  company 
for  the  value  of  the  Schedule  B  property 
which  was  taken  from  the  company,  not  only 
by  his  consent,  but  by  his  connivance  and 
procurement. 

The  other  cause  of  complaint  consists  in 
the  allegation  that  Delaney  obtained  leases 
of  the  property  remaining  to  the  Fisheries 
Company  for  the  years  1908  and  1909  to  his 
company,  the  Menhaden  Fishing  Company, 
without  disclosing  to  the  directors  that  the 
leases  were  for  the  benefit  of  himself,  or  of  a 
company  of  which  he  was  the  principal  stock- 
bolder,  or,  tn  other  words,  that  by  conceal- 
ment of  his  interest  In  the  lease  he  obtained 
from  the  .Fisheries  Company  a  right  out  of 
which  he  made  large  profits.  I  find,  as  a 
matter  of  fact,  that  the  allegation  Is  true, 
and  that  Mr.  Delaney  has  thus  made  himself 
liable  to  pay  into  the  company  whatever 
profits  were  made  by  him  during  the  terms 
of  the  two  leases. 

The  defendant  Delaney  Is  held  liable  upon 
the  charges  contained  In  the  bill,  upon  the 
ground  that  he  occupied  a  fiduciary  position 
with  relation  to  the  Fisheries  Company  and 
its  stockholders,  and  that  he  either  concealed 
or  did  not  disclose  the  extent  to  which  he 
was  making  a  profit  out  of  the  transactions. 
This  question  of  disclosure  was  considered 
by  me  in  the  case  of  Arnold  t.  Searing,  78 
N.  J.  Bq.  (8  Bnch.)  146,  78  AU.  762.  That 
was  a  case  involving  the  question  of  pro- 
moter's profits.  In  this  case  I  place  Mr.  De- 
laney In  the  position  of  a  promoter.  The 
case  discloses  the  fact  that  the  negotiations 
for  the  reorganization  were  begun  long  be- 
fore anything  was  put  In  writing,  and  that 
they  were  begun  by  Mr.  Delaney,  who  had 
long  conferences  with  the  parties  in  interest, 
and  it  is  quite  apparent  that  the  whole  thing 
was  prearranged  with  great  cunning,  so  that 
all  the  important  transactions  which  led  to 
the  disposition  of  so  much  property  and  the 
rearrangement  of  so  many  securities  and  the 
transactions  with  so  many  men  could  be 
completed  between  January  15,  1908,  and  the 
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month  of  Marcb  of  tbe  same  year.  It  Is 
qnlte  apparent  to  my  mind  that  Mr.  Delaney 
himself  arranged  for  the  abstraction  of  the 
Schedule  B  property  from  the  company,  and 
It  Is  qnlte  as  apparent  that  neither  he  nor 
any  one  on  his  behalf  ever  made  any  disclo- 
sure to  the  board  of  directors  or  to  the  com- 
pany that  such  abstraction  was  about  to 
take  place. 

[2,  3}  The  defendant  by  way  of  defense  ob- 
jects to  the  inference  to  be  drawn  from  the 
facts  alleged  in  the  bill  and  proved.  But,  in 
my  opinion,  the  conclusion  is  irresistible,  and 
unless  it  is  borne  down  by  the  questions  of 
law  raised  by  the  defendant,  the  complain- 
ant must  prevail  at  all  points.  The  legal  de- 
fenses are  two:  First,  that  the  company  is 
estopped  from  any  proceeding  to  collect  from 
Mr.  Delaney,  because  at  a  meeting  of  an  in- 
dependent board  of  directors  It  was  voted 
that  It  was  not  expedient  for  the  company  to 
bring  suit  against  Mr.  Delaney  on  account 
of  the  allegations  against  him.  It  will  be 
observed  that  there  was  no  release  executed 
by  the  company  to  Delaney,  and  I  fall  to  see 
how  the  company  by  the  mere  vote  of  its  di- 
rectors could  estop  itself  from  rescinding 
their  resolution  and  bringing  suit  the  next 
day.  The  estoppel  cannot  lie  in  the  resolu- 
tion. If  there  is  an  estoppel,  it  can  only  He 
in  facts  which  go  to  show  that  all  parties 
acted  upon  the  vote,  and  that  it  would  be 
inequitable  to  allow  It  afterwards  to  be  re- 
scinded or  disregarded.  I  think  the  true  rule 
governing  this  case  is  found  in  Groel  v.  Unit- 
ed Electric  Co.,  70  N.  J.  Eq.  (4  Bobb.)  616,  61 
Atl.  1061,  and  In  Corbus  v.  Alaska  Gold 
Mining  Co.,  187  U.  S.  455,  23  Sup.  Ct  157.  47 
L.  Ed.  256,  and  Slegman  v.  Kissel,  71  N.  J. 
Eq.  (1  Buch.)  123,  62  Aa  941,  affirmed  72  N. 
J.  Eq.  (2  Buch.)  403,  65  Ati.  910.  If,  there- 
fore, an  estoprel  is  claimed  by  reason  of  any 
act  of  the  company,  the  court  will  look  into 
the  bill  in  its  entirety  and  determine  wheth- 
er under  all  the  circumstances  the  complain- 
ant has  made  such  a  showing  of  wrong  on 
the  part  of  the  corporation  or  its  officers,  and 
Injury  to  himself,  as  will  Justify  the  suit  If 
it  is  true,  as  alleged,  that  Mr.  Delaney,  trus- 
tee as  he  was,  diverted  several  hundred  thou- 
sand dollars'  worth  of  property  from  the 
company  to  himself  by  means  of  a  manipula- 
tion of  the  reorganization  scheme,  and  with- 
out notice  to  the  stockholders  of  the  com- 
pany, In  my  opinion  a  case  has  been  made 
which  gives  the  complainants  an  equity,  and 
negatives  any  claim  of  estoppel  which  It 
might  otherwise  lie  In  the  mouth  of  Mr.  De- 
laney to  assert. 

[4]  Neither  do  I  think  that  the  defendant 
can  avail  himself  of  the  equitable  defense  of 
laches.  It  is  true  that  Mr.  Wharton  is  dead, 
but  he  died  only  a  few  mouths  after  these 
transactions  l>egan  (November,  1908),  and 
long  before  It  had  been  discovered  that  Mr. 
Delaney  was  chargeable  under  the  present 
dtate  of  facts.    This  appears  to  be  the  only 


ground  of  ftct  on  which  to  base  the  defense 
of  laches. 

My  conclusion,  ther^ore.  Is  that  the  de- 
fendant Delaney  must  account  for  the  prop- 
erty and  the  profits  so  abstracted  from  the 
Fisheries  Company  before  a  master,  to  be 
appointed  by  the  decree.  On  confirmation  of 
the  master's  report  provision  will  be  made 
by  appropriate  decree  fdr  the  disposition  of 
the  fund,  counsel  fees,  costs,  etc. 

■        (82  IL  J.  Bq.  1S5) 

BECKETT  ▼.  ANDOBFBB  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  80, 
1912.) 

(Syllaiut  ly  the  Court.) 

1.  FBAtrDi7i.ENT  Conveyances  (S  273*)— Con- 
VKTANCE  TO  Wife— Evidence. 

To  justify  a  decree  in  a  judgment  creditor's 
suit  to  set  aside  a  conveyance  from  the  jndfr- 
ment  dnbtor  to  a  grantee  for  the  use  of  the  judg- 
ment debtor's  wife,  and  to  subject  the  lands  so 
conveyed  to  the  lien  of  the  creditor's  judgment, 
the  evidence  must  warrant  a  finding  of  fact  to 
the  effect  that,  at  the  time  the  conveyance  was 
made,  there  existed  an  actual  intent  to  defraud 
subsequent  creditors,  if  no  creditors  existed  at 
the  time  the  conveyance  was  made. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  t  805;  Dec.  Dig. 
f  273.*] 

2.  FBAUDUIXNT  CONYETAIfCBS  (|  104*)— COW- 

VETANCE  TO  WlFE— EVIDENCE. 

Whether  an  agreement  between  the  Jndg- 
ment  debtor  and  bis  wife,  whereby  she  waived 
the  wrongs  her  husband  bad  committed  and  re- 
sumed cohabitation  with  him,  affords  such  a 
consideration  for  the  conveyance  that  it  cannot 
be  treated  aa  volnntary  is  immaterial,  for  the 
reason  that  the  acceptance  of  the  fact  that 
the  conveyance  was  the  result  of  such  engage- 
ments of  the  parties,  and  that  her  purpose 
was  to  protect  herself  against  being  again  de- 
serted and  left  wholly  destitute,  renders  it  im- 
possible to  conclude  that  an  intent  to  defraud 
future  creditors  entered  into  the  transaction. 
[Ed.  Note.— For  other  cases,  see  Fraudu- 
lent Conveyances,  Cent.  Dig.  S|  337-344;  Deo. 
Dig.  I  104.»J 

3.  Fbaudulent  Conveyances  (|  104*)— Con- 
veyance IN  Trust  fob  Wife. 

The  fact  that  no  writing  exists  manifest- 
ing a  trust  title  in  the  grantee  for  the  bene- 
fit of  the  wife  is  immaterial,  so  far  as  the 
rights  of  complainant  are  concerned. 

[Ed.  Note.— For  other  cases,  see  Fraudnlent 
Conveyances,  Cent  Dig.  H  337-«44;  Dea  Dig. 

BUI  by  Joseph  B.  Beckett  against  Ferdi- 
nand Andorfer  and  others.     Bill  dismissed. 

Decree  affirmed  by  Court  of  Errors  and 
Appeals  (82  N.  J.  Eq.  368,  91  AtL  729). 

Austin  H.  Swackhamer,  of  Woodbury,  for 
complainant  Samuel  H.  Bichards,  of  Cam- 
den, for  defendants. 

LEAMINQ,  V.  C.  [1]  To  Justify  a  de- 
cree in  this  suit  setting  aside  the  convey- 
ance from  Andorfer  to  Keeley  and  subject- 
ing the  land  so  conveyed  to  the  lien  of  com- 
plainant's Judgment,  the  evidence  must  war- 
rant a  finding  of  fact,  to  the  effect  that  at 
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the  time  the  conveyance  was  made  there 
existed  an  actual  intent  to  defraud  subse- 
quent creditors;  for  no  creditor  existed  at 
tile  time  that  conTeyance  was  made. 

[2]  I  am  convinced  that  the  evidence  Is  in- 
sufficient to  justify  such  a  finding.  It  is 
Impossible  to  doubt  the  truth  of  the  testi- 
mony of  Mrs.  Andorfer  to  the  effect  that 
the  convej'ance  was  exacted  by  her  as  a  pre- 
requisite to  her  consent  to  resume  cohabita- 
tion with  her  husband.  I  think  it  unneces- 
sary to  here  consider  whether  the  agreement 
between  her  and  her  husband,  as  disclosed 
by  the  testimony,  whereby  she  waived  the 
wrongs  her  husband  had  committed  and  re- 
sumed cohabitation  with  him,  afforded  such 
a  consideration  for  the  conveyance  that  it 
cannot  be  now  treated  as  voluntary;  for  the 
acceptance  of  the  fact  that  the  conveyance 
was  the  result  of  such  engagements  of  the 
parties,  and  that  her  purpose  was  to  protect 
herself  against  the  danger  of  again  being 
deserted  and  left  wholly  destitute,  renders 
it  impossible  to  conclude  that  an  intent  to 
defraud  future  creditors  entered  into  the 
transaction.  The  conveyance  was  promptly 
recorded,  and  any  subsequent  creditor  could 
have  easily  ascertained  the  condition  of  the 
title  before  extending  credit,  and  there  is 
no  evidence  that  Mrs.  Andorfer  ever  know- 
ingly gave  encouragement  to  any  one  to  be- 
lieve that  the  property  did  not  belong  to  her ; 
her  occupancy  of  the  property  with  her  hus- 
band cannot  be  properly  regarded  as  incon- 
sistent with  her  ownership.  It  may  be,  as 
urged  in  belialf  of  complainant,  the  convey- 
ance in  question  was  executed  and  accepted 
In  anticipation  of  a  future  hazardous  busi- 
ness enterprise  on  the  part  of  Mr.  Andorfer, 
and  with  an  actual  intent  to  defraud  credi- 
tors of  that  enterprise;  but  the  evidence 
does  not,  in  my  Judgment,  establish  that 
fact  or  Justify  that  affirmative  finding.  On 
the.  contrary,  I  am  convinced  that  the  con- 
veyance was  made  in  the  manner  and  for  the 
reasons  state  by  Mrs.  Andorfer,  and  with- 
out reference  to  or  thought  of  possible  dan- 
gers of  future  business  enterprises  or  credi- 
tors of  Mr.  Andorfer,  further  tlien  that 
element  is  contained  in  any  transfer  of  prop- 
erty which  is  oiterative  to  devest  a  grantor 
of  his  tiae. 

[3]  It  is  urged  in  behalf  of  complainant 
that,  as  no  writing  exists  manifesting  a 
trust  title  in  Mr.  Keeley  for  Mrs.  Andorfer, 
that  trust  cannot  be  established  by  paroL 
That  question  does  not  appear  to  me  to  be 
here  involved.  The  material  inquiry  in  this 
<>ase  is  whether  the  conveyance  was  made 
with  an  actual  intent  to  defraud  future  credi- 
tors of  Mr.  Andorfer.  That  inquiry  involves 
the  ascertainment  of  the  real  purpose  of  the 
parties.  If  the  purpose  to  defraud  was  not 
present,  it  is  immaterial  to  creditors  wheth- 
er Keeley  has  manifested  his  trust  in  writ- 
ing in  such  manner  as  to  enable  Mrs.  An- 


dorfer to  enforce  it  against  him;  such  a 
trustee  can  at  any  time  declare  his  trust  in 
writing  and  satisfy  the  statute  of  frauds. 
Some  testimony  exists  to  the  effect  that 
Keeley  and  liis  cestui  que  trust  have  made 
settlement  touching  tlie  trust  property,  but 
I  think  that  immaterial,  so  far  as  the  rights 
of  creditors  of  Andorfer  are  concerned. 
I  will  advise  a  decree  dismissing  the  bill. 

""°°°"  (8t  N.  J.  Bq.  368) 

BECKETT  T.  ANDORFER  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct.  16,  1913.) 

Appeal  from  Court  of  Chancery. 

Action  between  Joseph  R.  Beckett  and  Ferdi- 
nand Andorfer  and  others.  From  a  decree 
of  the  Chancery  Court  in  favor  of  the  latter 
(82  N.  J.  Eq.  125,  91  AtL  72S),  the  former  ap- 
peals.   Affirmed. 

Austin  H.  Swackhamer,  of  Woodbury,  for 
appellant  French  &  Richards,  of  Camden,  for 
respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opiniou  filed  in  the  court  below  by  Vice  Chancel- 
lor Learning. 


(82  N.  J.  Eq.  150) 
BAKER  V.  BAKER. 

(Court  of  Chancery  of  New  Jersey.    July  11, 
1913.) 

(Billahus  hy  the  Court.} 

1.  Line  Estates  ({  17*)— Repair  of  Pbeh- 
ISE8— DnxiKs. 

A  testator  devised  to  his  wife  the  use  of 
his  dwelling  boijse  and  lot  of  land  whereon  the 
same  was  erected  and  directed,  "that  in  case 
said  bouse  shall  be  destroyed  by  fire,  wind  or 
otherwise  become  untenantable,  I  direct  my 
executor  to  pay  to  my  said  wife  thirty  dollars 
($30)  a  month  until  said  house  is  rebuut  or  put 
in  tenaatable  condition  and  occupied."  Held, 
that  she  is  under  the  obligations  of  a  life  ten- 
ant and  may  not  permit  the  premises  to  fall 
into  a  state  of  nonrepair  and  daim  thirty  dol- 
lars ($30)  per  month  until  the  repairs  shall  have 
been  made  by  the  executor,  and  that  It  is  not 
his  duty,  but  hers,  to  keep  the  premises  in  re- 
pair and  to  pay  the  taxes. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  §{  37,  38,  42 ;    Dec  Dig.  J  17.*] 

2.  LiFK  BsTATics  ({  IT*)— Rkpaibs— "BJuSDmt 
Genesis." 

In  the  construction  of  the  words  "or  other- 
wise become  untenantable"  the  doctrine  ejusdem 
generis  must  be  applied,  which  is  to  the  effect 
that  where  general  words  follow  particular  ones 
the  rule  is  to  construe  them  as  applicable'  to 
persons  ejusdem  generis. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  SS  37,  38,  42;   Dec  Dig.  {  17.* 

For  other  dpfinitions,  see  Words  and  Phrases, 
voL  3,  p.  2328 :    vol.  8,  p.  7647.] 

3.  WuxB   (!  469*>— Construction— "Othbb." 

Where  a  statute  or  other  document  enumer- 
ates several  classes  of  persons  or  things,  and 
immediately  following  and  classed  'with  such 
enumeration  the  clause  then  embraces  other  per- 
sons or  things,  the  word  "other"  will  generally 
be  read  as  "other  such  like,"  so  that  the  persons 
or  things  therein  comprised  may  be  read  as 
ejusdem  generis  and  not  with  a  quality  peculiar 
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to  or  differing  from  thoae  qpeclfically  enomer- 
ated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  987;    Dec.  Dig.  |  469.» 

For  other  definitions,  see  Words  and  PhrnRes. 
▼oL  6,  pp.  5070-5102;   vol.  8,  pp.  7741.  7743.] 

4.  Life  Estates  (5 17*)— Rkpaibs. 

When  the  testator  used  the  words  "or  oth- 
,  ^rwise  become  untenantable,"  he  had  in  mind 
the  destruction  of  the  building  by  some  superior 
force  or  vis  major,  of  the  kind  that  fire  and 
wind  belong  to,  or  in  other  words,  destruction  of 
the  buildings  by  the  elemental  forces. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  H  S7,  88,  42;   Dec.  Dig.  |  17.*] 

Bill  by  Herbert  P.  Baker,  executor,  against 
XL   Sophia  Baker.     Decree  for  complainant 

Sidney  W.  Bldrldge  and  Clark  McK. 
Whlttemore,  both  of  Elizabeth,  for  complain- 
ant Patrick  H.  GiUiooly,  of  Ellzabetb,  for 
defendant 


HOWELL,  V.  C.  The  pleadings  and  proofs 
In  this  case  show  that  on  August  8,  1909. 
Abram  P.  Baker  died  seised  of  a  tract  of 
land  in  the  city  of  Elizabeth,  on  a  portion  of 
which  was  a  dwelling  house,  the  remainder 
being  occupied  for  other  purposes.  He  left  a 
will,  dated  March  10,  1900,  and  a  codicil 
thereto,  dated  February  20,  1907,  both  of 
which  were  admitted  to  probate,  and  In  and 
by  which  be  made  the  following  proTlsionB: 

"Fifth.  I  direct  that  my  beloved  wife,  Sophia 
E.  Baker,  shall  have  the  use  of  the  house  In 
which  I  now  (1900)  reside,  together  with  the  lot 
on  which  it  stands,  being  thirty  feet  front  and 
rear  by  one  hundred  and  fifty  feet  deep,  and  ad- 
Joining  the  property  of  William  C.  Tubbs,  for 
the  term  of  ner  natural  life,  provided  she  does 
not  a^ain  marry ;  in  case  of  her  remarriage  all 
her  rights  under  this  bequest  shall  terminate 
and  cease.  After  the  death  or  marriage  of  my 
said  wife  I  give  and  devise  and  bequeath  the 
same  to  my  son  Herbert  P.  Baker,  his  heirs  and 
assigns  forever.  The  above  bequests  to  my  said 
wife  are  in  lieu  of  dower  or  thirds  in  my  es- 
Ute." 

"Second.  In  and  by  the  fifth  clause  of  my 
said  will  I  did  give  and  bequeath  to  my  wife  E. 
Sophia  Baker  the  use  of  the  bouse  and  lot  on 
Cherry  street  in  Elizabeth,  N.  J.,  in  which  I 
resided  in  the  year  nineteen  hundred;  I  do  now 
direct  that  in  case  said  house  shall  be  destroyed 
by  fire,  wind,  or  otherwise  become  untenantable, 
I  direct  my  executor  to  pay  to  my  said  wife 
thirty  dollars  a  month  until  said  house  is  re- 
built or  put  in  tenantable  condition  and  oc- 
cupied." 

These  proTisions  were  declared  to  be  In 
lieu  of  dower.  After  tbe  death  of  the  testator 
his  widow  entered  into  possession  of  the 
property  so  devised  to  her  and  rented  the 
same;  she  has  been  in  receipt  of  the  rents 
from  his  death  hitherto,  and  has  paid  some  of 
the  charges  Incident  to  her  possession  of  tbe 
premises  as  if  she  were  a  life  tenant  She 
has  permitted  the  property  to  fall  into  a  con- 
dition of  disrepair,  so  that  the  second  floor  of 
the  house  is  not  now  rented.  The  first  floor  is 
rented  for  a  very  small  amount,  and  not  for 
a  sum  which  It  would  rent  for  if  the  prop- 
erty was  put  in  a  tenantable  condition.  At 
the  time  of  the  death  of  the  testator  the 


property  was  renting  for  $30  a  month.  The 
executor  now  flies  his  bill,  alleging  that  the 
property  is  in  a  state  of  disrepair,  and  that 
it  is  the  duty  of  the  defendant  as  life  tenant 
to  keep  the  same  in  good  condition  and  repair 
and  pay  all  the  taxes  and  other  municlpat 
charges  levied  against  it;  that  she  has  al- 
lowed tbe  premises  to  fall  into  disrepair  to 
such  an  extent  that  they  are  hardly  tenant- 
able  for  tbe  class  of  tenants  which  reside  In 
the  neighborhood,  and  he  describes  the  con- 
dition of  the  building  quite  fully,  and  Inslsta 
that  the  defendant  is  under  obligation  to 
keep  the  premises  in  repair  and  pay  all  the 
taxes  assessed  against  tbem,  and  that  she  la 
obligated  in  the  same  manner  as  any  other 
life  tenant  She  responds  that  she  Is  ex- 
cused from  making  repairs  by  the  terms  of 
the  codicil,  which  provide  that  in  case  the 
said  house  should  be  destroyed  by  fire,  wind, 
or  otherwise  become  untenantable,  the  exec- 
utor should  then  pay  to  her  $30  a  month  un> 
til  the  house  should  be  rebuilt  or  put  in  ten- 
antable condition  by  him  and  occupied. 

[1,  2]  The  difficulty  arises  out  of  the  nse  of 
the  words  "or  otherwise  become  untenant- 
able" In  the  second  item  of  the  codicil.  The 
defendant  insists  that  she  is  not  under  the 
obligations  of  a  life  tenant,  and  that  she  may 
permit  the  premises  to  fall  into  a  state  of 
nonrepair  and  claim  $30  per  month  until  th» 
repairs  shall  have  been  made  by  the  executor, 
and  that  it  Is  his  duty,  and  not  hers,  to  keep 
tbe  premises  in  repair  and  to  pay  the  taxes. 
In  my  opinion,  in  the  construction  of  these 
words,  the  doctrine  of  ejusdem  generis  must 
be  applied.  That  rule  was  well  expressed  by 
Lord  Tenterden  in  Sandiman  t.  Breach,  7  B. 
&  C.  90.    He  says: 

"Where  general  words  follow  particular  ones 
the  rule  is  to  construe  them  aa  applicable  to 
persons  ejnsdem  generis." 

[3]  It  is  therefore  sometimes  called  LorA 
Tenterden's  rule,  which,  as  to  the  word  "oth- 
er," may  perhaps  be  more  fully  stated  thus: 

"Where  a  statute  or  other  document  enumer- 
ates several  classes  of  persons  or  things  and, 
immediately  following  and  classed  with  such 
enumeration,  the  clause  then  embraces  other 
persons  or  things,  the  word  'other'  will  general- 
ly be  read  as  'other  such  like,'  so  that  the  per- 
sons or  things  therein  comprised  may  be  read 
as  ejusdem  generis,  and  not  with  a  quality 
peculiar  to  or  differing  from. those  apeclflcally 
enumerated." 

Tbe  doctrine  is  well  Illustrated  by  the  cass 
of  Saner  y.  Bilton,  7  C.  D.  815;  47  L.  J.  Ch. 
267.  There  the  lease  contained  this  ptovU 
sion: 

"That  in  case  the  said  warehouse  and  build- 
ing or  any  part  thereof  respectively  shall  at  any 
time  during  the  said  term  be  destroyed  or  dam- 
aged by  fire,  flood,  storm,  tempest  or  otAer  ii^ 
evitable  accident,  then  the  said  yearly  rent  here- 
by reserved  or  a  just  proportion  thereof  shall 
cease  or  abate,  so  long  as  the  premises  shall 
continue  wholly  or  partially  untenantable  or 
unfit  for  use  and  occupation  in  consequence  of 
such  destruction  or  damage." 

During  the  term  a  beam  broke,  the  walls 
bulged,  and  other   defects  appeared  in   the 
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buUdlasr.  The  landlord  made  repairs  and 
sued  tbe  totant  for  the  amount  thereof.  Mr. 
Jnstlce  Pry  held  that  the  phrase  "other  In- 
«Tltable  accident"  used  in  the  lease  w&a  one 
of  a  kin  to  flood,  fire,  storm,  or  tempest  re- 
ferred to  in  the  Immediately  preceding  words, 
and  that  the  injury  sustained  to  the  building 
was  not  inevitable  accident,  within  the  mean- 
ing of  these  words.  Later  on  came  the  case 
of  Manchester  Bonding  Warehouse  Co.  v. 
Carr,  6  C.  P.  D.  507,  49  L.  J.  C.  P.  809.  There 
■a.  tenant  covenanted  to  deliver  up  the  leased 
premises  at  tbe  end  of  the  term,  damage  by 
Hie,  storm,  or  tempest  or  other  Inevitable  ac- 
cident and  reasonable  wear  and  tear  only 
excepted.  The  bnildlng  fell  during  tbe  term, 
and  tbe  question  was  whether  the  phrase 
"other  inevitable  accident"  Included  the  fall 
of  the  building.  It  was  hdd  that  it  did  not, 
and  that  the  "inevitable  accident"  referred  to 
meant  mere  accident  ejusdem  generis,  and 
did  not  extend  to  the  use  of  the  property  by 
the  tenant.  The  case  was  decided  upon  the 
authority  of  Saner  v.  Bllton,  supra.  To  the 
same  effect  is  the  case  In  re  Richardson  et 
al.,  66  li.  J.  Q.  B.  868.  The  American  cases 
cited  in  the  complainant's  brief  are  generally 
on  the  same  line.  Sims  v.  United  States 
Trust  Co.,  103  N.  T.  472,  9  N.  EX  605;  Donley 
V.  Bank,  40  Ohio  St.  47. 

[4]  It  is  said  that  care  must  be  taken  in 
the  application  of  the  doctrine  to  the  construc- 
tion of  wills,  and  that  the  best  rule  for  the 
construction  of  such  documents  is  that  which 
takes  the  words  to  comprehend  a  subject  that 
falls  within  tbelr  usual  sense,  unless  there  is 
something  like  a  declaration  plain  to  the  con- 
trary (Parker  v.  Marchant,  I.  T.  &  C.  290,  11 
Ia  3.  Cb.  223),  the  reason  being  that  in  the  con- 
struction of  a  will  the  words  should  be  held 
to  tbelr  plain,  common,  ordinary  meaning. 
While  this  must  be  true  so  far  as  the  dona- 
tive words  of  a  will  are  concerned,  yet  when 
a  construction  is  sought  of  testamentary 
words  that  are  not  purely  donative,  I  see  no 
reason  why  the  doctrine  should  not  be  in- 
voked. I  am  therefore  of  opinion  that  when 
tbe  testator  used  the  words  "or  otherwise  be- 
t»me  untenantable,"  he  had  In  mind  the  de- 
struction of  tbe  building  by  some  superior 
force  or  vis  major,  of  the  kind  that  fire  and 
■wind  belong  to,  or,  in  other  words,  destnio- 
^on  of  the  buildings  by  the  elemental  forces. 

Unless  the  meaning  of  the  words  in  ques- 
tion can  be  confined  within  the  limits  above 
indicated,  it  would  be  possible  for  the  defend- 
,  ant  by  her  own  act  to  permit  spoliation  and 
waste  to  such  an  extent  as  to  make  the  prem- 
ises untenantable,  and  then  as  a  result  of 
her  own  act  call  upon  the  executor  to  pay  the 
monthly  stipend  provided  for  by  the  codicil 
until  be  should  rebuild  the  premises  or  put 
them  in  condition  where  they  could  be  rent- 
«d.  I  do  not  think  that  tbe  testator  meant 
to  absolve  his  widow  from  the  usual  duties 
find  obligations  attending  a  life  tenancy.  If 
he  had  meant  that.  It  would  have  been  very 


easy  for  him  to  have  expressed  11  He  put 
her  to  her  election  whether  she  would  take 
dower  or  the  testamentary  provision.  If  she 
had  elected  to  take  dower  she  would  have 
been  bound  to  pay  taxes  and  keep  the  build- 
ings in  repair,  and  I  am  driven  to  the  conclu- 
sion that  the  testator  meant  by  the  provi- 
sions of  his  will  in  her  favor  to  put  her  under 
the  same  obligation.  Tbe  result  is  that  un- 
less .  the  widow  shall  put  the  premises  in 
proper  repair,  a  receiver  of  the  rents  will  be 
appidnted,  according  to  the  common  practice. 


(82  N.  J.  Bq.  mi 
COOPER  T.  COOPER. 

(Court  of  Chancery  of  New  Jersey.    May  24, 
1918.) 

(Syttahut  by  the  Court.) 
DiVOBCS  (§  129*)— BVIDBNCIt— SuFnciBKOT. 

Evidence  held  insufficient  in  a  suit  for  di- 
vorce on  the  ground  of  adultery,  brought  by  a 
husband  against  his  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  411-441,  464;  Dec.  Dig.  {  129.*] 

Bill  by  Frederick  A.  Ck>oper  against  (Char- 
lotte S.  Cooper.    Dismissed. 

Decree  affirmed  by  Court  of  Errors  and  Ap- 
peals, 82  N.  J.  Eq.  660,  91  AU.  732. 

Traverse  A.  Spragglns,  of  Jersey  City,  for 
petitioner.  Wilfred  B.  Wolcott,  of  CJamden, 
for  defendant. 

BACEBS,  y.  0.  C!ooper,  the  petitioner 
charges  his  wife  with  adultery,  naming  one 
Bumstead  as  corespondent.  Her  conduct 
with  the  corespondent,  as  she  admits,  was 
highly  indiscreet  and  venturesome,  if  not 
reckless.  To  some  extent  she  was  led  in  her 
indiscretion  by  an  older  female  companion. 
The  defendant  admits  the  circumstances 
from  which  it  is  claimed  guilt  should  be  in- 
ferred, but  she  and  the  corespondent  emphat- 
ically deny  the  commission  of  crime.  A  de- 
nial by  the  defendant  and  corespondent  is, 
as  a  rule,  entitled  to  very  little  weight,  but  I 
watched  and  carefully  observed  the  defend- 
ant while  testifying.  She  was  absolutely 
frank  in  relating  her  conduct  and  In  confess- 
ing her  imprudence.  Her  deportment  on  the 
stand  was  simple  and  modest,  and  her  testi- 
mony was  given  in  a  straightforward  and  im- 
pressive manner,  especially  In  the  denial  of 
her  guilt  She  impressed  me  as  a  truthteller. 
She  unhesitatingly  admitted  suspicious  cir- 
cumstances which  she  could  as  well  have 
suppressed  without  fear  of  contradiction. 
She  told  and  confessed  all  that  could  be  used 
to  build  a  story  around  her  from  which  guilt 
might  be  deduced,  even  relating  to  matters 
which  had  not  been  brought  out  on  the  peti- 
tioner's case.  She  struck  me  as  one  who  ap- 
preciated to  its  fullest  the  moral  obligation 
of .  her  oath.  The  indicia  of  honesty  was 
written  all  over  her  story.  I  think  her  denial 
is  entitled  to  serious  consideration. 

The  testimony   did   not  satisfy   my   mind 
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that  she  went  so  far  aa  to  sabmlt  her  bod7 
to  the  corespondent  While  the  appearances 
are  against  her,  and  the  fact  that  she  enter- 
tained him  at  her  home,  went  out  with  him  to 
public  places,  ylalted  him  at  bis  a£ace,  and 
that  he  upon  two  occasions  kissed  her,  may 
arouse  suspicion  that  all  was  not  right  be- 
tween the  two,  I  am  not  convinced  that  she 
took  the  fatal  step;  that  she  broke  her  mar- 
riage yow;  that  she  committed  adultery.  In 
fact,  I  believe  she  did  not. 

There  is  no  testimony  indicating  that  she 
was  amorously  IncUned  toward  the  corespond- 
ent and  disposed  to  commit  the  crime  charg- 
ed against  her.  While  the  two  had  many 
opportunities  to  gratify  a  lustful  desire,  yet 
there  is  no  evidence  manifesting  that  the  de- 
fendant had  such  desires  towards  Bumstead, 
the  corespondent  There  Is  no  evidence  of 
lust  or  of  lewdness  on  the  part  of  the  defend- 
ant She  is  not  shown  to  be  depraved.  She 
was  a  flirt  and  a  fool,  but  not  a  criminal. 

Tbere  is  testimony  that  she  is  chaste  of 
q>eech  and  well-behaved.  Even  her  bitter 
enemy,  Mrs.  Flower,  testified  that  she  was  a 
good  woman  at  the  time  of  her  marriage,  and 
it  is  difficult  to  believe  that  she  changed  her 
moral  code  within  so  short  a  time  as  2^ 
years  thereafter. 

I  cannot,  in  the  circumstances,  although 
they  quicken  suspicion,  denounce  this  young 
wife,  the  mother  of  two  babies,  as  an  adulter- 
ess. I  will  advise  a  decree  dismissing  this 
petition. 

(82  N.  J.  Bq.  WO) 

COOPEK  V.  COOPER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  16,  1914.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Frederidc  A.  Cooper  against  Char- 
lotte S.  Cooper,  ^rom  a  decree  for  defendant 
(82  N.  J.  Eq.  581,  91  AU.  731)  complainant 
appeals.    Affirmed. 

Traverse  A.  Spraggins,  of  Jersey  City,  for  ap- 
pellant Wilfred  B.  Wolcott,  of  Camden,  for 
appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  is  the  court  below  by  Vice  Chancel- 
lor Backes. 

(82  N.  J.  Eq.  182) 

KANTOR  ▼.  FRANCESCHBLLO  et  ai. 


(CV>urt  of  Chancery  of  New  Jersey. 
1913.) 


July  1, 


(Byllabua  by  the  Court.) 

MOBTOAOSS    (§   86*)  —  FOBECLOSUBB— FbAUD— 

Evidence. 

Evidence  examined  in  a  foreclosure  suit, 
in  which  the  mortgagor  defendants  set  up  by 
answer  that  they  were  induced  to  purchase  a 
moving  picture  business  and  to  execute  the 
mortgage  in  question  by  fraudulent  misrepre- 
sentations of  the  complainant  in  respect  to  the 
moving  picture  business,  to  the  effect  that  at 
the  time  of  their  purchase  of  the  same  it  was 
paying  expenses,  and  that  it  had  been  highly 
profitable  during  the  preceding  spring  and  win- 
ter, and  where  the  defendants  also  filed  a 
cross-bill  for  the  surrender  and  cancellation  of 


the  bond  and  mortgage,  and  heti,  that  the  de- 
fendants had  failed  to  sustain  the  burden  of 
proof  as  to  the  fraudulent  misrepresentations 
charged  by  them,  and  that  the  defendants  did 
not  rely  on  them,  even  if  made. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1350,  13S5,  1364;  Dec.  Dig.  | 
86.*] 

Bill  by  Samuel  Kantor  against  Vincenzo 
Franceschello  and  others  to  foreclose.  De- 
cree for  complainant 

Josiab  Dadley  and  ClifiFord  L.  Newman, 
both  of  Paterson,  for  complainant  Addi- 
son P.  Boseukrana,  ot  Paterson,  for  de- 
fendants. 

LEWIS,  v.  C.  This  is  a  bin  to  foreclose  ft 
mortgage.  The  suit  is  brought  by  Samuel 
Kantor,  who  was  the  mortgagee  named  in 
the  mortgage,  against  Vincenzo  Frances- 
chello, Mary  A.  Mott  and  Joseph  Mott,  her 
husband.  An  additional  name  is  in  the  mort- 
gage, that  of  Arcangelo  Franceschello,  who 
was  the  wife  of  Vincenzo  Franceschello,  but 
she  died  prior  to  the  institution  of  this  suit, 
and  as  she  and  her  husband  held  as  tenants 
by  the  entirety,  the  survivor  is  now  the 
owner  of  whatever  title  he  and  his  wife  had, 
so  that  tbere  are  now  three  defendants.  The 
amount  of  the  mortgage  was  $2,316,  less  the 
sum  of  $80,  which  the  complainant  claims 
has  been  paid.  The  mortgage  was  given  by 
the  defendants  to  secure  a  part  of  the  pur- 
chase price  of  a  moving  picture  show,  con- 
ducted at  No.  236  Main  avenue,  in  the  dty  of 
Passaia  The  foreclosure  of  the  mortgage  la 
question  is  resisted  by  the  defendants  on  the 
ground  that  they  were  induced  to  purchase  the 
moving  picture  business  and  to  execute  this 
mortgage  by  fraudulent  misrepresentations 
of  the  complainant,  and  that  such  fraudulent 
misrepresentations  consisted  in  the  statement 
that  the  moving  picture  business,  at  the  time 
of  their  purchase  of  the  same,  was  paying 
expenses,  and  that  it  had  been  highly  profit- 
able during  the  preceding  spring  and  wint«. 
The  defendants  have  also  filed  a  cross-bill 
for  the  surrender  and  cancellation  of  the 
bond  and  mortgage.  The  defendants  admit 
the  due  execution  and  delivery  of  the  bond 
and  mortgage;  and  the  burden  of  proof  as  to 
the  fraudulent  representations  charged  by 
them,  rests  upon  them,  before  they  can,  re; 
spectively,  defend  the  foreclosure  bUl  or  ob- 
tain affirmative  relief  upon  their  cross-bllL 

It  Is  conceded  by  both  parties  that  the 
complainant  did  represent  that  the  business, 
at  the  time  of  the  sale,  was  paying  expenses. 
The  defendants  claim  that  the  complainant 
told  them  that  during  the  preceding  spring 
and  winter  be  had  made  from  $60  to  $100  a 
week  in  profits.  The  complainant  denies  this, 
and  says  that  he 

"told  them  merely,  that  the  place  was  running 
along  nicely,  but  it  was  not  on  a  money -making 
basis  just  now,  but  was  making  expenses,  and 
that  if  somebody  had  that  place  and  managed 
it  properly,  there  was  a  nice  profit  to  be  made 
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there  yihen  the  season  comes  along,  bnt  that 
time  vas  no  time  to  make  any  money." 

The  complainant  farther  testified  that  he 
told  them: 

"Sometimes  it  pays  $40  or  $50  a  week,  and 
aometimes  it  Is  not  payinK  anything;  It  all  de- 
pends npon  the  weather.' 

It  appears  by  the  evidence  that  tbe  com- 
plainant had  owned  tbe  place  for  5%  months. 

The  court  Is  not  satlafled  that  any  fraudu- 
lent misrepresentations  were  made  by  the 
complainant  to  the  defendants;  certainly  the 
defendants  did  not  rely  on  them,  even  If 
made. 

The  court  also  Is  satisfied  that  the  defend- 
ants elected  to  treat  the  property  as  their 
own  by  continuing  to  operate  the  business 
long  after  they  claimed  to  have  discovered 
the  fraud,  and  they  afterwards  sold  the  goods 
and  chattels. 

I  will  advise  a  decree  in  favor  of  tbe  com- 
plainant 


(82  N.  J.  TC^.  1S6) 

NORCROSS  V.  NORCROSS. 

(Court  of  Chancery  of  New  Jersey.    May  24, 
1913.) 

(Byltahut  Iv  the  Court.) 

1.  DrvoBCE  (8  133*)— Desebtion— EviDSNcn. 

In  a  hnsDand's  suit  against  his  wife  for  de- 
sertion, evidence  examined,  and  held,  that  it 
was  not  shown  that  the  desertion  was  obsti- 
nate against  the  will  of  the  petitioner. 

fEd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Si  446-448;  Dec.  Dig.  {  133.*] 

2.  DivoBcx    (8  133*)— Desebmon  bt  Wli»— 
Advances  or  Husband. 

Although  a  wife  may,  without  cause  or  Jus- 
tification, abandon  her  husband,  the  law  impos- 
es upon  him  a  duty  to  use  active  efforts  to 
terminate  the  separation  by  making  snch  ad- 
vances or  concessions  as  might  reasonably  be 
expected  to  induce  her  to  return  to  him,  and 
he  is  excused  from  discharging  this  obligation 
only  when  it  is  manifest  from  the  facts  In  tbe 
case  that  to  do  so  would  be  unavailing. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  88  446-448;   Dec.  Dig.  i  133.*] 

3.  DivoBCE    (8  I.'^S'J-Deskbtion— Evidence. 

Also  held  upon  the  evidence  that  the  denial 
of  the  decree  is  further  sustainable  because  of 
the  charge  of  willfulness  of  the  supposed  deser- 
tion as  supported  only  by  the  petitioner's  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ii  446^i48;  Dec  Dig.  8  133.*] 

Suit  by  Charles  W.  Norcross  against  Mari- 
an Pearl  Norcross  for  divorce.  On  exceptions 
to  master's  report  in  favor  of  a  trial  of  the 
petition.  Exceptions  overruled,  and  master's 
report  confirmed. 

Francis  V.  Dobbins,  of  Jersey  Clt7,  for 
petitioner. 

BACKES,  v.  C.  [1]  Tbe  parties  to  this 
suit  lived  in  Bergen  county,  and  were  mar- 
ried In  1901.  They  have  one  child.  In  1910 
they  separated.  The  petitioner  charges  that 
at  that  time  the  defendant  deserted  him,  and 
that  her  desertion  was  continued,  willful,  and 


obstinate  for  a  period  of  two  years.  The- 
cause  was  uncontested.  Tbe  master  to  whom 
it  was  referred  reported  adversely  to  the 
prayer  of  tbe  petition,  assigning  the  reason 
that  It  was  not  shown  that  tbe  desertion  was 
obstinate,  against  tbe  will  of  the  petitioner. 

The  petitioner's  testimony  Is  to  the  effect 
that  his  wife  was  fond  of  the  gay  and  for- 
bidden life,  and  because  of  frequent  reproofs 
she  expressed  her  ■  determination  of  leaving 
him,  and  quickly  put  this  into  action,  not- 
withstanding bis  pleas  and  protests.  All 
during  the  two  years  of  the  supposed  de- 
sertion tbe  petitioner  made  absolutely  no 
advances  to  Induce  his  wife  to  return  to  him. 
Had  he  done  so,  had  he  been  solicitous  of  a 
reconciliation,  I  am  satisfied  that  tbe  defend- 
ant would  have  yielded.  By  the  testimony 
of  a  witness  who  crated  some  of  the  furniture 
preparatory  to  her  departure  It  appears  that 
tbe  defendant  requested  blm  to  collect  for  bis 
services  from  tbe  petitioner,  which  the  latter 
paid.  During  her  absence  tbe  defendant  kept 
up  a  correspondence  with  her  husband,  and 
it  seems  that  he,  at  least  npon  one  occasion, 
wrote  to  her.  It  may  fairly  be  gathered  from 
the  wife's  letters  that  her  separation  was 
In  a  measure  assented  to  and  acquiesced  in 
by  the  petitioner.  Her  letters  to  him  Indicate 
that  the  petitioner  was  not  unwilling  that 
bis  wife  should  live  apart  from  him,  and  the 
impression  they  make  upon  me  is  that  If  he 
had  made  reasonable  overtures  to  her  she 
would  have  ended  the  separation.  There  Is 
nothing  in  the  conduct  of  the  defendant 
which  leads  to  tbe  belief  that  had  the  pe- 
titioner solicited  her,  he  would  not  have  been 
successful  in  inducing  his  wUe  to  reloin  blm. 
Tbe  statement  made  by  her  to  his  solicitor 
that  she  did  not  see  how  she  could  live  with 
her  husband  again  does  not  manifest  obdu- 
racy. The  Insinuation  that  tbe  defendant 
found  marital  solace  In  the  society  of  one 
Ackerman,  and  that  from  this  It  may  be  as- 
sumed that  the  petitioner's  efforts  would 
have  been  unsuccessful,  finds  no  support  in 
tbe  record. 

[2]  Although  a  wife  may,  without  cause 
or  Justification,  abandon  her  husband,  yet  the 
law  imposes  upon  him  a  duty  to  use  active 
efforts  to  terminate  the  separation,  by  mak- 
ing such  advances  or  concessions  as  might 
reasonably  be  expected  to  induce  her  to  re- 
turn to  him.  Bowlby  v.  Bowlby,  25  N.  J. 
Eq.  (10  C.  B.  Or.)  406.  And  he  is  excused 
from  discharging  this  obligation  only  when 
it  is  manifest  from  the  facts  in  the  case  that 
to  do  so  would  be  unavailing.  Hall  v.  Hall, 
66  N.  J.  Bq.  (20  Dick.)  709,  55  Atl.  300. 

[3]  Tbe  denial  of  a  decree  of  divorce  Is 
further  sustainable  because  tbe  charge  of 
willfulness  of  the  supposed  desertion  Is  sup- 
ported only  by  the  petitioner's  evidence. 
There  Is  corroborating  testimony  that  the 
defendant  separated  from  her  husband  but 
none  that  she  deserted  htm.    Tbe  expressman 
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and  another  wbo  helped  to  move  the  faml- 
tnre  Bimply  tell  of  her  going.  Her  letters 
speak  only  that  she  left  her  husband,  but 
what  persuaded  her  to  go,  or  that  It  was  a 
willful  abandonment  on  her  part,  does  not 
appear  other  than  from  the  lips  of  the  pe- 
titioner. 

The  master's  report  Is  c<»iflrmed,  and  the 
exceptions  are  overruled. 


(a  M.  J.  Bq.  S18) 

BEAM  ▼.   PATERSON   SAFE  DEPOSIT 
TRUST  CO.   et   aL 


(Coart  «t  Chancery  of  New  Jersey. 
1813.) 


Dec.  e. 


(Byttalus  hy  the  Cowrt.)    ■ 

X.  TBT7BTB    (I  217*)— DiSCBETION    OF    TbUSTKK 

—  CoNTiNtiiNO   Investments  —  BuBDKH    of 

Pboof. 

The  burden  of  proof  of  the  "exercise  of 
good  faith  and  reasonable  discretion,"  within 
the  meaning  of  the  statute  with  respect  to  a 
trustee  in  continuing  inTestments  made  by  a 
decedent  in  his  lifetime  (P.  U  1899,  p.  230), 
is  cast  upon  the  trustee,  under  the  peculiar 
facts  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  iS  301-304,  306-308;    Dec.  Dig.  i  217.* J 

2.  Trusts  (|  2e2*)— Discketion  of  Tbustbb— 
Imvestments— Burden  of  Proof. 

In  a  suit  against  a  trustee  (a  trust  com- 
pany) for  an  accounting  with  respect  to  losses 
occasioned  to  a  triut  fund  in  the  continuing 
such  investments  made  by  a  testatrix  in  her 
lifetime,  and  where  it  appeared  that  the  trus- 
tee, instead  of  insisting  upon  cash,  accepted 
from  the  executors  the  securities  in  question, 
which  then  were  considered  by  investors  gener- 
ally to  be  of  the  first  quality,  and  about  a  year 
after  the  beginning  of  the  trust  the  market 
values  of  such  securities  began  to  depreciate, 
and  so  continued  thereafter  to  depreciate,  until 
the  commencement  of  this  suit,  evidence  exam- 
ined, and  held  that  the  trustee  had  not  sus- 
tained the  burden  of  proof  cast  upon  it  by  the 
statute  respecting  the  exercise  of  a  "reasonable 
discretion,'  although  there  is  no  lack  of  the 
exercise  of  "good  faith." 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  f  372;    Dec.  Dig.  {  262.*] 

8.  Tbusts  (S  217*)— Disobetion  of  Tbusteb— 

Doubtful  Investments. 

There  are  probably  no  securities  In  which 
people  invest  their  money  which  can  l>e  said 
to  be  safe  at  all  events  and  under  all  circum- 
stances. There  is  always  some  element  of 
chance  which  time  may  develop.  When,  how- 
ever, a  security  comes  within  the  region  of 
doubt  it  is  the  part  of  prudence  and  discretion 
to  eliminate  it  from  a  trust  fund  at  the  earliest 
possible  moment,  and  defendant  trustee,  having 
neglected  to  do  so,  in  this  case,  is  liable  to  the 
complainant  upon  this  ground. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  K  301-304,  306-309;    Dec  Dig.  i  217.*J 

Bill  by  Carrie  S.  Beam  against  the  Pater* 
son  Safe  Dejposlt  &  Trust  Company  and  oth- 
ers.   Decree  for  complainant. 

See,  also,  81  N.  J.  Eq.  38,  88  Atl.  S79. 

Pierre  F.  Cook,  of  Jersey  City,  for  com- 
plainant Griggs  &  Harding,  of  Paterson, 
for  defendants. 


HOWELL,  V.  O.  Ill  The  dalm  of  the  com- 
plainant in  this  case,  and  the  facts  upon 
which  she  relies,  are  fully  stated  In  the  opin- 
ion of  Vice  Chancellor  Stevenson  on  the  mo- 
tion to  strike  out  the  bill  of  complaint  here- 
in (Beam  t.  Paterson  Safe  Deposit  Oa.,  81  N. 
J.  Eq.  [11  Bucb.]  38,  88  Atl.  379),  and  in  the 
same  matter  on  appeal  (81  N.  J.  Eq.  [11  Buch.] 
196,  86  Atl.  369).  It  was  held  by  the  Court 
of  Errors  and  Appeals,  on  the  allegations  of 
the  blU  that  .the  fact  that  securities  which 
had  come  to  the  hands  of  a  trustee,  and  whtdi 
had  steadily  depreciated  in  value  from  the 
beginning  of  the  trust  until  the  shrinkage^ 
amounting  to  nine-tenths  of  the  value,  made 
a  prima  fade  case  of  lack  of  good  faith,  or 
a  failure  to  exercise  reasonable  discretion  on 
the  part  of  the  trustees,  and  that  such  a  deal- 
ing with  the  trust  funds  called  for  an  expla- 
nation by  the  trustees  of  their  action  in  hold- 
ing on  to  securities  which  were  steadily  de- 
clining until  they  had  shrunk  to  one-tenth  of 
the  value  which  they  had  at  the  time  they  be- 
came part  of  the  trust  estate.  The  burden 
of  proof  of  the  "exercise  of  good  faith  and 
reasonable  discretion,''  to  use  the  words  of 
the  statute  (P.  L.  1899,  p.  236)  Is  thus  thrown 
upon  the  trustee,  and  the  only  question  now 
before  the  court  is  whether  the  trustee  has 
met  that  burden.  I  am  constrained  to  reach 
the  conclusion  that  It  has  not  It  appears 
that  the  securities  In  question  were  invest- 
ments made  by  the  testatrix  in  her  lifetime, 
and  that  when  the  time  came  for  the  execu- 
tors to  transfer  the  fund  in  question  to  the 
trustee,  the  trustee,  instead  of  insisting  upon 
cash,  accepted  the  securities  in  question  with- 
out objection.  This  was  in  1905.  The  se- 
curities at  that  time  were  considered  by  in- 
vestors generally  to  be  of  the  first  quality. 
The  market  values  began  to  depreciate  about 
a  year  after  the  beginning  of  the  trust,  and 
continued  thereafter  to  depreciate  until  the 
present  time.  The  trustee  watched  the  de- 
cline in  value,  consulted  with  investors  In  re- 
lation thereto,  discussed  the  matter  at  meet- 
ings of  its  finance  committee,  procured  the 
app<dntment  of  its  president  and  a  member 
of  its  finance  committee  as  directors  of  one 
of  the  companies  which  issued  some  of  the 
securities,  and  otherwise  kept  In  view  the  de- 
clining values.  It  owned  and  held  as  an  in- 
vestment some  of  the  same  securltiee  whldi 
it  held  In  trust  for  the  complainant,  so  that 
its  treatment  of  the  trust  fund  was  the  same 
as  was  accorded  by  it  to  its  own  property. 
It  appears  to  have  done  everything  that  it 
could  have  done  In  the  way  of  informing  it- 
self of  the  disasters  which  finally  overtook 
and  wrecked  the  securities,  but  failed  to  per- 
ceive the  Inevitable  outcome  which  iVow  ap- 
pears to  be  80  plain. 

[2,  S]  I,  therefore,  think  that,  as  a  iHatter 
of  fact,  there  was  no  lack  of  good  fain  on 
the  part  of  the  trustee,  nor  do  I  find  an*  af- 
firmative averment  which  can  be  construed 
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into  such  a  charge.  That  leaTes  open  the 
question  of  the  ezerdse  by  It  of  a  reasonable 
discretion  in  holding  oa  to  the  securities  aft- 
er they  had  begun  to  decline.  On  this  ques- 
tion the  Judgment  must  be  for  the  complain- 
ant It  must  hare  sufflciently  appeared  to 
the  trustee  from  the  early  part  of  1906  for- 
ward that  the  securities  held  by  it  were 
doubtful  in  character,  else  there  would  have 
been  no  need  of  the  exercise  of  the  great 
watchfulness  and  anxiety  testified  to  on  the 
part  of  the  defendant.  There  are  probably 
no  securities  in  which  people  invest  their  mon- 
ey which  can  be  said  to  be  safe  at  all  events 
and  under  all  circumstances.  There  is  al- 
ways some  element  of  chance  which  time 
may  develop.  When,  however,  a  security 
comes  within  the  region  of  doubt,  in  my 
opinion,  it  would  be  the  part  of  prudence  and 
discretion  to  eliminate  it  from  a  trust  fund 
at  the  earliest  possible  moment  That  the 
trustee  neglected  to  do.  It  is  upon  tliis 
ground  that  I  deem  the  defendant  to  be  lia- 
ble to  the  complninant 

For  the  purpose  of  ascertaining  the  amount 
with  which  the  defendant  should  be  charged, 
it  will  be  necessary  to  fix  the  date  at  or  about 
the  time  of  which  the  securities  should  have 
been  sold.  As  nearly  as  I  can  get  at  it,  there 
was  su£Bcient  decline  by  August  1,  1806,  to 
Inform  the  trustee  that  a  doubt  about  their 
value  existed.  Without  having  heard  argu- 
ment on  this  point,  this  date  seems  to  me  to 
be  approximately  correct  However,  the  point 
will  be  left  open,  and  may  be  discussed  at  the 
time  of  settling  the  decree. 


(82  N.  J.  Bq.  em 

MADDOCK  V.  CONNOLLY  et  al. 


(Court  of  Oumcery  of  New  Jersey. 
1913.) 


June  6, 


(Bvllahu*  Iv  the  Court.) 

1.  Lost  Instbtjments   (SI  8,  23*)— Actions 
TO  Establish— BuBDEN  o»  Paoor. 

Tlie  rule  tliut  a  party  seeking  to  establish 
a  lost  instrument  such  as  a  deed  of  conTeyance 
or  a  will,  or  to  recover  upon  a  lost  instrument 
such  as  a  mortgage  or  a  promissory  note,  mani- 
festly casts  the  burden  of  proof  on  the  party 
claiming  under  the  lost  Instrument,  and  It  is 
consonant  with  reason  that  the  burden  of  proof 
shall  not  only  be  sustained  by  him,  but  that 
the  evidence  as  to  the  existence,  execution,  and 
delivery  of  the  lost  instrument  should  be  clear 
and  cogent 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  {{  17,  51-67;  Dec.  Dig.  |{ 
8,  23.*] 

2.  Lost  Instbttmentb  (§  2S*) — Mobtgagb  — 

FOBECLOSUBE— EVinKNCB  OT    iNDBBTBDNESa 

Upon  a  bill  for  the  foreclosure  of  a  mort- 
gage, assuming  that  the  complainant  has  estab- 
lished the  fact  that  an  instrument  of  the  sort 
mentioned  in  the  bill  once  existed  either  (1)  to 
secure  a  present  loan,  or  (2)  to  secure  future 
advances  to  be  made  under  it,  evidence  exam- 
ined, and  held  to  fail  to  show  that  the  mortga- 
gor owed  the  mortgagee  anything  at  all  either 
at  the  time  of  the  making  of  the  mortgage,  or 
that  any  money  was  advanced  by  the  mortgagee 
to  the  mortgagor  by  way  of  a  future  advance 


on  the  mortgagre  itself,  and  hence  the  burden  of 
proof  has  not  been  met  by  the  complainant 

fEd.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  H  51-67;   Dec.  Dig.  i  23.*1 

Bill  by  Frederick  B.  Maddock,  administra- 
tor, against  Marjorie  Heath  (Tonnolly  and 
others.    Decree  dismissing  bill. 

Decree  affirmed  by  Court  of  Errors  and 
Appeals,  90  Atl.  314. 

Balph  E.  Lum  and  Egbert  J.  Tamblyn,  both 
of  Newark,  for  complainant  Cortlandt  Par- 
ker, of  Newark,  for  defendant  Marjorie 
Heath  (Connolly.  Edward  A.  Day,  of  New- 
ark, for  defendant  Carlotta  Heath.  Alger- 
non T.  Sweeney  and  John  R.  Hardin,  both 
of  Newark,  for  Bertha  Baker  Heath  and 
other  defendants. 

HOWELL,  V.  0.  [1]  Whether  a  complain- 
ant seeks  to  establish  a  lost  instrument  such 
as  a  deed  of  conveyance  or  a  will,  or  seeks 
to  recover  upon  a  lost  instrument  such  as  a 
mortgage  or  a  promissory  note,  the  burden  is 
on  him  in  the  first  instance  to  prove  that  a 
document  of  the  sort  alleged  in  the  bill  once 
existed,  that  it  was  properly  executed  and 
delivered,  that  It  has  been  lost,  and  that 
proper  search  has  been  made  for  it;  and, 
when  these  points  shall  have  been  proved, 
the  court  will  then  take  secondary  evidence 
as  to  its  contents.  This  rule  manifestly  casts 
the  burden  of  proof  on  the  party  claiming  un- 
der the  lost  instrument,  and  it  is  quite  con- 
sonant with  reason  that  the  burden  of  proof 
shall  not  only  be  sustained  by  him,  but  that 
the  evidence  as  to  the  existence,  execution, 
and  delivery  of  the  lost  instrument  should 
be  clear  and  cogent  Swaine  v.  Maryott,  28 
N.  J.  Eq.  (1  Stew.)  689.  The  authorities  on 
the  point  in  this  state  are  very  meager,  but 
the  question  has  received  attention  elsewhere. 
Connor  v.  Pusher,  86  Me.  300,  29  Ati.  1083; 
Moses  V.  Morse,  74  Me.  472;  Day  v.  Phil- 
brook,  89  Me.  462,  36  AtL  991;  Edwards  v. 
Noyes,  65  N.  X.  126;  Scurry  v.  Seattle,  66 
Wash.  1.  104  Pac.  1129,  134  Am.  St  Rep. 
1092;  Tayloe  t.  Rlggs,  1  Pet  591,  7  L.  Ed. 
275. 

I  am  of  opinion  that  the  burden  of  proof, 
so  resting  upon  the  complainant  in  this  case^ 
has  been  fully  met  and  I  shall  assume,  with- 
out further  statement  or  argument,  that  the 
complainant  has  established  the  fact  that  an 
instrument  of  the  sort  mentioned  in  the  bill 
once  existed,  and  that  it  was  of  the  tenor 
and  effect  therein  set  out  I  base  my  con- 
clusion as  to  this  fact  upon  the  testimony  of 
Mr.  Maddock  and  the  introduction  of  the 
certified  copy  of  the  registry  of  the  mortgage, 
which  I  think  is  evidential  on  this  point. 

[2]  But  in  my  opinion  the  complainant  has 
wholly  failed  to  prove  that  there  was  any 
consideration  for  the  mortgage  in  question, 
or  that  there  was  ever  any  money  advanced 
upon  It  The  mortgage  was  executed:  Ei- 
ther (1)  to  secure  a  present  loan;   or  (2)  to 
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aectue  future  advances  to  be  made  under  it 
There  te  no  evidence  whatever  to  the  effect 
that  the  mortgagor  owed  the  mortgagee  any- 
thing at  all  at  the  time  of  the  making  of  the 
mortgage ;  In  fact,  a  searching  investigation 
of  the  books  of  the  parties  made  by  a  com- 
petent accountant  falls  to  disclose  any  pres- 
ent indebtedness.  In  fact,  the  books  rather 
show.  If  they  show  anything  at  all,  that  there 
was  no  indebtedness  from  the  son  to  the 
father  at  the  time  the  mortgage  purports  to 
have  been  made.  Neither  Is  there  any  evi- 
dence that  any  money  was  advanced  by  the 
mortgagee  to  the  mortgagor  by  way  of  a 
future  advance  on  the  mortgage  itself.  The 
mortgage  appears ,  to  have  been  dated  on 
December  8, 1892,  and  to  have  been  registered 
on  July  16, 1900,  after  the  death  of  the  mort- 
gagor. There  is  an  account  in  the  books  of 
the  firm,  which  was  composed  of  the  mort- 
gagor and  mortgagee,  showing  that  on  the 
day  after  the  mortgage  was  dated  the  firm's 
check  was  drawn  to  the  order  of  the  mort- 
gagor for  $1,750,  and  that  this  amount  was 
charged  on  the  firm's  books  to  the  mortgagee, 
indicating,  possibly,  that  |1,760  had  been  on 
that  day  taken  from  the  assets  of  the  firm 
by  the  .mortgagor  and  charged  against  the 
mortgagee,  from  which  I  am  asked  to  infer 
that  there  was  created  by  that  transaction 
an  indebtedness  from  the  mortgagor  to  the 
mortgagee.  This  course  seems  to  have  been 
continued,  according  to  the  books,  from  De- 
cember 9,  1892,  until  April  5,  1893,  up  to 
which  time  this  particular  account  reached  an 
aggregate  of  $32,132.16;  but  I  do  not  think 
that  I  would  be  Justified  In  assuming,  without 
any  evidence  at  all,  that  this  account  repre- 
sents a  transaction  or  a  series  of  transactions 
connected  In  any  way  with  the  mortgage.  It 
has  always  been  held  that  future  advances  on 
a  mortgage  should  not  be  encouraged  because 
of  the  facility  they  afford  for  the  commission 
of  fraud,  inasmuch  as  the  proof  of  the  ad- 
vances generally  lies  wholly  in  parol,  and  this 
observation  apoUes  with  much  more  force  to 
a  case  in  which  a  recovery  for  future  ad- 
vances on  a  lost  instrument  is  sought  to  be 
had.  The  burden  of  proof  on  this  point  lies 
with  the  complainant,  and  it  is  quite  apparent 
that  the  burden  has  not  been  met,  and  I  must 
therefore  advise  a  decree  dismissing  the  bill. 


(82  N.  J.  Bq.  6Z1) 

MORRISTOWN  TRUST  CO.  v.  MAYOR  AND 

BOARD  OP  ALDERMEN  OF  TOWN 

OF  MORRISTOWN  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Dec.  20, 
1913.) 

(Byllabut  ly  the  Court.) 

1.  ClTARmES  ($  10*)— Chabitablk  Bbquests 
—What  Constitutes. 

A  bequest,  appropriated  for  tiie  erection  of 
a  bronze  and  granite  base  for  the  flaKstalT  in 
the  Morristown  park  when  the  proper  consent 
shall  have  been  obtained  for  the  erection  of 
the  game  from  the  trustees  of  the  park  and  from 


the  munidpal  authorities  of  Morristown,  the 

same  to  bear  an  Inscription  that  It  was  erect- 
ed in  memory  of  the  testatoi^a  father,  must 
fail  and  fall  into  the  residuary  estate  because 
it  does  not  come  within  any  of  the  definitions 
of  charitable  uses,  nor  is  it  in  any  sense  a  de- 
votion of  the  money  therein  mentioned  to  chari- 
table purposes.  It  is  a  mere  private  trust,  and 
is  violative  of  the  rule  against  perpetuities. 

tEd.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  I  34;  Dec.  Dig.  {  10.*] 

2.  Charities    (|   10*) — "Trvsib  pob  Cbau<- 
TABLE  Uses.*' 

"Trusts  for  charitable  uses"  defined. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  f  84;   Dee.  Dig.  i  10.» 

For  other  definitions,  see  Words  and  Phrasefc 
voL  2,  p.  1074.] 

3.  CiiABrriES  (|  88*)  —  GoKDiTions  —  Oow- 

SIBUCTION— IVPOSSIBILITT  OF  PEBFomfARCK. 

The  impossibility  of  procuring  the  consent 
of  the  trustees  of  the  Morristown  green  or  park, 
and  of  the  municipality,  to  the  erection  of  the 
structure  provided  for  in  this  liequest,  is  another 
reason  why  such  bequest  must  fail;  the  con- 
sent of  the  trustees  being  made  one  of  the  con- 
ditinns  upon  which  the  validity  of  the  bequest 
depends,  without  which  the  physical  construe- 
tion  could  not  be  carried  on. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  |  66;    Dec.  Dig.  |  38.*] 

4.  Wiixs  (I  852*)- Rejection  of  Lboaot. 

Another  legacy  under  the  same  will  to  the 
Society  for  Providing  Medical  Attendance  to  the 
Worthy  Poor  of  the  Township  of  Morris  must 
likewise  fail  and  fall  into  the  residuary  estate, 
it  appearing  that  there  was  a  voluntary  asso- 
ciation of  the  residents  of  Morristown  and  vi- 
cinity called  by  the  name  of  the  intended  legatee, 
which  existed  from  January  14.  1889,  until 
January  9,  1911,  when  it  disbanded  and  thereby 
became  dissolved;  the  dissolution  occurred  aft- 
er the  testator's  will  was  executed  and  after  his 
death,  but  without  any  attempt  to  collect  tUa 
legacy. 

[Ed.  Note.— For  other  cases,  see  Willi,  Cent. 
Dig.  H  2167,  2168;   Dec  Dig.  {  852.*] 

6.  Wills  (J   858*)— Charitable   Bequests- 
Failure  OF  PUBPOSB— RESIDUABT  ESTATE. 

There  is  a  distinction,  well  settled  by  the 
authorities,  between  the  class  of  cases  in  which 
there  is  a  gift  of  charity  generally,  indicative  of 
a  general  charitable  purpose,  and  pointing  out 
the  mode  of  carrying  it  into  effect,  and  another 
class  of  cases  which  the  testator  shows  an  In- 
tention, not  of  general  charity,  but  to  give  to 
some  particular  institution,  and  then  if  it  &iila 
because  there  is  no  such  institution  the  gift  does 
not  go  to  charity  generally,  and  this  last  bequest 
is  not  a  bequest  to  charity  generally,  but  as  one 
to  the  particular  legatee,  which  terminated 
its  own  existence  within  a  year  after  the  testa- 
tor's death  and  before  the  legacy  t>ecame  due  and 
payable  according  to  law. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  2173-2183 ;  Dec.  Dig.  g  858.*] 

Bill  by  the  Morrison  Trust  Company,  ex- 
ecutor, against  the  Mayor  and  Board  of  Alder- 
men of  the  Town  of  Morristown  and  others 
to  construe  a  wllL    Decree  rendered. 

Wlllard  W.  Cutler,  of  Morristown,  for  com- 
plainant Stephen  H.  Little,  of  Morristown, 
for  residuary  legatees.  Carl  V.  Vogt,  of  Mor- 
ristown, for  town  of  Morristown. 

HOWELL,  V.  C  [1]  The  two  legacies  In 
question,  under  the  will  of  Augustus  L.  Revere, 
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must  fall,  and  the  amounts  thereof  must  re- 
vert to  the  residuary  fund.  The  first  legacy 
appropriates  $5,000  for  the  erection  of  a 
bronze  and  granite  base  for  the  flagstaff  In 
the  Morrlstown  park  when  the  proper  con- 
sent shall  have  been  obtained  for  the  erec- 
tion of  the  same  from  the  trustees  of  the 
I)ark  and  from  the  municipal  authorities  of 
Morrlstown;  the  same  to  bear  an  Inscription 
that  it  was  erected  In  memory  of  the  testa- 
tor's father.  Tlils  bequest  must  fall  because 
it  does  not  come  within  any  of  the  defini- 
tions of  charitable  uses,  nor  is  It  In  any  sense 
a  devotion  of  the  money  therein  mentioned  to 
charitable  purposes.  It  Is  a  mere  private 
trust,  and  Is  violative  of  the  rule  against  per- 
petuities. Mr,  Justice  Gray,  of  the  Massa- 
chusetts Supreme  Court,  In  Jackson  v.  Phil- 
lips, 96  Mass.  (14  Allen)  539,  defines  a  char- 
ity as  follows: 

"A  charity,  In  the  legal  sense,  may  be  more 
fully  defined  as  a  gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an  indefi- 
nite number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  education 
or  religion,  by  relieving  tbeir  bodies  from  dis- 
ease, suffering,  or  constraint,  by  assisting  them 
to  establish  themselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  oth- 
erwise lessening  the  burdens  of  government.  It 
is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described 
f»  to  show  that  it  is  charitable  in  its  nature." 

[2]  This  deflnltton  was  approved  by  our 
Court  of  Errors  and  Appeals  In  MacKenzie  v. 
Trustees,  67  N.  J.  Eq.  (1  Robb.)  652,  61  Atl. 
1027,  3  L.  B.  A.  (N.  S.)  227.  Lord  Macnagh- 
ten,  in  Commissioners  of  Income  Tax  v.  Pem- 
sel  (1891),  A.  C.  531,  61  L.  J.  Q.  B.  290,  defines 
trusts  for  charitable  purposes  as  follows:  (1) 
Trusts  for  the  relief  of  poverty;  (2)  trusts 
for  the  advancement  of  education ;  (3)  trusts 
for  the  advancement  of  religion;  (4)  trusts 
for  other  purposes  beneficial  to  the  commu- 
nity not  falling  under  any  of  the  preceding 
beads  and  not  being  for  flie  purpose  merely 
of  sport  or  hospitality.  It  is  quite  apparent 
that  this  bequest  does  not  faU  witliln  either 
of  the  above  definitions. 

[3]  There  is  another  reason,  however, 
which  must  be  looked  at,  and  that  is  the  im- 
possibility of  procuring  the  consent  of  the 
trustees  of  the  Morrlstown  green  or  park,  and 
of  the  municipality  to  the  erection  of  the 
structure  provided  for.  The  facts  are  that 
the  consent  of  the  trustees  was  sought ;  that 
tbey  entertained  an  appflcation  for  permls' 
sion  to  make  the  construction  In  accordance 
with  the  terms  of  the  will;  that  the  same 
was  considered  and  discussed  by  them,  and 
was  finally  refused.  This  state  of  facts 
brings  the  case  within  Teele  v.  Bishop  of 
Derry,  168  Mass.  341,  47  N.  B.  422,  38  I*  B. 
A.  629,  60  Am.  St  Rep.  401,  where  a  legacy 
failed,  very  largely  because  the  bishop  of  the 
diocese  refused  to  assist  In  maintaining  a 
cliapel  or  supporting  a  priest,  and  that  wlth- 
ont  hia  help  the  people  could  do  neither. 
That  situation  is  analogous  to  the  one  now 
In  liand,  for  the  reason  that  the  consent  of 
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the  trustees  is  made  one  of  the  condittona 
upon  which  the  validity  of  the  legacy  de- 
pends, besides  which  the  physical  construc- 
tion could  not  be  carried  on  without  their 
consent  Their  refusal,  therefore,  operates 
as  a  rejection  of  the  legacy.  If  there  were  no 
other  reason  for  its  invalidity,  this  makes  It 
impossible  of  enforcement,  and  for  this  rea- 
son also  It  must  fail. 

[4]  The  other  legacy  to  the  Society  for  Pro- 
viding Medical  Attendance  to  the  Worthy 
.Poor  of  the  Township  of  Morris  must  like- 
wise fall,  but  for  a  different  reason.  It  ap- 
pears by  the  allegations  of  the  pleadings  that 
there  was  at  one  time  a  voluntary  associa- 
tion, composed  of  residents  of  Morrlstown 
and  vicinity,  called  the  Society  for  Providing 
Medical  Attendance  to  the  Worthy  Poor  of 
the  Township  of  Morris,  which  existed  from 
January  14,  1880,  until  January  9,  1911, 
when  it  disbanded,  and  thereby  became  dis- 
solved. This  dissolution  occurred  after  the 
testator's  will  was  executed  and  after  bis 
death,  but  without  any  attempt  to  collect  tbe 
legacy. 

In  Brown  v.  Condlt,  70  N.  J.  Bq.  (4  Robb.) 
440,  61  AtL  1055,  Vice  Chancellor  Stevenson 
dealt  with  bequests  to  legatees  who  were  not 
In  existence  either  at  the  date  of  the  will  or 
at  the  date  of  the  testator's  death,  and  held 
that  in  either  of  those  two  cases  the  legacy, 
even  though  charitable,  would  lapse,  and  the 
amount  thereof  would  fall  into  the  residue. 
In  the  case  at  bar,  the  legatee  did  not  go  out 
of  existence  until  about  eight  months  after 
the  testator's  death ;  the  members  then  hav- 
ing full  knowledge  of  the  bequest,  voluntarily 
dissolved,  although  it  might  possibly  have 
continued  Its  existence  and  In  some  way  hare 
taken  advantage  of  the  bequest 

[6]  This  action  of  the  legatee  seems  to  have 
the  effect  of  a  rejection  of  the  legacy,  and,  if 
so.  Is  the  fund  to  be  administered  cy  pres,  or 
does  it  fall  into  the  residue?  The  solution  of 
this  question  Involves  a  consideration  of  the 
Intention  of  the  testator;  the  point  is  well 
Illustrated  by  tbe  opinion  of  Vice  Chancellor 
Klndersley  In  Clark  v.  Taj'lor,  1  Drew.  642. 
There  the  testator  bequeathed  a  legacy  of  00 
pounds  to  the  treasurer  for  tbe  time  being  of 
the  female  orphan  school  in  Greenwich,  pat- 
ronized by  Mrs.  Enderby,  for  the  benefit  of 
that  charity.  The  will  was  made  in  March, 
1839;  he  died  in  October,  1840.  Mrs.  Ender- 
by continued  to  carry  on  her  school  until 
November,  1846.  The  bequest  not  having 
been  paid,  the  question  was  whether  it  fail- 
ed, and  whether  it  was  dedicated  to  charity 
and  was  to  be  disposed  of  cy  pres.  The  vice 
chancellor  held  that  the  bequest  failed  en- 
tirely, and  that  It  became  part  of  the  residue. 
He  says: 

"The  question  is  whether  the  gift  in  this  will 
is  to  be  considered  as  a  gift  intended  for  chari- 
table purposes  generally,  or  whether  it  was  sim- 
ply intended  for  the  benefit  of  a  particular  pri- 
vate charity.  Now,  there  Is  a  distinction  well 
settled  b^  the  authorities.  There  is  one  class 
of  oases  in  which  there  is  a  gift  to  charity  gen- 
erally, indicative  of  a  general  charitable  put- 
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pose,  and  pointing  out  the  mode  of  carrying  it 
into  effect.  If  that  mode  fails,  the  court  says 
the  general  purpose  of  the  charity  shall  be  car- 
ried out.  Taere  is  another  class  in  which  the 
testator  shows  an  intention,  not  of  general 
charity,  but  to  give  to  some  particular  institu- 
tion, and  then  if  it  fails  because  there  is  no 
such  institution,  the  gift  does  not  go  to  charity 
generally.  That  distinction  is  clearly  recognized, 
and  it  cannot  be  said  that  wherever  a  gift  for 
any  charitable  purpose  fails  it  is  nevertheless  to 
go  to  charity." 

The  vice  diancellor  then  holds  from  the 
particular  words  of  the  gift  that  there  was 
no  contemplation  of  a  charitable  purpose 
generally,  but  that  a  benefit  to  the  particular 
school  mentioned  was  intended.  And  so  I 
read  the  bequest  in  question  in  this  case,  not 
a  bequest  to  charity  generally,  but  as  one  to 
the  particular  legatee,  which  terminated  its 
own  existence  within  a  year  after  the  testa- 
tor's death,  and  before  the  legacy  became  due 
and  payable  according  to  law.  In  re  Univer- 
sity of  London  (1900)  2  Ch.  1. 

It  has  been  said  that  Clark  y.  Taylor  (1853) 
supra,  was  In  opposition  to  the  decision  of 
Sir  John  Leach,  Master  of  the  Rolls,  In  Hay- 
ter  ▼.  Trego,  6  Ruse.  113,  In  which,  on  similar 
facts,  the  Master  of  the  Rolls  administered 
the  fund  cy  pres;  but  It  will  be  found  upon 
careful  reading  of  the  cases  that  in  Hayter  v. 
Trego  there  was  a  general  charitable  Inten- 
tion expressed  by  the  will,  which  would  be 
sufficient  to  control  the  decision.  Clark  v. 
Taylor,  supra,  was  followed  by  In  re  Ovey, 
Broadbent  t.  Barrow,  29  C.  D.  660,  54  L.  J. 
Ch.  762,  and  by  In  re  Rymer  t.  Stanfleld 
(1896);  1  Ch.  19;  64  L.  J.  Ch.  86,  in  the  Court 
of  Appeals. 

Again,  there  Is  no  scheme  furnished  by  the 
testator  for  the  administration  of  the  fund, 
provided  It  were  held  valid.  There  is  no 
use  defined  nor  any  term  fixed  within  which 
the  money  shall  be  expended,  nor  any  estab- 
lishment of  an  endowment  to  the  extent  of 
the  gift,  and  thus  the  purposes  of  the  gift 
are  indefinite  and  uncertain  and  could  not  be 
effectuated  without  the  formulation  of  a 
scheme  by  the  court  for  the  administration 
of  the  fund.  While  this  would  not  be  an  in- 
superable objection,  It  is  one  which  presses 
Itself  upon  my  attention. 

The  trustee  under  the  will  of  the  deceased 
will  be  Instructed  accordingly. 


(82  N.  J.  Bq.  «) 

PUBLIC     SERVICE     CORPORATION    OF 

NEW   JERSEY  v.   TOWN  OF 

WESTFIELD. 

(Court  of  Chancery  of  New  Jersey.     July  IS, 
1913.) 

(Syllaiu*  by  the  Court.) 

1.   JUQUITT   ({   39*)— JUBISniCTION. 

Where  the  jurisdiction  of  this  court  was 
invoked  by  complainant's  bill  expressly  on  the 
ground  of  irreparable  injury,  and  the  legal 
rights  of  complainant  were  submitted  for  deci- 
sion to  the  court  at  final  hearing  upon  the 
basis  that  if  they  existed  the  complainant  was 
entitled  to  protection  against  this  irreparable  in- 


i'ury,  and  the  complainant  itself  did  not  by  its 
ill  or  at  the  hearing  ask  that  this  be  settled 
at  law,  nor  did  the  defendant  insist  on  any 
right  to  have  a  settlement  at  law,  the  circum- 
stances of  irreparable  injury  gave  it  undoubted 
jurisdiction  of  the  case,  and  a  right,  so  far  as 
the  question  is  one  of  jurisdiction,  to  proceed 
to  the  final  determination  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  a  104-114;    Dec  Dig.  {  39.*] 

2.  INJDNCTIOH  (I  163*)— Grounds  fob  C!on- 
TiNuiNG— Establishing  Title  at  Law. 
Where  the  complainant  can  settle  the  legal 
title  by  action  at'  law,  and  the  injury  com- 
plained of  is  not  irreparable,  the  court  of  equi- 
ty, even  at  final  hearing,  and  when  the  parties 
have  tried  and  submitted  the  question  of  title 
to  the  court  without  objection  or  request  for 
trial  at  law,  should  not  ordinarily  settle  the 
title  and  protect  it  bjr  final  decree,  but  retain 
the  bill  until  complainant  had  reasonable  op- 
portunity to  establish  its  title  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  357-371;    Dec.  Dig.  (  163.»] 

8.  Equity   ({   39*)— Jubisdiction— DKTEBin- 

NATioN  OP  Title. 

The  rule  is  established  that  where  the  Ju- 
risdiction of  the  court  to  protect  complainant's 
legal  title  is  based  on  the  ground  of  irreparable 
damage,  and  the  defendant,  without  proper 
objection  by  its  answer  or  otherwise,  goes  to 
hearing  on  the  merits,  any  right  to  a  settlement 
of  title  at  law  may  be  considered  as  waived, 
and  the  court  has,  as  a  matter  of  jurisdiction, 
the  right  to  settle  the  title  at  final  bearing,  and 
on  the  question  of  exercising  this  right,  instead 
of  holding  the  case  for  settlement  at  law,  will 
consider  all  the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  ti  104-114;    Dec  Dig.   i  39.»] 

Memorandum  on  form  of  decree. 

For  former  opinion,  see  80  N.  J.  Eq.  205, 
84  AtL  718.    • 

Decree  affirmed  by  CJourt  of  Errors  and 
Appeals,  82  N.  J.  Eq.  662,  91  AO.  740. 

EMERT,  y.  a  [1]  In  making  the  sugges- 
tion at  the  close  of  my  opinion  filed  in  this 
case  (Public  Service  Corporation  v.  West- 
field,  80  N.  J.  Eq.  [10  Buch.]  295,  304,  84  AtL 
718)  that  if  the  complainant  would  file  a  stip- 
ulation to  appear  to  any  suit  brought  by  de- 
fendant on  its  legal  rights,  I  would  consider 
an  application  to  continue  an  Injunction 
pending  the  trial  of  the  suit  at  law,  and  in 
announcing  my  decision  at  the  close  of  the 
hearing  on  the  application,  I  had  in  mind  the 
general  course  which  seemed  to  be  Indicated 
In  the  late  opinion  of  the  Court  of  Errors  and 
Appeals,  which  was  decided  after  the  hearing 
in  this  suit  (Imi)erlal  Realty  Co.  v.  West  Jer- 
sey, etc.,  Railroad  Co.,  70  N.  J.  Eq.  [0  Buch.] 
168,  81  Atl.  837,  decided  November  20, 1011). 
In  that  case  an  injunction  was  granted  on 
final  hearing.  In  this  case,  to  restrain  inter- 
ference with  complainant's  right  of  way  over 
an  alley  on  defendant's  land,  and  it  was  held, 
on  appeal,  that  the  aid  of  a  court  of  equity 
in  the  enforcement  of  a  legal  right,  the  exist- 
ence or  extent  of  which  is  disputed,  cannot 
be  Invoked  until  the  right  is  settled  at  law, 
and,  there  being  a  substantial  dispute  as  to 
the  extent  of  complainant's  alleged  right,  the 
decree  below  was  reversed.    Inasmuch  as  the 
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complainant  In  tbe  present  suit  is  In  posses- 
sion, and  therefore  could  not  bring  an  action 
at  law  to  settle  the  title  of  the  land  occupied 
by  the  poles,  the  only  method  of  settling  the 
title  at  law  would  be  by  defendant  bringing 
the  action  and  requiring  the  complainant  to 
stipulate  to  appear  In  such  action.  Where 
the  defendant  is  thus  required  to  bring  the 
suit  as  the  only  party  who  can  raise  the  ques- 
tion of  title  at  law,  the  method  of  enforcing 
such  suit  at  law  is  to  direct  that  the  Injunc- 
tion be  made  permanent  unless  such  action 
be  brought  in  a  reasonable  time.  1  Pom.  Eq. 
Bern.  ^  506,  citing  Echelkamp  t.  Schrader,  46 
Mo.  605. 

On  further  consideration,  and  before  sign- 
ing any  order  on  the  application,  the  question 
arose  whether  there  is  not  a  Jurisdiction  In 
equity  to  settle  the  legal  title  on  its  own  final 
decree  In  this  case  upon  the  ground  that  its 
Jurisdiction  on  the  original  bill  Is  really  bas- 
ed on  the  question  of  Irreparable  Injury,  a 
clearly  settled  ground  for  Jurisdiction.  This 
would  seem  to  be  the  distinction  which  Is 
drawn  in  the  previous  decisions  of  the  ap- 
pellate court  which  were  relied  on  in  the  Im- 
perial Realty  Co.  Case  as  settling  the  law. 
These  cases  were  Todd  t.  Staata,  60  N.  J. 
Eq.  (15  Dick.)  507,  46  AtL  645;  Borough  of 
South  Amboy  v.  Pennsylvania  Railroad,  77 
N.  J.  Eq.  (7  Buch.)  242,  76  Aa  1038 ;  Mason 
▼.  Ross  (1910)  77  N.  J.  Bq.  (7  Buch.)  627,  77 
Atl.  44.  In  Mason  ▼.  Ross  the  decision  of  the 
court  in  Hart  v.  Leonard,  42  N.  J.  Eq.  (16 
Stew.)  416,  7  Atl.  865,  was  referred  to  as  spec- 
ifying the  exceptional  classes  of  cases  in 
which  equity  had  power  to  entertain  Juris- 
diction over  legal  rights  and  enforce  them. 
Among  these  classes  are  (at  page  420): 

"6.  Cases  where  the  object  of  the  bUl  is  to 
prevent  an  injury  which  will  be  destructive  ol 
the  inheritance,  or  which  equity  deems  irrepa- 
rable, L  e.,  one  for  which  the  damages  which 
may  be  recovered  according  to  legal  rulea  do 
not  afford  adequate  compensation." 

The  wrongful  removal  of  poles  In  actual 
use  for  the  purpose  of  supplying  electric 
light  or  telephone  and  telegraph  service,  be- 
longs to  this  class  considered  as  irreparable 
injuries.  American  Union  Telegraph  Co.  ▼. 
Town  of  Harrison  (Vice  Chancellor  Van 
Fleet,  1879)  81  N.  J.  Eq:  (4  StewO  627  (at 
p.  629). 

[2]  The  Jurisdiction  In  this  suit  was  In- 
yoked  by  complainant's  bill  expressly  on  this 
ground  of  irreparable  Injury,  and  the  legal 
rights  of  complainant  were  submitted  for  de- 
cision to  the  court  at  final  hearing  upon  the 
basis  that  if  they  existed  the  complainant 
was  entitled  to  protection  against  this  irrep- 
arable injury.  The  complainant  itself  did 
not,  either  by  Its  bUl  or  at  the  bearing,  ask 
that  this  be  settled  at  law,  nor  did  the  de- 
fendant insist  on  any  right  to  have  a  settle- 
ment at  law.  The  question,  therefore.  Is 
^irhether  the  court  of  equity  has  not,  In  cases 
of  this  character,  where  the  circumstances  of 
Irreparable  Injury  gave  it  undoubted  orig- 
inal Jurisdiction  of  the  case,  a  right,  so  far 


as  the  question  Is  one'  of  Jurisdiction,  to  pro- 
ceed to  the  final  determination  of  the  causes 
Where  the  complainant  can  settle  the  legal  ti- 
tle by  action  at  law,  and  the  injury  complained 
of  Is  not  irreparable,  the  court  of  equity, 
even  at  final  hearing,  and  when  the  parties 
have  tried  and  submitted  the  question  of  title 
to  the  court  without  objection  or  request  for 
trial  at  law,  should  not  ordinarily  settle  the 
title  and  protect  It  by  final  decree,  but  retain 
the  bUl  until  complainant  had  reasonable  op- 
portunity to  establish  its  title  at  law.  Todd 
V.  Steats,  60  N.  J.  Bq.  (15  Dick.)  507,  46  Atl. 
645;  Delaware,  Lackawanna  &  Western  Rail- 
road Co.  V.  Breckenrldge,  55  N.  J.  Bq.  (10 
Dick.)  l'41,  150,  35  Atl.  756,  affirmed  Dela- 
ware, Lackawanna  &  Western  Railroad  Co.  v. 
Breckenrldge,  66  N.  J.  Eq.  693,  39  AtL  1113 
(1897). 

[3]  As  bearing  upon  this  question  of  juris- 
diction in  equity  to  settle  disputed  legal  tittle 
at  final  hearing,  I  have  examined  all  of  the 
cases  cited  by  Mr.  Justice  Dlion  in  Hart  v. 
Leonard,  under  class  6,  cases  of  destruction 
to  the  inheritance  or  "Irreparable  injury," 
and  find  that,  with  one  exception  (Zinc  Com- 
pany v.  Franklinlte  Company,  13  N.  J.  Eq. 
[2  Beas.]  322,  and  15  N.  J.  Eq.  [2  McCttrt] 
418),  every  decision  was  rendered  on  an  aih 
plicatlon  relating  to  preliminary  injunction, 
and  these  dec^ions,  applied  strictly  as  prec- 
edents, may  undoubtedly  be  placed  on  the 
auxiUary  Jurisdiction  for  protection  of  prop- 
erty pending  the  establishment  of  the  legal 
title.  But  in  none  of  these  preliminary  In- 
juncti<at  applications  does  the  application 
seem  to  have  been  put  specially  on  the  ground 
of  protection  pending  settlement  of  title  at 
law,  or  upon  any  ground  other  than  ttiat  re- 
lating to  the  legal  title  of  the  respective 
parties  as  a  matter  to  be  determined  either 
upon  the  motion  itself  or  upon  final  hearing 
In  the  court  of  equity.  In  four  of  the  cases 
referred  to^  the  Court  of  Chancery,  after 
granting  preliminary  iitjonctlons,  settled  on 
final  hearing  the  disputed  legal  title  (Zinc 
Co.  v.  Franklinlte  Co.  [Chancellor  Oreen, 
1861]  13  N.  J.  Eq.  [2  Beas.]  322,  850;  John- 
ston T.  Hyde  [Chancellor  Runyon,  1880]  32 
N.  J.  Eq.  [5  Stew.]  446;  E\iIton  v.  Oreacen 
[Vice  Chancellor  Van  Fleet,  1886]  44  N.  J. 
Eq.  [17  Stew.]  444,  15  Ail.  827;  Lord  y.  Car- 
bon Iron  Co.  [Vice  Chancellor  Van  Fleet; 
1886]  42  N.  J.  Eq.  [15  Stew.]  157,  6  AO.  812), 
and  in  two  of  these  the  C!ourt  of  Errors  and 
Appeals  also  established  the  legal  title  on  ap- 
peal (Zinc  Co.  V.  Franklinlte  Co.  [1862]  16  N. 
J.  Bq.  [2  McCart.]  418;  Johnston  v.  Hyde 
[1881]  33  N.  J.  Eq.  [8  Stew.]  632).  In  the  ap- 
pellate court  the  Zinc  Co.  Case,  however,  was 
decided  as  one  involving  the  equitable  as 
well  as  legal  tlUe.  16  M.  J.  Eq.  (2  McCart) 
436. 

The  Jurisdiction  of  the  court  of  equity  In 
cases  of  irreparable  Injury,  to  establish  at 
final  hearing  the  legal  title  where  the  right 
to  its  establishment  at  law  is  not  asserted  by 
the  answer,  is  confirmed  by  the  earlier  ded- 
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slons  of  the  Court  of  Errors  and  Appeals 
(Holmes  v.  Jersey  City  [Conrt  of  Errors  and 
Appeals,  1857]  12  N.  J.  Eq.  [1  Beas.]  299), 
where  the  question  of  legal  title,  luvolTlng 
as  it  did  a  mere  question  of  law  (at  page  310), 
was  finally  decided  upon  the  application  for 
a  preliminary  injunction  which  was  made 
permanent,  and  the  decree  of  the  chancellor 
dissolving  the  Injunction  was  reversed.  In 
Morris  Canal  &  Banking  Co.  v.  Jersey  City 
(Chancellor  Williamson,  1859)  12  N.  J.  Eq.  (1 
Beas.)  253,  irreparable  damage  was  expressly 
relied  on  (at  page  263)  as  an  exception  to  the 
general  rule  that  the  court  would  not  settle 
questions  of  legal  title,  and  the  failure  of  the 
defendant  to  assert  in  the  answer  an  objec- 
tion to  the  jurisdiction  on  this  ground  and 
coming  to  hearing  on  the  merits  was  held  to 
be  a  waiver  of  any  objection  to  Jurisdiction, 
following  on  this  point  Holmes  v.  Jersey  City, 
supra.  The  chancellor  established  complain- 
ant's legal  title  on  final  hearing,  and  on  the 
appeal  the  Court  of  Errors  and  Appeals  (12 
N.  J.  Eq.  [1  Beas.]  647  [1859])  reversed  the 
decree,  and  dismissed  the  bill,  on  the  merits 
of  the  case,  considering  and  settling  the  legal 
title.  Chancellor  Green,  in  Zinc  Co.  v.  Frank- 
linite  Co.,  13  N.  J.  Eq.  (2  Beas.)  322,  350,  after 
stating  that  the  course  most  consistent  with 
the  practice  and  inclination  of  the  court 
where  an  Injunction  (to  protect  against  ir- 
reparable damage)  was  granted,  was  to  have 
the  right  tried  at  law,  held  that  on  account 
of  the  peculiar  circumstances  of  the  case, 
the  qnestion  of  legal  title  should  be  decided 
at  final  hearing,  and  the  chancellor  and  the 
Court  of  Errors  and  Appeals  on  appeal  did 
settle  the  legal  title,  as  well  as  the  equitable 
title,  which  was  also  Involved.  These  deci- 
sions of  the  Conrt  of  Errors  and  Appeals, 
earlier  than  Hart  ▼.  Leonard  (a  case  not  in- 
volving Irreparable  damage),  seem  to  estab- 
lish the  rule  that  where  the  jurisdiction  of 
the  court  to  protect  complaiuant's  legal  title 
Is  based  on  the  ground  of  irreparable  damage, 
and  the  defendant,  without  proper  objection 
by  its  answer  or  otherwise,  goes  to  hearing 
on  the  merits,  any  right  to  a  settlement  of 
title  at  law  may  be  considered  as  waived, 
and  the  court  has,  as  a  matter  of  jurisdic- 
tion, the  right  to  settle  the  title  at  final  hear- 
ing, and  on  the  question  of  exercising  this 
right,  Instead  of  holding  the  case  for  settle- 
ment at  law,  will  consider  all  the  circum- 
stances of  the  case.  With  these  qualifica- 
tions, the  exception  as  stated  in  class  6  in 
Hart  V.  Leonard  is  applicable  to  the  exercise 
of  the  jurisdiction  on  final  hearing.  In  the 
later  cases  above  referred  to  in  its  opinion 
(Imperial  Realty  Co.  v.  West  Jersey  Railroad 
Co.),  the  C^urt  of  Errors  and  Appeals,'  of  its 
own  motion  and  without  regard  to  the  waiver 
or  consent  of  the  parties  in  going  to  final  hear- 
ing or  other  special  circumstances  in  the  cas- 
es, declined  to  exercise  jurisdiction  as  at  final 
hearing  on  appeal,  and  either  dismissed  the 
bill  where  the  jurisdiction  in  equity  had  been 


objected  to,  or  held  the  cause  for  settlement 
of  title  at  law  where  objection  bad  not  been 
made  below.  But  in  none  of  these  cases  was 
the  prevention  of  Irreparable  damage  the 
object  of  the  suit,  and  therefore  it  should  not 
be  considered  that  any  of  these  later  deci- 
sions overruled,  or  was  intended  to  overrule, 
the  practice  previously  established  in  this 
class  of  cases.  The  view  generally  taken  in 
other  states  is  that  the  court  of  equity,  hav- 
ing taken  jurisdiction  to  protect  against  Ir- 
reparable injury,  has  the  right  to  do  complete 
Justice  and  settle  the  conflicting  tltl&  1.  Pom. 
Eq.  Rem.  §  506. 

The  application  (which  was  made  pursuant 
to  the  original  suggestion  of  the  court)  should 
be  denied.  In  view  of  the  nature  of  the 
questions  Involved,  which  are  purely  matters 
of  law,  there  can  be  no  qnestion,  I  think,  that 
the  ends  of  Justice  would  be  better  sustained 
by  an  Immediate  settlement  of  the  disputed 
questions  here,  and  on  appeal  from  the  chan- 
cery decree,  than  by  a  delayed  settlemoit 
through  another  action  at  law,  with  a  final 
appeal  to  the  same  appellate  court. 

The  application  will  therefore  be  denied 
and  decree  will  be  advised  dismissing  com- 
plainant's bill  on  the  merits  of  the  case. 


(ffi  N.  J.  Ba.  662) 
PUBLIC  SERVICE  CORPORATION  OP 
NEW  JERSEY  et  aL  v.  TOWN  OP 
WESTPIBLD. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  29,  1914.) 

Bill  by  the  Public  Service  Corporation  of 
New  Jersey  and  others  against  the  Town  of 
Westfield.  On  appeal  from  a  decree  (80  N.  J. 
Eq.  295,  84  AO.  718;  82  N.  J.  Eq.  43,  91  AtL 
738),  complainants  appeal.    Affirmed. 

Frank  Bergen,  of  Newark,  for  appellants. 
Paul  Q.  Oliver,  of  Westfield,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Emery. 


(8t  N.  J.  Eq.  641) 
ROE  V.  MATOR  AND  ALDERMEN  OP 
JERSEY  CITY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  26,  1913.) 

Taxation  ({  799*)— Tax  Deed— Ooixaterai. 
Attack. 

A  tax  deed  taken  under  the  Martin  act 
cannot  be  attacked  collaterally,  as  by  bill  to 
remove  cloud. 

fEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  802;   Dec.  Dig.  S  799.*) 

Appeal  from  Court  of  Chancery. 

Bill  by  Annie  D.  Roe  against  the  Mayor 
and  Aldermen  of  Jersey  City.  From  the  de- 
cree, advised  by  Charles  J.  Roe,  advisory 
master,  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 
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The  opinion  of  Charles  J.  Boe,  advisory 
master,  Is  as  follows: 

The  bill  in  this  case  is  filed  for  the  purpose 
of  remoying  a  cload  on  the  title  of  complain- 
ant's land.  The  allegation  Is  that  the  com- 
plainant bought  the  land  in  question  in  1887 
and  is  in  peaceful  possession  of  the  saime; 
that  her  title  is  clouded  by  three  deeds  made 
by  the  collector  of  Jersey  City  to  Jersey  City, 
and  dated  August  30,  1912,  and  recorded  in  the 
Hudson  county  register's  office;  that  these 
deeds  are  based  upon  a  pretended  tax  sale  made 
in  1895,  under  an  alleged  adjustment  made 
by  commissioners  under  the  Martin  act,  and 
she  insists  that  the  proceedings  of  these  com- 
missioners were  irregular  and  void,  there  be- 
ing no  record  of  the  appointment  of  the  com- 
musioners,  of  the  application  for  the  appoint- 
ment of  commissioners,  no  record  of  the  sale, 
no  proof  of  the  surrender  of  the  certificate. 

The  difficulty  that  I  find  in  this  case  arises 
from  the  fact  that  the  complainant,  in  1906, 
filed  a  bill  against  the  defendant  in  this  case, 
alleging  substantially  the  same  facts  as  con- 
tained in  the  present  bill,  and  praying  that 
these  proceedings  may  be  declared  null  and  void, 
and  asking  that,  if  any  deed  or  deeds  for  the 
said  land  have  been  executed,  the  same 
might  be  decreed  null  and  void  and  delivered 
up  to  be  canceled,  and  that  all  other  proceed- 
ings had  or  taken  thereunder  should  be  adjudg- 
ed null  and  void,  and  that  the  defendants  be 
restrained  from  taking  any  steps  toward  per- 
fecting any  supposed  claim  or  title  to  said 
land  and  premises. 

This  case  was  heard  in  the  Court  of  Chancery 
<m  pleadings  and  proof,  and  a  decree  made  by 
the  court  dismissing  the  bilL  This  decree  was 
affirmed  by  the  Court  of  Errors  and  Appeals, 
and  the  opinion  reported  in  79  N.  J.  Eq.  645, 
82  Atl.  873,  that  the  reason  given  h^  the  Court 
of  Errors  and  Appeals  for  the  dismissal  of  said 
bill  was  that  the  relief  sought  by  the  complain- 
ant was  not  one  which  the  court  of  equity  could 
'grant ;  assuming  it  to  be  true  that  the  proceed- 
ings which  were  attacked  were  invalid,  her  sole 
remedy  was  to  apply  for  certiorari  to  the  Su- 
pr«ne  Court,  and  the  fact  that  the  complainant 
had  waited  so  long  before  applying  to  tha 
courts  of  law  as  to  be  barred  from  her  relief 
by  certiorari  could  not  vest  in  the  Court  of 
(Siantery  the  jurisdiction  to  grant  her  relief 
which  she  sought.  The  deeds  which  she  now 
complains  of  as  a  cloud  upon  her  title  are  the 
deeds  delivered  under  that  proceeding  after  the 
decree  dismissing  the  bill  tor  the  complainant 
was  entered. 

This  adjudication  places  the  case  before  us 
squarely  within  the  principles  established  in 
Jersey  aty  v.  Lembeck,  31  N.  J.  Eq.  (4  Stew.) 
255,  which  held  that  the  act  of  1870  to  "quiet 
title"  was  not  meant  to  be  operative  when  a 
party  in  possession  of  lands  has  the  means  by 
the  ordinary  proceedings  at  law  of  testing  the 
adverse  claim  that  he  wished  to  have  settled. 

That  the  complainant's  mode  of  relief  was  by 
certiorari  by  which  he  can  get  adequate  relief 
at  law,  and,  in  the  language  of  the  court,  "If 
a  party  in  possession  of  land  can  throw  the 
hostile  claim  into  a  course  of  law,  and  thus 
get  rid  of  a  cloud  overhanging  his  estate,  why 
should  he  not  do  it?  and  what  reason  is  there 
to  say  that  this  act  was  designed  to  help  a  par- 
ty who  was  in  no  strait  but  of  his  own  choos- 
ing?" 

Under  the  principles  enunciated  by  this  de- 
cision the  court  of  equity  is  without  power  to 
adjudicate  on  any  of  the  questions  leading  up 
to  the  delivery  of  the  deeds  which  are  now 
complained  of  by  the  complainant  as  being 
clouds  upon  her  title,  unless  it  be  that  the  court 
of  equity  should  acquire  a  jurisdiction  inde- 
pendent of  these  considerations. 

In   this   case   the    application   of    this   prin- 


ciple is  further  emphasized  by  the  provisions  of 
the  act  under  which  the  proceedings  resulting 
in  these  deeds  were  had  (Comp.  Stat.  p.  5213, 
§  312),  where  it  is  expressly  enacted  that: 
''The  title  shall  not  fau  or  be  defeated  by 
reason  of  any  irregularity  or  formal  defect  in 
the  procedure  taken  under  this  act,  upon  which 
the  sale  shall  have  been  made  or  the  title 
conveyed  as  aforesaid,  or  by  reason  of  any 
illegality  in  fixing  and  adjtisting  the  tax  assess- 
ment and  lien  to  enforce  which  said  sale  was 
made  or  in  the  proceeding  for  collecting  the 
same." 

In  view  of  the  fact  that  no  attack  has  been 
made  upon  the  deeds  as  such,  but  only  upon  the 
facts  leading  up  to  the  making  of  the  deeds,  I 
fail  to  see  any  equitable  grounds  for  invoking 
the  aid  of  this  court.  In  other  words,  there  is 
no  independent  equitable  relief  sought  other 
than  the  state  of  facts  already  adjudicated  up- 
on by  the  Court  of  Errors  and  Appeals,  in 
which  they  decided  that  it  was  out  of  the  pow- 
er of  a  court  of  equity  to  give  relief. 

If  the  proceedings  complained  of  had  been 
decided  by  a  court  of  law  to  be  void  and  ir- 
regular, the  deeds  now  complained  of  would 
have  been  nullities,  and  I  think  a  court  of 
equity  could  then  have  given  relief  by  clearing 
the  complainant's  title  of  deeds  that  had  been 
executed  and  recorded  under  such  illegal  pro- 
ceedings, under  the  principle  laid  down  in 
Bogert  V.  City  of  Elizabeth,  27  N.  J.  Eq.  (12 
C.  B.  Or.)  568,  but  not  until  the  proceedings 
which  are  now  alleged  to  be  illegal  were  adjudg- 
ed to  be  so  by  a  court  of  law. 

The  deeds  of  the  defendant  now  complained 
of  must  be  considered  evidences  of  title  as 
against  the  complainant  for  lack  of  jurisdiction 
in  this  court  to  adjudge  upon  the  legality  of 
the  proceedings  upon  which  they  are  found. 

In  view  of  these  considerations,  I  shall  advise 
a  decree  dismissing  the  bilL 

Wilbur  A.  Helsley,  of  Newark,  for  appel- 
lant James  J.  Mnrphy,  of  Jerbey  City,  tor 
respondents. 

PBE  CURIAM.  The  decree  under  review 
wlU  be  affirmed.  The  case  is  controlled  by 
Walton  Y.  American  Baptist  Publication  So- 
ciety, 78  N.  J.  Bq.  (8  Buch.)  263,  79  Aa  435, 
Walton  V.  Taylor,  78  N.  J.  Bq.  (8  Buch.)  266, 
79  Atl.  437,  and  our  earlier  decision  between 
the  same  parties,  reported  In  79  N.  J.  Eq.  (9 
Buch.),  at  page  645, 82  AtL,  at  page  873. 


(82  N.  J.  Hq.  Mii 

HUDSPETH  et  aL  ▼.  DENTON  et  aL 


(CJourt  of  Chancery  of  New  Jersey. 
1912.) 


May  17, 


(Byllabui  ty  the  Court.) 

Banks  and  Banking  (§§  40,  179*)— Tbans- 
FEB  OF  Stock— Loan  by  Bank— CiOLLATKaAi, 
Sbcubitt, 

In  the  month  of  April,  1000,  defendant  H. 
was  owner  of  100  shares  of  stock  of  complain- 
ant banking  company,  and  defendant  D.  was 
owner  of  property  covered  by  the  mortgage  here- 
inafter mentioned,  and  by  an  agreement  between 
the  parties  then  made,  H.  in  form  sold  to  D. 
said  shares,  and  received  from  D.  two  promis- 
sory notes  for  $12,000  each,  with  the  understand- 
ing that,  as  collateral  security  for  the  payment 
of  the  indebtedness  evidenced  by  said  notes,  D. 
would,  amongst  other  things,  mortgage  said 
property  to  H.,  and  subsequently,  and  in  the 
month  of  July,  1900,  by  an  agreement  between 
D.  and  H.,  a  note  for  $24,000,  made  by  de- 
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fendant  S.  to  H.,  was  given  to  him  in  place  of 
aaid  two  $12,000  notes,  and  tnibsequently,  and 
in  pursuance  of  the  original  agreement  l>etween 
D.  and  H.,  D.  and  wife  made  to  H.  a  mortgage 
dated  Septeml>er  1,  1900,  securing  the  payment 
of  a  bond  of  like  date  for  $12,000  payable  on 
demand,  the  obligee  and  mortgagee  being  H. 
The  note  of  S.  was  used  by  H.  at  the  complain- 
ant bank  for  H.'a  benefit,  and  during  the  time 
this  original  indebtedness  existed,  and  so  long 
as  it  was  continued,  by  successive  renewals  of 
Botes  subsequently  given  the  bank  was  entitled 
to  recover  on  said  mortgage  as  collateral  securi- 
ty the  whole,  or  such  part  thereof,  as  still  re- 
mained unpaid  to  it,  of  the  original  indebtedness. 
Subsequently,  and  beginning,  in  the  month  of 
August,  1901,  D.  availed  himself  of  said  stock 
and  used  the  same  as  collateral  security  for 
moneys  advanced  to  him  by  various  banking  in- 
stitutions, and  H.  subsequently  paid  off  said 
notes  thus  made  by  D.  to  the  banking  institu- 
tions where  said  stock  was  collateral,  and  re- 
gained possession  of  said  collateral,  and  H. 
subsequently,  and  in  the  year  1905  by  arrange- 
ment between  himself  and  complainant  bank, 
secured  the  return  to  himself  of  the  S.  notes 
to  which  said  mortgage  was  collateral,  and  there- 
after repledged  the  same  to  the  said  bank  for 
whom  the  complainant  is  trustee  in  this  behalf, 
and  said  bank  is  entitled  to  recover  in  the  per- 
son of  the  trustee,  upon  said  mortgage  whatever 
sum  of  money,  if  any,  there  may  be  found  due 
from  D.  to  H.,  or  now  due  to  said  bank  on  ac- 
count of  moneys  received  by  D.  upon  promissory 
notes  made  by  him  and  discounted  by  banking 
institutions  with  said  stock  as  collateral  and 
which  note  or  notes  have  been  paid  oft  by  H. 
with  his  own  funds  with  the  pun)ose  of  regain- 
ing possession  of  the  stock,  and  for  which  sums 
so  found  to  be  due  H.,  the  said  H.  has  not 
been  repaid  by  D.  The  transaction  between 
H.  and  D.  in  April,  1900,  was  not  a  sale  of 
the  stock  then  owned  by  H.  to  D.,  but  was  a 
mutual  exchange  of  securities  for  the  purpose 
of  enabling  each  to  borrow  upon  the  securities 
of  the  other,  thus  transferring  from  one  to  the 
other,  and  results  in  finding  indebtedness  from 
one  to  the  other  to  such  an  extent  only  as  ei- 
ther of  the  parties  availed  himself  of  the  se- 
curities of  the  other,  to  borrow  money  upon, 
without  repaying  the  same  or  restoring  the  se- 
curities unincumbered.  The  question  whether 
anything  is  due  upon  this  mortgage  and  collecti- 
ble by  the  complainant  depends  upon  whether 
or  not  an  accounting  shall  disclose  any  sum 
reali2ed  by  D.  by  the  use  of  H.'s  stock,  which 
•nm  was  not  repaid  by  D.  to  H.,  and  which  sum 
H.  had  to  pay  to  the  person  from  whom  D. 
borrowed,  so  as  to  regain  bis  (H.'s)  stock.  In  a 
suit  by  H.  as  trustee,  and  the  said  bank  for 
which  he  is  alleged  to  be  trustee,  against  D. 
and  wife,  S.  and  H.,  to  foreclose  said  mortgage, 
the  complainant  is  entitled  to  have  the  benefit  of 
the  mortgage  in  suit  to  the  extent,  if  any,  that 
it  may  be  found,  upon  an  accounting,  that  D. 
owed  to  H.  money  realized  by  him  upon  the 
stock  of  the  complainant  bank  owned  by  the 
said  H.,  and  transferred  and  loaned  by  him  to 
the  said  D,,  and  that  for  the  purpose  of  ascer- 
taining the  facts  with  respect  thereto  this  mat- 
ter should  be  referred  to  one  of  the  masters  of 
this  court  to  take  the  said  account  and  report 
the  same. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f§  49,  51-^,  667-683; 
Dec.  Dig.  §S  40,  1T9.*] 

Action  by  Rol>ert  S.  Hndspeth  as  trustee 
and  others  against  Henry  M.  Denton  and  otli- 
ers  to  foreclose  a  certain  mortgage.  On  final 
tearing  on  pleadings  and  proof.  Referred  to 
a  master  for  an  accounting  between  defend- 


ants Dmtoo  and  Hogencamp.  Decree  afitrm- 
ed  by  Court  of  Errors  and  Appeals^  91  AtL 
753. 

Merritt  Lane,  of  Jersey  City,  for  complain- 
ants.  Vredenburgb,  Wall  &  Carey,  of  Jersey 
City,  for  defendants. 

GARRISON,  v.  O.  This  Is  an  action  by 
Robert  8.  Hudspetli,  trustee,  and  the  Second 
National  Bank  of  Jersey  City,  for  wbldi  he 
is  alleged  to  be  trustee,  against  Henry  M. 
Denton  and  his  wife,  Robert  L.  Shaw,  and 
William  Hogencamp.  It  Is  a  suit  to  foreclose 
a  mortgage  upon  lands  at  Lakewood,  N.  J. 
The  bond  and  mortgage  In  suit  were  executed 
by  Denton  (and  wife)  on  the  1st  day  of  Sep- 
tember,  1900,  the  bond  being  payable  on  de- 
mand and  being  for  $12,000,  the  obligee  and 
mortgagee  being  WlUiam  Hogencamp. 

Since  It  la  conceded  that  this  Is  not  the  or- 
dinary case  of  an  advance  of  money  by  the 
mortgagee  to  the  mortgagor.  It  became  neces- 
sary for  the  complainants  to  allege  and  proTe 
facts  which  entitled  them  to  enforce  the  pay- 
ment of  the  bond  and  mortgage  in  stilt. 

Very  briefly  stated,  they  allege  that  the 
bond  and  mortgage  in  suit  were  pledged  with 
the  Second  National  Bank  to  secure  the  pay- 
ment to  It  of  an  indebtedness  of  Robert  L. 
Shaw,  and  that  such  Indebtedness  has  never 
been  paid,  and  that  therefore  they,  the  com- 
plainants, are  entitled  to  enforce  this  collat- 
eral security  to  that  debt. 

Unfortunately,  the  drcumstances  are  such 
that  the  court  cannot  make  a  concise  finding 
of  fact,  but  must,  at  some  length,  state  the 
reasons  which  lead  to  the  conclusions  readied. 

Henry  M.  Denton,  one  of  the  defendants, 
prior  to  the  year  1900  and  thereafter,  was  en- 
gaged in  building  operations  in  the  dty  of 
New  York.  These  operations  were  upon  a 
much  larger  scale  than  the  amount  of  capital 
possessed  by  him  warranted.  He  Interested 
WllUam  Hogencamp,  who  was,  and  for  many 
years  prior  to  the  year  1900  had  been,  presi- 
dent of  the  Second  National  Bank  of  Jersey 
City.  All  the  proofs  In  the  case  concerning 
the  bank's  method  of  doing  business  lead  to 
the  conclusion  that  Hogencamp  practically 
did  as  he  pleased  in  managing  the  bank. 
From  the  year  1900,  down  through  all  of  the 
period  that  is  material  In  tills  case,  the  deal- 
ings and  relationships  tietween  Hogencamp^ 
Denton,  and  the  bank  are  so  numerous,  in- 
tricate, and  confused  that  It  Is  imposiilble  for 
the  parties  themselves  (and,  of  course,  more 
80  for  the  court  or  any  tiilrd  person)  to  define 
and  explain  them. 

Beginning  with  the  year  1900,  Denton  be- 
gan receiving  large  sums  of  money  through 
Hogencamp.  Denton  knew  the  bank  in  those 
transactions  only  InferenUally,  or  secondari- 
ly. He  dealt  solely  with  Hogencamp;  and, 
while  It  Is  undoubtedly  the  fact  that  In  most 
Instances  Denton's  notes  were  discounted  by 
or  loaned  upon  by  the  bank.  In  others  money 
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was  farnlshed  by  Hogencamp'a  bonowliig 
from  the  bank  and  advancing  the  money  to 
Denton. 

Just  what 'Interest  Hogencamp  had  at  the 
commencement  of  the  relationships  between 
him  and  Denton  in  those  large  real  estate 
operations  of  Denton  it  is  lmxx>sslble  to  de- 
termine. After  awhile  all  proceeds  thereof 
went  to  Hogencamp,  Denton  retaining  there- 
from only  $25  a  week  for  his  personal  living 
expenses. 

On  the  2d  of  April,  1900,  Denton,  by  a  pay- 
ment of  something  over  157,000,  discharged 
all  of  his  indebtedness  to  the  Second  Nation- 
al Bank  then  due.  Mr.  Hogencamp  at  this 
time  had  in  his  physical  possession  the  deed 
by  which  Denton  had  acquired  title  to  the 
Lakewood  property  (subsequently  mortgag- 
ed), and  also  a  mortgage  made  by  one  Ban- 
ford  to  Denton  for  $12,000  secured  upon  the 
"Rink  Stable  Property"  in  Jersey  aty.  This 
last-named  mortgage  was  upon  an  undivided 
one-half  interest  in  said  property  which  Han- 
ford  had  owned.  It  hardly  seems  possible 
that  these  papers  could  have  been  in  Hogen- 
camp's  possession  for  any  other  purpose  than 
safe-keeping,  although  the  parties  may  have 
thought  that  some  equitable  rights  could  be 
created  in  Hogencamp  by  his  having  physical 
possession  of  these  papers.  I  should  not  re- 
fer to  the  matter  were  it  not  that  in  the  tes- 
timony these  papers  were  often  adverted  to. 

On  the  23d  day  of  April,  1900,  Denton  gave 
to  WUliam  Hogencamp  two  promissory  notes, 
each  for  $12,000,  at  three  months  each,  drawn 
by  Denton  either  to  his  own  order  or  to  Ho- 
gencamp's  order.  The  testimony  of  the  only 
two  witnesses  who  are  shown  to  have  any 
knowledge  concerning  this  transaction  is  ab- 
solutely contradictory  each  of  the  other.  Ho- 
gencamp testifies  that  Denton  was  desirous 
of  becoming  a  stockhcdder  In  the  Second  Na- 
tional Bank;  that  Hogencamp  had  large 
amounts  of  the  stock  of  that  bank;  that  up- 
on the  date  in  question  he  sold  100  shares  of 
his  stock  at  a  valuation  of  $240  per  share  to 
Denton  for  the  gross  sum  of  $24,000,  and  that 
Denton  thereupon  and  therefor  gave  to  him, 
Hogencamp,  in  payment  for  the  stock  his  two 
promissory  notes  of  $12,000  eadi.  Hogen- 
camp further  testifies  that  upon  that  date  he 
physically  handed  over  to  Denton  the  100 
Shares  of  stock  in  question,  and  that  Denton 
idiysically  handed  the  same  back  to  Hogen- 
camp, to  be  held  by  him  as  collateral  for  the 
payment  of  the  notes  Jnst  mentioned.  He 
further  testifies  that  Denton  then  agreed  to 
assign  to  him,  Hogencamp,  the  Hanford  mort- 
gage upon  the  Blnk  Stable  property  in  Jersey 
City,  and  also  to  make  a  mortgage  upon  the 
Lakewood  property  to  Hogencamp,  which  two 
securities  could  then  be  held  by  Hogencamp 
as  further  collateral  for  the  payment  of  the 
notes  Just  mentioned. 

Denton  testifies  that  upon  the  date  tn  ques- 
tion Hogencamp  told  him  that  he,  Hogen- 
camp, was  unable  to  use  the  stock  which  he 
owned  in  the  Second  National  Bank  as  col- 


lateral for  loans  obtained  from  that  bank, 
and  that  if  Denton  would  allow  Hogencamp 
to  apparently  sell  to  him  100  shares  of  the 
stock  of  the  Second  National  Bank  for  the 
apparent  consideration  of  $24,000,  and  should 
give  his  notes  to  Hogencamp  for  that  sum, 
and  would  give  to  Hogencamp  as  security  for 
the  payment  of  the  notes  the  Hanford  mort- 
gage upon  his  lakewood  property,  Hogen- 
camp would  be  able  thereby  to  obtain  money 
upon  all  of  these  securities ;  that  is,  through 
Denton's  using  the  stock  as  collateral  to  Den- 
ton's notes  elsewhere,  money  could  be  obtain- 
ed therefrom,  while  Hogencamp  could  use 
Denton's  notes  with  the  mortgages  as- securi- 
ty in  the  Second  National  Bank,  and  In  this 
way  money  could  be  obtained  on  loans  on  aU 
of  these  securities  as  collateraL  Denton  ab- 
solutely denies  that  any  stock  of  the  bank 
was  then  shown  him,  let  alone  passed  to  him 
and  passed  back  by  him  to  Hogencamp. 

Since  it  wiU  be  necessary.  In  the  more  or 
less  chronological  statement  which  I  purpose 
making,  to  refer,  In  their  proper  ordei*,  to 
other  facts  bearing  upon  this  matter,  I  shall 
not  dilate  thereon  at  this  point 

On  the  same  day  on  which  Hogencamp  pro- 
cured from  Denton  the  two  $12,000  promis- 
sory notes  above  referred  to,  Denton,  through 
Hogencamp,  secured  $16,000  from  the  Second 
National  Bank  upon  a  note.  On  the  23d  day 
of  July,  1900  (which  It  will  be  observed  is 
}ust  three  months  after  the  date  of  the  Den- 
ton notes),  Robert  L.  Shaw,  who  is  the  broth'- 
er-in-law  of  Denton,  and  who  previously 
had  been  engaged  In  the  livery  stable  buai- 
ness  with  Denton,  and  who  was  a  depositor 
in  the  Second  National  Bank,  gave  to  Wil- 
liam Hogencamp  his  note,  payable  on  demand, 
for  the  sum  of  $24,000.  It  Is  conceded  by 
every  one  in  the  case  that  Shaw  obtained  no 
money  whatever  upon  this  note,  and  no  bene- 
fit whatever  from  having  given  it,  and  that 
it  was  solely,  to  the  knowledge  of  both  Ho- 
gencamp and  Denton,  an  accommodation  by 
Shaw. 

Hogencamp  says  that  at  the  time  in  ques- 
tion Denttm's  aftalrs  with  the  Second  Nation- 
al Bank  were  In  such  condition  that  he  could 
not  use  Denton's  two  $12,000  notes  to  bor- 
row money  on  from  that  bank,  and  that  there- 
fore he  requested  Denton  to  obtain,  in  sub- 
stitution of  his  two  $12,000  notes,  a  note  from 
Shaw  for  $24,000  upon  which  Hogencamp 
would  be  able  to  borrow.  This  Is  not  serious- 
ly disputed  by  Denton.  Shaw  does  not  ap- 
pear at  all,  and  Denton  does  not  have  any 
clear  recollection  of  what  hardened  at  the 
time  the  Shaw  note  of  $24,000  was  given  to 
Hogencamp,  but,  as  before  stated.  It  Is  un- 
questioned that  Hogencamp  got  it  from  Shaw 
without  consideration  and  solely  because  of 
the  relations  between  Denton  and  Hogen- 
camp, and  to  be  used  for  their  benefit  or  the 
benefit  of  one  of  them. 

On  the  23d  day  of  July,  1900,  Hogencamp 
procured  the  Second  National  Bank  to  loan 
on  the  Shaw  $24,000  note  the  sum  of  $24,000. 
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He  Kays  that  upon  that  date  he,  Hogencamp, 
was  responsible  to  the  bank  upon  notes  of 
one  Llttell  for  tbe  sum  of  $25,056.25,  and  that 
with  the  money  procured  upon  the  Shaw  note, 
and  $1,056.25  of  other  money  which  he  fur- 
nished, be  paid  ofF  to  the  bank  the  Llttell 
notes. 

Hogencamp  further  says  that  at  the  time  of 
procuring  the  loan  from  the  bank  upon  the 
Shaw  note  he  gave  to  the  bank  as  collateral 
thereto  the  100  shares  of  stock  of  the  Second 
National  Bank,  which  he  says  he  bad  sold  to 
Denton  on  the  23d  of  April,  1900,  and  which 
he  says  Denton  left  with  him  as  collateral  for 
the  payment  of  the  purchase  price  to  him. 
This  alleged  transfer  of  collateral  was  en- 
tirely a  mental  operation,  there  not  being  any 
phy&ical  thing  done  with  respect  thereto,  the 
stock  remaining  as  before  in  the  possession 
of  Hogencamp.  He  also  says  that  the  mort- 
gage on  Denton's  I>kewood  property  and  the 
Hanford  mortgage,  which  was  owned  by  Den- 
ton, were  also  to  be  held  by  him  as  collateral 
to  the  Shaw  note.  It  will  be  recalled  that 
the  mortgage  on  the  Lakewood  property  was 
not  yet  in  existence,  and  that  the  Hanford 
mortgage,  which  ran  to  Denton,  had  not  yet 
been  assigned  to  Hogencamp. 

On  the  Ist  of  September,  1000,  Denton 
made  to  Hogencamp  the  mortgage  on  the 
Lakewood  property  for  $12,000.  (This  is  the 
mortgage  in  suit)  And  also  he  made  a  writ- 
ten assignment  upon  that  date  to  Hogencamp 
of  the  Hanford  mortgage.  On  the  12th  day 
of  August,  1901,  Hogencamp  transferred  on 
the  books  of  the  Second  National  Bank  three 
certificates  of  stock  to  Henry  M.  Denton, 
347-A  for  40  shares,  34&-A  for  50  shares, 
and  S49-A  for  10  shares.  Just  before  this 
time  Denton  was  being  very  severely  pressed 
by  a  New  York  lawyer  named  McKelvey,  who 
represented  the  New  Tork  &  Batavia  Wood 
Working  Cktmpany,  a  judgment  creditor  in 
New  York  of  Denton's.  Application  was 
made  to  Hogencamp  to  advance  to  Denton 
the  two  thousand  odd  dollars  which  McKel- 
vey then  demanded  as  consideration  for  re- 
fraining from  pressing  Denton  upon  the  bal- 
ance of  the  judgment  at  that  time.  Hogen- 
camp was  not  in  a  position  to  respond  with 
cash  at  that  time,  but  offered  to  loan  Denton 
50  shares  of  stock  In  the  Second  National 
Bank  which  Denton  could  use  to  raise  money 
upon  to  satisfy  McKelvey. 

On  the  15th  day  of  August,  1901,  Hogen- 
camp gave  to  Denton  and  his  New  York  law- 
yer O'Callaghan  certificate  No.  34S-A  for  50 
shares.  It  will  be  observed  that  this  is  one 
of  the  certificates  which  were  Issued  to  Den- 
ton under  the  transfer  from  Hogencamp  on 
the  12th  of  August,  1901.  Denton  took  the 
certificate  for  50  shares  and  his  note  for 
$6,000  to  McKelvey,  who  had  the  same  dis- 
counted at  the  Chase  National  Bank,  and  re- 
tained the  amount  then  agreed  to  be  paid  to 
him,  namely,  two  thousand  and  odd  dollars, 
gave  to  Denton  the  balance,  some  three  thou- 
sand and  odd  dollars,  which  was  brought  back 


by  Denton  to  Hogen<!amp,  and  was  by  Hogen- 
camp deposited  in  an  account  in  the  Second 
National  Bank  which  he  carried  under  the 
title  of  William  Hogencamp,  trustee. 

At  the  same  time  Hogencamp  demanded  and 
received  from  Denton  a  mortgage  for  $7,500 
upon  a  property  which  Denton  owned  in  New 
York,  which  mortgage  the  testimony  shows 
was  by  Hogencamp  subsequently  assigned  to 
some  third  person,  and  presumably  he  receiv- 
ed a  consideration  equivalent  to  the  amount 
of  the  mortgage.  This  mortgage  the  testi- 
mony shows  was  given  to  him  to  secure  him 
for  having  loaned  to  Denton  the  60  shares  of 
stock  of  the  Second  National  Bank. 

On  the  20th  day  of  August,  1901,  Hogeo- 
camp  wrote  a  letter  upon  the  letter  head  of 
the  Second  National  Bank,  addressed  to  him- 
self  as  president,  requesting  him  to  deliver 
to  Henry  M.  Denton  the  100  shares  of  stock 
of  the  Second  National  Bank,  and  cause  the 
same  to  be  signed  by  Robert  L.  Shaw.  On 
the  22d  day  of  August,  1901,  Hogencamp 
caused  Denton's  mortgage  on  the  Lakewood 
property  (the  mortgage  in  suit)  and  the  as- 
signment of  the  Hanford  mortgage  to  him  to 
be  recorded. 

On  the  28d  day  of  August,  1901,  Hogen- 
camp gave  to  Denton  the  two  certiflcatea 
heretofore  adverted  to,  one  for  40  and  one 
for  10  shares,  of  stock  of  the  Seccmd  National 
Bank,  which  Denton  then  took  to  the.  Com- 
mercial Trust  Company  In  Jersey  City  and 
pledged  as  collateral  to  Denton's  note  for 
$6,000,  which  $6,000  Denton  brought  back  to 
Hogencamp,  who  deposited  it  in  the  account 
heretofore  referred  to,  entitled,  "William 
Hogencamp,  trustee." 

On  the  16th  day  of  November,  1901,  Ho- 
gencamp wrote  two  letters,  one  of  which  he 
signed  himself,  and  the  other  of  which  be 
caused  Mr.  Hasking,  the  cashier  of  the  Sec- 
ond National  Bank,  to  sign.  Just  before  this 
time  Denton's  note  In  the  Chase  National 
Bank  of  New  York,  which  he  had  given  to 
McKelvey,  and  with  wbleh  the  50  shares  of 
stock  which  Hogencamp  gave  to  Denton  on 
the  15th  day  of  August,  1901,  were  pledged 
as  collateral,  became  due  and  was  unpaid, 
and  McKelvey  bad  taken  the  note  and  col- 
lateral out  of  the  bank.  McKelvey  was 
threatening  to  hold  the  stock  to  satisfy  not 
only  the  $8,000  represented  by  the  note  with 
which  it  bad  been  pledged  as  collateral,  bat 
also  for  a  balance  due  upon  the  judgment 
against  Denton  which  his  client,  the  wood 
working  company,  held. 

At  the  date  before  mentioned,  November, 
16, 1901,  Hogencamp  wrote  the  letters  before 
mentioned,  one  of  which  was  to  Honeck,  an 
officer  of  the  wood  working  company,  and  in 
tliat  letter  Hogencamp  informed  him  that  he 
had  transferred  50  shares  to  Denton  on  Au- 
gust 12,  1901,  by  certificate  34&-A,  and  that 
before  that  time  Denton  was  not  a  stockhold- 
er In  the  bank.  In  the  other  letter,  which 
was  addressed  to  McKelvey,  the  attorney  for 
the  wood  working  company,  Hogencamp  tells 
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him  tbat  he  had  loaned,  on  August  12,  1901, 
50  shares  to  Denton  to  borrow  on,  and  that 
now  Hogencamp  baa  to  redeem  It.  He  also 
says  In  that  letter  that  Denton  never  owned 
the  stock,  that  It  was  "my  [Hogencamp's] 
property." 

The  subsequent  happenings,  with  respect 
to  this  matter,  were  these :  On  May  1,  1902, 
Denton  drew  his  check  on  the  Second  Na- 
tional Bank  to  John  J.  McKelvey  for  $7,- 
255,  which  was  the  amount  necessary  to 
satisfy  McEelyey  for  the  note,  Interest,  etc., 
and  to  release  tibe  60  shares  of  stock  which 
he  held;  and  on  the  same  date  Denton  drew 
his  check  to  the  Commercial  Trust  Company 
for  $6,067,  which  was  the  amount  necessary 
to  satisfy  that  Institution  for  the  note  of 
Denton's  that  It  held,  for  which  he  also  held 
60  shares  of  stock  as  collateral,  and  Denton 
thereupon  received  from  each  of  these  par- 
tics  the  respective  50  shares  which,  on  the 
next  day,  May  2,  1902,  he  took  to  the  Hudson 
Trust  Company  In  Hoboken  and  pledged  to  It 
for  a  loan  of  $13,500,  which  he  thereupon 
procured  upon  his  note,  and  this  money  was 
brought  back  and  deposited  in  his  account  to 
make  good  the  two  checks  Just  above  men- 
tioned, one  to  the  Commercial  Trust  Com- 
pany and  one  to  McKelvey. 

On  the  24th  day  of  July,  1902,  Hogencamp 
procured  the  Second  National  Bank  to  loan 
$25,000  upon  two  notes  of  Robert  L.  Shaw, 
made  to  the  order  of  himself  and  by  him  In- 
dorsed, one  for  $12,000,  dated  June  30,  1902, 
and  one  for  $13,000  dated  July  23,  or  24, 
1902.  One  thousand  dollars  of  this  was  a 
Iiersonal  matter  of  Shaw's,  and  Is  not  In  any 
way  Involved  In  tills  salt  Shaw  at  thld 
time  gave  a  mortgage  to  Hogencamp  upon 
the  Rink  Stable  property  before  mentioned. 
He  and  Hanford  had  owned  this  property, 
and  Hanford  had  mortgaged  his  undivided 
one-half  to  Denton,  who  had  assigned  the 
mortgage  on  September  1,  1901,  to  Hogen- 
camp. Shaw  subsequently  purchased  the 
whole  property,  and  this  last-named  mort- 
gage of  his  for  $13,000  to  Hogencamp  was 
upon  the  whole  proi>erty.  This  mortgage  was 
the  subject-matter  of  the  salt  of  Leonard 
Richards  v.  Robert  L.  Shaw,  which  la  so 
often  referred  to  In  the  trial  of  the  salt  at 
bar. 

By  checks  which  Hogencamp  caused  Shaw 
to  sign  $24,000  of  the  money  advanced  by 
the  bank  on  the  $12,000  and  $13,000  Shaw 
notes  aforesaid,  was  paid  back  to  the  bank 
to  take  up  the  $24,000  note  of  Shaw  there- 
tofore loaned  on  by  the  bank,  dated  July 
23,  1900.  No  explanation  is  made  by  any  one 
as  to  why  these  two  Shaw  notes  bore  differ- 
ent dates;  the  $12,000  one  being  dated  June 
30,  1902,  and  the  $13,000  one  being  dated  July 
23,  or  24,  1902. 

In  the  latter  part  of  the  year  1904  the 
bank  examiners  of  the  United  States  govern- 
ment were  busied  with  the  affairs  of  the 
Second  National  Bank.  They  objected  to  a 
large  number  of  loans  which  appeared  In 


the  demand  loan  account  and  which,  for  one 
reason  or  another,  Hogencamp,  the  president 
of  the  bank,  was  charged  with  the  respon- 
sibility for.  Upon  the  demand  of  the  bank 
examiners  many  of  these  Items  were  taken 
out  of  the  demand  loan  account  and  were 
carried  to  an  accoant  called  "Suspended 
Debt,"  for  which  account  Hogencamp  was 
by  the  bank,  in  one  wky  or  another,  held  re- 
sponsible. I  cannot  determine  from  the  testi- 
mony whether  the  claim  was  that  he  was  le- 
gally liable  for  all  of  these  various  items,  or 
whether,  by  reason  of  his  conduct  as  presi- 
dent of  the  bank,  he  was  charged  with  re- 
sponsibility concerning  them,  and  in  that  way 
was  looked  to  as  responsible.  However,  this 
la  really  immaterial,  because  he  seems  to 
have  assumed  the  responsibility  concerning 
them. 

On  the  7th  day  of  September,  1905,  Hogen- 
camp sold  for  something  over  $125,000  all  of 
the  stock  which  he  held  in  the  Second  Na- 
tional Bank,  and  incidentally  he  sold  the  100 
shares  which  he  says  belonged  to  Denton.  On 
that  date,  September  7,  1905,  he  paid  to  the 
credit  of  this  suspended  debt  account  a  large 
sum  of  money,  something  over  $38,000.  He 
testifies  that  this  was  for  other  Items  than 
the  Shaw  indebtedness,  and  that  after  this 
payment  he  stlU  was  responsible  to  the  sus- 
pended debt  accoant  for  $35,000,  which  he 
says  was  made  up  of  the  two  Shaw  notes, 
aggregating  $25,000  and  $10,000,  remaining 
due  upon  an  indebtedness  in  that  account  of 
Pratt  &  Wellman. 

With  respect  to  the  sale  on  the  7th  of  Sep- 
tember, 1905,  of  the  stock  which  Hogencamp 
testifies  that  he  had  sold  to  Denton,  Hogen- 
camp says  that  he  sold  this  stock  for  $19,- 
000;  that  from  tbls  sum  (the  $19,000)  he  de- 
ducted $10,000  which  he  had  contributed  to 
pay  Denton's  note  at  the  Hudson  Trust  Com- 
pany at  the  time  that  Denton's  $13,000  note 
there  was  taken  up,  and  some  other  items 
due  him  by  Denton,  leaving  a  balance  due 
Denton  of  $7,652.80,  which  he  credited  upon 
a  demand  note  dated  July  19,  1901,  made  by 
Denton  to  Hogencamp  for  $13,000,  with  in- 
terest Hogencamp  admits  that  he  did  not 
communicate  with  Denton  concerning  the 
sale  or  the  disposition  of  the  proceeds,  and 
that  Denton  had  no  knowledge  concerning 
them.  Hogencamp  claims  the  right  to  thus 
deal  with  the  stock  because  he  asserts  that 
when  the  loan  was  paid  off  at  the  Hudson 
Trust  Company,  and  the  100  shares  was  re- 
ceived by  Denton,  he,  Hogencamp,  had  con- 
tributed the  $10,000  Just  referred  to  to  be 
used  as  part  of  that  payment,  and  was  hand- 
ed the  stock  by  Denton,  to  be  held  by  him  as 
security  for  the  repayment  thereof. 

The  hank  continued  to  press  Hogencamp 
to  take  up  and  pay  off  the  balance  for  which 
he  was  responsible  of  the  suspended  debt  ac- 
count which,  as  before  stated,  amounted  to 
$35,000,  and  which  Hogencamp  says  was 
made  up  of  the  two  Shaw  notes,  aggregating 
$25,000,  and  an  Item  of  Pratt  &  Wellman 
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amountlag  to  $10,000.  For  fbe  purpose  of 
complying  with  tbe  Bank's  demand  in  thla 
repect  Hogencamp  arranged  witb  Dwlght  S. 
Harding,  a  citizen  of  New  York,  to  obtain 
the  $35,000.  His  understanding  wltb  Mr. 
Harding  was  as  follows :  Hogencamp  was  to 
give  Ills  note  for  $35,000  to  Mr.  Harding,  and 
was  to  give  to  Harding  as  security  that  tbe 
note  would  be  paid  the  following  things: 
A  mortgage  upon  Hogencamp's  property  at 
Deal,  N.  J.,  for  $35,000,  a  mortgage  upon 
Hogencamp's  residence  at  Paterson,  N.  J.,  for 
$10,000,  and  after  the  $35,000  had  been  paid 
to  the  bank  and  they  had  given  up  the  two 
Shaw  notes  and  the  Shaw  mortgage  for  $13,- 
000  and  the  Denton  Lakewood  mortgage  (the 
one  in  suit)  for  $12,000,  all  of  those  were 
to  be  pledged  with  Mr.  Harding  for  the  same 
purpose. 

For  some  undisclosed  reason  the  transac- 
tion with  Harding  fell  through;  but  the  un- 
disputed testimony  Is  (and  tbe  only  testi- 
mony on  the  point)  that  the  bank  (Hogen- 
camp heing  no  longer  connected  in  any  way 
with'  the  bank)  offered  to  take  Harding's 
place  and  do  exactly  what  would  have  been 
done  had  Harding  carried  out  the  transac- 
don,'  and  that  this  was  done.  As  a  result, 
whkt  then  happened  was  that  Hogencamp 
gafe  his  note  to  the  bank  for  $35,000,  and 
they  gave  credit  to  the  suspended  debt  ac- 
count for  $35,000.  Tills  was  done  on  the 
24th  day  of  March,  1906.  Since  Hogencamp 
hfld  already  made  the  mortgages  to  Harding, 
they  were,  by  appropriate  instruments,  as- 
signed by  Harding  to  the  bank  or  Its  trustee, 
Hudspeth. 

After  tills  transaction,  therefore,  the  situa- 
tion was  that  the  bank  held  the  obligation 
of  Hogencamp  for  $35,000,  and  as  security 
therefor  they  held  a  mortgage  from  Hogen- 
camp to  Harding,  assigned  to  Hudspeth,  trus- 
tee, for  $35,000  on  Hogencamp's  Teal  proper- 
ty, ahd  a  mortgage  similarly  made  and  as- 
signed for  $10,000  upon  Hogencamp's  Pater- 
son property,  and  they  also  held  the  Shaw 
notra  and  the  Shaw  mortgage  for  $18,- 
000  and  the  Denton  $12,000  mortgage 
on  the  lAkewood  property,  the  one  in 
suit  The  last-named  securities  were,  of 
course,  what  can  be  termed  a  "repledge"; 
that  is  to  say,  they  were  not  put  up  by  Ho- 
gencamp with  the  bank  at  the  time  that  he 
got  the  $35,000  credit,  which  went  to  the  sus- 
pended debt  account,  but  were  put  up  by 
him  wltb  tbe  bank  after  that  period.  In  oth- 
er words,  the  transaction  was  this:  Hogen- 
camp, being  responsible  to  the  bank,  or  being 
held  by  the  bank  to  be  respon.slble  to  it,  for 
the  $35,000  owed  to  the  suspended  debt  ac- 
(«unt,  the  items  of  which  were  the  two  Shaw 
notes  of  $12,000  and  $13,000,  aggregating 
$25,000,  and  the  $10,000  balance  of  the  Pratt 
&  Wellman  note,  the  bank  obtains  from  Ho- 
gencamp his  note  for  $35,000,  and  credite 
the  suspended  debt  account  with  that  sum 
on  account  of  "Bills  Discounted,"  ttie  "Bills 
Discounted"   unquestionably  being  tbe  note 


for  $36,000  just  mentioned.  The  bank  re- 
ceiyed  at  that  time,  as  security  for  tbe  pay- 
ment of  tbe  $35,000,  Hogencamp's  note,  the 
$35,000  Deal  mortgage,  and  the  $10,000  Pat- 
erson mortgage.  The  $36,000  was  cred- 
ited to  the  suspended  debt  account  for 
the  purpose  of  teklng  up  and  out  of 
that  account  the  remaining  items  there- 
in for  wtilcb  Hogencamp  was  held  re- 
sponsible, namely  tbe  Shaw  notes  aggregat- 
ing $25,000  and  tbe  Pratt  &  Wellman  $10,- 
000.  Afterwards  Hogencamp  repledged  these 
notes,  and  the  collateral  which  had  been  held 
for  their  payment,  namely,  the  Shaw  mort- 
gage and  the  Denton  mortgage  on  the  Lake- 
wood  property,  to  tbe  bank  as  additional  se- 
curity. 

It  would  be  absolutely  impossible,  within 
the  limits  of  any  permissible  expression  of 
the  court's  finding,  to  do  more  than  advert 
generally  to  the  great  mass  of  testimony  con- 
cerning the  personal  dealings  between  Den- 
ton, Hogencamp,  and  the  bank  from  the  year 
1900,  when  we  are  first  concerned  with  them, 
down  to  1906,  when  they  practically  ceased. 
For  a  period  of  ten  days  witnesses  have  been 
giving  evidence  concerning  these  matters  and 
tbe  items  are  on  hundreds  of  pages  of  books, 
checks,  contracts  and  other  instrumente  of 
proof. 

Generally  speaking,  the  following  Is  a  re- 
sume of  tbe  proofs:  Beginning  as  early  as 
1900,  some  of  the  rents  from  Denton's  New 
York  property  reached  Hogencamp,  and  aft- 
er a  period  beginning  in  1901  all  of  tbe  pro- 
ceeds of  Denton's  New  York  property  reach- 
ed Hogencamp ;  and  in  addition  to  such  pro- 
ceeds, which  consisted  not  only  of  rents  but 
tbe  products  of  sales  of  the  property,  Hogen- 
camp had  made  to  him  numerous  mortgages 
upon  these  properties,  and  In  many  Instances 
received  tbe  moneys  upon  such  mortgages. 
Down  to  December,  1912,  Denton  had  a  per- 
sonal account  in  the  Second  National  Bank. 
William  Hogencamp,  throughout  the  entire 
time  involved,  bad  a  personal  account;  and, 
in  addition  thereto,  had  three  accounta 
"William  Hogencamp,  Trustee,"  began  on  tbe 
14th  day  of  November,  1901,  and  the  last 
item  is  in  August  of  1902.  Through  this  ac- 
count there  passed  something  in  excess  of 
$68,000.  "William  Hogencamp,  Attorney," 
began  on  the  20th  of  January,  1903,  and  the 
last  item  is  January  4,  1904.  Through  this 
account  there  passed  more  than  $26,000. 
"William  Hogencamp,  Rent,"  began  Novem- 
ber 20,  1903,  and  the  last  item  Is  January  6, 
1906.  Through  this  account  there  passed, 
more  than  $126,000. 

William  Hogencamp,  with  the  designatioa 
to  determine  out  of  which  account  it  should 
be  taken,  constantly  drew  checks  against 
each  of  these  three  last-named  accounts;  and 
in  many  Instances,  at  a  time  when  Denton 
had  no  personal  account  whatever  in  tbe 
bank,  he,  Denton,  drew  checks  upon  the  Sec- 
ond National  Bank,  wbldi  Hogencamp 
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ed  to  bft  cashed  ont  of  one  or  the  other  of 
these  three  accounts. 

It  Is  practically  tmdisputed  that,  begin- 
ning about  1901,  all  Denton's  real  estate  spec- 
nlatlons  In  New  York  were  carried  on  Joint- 
ly by  Hogencamp  and  Denton ;  whether 
there  was  to  he  any  Joint  participation  in 
profits  and  losses  does  not  appear,  and  does 
not  haye  to  be  decided. 

It  does  appear  that  Hogencamp  personally 
participated  in  directing  what  should  be 
done  concerning  these  properties,  to  whom 
and  for  what  price  they  should  be  sold,  and 
that  the  purchase  price  coming  to  Denton 
after  payment  of  incumbrances  In  each  in- 
stance passed  to  Hogencamp,  and  in  addi- 
tion there  passed  to  Hogencamp  the  money 
represented  in  numerous  mortgages  upon 
the  properties  which  Denton  was  acquiring 
and  was  selling  in  the  city  of  New  Tork.  In 
addition  to  this,  loans  were  made  from  the 
bank  to  Hogencamp  and  to  Denton,  the  pro- 
ceeds of  which  were  used  in  these  New  York 
operations;  and,  beginning  some  time,  I 
think,  in  1903,  Denton  took  out  of  the  pro- 
ceeds of  his  New  York  speculations  only  $25 
a  week  for  living  expenses,  and  all  the  bal- 
ance went  to  Hogencamp,  and  Hogencamp 
seemed  to  have  assumed  the  personal  direc- 
tion, if  not  responsibility,  of  finishing  the  nn- 
completed  buildings  then  in  process  of  erec- 
tion upon  Denton's  property,  and  of  selling 
the  properties  when  completely  constructed. 

Hogencamp  contends,  with  respect  to  all  of 
these  transactions  and  to  the  entire  course 
of  dealings  between  him  and  Denton,  that  he 
passed  throngh  one  of  these  three  accounts, 
or  through  his  own  and  Denton's  account,  all 
moneys  which  came  to  Ills  hands  in  such  a 
way  that  Denton  got  the  benefit  of  them.  He 
did  not  attempt  to  demonstrate  this,  and  It 
only  could  be  demonstrated  after  an  account- 
ing which  would  require  a  vast  amount  of 
time  to  take. 

Denton  Is  practically  ignorant  of  the  re- 
sult of  bis  dealings  with  Hogencamp  and  the 
bank,  and  is  not  shown  to  have  any  records, 
books,  or  the  like  which  would  enable  him  to 
determine  how  he  stood.  Hogencamp  kept 
no  books  of  any  use,  and  it  is  only  by  the 
most  laborious  tracing  of  items  through  the 
bank's  books  that  any  result  can  be  reached 
concerning  them. 

If,  in  any  aspect  of  the  case,  the  right  of 
the  complainants  to  foreclose  this  mortgage 
depends  upon  a  finding  that  Denton  is  in- 
debted to  Hogencamp,  there  wUl  have  to  be  a 
reference  to  a  master  to  take  proofs  as  to 
the  accounting  and  to  report  a  conclusion  as 
to  the  result  of  such  proofs.  To  avoid  any 
such  necessity  as  that  last  suggested,  the  com- 
plainants put  forward  the  first  of  their  two 
theories.  That  theory  may  be  fairly  set  forth 
as  follows:  Denton,  on  the  23d  of  April, 
1900,  gave  to  Hogencamp  his  notes  for  $24,- 
000.  We  may  leave  aside,  in  discussing  this 
present  theory,  whether  the  transaction  with 
respect  to  the  stock  upon  that  occasion  was  a 


bona  fide  sale,  or  was  merely  an  illusory  pro- 
ceeding, because,  on  the  23d  of  July,  1900,  It 
Is  admitted  that  Shaw  gave  his  note  to 
Hogencamp  for  $24,000,  as  an  accommodation 
to  take  the  place  of  the  two  Denton  notes, 
aggregating  !|124,000  previously  given.  The 
bank  having  loaned  $24,000  on  the  Shaw  note, 
dated  July  23, 1900,  and  the  Denton  mortgage 
having  been  agreed  to  be  given  as  collateral 
for  this  indebtedness  (although  not  actually 
executed  until  September  1, 1900),  was,  when 
executed  and  delivered,  held  as  collateral  for 
this  loan  by  the  bank  on  the  Shaw  note.  The 
bank  still  holds  the  Shaw  note  and  the  col- 
lateral, to  wit,  the  mortgage  in  suit;  and, 
since  the  Shaw  note  has  not  been  paid,  the 
bank  has  the  right  to  foreclose  the  Denton 
mortgage  which  was  held  as  collateral  to  it 
I  think  this  is  a  fair  stetement  of  the  posi- 
tion taken  by  the  counsel  for  the  complaln- 
ante  with  respect  to  this  first  theory. 

So  far  as  any  one  can  express  himself  with 
assurance  In  a  case  that  is  so  involved  as 
this  one,  I  am  prepared,  In  considering  this 
theory,  to  accede  to  the  conclusion  If  the 
premises  upon  which  It  Is  rested  are  correct 
in  fact  I  do  not  find,  however,  that  the  pre- 
cedent factors  exist  to  Justify  the  conclusion. 
It  must  be  recalled  In  the  first  instance  that 
there  is  no  documentary  or  other  proof  of  any 
description,  excepting  Hogencamp's  testi- 
mony, that  the  Denton  mortgage  of  $12,000, 
dated  September  1,  1900,  was  to  be  held  by 
the  bank,  or  by  any  one.  At  the  time  that  the 
mortgage  was  given  by  Denton,  oh  the  1st  of 
September,  1900,  Shaw's  note  of  $24,000  was 
in  the  bank,  having  been  loaned  upon  by  the 
bank  on  the  23d  day  of  July,  1900,  the  day  of 
Its  date.  At  the  same  time  that  Denton  gave 
the  mortgage  upon  his  Lakewood  property  he 
assigned  to  Hogencamp  the  $12,000  mortgage 
which  had  been  made  by  Hanford  to  Denton 
upon  the  undivided  interest  of  Hanford  In 
the  Rink  Stable  property  in  Jersey  City. 
There  is  nothing  on  the  books  of  the  bank  nor 
elsewhere  to  show  that  these  titles  thus  vest- 
ed in  Hogencamp  (one  to  the  mortgage  on 
Denton's  Lakewood  property,  and  one  to  the 
mortgage  which  Denton  had  of  Hanford's) 
were  as  collateral  to  any  transactions  what- 
ever with  the  bank,  or,  in  fact,  with  Hogen- 
camp. The  books  of  the  bank  with  respect  to 
other  transactions  do  show  mortgages  that 
were  held  by  the  bank  and  upon  which  money 
had  been  loaned — the  money,  presumably,  of 
course,  was  loaned  upon  notes  to  whidi  the 
mortgages  were  security. 

Passing  this  question,  however,  and  as- 
suming in  favor  of  the  complainants  that 
their  contention  Is  correct  that  these  securi- 
ties when  created  were  Intended  to  be,  and, 
after  being  created  actually  were,  held  by  the 
bank  as  collateral  to  the  Shaw  notes,  we  next 
come  to  the  transaction  of  July  24,  1902,  when 
the  Shaw  note  of  $24,000  was  taken  out  of 
the  bank. 

There  Is  no  testimony  of  any  value.  If  there 
is  any  at  all,  which  shows  that  at  that  time 
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there  was  any  agreement  between  the  par- 
ties and  the  bank  that  the  mortgages  of  Han- 
ford  to  Denton  assigned  to  Hogencamp,  and 
of  Denton  directly  to  Hogencamp  (the  latter 
on  the  Lakewood  property)  were  to  be  col- 
lateral to  the  two  notes  which  Shaw  then 
gave,  one  of  $12,000  and  one  of  $13,000.  It 
may  very  well  be  argued  on  behalf  of  Denton 
that,  assuming  the  previous  point  which  has 
Just  been  dealt  with  to  be  decided  against 
him,  and  that  the  mortgage  on  his  Lakewood 
property  was  given  by  him  to  Hogencamp  In 
order  that  he  might  turn  it  over  to  the  bank 
as  security  for  the  ?24,000  Shaw  note  of  July 
23,  1900,  It  does  not  at  all  follow  that,  when 
that  $24,000  note  was  taken  up,  as  It  was,  and 
new  notes  were  secured  from  Shaw,  the  col- 
lateral which  was  obtained  for  the  loan  of 
July  23, 1900,  should  still  be  held  for  the  new 
loans. 

Passing  this,  In  tarn,  and  deciding,  for  the 
purpose  of  the  further  discussion  of  the 
point,  that  the  result  of  the  transaction  of 
July  24,  1902,  when  the  bank  loaned  $25,000 
upon  Shaw's  notes  of  $12,000  and  $13,000, 
respectively,  was  to  vest  them  stlU  with  the 
Denton  mortgage  as  security  for  the  pay- 
ment of  those  loans,  there  Is  no  evidence  that 
any  agreement  of  the  parties  split  up  the  col- 
lateral with  respect  to  any  part  of  the  Indebt- 
edness that  day  arising;  that  Is  to  say,  on 
that  day,  July  24,  1902,  two  notes  of  Shaw 
were  loaned  upon  by  the  bank.  The  Item 
appears  In  the  bank's  books  as  one  transac- 
tion ;  that'ls,  on  that  day.  In  the  demand  loan 
account,  the  only  place  where  the  Item  ap- 
pears, Shaw  is  charged  with  $25,000.  This, 
the  proofs  show,  was  upon  two  notes  of 
Shaw's,  one  dat^d  June  30, 1902,  and  the  oth- 
er dated  July  23,  or  24,  1902 ;  that  the  first 
note  was  for  $12,000  and  the  latter  for  $13,- 
UOO.  There  is  not  the  slightest  evidence  to 
show  that  the  parties  then,  or  at  any  other 
time,  agreed  that  the  Denton  mortgage  of 
$12,000  upon  the  Lakewood  property  was  to 
be  held  as  collateral  for  any  part  of  this  in- 
debtedness. If  the  complainants  obtain  the 
benefit  of  all  their  debatable  points  so  far 
considered,  the  utmost  that  they  could  claim 
would  be  that  Denton's  $12,000  mortgage  was 
collateral  for  the  entire  Indebtedness  and  not 
for  any  spedflc  part  of  It 

This  Is  Important  In  one  aspect,  at  least, 
of  the  case,  because  if  the  entire  indebtedness 
were  reduced,  or  If  their  other  collateral,  the 
right  of  the  holder  of  the  Indebtedness 
against  the  owner  of  the  collateral  would  be 
affected  by  those  Incidents,  not  to  the  extent 
of  relieving  the  collateral  holder  from  pay- 
ing what  might  be  due  upon  the  entire  Indebt- 
edness or  having  his  collateral  sold  for  that 
jnirpose,  but  because  such  circumstances 
would  entitle  the  owner  of  the  collateral  to 
the  use  for  his  own  benefit  of  whatever  had 
been  paid  and  whatever  had  been  received  by 
way  of  other  collateral  If  and  when  he  was 
called  upon  to  pay  the  balance. 

Assuming,  however,  that  it  Is  further  de- 


cided In  favor  of  the  complainants  that  the 
circumstance  just  adverted  to  does  not  pre- 
vent them  from  asserting  th^  right  to  fore- 
close the  Denton  mortgage  In  suit  If  they  can 
establish  the  validity  and  nonpayment  of  the 
Shaw  note  of  $02,000,  we  next  come  to  the 
most  Important  and  determinative  feature: 

Here,  It  should  be  recalled  and  firmly  fix- 
ed In  the  memory,  that  It  is  admitted  by  all 
concerned  that  Shaw  was  an  accommodation 
maker,  and  that  his  original  $24,000  note,  and 
his  two  subsequent  notes,  of  $12,000  and  $13,- 
000,  respectively  (leaving  out  of  account  $1,- 
(XK)  represented  by  the  last  two  notes,  with 
which  we  are  not  at  all  concerned  In  this 
case),  were  executed  by  him  solely  to  ac- 
commodate Denton  and  Hogencamp,  and  that 
as  to  each  of  the  last  two-named  persons  no 
obligation  arose  by  reason  of  the  execution 
by  Shaw  of  the  notes  in  question;  and  no 
liability  to  those  two  persons  arose  as  against 
Shaw  by  reason  of  the  notes  signed  by  Shaw. 
It  Is  only  when  these  notes,  or  any  of  them, 
passed  Into  the  hands  of  bona  fide  holders 
for  value  that  Shaw  can  be  held  liable.  Of 
course,  if  Shaw  cannot  be  held  liable  upon  his 
notes,  or.  In  the  particular  case  before  this 
court,  on  his  $12,000  note  to  which  the  Denton 
mortgage  Is  asserted  to  be  collateral,  then  the 
collateral  may  not  be  utilized  by  the  holder. 
That  is  to  say,  the  only  right  which  the  com- 
plainants here  can  assert  as  against  Denton 
must  rest  upon  their  right  to  assert  a  valid 
claim  against  Shaw  upon  his  $12,000  note; 
they  cannot  foreclose  the  $12,000  mortgage 
upon  the  Denton  Lakewood  property  unless 
they  prove  that  the  note  of  Shaw  of  $3.2,000, 
to  which  this  mortgage  was  collateral,  was 
valid  and  enforceable  against  Shaw. 

In  my  view  the  proofs  do  not  establish  this 
last-mentioned  contention.  In  my  view  the 
proofs  show  that  on  March  24,  1006,  Hogen- 
camp paid  off  to  the  Second  National  Bank 
the  Shaw  notes  and  became  vested  with  title 
to  such  notes  and  to  the  collateral  which 
bad  been  held  by  the  bank  for  their  payment. 
It  will  be  recalled  that  In  the  previous  por- 
tion of  this  opinion  I  have  briefly  referred  to 
the  testimony  of  Hogencamp  concerning  the 
transaction  with  Harding  and  the  bank  at  the 
time  that  he  got  the  loan  of  $35,000  from  the 
bank  on  March  24,  1906,  which  was  credited 
to  the  suspended  debt  account  to  take  out  of 
It  the  Shaw  notes  and  the  remaining  $10,000 
of  the  Pratt  &  Wellman  note.  Hogencamp's 
own  oral  testimony  Is  to  the  effect  that  I 
have  Just  referred  to,  and  the  entries  in  the 
books  of  the  bank  and  the  other  documentaiy 
proofs  bear  him  out 

From  all  of  this  the  following  undisputed 
facts  t«ppear:  In  December  of  1904  various 
Items  from  "Demand  Loans"  were  ordered  to 
be  taken  therefrom  and  charged  against  an 
account  entitled  "Suspended  Debt"  All  of 
these  items  were  those  which  the  bank  then 
held  Hogencamp  either  personally  or  indirect- 
ly responsible  for.  Among  these  Items  were 
the  Shaw  notes,  aggregating  $25,000.     One 
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of  BQch  notes,  namely,  the  one  dated  June 
30,  1902,  Is  the  note  which  the  bank  loaned 
upon  on  the  24tb  day  of  July,  1902,  and  to 
which  the  Denton  mortgage  In  suit  Is  said 
by  Hogeucamp  to  have  been  collateral.  Sub- 
sequently, and  on  the  7th  of  September,  1905, 
Hogencamp  paid  off  on  the  suspended  debt 
account  something  over  $38,000.  In  the  trial 
of  Richards  v.  Shaw  he  testified,  as  Is  shown 
In  the  present  suit,  that  by  that  payment  then 
made  he  took  up  the  Shaw  notes,  and,  of 
conrse,  the  collateral  that  was  deposited 
therewith,  among  which  was  the  Denton 
mortgage  in  suit.  In  the  present  suit  he 
denies  the  truthfulness  of  that  testimony 
previously  giren,  and  asserts  that  he  was 
mistaken.  There  Is  no,thlng  from  the  books 
of  the  bank  by  which  It  can  be  determined 
what  particular  items  of  the  suspended  debt 
account  were  taken  up  and  out  of  that  ac- 
count by  the  payment  by  Hogencamp  on  Sep- 
tember 7,  1005,  of  the  thirty-eight  odd  thou- 
sand   dollars. 

Assuming,  however,  in  fityor  of  the  com- 
plainants, that  they  may  have  the  benefit  of 
Hogencamp's  present  testimony,  which  is  in 
direct  contradiction  of  his  testimony  in  the 
previous  case,  we  next  come  to  the  transac- 
tions of  March,  1906.  According  to  Hogen- 
camp, at  that  time  he  was  being  held  re- 
sponsible by  the  bank  for  $35,000  balance  due 
OB  the  suspended  debt  account.  That  $35,- 
000,  he  says,  was  made  up  of  the  $25,000 
of  Shaw  notes  and  the  $10,000  balance  of  the 
Pratt  &  Wellman  notes.  At  that  time  he 
arranged  with  Dwight  S.  Harding  to  obtain 
a  loan  from  Mr.  Harding  of  $36,000,  for 
which  he  was  to  give  Mr.  Harding  his  note 
for  that  amount.  He  was  to  secure  the  pay- 
ment of  that  note  by  a  mortgage  upon  his 
Deal  property  for  $i35,000,  a  mortgage  on 
his  property  for  $10,000,  and  after  the  Shaw 
•  notes  were  by  the  payment  of  the  $35,000 
taken  out  of  the  suspended  debt  account  anfd 
delivered  by  the  bank  to  Hogencamp,  he  was 
to  transfer  those  with  tbelr  attendant  col- 
lateral (among  which  it  will  be  remember- 
ed is  the  Denton  mortgage  in  suit)  to  Hard- 
ing. 

When .  Harding  refused  to  advance  the 
money  the  bank  undertook  to  take  Harding's 
place  and  to  do  just  what  Harding  had 
agreed  to  do.  This  Is  Hogencamp's  own  tes- 
timony concerning  this  transaction,  and  la 
uncontradicted  and  is  borne  out  by  what  next 
bappeoed.  What  next  happened  was  the 
^vlng  by  Hogencamp  to  the  bank  of  his  note 
for  $35,000,  the  crediting  of  this  note  under 
the  head  of  "Bills  Discounted"  to  the  sus- 
pended debt  account,  the  transfer  to  the 
twnk  by  Hogencamp,  through  Harding,  of 
the  $35,000  mortgage  on  the  Hogencamp 
Deal  property  and  the  $10,000  mortgage  on 
Hogencamp's  property,  and  the  leaving  with 
the  bank  by  Hogencamp  of  the  Shaw  notes 
and  the  attendant  collateral  which  his  pay- 
ment of  $35,000  just  mentioned  had  taken 
out  of  the  suspended  debt  account 


It  will  be  observed  in  analyzing  tUs  trans- 
action that  80  soon  as  the  bank  received 
Hogencamp's  $35,000  note  and  passed  the 
credit  by  bills  discounted  of  $35,000  to  the 
suspended  debt  account,  Hogencamp  became 
thereby  vested  with  title  to  the  Shaw  notes 
and  the  attendant  collateral,  among  which 
waa  the  Denton  mortgage  in  auestion.  By 
then  leaving  those  with  the  bank  as  additional 
collateral  to  his  $35,000  note,  the  situation 
just  alluded  is  not  altered.  At  the  instant  of 
time  when  Hogencamp  became  vested  with 
title  to  the  Shaw  notes  and  the  Denton  mort- 
gage, those  notes  and  that  mortgage  were  un- 
enforceable in  his  hands.  This,  I  do  not 
think,  can  be  seriously.  If  at  all,  disputed. 
As  respects  Hogencamp,  Shaw  was  an  ac- 
commodation maker  of  the  note  in  question, 
that  is,  the  $12,000  note.  Denton's  mortgage, 
Hogencamp  says,  was  collateral  to  this  note. 
The  only  consideration  which  Hogencamp  or 
any  one  else  can  attribute  to  the  Denton 
mortgage  arises  out  of  the  Shaw  note.  The 
Shaw  note,  as  against  Shaw,  and  as  a  con- 
sideration for  the  Denton  mortgage,  can 
therefore  only  be  good  in  the  hands  of  an  in- 
nocent  third  person  who  had  advanced  mon- 
ey thereon;  when  Hogencamp  got  back  the 
title  to  the  Shaw  note  for  $12,000  and  the 
attendant  collateral,  the  Denton  mortgage, 
he  could  not,  of  course,  enforce  any  liability 
as- against  Shaw  or  any  rights  with  respect 
to. the  mortgage  that  was  collateral  to  the 
Shaw  notes.  If  when  he  so  got  them  back, 
that  was  the  fact,  he  could  not,  by  leaving 
them  with  the  bank,  create  any  greater  right 
in  the  bank  than  he  had,  because  it  will  be 
observed  that  no  new  consideration  moved 
from  the  bank  on  the  note  in  question,  that 
is,  the  Shaw  note.  By  the  transactions  upon 
that  date,  March  24,  1906,  which  were  de- 
signed, as  Hogencamp  says,  to  put  a  live  as- 
set in  the  bank  in  place  of  the  moribund 
Shaw  asset,  the  bank  loaned  money  to  Hog- 
encamp upon  his  $35,000  note  secured  by  hla 
mortgages  on  his  Deal  and  Patersou  proper- 
ties ;  and  the  only  consideration  which  pass- 
ed from  the  bank  to  Hogencamp  was  the 
release  to  Hogencamp  of  these  items  out  of 
the  suspended  debt  account  There  was  no 
other  possible  reason  for  the  transaction  of 
March  24,  1906,  than  to  take  out  of  the 
suspended  debt  account  the  $35,000  of  bal- 
ance which  remained  there. 

If  we  were  to  attempt  to  follow  the  com- 
plainants in  their  argument  made  to  review 
these  apparent  facts,  we  are  utterly  unable 
to  do  so.  The  complainants  attempt  to 
waive  aside  all  efTect  of  chis  transaction  of 
March  24,  1906,  and  Hogencamp's  testimony 
with  respect  to  the  antecedent  facts,  but  do 
not  in  my  judgment  effectively  do  so,  and 
do  not  in  the  attempt  to  do  so,  explain 
away  the  effect  of  the  testimony  and  Of  each 
of  the  pieces  of  documentary  proof. 

The  note  of  $35,000  which  Hogencamp 
then  gave  to  the  bank  admittedly  was  not 
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used  for  any  other  purpose  than  to  be  dis- 
counted In  favor  of  the  suspended  debt  ac- 
count That  is,  the  bank  at  that  time  held 
Uogeucamp  on  his  $35,000  note,  and,  in- 
stead of  giving  him  the  proceeds  (that  is,  the 
consideration  which  proceeded  from  the  bank 
for  its  receipt  of  the  note),  passed  those  pro- 
ceeds to  the  credit  of  the  suspended  debt  ac- 
count, for  which  account  it  had  been  holding 
Hogencamp  responsible.  The  instant  that 
they  did  this  they  carried  out  the  purpose  of 
the  transaction,  which  was  to  hold  Hogen- 
camp and  take  out  of  the  suspended  debt  ac- 
count the  moribund  items  which  had  thereto- 
fore been  in  it.  The  instant  that  these  items 
were  thus  taken  out  they  passed  to  Hogen- 
camp, and  the  instant  they  passed  to  Hogen- 
camp they  became  invalid  as  against  parties 
to  this  suit  That  is,  the  note  became  in- 
valid as  against  Shaw.  It  was  an  accommo- 
dation note;  Hogencamp  was  the  accommo- 
dation receiver  of  it,  and  certainly  could 
not  enforce  it  against  the  accommodation 
maker.  With  the  note,  as  has  been  previous- 
ly pointed  out,  of  course,  the  right  to  recover 
on  the  collateral  that  had  been  deposited 
with  it  also  ceased.  If  this  is  not  so,  then, 
of  course,  the  bank  could  not  hold  Hogen- 
camp upon  the  $35,000 ;  and  It  is  Inconceiv- 
able that  they  went  through  all  of  this  trans- 
action for  no  purpose;  that  they  took  his 
note,  and,  by  the  Item  o*f  bill  disconntM, 
passed  It  to  the  credit  of  suspended  debt  ac- 
count and  took  from  him  mortgages  aggre- 
gating $45,000,  aU  for  no  consideration — all, 
therefore,  in  its,  the  bank's,  hands  invalid. 
It  is  quite  obvious  from  all  of  the  testimony 
that  they  did  not  do  any  such  futile  thing  as 
this.  They  took  from  Hogencamp  a  valid  se- 
curity secured  by  collateral  of  a  large 
amount  for  a  valid  purpose  and  considera- 
tion. '  Tliat  valid  consideration  was  the  tak- 
ing out  of  the  suspended  debt  account  of  the 
Shaw  notes  and  other  items  for  which  the 
bank,  with  Hogencamp's  assent,  was  hold- 
ing Hogencamp  liable. 

When  they  did,  by  this  transaction,  thus 
take  those  items  out  of  that  account,  and 
those  notes  (the  Shaw  notes  and  the  Pratt  & 
WeUman  notes)  passed  to  Hogencamp,  they 
became,  as  has  been  heretofore  pointed  out. 
Invalid  in  Hogencamp's  hands  so  far  as  Shaw 
was  concerned  on  his  $12,000  note;  and  Den- 
ton's mortgage,  which  was  collateral  thereto, 
likewise  became  Invalid  to  Hogencamp. 

By  what  I  have  termed  bis  "repledge"  of 
these  notes  to  the  bank,  the  bank  cannot,  cer> 
tainly  In  my  view  of  the  facts  and  of  the  law, 
acquire  any  right  to  hold  Shaw  or  Denton — 
Shaw  on  his  note,  or  Denton  on  his  mortgage. 
The  only  aspect  of  the  case  in  which  the 
bank  could  successfully  assert  any  such  tight 
would  be  if  they  had  advanced  any  new  con- 
sideration at  the  time  of  reacquiring  title  to 
the  note  and  its  attendant  collateral.  They 
did  not,  as  has  Just  been  pointed  out  do  any 
such  thing.     'Xhe  consideration  which  they 


advanced  was  the  giving  up  of  this  very  note 
to  Hogencamp  in  consideration  of  which  Ho- 
gencamp gave  them  his  note  for  $35,000  and 
the  $45,000  of  attendant  collateral.  The  re- 
pledging  with  or  the  retaining  by  the  bank  of 
the  Shaw  notes  was  therefore  ineffective  as 
vesting  them  with  any  valid  right  as  against 
Shaw  on  the  note  or  Denton  on  the  collateral. 

'I'here  is  evidence  In  the  case  strongly  confir- 
matory of  the  finding  of  facts  Just  set  forth, 
which  unfortunately  is  somewhat  complicated 
and  requires  a  detailed  explanation.  The 
note  of  $12,000  of  Shaw  which  was  originally 
loaned  upon  on  the  24th  day  of  July,  1902, 
was  dated  June  30,  1902.  Why  it  did  not 
bear  the  same  date  as  the  $13,000  note  no- 
body explains.  That  -note  was  introduced  in 
evidence  in  the  case  of  Richards  v.  Shaw,  and 
was  inspected  by  me.  It  has  since  been  mis- 
laid or  lost  Upon  the  back  of  the  $13,000 
note,  which,  it  will  be  recalled,  was  loaned 
upon  by  the  bank  on  the  same  date,  there 
now  appears  in  Hogencamp's  handwriting  an 
indorsement  as  follows:  "Pay  to  William  Ho- 
gencamp or  order" — under  which  Shaw  had 
written  his  signature.  Then,  in  Hogencamp's 
handwriting,  "Without  recourse,  William  Ho- 
gencamp." Hogencamp  in  this  suit  testifies 
that  he  placed  this  writing  upon  that  note  of 
$13,000  to  relieve  himself  of  the  responsibili- 
ty as  an  Indorser.  He  testifies  in  tills  suit 
that  he  does  not  recollect  whether  he  made 
the  same  Indorsement  on  the  $12,000  note.' 
There  Is  no  conceivable  reason  why  he  should 
not  have  made  the  same  Indorsement  upon 
both  notes,  since  the  whole  transaction  was 
one  and  undivided,  and  whatever  he  did  with 
respect  to  one,  he,  undoubtedly,  in  my  Judg- 
ment, did  with  respect  to  the  other.  Since 
he,  or  the  parties  who  claim  through  him,  are 
chargeable  with  the  custody,  and  therefore 
with  the  consequences  of  the  loss  of  this  note. 
It  Is  proper  to  assume,  as  against  them,  that 
upon  the  back  of  the  $12,000  note  was  the 
same  indorsement  by  Hogencamp. 

In  the  case  of  Richards  v.  Sliaw,  aa  Is 
shown  by  the  testimony  in  this  present  case, 
Hogencamp  testified  that  he  made  the  in- 
dorsement quoted  above  on  that  $13,000  note 
when  he  took  the  note  up  from  the  bank, 
which  he  then  said  was  in  1905.  It  will 
therefore  be  assumed  that  he  did  the  same 
thing  at  the  same  time  with  respect  to  the 
$12,000  note.  He  now  testifies  in  this  suit 
that  he  was  mistaken  when  he  testified  in 
that  suit  that  he  had  taken  the  notes  up.  I 
find,  as  above  set  forth,  that  he  was  not  mis- 
taken ;  that  he  did  take  the  notes  up.  If  not 
in  1905,  then  in  1906;  and  I  have  no  doubt, 
from  the  testimony  to  which  what  I  hav« 
just  alluded  is  additional  confirmation,  that 
at  the  time  that  he  put  these  notes  back  1b 
the  bank — ^repledged  them,  as  I  have  termed 
it — he  wrote  upon  the  back  of  each  of  them 
this  indorsement. 

There  was  no  other  occasion  when  he 
should  have  done  any  such  thing.  Up  to  the 
time  that  the  notes  were  put  into  the  bus- 
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jiended  debt  account  they  were  always  in  the 
inistody  of  the  bank;  Hogencamp  had  noth- 
ing whatever  to  do  with  them,  waa  not  legal- 
ly held  responsible  with  respect  to  them,  and 
there  would  have  been  no  occasion  for  blm  to 
have  put  any  writing  whatever  upon  them. 
After  he  made  the  arrangement  with  the 
bank  which  he  first  attempted  to  make  with 
Harding  by  which  the  notes  passed  directly 
to  him  and  became  his  prox>erty,  he  having 
paid  to  the  bank  the  |35,000  to  take  them  up, 
and  it  was  understood  that  he  was  to  re- 
pledge  them  with  the  bank,  there  was  op- 
portunity and  occasion  for  him  to  make  them 
payable  to  his  order  and  to  Indorse  them 
"wlthont  recourse."  That  he  did  this  appears 
from  the  remaining  note  which  has  not  been 
lost,  by  the  Inference  which  I  think  should 
necessarily  be  made  in  this  case  with  respect 
to  the  note  that  has  been  lost,  and  here  Is 
strong  evidence  in  favor  of  the  finding  that 
he  did  take  these  notes  up  and  repledge  them 
In  1906,  as  above  set  forth. 

The  result  of  this  analysis  of  the  case  un- 
der this  first  theory  advanced  by  the  com- 
plainants is  that  the  bank,  the  complainants, 
cannot  hold  Shaw  upon  the  note,  and  there- 
fore cannot  hold  Denton  upon  the  mortgage 
salt,  if  it  be  settled  that  there  is  nothing  due 
upon  the  Shaw  $12,000  note,  that  is,  nothing 
-due  to  the  bank  as  a  third  person  who  initial- 
ly cashed  the  note,  or  nothing  due  to  Hogen- 
camp, to  whom  the  note  was  originally  given 
by  Shaw,  and  who  reacquired  It  in  the  man- 
ner above  set  forth  and  r^ledged  it  as  afore- 
said. 

And  this  brings  tis  to  the  second  contention 
-of  the  complainants.  That  oonteutlou,  broad- 
ly stated,  is:  First,  that  the  stock  transac- 
tion of  the  23d  of  April,  1900,  between  Hogen- 
camp and  Denton,  was  a  bona  fide  sale  by  the 
former  to  the  latter  for  $24,000,  and  that  the 
full  consideration  has  never  been  paid  by 
Denton  to  Hogencamp,  and  Shaw's  note  was 
given  to  represent  that  Indebtedness,  and 
Willie  Shaw  was  an  accommodation  maker  of 
the  note,  he  and  Denton  must  each  be  held 
(Shaw  on  the  note,  and  Denton  on  the  mortr 
gage  collateral  to  the  note)  until  the  fnll 
amount  of  the  said  consideration  has  been 
paid,  or  satisfied,  to  Hogencamp;  and,  sec- 
ond, that  even  if  the  transaction  was  not  a 
bona  fide  sale,  but  was  of  such  a  nature  that 
Hogencamp  can  hold  Shaw  and  Denton  for 
whatever  benefit  Denton  got  out  of  the  use  of 
the  stock  by  borrowing  upon  it,  Hogencamp 
-or  the  bank  may  recover  as  against  Shaw 
-and  Denton  such  amount — ^that  is,  the  amount 
whldt  it  may  be  determined  that  Denton  ben- 
-eflted  by  the  use  of  Hogencamp's  stock. 

Dealing,  first,  with  the  stock  transaction  of 
the  23d  of  April,  1900,  it  is  extremely  difficult 
to  follow  to  a  conclusion,  reviewing  the  vari- 
ous rdevant  proofs,  either  version  without 
being  confnmted  by  contradictory  circum- 
stances which  interfere  with  a  clear  determi- 
nation ;  that  is  to  say,  neither  Hogencamp's 
■version  nor  Denton's  version  stands  the  test 


of  comparison  witb  the  otiher  facts  In  the 
case. 

Hogencamp,  it  will  be  recalled,  testifies 
positively  that  on  the  date  in  question  there 
was  a  simple  sale  by  him  of  the  stock  for 
$24,000,  and  that  he  handed  the  stock  to  Den- 
ton and  had  It  handed  back  to  him  as  collat- 
eral, and  that  Denton  gave  his  notes  there- 
for. In  contradiction  of  this  we  find,  first, 
that  he  never  caused  any  stock  to  be  trans- 
ferred to  Denton  until  August  12,  1901,  that 
he  loaned  to  Denton  60  shares  of  this  very 
stock  on  the  16th  of  August,  1901,  to  be  used 
by  Denton  in  arranging  with  one  of  Denton's 
creditors  in  New  York.  This  is  the  McKelvey 
transaction:  That  at  that  time  Hogencamp 
took  from  Denton  a  $7,600  mortgage  to  se- 
cure Hogencamp  for  having  loaned  Denton 
these  60  shares  of  stock.  We  further  find 
that  on  the  16th  day  of  November,  1901,  Ho- 
gencamp writes  to  the  people  who  had  these 
60  shares  of  stock  that  he,  Hogencamp,  was 
the  owner  of  it,  that  Denton  never  owned  it, 
and  that  he  had  simply  loaned  'the  stock'  to 
Denton  to  enable  l>ent<m  to  borrow  money 
upon  it  We  further  find  that  Hogencamp 
always  Iiad  the  stock  in  his  possession,  ex- 
cepting when  it  was  pledged  for  loans.  He 
only  identifies  three  dividend  checks  during 
all  of  the  ensuing  years  which  in  any  way 
went  to  Denton's  benefit.  The  testimony 
shows  that  large  dividends  were  declared 
twice  a  year  upon  the  stock  of  the  Second 
National  Bank  during  all  of  the  period  from 

1900,  when  this  transaction  is  said  to  have 
taken  place,  down  to  1906,  when  we  lose  In- 
terest in  it.  Hogencamp  does  not  attempt  to 
trace  any  of  these  dividends  to  Denton,  or  to 
Denton's  benefit,  excepting  that  he  iM-oduces 
three  Checks  for  18  months  of  dividends 
which  were  all  deposited  at  one  time  In  one 
of  the  three  accounts  heretofore  adverted  to, 
which  Hogencamp  was  carrying  in  the  bank, 
and  in  which  he  says  he  was  depositing  Den- 
ton's moneys.  He  does  not  pretend  that  Den- 
ton knew  anything  about  these  three  checks, 
or  about  the  receipt  for  his  benefit  of  any 
monesra  from  dividends.  Denton  denies  that 
he  ever  knew  anything  about  any  dividends, 
or  received  any  dividends,  or  inquired  for 
any  dividends.  He  says  that  he  gave  a  proxy 
to  Hogencamp  for  the  stock  after  the  stock 
was  transferred  to  him  on  the  12th  of  Au- 
gust, 1901,  and  thereafter  never  concerned 
himself  with  it 

Hogencamp  also  refers,  in  furtherance  of 
his  version,  to  the  letter  which  he  wrote  and 
caused  Shaw  to  sign  on  the  20th  of  August, 

1901.  That  letter,  it  will  be  recalled,  was  ad- 
dressed to  Hogencamp,  president,  and  re- 
quested him  to  deliver  to  Denton  the  100 
shares  of  stock,  and  was  signed,  as  just  stat- 
ed, by  Shaw.  At  that  very  time  50  shares  of 
the  100  had  already,  without  consulting  Shaw 
in  any  way,  been  loaned  by  Hogencamp  to 
Denton  to  take  to  McKelvey  in  New  Tork,  to 
be  loaned  upon  for  'Denton's  benefit,  and  par- 
tially for  Hogencamp's  benefit,  in  that  be  re- 
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ceired  over  $3,000  of  the  proceeds  of  that 
loan. 

In  passing,  It  mnst  be  stated  that  he  says 
that  this  money  went  to  Denton's  benefit  in 
one  of  the  three  accounts  containing  Denton's 
moneys  which  Hogencamp  says  he  was  keep- 
ing in  the  bank. 

When  the  stock  was  finally  obtained  from 
the  Hudson  Trust  Ck>mpany,  where  the  last 
loan  was  made  upon  it,  it  went  back  to  Ho- 
gencamp, and  he  retained  it  in  his  possession 
down  to  the  7th  of  September,  1905,  when 
he  sold  it,  together  with  all  of  the  other 
stock  which  he  owned  In  the  bank.  A  ques- 
tion has  arisen,  in  my  mind,  which  the  re- 
cital of  this  fact  revives,  whether,  as  against 
Shaw,  and  also  as  respects  Denton,  the  $19,- 
000  which  Hogencamp  says  he  rec^ved  from 
this  stock  at  that  time  must  not  be  credited 
on  this  indebtedness — perhaps,  I  had  better 
say  "alleged  Indebtedness"— of  $24,000? 

Passing  this  for  the  moment,  however,  we 
find  that  when  he  sold  the  stock  on  the  date 
just  given,  'he  gave  no  notice  of  any  sort  to 
Denton,  and  did  with  the  proceeds  what  he 
willed.  What  he  chose  to  do,  he  says,  was  to 
credit  Denton  with  $10,000,  which  he  says  he 
paid  for  Denton  at  the  Hudson  Trust  Ck>m- 
pany  at  the  time  that  the  loan  there,  to 
which  the  100  shares  was  held  as  collateral, 
was  paid  off,  and  with  some  items  of  Inter- 
est, and  the  balance  he  credited  on  an  old 
note  of  Denton's  for  $13,000,  which  was  dat- 
ed July  19,  1901.  The  balance  credited  on 
this  note  was  $7,652.80.  It  will  thus  be  seen 
that  it  Is  very  difficult  to  believe  Hogen- 
camp's  version  of  this  transaction,  and  to 
find  that  there  was  a  bona  fide  sale  of  this 
stock  to  Denton.  There  is  no  earthly  reason 
suggested  why  Denton,  who  was  at  that  time 
heavily  engaged  in  real  estate  operations  In 
New  Tork,  and  who  was  so  affiliated  with 
Hogencamp  that  through  Hogencamp  he  was 
then  receiving,  and  hopeful  In  the  future  of 
receiving,  large  sums  of  money,  should  want 
to  become  a  stockholder  in  the  bank.  Den- 
ton says  that  he  had  no  such  desire,  and 
that  it  never  occurred  to  him,  and  that  he 
knew  nothing  about  the  stock  or  its  value, 
and  never  purchased  it,  and  only  participated 
In  the  transaction  at  Hogencamp's  sugges- 
tion. I  am  inclined  to  think  and  to  find 
that  the  truth  lies  between  the  two  versions. 

What  I  find  from  the  facts  in  evidence  is 
that  upon  the  date  in  question,  April  23, 
1900,  Denton  and  Hogencamp  made  an  ar- 
rangement of  the  following  nature:  They 
each  wished  to  do  whatever  would  enable 
them  to  obtain  the  largest  amount  of  loans 
from  banking  institutions.  Hogencamp,  as 
a  stockholder  in  the  bank,  could  not  obtain 
loans  from  that  bank  upon  its  own  stock. 
Other  institutions  probably  would  loan  with 
this  stock  as  collateral.  Denton  could  not, 
upon  his  own  mortgages,  obtain  loans  upon 
his  own  notes.  If  Denton  gave  mortgages  to 
Hogencamp,  and  also  notes  which  Hogen- 
t»mp  would  Indorse,  money  could  have  been 


obtained  upon  those  notes  with  the  mortgages 
as  collateral.  If,  in  turn,  Hogencamp  put 
title  to  some  of  his  stock  in  Denton,  and  took 
from  him  as  apparent  consideration  noteSr 
those  notes  would  be  used  with  the  mortgag- 
es, as  just  stated,  and  Denton  could  take  the 
stock  and  borrow  at  other  institutions  upon 
notes  which  he  would  give  with  the  stock  as 
collateral.  I  do  not  therefore  find  that  there 
WQS  any  sale  from  Hogencamp  to  Denton, 
and  this,  I  think,  squares  Itself  with  all  the 
facts. 

I  do  find,  however,  that  the  transaction 
was  about  as  above  outlined,  and  that  to  the 
extent  that  Denton  benefited  by  loans  ob- 
tained upon  Hogencamp's  stock,  he  must 
make  good  to  Hogencamp  such  amounts; 
that  is  to  say,  if  he  borrowed  upon  Hogen- 
camp's stock,  and  Hogencamp  subsequently 
paid  off  the  amounts  thus  borrowed,  Den- 
ton, to  the  extent  that  he  got  the  benefit  of 
the  original  loans,  must  repay  Hogencamp. 

Whether  Denton  owes  money  to  Hogen- 
camp on  the  stock  must  depend  upon  the 
broad  question  of  whether  Denton  owes  Ho- 
gencamp any  money.  As  has  heretofore  been 
pointed  out,  the  dealings  between  these  par- 
ties involves  thousands  upon  thousands  of 
dollars,  and  concerns  innumerable  items; 
and  if,  as  a  result  of  an  accounting,  it  should 
appear  that  Hogencamp  has  had  more  money 
from  Denton  than  equals  all  that  Denton 
owes  him,  or  as  much  money  as  equals  what 
he  advanced  to  Denton,  he  cannot  hold  Den- 
ton for  anything  more.  Since  this  stock 
transaction  was  only  one  of  a  great  number 
of  these  transactions  between  the  parties,  It 
cannot  be  segregated  and  dealt  with  as  if 
it  were  a  separate  severable  item ;  and  wheth- 
er or  not  Denton  has  paid  Hogencamp  for 
the  stock,  or  for  the  use  of  the  stock,  as 
above  suggested,  can  only  be  determined  aft- 
er an  accounting  has  taken  place  which 
shows  as  a  result  of  it  whether  Denton  owes 
any  money  to  Hogencamp  as  the  result  of 
their  dealings  with  each  other. 

To  the  extent  that  Denton  may  owe  money 
to  Hogencamp  in  all  of  their  dealings,  I  am 
inclined  to  think  that,  under  the  facts  in  this 
case,  Hogencamp  would  be  justified  in  hold- 
ing this  Shaw  note  and  the  mortgage  which 
is  collateral  to  it  for  such  amount. 

Since  there  Is  nothing  to  show  that  Denton 
ever  specifically  repaid  to  Hogencamp  the 
sums  of  money  which  Hogencamp  proves 
that  he  paid  on  Denton's  account  to  get  back 
the  stock  from  those  from  whom  Denton  had 
borrowed  money  with  the  stock  as  collateral,. 
It  is  impossible  to  separate  this  item  from 
the  others;  and  if,  as  a  result  of  an  account- 
ing between  Denton  and  Hogencamp,  it  be 
shown  that  Denton  still  owes  Hogencamp 
money,  Hogencamp,  or  the  bank  as  the  re- 
pledgee  of  the  note  with  the  mortgage  as  col- 
lateral, can  attribute  the  payments  to  other 
things  and  still  hold  this  debt  open  and  en> 
forceable. 

In  any  attempt  to  follow  Denton's  Tet^loa 
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that  the  entire  transaction  concerning  the 
stock  was  for  Hogencamp's  benefit,  we  are 
Immediately  met  by  clrcnmstancea  entirely 
Inconsistent  with  this  explanation.  A  large 
part,  If  not  all,  of  the  money  borrowed  at 
various  times  and  places  upon  the  stock  went 
to  Denton's  benefit  From  his  own  bank  ac- 
count, or  from  accounts  In  which  he  was  In- 
terested, he  made  payments  upon  loans  where 
the  stock  was  held  as  collateral,  both  on 
principal  and  Interest  It  is  very  difficult  to 
escaxie  from  the  conclusion,  which  the  court 
thinks  is  the  true  one,  that  both  the  stock 
and  the  mortgages  were  conceived  and  used 
for  the  mutual  benefit  of  Denton  and  Ho- 
gencamp. 

My  final  condnsion,  therefore,  is  that  there 
must  be  an  accounting  between  Denton  and 
Hogencamp,  and  that  the  final  decree  must 
abide  the  result  of  that  accounting. 


(82  N.  J.  En.  363) 

HUDSPETH  et  aL  ▼.  DBNTON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  16, 1913.) 

Appeal  from  Court  of  Chancery. 

BUI  by  Robert  S.  Hudspeth,  Trustee,  and  oth- 
ers against  Henry  M.  Denton  and  others. 
From  a  decree  (91  Atl.  741)  for  respondents, 
complainants  appeaL     Affirmed. 

Hudspeth,  Rysdyk  &  Garrison,  of  Jersey 
City,  for  appellants.  Vredenbnrgh,  Wall  tt 
Carey,  of  Jersey  City,  for  the  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  In  the 
opinion  filed  in  the  court  below  by  Vice  Ohan- 
oelior  Garrison. 

GARRISON,  PARKER,  WHITE,  and  HBP- 
PENHEIMER,  JJ.,  dissent 


(12<Md.l«» 

SHOOP  ▼.  FIDELITI  ft  DEPOSIT  CO.  OF 
MARYLAND. 

FIDBUTI   ft   DEPOSIT  CO.   OP   MABX- 

lAND  T.   SHOOP. 

(Nob.  48,  00.) 

(Court   of   Appeals   of   Maryland.     Jtme   20, 
1914.) 

1.  PlEADINO    (t  426*)— RxnJNOS  ON  MOTIONS 

— Objections— Waivbb. 

Plaintiff,  by  replying  to  a  new  plea  sup- 
ported by  affidavit  and  certificate  under  the  Bal- 
timore City  Practice  Act,  and  by  proceeding 
to  trial,  waived  her  right  of  appeal  from  the 
action  of  the  court  in  permitting  the  withdrawal 
of  the  former  pleas. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  142&-142T;  Dec.  Dig.  |  426. *! 

2.  Appeal  and  Ebbob   (S  1039*)— Habulsss 
E^BOB— Rulings  as  to  Pleadinos. 

Error  of  the  court  in  permitting  defend- 
ant to  withdraw  its  pleas  and  file  a  new  plea 
supported  by  afiidavit  and  certificate  is  harm- 
less, where  the  case  has  proceeded  to  trial,  and 
•rerdict  has  been  rendered  in  favor  of  plaintiff 
for  tlie  lull  amount  claimed  by  her. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  407&-4088;  Dec.  Dig.  § 
1039.*] 


3.  Tbial  (I  26*}— RiQHT  TO  Open  and  Ci.ose. 

In  an  action  on  an  accident  policy,  in 
which  defendant  by  its  plea  did  not  ezpressl<< 
deny  plaintiff's  right  to  recover,  but  alleged 
that  the  accident  occurred  while  insured  was 
engaged  in  an  extrahazardous  occupation,  so 
that  by  the  terms  of  the  policy  plaintiff  was  en- 
titled to  recover  only  six-elevenths  of  the  amount 
of  the  policy,  defendant  was  not  entitled  to 
open  and  close,  not  having  admitted  the  plain- 
tiff's prima  facie  right  of  recovery,  but  m  ef- 
fect denying  it  as  to  five-elevenths  of  the  face 
of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  44^75;  Dec.  Dig.  $  25.*] 

4.  Tbial  (S  25*)— Right  to  Open  and  Close 
—State  of  Pleadings. 

In  determining  which  party  has  the  affirma- 
tive of  the  issue,  and  hence  is  entitled  to  open 
and  close,  regard  is  had  to  the  substance  and 
effect  of  the  pleadings,  rather  than  to  their  form. 
[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  §1  44-75;   Dec.  Dig.  S  25.*] 

6.  Evidence  ({  450*)  —  Pabol  Evidenck  — 
Meaning  of  Tebms. 

A  warranty,  in  an  application  for  accident 
insurance,  that  insnred's  connection  with  cer- 
tain machinery  was  as  "supervising"  agent 
only  is  not  so  definite  in  its  meaning  as  to  ex- 
clude parol  evidence  to  show  what  were  the  da- 
ties  of  a  supervising  agent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2066-2082,  2084;  Dec.  Dig. 
I  450.*] 

6.  Evidence  (|  540*) — QtTAUnoAiioNs  of  B» 
FKBT  Witness. 

A  witness,  who  had  been  employed  for  27 
years  in  the  selling  of  gas  engines  for  boats, 
was  competent  to  testify  as  to  the  duties  of 
such  agents  in  respect  to  the  supervision  of  the 
installation  of  engmes  sold. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2363;   Dec.  Dig.  |  540.*] 

7.  INSTJBANCB  (I  877*)— WABBANTIBa— NOIIOE 
IlCPABTED. 

A  Statement  in  the  schedule  of  warranties 
In  an  accident  policy  that  insured,  a  sales 
agent,  had  "supervising  duties,  not  setting  up 
or  testing  machinery,  was  sufficient  to  put 
the  insurer  on  inquiry  as  to  the  natnre  of  in- 
sured's supervision  of  the  installation  of  gas 
engines  sold  by  him,  and  having  made  no  in- 
quiry, it  was  precluded  from  claiming,  after 
an  accident  that  his  employment  was  extrahaz- 
ardous. 


[Ed.  Note. — ^For  other  cases,  see  Insurance, 
ent  Dig.  i{   "~    —    """  ~ 

Dig.  i  377.*] 


Cent,  Dig.^H   942,  966,  967,  975-097;    Dec. 


8.  Interest  (f  60*)— Admission  of  Auotjnt 
Ddb— Necessity  of  Ten  deb. 

Though  defendant  does  not  deny  plaintiffs 
right  to  recover  a  certain  amount,  it  is  discre- 
tionary with  the  jury  to  add  interest  in  com- 
puting its  verdict  unless  defendant  has  made  a 
tender  of  an  amount  equal  to  or  greater  than 
the  verdict 

[EM.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  8  114;  Dec.  Dig.  {  60.*] 

9.  iNsuBANCE  (g  665*)  —  Evidence  —  Sufhc- 
ciENOY — Instructions. 

Id  an  action  on  an  accident  policy,  a  re- 
quest by  defendant  for  an  instruction  that  the 
Jury  must  be  satisfied,  "beyond  a  reasonable 
doubt"  of  enumerated  facts  before  they  could 
find  for  plaintiff  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1656,  1707-1728;  Dee.  Dig.  i 
665.*] 


•For  other  caies  wm  saoM  toplo  and  McUon  NUMBBR  In  Dec.  Dig.  a  Am.  Dig-  Kejr-No.  Series  a  Rep'r  Indezw 
91A.-48 


Digitized  by 


Google 


Joi 


81  ATLANTIC  BBPOBTEB 


(Md. 


10.  Tbiai.  (I   253*)— Request  yoB  Instbtjc- 

TION— CONFOBMITT    TO    ISSUES. 

Where  defendant  insa  ranee  company,  under 
the  issues,  admitted  its  liability  on  the  policy 
for  an  amount  less  than  its  face,  an  instruc- 
tion requested  by  it,  which  ignored  the  admitted 
liability,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  613-623;    Dec.  Dig.  S  253.*] 

11.  Tbiai.    (f   200*)— iRsntuonons— Repeti- 
tion. 

The  refusal  of  an  instruction  covered  by 
the  charge  as  given  is  not  available  error. 

[Ed.  Note.— For  other  cases,  see  OTrial.  Cent. 
Dig.  H  651-659;    Dec  §  260.*] 

Appeals  from  Baltimore  Court  of  Common 
Pleas;  Jobn  J.  Dobler,  Judge. 

"To  be  officially  reported." 

Action  by  Nettie  J.  Shoop  against  Fidelity 
&  Deposit  Company  of  Maryland.  From  an 
order  permitting  defendant  to  withdraw  Its 
pleas  and  file  a  new  plea,  plaintiff  appeals, 
and  from  the  Judgment  on  the  main  Issues 
In  favor  of  plaintiff,  defendant  appeals.  Ap- 
peal of  plaintiff  dismissed,  and  Judgment 
against  defendant  affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKB, 
TJRNER,  STOCKBRIDGE,  and  CONSTA- 
BLE, JJ. 

Charles  W.  Main  and  William  W.  Var- 
ney,  both  of  Baltimore,  for  plaintiff.  Karl 
Singewald  and  Washington  Bowie,  Jr.,  both 
of  Baltimore,  for  defendant 

STOCKBRIDGE,  J.  [1,1]  The  record  in 
the  above-entitled  case  contains  two  appeals, 
one  appearing  on  the  docket  of  this  court  as 
No.  48,  being  the  appeal  of  Nettie  J.  Shoop 
against  the  Fidelity  &  Deposit  Company  of 
Maryland,  and  the  other  being  No.  60,  an 
appeal  of  the  Fidelity  &  Deposit  Company 
from  a  Judgment  rendered  against  it  In  favor 
of  Nettie  J.  Shoop.  A  motion  has  been  filed 
to  dismiss  the  flrat  appeal,  and  that  motion 
must  preralL  The  suit  in  this  case  was  one 
instituted  under  what  is  known  as  the  Prac- 
tice Act  of  Baltimore  Qty,  to  recover  for  the 
death  of  Frank  3.  Shoop,  husband  of  Nettie 
J.  Shoop,  upon  an  accident  policy  Issued 
by  the  Fidelity  Company  In  June,  1911.  To 
the  suit  so  brought  the  defendant  at  first  filed 
five  pleas,  within  the  time  required  by  the 
statute,  and  on  February  18,  1914,  by  leave  of 
the  court  In  writing  withdrew  all  of  the  pleas 
theretofore  filed  on  Its  behalf,  and  filed  In 
lieu  a  new  plea  supported  by  affidavit  and 
certificate.  This  ruling  of  the  court  in  per- 
mitting the  defendant  to  withdraw  the  pleas 
as  originally  filed  constituted  the  ground  of 
Mrs.  Shoop's  appeal.  The  order  for  the  ap- 
peal states  that  It  is  also  from  the  ruling  of 
the  court  overruling  the  motion  of  the  plain- 
tiff for  a  Judgment,  but  no  such  motion  ap- 
pears in  tlie  record.  On  the  same  day  that 
the  pleas  were  withdrawn  and  the  new  plea 
filed,  the  plaintiff  filed  a  replication  thereto, 
a  Jury  was  impaneled  for  the  trial  of  the  case, 
and  on  the  next  day  a  verdict  was  returned 
in  favor  of  the  plaintiff  for  $2,887.50  the  full 


amount  claimed.  There  are  two  obvious  rea- 
sons why  the  motion  to  dismiss  must  prevail. 
In  the  first  place  by  the  filing  of  replication 
and  proceeding  to  trial  the  plaintiff  waived 
her  right  to  raise,  on  appeal,  the  correctness 
of  the  ruling  of  the  court  The  proper  conrae 
to  liave  pursued,  if  it  was  desired  to  call  in 
question  the  correctness  of  that  ruling,  would 
have  been  to  decline  to  reply  and  snffer  a 
Judgment  by  default  to  be  entered  against 
her,  and  appeal  from  such  Judgment  Not 
having  done  so,  she  is  now  precluded  from 
raising  the  question.  Traber  r.  Traber,  50 
Md.  1.  In  the  second  place  even  if  the  ruling 
of  the  court  bad  been  incorrect  and  she 
could  raise  that  question  on  her  appeal  io 
this  case,  she  was  nevertheless  not  injurec'i 
by  the  ruling  of  the  court  because  the  ver- 
dict returned,  and  upon  which  Judgment  was 
entered,  was  for  the  full  amoimt  of  her 
claim.  Coates  v.  Mackey,  56  Md.  420 ;  Baer 
T.  RobUns,  117  Md.  213,  83  AU.  341. 

Turning  now  to  case  No.  60,  the  appeal  of 
the  Fidelity  &  Deposit  Company  against 
Shoop,  the  case  presented  is  briefly  as  fol- 
lows: Mr.  Shoop  was  the  agent  of  the  Mianus 
Motor  Works.  On  the  5th  of  June,  1911,  he 
took  out  what  is  commonly  known  as  an  ac- 
cident policy  of  Insurance  with  the  defendant 
company,  for  the  sum  of  $2,500.  The  policy 
contained  a  provision  that  In  addition  to  the 
sum  named,  the  same  sboold  be  augmented 
by  an  accumulative  amount,  such  as  would 
Increase  the  sum  spedfled  in  the  said  policy 
by  10  per  cent  upon  an  annual  renewal  of 
the  policy.  The  policy  was  renewed  in  June, 
1912.  On  the  20th  of  November  in  the  same 
year  Mr.  and  Mrs.  Shoop  separated  about 
lialf  past  8  in  the  morning,  she  going  to  the 
store  or  office  on  Market  Space  In  the  city 
of  Baltimore,  and  he  to  the  shipyard  of 
which  he  was  the  tenant,  at  or  near  the  foot 
of  Stevenson  street  A  little  after  12  o'clock 
Mr.  Shoop  telephoned  bis  wife.  Not  far  from 
the  same  hour,  he  was  seen  by  a  witness, 
Crlspens,  standing  with  another  man  at  the 
engine  room  door  in  the  shipyard.  About 
an  hour  later  as  this  witness,  Crlspens,  passr 
ed  the  shipyard  he  saw  a  man  lying  under- 
neath a  boat  which  had  been  hauled  up  on 
the  shipyard  railway,  and  going  over  there 
found  that  the  man  so  prostrate  was  Mr. 
Shoop,  who  was  lying  under  the  boat  dead. 
Under  this  state  of  facts  the  plea  which  was 
filed  by  the  defendant  company  to  the  suit 
brought  on  the  policy  was  as  follows: 

"This  policy  constituted  the  entire  contract 
of  insurance,  except  that  if  the  insured  sustains 
injury,  fatally  or  otherwise,  or  contracts  disease 
while  exposed  to  the  hazard  of  an  occupation 
classed  by  the  company  as  more  hazardous  than 
that  stated  in  the  schedule  of  warranties,  ex- 
cept ordinary  duties  about  residence  or  ^ile 
engaged  in  recreation,  the  company  will  pay 
such  proportion  of  the  indemnities  provided  in 
the  policy  as  the  premium  paid  by  the  insured 
will  purchase  at  tne  rate  but  within  the  limits 
fixed  by  the  company  for  such  more  hazardous 
occupation." 
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That  said  Frank  7.  Sboop  was,  at  tbe  time 
he  sustained  the  Injury  set  out  In  the  declar- 
ation, exposed  to  the  hazard  of  an  occupation 
classed  by  the  company  as  more  hazardous 
than  that  stated  In  the  schedule  of  warranties, 
to  wit,  "that  of  machinist  or  ship  carpenter 
or  shipwright,  and  that  the  proportion  of  the 
Indemnities  provided  in  said  policy  which  the 
premium  paid  by  the  insured  will  purchase  at 
the  rate  fixed  by  the  company  for  such  occu- 
pation of  machinist  or  ship  carpenter  or  ship- 
wright is  slx-eleventha,  so  that  the  plaintiff 
Is  entitled  to  recover  in  this  action  tbe  sum 
of  $1,500  and  no  more." 

[3, 4]  Wlien  the  case  was  reached  for  trial 
and  tbe  Jury  bad  been  sworn,  the  defendant 
moved  the  court  to  grant  to  it  the  right  to 
open  and  close  the  case,  which  motion  the 
court  refused,  and  this  ruling  constitutes  the 
first  bill  of  exceptions.  The  theory  of  the 
defendant  upon  this  motion  is  substantially 
this:  That  by  its  plea  it  admitted  the  prima 
facie  right  of  the  plalntift  to  recover,  and 
that  It  had  tendered  the  only  issue  in  the 
case,  and  therefore  had  assumed  the  burden 
of  proof;  that,  having  assumed  the  burden 
of  proof.  It  followed  as  a  matter  of  right 
that  it  was  entitled  to  the  opening  and  dos- 
ing of  the  case,  and  that  the  denial  of  this 
right  operated  to  the  prejudice  of  the  defend- 
ant, and  forms  a  sufiBcient  ground  for  re- 
versal. Many  cases  were  dted  to  sustain  this 
view,  and  In  fact  if  the  cases  as  presented  cor- 
responded with  the  theory  announced  by  the 
defendant,  the  vast  weight  of  authorities  is  in 
favor  of  tile  position  contended  for.  In  the 
federal  courts,  and  in  some  cases  In  the  state 
conrts.  It  has  been  held  that  the  conduct  of 
tbe  trial  and  the  ruling  of  the  trial  court 
upon  a  matter  of  this  nature  is  within  the 
discretion  of  the  court,  and  tliat  from  the 
exercise  of  such  discretion  no  appeal  will  lie. 
In  some  states  there  are  procedural  rules 
which  regulate  the  matter,  but  Independent 
of  those  the  general  prlndple  is  that  stated 
In  16  Ency.  Plead.  &  Prac.  183, 184,  and  adopt- 
ed in  this  state  in  the  case  of  Baltimore  City 
■  V.  Hurlock,  118  Md.  6T4,  78  AO.  658,  that: 

'"rhe  test  is  that  the  right  belongs  to  the  par- 
ty against  whom  judgment  would  be  rendered  if 
no  evidence  were  introduced  on  either  side." 

Many  other  cases  might  be  dted  which  lay 
down  the  same  rule,  but  a  careful  examina- 
tion of  these  cases  shows  the  essential  point 
of  difference  between  them  and  tlie  case  at 
tMur.  This  suit  was  Instituted  by  the  plaintiff 
for  the  recovery  of  |2,500,  together  with  a 
10  per  cent  accumulation,  making  $2,750. 
The  plea  of  the  defendant  did  not  concede 
the  right  of  the  plaintiff  prima  fade  to  re- 
cover such  sum,  but  affirmatively  set  up  the 
defense  appearing  In  the  plea,  limiting,  or 
seeking  to  limit,  the  right  of  recovery  of  the 
plaintiff  to  $1,500.  This  amounted  to  a  de- 
nial of  the  plaintiff's  claim  to  the  extent  of 
$1,250,  and  therefore  required  the  plaintiff 
to  adduce  evidence  In  order  to  sustain  her 
claim  for  the  full  amount  The  case  is  simi- 
lar, tberefore,  to  tbe  case  of  Cilley  t.  Pre- 


ferred Accident  Ins.  Co.,  187  N.  T.  617,  79 
N.  R  1102,  in  which  the  answer  to  the  suit 
on  an  acddent  insurance  policy  set  np  the  de- 
fense that  the  death  of  the  insured  did  not 
result  wholly  from  an  accidental  cause,  but 
was  in  part  the  result  of  the  intoxication  of 
the  insured,  and  this  was  held  to  be  in  effect 
a  denial  of  a  material  allegation  which  the 
plaintiff  was  required  to  prove  in  order  to  re- 
cover, and  that  the  defendant  tberefore,  was 
not  entitled  to  open  and  dose.  In  all  such 
cases.  In  determining  who  has  the  affirmative 
of  an  issue,  regard  is  had  to  the  substance 
and  effect  of  the  issue,  rather  than  the  form. 
McLees  r.  Felt  11  Ind.  218,  and  the  rule  stat- 
ed is  one  not  infrequently  applied  in  suits  aris- 
ing otherwise  than  on  contracts  of  insurance. 
In  Grand  Bapids  B.  B.  Co.  v.  Horn,  41  Ind. 
479,  It  was  held  that  where  tlie  only  ques- 
tion submitted  to  tbe  Jury  was  the  amount  of 
the  damages,  tbe  right  to  open  and  close  the 
case  was  properly  given  to  the  party  claim- 
ing the  damages.  To  the  same  effect  is  the 
case  of  niby  v.  Turner,  9  Colo.  App,  202,  47 
Pac.  1037.  No  error,  therefore,  can  be  im- 
puted to  the  trial  court  for  tbe  ruling  upon 
this  motion. 

[i]  The  second  exception  arose  during  the  ex- 
amination of  Edwin  D.  Loane,  who  was  ask- 
ed as  to  what  the  supervising  duties  of  an 
agent  were,  in  the  line  of  business  pursued 
by  the  Insured.  In  the  schedule  of  warran- 
ties constituting  a  part  of  the  policy  the  in- 
sured had  defined  his  occupation  In  his  capac- 
ity of  agent,  as  "having  traveling  and  super- 
vising duties,  not  setting  up  or  testing  ma- 
chinery." It  is  insisted  on  behalf  of  the  de- 
fendant that  the  word  "supervise"  or  "super- 
vising" has  a  dear,  distinct  definite  meaning, 
and  therefore  was  not  a  subject  upon  whldi 
extraneous,  parol  evidence  was  permissible. 
With  this  contention  this  court  cannot  agree. 
A  word  may  be  shown  to  have  a  spedal  mean- 
ing In  a  certain  trade  or  occupation.  Sus- 
quehanna Fertz.  Co.  v.  White,  66  Md.  444,  7 
Atl.  802,  59  Am.  Bep.  186.  This  was  well  il- 
lustrated In  the  case  of  Plnckney  v.  Damb- 
mann,  72  Md.  173,  19  AO.  450,  where  It  was 
held  that  It  was  competent  to  show  by  parol. 
In  the  case  of  a  sale  of  three  "cargoes"  of 
phosphate,  that  a  certain  number  of  tons 
formed  the  average  cargo  In  that  trade.  And 
the  following  cases  sufficiently  show  that  the 
word  "supervising"  is  one  which  may  require 
definition  or  elaboration:  In  Schmidt  v.  Mu- 
tual Acddent  Assurance  Co,  96  Wis.  304,  71 
N.  W.  601,  it  was  held  that  supervising  means 
taking  part  In  the  work,  and  that  hence 
where  an  Insured  had  stated  that  he  was  a 
confectioner,  and  that  his  duties  were  super- 
vising, the  insurance  company  would  be  lia- 
ble on  the  policy,  although  tbe  policy  dassl- 
fied  liim  as  a  proprietor,  not  working,  and 
his  death  was  caused  while  working;  and 
In  the  National  Accident  Sodety  of  N.  X. 
V.  Taylor,  42  111.  App.  97,  the  term  "super- 
ylslng  farmer"  was  a  subject-matter  of  con- 
struction, and  tbe  court  said: 
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"We  think  tbat  the  sapervision  of  a  farm 
includes  in  its  care  and  oversight  the  doing  of 
snch  incidental  thinf^  as  may  be  required  for 
keeping  it  in  order,  and  does  not  mean  absolute 
idleness  so  far  as  physical  labor  is  concerned." 

The  action  of  the  trial  court  upon  this  ex- 
ception will,  therefore,  be  sustained. 

[8]  At  the  close  of  Mr.  Ijoane's  testimony 
the  defendant  moved  to  strike  out  the  testi- 
mony or  some  iMrtlons  of  It,  e-xactly  how 
much  ia  not  entirely  clear,  upon  the  ground 
ttiat  the  witness  was  not  sufficiently  quali- 
fied. We  must  agree  with  the  learned  judge 
who  tried  the  case  that  the  motion  was  not 
well  founded.  The  witness  had  been  engaged 
for  27  years  in  the  selling  as  agent  of  gas 
engines,  particularly  for  use  in  boats,  during 
which  time  he  had  represented-  a  number  of 
different  concerns  and  knew  from  his  own 
experience  what  was  required  of  an  agent, 
and  in  a  general  way  that  all  agents  follow- 
ed substantially  the  same  course  of  action 
In  the  discharge  of  their  duties.  The  evi- 
dence given  by  him  was  therefore  admissible, 
for  as  was  said  in  Davis  v.  State,  38  Md.  15: 
Expert  witnesses  "who  from  study  or  expe- 
rience have  acquired  a  peculiar  knowledge 
in  regard"  to  the  matter  in  dispute  "are  per- 
mitted to  testify,  not  only  as  to  facts,  but  al- 
so to  give  their  opinions,  based  upon  facts 
within  their  own  knowledge  or  upon  facts 
proved  by  other  witnesses.  The  weight"  of 
the  evidence  is  a  matter  "for  the  considera- 
tion of  the  Jury."  We  find  no  error,  there- 
fore. In  the  ruling  set  out  In  the  third  bill 
of  exceptiona 

[7]  The  fourth  bill  arises  from  the  refusal 
of  the  court  to  grant  a  special  prayer  offered 
by  the  defendant  at  the  close  of  the  plaintiff's 
case.    That  prayer  was  as  follows : 

"The  court  instructs  the  jury  that  the  state- 
ment of  duties  of  Frank  J.  Shoop  contained  in 
the  schedule  of  warranties,  that  is,  'having  trav- 
eling  and  supervising  duties,  not  setting  up  or 
testing  machinery,'  did  not  notify  the  defendant 
that  be  wonld  be  exposed  to  the  hazard  and 
dangers  incident  to  inspecting  the  sides  and 
bottoms  of  boats  while  on  marine  railways,  and 
the  undisputed  evidence  in  this  case  is  that  said 
Frank  J.  Shoop  met  his  death  while  exposed  to 
the  dangers  of  an  occupation  as  above  described, 
and  under  the  pleadings  in  this  case  their  ver- 
dict must  he  for  the  pro  rata  part  of  the 
policy  sued  on,  to  wit,  tiie  sum  of  |1,500." 

This  prayer  was  properly  refused.  In  the 
schedule  of  warranties  the  Insured  had  stat- 
ed that  he  had  sui)ervising  duties;  the  de- 
fendant had  assumed  to  know  of  what  those 
duties  consisted;  if  It  was  in  doubt,  or  de- 
sired further  or  fuller  informaUon  with  re 
gard  thereto.  It  could  readily  have  ascertain 
ed  by  inquiry,  which  there  Is  no  pretense 
that  It  ever  made,  and  it  cannot  now  after 
loss  take  advantage  of  its  own  Inaction  as  a 
ground  of  defense 

The  fifth  exception  deals  with  the  ruling 
of  the  court  upon  the  prayers,  two  having 
been  granted  at  the  instance  of  the  plaintiff, 
and  of  the  nine  offered  by  the  defendant  five 
were  granted  and,  four  refused. 


The  defendant's  first  prayer  was  to  direct 
a  verdict  upon  the  theory  set  out  In  the  de 
fendant's  plea,  and  is  not  supported  by  the 
evidence,  and  was  therefore  properly  refused. 

[8]  The  defendant's  second  prayer,  which 
Is  marked  third,  denied  the  right  of  the  plain- 
tiff to  recover  Interest,  In  case  the  jury 
should  rendor  a  verdict  for  the  sum  of  $1,500 
only.  Interest  Is  ordinarily  a  matter  which 
rests  In  the  discretion  of  the  jury,  but  a 
plaintiff  may  debar  himself  from  a  right  to 
demand  Interest  where  a  tender  of  an  amount 
has  been  made  and  refused,  and  the  amount 
of  the  verdict,  exclusive  of  Interest,  doss  not 
exceed  the  amount  tendered.  There  was  no 
tender  in  this  case,  and  it  was  within  the 
province  of  the  jury  either  to  find  for  the 
plaintiff  for  the  full  amount  of  the  claim,  or 
for  the  plaintiff  only  for  the  proportionate 
amount  of  the  sum  named  In  the  policy,  and 
In  either  event  In  the  absence  of  tender  the 
allowance  of  Interest  was  a  matter  for  the 
exercise  of  the  discretion  of  the  jury. 

[8]  The  defendant's  fourth  prayer  was  pal- 
pably wrong;  it  required  the  jury,  as  In  a 
criminal  case,  to  be  satisfied  "beyond  a  rea- 
sonable doubt"  of  certain  enumerated  facts, 
whereas,  in  a  proceeding  of  this  character 
all  that  could  be  required  was  that  the  jury 
should  be  satisfied  by  a  preponderance  of  the 
evidence. 

[18]  The  defendant's  eighth  prayer  reads 
as  follows: 

"The  jury  are  instructed  that  it  is  not  nec- 
essary for  them  to  find  that  Shoop  was  actually 
working  upon  the  boat  at  the  time  he  met  his 
death  in  order  to  justify  a  verdict  for  the  pro- 
portionate amount  of  said  policy;  that  if  they 
find  that  be  was  Inspecting  said  boat,  its  posi- 
tion or  injuries  at  the  time  of  his  death,  then 
their  verdict  must  he  for  the  proportionate 
amount  of  said  policy" 

— and  was  properly  refused.  If,  required 
the  Jury  to  find  in  effect  that  the  inspection 
of  the  vessel  must  defeat  the  plaintiff's  claim 
for  the  full  amount  of  the  policy,  and  this 
In  the  face  of  the  evidence  tbat  the  inspection 
was  a  usual  and  customary  part  of  the  su- 
pervision. 

[11]  The  seventh  prayer  of  the  defendant, 
which  was  granted,  was  more  favorable  to 
it  than  It  was  In  strictness  entitied  to,  as  it 
left  to  the  Jury  to  find  a  condition  of  fact 
which  there  was  no  evidence  contained  in 
the  record  sufllclent  to  support,  but  if  that 
were  eliminated,  when  taken  In  connection 
with  the  defendant's  fifth  and  sixth  prayers, 
and  the  first  prayer  of  the  plaintiff,  the  case 
was  fairly  presented  to  the  Jury,  and  no  re- 
versible error  can  be  ascribed  to  the  lower 
court  in  its  several  rulings  upon  the  prayers. 

The  Judgment  below  will  accordingly  be  af- 
firmed in  No.  60. 

Appeal  in  No.  48  dismissed. 

Judgment  in  No.  60  affirmed ;  the  Fidelity 
and  Deposit  Company  of  Maryland  to  pay 
the  costs. 
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TITLE  GUARANTY  ft  TRUST  C50.  et  aL  t. 
WHBATFIBLD  et  aL    (No.  11.) 

(Court  of  Appeals  of  MAiyland.    June  24, 
1914.) 

1.  Ubttbt  ($  131*)— Who  mat  Raisk  Questiok 
—Second  Mobtoaoee. 

On  foreclosure  of  a  second  mortgage,  a  tnird 
mortgagee  may  except  to  the  payment  in  full 
of  the  second  mortgage  on  the  ground  that  it 
was  usurious,  where  such  mortgagee  has  not 
assumed  payment  of  the  pre-existing  debt. 

fEd.  Note.— For  other  cases,  see  Usory,  Cent 
Dig.  i  392;   Dec.  Dig.  f  131.»1 

2.  UsuEY  ({  55*)— What  CoNSTiTtrrKS. 

That  a  mortgagee  was  interested  in  an  es- 
tate which  held  a  part  of  the  stock  of  a  trnst 
company  in  whose  name  the  mortgage  was  tak- 
en, and  which  received  commissions  from  the 
mortgagor,  is  too  indirect  a  benefit  for  payment 
of  commissions  to  render  the  mortgage  usuri- 

OQS. 

[Ed.  Note.— For  other  cases,  see  Usary,  Cent 
Dig.  a  119-121:    Dec.  Dig.  |  66.*] 

S.  Principai.  and  Agent  (8  23*)— Evidence. 
Where  it  was  contended  that  complainant's 
mortgage  was  usurious  because  a  commission 
was  paid  to  the  agent  who  effected  the  mort- 
gage, evidence  held  to  show  that  the  agent  was 
acting  for  the  morttragor  instead  of  ue  mort- 
gagee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41;  Dec.  Dig.  |  23.*] 

4.  Ububy  (8  57*)— Commissions— Patmemt. 

Where  a  borrower  employs  an  agent  to 
procure  a  loan,  his  payment  for  the  agent's 
services  does  not  render  the  loan  nsurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  |§  128,  129;   Dec.  Dig.  |  67.*] 

01  UetJBY  (I  65*)— What  CousriTUTEa. 

That  a  trust  company  took  a  mortgage  in 
its  own  name,  assuming  to  act  as  the  nominal 
mortgagee,  wdl  not  render  the  mortgage  usuri- 
ous on  account  of  commissions  received  by  the 
trust  company,  where  the  real  mortgagee  was 
a  third  person,  and  the  mortgagor,  from  the 
trust  company's  previous  refusal  to  make  the 
mortgage  and  its  subsequent  undertaking  tA 
place  the  loan,  must  have  known  that  the  trnst 
company  was  not  the  real  party  in  interest 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  K  119-121;    Dec.  Dig.  {  56.*] 

Appeal  from  Circuit  Court  of  Balttmore 
City;   Carroll  T.  Bond,  Judge. 

"To  be  offlclally  reported." 

Foreclosure  by  the  Title  Guaranty  ft  Trust 
Company,  for  the  use  of  Moses  Hecht  and 
others,  against  Jacob  Wbeatfield,  in  which  a 
third  mortgagee  Intervened.  From  an  order 
deducting  a  sum  provided  In  the  audit  for 
the  satisfaction  of  the  third  mortgage,  com- 
plainant appeals.  Order  reversed,  and  cause 
remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS(X)E, 
BURKE,  THOMAS,  PATTISON,  UBNBR, 
and  STOCKBKIDGE,  JJ. 

Enos  8.  Stockbrldge  and  Myer  Rosenbusta, 
both  of  Baltimore  (Benjamin  Rosenheim,  of 
Baltimore,  on  the  brief),  for  appellant  Eu- 
gene O'Dunne  and  Randolph  Barton,  Jr., 
both  of  Baltimore,  for  appellees. 

URNEB,  J.  The  appellee  is  the  holder  of 
a  third  mortgage  on  certain  real  estate  in 


Baltimore  city,  and  the  foreclosure  of  the 
second  mortgage  having  produced  a  fund  in- 
sufficient for  the  satisfaction  of  both  claims, 
the  exceptions  before  us  were  filed  by  the 
appellee  in  opposition  to  the  payment  In  full 
of  the  preceding  lien,  upon  the.  ground  that 
the  loan  It  secured  was  usurious. 

[1]  A  preliminary  issue  has  been  raised  as 
to  the  right  of  the  third  mortgagee  to  dispute 
the  amount  of  the  second  mortgage  indebted- 
ness. The  principle,  however,  is  settled  in  this 
state  that.  In  the  absence  of  an  agreement  on 
the  part  of  a  subsequent  purchaser  or  incum- 
brancer to  assume  the  payment  of  the  debt 
secured  by  the  pre-existing  lien,  he  Is  at 
liberty  to  make  such  an  objection  as  the  one 
here  interposed.  Carter  v.  Dennison,  7  Gill, 
167 ;  Galther  v.  Clarke,  67  Md.  28,  8  AU.  740 ; 
Andrews  ▼.  Poe,  30  Md.  485;  Fulford  T. 
Keen,  71  Md.  404,  18  AU.  663 ;  Hough  t.  Hor- 
sey, 36  Md.  181. 11  Am.  Rep.  484. 

According  to  the  proof  the  essential  facts 
are  as  follows:  In  the  early  part  of  1911 
Jacob  Wheatfield,  the  owner  of  the  property 
in  Question,  which  was  already  subject  to 
a  mortgage  for  ^5,000,  applied  through  his 
attorney,  Louis  N.  Frank,  Esq.,  to  the  Title 
Guaranty  &  Trust  Company,  of  Baltimore 
city,  for  a  loan  of  $10,000  upon  the  same  real 
estate.  This  application  was  refused  by  the 
company  on  the  ground  that  it  did  not  lend 
money  on  second  mortgage.  After  a  number 
of  unavailing  efforts  had  been  made  to  ob- 
tain the  money  elsewhere,  and  after  negotia- 
tions had  been  conducted  vTlthout  success  for 
the  sale  of  the  property  for  $72,000  to  the 
owners  of  adjacent  premises,  Mr.  Wheatfleld 
Instructed  his  attorney  to  borrow  $20,000 
for  him  on  second  mortgage,  and  authorized 
him  to  pay  commissions  to  any  one  who  could 
procure  the  loan.  In  pursuance  of  this  di- 
rection Mr.  Frank  submitted  the  proposition 
to  a  number  of  persons,  and  finally  applied 
again  to  the  Title  Guaranty  ft  Trust  Com- 
pany, through  Mr.  John  H.  Duncan,  its  vice 
president  and  secretary.  Mr.  Duncan  said 
there  was  a  possibility  that  he  might  be 
able  to  place  the  loan,  and  a  few  days  later 
he  notified  Mr.  Frank  that  the  matter  would 
be  consummated.  The  money  was  obtained 
by  the  company  from  Moses  Hecht  of  J.  and 
Nathan  I.  Hecht,  the  persons  to  whom  the 
property  had  been  offered  for  sale;  their 
checks  for  the  full  amount  of  the  invest- 
ment being  delivered  to  the  company  prior 
to  the  execution  of  the  mortgage.  -  The  com- 
pany procured  the  loan  from  the  Messrs. 
Hecht  with  the  aid  of  Benjamin  Rosenheim, 
Esq.,  who  had  been  acting  as  their  counsel. 
The  real  lenders  did  not  come  in  contact  with 
the  borrower,  and,  while  their  Identity  was 
suspected  by  his  attorney,  it  was  not  actu- 
ally disclosed.  At  their  request  the  mort- 
gage was  taken  In  the  name  of  the  Title 
Guaranty  &  Trust  Company.  When  Mr.  Dun- 
can reported  to  Mr.  Frank  that  the  loan 
could  he  placed,  it  was  stated  by  the  former 
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thft  the  commissions  to  be  paid  by  Mr. 
Wheatfleld  for  such  a  service  onght  to  be 
$2,000,  In  view  of  the  fact  that  the  amonnt 
being  obtained  for  him  on  second  mortgage 
nearly  equaled  the  valne  of  the  equity  In 
the  property. .  Upon  objection  by  Mr.  Wheat- 
fleld the  commissions  were  rednced  first  to 
$1,600  and  then  to  $1,250.  This  sum  he 
agreed  to  pay,  and  It  was  deducted  by  the 
company  from  the  $20,000  fund  received  for 
bis  use  upon  the  security  of  the  second  mort- 
gage. In  accordance  with  an  understanding 
previously  reached  the  company  paid  $250  of 
the  commissions  to  Mr.  Frank,  and  divided 
equally  the  remaining  $1,000  with  Mr.  Rosen- 
helm  for  his  aid  In  procuring  the  loan  and 
In  consideration  of  his  guaranteeing  the 
company  against  loss  bn  account  of  the  mort- 
gage being  taken  In  Its  name.  The  Invest- 
ment was  not  treated  as  an  asset  of  the  com- 
pany, and  did  not  appear  on  Its  records  ex- 
cept in  the  form  of  a  memorandum  In  refer- 
ence to  the  collection  of  the  Interest  and  Its 
transmission  to  the  persons  entitled.  An 
agreement  In  writing  between  the  company 
and  Messrs.  Hecht,  made  the  day  following 
the  execution  of  the  mortgage,  declared  the 
latter  to  be  the  actual  owners  of  the  Invest- 
ment 

[2]  There  la  testtmony  to  the  effect  that 
when  the  application  for  the  loan  was  made 
to  Moses  Uecht  he  said  that  he  would  be 
willing  to  lend  the  amount  asked  for,  pro- 
vided the  trust  company  and  Mr.  Rosenheim 
were  compeusated  by  Mr.  Wheatfleld  for 
their  trouble.  It  Is  in  evidence,  also,  that 
Mr.  Hecht  suggested  $2,000  as  the  proper 
amount  to  be  paid  for  that  purpose.  The 
proof  shows,  however,  that  the  lenders  of  the 
money  received  no  part  of  the  commission 
nor  anything  In  excess  of  the  legal  Interest 
on  the  exact  sum  advanced.  They  were  in- 
terested in  an  estate  which  held  about  one- 
eighth  of  the  capital  stock  of  the  trust  com- 
I>any,  but  the  benefit  they  thus  derived  from 
the  commission  paid  the  company  was  too 
Indirect  to  be  considered  as  a  controlling 
factor  In  the  determination  of  the  question 
here  presented.  Keagy  v.  Trout,  86  Va.  390, 
7  S.  B.  329;  West  v.  Equitable  Mortgage  Co., 
112  Ga.  877,  87  S.  B.  357,  81  Am.  St  Rep.  59. 

[3]  Upon  the  theory  that  the  trust  com- 
pany was  acting  as  the  agent  of  the  lenders 
In  conducting  the  negotiations  for  which  the 
commissions  were  paid,  the  court  below  held 
that  the  retention  of  tbe  commissions  by  the 
company  was  usurious,  except  as  to  the  sum 
of  $250,  paid  to  the  attorney  of  the  borrower. 
As  against  the  remaining  $1,000,  a  credit  of 
$82.50  was  allowed  on  account  of  a  charge  to 
that  amount  which  the  evidence  showed  tbe 
company  might  have  made  for  examination 
of  the  title,  and  the  balance  of  $937.50  thus 
produced  was  directed  to  be  deducted  from 
the  sum  provided  in  the  audit  for  the  satis- 
faction of  the  second  mortgage. 

After  a  careful  consideration  of  the  facts 
we  have  stated,  as  to  which  there  Is  no  prac- 


tical dispute,  we  are  unable  to  agree  with 
the  conclusion  of  the  learned  Judge,  who 
ruled  upon  the  exceptions  below,  that  the 
Title  Guaranty  &  Trust  Company  was  the 
agent  of  the  lenders  with  respect  to  tbe 
transaction  under  inquiry.  In  our  view  of 
the  case  the  services  for  which  tbe  commis- 
sions were  paid,  according  to  agreement 
were  rendered  by  tbe  trust  company  exclu- 
sively at  the  instance  of  the  borrower. 
There  was  no  agency  existing  between  the 
company  and  the  eventual  mortgagees  when 
the  application  for  the  loan  was  made,  and 
the  company's  acceptance  of  the  employment 
thus  proffered  was  the  sole  originating  cause 
of  its  action  in  opening  negotiations  with  the 
lenders.  The  case  is  not  one  in  which  a  bor- 
rower has  been  required  to  pay  for  services 
rendered  the  lender  by  an  agent  employed 
by  him  to  procure  a  suitable  investment  and 
there  is  no  occasion  to  discuss  on  this  appeal 
tbe  scope  and  efilect  of  the  law  against  usury 
as  applicable  to  such  conditions.  The  present 
record  shows  conclusively  that  tbe  trust  com- 
pany accepted  no  agency  and  rendered  no 
service  for  the  lenders  until  the  negotiations 
for  the  loan  had  been  consummated,  when 
the  company  consented  to  take  the  mortgage 
in  its  own  name  at  the  request  of  the  persons 
furnishing  the  mon^.  In  view  of  the  fact 
that  the  compensation  received  by  the  trust 
company  was  paid  by  the  mortgagor  for  serv- 
ices actually  rendered  at  his  request  and  for 
his  benefit  in  procuring  the  loan  he  desired, 
the  statement  of  <me  of  the  lenders  that  the 
investment  would  be  made  provided  the 
borrower  paid  the  company  and  Mr.  Rosen- 
helm  for  their  trouble  can  have  no  effect 
upon  the  rights  of  the  i>arties.  The  "trouble" 
te  which  this  remark  appears  to  have  refer- 
red was  that  which  had  been  incurred  at  the 
instance  of  the  prospective  mortgagor  In 
placing  the  loan,  and  the  commissions  In 
which  the  intermediaries  shared  were  those 
which  were  charged  and  paid  in  pursuance  of 
the  borrower's  own  proposal.  While  Blr. 
Rosenheim  had  served  In  the  capacity  of 
counsel  for  Messrs.  Hecht  the  record  does 
not  suggest  that  he  was  their  agent  for 
making  investments.  He  was  engaged  as 
the  assistant  of  the  trust  company  in  the 
effort  to  obtain  the  loan  for  whldi  the  bor- 
rower had  made  application.  The  sugges- 
tion offered  by  Mr.  Hecht  as  to  the  amount  of 
the  commissions  was  not  accepted  by  Mr. 
Wheatfleld,  and  there  is  no  evidence  in  the 
record  to  show  that  bis  voluntary  agreement 
to  pay  $1,250  for  the  procurement  of  a  mort- 
gage loan  of  $20,000  on  a  property  valued  at 
$72,000,  already  subject  to  a  $45,000  lien,  In- 
volved an  oppressive  exaction  by  the  agency 
employed  in  the  negotiations. 

[4]  It  is  a  reasonable  and  well-settled  rule> 
as  expressed  in  39  Cyc.  978,  that: 

"When  the  borrower  employs  an  agent  to 
procure  a  loan,  be  is  justly  obligated  to  pay 
for  that  agent's  BerTices,  and  such  pigments 
can  in  no  case  render  a  loan  asurious.' 
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The  text  of  29  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  601,  la  to  the  eame  general  effect  Thla 
principle  has  been  nnlformly  applied  in 
numerons  cases,  Inclndlng  Goodwin  T.  Bishop, 
146  III.  421,  34  N.  E.  47;  Thomas  t.  Miller, 
88  Minn.  889,  40  N.  W.  358 ;  Baldwin  v.  Doy- 
Ing,  114  N.  T.  452,  21  N.  E.  1007;  George  y. 
New  Eng.  Mortgage  Security  Co.,  109  Ala. 
648,  20  South.  331;  Pitts  t.  Maler,  115  Ga. 
281,  41  S.  B.  670;  Polk  County  Savings  Bank 
▼.  Harding,  118  Iowa,  511,  85  N.  W.  775; 
Graham  t.  Fltts,  68  Fla.  1046,  43  South. 
512,  18  Ann.  Cas.  149 ;  Oomwell  y.  McCoy,  8 
Idaho,  219,  65  Pac.  240;  Stuart  y.  Tenlson 
Bros.  Saddlery  Co.,  21  Tex.  Civ.  App.  630,  68 
S.  W.  83;  Smith  v.  Mack,  106  Ark.  653,  151 
8.  W.  431 ;  Pass  v.  N.  E.  Mortgage  Security 
Co.,  66  Miss.  366.  6  South.  239 ;  Davis  v.  Slo- 
man.  27  Neb.  877,  44  N.  W.  41;  Secor  v.  Pat- 
terson, 114  Mich.  87,  72  N.  W.  9;  Grant  v. 
Insurance  Co.,  121  D.  S.  105,  7  Sup.  Ct  841, 
80  L.  Ed.  906. 

The  cases  upon  which  the  appellee  relies 
were  concerned  in  each  Instance  with  pay- 
ments by  the  borrower,  in  excess  of  legal 
Interest,  for  services  rendered  by  one  who 
was  shown  or  conceded  to  have  sustained  the 
relation  and  performed  the  duties  of  an  agent 
for  the  lender.  It  is  evident  that  decisions 
dealing  with  such  a  state  of  facts  admit  of 
very  different  considerations  from  those 
which  are  appropriate  to  cases  like  the  pres- 
ent, where  the  agency  receiving  the  com- 
pensation acted  by  virtue  of  an  employment 
by  the  borrower  tn  procuring  the  loan. 

[S]  The  theory  was  advanced  in  argument 
that.  Inasmuch  as  the  trust  company  as- 
snmed  to  act  as  the  nominal  mortgagee  and 
did  not  disclose  the  source  from  which  the 
money  for  the  loan  was  obtained.  It  should 
be  treated  as  the  r^l  lender  for  the  purposes 
of  the  Issue  now  before  us,  and  should  ac- 
cordingly be  held  amenable  to  the  charge 
of  usury  as  to  the  commissions  it  received  on 
account  of  the  Investment  In  Call  v.  Palmer, 
116  U.  S.  102,  6  Sup.  Ct  801,  29  L.  Ed.  659, 
where  a  bonus  exacted  by  an  agent  of  the 
lender,  without  the  knowledge  of  the  latter, 
was  held  not  to  make  the  loan  usurious.  It 
was  said  to  be  an  immaterial  circumstance 
that  the  agent  professed  to  be  acting  for  him- 
self, and  did  not  disclose  his  agency  In  his 
negotiations  with  the  borrower.  The  facts 
of  the  case  at  bar,  however,  as  already  shown, 
make  it  apparent  that  the  borrower  «ouId 
have  had  no  doubt  that  the  trust  company, 
while  acting  as  the  nominal  mortgagee,  had 
really  procured  the  loan  from  a  third  party. 
It  bad  declined  to  make  a  smaller  loan  on 
the  same  security  for  its  own  account  upon 
the  distinct  ground  that  It  would  not  invest 
In  a  second  mortgage.  When  it  undertook 
to  "place"  a  loan  for  double  the  amount 
originally  proposed,  the  borrower  had  every 
reason  to  understand  that  the  money  was 
being  obtained  from  another  source.  This 
was  a  service  for  which  compensation  conld 


be  legitimately  paid  by  the  person  In  whose 
behalf  It  was  rendered,  and  the  performance 
of  the  agreement  to  make  such  a  payment  la 
not  in  our  Judgment  a  sufficient  reason  for 
declaring  the  transaction  to  be  in  violation 
of  the  statute  against  usury  and  for  requiring 
the  lenders,  who  have  never  received  any- 
thing beyond  the  legal  interest  on  the  loan, 
to  lose  a  part  of  the  sum  they  actually  In- 
vested. 

Order  reversed,  with  costs,  and  cause  re- 
manded. 


(124  Md.  (8) 
KEfWEDT  y.  KENNEDY.    (No.  49.) 

(Court  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  Tbial   (t  252*)— Abstract  Ikstructions. 

There  being  no  sufficient  or  competent  evi- 
dence to  support  plaintiff's  prayer,  on  the  is- 
sue of  undue  Influence,  though  it  states  a  cor- 
rect legal  proposition,  it  should  not  be  granted, 
over  a  special  exception. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  605,  596-612;   Dec.  Dig.  J  252.* J 

2.  Wills  (|  155*)- "Undub  Influence." 

To  constitute  undue  influence,  vitiating  ■ 
will,  the  influence  must  have  b^n  such  as, 
when  testator  was  making  disposition  of  his 
property,  dominated  bis  will,  took  away  his 
free  agency,  and  prevented  the  exercise  of  judg- 
ment and  choice  by  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i{  375-381;    Dec  Dig.  f  155.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  8,  pp.  7166-7172,  7823,  7824.] 

8.  Wills  (8  166*)— Cohtkot— TJhdp*  Intltt- 

■HCB— Evidence. 

Evidence  on  a  will  contest  held  Insufficient 
to  show  undue  influence. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  421-437;   Dec.  Dig.  i  166.*! 

4.  WiTHBSSlW    (J   37*)— COMPBTENOT— KNOWI.- 

BDOE  AND  Opinions  of  Othbbb. 

A  witness  is  not  competent  to  testify  of 
what  other  persons  knew,  or  their  opinions,  of 
testator's  habit  of  making  willa 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  80-87;    Dec.  Dig.  {  37.*] 

8.  Wills  d  164*)— Undue  iHrnaNCE— Evi- 
dence. 

Admission  of  a  letter  from  one  to  the  oth- 
er of  the  parties  containing  nothing  relevant 
to  the  issue,  of  undue  influence  of  testator,  is 
error.  • 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  403-414;   Dec.  Dig.  i  164.*] 

6.  TbIAI.   (S  174*)— iNSTBUOnOHS  — Afpuca- 

BiLiTT  TO  Evidence. 

The  prayer  of  caveatee,  after  her  evidence, 
as  well  as  that  of  caveator,  is  in,  should  not  be 
that  caveator  has  offered  no  evidence  legally 
sufficient  to  show  that  the  will  was  procured 
by  undue  influence,  but  should  comprehend  the 
whole  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  398 ;    Dec  Dig.  |  174,*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  John  J.  Dobler,  Judge. 

"To  be  offldally  reported." 

Caveat  by  Eugene  S.  Kennedy  against 
Beta  A.  H.  Kennedy,  executrix.  Verdict  for 
caveator,  and  caveatee  appeals.  Reversed 
and  remanded. 


*Var  oUmt  ••■•■  •••  same  t«pla  and  Mctlon  NUUBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  SwlM  *  B«p'r  ladUM 
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Argued  before  BOTD,  C  J.,  and  BRISCOE, 
BURKE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Karl  A.  M.  Scholtz  and  W.  Harry 
Holmes,  both  of  Baltimore,  for  appellant 
John  R.  M.  Staum  and  W.  W.  Parker,  botb 
of  Baltimore,  for  appellee. 

BRISCOE,  J.  On  the  21st  day  of  October, 
1913,  at  the  instance  of  the  caveator,  Eugene 
S.  Kennedy,  five  Issues  were  directed  by  the 
orphans^  court  of  Baltimore  city  to  be  sent 
to  the  court  of  common  pleas  of  that  city  to 
be  tried  by  a  jury,  upon  a  caveat  to  the  will 
of  David  D.  Kennedy,  the  deceased  father  of 
the  appellee. 

The  issues  aa  set  out  in  the  record  are  as 
follows: 

(1)  Was  the  paper  writing  dated  the  14th 
day  of  December,  1911,  purjwrtlng  to  be  the 
last  will  and  testament  of  the  said  David  D. 
Kennedy,  signed  by  him  or  by  some  other 
person  in  his  presence,  or  by  his  express  di- 
rection, and  subscribed  is  Ids  presence  by 
two  credible  witnesses? 

(2)  Were  the  contents  of  the  paper  writing, 
dated  the  14th  day  of  December,  1911,  pur- 
porting to  be  the  last  will  and  testament  of 
David  D.  Kei^edy,  read  to,  or  by  him,  or 
known  to  him,  at  or  before  the  time  of  its  al- 
leged execution  thereof? 

(5)  Waa  the  execution  by  said  David  D. 
Kennedy  of  said  paper  writing,  dated  the 
14th  day  of  December,  1911,  and  purporting 
to  be  the  last  will  and  testament  of  said  Da- 
vid D.  Kennedy  procured  by  undue  influence 
exercised  and  practiced  upon  him? 

(4)  Was  the  said  paper  writing,  dated  the 
14th  day  of  December,  1911,  and  purporting 
to  be  the  last  will  and  testament  of  said  Da- 
vid D.  Kennedy,  executed  by  him  when  he 
was  of  sound  and  disposing  mind  and  capable 
of  executing  a  valid  deed  or  contract? 

(6)  Was  the  said  David  D.  Kennedy  in- 
duced to  make  said  paper  writing,  dated  the 
14th  day  of  December,  1911,  and  purporting 
to  be  his  last  will  and  testament,  by  fraud 
practiced  upon  him? 

The  verdict  of  the  Jury,  at  the  conclusion 
of  the  plaintiff's  testimony  appears  from  the 
record  to  have  been  rendered,  under  instruc- 
tions of  the  court,  in  favor  of  the  caveatee 
on  the  first,  second,  fourth,  and  fifth  issues. 
The  caveatee's  third  prayer,  asking  the  court 
to  direct  a  verdict  for  the  defendant  on  the 
third  issue,  was  rejected,  and  after  a  trial, 
upon  that  Issue,  the  verdict  of  the  jury  was 
in  favor  of  the  caveator,  to  wit,  that  the  ex- 
ecution of  the  will  was  procured  by  undue 
influence  exercised  and  practiced  upon  him. 

There  were  four  bills  of  exception  reserved 
at  the  trial.  Three  present  the  rulings  of 
the  court  on  questions  of  evidence  and  the 
fourth  to  the  overruling  of  a  special  excep- 
tion to  the  caveator's  second  prayer,  to  the 
granting  of  this  prayer,  and  to  the  refusal  of 
the  caveatee's  first  prayer  ofTered  at  the  con- 
clusion of  the  whole  testimony.    This  last- 


named  prayer  was  a  renewal  of  the  cavea- 
tee's rejected  third  prayer,  at  the  conclusioii 
of  the  caveator's  testimony,  and  was  to  the 
effect  that  the  caveator  Iiad  offered  no  evi- 
dence legally  suflldent  to  show  that  the  bill 
was  procured  by  the  undue  influence  of  any 
person  or  persons,  and  that  the  verdict  of  the 
Jury  must  be  for  the  defendant  on  the  third 
issue. 

[1  ]  The  caveator's  (plaintiff)  second  prayer 
was,  in  substance,  a  copy  of  the  plaintUTs 
first  prayer  approved  by  this  court.  In  Hiss  v. 
Weik,  78  Md.  439,  28  AtL  400,  defining  undue 
influence  In  that  case,  where  the  chief  ques- 
tion raised  waa  whether  there  was  legally 
sufficient  evidence  offered  by  the  caveator  to 
justify  the  submission  of  the  case  to  the  Jury, 
the  court  said: 

"The  appellee's  instruction  accurately  defined 
undue  icfluence  as  underBtood  in  its  legal  sense, 
and  left  to  the  jury  to  find  from  the  evidence 
the  existence  of  the  facts  necessary  to  consti- 
tute such  an  influence.  The  appellants'  first 
and  second  prayers  asked  the  court  to  with- 
draw the  case  from  the  jury  upon  the  ground 
that  there  waa  no  sufficient  evidence  that  the 
will  had  been  j^rocnred  by  undue  inflnence.  If 
the  appellee's  instruction  was  properly  grant* 
ed,  there  was  no  error  committed  in  rejecting 
the  appellants'  first  and  second  prayers;  bnt 
if  there  was  error  in  rejecting  these  latter, 
there  was  of  necessity  error  in  granting  that 
of  the  appellee.  So,  as  already  suggested,  the 
controlling  inquiry  is.  Was  there  legally  suffi- 
cient evidence,  that  is  competent  evidence,  tend- 
ing to  prove  the  issues  which  ought  to  liave 
gone  to  the  jury?" 

In  Hiss  V.  Weik,  supra,  the  court  granted 
the  plaintiff's  first  prayer,  because  after  s 
full  review  of  the  testimony  it  held  that  the 
evidence  was  legally  sufficient  from  which 
the  jury  could  properl;  find,  if  they  believed 
it  to  be  true,  that  the  wUl  had  been  procured 
by  undue  infiuence. 

In  the  case  now  before  Us,  we  are  of  opin- 
ion that  there  was  no  legally  sufficient  or 
competent  evidence  to  support  the  plalntUTs 
second  prayer,  upon  the  issue  of  undue  in- 
fiuence, and  for  tills  reason,  even  conceding 
the  correctness  of  the  legal  proposition  con- 
tained therein,  the  prayer  should  have  been 
refused  and  rejected.  For  this  reason  there 
was  error  in  overruling  the  defendant's  spe- 
cial exception  to  this  prayer  and  in  granting 
the  prayer.  Farmers'  Bank  v.  Hunter,  97 
Md.  148,  64  Atl.  650. 

The  facta  of  the  case  are  these:  David  D. 
Kennedy,  the  testator,  died  on  the  30th  of 
April,  1912,  in  the  fifty-sixth  year  of  his  age^. 
leaving  two  sons  by  a  former  marriage  and  a 
second  wife,  the  appellant  The  oldest  son, 
the  caveator,  was  about  27  years  of  age  and 
the  other  son  about  15  years  of  age  at  the 
time  of  his  death.  The  will  Is  dated  the  14tlt^ 
of  December,  1911,  and  is  as  follows: 

"I,  David  D.  Kennedy,  being  of  sound  mind 
and  body,  do  hereby  constitute  this  my  last 
will  and  testament 

"I  devise  and  bequeath  to  my  wife  Beta  A.  H. 
Kennedy,  all  my  real  and  personal  property 
which  shall  remain  after  paying  one  hundred 
dollars  each  to  my  sons  Eugene  S.  and  David. 
D,  Jr. 
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"It  is  m7  desire  that  t1i«  said  BeU  A.  N. 

Kennedy  shall  serve  without  bond. 

"All  lormer  wills  or  bequests  are  hereby  can- 
celed." 

The  value  of  the  entire  estate  left  by  the 
testator  amounted  to  about  $7,214.95  consist- 
ing of  a  lot  appraised  at  $1300  and  proceeds 
«t  an  insurance  policy  and  certain  death  ben- 
efit funds. 

At  the  time  of  his  death  the  testator  was 
employed  as  chief  clerk  of  the  passenger  di- 
vision of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  had  served  as  a  member  of  the 
board  of  school  commissioners  of  Baltimore 
dty.  The  will  was  prepared  by  the  testator 
himself,  and  executed  at  Ills  oQlce  in  Balti- 
more dty.  It  was  witnessed  by  three  of  the 
<derks  employed  with  him  in  the  office  of  the 
Baltimore  &  Ohio  Railroad  Company.  The 
will  was  executed  about  one  year  after  his 
second  marriage. 

[2, 3]  There  were  0  witnesses  produced  and 
examined  on  behalf  of  the  caveator  and  12 
on  behalf  of  the  caveatee,  and  a  careful  ex- 
amination of  the  testimony  of  each  witness 
f&lls  to  disclose  a  particle  of  evidence  tend- 
ing to  support  the  charge  of  undue  Influence, 
or  that  the  will  was  the  result  of  such  an  in- 
fluence. 

In  Somera  v.  McGready,  86  Md.  439,  63  AtL 
U17,  It  is  said: 

"From  what  thus  appears  to  be  the  mle  of 
law  by  which  we  are  to  be  guided  in  the  in- 
quiry as  to  thi  su£Scienc7  of  evidence  to  sup- 
port a  charge  of  undue  influence  in  the  pro- 
curing of  a  will,  it  is  not  sufficient  to  condemn 
and  avoid  the  will  ta  find  that  there  was  influ- 
ence which  affected  the  testator's  disposition 
of  his  property;  but  it  must  be,  to  vitiate  his 
act,  such  ioSuence  as,  at  the  time  he  was  mak- 
ing such  disposition,  dominated  his  will,  took 
away  his  free  agency,  and  prevented  the  ex- 
ercise of  judgment  and  choice  by  him." 

In  Saxton  v.  Kmmm,  107  Md.  399,  68  AtL 
1066,  n  L.  R.  A.  (N.  S.)  477, 126  Am.  St  Rep. 
893,  It  la  said: 

"Upon  this  issue  the  burden  of  proof  was  up- 
on the  plaintiff,  and  she  vras  obliged  to  offer  evi- 
dence tending  to  show  that  the  will  was  the 
product  of  an  influence  exerted  upon  the  testa- 
tor to  such  a  degree  as  to  amount  to  force  or 
eoercion,  or  by  importunities  which  he  could 
not  resist,  so  that  the  motive  was  tantamount 
to  force  or  fear." 

In  Dudderar  ▼.  Dndderar,  116  Md.  618,  82 
AtL  463,  It  is  said: 

"TUs  court  has  consistently  adhered  to  the 
principle  that  the  only  influence  which  will  be 
held  to  be  nndne  and  to  be  sufficient  to  invali- 
date a  will  which  it  has  affected  is  that  which  is 
nrged  to  such  a  degree  as  to  amount  to  force 
and  coercion  and  to  destroy  the  testator's  free 
agency." 

There  Is  no  evidence  npon  the  part  of  the 
caveator  In  this  case  to  answer  the  rule  es- 
tablished by  the  cases  cited  to  show  -undue 
Inflnence.  Nor  do  the  facts  of  the  case  bring 
It  within  the  requirements  of  the  cases  of 
Hiss  T.  Welk,  78  Md.  439,^  and  Moore  t.  Mc- 
Donald, 68  Md.  840,  12  AtL  117,  relied  npon 
by  the  appellee,  where  the  court  held  that 
the  evidence  was  legally  sufficient  to  submit 
the  question  of  undue  influence  to  the  jury. 
There  is  no  competent  evidence  that  the  ca- 
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veatee  at  any  time  Influenced  the  testator 
or  attempted  to  exercise  any  improper  influ- 
ence over  liiin  in  the  preparation  or  in  the 
making  of  the  wilL  She  was  not  present 
when  the  will  was  made,  and  testified  that 
there  was  an  understanding  between  them 
that  each  was  to  make  a  will  and  to  leave  to 
the  other  what  they  had,  but  there  was  no 
definite  time  ever  stated  when  they  would 
make  their  wills.  She  further  testified  tliat 
she  never  suggested  to  him  how  he  should 
make  his  will.  There  is  no  evidence  tending 
to  contradict  her  testimony.  On  the  contrary, 
it  is  supported  by  the  other  evidence  in  the 
case.  In  our  opinion,  the  evidence  in  this 
case  was  legally  insufficient  to  support  the 
issue  of  undue  infiuence,  and  the  court  should 
have  sustained  the  defendant's  exception  to 
the  plaintUTs  second  prayer. 

[4]  There  were  three  exceptions  to  the  ad- 
missibility of  testimony,  and  there  was  error 
upon  the  first  and  third  of  these  rulings. 

The  first  exception  was  taken  to  permitting 
the  witness  Taggart  to  answer  the  following 
question  over  the  objection  of  the  defendant: 

"Q.  Were  or  not  those  in  official  contact  and 
relationship  with  him  in  subordinate  capacities 
famiUar  with  this  peculiarity?" 

The  witness  had  previously  stated  that  he 
did  not  know  to  what  extent  this  habit  of 
making  wills  was  known  to  other  persons  in 
the  office,  but  it  was  commented  on  slightly. 
The  witness  was  not  competent  to  speak  of 
what  other  persons  Icnew  or  their  opinion  of 
the  testator's  habit  In  malting  wills.  If  ad- 
missible at  all.  It  could  only  be  shown  by  the 
witnesses  themselves. 

Mr.  Jones  in  his  work  on  Evidence,  i  369, 
says: 

"There  is  no  more  familiar  principle  in  the 
law  of  evidence  titan  that  the  opinions  of  wit- 
nesses are  in  general  irrelevant  Even  when 
witnesses  are  limited  in  their  statements  to 
facts  'mthin  their  own  knowledge,  their  bias, 
ignorance,  _  and  disregard  of  the  truth  are  ob- 
stacles which  too  often  hinder  in  the  investiga- 
tion of  the  truth.  If  it  were  a  general  rule 
of  procedure  that  witnesses  might  be  allowed 
to  state  not  only  those  matters  of  facts  about 
wiiich  they  are  supposed  to  have  knowledge, 
but  also  the  opinions  they  might  entertain 
about  the  facts  in  issue,  the  administration  of 
justice  would  become  little  less  than  a  farce." 
Kelly  V.  Kelly,  103  Md.  648,  63  Aa  1082. 

[t]  The  third  exception  relates  to  the  ad- 
mission In  evidence  of  a  letter  written  by  ap- 
pellant to  appellee  after  the  death  of  the  tes- 
tator. The  letter  Itself  does  not  reflect  In 
any  way  upon  the  issue  of  undue  influence, 
and  there  is  nothing  in  the  letter  that  could 
furnish  any  ground  for  the  conclusion  that 
undue  influence  had  been  used  by  the  appel- 
lant It  contained  nothing  that  was  relevant 
to  the  issue,  and  there  was  error  In  admit- 
ting it 

All  of  the  testimony  which  formed  the 
basis'  of  the  court's  rulings  on  evidence  was 
admitted,  and  we  hold  It  to  be  legally  insuffi- 
cient even  if  considered  as  properly  admit- 
ted, to  establish  the  caveator's  case. 

[6]  Tlie  caveatee'a  first  prayer  should  hav* 
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comprehended  tbe  whole  evidence  Instead  of 
being  confined  to  tbat  offered  by  tbe  cavea- 
tor alone.  Wblle  there  was  no  evidence  of- 
fered upon  eltber  side  tbat  was  legally  snffl- 
dent  to  prove  undue  Influence,  the  form  of 
the  prayer  is  open  to  criticism.  Pa.  R.  R. 
Go.  T.  Cedl,  lU  Md.  288,  73  Atl.  820.  This 
was  doubtless  an  oversight  upon  the  part  of 
the  defendant,  and  can  be  cured  upon  a  new 
trial. 

For  the  errors  indicated,  the  rulings  will  be 
reversed  and  a  new  trial  granted. 

Rulings  reversed  and  cause  remanded. 


OM  Md.  116) 

MICHAEIi  ▼.  SMITH.     (No.  68.) 
(Court  of  Appeals  of  Maryland.    June  26, 1914.) 

1.  Appkal  and   E^rrob  (I  1058*)— Haskless 
Ehbob— Exclusion  of  Evidence. 

Error  in  excluding  testimony  as  to  a  fact 
is  not  reversible  where  tbe  witness  thereafter 
testified  fully  as  to  such  fact  without  objection. 
[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4195,  4200-4204,  4206; 
Dec.  Dig.  S  1068.*] 

2.  Wills  (i  164*)— XTndub  Ihvluircb— Evi- 
dence. 

While  testimony  as  to  the  relations  be- 
tween the  proponent  of  a  will  and  testatrix  is 
admissible  on  the  issue  of  undue  influence,  the 
relations  between  proponent  and  the  husband 
of  testatrix  are  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  403-414 ;    Dec.  Dig.  {  164.*] 

8.  Wills  (|  164*)— TJwdub  Iini.mi70B— Bvi- 

OBHCB. 

In  a  contest  of  a  will  by  the  daughter  of 
testatrix  on  the  ground  of  undue  influence  of 
contestant's  brother,  evidence  as  to  the  execu- 
tion of  a  deed  to  contestant  by  her  father  20 
years  before  the  execution  of  the  will  had  no 
tendency  to  prove  the  issue,  and  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  403-414;    Dec.  Dig.  i  164.*] 

A.  Wills  <i  165*)— Urdus  Intlxtzncb— Bvz- 

DKRCK. 

In  a  will  contest  on  the  {ground  of  undue 
influence,  statements  by  testatrix  and  proponent 
more  than  two  years  after  the  execution  of  the 
will  were  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !i  415-420;    Dec.  Dig.  (  165.*] 

6.  Appeal  and  Erbob  (S  1033*)— Ebbob  Fa- 

VOBABLE  TO  PaBTY  COMPLAINING. 

The  exclusion  of  evidence  more  favorable 
to  the  adverse  party  than  to  appellant  is  not 
ground  for  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  4052-4062;  Dec.  Dig.  | 
1033.*] 

6.  Appeal  and  Ebbob  (I  1057*)— Habiiless 
Ebbob— Exclusion  of  Evidence. 

Exclusion  of  evidence  of  a  fact,  the  truth 
of  which  was  confessed  on  the  trial  by  appel- 
lee's counsel,   is  not   ground  for  reversal. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4194-4199,  4205;  Dec 
Dig.  I  1057.*] 

7.  Evidence  tf  271*)   —  Dbolabations  ik 

Pleadings. 

A  party,  to  prove  a  controverted  fact  can- 
not  offer  in   evidence  a  petition  presented   by 


him  in  another  proceeding  alleging  die  ezistenct 
of  such  fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068-1079,  1081-1104;  Dec.  Dig. 
1271.*]      "  • 

8.  Wills  (|  164*)— Undue  Influence— Evi- 
dence. 

Since  contestant  of  a  will  vnis  not  conclud- 
ed by  an  accounting  made  by  proponent  as  ad- 
ministrator pendente  lite  of  testatrix's  estate, 
under  Code  Pub.  Civ.  Laws.  art.  93,  U  68,  69, 
testimony,  offered  by  her  on  the  issue  of  undue 
influence,  that  she  objected  to  the  account  was 
properly  excluded  as  immaterial. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  403-414;   Dec  Dig.  |  164.*] 

9.  Appeal  and  Ebbob  (f  1050*)— Habmless 
Ebbob— Admission  of  Evidence. 

Error  in  the  admission  of  evidence  is  not 
ground  for  reversaL  where  other  witnesses  of 
the  appellee  testified  to  the  same  fact  without 
objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1068,  1069,  4153-4157, 
4166;  Dec  Dig.  §1050.*] 

10.  Wnxs  (|  164*)— Fraud  awd  Uwdot  la- 
IXUENCE— Evidence. 

Where  fraud  and  undue  influence  are  al- 
leged, great  latitude  is  allowed  in  the  introduc- 
tion of  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  403-414;    Dec.  Digrj  164.*] 

Appeal  from  Circuit  Court,  Howard  Ooon- 
tf;   Wm.  Henry  Forsythe,  Jr.,  Judge. 

"To  be  officially  reported." 

Proceedings  by  William  A.  Smith  for  the 
probate  of  the  will  of  Harriet  E.  Smith,  to 
which  Annie  F.  Michael  filed  a  caveat  Judg- 
ment for  proponent,  and  contestant  appeals. 
Aitlrmed  and  remanded. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  .THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Thomas  H.  Robinson  and  S.  A.  Williams, 
both  of  Bel  Air  (Edward  M.  Hammond,  of 
Baltimore,  on  the  brief),  for  appellant  John 
Ik  Q.  Lee,  of  Baltimore,  and  Joseph  L.  Dono- 
van, of  Ellicott  City  (Bonsai  &  Lee,  of  Baltt- 
more,  on  tbe  brief),  for  appellee. 

THOMAS,  J.  Mrs.  Harriet  E.  Smith,  of 
Harford  county,  Md.,  widow  of  James  Smitli, 
died  on  the  28th  of  November,  1912,  leaving 
one  son,  William  A.  Smith,  and  one  daughter. 
Annie  F.  Michael,  her  only  next  of  Idn  and 
heirs  at  law.  She  left  a  will,  dated  the  31st 
of  May,  1900,  by  which  she  gave  |1,000  to  her 
daughter,  $500  to  Martha  E.  Michael,  the 
child  of  said  daughter,  and  bequeathed  all 
the  rest  and  residue  of  her  estate  to  her  son, 
who  was  appointed  executor.  After  her 
death  the  will  was  offered  for  probate  in  the 
orphans'  court  of  said  county,  a  caveat  there- 
to was  filed  by  the  daughter,  and  issues  in- 
volving the  execution  of  the  will,  testamenta- 
ry capacity,  undue  influence,  fraud,  duress, 
and  knowledge  of  the  contents  of  the  will 
were  sent  to  tbe  circuit  court  for  Harford 
county  for  trial.  The  case  was  sut>sequently 
removed  to  the  circuit  court  for  Howard 
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county,  and  aiirins  the  trial  In  that  coart,' 
which  resulted  in  a  verdict  for  the  defendant, 
caveatee,  on  all  the  issues,  the  plaintiff  re- 
served 18  exceptions,  the  first  17  being  to  the 
rulings  of  the  court  on  the  evidence,  and  the 
eighteenth  to  Its  action  on  the  prayers.  At 
the  conclusion  of  the  plaintUTs  testimony  the 
court  directed  a  verdict  for  the  defendant  on 
all  the  Issues  except  the  issues  of  undue  In- 
fluence, fraud,  and  duress,  and  tn  this  court 
the  exceptions  to  the  action  of  the  court  be- 
low on  the  prayers  and  to  the  rulings  on  the 
evidence  referred  to  In  the  fourth,  seventh, 
ninth,  tenth,  and  fifteenth  exceptions  are 
abandoned. 

[1]  The  plaintiff,  Mrs.  Michael,  testified 
that  she  was  married  in  1888,  and  thereafter 
lived  at  Oakington,  in  the  neighborhood  of 
Aberdeen,  Harford  county,  where  her  father 
and  mother  resided;  that  her  father.  James 
Smith,  owned  a  farm  called  the  Swan  Creek 
farm,  which  was  located  across  the  road 
from  the  farm  on  which  be  resided;  that  he 
made  a  will  about  1886,  in  which,  in  order  to 
give  her  and  her  brother  "an  equal  amount 
of  land,"  he  added  one  of  the  fields  of  the 
Swan  Creek  farm  to  the  home  place  which 
he  gave  her ;  that  her  mother  told  her  of  the 
provisions  of  said  will  and  of  her  father's 
purpose  to  divide  his  property  so  that  each 
child  would  get  one-half  of  It;  that  her 
mother  also  told  her  that  her  brother  said 
that  he  ought  to  have  the  whole  of  the  Swan 
Creek  farm,  and  that  he  was  not  pleased 
with  the  will ;  that  after  that  "the  relations 
between  her  and  her  brother  were  not  good, 
he  didn't  speak  to  her;  she  would  meet  him 
on  the  road  and  look  at  him  to  speak,  and  he 
would  pass  her  by;  if  she  went  Into  the 
house  where  he  was,  he  would  get  up  and  go 
ont,  disappear;  they  never  had  any  words, 
but  he  just  seemed  to  shun  her;"  that  her 
father  made  his  last  will  in  1895,  and  died  In 
1906,  and  that  her  brother  did  not  Bpetik  to 
her  until  the  morning  after  her  father  died, 
when  "he  just  said  'good  morning.' "  It  ap- 
pears that  a  few  years  after  the  execution  of 
the  first  will  James  Smith  conveyed  the  Swan 
Creek  farm  to  his  son,  and  conveyed  another 
farm,  called  Purgatory,  to  his  daughter,  and 
it  also  appears  from  the  report  of  the  case  of 
Smith  T.  Michael  in  118  Md.  10,  77  Atl.  282, 
to  which,  by  agreement  contained  in  this  rec- 
ord, reference  may  be  made,  that  by  his  last 
will,  executed  in  1895,  he  left  his  home  farm 
to  his  wife  for  life,  and  after  her  death  to  his 
daughter,  and  that  of  the  rest  and  residue  of 
bis  estate  (not  Including  the  personal  prop- 
erty on  his  farm,  which  he  gave  to  his  wife) 
be  gave  one-third  to  his  wife,  and  directed 
that  the  remaining  two-thirds  should  be  held 
and  invested  by  his  executors,  his  wife  and 
son,  the  Income  therefrom  to  be  paid  to  his 
wife  during  her  life,  and  the  corpus  to  be  di- 
vided, after  her  death,  equally  between  his 
son  and  daughter.  In  1908  Mrs.  Michael  filed 
a  bill  in  equity  to  compel  her  mother  and 
brother  to  give  bond  and  to  render  an  ac- 


count of  her  father's  estate.  Mrs.  Michael 
further  testified  that  for  two  or  three  years 
after  her  father's  death  she  never  heard  any- 
thing about  his  estate ;  that  her  brother  nev- 
er referred  to  it,  and  that  she  asked  her  moth- 
er to  ask  him  about  It,  and  she  said  that  she 
would  rather  she,  Mrs.  Michael,  would  ask 
him;  that  she  told  her  mother  that  she  knew 
that  she,  witness,  could  not  ask  him  because 
he  would  "fly  into  a  rage,"  and  that  she 
thought  her  mother  ought  to  find  out;  that 
she  also  told  her  mother  that  witness  thought 
he  "was  transferring  property  in  his  own  in- 
dividual name,"  and  that  she  knew  that  he 
"did  not  have  any  property  of  his  own"; 
that  she  only  wanted  what  was  hers  at  the 
proper  time,  and  wanted  to  know  something 
about  the  estate,  and  that  her  mother  replied 
that  she  knew  that  the  witness  did  not  want 
anything  but  her  own ;  that  Mr.  Lee  had  told 
him  that  "it  was  lawful  for  him"  to  so  trans- 
fer the  property,  "and  that  It  would  not  give 
her  any  trouble" ;  that  she,  witness,  told  her 
that  she  would  be  better  satisfied  if  it  was 
done  in  his  name  as  executor,  and  that  she 
did  not  see  how  that  would  give  her  any 
trouble.  The  witness  was  then  asked  the  fol- 
lowing question:  "Tou  have  said  that  yon 
asked  your  mother  for  information  about 
your  fttber's  estate  and  you  have  explained 
what  she  said,  how  frequently  did  you  do 
that?"  and  she  replied:  "I  asked  her  three 
or  four  times  before  I  took  counsel;  I  told 
mother  that  if  brother  would  not" —  The 
defendant  objected  to  her  proceeding  further 
with  her  answer,  and  the  first  exception  is  to 
the  ruling  of  the  court  sustaining  the  objec- 
tion. In  the  next  question  she  was  asked 
what  her  mother  said  to  her  on  the  three  or 
four  occasions  that  she  applied  for  informa- 
tion, and  she  replied:  "I  told  her  that  I  could 
not  talk  to  brother,  and  that  she  would  have 
to  be  the  go-between,  and  that  I  wanted  to 
know  something  the  next  time  I  came  home. 
I  told  her  that  I  would  not  take  tounscl  with- 
out notifying  her."  The  witness  was  then 
asked,  "What  did  she  say  to  you?"  and  re- 
plied, "  'I  can't  tell  you  anything,  Anue,'  and 
I  told  her  I  would  not  do  anything  that  I 
thought  wrong,  but  I  wanted  what  was  mine, 
and  I  wanted  them  to  give  me  an  accounting 
of  my  father's  estate,  and  I  told  her  if  they 
didn't  do  it  I  was  going  to  take  counsel." 
In  reply  to  the  next  question  Bhe  said  she  did 
take  counsel,  and  subsequently  brought  suit, 
meaning  the  suit  to  which  we  have  referred. 
It  Is  evident  from  this  testimony  that  the 
plaintiff  secured,  without  objection,  the  evi- 
dence that  was  excluded  by  the  court,  viz., 
that  If  she  did  not  get  the  Information  she 
wanted  she  would  consult  counsel,  and  that 
the  plaintiff  was  not  prejudiced  by  the  courts 
ruling.  The  plaintiff  was  asked  if  she  re- 
membered anything  about  a  tax  suit  against 
her  father's  estate,  and,  having  said  she  did, 
she  was  then  asked  what  her  mother  said  to 
her  about  the  suit,  and  what  her  mother  told 
her  her  brother  said  about  it,  and  she  replied: 
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"My  motber  told  me  that  while  sbe  was  In 
Aberdeen  on  one  occasion,  she  met  Mr.  Wells, 
the  county  treasurer,  and  was  told  about  the 
taxes  being  due  on  the  property.  My  brother 
was  in  the  store,  or  at  least  he  came  from  some 
place  and  used  some  very  foul  language  to  Mr. 
Wells.  He  told  her  not  to  pay  it,  as  tiiey  could 
not  make  her  pay  it  Afterwards  a  suit  was 
brought  against  them,  and  they  had  to  pay  it. 
She  told  me  herself  that  she  would  have  paid 
the  taxes,  but  brother  would  not  let  her  pay 
them." 

Then  follows  the  following  questions  and 
answers: 

"Q.  What  did  he  tell  her  about  the  outcome 
of  the  suit?  A.  He  told  her  he  never  had  to 
pay  it.  Q.  With  reference  to  the  outcome  of 
that  suit  and  the  payment  of  the  costs  did  she 
make  any  statement  to  yon  about  what  her  son 
had  told  her,  and,  if  so,  what  was  it?  A.  She 
told  me  if  she  had  paid  the  tax  bill  at  first,  it 
would  not  have  cost  so  much,  that  it  was  more 
than  double  what  the  tax  bill  was  at  first  Q. 
Did  your  mother  tell  you  anything  about  that 
case  in  the  Court  of  Appeals?  A.  No,  sir.  Q. 
That  your  brother  had  told  her  the  case  was 
going  to  the  Court  of  Appeals?  A.  No,  sir.  Q. 
What  did  she  say  about  it?  A.  She  said  she 
found  out  about  it  going  to  the  Court  of  Ap- 
peals. Q.  Did  she  tell  yon  anything  that  your 
brother  had  told  her  about  the  case  in  the 
Court  of  Appeals,  whether  it  had  cost  her  any- 
thing and  if  he  had  lost  It  or  not?  Q.  Mrs. 
Michael,  will  you  please  tell  the  court  and  jury 
whether  or  not  your  mother  told  you  your  broth- 
er said  anything  to  her  about  this  case  in  the 
Court  of  Appeals,  whether  he  had  won  it  or  lost 
it?" 

a?o  the  last  two  questions  the  defendant 
objected,  and  the  refusal  of  the  court  to  per- 
mit the  questions  to  be  answered  Is  the  sub- 
ject of  the  second  and  third  exceptions.  The 
tax  suit  referred  to  was  in  reference  to  the 
property  and  estate  of  the  plalntllTs  father, 
and  the  evidence  does  not  show  when  the 
suit  was  brought  The  questions  were  asked 
for  the  purpose  of  showing  the  relations  be- 
tween the  defendant  and  his  mother,  that  he 
Ignored  her  In  the  management  of  his  father's 
estate,  and  that  he  deceived  her  In  regard  to 
the  outcome  of  the  suit  Assuming,  without 
deciding,  that  the  erldence  elicited  was  ad- 
missible, it  is  apparent  that  the  answers  of 
the  witness  to  these  questions  could  not  have 
added  any  weight  to  her  previous  testimony, 
for  she  had  already  said  that  her  mother 
told  her  that  her  son  had  deceived  her  about 
It,  that  she  would  have  paid  the  bill  If  he 
had  not  told  her  not  to  do  so,  and  that  the 
suit  resulted  In  their  having  to  pay  double 
the  amount  of  the  original  bllL 

PlaintUTg  counsel  offered  to  show  that 
shortly  after  the  plaintiff's  father  executed 
his  first  will,  about  18S5,  the  defendant  had 
a  talk  with  his  father  In  the  presence  of  the 
witness,  Mr.  Michael,  and  complained  that 
the  Swan  Creek  farm  had  not  been  conveyed 
to  him,  and  "used  severe  language"  to  his 
father,  and  that  shortly  after  that  talk  his 
father  and  mother  deeded  the  farm  to  the 
defendant  and  deeded  the  farm  called  Pur- 
gatory to  the  plaintiff,  and  then  asked  said 
witness  the  following  question,  referred  to  In 
the  fifth  exception: 


"I  want  yoo  to  tell  us,  so  far  as  yon  observed, 
the  conduct  of  William  A.  Smith,  the  defendant, 
towards  his  father,  James  Smith,  in  his  life- 
time." 

[2]  The  farm  In  question,  which  was  con- 
veyed to  the  defendant  in  1888,  belonged  to 
the  defendant's  father,  and  there  was  no  evi- 
dence to  show  that  the  defendant's  mother 
knew  of  or  was  induced  to  join  in  the  con- 
veyance by  the  "severe  language"  the  defend- 
ant used  to  his  father.  But  even  if  it  be  as- 
sumed that  because  his  mother  united  In  the 
deed  it  was  proper  to  show  the  conduct  of 
the  defendant  towards  his  father  on  the 
occasion  referred  to,  the  question  was  very 
much  broader,  and  would  have  allowed  the 
witness  to  testify  to  any  conduct  of  the  de- 
fendant towards  his  father,  however  remote 
or  disconnected  with  any  transaction  to 
which  the  defendant's  mother  was  a  party, 
and  regardless  of  whether  or  not  it  reflected 
upon  the  relations  of  the  defendant  and  his 
mother.  Where  a  party  Is  charged  with  hav- 
ing procured  the  execution  of  a  will  by  fraud 
or  undue  Influence,  his  situation  towards  the 
person  who  executed  It  and  their  antecedent 
relations  to  and  dealings  with  each  other  are 
proper  subjects,  of  Inquiry  (Hiss  v.  Welk,  78 
Md.  430,  28  Att.  400),  but  his  conduct  towards 
othert,  wholly  apart  from  and  not  connected 
with  any  dealings  with  or  his  relation  to  the 
alleged  victim  of  his  Influence  or  frand,  can 
shed  no  light  upon  such  issues,  unless  undue 
Influence  may  be  Inferred  from  the  mere  fact 
that  the  party  charged  exerted  It  In  another 
and  entirely  different  transaction,  and  we 
know  of  no  case  supporting  such  a  rule.  In 
addition  to  what  we  have  said.  It  had  already 
been  shown  that  the  defendant  was  not  satis- 
fled  with  the  provisions  of  his  father's  first 
will.  In  which  one  of  the  flelds  of  the  Swan 
Creek  farm  was  added  to  the  home  place, 
which  was  to  go  to  the  plaintiff,  and  that 
the  Swan  Creek  farm.  Including  the  fleld  re- 
ferred to,  was  subsequently  conveyed  to  the 
defendant  The  plaintiff,  therefore,  had  the 
benefit  of  that  evidence  and  any  Inference 
that  could  be  properly  drawn  from  It  and 
she  could  not  have  been  prejudiced  by  the 
exclusion  of  the  evidence  of  the  "severe  lan- 
guage" of  tiie  defendant  to  his  father. 

[3]  The  sixth  exception  is  to  the  refusal 
of  the  court  to  permit  plaintiff's  counsel  to 
ask  her  husband  the  following  question: 

"Mrs.  Michael,  the  plaintiff  here,  has  been 
cross-examined  about  the  deed  to  Purgatory 
farm  made  to  her  by  her  father  and  mother. 
Do  you  know  how  that  came  about?" 

Counsel  did  not  state  what  he  proposed  to 
show  by  the  answer  to  this  question,  and  the 
question  does  not  appear  to  l>e  relevant  or 
materlaL  The  deed  referred  to  was  made 
more  than  20  years  before  the  execution  of 
the  will  in  question,  and  was  a  conveyance  to 
the  plaintiff  from  her  father.  If  he  gave 
her  the  farm  because  he  deeded  the  Swan 
Creek  farm  to  her  brother,  we  do  not  see 
bow  that  would  reflect  upon  any  of  the  la- 
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sues  in  tbe  case.  If  the  qnestion  was  asked 
for  the  purpose  of  showing  the  relations  then 
existing  between  the  plaintiff  and  her  father 
and  mother,  the  plaintiff  was  not  Injured  by 
the  ruling  of  the  court,  for  It  Is  abundantly 
shown  by  the  evidence  in  the  case,  If  not  con- 
ceded, that  the  relations  between  her  and  her 
mother  at  that  time  were  of  a  friendly  char- 
acter. We  do  not  see  how  the  answer  to  the 
qnestion  could  tend  to  show  the  relations  of 
the  defendant  and  his  mother,  and  It  Is  not 
denied  that  the  relations  of  the  defendant 
and  plaintiff  were  not  very  cordial  and 
friendly. 

The  eighth  exception  Is  to  the  refusal  of 
the  court  to  permit  the  witness,  plaintiff's 
husband,  to  answer  the  following  question: 

"Now,  Mr.  Michael,  did  yon  ever  hear  any 
conversation  between  the  defendant  here  and  hia 
father  about  the  division  of  the  father's  prop- 
erty between  bis  wife  and  children :  and,  if  so, 
what  was  said  in  that  connection,  and  when 
was  itr' 

What  we  have  said  in  regard  to  the  two 
exceptions  last  referred  to  applies  to  this, 
and,  assuming  that  the  plaintiff  was  entitled 
to  show  that  the  defendant  attempted  to  In- 
fluence his  &ther  in  the  disposition  of  his 
estate,  she  had  the  benefit  of  the  evidence 
to  which  we  have  already  alluded,  and  could 
not  have  been  seriously  prejudiced  by  the 
action  of  the  court. 

W  In  the  eleventh  exception  the  plaintiff 
offered  to  prove  by  the  witness  Thomas  P. 
MitcheU: 

"That  in  the  early  summer  or  late  spring  of 
1911  he  was  at  the  house  of  Mrs.  Harriet  E. 
Smith,  and  while  there  he  talked  with  her  and 
her  son,  William  A.  Smith.  That  the  witness 
mentioned  to  them  a  visit  he  had  paid  shortly 
before  to  John  M.  Michael's  fishing  shore,  and 
what  a  successful  fishing  season  said  Michael 
was  having,  and  how  glad  the  witness  was  of  his 
success.  That  Mrs.  Smith  then  said,  'Please 
do  not  mention  the  Michaels  to  us;  we  would 
rather  not  hear  about  them,'  and  the  defendant 
then  spoke  up  and  said.  'I  don't  care  whether 
Johnny  Michael  catches'  fish  or  does  not  catch 
them;   I  don't  want  to  hear  about  them.'" 

[S]  The  will  in  question  was  made  in  May, 
1909,  more  than  two  years  before  the  state- 
ments referred  to,  and  there  is  not  the  slight- 
est suggestion  In  the  evidence  that  Mrs. 
Smith  was  not  of  sound  and  disposing  mind 
at  the  time  of  Its  execution.  But  apart 
from  the  consideration  of  the  admissibility 
of  her  statement,  as  to  which  we  do  not  ex- 
press an  opinion  (Orifflth  v.  Dlffenderffer,  60 
Md.  466;  Hoppe  v.  Byers,  60  Md.  S81),  It  is 
obvious  that  the  plaintiff  could  not  have  been 
Injured  by  the  rejection  of  this  evidence. 
The  theory  of  the  plaintiff,  which  the  evi- 
dence addnced  by  her  tended  to  support,  was 
that  after  she  instituted  suit  against  her 
mother  and  brother  in  1908  her  brother  be- 
came very  angry  with  and  bitter  towards  her, 
but  that  the  suit  did  not  arouse  any  resent- 
ment on  the  part  of  her  mother,  or  cause 
any  change  in  her  feelings  towards  the  plain- 
tiff, and  that  when  her  brother  was  not  pres- 
ent her  mother  spoke  to  her  as  she  had  al- 


ways done.  On  the  other  hand  the  testi- 
mony produced  by  the  defense  was  to  the  ef- 
fect that  Mrs.  Smith  was  greatiy  Incensed  by 
the  action  of  the  plaintiff  in  bringing  the 
suit  and  bitterly  resented  it  The  evidence 
referred  to  In  this  exception,  so  far  as  Mrs. 
Smith's  statement  is  concerned,  therefore 
tended  rather  to  support  the  defendant's 
case,  and  it  is  not  denied  that  after  the  suit 
of  1908  the  relations  of  the  plaintiff  and  her 
brother  were  not  friendly. 

[0-9]  The  plaintiff  closed  the  testimony  of- 
fered on  her  behalf  by  offering  in  evidence 
a  copy  of  an  account  presented  to  the  orphans' 
court  by  the  defendant  as  administrator  pen- 
dente lite,  designated  his  "First  and  Final 
Account,"  and  a  copy  of  the  exceptions  of  the 
plaintiff  thereto,  which,  uiKtn  objection  by  the 
defendant,  were  rejected  by  the  court  The 
account  charges  the  defendant  with  the 
amount  of  the  inventory  of  goods  and  chat- 
tels, cash  in  bank  and  in  the  house,  and  with 
a  mortgage,  aggregating  $8,191.00,  and  credit- 
ed him  with  allowances  to  tbe  amount  of 
$801.56,  leaving  a  balance  of  $2,389.44  In  his 
bands  subject  to  the  order  of  the  court  In 
the  petition  filed  by  the  plaintiff  the  account 
was  excepted  to  because  it  did  not  "fully 
show"  the  condition  of  the  estate,  and  be- 
cause It  did  not  account  for  money  and  se- 
curities, amounting  to  $8,000,  owned  by  the 
deceased  prior  to  the  death  of  her  husband 
and  bequeathed  to  her  by  his  wilL  By  the 
will  in  question  $il,000  was  given  to  the  plain- 
tiff, $500  to  her  daughter,  and  the  residue 
to  the  defendant  The  caveat  charges  that 
the  will  was  procured  by  the  fraud  and  undue 
influence  of  the  defendant,  and  the  plaintiff 
had  a  right  to  show  the  amount  of  the  estate, 
and  that  under  the  terms  of  the  will  she 
would  receive  but  a  small  portion  of  it.  So 
far  as  the  record  in  this  case  discloses  the 
evidence  shows  that  Mrs.  Smith  had  at  one 
time  one  railroad  bond  and  two  "government 
bonds,"  the  amount  of  which  was  not  stated. 
The  papers  and  proceedings  in  the  case  of 
Michael  v.  Smith  were  offered  In  evidence, 
and,  according  to  the  report  of  that  case 
(113  Md.  10)  they  show  that  Mrs.  Smith  re- 
ceived under  the  will  of  her  husband  over 
$8,000,  but  the  record  in  this  case  does  not 
contain  the  proceedings  Ip  that  case,  or  show 
that  they  were  read  to  the  Jury  at  the  trial. 
But,  assuming  that  they  were,  and  that  the 
Jury  were  thereby  informed  that  Mrs.  Smith, 
after  the  death  of  her  husband,  received  over 
$8,000  from  his  estate,  the  only  Inference  to 
be  drawn  in  favor  of  the  plaintiff  from  the 
account  offered  tn  evidence  was  that  the  de- 
fendant procured  from  Mrs.  Smith  during  her 
life  a  large  part  of  her  estate,  or  that  he  was 
concealing  it  The  object,  therefore,  of  this 
evidence  was  to  show  that  he  had  presented 
an  account  in  which  he  charged  himself,  as 
administrator  pendente  lite,  with  only  $3,- 
191,  and  the  question  to  be  determined  is, 
was  the  plaintiff  injured  by  Its  rejection? 
We  think  the  record  clearly  shows  that  she 
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was  not  Connsel  for  the  plaintiff  in  offer- 
ing the  eTidence  stated  to  the  court  below: 

"As  matter  of  fact  the  record  shows  that  an 
estate  of  $10,000  or  $12,000,  bclonRing  to  the 
testatrix,  was  dissipated  during  the  latter  years 
of  her  life,  mostly  during  the  three  or  four 
years  that  the  daughter  had  been  kept  from 
the  testatrix ;  it  was  during  that  period  the 
depreciation  took  place.  The  first  account  of 
the  administrator  shows  that  there  is  only  an 
estate  of  about  $3,000.  In  addition  to  that,  may 
it  pleate  the  court,  our  trother  in  hit  opening 
ttatement  undertook  to  ttate  very  m«cA  what 
wtu  in  thi*  acoount." 

And  in  their  brief  is  this  court  counsel  for 
the  appellant  say: 

"The  appellee's  counsel  In  the  opening  state* 
ment  had  laid  stress  upon  this  account  and  the 
small  amount  involyed  in  the  estate." 

The  Jury,  therefore,  had  the  oonfettion  of 
the  defendant  that  he  had  presented  the  ac- 
count, and  as  to  the  amount  of  it,  and  the 
plaintiff  had  the  full  benefit  of  any  inferences 
that  might  be  properly  drawn  from  those 
facts.  So  far  as  the  plaintiff's  petition  or 
exception  to  the  account  is  concerned,  we  see 
no  reason  for  its  admission.  She  could  not 
offer  her  own  statements  in  the  petition  to 
proTe  the  matters  therein  alleged.  It  is  the 
duty  of  an  administrator  pendente  lite  to 
collect  and  preserve  the  estate  pending  the 
contest  over  the  validity  of  the  will.  His  let- 
ters are  revoked  by  the  granting  of  letters 
testamentary  or  of  administration,  and  he  is 
then  required  to  state  an  account  and  turn 
over  all  the  estate  in  his  possession  to  the 
executor  or  administrator,  who  Is  authorized, 
upon  bis  failure  to  do  so,  to  put  his  bond  in 
suit  Code  of  1912,  art  93,  }}  68,  69.  There 
is  not  a  suggestion  in  the  record  that  the 
plaintiff  acquiesced  in  the  account  presented 
by  the  defendant,  as  administrator  pendente 
Ute,  to  the  orphans'  court,  she  was  not  bound 
by  it  and  under  the  circumstances  no  un- 
favorable Inference  could  have  been  drawn 
from  her  failore  to  show  tliat  she  liad  ob- 
jected to  it 

.  A  witness  having  testified  tbat  she  bad 
known  Mrs.  Smith  and  the  defendant  for  17 
years,  often  visited  her,  and  was  with  her  for 
nine  weeks  during  her  last  illness,  was  asked 
by  counsel  for  the  defendant  the  following 
questions : 

"I  want  you  to  please  describe  the  manner 
and  conduct  of  William  A.  Smith  towards  his 
mother  as  yon  saw  it  while  you  were  a  member 
of  that  household."  "I  want  yon  to  describe 
what  duties  he  performed  in  the -house  durtaig 
that  period." 

The  thirteenth  and  fourteenth  exceptions 
are  to  the  action  of  the  court  in  overruling 
plaintiff's  objections  to  these  questions.  In 
answer  to  the  questions  the  witness  stated 
that  she  would  call  on  him  any  hour  of  the 
day  or  night,  and  that  he  was  always  there 
to  do  whatever  she  wanted  done,  was  kind 


and  gentle  and  never  got  out  of  patience, 
and  that  when  she,  witness,  took  her  rest  he 
would  "wash  the  dishes,  straighten  up,  and 
do  anything  in  the  house  that  needed  to  be 
done."  The  plaintiff  introduced  evidence  to 
show  the  relations  of  Mrs.  Smith  and  the  de- 
fendant and  his  conduct  towards  her  after 
the  execution  of  the  will,  and  a  number  of 
the  defendant's  witnesses  testified  wlthoat 
objection  to  the  same  effect  as  the  evidence 
sought  to  be  excluded  by  these  exceptions. 
Under  such  circumstances  we  do  not  see  how 
It  could  be  held  that  the  plaintiff  was  injured 
by  this  evidence  to  the  extent  of  warranting 
a  reversal  of  the  action  of  the  court,  even  if 
we  were  to  hold  that  the  evidence  was  not 
admissible.  Eckles  v.  Cornell  Economizer 
Co.,  119  Md.  113,  88  Atl.  38;  Dolby  v.  lara- 
more,  121  Md.  621,  622,  89  AtL  442. 

Mr.  Lee,  counsel  for  the  defendant,  prepar- 
ed Mr&  Smith's  will,  and  the  defendant  hav- 
ing testified.  In  answer  to  a  question  of  plain- 
tiff's counsel,  that  he  employed  Mr.  Lee  in 
the  case  of  Michael  v.  Smith,  referred  to 
above,  but  that  he  did  not  employ  lilm  "all 
the  time,"  was  asked  by  counsel  how  long 
Mr.  Lee  had  been  his  counsel,  and  he  replied, 
"As  I  had  a  lawsuit  I  would  employ  Mr.  Lee." 
He  was  then  asked,  "Ton  employed  Mr.  Lee 
in  all  your  lawsuits,  didn't  you?"  and  he  said, 
"No,  sir;  I  have  liad  Mr.  Davis — no,  sir; 
I  did  not"  Counsel  then  asked  him  when  he 
began  to  employ  Mr.  Lee,  and  if  he  did  not 
employ  him  as  early  as  1901  and  1902,  and 
when  he  replied,  "No,  sir,"  he  was  asked  the 
following  questions:  "Who  did  you  employ 
in  the  John  S.  Young  suit  against  yon?" 
"Was  he  your  counsel  in  1901  in  your  divorce 
suit  and  in  1902  in  the  John  S.  Young  suit 
against  you?"  To  the  last  two  questions  the 
defendant  objected,  and  the  sixteenth  and 
seventeenth  exceptions  are  to  the  refusal  of 
the  court  to  permit  the  questions  to  be  an- 
swered. The  plaintiff  secured  the  evidence 
that  Mr.  Lee  had  been  counsel  for  the  defend- 
ant, and  that  he  employed  him  when  be  had 
a  lawsuit,  and  it  is  not  probable  that  she  was 
injured  by  the  refusal  of  the  court  to  permit 
her  to  show  that  Mr.  Lee  acted  as  the  defend- 
ant's counsel  in  the  particular  cases  ref«- 
red  to. 

[10]  In  cases  where  fraud  and  undue  in- 
fluence are  alleged,  great  latitude  is  allowed 
in  the  introduction  of  evidence  (Griffith  r. 
Dlff enderffer,  supra ;  Eoppe  v.  Byers,  supra ; 
Hiss  V.  Weik,  supra),  and  the  record  shows 
that  that  rule  was  followed  by  the  court  and 
counsel  In  this  case. 

After  a  careful  examination  of  the  record 
we  do  not  find  in  the  exceptions  of  the  plain- 
tiff any  error  that  would  Justify  a  reversal 
of  the  rulings. 

Bullngs  affirmed,  and  case  remanded. 
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(124  Md  22) 
BOOTH  et  al.  v.  EBERLT  et  aL    (No.  46.) 

(Court  of  Appeals  of  Maryltmd.     June  26, 
1914.) 

1.  Wills  (§  634*)— Remaindkbs— Limitation 

OVEB— TIME    OF    REMAINDEBMAN'S    DEATH. 

Under  a  will  placing  the  residuary  estate  in 
trust  for  the  equal  benefit  of  testator's  husband 
and  son  for  the  life  of  the  husband,  and  direct- 
ing that  "from  and  after"  the  husband's  death 
the  trust  estate  as  a  whole  shall  go  to  her  son, 
but  "if  he  should  die  without  leaving  issue 
living  at  the  time  of  his  death,  then,  subject 
to  the  life  interest  in  the  income  payable"  to 
'the  husband,  the  estate  shall  go  to  her  nephews 
and  nieces,  the  death  of  the  son  before  that  of 
the  husband,  but  not  necessarily  before  that  of 
testatrix,  is  the  contingency  on  which  the  Umi- 
tation  over  ia  dependent. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent 
Dig.  li  148St1510;  Dec.  Dig.  !  634.*] 

2.  Faktition  (I  21*)— Sale  fob  Pabtuxoii— 

(}ONOUBBENT  IkTEBESTS  OF  PaBTIXS. 

The  right  of  a  tenant  in  common  in  land 
to  maintain  a  bill  under  Code  Pub.  Civ.  Laws, 
art.  16,  I  137,  for  its  sale,  because  not  sus- 
ceptible of  partition,  ia  not  affected  by  the  fact 
that  the  devisor  of  tl.)  other  interest  therein 
bad  given  his  executor  a  naked  power  to  sell 
and  convey;  the  resiouary  legatees,  holders  of 
the  legal  title  and  entitled  to  the  proceeds,  as 
well  as  the  executor,  being  made  parties,  so  that . 
the  requirement  of  the  act,  that  the  interests 
of  the  parties  be  concurrent  is  satisfied. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  f  72;  Dec.  Dig.  |  21.*] 

Appeal  from  Circuit  Court,  Washington 
County,  in  Equity ;  M.  L.  Keedy,  Judge. 

Suit  between  Harriet  Booth  and  others  and 
Charles  A.  Eberly  and  others  for  sale  of  land. 
From  the  order  confirming  the  sale,  the  pur- 
chasers appeal.    Affirmed. 

J.  A.  Meson,  of  Hagerstown,  tor  appel- 
lanta  Ellas  B.  Hartle,  of  Hagerstown  (Har- 
tle  &  Wolflnger,  of  Hagerstown,  J.  B.  Ruth- 
rauff,  of  Chambersburg,  Fa.,  and  H.  H. 
Spangler,  of  Mercersburg,  on  the  brief),  for 
appellees. 

URNER,  X  This  is  a  proceeding,  nnder 
article  16,  {  137,  of  the  Code,  for  the  sale  of 
real  estate  and  division  of  the  proceeds 
among  the  owners,  on  the  groimd  that  it  is 
not  susceptible  of  partition  without  loss  and 
injury.  The  property  consists  of  a  valuable 
farm  in  Washington  county  which  was  for- 
merly owned  to  the  extent  of  an  undivided 
six-sevenths  interest  by  Andrew  R.  Schnebly, 
and  to  the  extent  of  one-serenth  by  Harriet 
Schnebly,  his  wife.  Both  have  died  testate, 
and  all  the  persons  who  may  be  entitled,  un- 
ler  the  respective  wills,  to  interests  in  the 
real  estate  are  parties  to  the  present  suit 
A  decree  having  been  passed  for  the  sale  of 
the  property,  it  was  purchased  by  several 
of  the  parties  to  the  cause,  and  their  excep- 
tions to  the  ratification  of  the  sale  have  rais- 
ed the  question  we  are  to  consider. 

[1]  The  will  of  Harriet  Schnebly,  who  died 
in  1888,  devised  her  Interest  in  the  farm,  as 
part  of  the  residue  of  her  estate,  to  her  exec- 
utor in  trust  to  pay  one  half  of  the  income 


therefrom  to  her  husband  for  life  and  the 
other  half  to  her  son,  Daniel  Hoke  Schnebly, 
and  disposed  of  the  remainder  as  follows: 

"From  and  after  the  death  of  my  beloved  hus- 
band all  of  said  trust  estate  to  go  to  my  said 
son,  Daniel  Hoke;  but  if  my  said  son,  Daniel, 
should  die  without  leaving  issue  living  at  the  time 
of  his  death,  then  subject  to  the  life  interest  in 
the  income. payable  to  m:r  husband,  I  give,  de- 
vise and  bequeath  the  said  residuary  estate  to 
my  nephews  and  nieces,- the  children  of  my  sis- 
ters, including  those  of  my  half-sisters,  and 
should  any  of  my  nephews  and  nieces  be  dead, 
leaving  children  to  survive  them,  such  child  or 
children  shall  take  its  deceased  parent's  share." 

Andrew  R.  Schnebly  survived  his  wife  un- 
til 1913  when  he  died,  leaving  a  will  by  which 
he  devised  and  bequeathed  bis  property,  after 
a  life  interest,  which  has  expired,  and  certain 
specific  bequests,  to  four  designated  persons 
in  eqnal  shares  absolutely.  In  the  interval 
between  the  deaths  of  the  husband  and  wife 
their  son  Daniel  died  Intestate,  unmarried  and 
without  Issne,  and  leaving  no  brothers  or  sis- 
ters either  of  the  whole  or  half  blood.  The  bill 
was  filed  by  a  nephew  and  a  grandnephew  of 
Harriet  Schnebly,  and  the  parties  defendant 
include  the  other  persons  belonging  to  the  class 
of  contingent  remaindermen  described  tD  the 
resfduary  clause  of  her  will,  and  also  the  dev- 
isees under  the  will  of  her  husband,  some 
of  whom  have  since  become  the  purchasers 
of  the  property  decreed  to  be  sold.  The  ob- 
jection urged  to  the  sale  is  that  the  plaintitCs 
who  filed  the  bill  have  no  interest  in  the  sub- 
ject-matter of  the  suit,  and  that  the  court 
was  therefore  without  Jurisdiction  to  pass 
the  decree.  It  is  contended  that  upon  a  prop- 
er construction  of  the  will  of  Harriet 
Schnebly  the  event  upon  which  the  contin- 
gent remainder  to  her  nephews  and  nieces  or 
their  children  depends  was  the  death  of  the 
son  Daniel  without  issue  in  the  lifetime  of 
the  testatriw,  and  that  as  he  lived  beyond 
that  period,  the  estate  devised  to  him  became 
indefeaslbly  vested  in  him,  and  upon  liis 
death  Intestate,  unmarried,  and  without  leav- 
ing issue,  brothers  or  sisters,  his  interest  in 
the  property  was  inherited  by  his  surviving 
father,  and  passed  under  the  will  of  the  lat- 
ter to  his  devisees.  The  court  below  over- 
ruled the  exceptions  and  ratified  the  sale  on 
the  theory  that,  according  to  the  intention  of 
the  testatrix,  as  plainly  shown  by  the  terms 
of  her  will,  the  residuary  estate  was  to  vest 
in  remainder  in  the  nephews  and  nieces,  or 
their  children,  in  the  event  of  the  death  of 
Daniel  Schnebly  at  any  time  prior  to  the  ex- 
piration of  the  preceding  life  estate  of  his 
father.    With  this  view  we  fully  agree. 

The  language  of  the  vrlll  is  not  obscure  or 
ambiguous,  and  the  intention  of  the  testa- 
trix is  capable  of  being  readily  ascertained. 
After  placing  the  residuary  estate  in  trust 
for  the  equal  benefit  of  her  husband  and  son 
during  the  life  of  the  former,  she  directs 
that  "from  and  after"  the  husband's  death 
the  trust  estate  as  a  whole  shall  go  to  the 
son;  but  "if  he  should  die  without  leaving 
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issue  living  at  tbe  time  of  his  death,  then, 
subject  to  the  life  Interest  In  the  Income  pay- 
able" to  the  husband,  the  estate  shall  go  to 
the  nephews  and  nieces,  and  should  any  of 
the  latter  "be  dead  leaving  children  to  sur- 
vive them,"  the  children  shall  take  the  "de- 
ceased parent's  share."  It  was  the  evident 
purpose  of  these  dispositions  that  the  estate 
In  remainder  should  vest  in  possession  in  the 
son  only  from  and  after  the  death  of  the 
father,  and  that  if  the  son  should,  la  the 
meantime,  die  without  issue,  the  estate  should 
pass  to  the  ultimate  remaindermen.  In  other 
words,  it  is  clear  that  the  testatrix  Intended 
the  nephews  and  nieces,  or  their  children,  to 
have  tbe  trust  estate  If,  at  the  time  fixed  for 
its  distribution,  her  son  Was  dead,  leaving  no 
isshe.  There  is  no  rule  of  interpretation 
which  forbids  that  this  expressed  Intention 
shall  be  gratified.  On  the  contrary,  there  is 
a  well-recognized  principle  which  supports 
and  favors  the  construction  we  have  adopted. 
It  is  stated  by  Chief  Judge  Alvey  in  Engel 
V.  Gelger,  65  Md.  644,  6  AU.  249,  as  follows: 
"As  a  general  role  it  is  certainly  true  that  in 
the  case  of  an  iminedxate  gift,  with  a  bequest 
over  in  the  event  of  the  death  of  the  first  or 
preceding  legatee,  tbe  event  of  death  is  referable 
to  the  lifetime  of  the  testator.  But  It  is  explicit- 
ly laid  down  as  text  law  that  this  construction 
is  only  made  ex  necessitate  rei,  from  the  ab- 
sence of  any  other  period  to  which  the  words 
denoting  the  event  of  death  can  be  referred. 
Consequently,  where  there  is  another  point  of 
time  to  whicn  such  dying  may  be  referred,  as 
in  the  case  when  the  bequest  Is  to  talte  effect  in 
possession  after  a  life  estate,  or  at  any  period 
subsequent  to  tbe  testator's  death,  the  words 
may  be  considered  as  extending  to  the  event  of 
the  legatee  dying  in  the  interval  between  the 
testator's  death  and  the  period  of  vesting  in 
possession,  or  the  time  of  actual  distribution, 
as  will  best  promote  the  intention  of  tbe  testa- 
tor, to  be  gathered  from  the  context  of  the  will. 
3  Jarm.  on  Wills,  611." 

Among  the  cases  In  which  tills  doctrine 
has  been  stated  and  applied  are:  Straus  v. 
Host,  67  Md.  476,  10  AH.  74;  Hammett  v. 
Hammett,  43  Md.  307;  Wilson  v.  Bull,  97  Md. 
137,  54  Atl.  629;  Hutchins  v.  Pearce,  80  Md. 
445,  31  Atl.  601 ;  Mercantile  Trust  &  Deposit 
Co.  v.  Brown,  71  Md.  169, 17  Atl.  937 ;  Bailey 
v.  Love,  67  Md.  592,  11  Atl.  280;  SmaU  v. 
Marburg,  77  Md.  19,  25  Afl.  920.  In  the 
present  case  the  disposition  in  remainder  is 
distinctly  made  to  take  effect  In  possession 
at  a  period  subsequent  to  the  death  of  tbe  tes- 
tatrix, and  her  real  and  evident  wishes  can 
be  given  effect  only  by  referring  to  this  later 
point  of  time  the  contingency  upon  which  the 
limitation  over  is  dependent.  The  case  is 
therefore  clearly  subject  to  the  general  rule 
of  construction  we  have  quoted. 

The  appellants,  in  support  of  their  conten- 
tion, invoke  the  principle  that  the  law  favors 
the  early  vesting  of  estates.  In  Poultney  v. 
Tiffany,  112  Md.  633,  77  Atl.  117,  it  was  said, 
in  the  opinion  by  Judge  Pearce,  that : 

"  *  •  *  Notwithstanding  the  preference  of 
the  law  for  early  vesting,  the  testator  or  donor 
has  tbe  absolute  right  to  fix  tbe  period  of  vest- 


ing at  his  pleasure,  'and  to  make  it  depend  upon 
a  contingency,  and  when  he  has  done  this  with 
reasonable  certainty,  his  wishes  will  prevail, 
and  the  estate  will  not  vest  until  the  happen- 
ing of  the  contingency' "  (citing  Larmour  v. 
Rich,  71  Md.  369,  18  AtL  702). 

Ttiis  right  of  disposition  is,  of  coarse,  snb- 
Ject  to  the  rule  against  remoteness.  A  state- 
ment similar  in  effect  to  the  one  Just  quoted 
is  contained  In  the  opinion  by  Judge  Scba- 
mucker,  in  Lumpkin  v.  Lumpkin,  108  Md. 
496,  70  Ati.  238,  25  L.  R.  A.  (N.  S.)  1063.  In 
Bailey  t.  Love,  supra,  this  court  said: 

"We  cannot  hold  that  the  law  favors  the 
vesting  of  estates  to  the  extent  of  defeating  the 
testator's  intention." 

This  expression  is  appropriate  to  tbe  case 
now  under  consideration. 

[2]  A  separate  objection,  raised  by  the  par- 
chasers  to  the  Jurisdiction  of  the  court  to  de- 
cree the  sale,  is  that  by  the  will  of  Andrew  R. 
Schnebly  his  executor  was  empowered  to  sell 
and  distribute  the  proceeds  of  the  undivided 
six-sevenths  interest  of  which  the  testator 
died  seised,  and  that  hence  the  estates  of  the 
parties  are  not  concurrent  as  they  are  re- 
quired to  be  in  such  a  proceeding.  Code, 
art  16,  i  137;  Roche  t.  Waters,  72  Md.  269, 
19  AtL  535,  7  L.  R.  A.  633 ;  GUI  v.  Wells,  59 
Md.  499.  It  appears  that  the  will  referred  to 
did  not  devise  the  property  to  the  executor, 
bat  merely  conferred  upon  him  a  naked  pow- 
er to  sell  and  convey.  Tbe  residuary  devisees 
were  tbe  holders  of  the  legal  title  (Small  v. 
Marburg,  77  Md.  20,  25  Atl.  920),  and  entitled 
to  the  proceeds  of  the  sale.  They  and  the 
executor  are  parties  to  the  suit,  and  they 
represent  the  entire  six-sevenths  Interest 
which  passed  under  the  will.  The  bill  Is  filed 
by  some  of  the  owners  of  th6  remaining  one- 
seventh  in  order  to  realize  their  interests  by 
a  sale  of  the  estate  as  a  whole,  on  the  ground 
that  It  is  not  susceptible  of  being  divided 
without  loss  and  injury  to  those  entitled. 
The  right  given  them  by  statute  to  pursue 
this  coarse  is  not  affected  by  the  mere  fact 
that  the  devisor  of  the  other  six -sevenths  in- 
terest has  made  the  disposition  in  question. 
The  interests  of  the  parties  to  the  bill  are 
concurrent  within  the  meaning  of  the  act  and 
for  the  purposes  of  such  a  proceeding  as  the 
present 

Order  affirmed  with  costs. 


(IM  Md.  141) 
NORTHERN  CENTRAL  BY.  CO.  ▼.  LAIRD 
et  al.    (No.  57.) 

(Court  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  Railboads  ({  9*)— Review  of  OanEBs  or 

PuBiao   Service  CoituissioN  —  "Uwlaw 

FCL." 

Under  Laws  1910,  c.  180,  §{  11,  43,  pro- 
viding that  a  railroad  company  aggrieved  by 
an  order  of  the  Public  Service  Commission  may 
institute  proceedings  to  set  aside  such  order  on 
the  ground  that  it  is  unreasonable  or  unlawful, 
an  unreasonable  order  is  an  nnlawful  one,  and 
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it  is  the  dot;  of  the  court  to  consider  its  rea- 
sonableness. 

LliM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  12-19 ;  Dec.  Dig.  i  9.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  7186,  7187.) 

2.  Railboads  (S  227*)— Train  Sebvicb— Rea- 
sonableness OF  Obdeb  of  Pcbuo  Skbviok 

COMHISSIOK. 

An  order  of  the  Pablic  Ser7ice  Commission, 
forbidding  a  railroad  company  to  delay  local 
trains  to  permit  the  passage  of  delayed  through 
trains,  is  unreasonable,  where  the  evidence 
shows  that  the  local  trains  are  never  delayed 
more  than  10  minutes  and,  unless  they  are  so 
-delayed,  the  through  trains  are  delayed  more 
than  half  an  hour. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  741;  Dec  Dig.  $  227.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Henry  Duffy,  Judge. 

"To  be  ofHdally  reported." 

Suit  by  Northern  Central  Railway  Com- 
pany against  Philip  D.  Laird  and  others, 
constituting  the  Public  Service  Commission. 
Decree  for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Sblrley  Carter  and  John  J.  Donaldson, 
both  of  Baltimore,  for  appellant  W.  CabeU 
Bruce,  of  Baltimore,  for  appellees. 

PATTISON,  J.  The  am)ellant  is  a  cor- 
poration, incorporated  under  the  laws  of  the 
state  of  Maryland  and  the  commonwealth  of 
Pennsylvania,  owning  a  line  of  railroad  with- 
in said  states  and  operating  other  lines  in 
said  states  and  in  the  state  of  Nevr  Tork.  In- 
cluded within  the  lines  owned  and  operat- 
ed by  It  is  the  road  from  Baltimore,  Md.,  to 
Harrlsburg,  Pa.,  Isnown  "as  the  Baltimore  Di- 
vision. A  large  number  of  trains  are  operat- 
ed upon  this  road,  many  of  which  are  in- 
terstate trains  carrying  passengers,  freight, 
and  United  States  mails  between  Maryland 
and  other  states  of  the  Union.  These  trains 
carry  Washington  and  Baltimore  passengers 
to  and  from  Chicago,  St  Lonis,  and  other 
points  In  the  west  southwest  and  northwest, 
as  far  as  the  Pacific  Coast  and  to  and  from 
Buffalo  and  points  north,  not  only  in  the 
United  States,  but  in  Canada,  and  many  of 
said  trains  talte  through  cars  to  and  from 
Chicago,  St  Louis,  Buffalo,  and  Niagara 
Falls.  On  April  1,  1913,  Albert  M.  Griffin 
and  others  residing  between  CockeysvlUe 
and  Parkton,  stations  on  the  appellant's  road 
In  Baltimore  county,  Md.,  filed  their  com- 
plaint with  the  appellees,  alleging  that  the 
local  service  they  were  receiving  from  the 
appellant  company  was  Inadequate.  At  such 
time  the  early  morning  service  from  Parkton 
consisted  of  train  No.  200,  scheduled  to  leave 
Parkton  at  6:60  and  to  arrive  in  Baltimore 
at  8:16,  and  No.  70,  scheduled  to  leave  Park- 
ton  at  7 :32  and  to  arrive  In  Baltimore  at  8 :45. 
The  last  return  trains  were  those  leaving 


Baltimore  at  7 :20  and  11 :54  p.  m.  The  pe- 
tltlon  of  Griffin  and  others  alleged  that  the 
patrons  from  CockeysvlUe  to  Baltimore  have 
excellent  service,  and  in  their  petition  com- 
plained of  the  discrimination  in  favor  of 
those  located  between  said  points,  and  sug- 
gested that  Parkton  be  made  the  terminus 
for  all  local  trains  instead  of  CockeysvlUe, 
but  asked,  if  good  reasons  be  assigned  by  the 
appellant  company  for  its  refusal  to  do  so, 
that  It  be  compelled  to  make  the  following  , 
changes  in  the  schedule: 

"(1)  Start  train  No.  100  from  Parkton,  ar- 
riving at  Calvert  Station,  at  al>oat  6:45  a.  m. 

"(2)  Start  No.  104  from  Parkton,  arriving  at 
Calvert  Station  at  about  7:45  a.  m. 

"(3)  Make  the  milk  train  No.  200  express 
from  Cockeysville  to  Baltimore,  putting  off  at 
Cockeysville  passengers  for  intermediate  points, 

"(4)  Make  No.  205  express  to  CockeysvUle, 
and  then  local  to  Parkton. 

"(5)  Add  one  additional  accommodation  train 
to  Parkton,  leaving  Baltimore  about  9:80 
p.  m." 

Upon  notice  of  such  complaint  being  served 
upon  the  appeUant  it  answered,  saying  that 
the  changes  in  service  asked  for  "are  of  such 
a  character  that  they  could  not  be  made 
without  such  Interference  with  the  passenger 
service  on  its  lines,  both  through  and  local,  as 
would  cripple  that  service  and  do  great  injus- 
tice, not  only  to  its  through  traffic,  but  to  its  lo- 
cal traffic  to  stations  other  than  those  between 
Cockeysville  and  Parkton,  referred  to  in  the 
complaint  aforesaid,  besides  involving  a 
great  expense  in  addition  to  that  of  its  pres- 
ent service,  which  would  not  be  Justified  by 
any  possible  return  from  the  service  de- 
manded." Thereafter,  on  March  13,  1913,  a 
hearing  was  had  upon  the  complaint  filed,  at 
which  the  parties  appeared  and  testimony 
was  taken.  Thereafter  the  appellant  filed 
with  the  Commission  what  Is  termed  in  the 
proceedings  before  it  "an  offer  of  satisfac- 
tion." This  offer,  however,  was  not  filed,  as 
stated  in  the  opiMon  of  the  Commission,  un- 
til the  Commission  had  reached  its  conclu- 
sion upon  which  it  thereafter  passed  its  or- 
der of  April  7th.  The  offer  was  addressed 
to  the  PubUc  Service  Commission,  and  in  it 
the  appellant  stated  that  since  the  above- 
mentioned  complaint  was  filed  the  company's 
officers  bad  endeavored  to  work  out  a  plan 
that  would  give  additional  accommodatlonB 
to  travelers  to  and  from  Baltimore  city 
using  stations  between  Parkton  and  Cockeys- 
vlUe with  due  regard  to  local  travel  at  Cock- 
eysvlUe and  points  south,  and  to  through 
travel  over  the  company's  lines  and  its 
freight  traffic;  and  had  found  the  follow- 
ing to  be  the  only  practicable  changes  that 
could  be  made  in  the  schedule: 

"(1)  Southward.  Start  train  No.  100  from 
Parkton  (instead  of  from  Cockeysville)  at  5 :30 
a.  m.,  stopping  at  points  between  Parkton  and 
Cockeysville  and  running  from  Cockeysville  to 
Baltimore  on  its  present  schedule,  reaching  Cal- 
vert Station  at  6-45  a.  m. 

"(2)  Run  train  No.  121  (which  now  ends  its 
run  at  CockeysvUle)  to  Parkton,  leaving  Balti- 
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more  at  aboat  10  p.  m.  and  reaching  Parkton  at 
aboat  11:30  p.  m.,  atopping  at  Btationa  between 
Cockeysville  and  Parkton. 

"(3)  Such  changes  to  be  made  at  the  time  of 
the  general  spring  change  of  schedule  toward 
the  latter  part  of  May  in  order  to  avoid  the 
great  expense  of  issuance  of  new  time-tables  in 
the  short  interval,  and  the  difficulties  attending 
a  mere  partial  readjustment  of  train  services 
during  said  interval. 

"(4)  That  this  company  accordingly  now  un- 
dertakes by  way  of  satisfaction  of  said  com- 
plaint to  make  the  changes  in  the  last  paragraph 
mentioned  at  the  time  therein  set  forth. 

"(5)  That  these  are  the  only  changes  that 
this  company  can  make  in  the  premises  with  a 
due  regard  to  its  duties  as  a  common  carrier 
towards  its  passengers  generally,  both  through 
and  local,  and  its  shipper  through  and  local." 

Thereafter,  by  Its  order  of  April  7,  1913, 
above  mentioaed,  the  Commission  ordered: 

"Firat.  That  the  Northern  Central  Railway 
Company  start  its  train  No.  100  from  Parkton 
(instead  of  from  CockeysviUe  as  at  present  op- 
erated) at  6:30  a.  m.,  stopping  at  stations  be- 
tween Parkton  and  CockeysviUe,  and  running 
from  CockeysviUe  to  Baltimore  on  its  present 
schedule,  reaching  Calvert  Station  at  5:45  a.  m. 

"Second.  That  said  Northern  Central  Rail- 
way Company  run  its  train  Na  121  (which  now 
ends  its  run  at  CockeysviUe)  to  Parkton,  leav- 
ing Baltimore  at  10  p.  m.  and  reaching  Parkton 
at  about  11:30  p.  m.,  stopping  at  stations  be- 
tween CockeysviUe  and  Parkton. 

"Third.  That  the  aforegoing  changes  in  the 
operation  of  train  No.  100  and  train  No.  121 
be  put  into  effect  at  the  time  of  the  general 
spring  change  of  schedule  in  the  month  of  May, 
1013. 

'"Fourth.  That  said  Northern  Central  Rail- 
way Company  be,  and  it  ia  hereby,  required  to 
operate  its  train  No.  200  from  Parkton  to  Balti- 
more (said  train  leaving  Parkton  at  0:50  a.  m. 
and  scheduled  to  arrive  in  Baltimore  at  8:20 
a.  m.)  on  its  published  schedule  time,  and  said 
company  is  further  ordered  to  cease  and  desist 
from  placing  said  train  No.  200  on  a  side  track 
or  otherwise  detaining  it  when  running  on  its 
own  schedule  time,  and  from  holding  it  back  at 
point  of  origin  in  order  to  give  right  of  way 
to  through  or  interstate  trains  which  have  beep 
delayed  at  points  beyond  the  run  of  train  No. 
200,  and  which,  by  reason  of  such  delay,  can 
only  be  run  to  destination  by  displacing  train 
No.  200  and  depriving  it  of  the  time  allotted  to 
It  by  said  published  schedule. 

"Fifth  That  the  rule  of  operation  of  train 
No.  200,  contained  in  paragraph  4  of  this  order, 
shaU  apply  generally  to  local  trains  operated  by 
said  company." 

Tbe  appellant  approved  of  tbe  passage  of 
so  much  of  the  order  as  Is  embraced  in  the 
first,  second,  and  third  paragraphs,  tbe 
changes  in  tbe  service  therein  made  being 
those  suggested  by  It  in  its  offer  of  satis- 
faction made  to  the  Commission.  But  as  to 
the  fourth  and  fifth  paragraphs  of  the  order, 
the  appellant  filed  its  petition  with  the  Com- 
mission asking  that  such  paragraphs  be  re- 
scinded. A  hearing  was  given  the  appellants 
upon  their  petition,  which  resulted  In  the 
Commission  dismissing  it  and  refusing  to  re- 
scind tbe  fourth  and  fifth  paragraphs  of  the 
order.  The  appellant  then  filed  its  bill  in  the 
circuit  court  of  Baltimore  city,  alleging  sub- 
stantially the  facts  as  we  Iiave  stated  them, 
and  asked:  (1)  That  the  court  declare  void 
paragraphs  4  and  5  of  the  order  passed  by 
the  appellee;  (2)  that  the  said  appellees  be 
enjoined  and  restrained  from  attempting  to 


enforce  said  paiagrapbs;  and  (8)  that  a  pre- 
liminary Injunction  be  granted  restraining 
and  enjoining  the  appellees  from  attempting 
to  enforce  said  paragraphs  of  said  order  un- 
til a  hearing  could  be  had.  An  answer  was 
filed  thereto  and  testimbny  beard,  whereupon 
the  conrt  dismissed  the  bill.  It  is  from  that 
order  that  this  appeal  is  taken. 

The  power  and  authority  of  the  Commis- 
sion is  derived  exclusively  from  the  statute 
(chapter  180,  Acts  of  1910)  that  created  it 
and  the  amendments  thereto.  It  has  no  other 
or  greater  authority  than  that  wbidi  is 
conferred  upon  it  by  statute. 
Section  24  of  the  aforesaid  act  provides: 
"That  if,  in  the  judgment  of  the  Commission, 
any  common  earner,  railroad  corporation,  or 
street  railroad  corporation,  does  not  run  trains 
enough  or  cars  enough,  or  possess  or  operate 
motive  power  enough,  reasonably  to  accommo- 
date the  traffic,  passenger  and  freight,  trans- 
ported by  or  offered  for  transportation  to  it, 
or  does  not  run  ito  trains  or  cars  with  sufficient 
frequency,  or  at  a  reasonable  or  prefer  time, 
having  regard  to  safety,  or  does  not  run  any 
train  or  trains,  car  or  cars,  upon  a  reasonable 
time  schedule  for  the  run,  the  Commisslpn  shall, 
after  hearing  either  on  its  own  motion  or  after 
complaint,  have  power  to  make  an  order  direct- 
ing any  such  railroad  corporation,  or  street 
railroad  corporation,  to  increase  the  number  of 
its  trains,  or  of  its  motive  power,  or  to  change 
tbe  time  for  starting  its  trains  or  cars,  or  to 
change  the  time  schedule  for  the  run  of  any 
train  or  car,  or  make  any  other  suitable  order 
that  the  Commission  may  determine  reasonably 
necettary  to  accommodate  and  transport  the 
traffic,  passenger  or  freight,  transported  or  of- 
fered for  transportation." 

It  was  under  tbe  above  quoted  section  of 
the  act,  we  take  it,  that  tbe  order  containing 
the  aforesaid  fourth  and  fifth  paragraphs 
was  passed. 

Sections  11  and  43  of  said  act  confers  upon 
any  corporation  subject  to  its  provisions,  or 
any  person  or  persons  in  interest,  tbat  may 
be  dissatisfied  with  any  order  of  the  Commis- 
sion, the  right  to  institute  proceedings  in  tbe 
courts  therein  named,  to  vacate,  set  aside, 
or  have  modified  such  order  on  the  ground 
that  "it  iB  unreatonable  or  unlaicful." 

It  was  under  the  authority  of  the  last  men- 
tioned sections  of  the  act  that  the  Jurisdic- 
tion of  the  court  below  was  invoked  by  tbe 
appellant  company. 

[1]  If  tbe  aforesaid  fourth  and  flftb  para- 
graphs of  the  order  were  unreasonable,  then 
tbe  order  to  tliat  extent  was  unlawful  under 
the  statute.  Therefore  one  of  tbe  questions 
that  should  bave  been  considered  by  the  low- 
er court,  and  which  is  now  before  this  court 
on  appeal.  Is,  Were  the  aforesaid  paragraphs 
of  tbe  order  reasonable,  when  considered  In 
tbe  light  of  all  tbe  facts,  circumstances,  and 
conditions  here  shown  to  bave  existed,  in  re- 
lation to  tbe  operation  of  tbe  appellant's 
road  at  the  time  of  the  passage  of  said  or- 
der? It  is  conceded  on  all  sides  tbat  no  prec- 
edent can  be  found  for  the  passage  of  the  or- 
der now  under  consideration.  No  case  has 
been  cited  to  us,  and  we  have  not  been  able 
to  find  one,  in  which  the  Interstate  Commerce 
Commission  or  any  of  tbe  Public  Service 
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Commissions  of  flie  various  states  of  the 
Union  have  passed  a  similar  order. 

[2]  The  fourth  paragraph  requires  the  ap- 
pellant company  "to  operate  Its  train  No.  200 
from  Parkton  to  Baltimore  (said  train  leav- 
ing Parkton  at  6 :50  and  scheduled  to  arrive 
In  Baltimore  at  8 :20)  on  iU  publUhed  thei- 
«le  time,  and  It  was  also  ordered  to  cease 
and  desist  from  placing  said  train  No.  200 
on  a  »i4e  trocfc  or  othencite  detain  it  when 
running  on  its  own  schedule  time,  and  from 
holding  it  back  at  point  of  origin  in  order 
to  give  the  right  of  leay  to  through  or  in- 
terstate traina  which  have  been  delayed  at 
points  beyond  the  run  of  No.  200,"  etc. 

The  fifth  paragraph  makes  the  mle  for  the 
operation  of  train  No.  200,  contained  In  para- 
graph 4  of  the  order,  apply  generally  to  lo- 
cal trains  operated  by  the  appellant  com- 
pany. 

It  was  disclosed  In  the  Investigation  before 
fbe  Commission  that  train  No.  200  was  fre- 
quently late  In  its  arrival  at  Baltimore,  and 
It  was  conceded  that  these  delays  were  caus- 
ed by  the  delays  occurring  with  the  two  in- 
terstate express  trains  Nos.  88  and  60,  wbich 
should  have  reached  Parkton,  If  on  time,  a 
short  while  before  No.  200  was  scheduled  to 
leave  tliat  station.  There  appears  In  the 
record  a  statement  showing  that  in  Decem- 
ber, 1012,  train  Na  200  was  late  in  arriving 
at  Baltimore  on  18  occasions,  the  aggregate 
time  of  such  delays  amounting  to  94  minutes, 
inwfcing  the  average  delay  on  each  occasion 
less  than  6  minutes.  As  it  Is  not  controvert- 
ed we  will  assume  that  the  record  of  delays 
kept  for  December  corresponds  with  the  de- 
lays at  other  times  throughout  the  year. 

There  were  no  complaints  as  to  the  delays 
occurring  with  other  trains  except  No.  3. 
Some  of  the  witnesses  before  the  Commis- 
sion said  It  at  times  was  late  in  leaving  Bal- 
timore. 

Train  No.  200  was  scheduled  to  leave  ParlL- 
ton  dally  (except  Sunday)  at  6:50  a.  m.  It 
stopped  .at  each  at  the  26  stations  between 
Parkton  and  Baltimore,  a  distance  of  28 
miles,  arriving  in  Baltimore  at  8 :16  when  on 
time.  It  was  purely  a  local  train  carrying 
passengers  and  milk,  and  1  Iiour  and  26  mln- 
ntes  were  required  to  make  its  run  from. 
Paikton  to  Baltimore. 

Train  No.  28  is  a  fast  express  train,  and 
as  testified  to  by  Mr.  Hess,  passenger  train- 
master of  the  appellant  company,  "is  made 
up  <rf  1  steel  baggage  car,  and  from  9  to  12 
steel  Pullmans,  sleeping  cars.  These  sleep- 
ers come  from  all  points  In  the  West,  St  Lou- 
is, Chicago,  Cincinnati,  Detroit,  Cleveland, 
and  Pittsburg,  and  is  made  up  of  one  or  more 
cars  from  these  points,  according  to  the  con- 
ditions of  travel.  They  drain  all  the  travel 
from  the  Far  West  as  far  as  the  Pacific  Coast. 
Train  No.  60  is  made  up  of  a  sleeper  from 
Buffalo,  one  from  Rochester,  and  one  from 
OH  City,  which  drains  the  northern  or  the 
Canadian  territory,  and,  coming  to  us  at  Bar- 
rlsburg,  they  follow  each  other  very  closely. 


and  they  arrive  at  Washington,  when  on  time, 

8 :26  and  8 :40,  respectively,  and  at  that  point 
they  connect  with  the  Southern  Railroad, 
train  No.  35.  This  Southern  Railroad,  train 
No.  35,  has  through  PuUmans  and  coaches  to 
New  Orleans,  and  as  a  matter  of  course  mak- 
ing connections  for  all  Intermediate  points, 
and  as  this  train  No.  60  Is  due  at  Washington 
at  8:40,  which  Is  the  later  train  of  the  two, 
this  Southern  train  is  due  to  leave  at  8:50,  so 
any  amount  of  time  either  of  these  trains 
lose  in  arriving  at  Washington  later  than 
8:40  Involves  that  much  delay  to  the  South- 
em  train  and  Its  entire  route  to  New  Or- 
leans." 

The  chief  complaint  made  by  Oriffln  and 
others  as  to  the  service  they  received  was  the 
need  of  an  earlier  morning  train  and  an  ad- 
ditional evening  train  leaving  Baltimore 
about  10  o'clock.  Both  of  these  trains  were 
supplied  by  the  order  of  the  Commission. 
The  only  reference  made  in  the  complaint  to 
delays  occurring  in  the  operation  of  appel- 
lant's trains  was  that  the  train  due  to  ar- 
rive In  Baltimore  at  8:20  a.  m."is  seldom,  If 
ever,  on  time,  making  It  very  unreliable  and 
unsatisfactory."  The  Commission,  in  their 
opinion,  speaking  of  the  demands  of  the  pe- 
titioners, said:  "The  Commission,  after  care- 
ful consideration.  Is  of  the  opinion  that  to 
grant  all  of  the  changes  asked  for  would 
disarrange  the  present  schedule  to  an  extent 
that  the  traffic  on  the  Cockeysvllle-Parkton 
section  of  the  road  would  not  justify,"  and 
that  the  only  changes  It  found  practicable 
were  those  they  granted  in  the  order  of  April 
7th.  It  was  to  correct  the  delays  In  the  ar- 
rival of  train  No.  200  at  Baltimore  that  the 
fourth  paragraph  of  the  order  was  passed. 
It  is  unquestionably  true  that  at  times  In-, 
conveniences  follow  such  delays,  especially  so 
when  they  prevent  the  prompt  arrival  of 
passengers  at  their  places  of  business,  which 
Is  complained  of  in  this  case.  And  we  know, 
too,  that  it  is  tiresome  and  unpleasant  to  be 
side-tracked  or  detained  at  the  station  after 
the  time  of  the  departure  of  the  train,  In 
order  that  a  delayed  train  may  pass,  but  it 
seems  that  such  delays,  here  complained  of, 
cannot  be  avoided  by  the  api)ellant  company, 
unless  much  greater  and  much  more  serious 
Inconveniences  are  Imposed  on  passengers 
upon  other  trains  of  the  appellant  company, 
who  are  entitled  to  equal  consideration  in 
the  management  and  operation  of  Its  road. 
The  company  has  attempted  to  avoid  these 
delays  without  success  and  the  Commission 
in  Its  opinion  has  said  that  the  changes  in 
the  company's  schedule  made  by  it  in  its 
order  of  April  7,  1913,  were  the  only  ones  it 
found  practicable  to  make. 

Mr.  Latrobe,  General  Agent  of  the  appel- 
lant company  at  Baltimore  testified  that  local 
train  No.  200  was  never  held  back  at  Park- 
ton  longer  than  10  minutes  awaiting  the  ar- 
rival of  either  of  the  express  trains  No.  88 
or  60  If  those  trains  had  not  then  arrived 
tlie  local  train  was  permitted  to  start  upon 
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Its  ran,  and  was  never  "held  back  at  any  oth- 
er point  than  Sparks,  which  Is  50  mlnntes 
ont  of  Baltimore."  He  also  stated  that  it 
the  local  train  was  not  held  back  or  side- 
tracked for  the  express  that  the  latter  train 
would  be  delayed  30  minutes  In  reaching 
Baltimore.  It  was  to  save  the  30  minutes  to 
the  express  passengers  that  6  minutes'  delay 
was  Imposed  upon  the  passengers  of  the  local 
train.  But  this  delay  the  Commission  con- 
tends should  not  be  imposed  upon  the  pas- 
sengers of  such  local  trains.  In  Its  opinion 
It  says: 

"In  our  Judgment,  where  this  condition  exists, 
No8.  38  and  60  iiave  lost  their  right  to  occupy 
the  track  between  Parkton  and  Baltimore,  dur- 
ing the  time  when  the  track  has  been  assigned 
to  the  local  train." 

There  is  a  duty  owing  by  the  company  to 
the  passengers  of  the  express  train,  as  well 
as  to  the  passengers  of  the  local  train,  and 
Its  duty  to  the  express  passenger  has  not 
ended  because  his  train  is  late  and  not  on 
schedule  time.  The  fact  that  the  train  Is 
late  calls  for  greater  elforts  on  the  part  of 
the  company  In  advancing  such  train,  al- 
though such  delay  may  not  have  occurred 
ui>on  its  line,  so  as  to  enable  It,  as  far  as 
possible,  to  recover  the  time  it  has  lost  and 
to  make  Its  Important  connection  at  Washing- 
ton with  the  Southern  Railroad  for  points  In 
the  South.  It  should  not,  we  think,  be  so 
Indifferently  treated,  because  so  delayed  and 
not  on  schedule  time,  as  to  be  side-tracked 
and  required  to  remain  there  until  its  run 
can  be  made  without  interfering  with  the 
schedule  of  some  other  train,  as  provided  in 
the  order  of  the  Commission.  This  restriction 
placed  upon  It  might  require  It  to  be  held  for 
hours  awaiting  such  opportunity.  There  are 
many  trains  upon  the  road  running  upon 
schedule  time,  and  by  the  order  the  delayed 
train  is  to  await  until  the  track  is  clear,  and 
Is  not  to  Interfere  with  the  schedule  time  of 
any  other  local  train;  but,  if  It  could  Im- 
mediately follow  at  a  safe  distance  No.  200 
it  would  then  consume  at  least  1  hour  and  30 
minutes  in  making  the  run  from  Parkton  to 
Baltimore  when  at  any  other  time,  when  not 
trailing  the  local  train,  the  run  is  made  in  42 
minutes.  The  order  of  the  Commis.slon  gives 
the  right  of  way  to  the  local  train  even 
though  the  express  is  only  a  few  minutes  late, 
and  when  no  time  would  be  lost  to  either 
train  in  reaching  the  city  of  Baltimore  if  the 
local  was  held  for  such  time  for  the  express 
to  pass  it  In  such  cases,  and  even  in  cases 
of  emergency,  no  discretion  is  lodged  in  the 
company  by  the  order  of  the  Commission,  but 
It  Is  to  be  complied  with,  if  not,  the  com- 
pany is  liable  to  heavy  penalties  for  its  fail- 
ure to  do  so.  The  company  Is  not  permitted 
by  the  rule  in  case  of  delays  to  consider  the 
welfare  of  both  classes  of  passengers  and  to 
adopt  such  measures  that  will  to  some  ex- 
tent relieve  both  the  local  and  express  passen- 
gers.     Other    illustrations    could    be    given 


showing  that  the  requirements  of  the  order 
are  in  our  opinion  unreasonable,  but  we  think 
It  unnecessary  to  do  so.  The  effect  of  the 
order  is  to  deprive  the  railroad  company  of 
all  discretion  in  respect  to  the  operation  of  its 
trains  at  the  time  of  such  delays,  which  dis- 
cretion, we  think,  is  absolutely  essential  to 
the  proper  and  efficient  management  and 
operation  of  the  road  and  to  the  safety  and 
general  welfare  of  Its  passengers ;  and  to  the 
extent  that  the  company  is  deprived  of  such 
discretion  the  Commission  has,  by  its  general 
order,  attempted  to  operate  the  appellant's 
road,  and  In  doing  this  we  think  It  has  ex- 
ceeded the  powers  conferred  upon  it  by  the 
statute. 

"The  Commission  was  given  extensive  powers, 
but  they  should  not  be  extended  by  implication 
beyond  what  may  be  necessary  for  their  just 
and  reasonable  execution.  They  are  not  with- 
out limits,  when  directed  against  the  manage- 
ment, or  the  operations,  of  railroads,  and  the 
Commission  cannot  enforce  a  provision  of  law 
unless  the  authority  to  do  so  can  be  found  in 
the  statute."  N.  Y.,  N.  H.  ft  H.  B.R.  v.  Will- 
oox,  200  N.  Y.  431.  94  N.  B.  212.  See,  also. 
Lord  v.  Equitable  Life,  194  N.  Y.  212,  87  N. 
E.  443;  Binshampton,  L.,  H.  ft  P.  Co.  ▼. 
Stevens,  203  N.  Y.  7,  96  N.  E.  114;  Laird  v. 
B.  ft  O.  R.  R.,  121  Md.  179,  88  AtL  347,  348, 
47  L.  R.  A.  (N.  S.)  1167. 

We  will  not  discuss  the  fifth  paragraph  of 
the  order,  for  what  we  have  said  as  to  the 
fourth  applies  with  even  greater  force  t»  it 
Nor  will  we  express  any  opinion  as  to  tlie  oth- 
er ground  upon  which  the  order  is  assailed, 
as  it  Is  unnecessary.  Inasmuch  as  we  declare 
the  aforesaid  fourth  and  fifth  paragraphs  of 
the  order  void  for  the  reasons  stated.  We 
will  therefore  reverse  the  order  of  the  lower 
court  dismissing  the  bill  of  the  appellant 

Order  reversed  and  case  remanded,  to  the 
end  that  a  decree  may  be  passed  In  conformi- 
ty with  this  opinion.  The  appellee  to  pay  the 
costs. 


(lMMd.Ul> 
GBPHART  et  at  t.  SPRIOO.    (No  58.) 

(Court   of   Appeals   of   Maryland.      June   26, 
1914.) 

1.  Limitation  of  Acrioifs  (|  67*)— Recmvesb 
(§  61*)— Discharge— EJffkct  or  Oedeb— Ma- 
TUBiNO'  Claims. 

The  effect  of  an  order,  discharging  and  re- 
leasing, on  his  petition  therefor,  one  of  two 
receivers  from  further  execution  or  the  receiver- 
ship, and  directing  the  execution  of  a  release 
by  his  successor  and  the  other  receiver,  ac- 
quitting and  discharging  him  from  all  claims 
and  demands  which  could  be  brought  against 
him,  is,  at  least  to  mature  immediately  all 
claims  against  him  arising  out  of  the  receiver- 
ship, so  that  claims  made  after  15  years  are 
stale  and  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  155,  312-323;  Dec. 
Dig.  §  57;*  Receivers,  Cent  Dig.  S  108;  Dec 
Dig.  I  61.»] 

2.  Limitation  of  Actions  ({  180*)— Plead- 
ing— Demukrer. 

The  defense  of  limitations  may  be  availed 
of  under  a  general  demurrer  to  a  petition, 
where  from  the  face  of  the  petition  it  can  be 
seen  that  the  bar  applies,  and  no  facts  are  stat- 


•For  other  cum  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig-  Key-No.  Saries  *  Rep'r  Index** 
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ed  sufficient  to  rdleTe  It  from  the  operation  of 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  {{  670-675,  681;  Dec. 
Dig.  S  180.»] 

8.  Appkal  and  Ebbob    ({  141*)— Bight  of 

Review— Pabties  of  Becobd. 

Receivers  may  appeal  from  the  dismissal  of 
their  petition,  filed  on  behalf  of  certain  credi- 
tors against  a  former  receiver  to  enforce  an 
alleged  liability  growing  out  of  his  administra- 
tion of  the  receivership. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  908-813;  Dec.  Dig.  f 
141.*] 

Appeal  from  Circnlt  Court  No.  2  of  Balti- 
more City;  James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Petition  by  W.  Starr  Gcphart  and  another, 
receivers  of  Charles  W.  Lord  &  Co.,  against 
Thomas  F.  Sprlgg.  Petition  dismissed,  and 
petitioners  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BUBKE,  THOMAS,  PATTISON,  UBNBB, 
8TOCKBRIEW3E,  and  CONSTABLE,  JJ. 

W.  H.  De  C.  Wright  and  George  Whltelock, 
both  of  Baltimore,  for  appellants.  Washing- 
ton Bowie,  Jr.,  of  Baltimore,  for  appellee. 

BRISCOE,  J.  This  is  an  appeal  from  an 
order  of  drcolt  court  No.  2,  of  Baltimore 
city,  sustaining  a  demurrer,  and  dismissing 
the  petition  of  the  appellants,  as  receivers  of 
the  firm  of  Charles  W.  Lord  &  Co.  The  peti- 
tion Is  filed  on  behalf  of  certain  creditors, 
against  the  appellee,  a  former  receiver  of  the 
Arm,  and  seeks  to  enforce  an  alleged  liability 
by  tiim  to  the  copartnership  firm  of  Charles 
W.  Lord  &  Co.,  growing  out  of  the  adminis- 
tration of  the  receivership.  The  petition  was 
filed  on  the  4th  of  December,  1913,  In  the 
equity  cause  of  Lord  v.  Sprlgg,  In  circuit 
court  No.  2  of  Baltimore  dty,  and  the  conten- 
tions of  the  appellants  appear  from  the  sev- 
eral averments  of  the  petition.  The  early 
proceedings  In  the  case  are  set  out  in  the  case 
of  Diamond  Hatch  Company  t.  Taylor,  83 
Md.  394,  34  Atl.  1015,  and  need  not  be  more 
fully  recited  here.  The  prayer  of  the  petition 
Is:  First  that  the  application,  made  by  the 
receiver  Taylor,  on  the  31st  day  of  October, 
1895,  for  a  rehearing  In  respect  to  the  refusal 
of  the  court  to  allow  him  more  than  40  per 
cent,  of  the  amount  of  claims  of  attaching 
creditors  which  he  had  paid  as  such  receiver, 
may  be  dismissed;  second,  that  the  court 
shall  determine  the  question  of  the  first  re- 
ceiver's (Taylor)  liability  for  his  commissions; 
and,  third,  that  special  counsel  be  designated 
by  the  court  to  represent  the  receivers  in  these 
proceedings.  To  tills  petition  the  appellee 
Taylor  demurred,  and  for  cause  of  demurrer, 
assigned  the  following  reasons :  (1)  Ttiat  the 
receivers  have  not  stated  in  their  petition 
such  a  case  as  entitles  them  to  any  relief  in 
equity  against  Um;  (2)  that  the  claim  against 
blm  sought  to  be  established  in  this  petition  is 
barred  because  it  did  not  accrue  within  12 


years  before  the  petition  was  filed;  (3)  that 
the  proceedings  herein,  as  well  as  the  petition 
of  the  receivers,  show  that  he  was  discharged 
from  all  liability  and  responsibility  herein; 
(4)  because  It  appears  that  he  has  been  re- 
leased from  all  claims  and  demands  whidi 
could  or  might  possibly  be  brought  against 
him;  (5)  because  it  appears  that  the  petition- 
ers, the  receivers  herein,  are  estopped  from 
attempting  to  assert  any  claim  or  demand 
against  him  because  of  their  laches.  It  ap- 
pears that  on  the  2d  day  of  June,  1893,  the 
partnership  of  O.  W.  liOrd  &  Co.  was  dis- 
solved, and  that  the  appellee  Winfield  3.  Tay- 
lor was  on  the  same  day  appointed  its  receiv- 
er, with  power  to  continue  the  business  of  the 
firm  until  the  further  order  of  the  court 
Subsequently,  on  or  about  the  14tb  of  Janu- 
ary, 1805,  a  corecelver  was  appointed,  tlie 
property  was  ordered  to  be  sold,  and  the  as- 
sets were  directed  to  be  distributed  among 
the  creditors  of  the  firm.  A  number  of  audi- 
tor's reports  and  accounts  were  made  and 
stated  in  the  cause,  wherein  commissions 
were  allowed  the  original  receiver,  and  where- 
in he  was  credited  with  the  total  sums  paid  by 
blm  in  settlement  of  certain  attachment  suits. 
Some  of  these  accounts  were  ratified  and  con- 
firmed, and  some  of  them  were  rejected,  upon 
exceptions.  The  controversy  between  the  dif- 
ferent classes  of  the  receivership  creditors 
was  settled  by  this  court,  in  Diamond  Match 
Co.  V.  Taylor,  83  Md.,  supra.  The  questions 
now  raised,  as  to  whether  the  receiver,  Tay- 
lor, should  be  allowed  any  commissions,  and 
whether  he  should  be  credited  with  the  sums 
which  he  paid  in  excess  of  40  per  cent  to  the 
attaching  creditors,  were  not  determined,  on 
the  appeal  in  83  Md.,  supra.  It  was  there 
held  that,  as  the  court  below  had  reserved 
these  questions  for  future  action,  they  were 
not  properly  before  the  court,  on  that  appeal. 
The  same  questions  are  now  presented  on 
this  appeal,  after  a  lapse  of  more  than  20 
years  from  the  date  of  the  appointment  of 
the  original  receiver,  the  appellee  here,  and 
more  than  15  years  after  the  release  and  dis- 
charge of  the  appellee  from  the  further  execu- 
tion of  the  receivership  and  the  appointment 
of  one  of  the  appellants  as  receiver  in  his 
place  and  stead.  It  also  appears  that  on  the 
petition  of  the  appellee,  filed  on  the  31st  of 
May,  1898,  to  be  discharged  as  receiver,  the 
auditor  stated  account  No.  14  filed  on  the  2d 
day  of  December,  1808,  which  was  the  last 
and  final  account  of  the  administration  of 
the  receivership  by  the  appellee.  This  ac- 
count shows  a  balance  of  $276.87  in  the  hands 
of  the  receivers,  and  was  duly  ratified  by  the 
court  on  the  13th  day  of  December,  1898. 
There  was  no  reservation  of  any  matters  In 
dispute  under  the  former  accounts,  and  it  ap- 
pears to  have  been  a  final  adjudication  of 
the  amount  with  which  the  appellee,  as  re- 
ceiver, was  chargeable.  Subsequently,  on  the 
16th  day  of  December,  1898,  the  appellee  was 
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released  and  discharged  from  the  farther  exe- 
cution of  the  receivership.  The  order  of  cir- 
cuit court  Na  2  of  Baltimore  tUy,  passed 
therein,  is  as  follows: 

"The  report  and  acconnt  of  the  auditor  filed 
in  these  proceedings  December  1,  1898,  havinc 
been  finallv  ratified  and  confirmed  on  Decem- 
ber 13,  1898,  no  canse  to  the  contrary  havins 
been  shown,  it  is  ordered  by  the  circuit  court 
No.  2  of  Baltimore  city,  this  16th  day  of  De- 
cember, 1898,  on  the  petition  filed  in  this  case 
and  upon  careful  consideration  of  the  proceed- 
ings therein,  that  the  said  Winfield  J.  Taylor, 
coreceiver  and  petitioner  in  said  proceedings, 
be  and  he  is  hereby  released  and  discharged 
from  the  further  execution  of  said  receivership, 
and  that  W.  Starr  Gephart  l>e  and  he  is  here- 
by appointed  coreceiver  in  his  place  and  stead. 
And  it  Is  further  ordered  that,  upon  the  said 
W.  Starr  Gephart  duly  qualifying  as  such  co- 
receiver  In  the  penalty  of  |10,000  to  be  approved 
by  the  clerk  of  this  court,  the  said  w.  Starr 
Gephart  and  Samuel  D.  Schmncker,  the  remain- 
ing coreceiver,  shall  execute  a  release,  acquit- 
ting and  discharging  the  said  Winfield  J.  Taylor 
from  all  claims  and  demands  which  could  or 
might  possibly  be  brought  against  him,  the  said 
Winfield  J.  Taylor,  by  any  of  the  parties  in- 
terested for  or  on  account  of  said  sum  of 
money  in  said  account  ascertained  to  be  due 
and  payable  to  all  parties  therein  interested, 
thereby  declaring  said  parties  fully  satisfied, 
contented,  and  paid." 

[1]  This  brings  us  to  the  main  qnestlon  In 
the  case,  and  that  Is,  What  la  the  legal  effect 
and  operation  of  the  order  of  court  passed  on 
the  leth  of  December,  1898,  and  set  out  here- 
in? The  court  below  held  as  one  of  the 
grounds  for  sustaining  the  demurrer  that  the 
effect  of  the  order  waa  at  least  to  mature  Im- 
mediately all  claims  against  the  appellee, 
arising  oat  of  the  receivership,  so  that  all 
such  claims  are  now  stale  and  antiquated,  as 
well  as  barred  by  the  statute  of  limltatlona. 
.We  think  the  court  below  was  entirely  right 
in  so  holding;  and  as  this  conclusion  disposes 
of  the  case,  apart  from  any  other  considera- 
tion, we  do  not  dean  it  necessary  to  dlscusa 
the  other  questions  raised  on  the  record. 

l%ere  la  nothing  stated  in  the  petition' that 
prevents  the  running  of  the  statute,  or  that 
would  remove  the  case  from  the  application 
of  the  doctrine  of  laches  and  lapse  of  time. 
Munnlkhuysen  T.  Magraw  et  al.,  68  Md.  558; 
Preston  v.  Horwltz,  86  Md.  171,  36  AU.  710; 
Hawkins  v.  Chapman,  36  Md.  99;  Warburton 
T.  Davis,  123  Md.  225,  91  Atl.  163. 

[1]  In  Blays  v.  Roberts,  68  Md.  511,  IS  Aa 
866,  it  is  said  that  the  defense  of  limitations 
may  be  availed  of  under  a  general  demurrer, 
where  from  the  face  of  the  bill  it  can  be  seen 
that  the  bar  applies,  and  where  no  facts  are 
stated  sufficient  to  relieve  It  from  the  opera- 
tion of  the  statute.  Noble  v.  Turner,  69  Md. 
619,  16  AtL  124;  Smith  v.  Davis,  49  Md.  470; 
Meyer  t.  Saul,  82  Md.  463,  33  AU.  639. 

[3]  The  motion  to  dismiss  the  appeal  will 
be  overruled.  The  right  of  the  receivers  to 
take  the  appeal  is  established  by  the  cases  of 
Knabe  v.  Johnson,  107  Md.  616,  69  Atl.  420; 
Bellman  v.  Poe,  120  Md.  444,  88  AtL  131; 
Bud  Thomas  v.  Farmers'  Bank,  46  Md.  43. 


For  the  reas<His  stated,  the  order  of  court, 
dated  the  19th  day  of  February,  1914,  sustain- 
ing the  demurrer  and  dismissing  tlie  appel* 
lants'  petition,  will  be  affirmed. 

Order  affirmed,  with  costs. 

~  (m  Md.  28) 

McIADGHLIN  et  aL  t.  FLEMING.    (No.  47.) 

(Court   of   Appeals   of   Maryland.     June   2S, 
1914.) 

1.  Wills  Q  683*)  —  Powkb  or  Saix— Cok- 

STBUCnON. 

Testatrix  devised  her  entire  estate  to  her 
husband  for  life,  remainder  to  her  children, 
and  appointed  the  husband  executor.  A  codicil 
conferred  on  the  husband  power  to  sdl  "any  or 
all  of  the  estate  •  •  •  devised  to  him"  for 
life,  to  invest  the  proceeds  and  use  for  his 
ovm  benefit  the  income  thereof,  or  to  convey 
any  of  the  property  to  the  children.  The  codicil 
further  provided  that  if  the  husband  did  not 
dispose  of  the  property,  he  might,  by  will,  dis- 
tribute the  same  among  the  children,  and  in 
the  event  of  failure  to  make  such  will  the 
remaining  property  should  pass  to  the  chil- 
dren. Jfeld,  that  the  power  of  sale  was  not 
limited  to  the  husband's  life  estate,  but  en- 
abled him  to  convey  the  entire  estate  In  the 
property,  and  that  such  power  was  personal 
to  the  husband,  and  not  in  his  capacity  as 
executor,  and  hence  sales  could  be  made  by  him 
without  the  confirmation  of  the  orphans'  court. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  1656-1661;   Dee.  Dig.  |  6&3.*] 

2.  Wills  (|  693*)— Powkb- or  Salb— Dnrncs 
or  PuROBAsEBS  AS  TO  Afflication  or  Pbo- 

CEEDS. 

As  the  husband,  in  such  case,  was  not  re- 
quired to  make  immediate  application  of  the 
proceeds  of  sales,  but  was  directed  by  the  will 
to  invest  the  same,  the  purchasers  were  not 
called  upon  to  see  that  the  proceeds  were  ap- 
plied in  the  manner  contemplated  by  the  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  165&-1661;    Dec.   Dig.  i  693.*] 

Appeal  from  Circuit  Court,  Washington 
County;   M.  L.  Keedy,  Judge. 

"To  be  officially  reporteo." 

Suit  by  H.  B.  McLaughlin  and  others 
against  Edward  E.  Fleming,  to  construe  the 
will  of  Cora  A.  Fleming,  deceased.  From  the 
decree  an  appeal  was  taken.    Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNER. 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Buchanan  Schley,  Abiaham  C.  Strite,  and 
Otbo  v.  Middlekauff,  all  of  Hagerstown,  for 
appellants.  J.  A.  Mason,  of  Hagerstown,  for 
appellee. 

PATTISON,  J.  This  case  Is  before  us  on 
appeal  from  a  decree  of  the  circuit  court  for 
Washington  county  passed  upon  the  facts 
In  a  case  stated  under  rule  47  of  the  equity 
rules  promulgated  by  this  court  The  facts 
agreed  upon  and  stated  In  the  record  are  as 
follows :  Cora  A.  Fleming,  late  of  Washing- 
ton county,  deceased,  departed  this  life  on  or 
about  the  1st  day  of  February,  1912,  leaving; 
no  indebtedness,  but  seised  and  possessed  at 
real  and  personal  property  in  said  Washing- 
ton  county   and  in   Franklin  county.   Pa., 
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and  leaving  a  last  vUl  and  codldl,  which 
have  been  duly  admitted  to  probate  by  the 
orphans'  ooort  of  Washington  county  afore- 
said, and  letters  testamentary  have  been 
lasned  thereon  out  of  said  court  to  her  hus- 
band, Edward  E.  Fleming.  By  her  will,  ex- 
ecuted the  24th  day  of  September,  1909,  she 
disposed  of  her  property  as  follows: 

"First.  I  will,  rire,  beqneath  and  devise  un- 
to my  husband,  Edward  E.  Fleming,  of  said 
county  and  state  (Wasiiington  county,  Mary- 
land), for  and  during  tlie  t^rm  of  his  natural 
life,  all  of  my  estate  and  property,  real,  per- 
sonal and  mixed.  •  *  •  He  to  have  the  full 
use,  enjoyment,  benefit  and  income  and  produc- 
tion tliereof  and  therefrom,  for  and  durmg  ttie 
term  of  his  natural  life;  and  from  and  after 
the  death  of  my  said  husband,  tiien  to  my  chil- 
dren or  child  then  living,  and  ,to  the  issue, 
then  living,  of  any  child  or  cliildren  of  mine 
whicli  may  then  be  deceased,  as  tenants  in 
common,"  etc. 

"Second.  I  do  hereby  nominate,  constitute 
and  appoint  my  said  husband,  Edward  E.  Flem- 
incr.  to  l)e  ttic  sole  executor  of  this  mv  last 
will  and  testament,  and  will  and  direct  that  no 
bond  shall  l>e  required  of  him  as  such,  nor 
shall  any  bond  be  required  of  him  for  the  pres- 
ervation of  the  estate  herein  and  hereby  will- 
ed, given,  bequeathed  and  devised  to  him  for 
the  term  of  his  natural  life." 

In  the  codicil  to-  her  will  executed  on  the 
20th  day  of  September,  1911,  are  found  the 
following  provisions: 

"First.  I  do  hereby  will  and  direct  that  my 
said  husliand,  Edward  £.  Fleming,  whenever 
in  his  own  judgment  and  discretion  may  de- 
sire to  do  BO,  is  hereby  given  full  power  and 
authority  to  sell  in  any  manner  he  sees  fit,  the 
lands  or  property,  or  any  part  thereof,  or 
any  or  all  of  the  estate  given,  bequeathed  and 
devised  to  him  for  and  during  the  term  of 
his  natural  life,  and  to  convey,  transfer  or 
assign  the  same  to  the  purchaser  or  purchasers 
thereof,  and  that  the  proceeds  arising  from 
any  such  sale  or  sales  shall  be  Invested  and 
reinvested  by  him  from  time  to  time,  he  to 
have  absolutely  the  income  thereof  and  there- 
from during  Uie  term  of  his  natural  life,  but 
and  provided,  however,  that  my  said  husband, 
if  he  so  desires,  to  take  effect  in  bis  life  time, 
may  give,  convey  or  assign  to  any  or  all  of  my 
children,  or  the  issue  of  them  or  any  of  them, 
any  part  or  portion  of  the  lands,  estate,  corpus 
or  principal  thereof  given,  bequeathed  and  de- 
vised to  him  for  lite,  in  such  manner  and 
amount  or  portions  as  he  may  deem  proper, 
with  power  to  create  any  trust  for  the  benefit 
and  use  of  my  children  or  any  of  them,  or 
the  issue  of  them  or  any  of  them. 

"Second.  I  do  further  will  and  direct  that 
if  my  said  husband  shall  not  have  disposed  of 
the  estate  and  property  amongst  my  children, 
or  the  issue  of  them  or  any  of  them  as  in  the 
preceding  paragraph  provided,  that  be  shall, 
by  last  will  and  testament,  dispose  of  the  same 
amongst  my  children,  or  the  issne  of  tbem  or 
any  of  tbem,  in  such  manner  and  amounts  as 
he  may  think  right  and  just,  with  power  to 
create  any  trust  he  deems  prudent,  for  my  chil- 
dren or  any  of  them,  or  the  issue  of  them,  or 
any  of  tbem,  and  in  the  event  of  my  said  bus- 
band  not  executing  the  power  or  powers  given 
to  him  in  and  by  this  codicil  to  dispose  of  the 
estate;  or  any  part  or  portion  thereof  amongst 
my  children  or  any  of  them,  or  the  issue  of 
them  or  any  of  them,  that  the  estate  remain- 
ing after  the  termination  of  ttie  life  estate  to 
my  said  husband,  shall  pass  and  take  effect  as 
provided  in  my  said  last  will  and  testament." 

After  the  death  of  the  testatrix  and  after 
£<dward  B.  Fleming  had  become  seised  and 


possessed  of  her  estate  and  property  under 
and  by  virtue  of  said  will  and  codicil  thereto, 
he  sold  unto  each  of  the  appellants,  Lewis  E. 
Smith,  H.  B.  McLaughlin,  and  Jonas  Eshle- 
man,  a  part  of  said  lands  lying  and  being  In 
Washington  county,  Md.,  and  as  It  Is  alleged 
in  the  statement  of  fticts  the  said  appellants 
(plaintiffs  in  the  court  below)  "are  ready, 
wilUug,  and  able  to  perform  their  contracts 
of  purchase  on  their  respective  parts  accord- 
ing to  the  terms  and  provisions  of  the  re- 
spectlve  contracts  of  purchase  entered  Into 
by  each  of  them  with  the  said  Edward  E. 
Fleming,  but  certain  doubts  upon  the  part 
of  the  complainants  have  arisen  as  to  the 
proper  Interpretation  and  construction  of 
the  will  of  C!ora  A.  Fleming,  which  relate  to 
the  sufficiency  of  the  title  which  your  pur-v 
chasers  would  take  from  Edward  E.  Fleming, 
as  to  a  proper  application  of  the  purchase 
money  and  of  the  duty  of  your  respective  pe- 
titioners on  their  respective  parts  to  see  to 
the  application  thereof."  Whereupon  the 
court  below  was  asked  to  construe  the  will 
and  codicil  In  respect  to  the  points  raised 
and  questions  presented  in  the  case  stated, 
and  to  pass  a  decree  In  conformity  therewith. 
The  questions  so  presented  are  as  follows, 
to  wit: 

"(1)  Whether  Edward  E.  Fleming  under  the 
terms  of  said  will  and  codicil  has  the  right  to 
sell  and  can  make  marketable  title  to  said 
lands. 

"(2)  Whether  Edward  E.  Fleming,  under  a 
proper  construction  and  interpretation  of  said 
will,  is  not  required  to  sell  said  lands  as  ex- 
ecutor and  report  his  sales  to  the  orphans' 
court  and  have  them  ratified  by  said  court, 
according  to  the  provisions  of  the  Code  of  Pub- 
lic General  Laws  of  Maryland  for  such  cases 
made  and  provided. 

"(3)  Whether  it  is  the  dnty,_  under  the  proper 
construction  and  interpretation  of  atdd  will 
and  codicil,  for  your  complainants  to  see  to  a 
proper  application  of  the  purchase  money  when 
paid  by  them." 

The  court  below  construed  the  will  and 
codicil  In  respect  to  the  questions  presented, 
and  held  that  an  affirmative  answer  should 
be  given  to  the  first  question,  while  the  sec- 
ond and  third  questions  should  bk  answered 
in  the  negative,  and  passed  its  order  or  de- 
cree of  March  6,  1914,  in  conformity  with 
such  decision,  declaring: 

"First.  That  the  said  Edward  E.  Fleming 
under  the  terms  of  the  will  and  codicil  of  his 
wife,  Cora  A.  Fleming,  has  the  right  and  pow- 
er to  sell  and  convey  the  lands  of  the  said  tes- 
tatrix as  has  been  done  by  him,  as  shown  by 
Exhibit  2  filed  in  this  cause  (which  is  a  copy 
of  the  contract  of  sale  made  in  writing  by  and 
between  the  said  Edward  E.  Fleming  and  the 
appellont  Lewis  E.  Smith,  by  which  a  part 
of  said  lands  of  the  said  testatrix  were  sold 
by  Edward  E.  Fleming,  as  an  individual  and  not 
as  an  executor,  unto  the  said  Lewis  E.  Smith), 
and  that  the  said  Edward  E.  Fleming  can  grant 
and  convey  a  marketable  title  to  said  lands  in 
fee;  Second.  That  the  said  Edward  E.  Flem- 
ing, under  a  proper  construction  and  interpre- 
tation of  said  will  and  codicil,  is  not  required 
to  sell  said  lands  as  executor  and  report  his 
sales  to  the  orphans'  court  of  Washington  coun- 
ty for  ratification,  as  is  generally  required  in 
cases  of  sales  of  real  estate  made  by  executors; 
And,  third,  that  it  is  not  the  duty,  under  the 
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provisions  of  said  will  and  codicil,  for  the  com- 
plainant, or  an;  of  the  purchasers  of  said  land, 
to  see  to  the  application  of  the  purchase  mon- 
eys paid  by  them,  or  by  any  of  them,  or  the 
land  conveyed  to  them,  respectively,  by  the 
said  Edward  E.  Fleming,  under  the  power  and 
authority  conferred  npon  him  by  the  testatrix 
in  Raid  will  and  codicil  relative  thereto." 

It  is  from  the  above  decree  of  the  lower 
court  that  this  appeal  is  taken. 

In  deciding  this  appeal  we  are  called  upon 
to  construe  the  will  and  codicil  only  to  the 
extent  of  determining  whether  or  not  the 
court  below,  by  Its  decree  appealed  from, 
properly  answered  the  aforesaid  questions. 

"In  this,  as  in  every  other  case  In  which  a 
will  ia  to  lie  construed,  the  great  object  is  to 
ascertain,  from  the  face  of  the  paper,  the  in- 
tention and  design  of  the  testator,  which  is  to 
he  carried  into  effect,  unless  opposed  by  some 
principle  of  positive  law.  The  will  and  the 
codicil  constitute  one  instrument;  and  the 
codicil  revolting,  in  terms,  a  portion  of  the 
will,  has  the  effect  to  republish  the  will  as  of 
the  date  of  the  codicil,  in  respect  to  all  parts 
of  the  will  not  revoked  by  the  codicil  either  in 
express  terms  or  by  a  bequest  or  devise  so  en- 
tirely inconsistent  with  the  terms  of  the  will 
as  to  malce  it  impossible  to  give  effect  to  both." 
Jones  V.  Earle.  1  GUI.  400. 

[1]  In  reviewing  the  decision  of  the  lower 
court  we  will  consider  together  the  first  and 
second  questions  presented.  These  questions 
are:  (1)  Can  Edward  E.  Fleming,  under  the 
terms  of  the  will  and  codldl,  sell  and  convey 
a  marketable  title  to  the  lands  of  the  testa- 
trix mentioned  and  described  therein?  and  (2) 
If  80,  is  he  required  to  sell  such  lands  as  ex- 
ecutor and  report  the  sale  or  sales  thereof  to 
the  orphans'  court  of  Washington  county  to 
be  ratified  by  It?  The  codldl  of  the  will  con- 
fers upon  Edward  E.  Fleming,  In  the  exercise 
of  his  Judgment  and  discretion,  "full  power 
and  authority  to  sell  in  any  manner  he  sees 
fit  the  lands  or  property,  or  any  part  thereof, 
or  any  or  all  of  the  estate  given,  bequeathed 
and  devised  to  him  for  and  during  the  term 
of  his  natural  life,  and  to  convey,  transfer  or 
assign  the  same  to  the  purchaser  or  purchas- 
ers thereof."  The  contention  of  the  plaintiff 
is  that  by  *the  use  of  the  above  language  of 
the  codicil  no  power  or  authority  Is  conferred 
upon  Fleming  to  sell  and  to  convey,  transfer, 
or  assign  to  the  purchaser  or  purchasers 
thereof  more  than  his  life  estate  in  the  lands 
and  property  so  devised  and  bequeathed  to 
him.  This  certainly  could  not  have  been  the 
meaning  of  the  testatrix  as  shown  by  the  will 
and  codicil.   The  codicil  further  provides: 

"The  proceeds  arising  from  any  such  sale  or 
sales  shall  be  invested  and  reinvested  by  him 
from  time  to  time,  he  to  have  absolutely  the 
income  thereof  and  therefrom  during  the  term 
of  bis  natural  life,"  etc. 

By  the  will  a  life  estate  in  all  the  lands 
and  property  of  the  testatrix  was  devised  and 
bequeathed  to  Edward  E.  Fleming,  and  it  re- 
quired no  express  authority  therein  to  enable 
him  to  sell  and  to  convey,  transfer  or  assign 
such  Ufe  estate  to  the  purchaser  or  pur- 
chasers thereof,  and  when  sold  the  proceeds 
of  sale  of  such  Ufe  estate  would  be  his  ab- 


solute property  and  estate.  There  was  no 
need  of  any  power  or  authority  being  confer- 
red upon  him  by  the  codicil  enabling  him  tc 
sell  and  dispose  of  such  life  estate;  this 
right,  as  we  have  said,  he  had  without  any 
such  express  power  or  authority.  Therefore, 
to  give  the  language  of  the  codicil  the  mean- 
ing claimed  for  it  by  the  plaintiffs,  it  would 
have  the  effect  of  restricting  Fleming  in  the 
full  benefit  and  enjoyment  of  his  life  estate, 
for  should  he  sell  it,  the  proceeds  are  not 
to  be  bis  absolutely,  but  are  to  be  Invested, 
he  to  receive  only  the  profit  and  Income  from 
such  Investment;  and  it  would  have  the  ef- 
fect, in  the  event  of  such  sale,  of  lessening 
the  estate  so  devised  and  bequeathed  to  him, 
under  the  viiU,  in  the  land  and  property  of 
the  testatrix.  Such  a  meaning  placed  upon 
the  language  of  the  codicil  would  be  alto- 
gether Inconsistent  with  the  additional  con- 
fidence reposed  in  the  husband  by  her  codicil 
to  the  will.  The  codicil  further  provides 
that  the  husband,  "if  he  so  desires,  to  take 
effect  in  his  lifetime,  may  give,  transfer  and 
assign  to  any  or  all  of  my  children,  or  the 
issue  of  them  or  any  of  them,  any  part  or 
portion  of  the  lands,  estate,  corpus  or  princi- 
pal thereof,  given,  bequeathed  and  devised 
to  him  for  life,  in  such  manner  and  amount 
or  portion  as  he  may  deem  proper."  It  cer- 
tainly cannot  be  successfully  contended  that 
It  is  only  bis  life  estate  tliat  he  Is  author- 
ized to  convey  and  assign  to  those  named 
in  the  codldl,  but  if  the  contentions  of  the 
plaintiffs  were  adopted,  we,  to  be  consistent, 
would  be  required  to  so  hold,  for  the  language 
used  in  describing  the  property  and  estate 
that  he  Is  authorized  to  convey  and  assign 
to  such  person  is  practically  the  same  when 
considered  In  determining  the  question  before 
us,  as  the  language  used  in  describing  the 
property  and  estate  that  Fleming  Is  author^ 
Ized  to  sell  and  to  reinvest  the  proceeds  there- 
of. The  property  or  estate  that  he  was  au- 
thorized to  sell  is  the  same  property  or  estate 
that  he  Is  authorized  to  convey  and  assign  to 
those  mentioned  In  the  codicU.  Therefore  If 
any  doubt  existed  as  to  the  meaning  of  the 
testatrix  In  the  use  of  the  above-quoted  lan- 
guage. It  Is  certainly  removed  when  in  the 
succeeding  item  of  the  codicil  It  is  provided 
"that  If  my  said  husband  shall  not  have  dis- 
posed of  the  estate  and  property  amongst  my 
children,  or  the  issue  of  them  or  any  of  them, 
as  in  the  preceding  paragraph  provided,  he 
shall  by  last  will  and  testament  dispose  of 
the  same,"  etc.  It  surely  will  not  be  con- 
tended that  the  property  he  was  authorized 
to  dispose  of  by  last  will  and  testament  was 
only  his  life  estate  in  the  lands  and  property 
that  were  devised  and  bequeathed  to  him,  for 
this  he  could  not  have  disposed  of  by  will,  as 
such  estate  terminated  at  his  death.  The 
above  italicized  words  "given,  bequeathed 
and  devised  to  him  for  and  during  the  term 
of  his  natural  Ufe,"  or  "given,  bequeathed  and 
devised  to  him  for  Ufe,"  are  not  used  to  limit 
the  estate  that  he  is  to  sell,  or  that  he  is  to 
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convey  or  assign  to  those  named  In  the  codi- 
cil, but  they  are  merely  descriptive  of  the 
lands  and  property  that  he  Is  anthorlzed  ei- 
ther to  sell  and  Invest  the  proceeds  thereof, 
or  to  convey  and  assign  to  those  named  In 
the  codicil.  In  other  words,  he  Is  authorized 
to  sell  all  or  any  part  of  the  land  and  proper- 
ty of  the 'testatrix  In  which  an  estate  was 
"given,  devised  and  bequeathed  to  him  for 
his  natural  life,"  and  as  such  an  estate  was 
given,  devised,  and  bequeathed  to  him  In  all 
the  property  and  land  of  the  testatrix,  he  is 
authorized  to  sell  all  or  any  part  of  her  es- 
tate, and  such  authority  was  not,  In  our 
opinion,  conferred  upon  him  as  executor. 
Consequently  no  report  of  any  sale  or  sales 
was  to  be  made  by  him  as  executor  to  the 
orphans'  court  of  Washington  county  for 
ratification  by  It  Looking  both  to  the  will 
and  codicil,  we  find  no  expressions  which 
Indicate  an  Intention  on  the  part  of  the  tes- 
tatrix to  confer  the  power  of  sale  upon  Flem- 
ing as  executor.  No  power  of  sale  is  found 
in  the  will ;  it  is  only  in  the  codicil  that  we 
find  such  power,  and  no  reference  is  therein 
made  to  Fleming  as  executor,  and  there  is  no 
language  used  therein  that  may  be  construed 
as  conferring  such  power  upon  him  as  execu- 
tor by  Implication,  It  was  not  upon  him  as 
executor'  that  the  power  was  conferred. 
Porterfleld  v.  Porterfield,  85  Md.  665,  37  AtL 
858. 

[2]  As  to  the  last  question  presented,  that 
la,  whether  it  is  the  duty  of  the  plaintiffs 
to  see  that  a  proper  application  of  the  pur- 
chase money  Is  made  by  Eleming  when  the 
same  is  paid  to  him,  the  rule  applicable  there- 
to, as  stated  In  Van  Bokkelen  v.  Tinges,  58 
Md.  53,  and  followed  in  the  later  case  of  Kels- 
ter  T.  Scott,  61  Md.  507,  is  that  where  the  dis- 
position of  the  proceeds  depends  in  any  ma- 
terial particular  upon  the  discretion  of  the 
trustee,  or  where  an  interval  must  or  may 
properly  elapse  between  the  sale  and  the  ap- 
plication of  the  purchase  money,  the  purchas- 
er will  be  freed  from  liability  by  payment  to 
the  trustee,  and  will  not  be  responsible  for  a 
subsequent  misappropriation  by  the  latter. 
And  it  is  farther  added  that  where  a  trus- 
tee is  required  to  sell  and  reinvest  for  the 
same  trusts  or  purposes,  the  purchaser  will 
be  discharged  from  responsibility  for  the  ap- 
plication of  money  paid  by  him  to  the  trustee. 
And  therefore,  under  this  rule,  which  is  ap- 
plicable in  this  case,  the  appellants,  purchas- 
ers as  aforesaid,  are  not  required  to  see  that 
a  proper  application  of  the  purchase  money 
Is  made  by  Fleming. 

The  order  of  the  court,  therefore,  will  be 
afflrmed,  and  as  such  order  required  each  of 
the  parties  to  pay  his  own  costs  in  the  court 
below,  we  will  here  simply  dispose  of  the 
costs  in  this  court,  or  the  costs  of  this  appeal, 
'by  requiring  the  apx)ellants  to  pay  such  coi^ts. 

Order  affirmed,  with  costs  of  this  appeal 
to  be  paid  by  the  appellants. 


(U4  Md.  85) 
BAVINGTON  V.  KOBINSON.     (No.  61.) 
(Court  of  Appeals  of  Maryland.    June  26,  1914.) 

1.  liiBEL  AND  Slander  (§  51*)— Pbivilbgb— 
Proof  of  Malice. 

The  only  effect  of  privilege  on  slanderouB 
words  is  to  require  plaintiff  to  prove  malice. 

[Ed.  Note.— For  other  cases,  see  liilwl  and 
Slander,  Cent  Dig.  f  149;  Dec.  Dig.  f  61.*] 

2.  Libel  and  Slandeb  (§  128*)— Pbivileoe— 
Pbovince  op  Cocbt  and  Juby. 

While  it  is  for  the  court  to  say  whether 
words  are  privileged,  assuming  they  were  spo- 
ken in  good  faith,  the  question  of  express  mal- 
ice, there  being  any  evidence  thereof,  is  for  the 
jury, 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  356-364;  Dec.  Dig.  i 
123.*] 

3.  Libei.  and  Slandeb  (§  41*)— Pbivileoe. 

Statement  by  the  defendant  to  plaintiff: 
"Don't  yon  know  you  are  stealing  my  com? 
Don't  you  know  you  are  criminally  liable?  You 
are" — made  when  plaintiff,  who  by  instrument 
in  form  of  a  bill  of  sale  had  mortgaged  his 
com  to  defendant,  and  been  directed  to  sell  it 
being  asked  for  the  money  received  for  the  part 
he  had  sold,  said  be  had  not  the  weights  with 
him,  and  could  not  say  how  much  he  had  re- 
ceived, was  privileged. 

[Ekl.  Note.— For  other  cases,  see  Libel  and 
Slander,  C^nt  Dig.  H  127-129;  Dec.  Dig.  | 
41.*] 

4.  Libel  and  Slandeb  (S  123*)— Pbivuxsb— 
Malice — Qdestion  fob  Jhbt. 

Evidence,  in  an  action  for  slander,  held  to 
make  a  question  for  the  jury  of  express  malice, 
that  is,  whether  defendant  believed  his  accusa- 
tion true,  when  he  said  to  plaintiff,  relative  to 
corn,  which  plaintiff  had  mortgaged  to  defend- 
ant and  defendant  had  authorized  him  to  sell: 
"Don't  you  know  you  are  stealing  my  corn? 
You  are." 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  K  356-364;  Dec.  Dig.  | 
123.*1 

Appeal  from  Glrcnlt  Court,  Baltimore 
County:   Frank  I.  Dimcan,  Judge. 

"To  be  officially  reported." 

Action  by  Walter  P.  Bavlngton  against 
William  E.  Robinson.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed,  and 
new  trial  awarded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Harry  S.  Carver,  of  Bel  Air,  and  John 
Ensor,  of  Towson  (John  S.  Young,  of  Bel  Air, 
on  the  brief),  for  appellant  Thos.  H.  Robin- 
son, of  Bel  Air.  and  CarviUe  D.  Benson,  of 
Baltimore  (Benson  &  Karr,  of  Baltimore,  on 
the  brief),  for  appell^ 

CONSTABLE,  J.  This  is  an  action  of  Slan- 
der, in  which,  under  the  instructions  of  the 
court  below,  a  verdict  was  rendered  for  the 
defendant,  and  from  the  Judgment  entered 
thereon  the  plaintiff  appealed. 

The  declaration  contained  five  counts.  The 
alleged  defamatory  words  set  forth  in  the 
first  count  were:  "Don't  you  [meaning  the 
plalntifT]  know  you  are  stealing  my  com? 
Well,  you  are";   in  the  second  count:  "Don't 


•ror  otlwr  case*  see  same  topic  and  section  NUMBER  la  Dec  Dig.  A  Am.  Dig.  Key-No.  Serlea  *  Rep'r  Indexei 


Digitized  by 


Google 


778 


91  ATLANTIC  BEPORTBB 


(Md. 


you  know  you  are  criminally  liable?  Ton 
are" ;  In  tbe  third  count:  "I  [meaning  the  de- 
fendant] am  going  to  see  the  state's  attorney, 
you  [meaning  the  plalntlfln  have  been  rob- 
bing me  long  enough."  The  fourth  and  fifth 
counts  restated  the  same  charges.  The  de- 
fendant pleaded  the  general  issue,  and  filed 
a  special  plea  of  Justification  to  the  second 
count  At  the  conclusion  of  the  testimony  for 
the  plalntUf  tbe  court  directed  a  verdict  for 
the  defendant,  on  the  ground  that  the  alleged 
slanderous  words  were  privileged  and  the 
plaintiff  had  failed  to  offer  any  proof  of  ex- 
press malice ;  and  It  Is  from  that  ruling  that 
the  only  question  In  this  appeal  arises;  the 
several  exceptions  to  the  testimony  having 
been  abandoned  by  the  appellant. 

From  the  testimony  it  appears  that  the  ap- 
pellant Is  a  young  man  engaged  In  farming, 
and  has  canned  tomatoes  since  1906  In  his 
home  county,  Harford,  and  on  the  eastern 
shore.  The  appellee  Is  a  canner  and  canned 
goods  broker.  The  canning  operations  of  the 
appellant  bad  been  financed  since  their  be- 
ginning by  the  appellee  until  the  difficulty 
which  gave  rise  to  this  suit  Tbe  business 
of  the  appellant  did  not  prosper  to  any  con- 
siderable degree,  and.  In  1908,  he  gave  to  the 
appellee  a  bill  of  sale  to  cover  his  indebted- 
ness to  him  of  $2,000.  On  the  8th  day  of 
November,  1909,  the  appellant  gave  another 
bill  of  sale  to  the  appellee  for  $1,050  for  a  far- 
ther Indebtedness.  The  property  under  this 
blU  of  sale  included  250  barrels  of  com,  then 
in  the  field  unhusked,  the  number  of  bar- 
rels being  estimated,  as  well  as  a  lot  of  farm- 
ing machinery  and  some  live  stock,  all  of 
which  remained  In  tbe  possession  of  tbe  ap- 
pellant On  the  18th  of  December,  1909,  the 
appellee  loaned  the  appellant  $700  on  the 
joint  note  of  the  appellant  and  his  father, 
payable  two  months  after  date.  The  appel- 
lant agreed  with  the  appellee  at  this  time 
that  the  com  that  was  covered  by  the  bill  of 
sale  should  be  hauled  and  sold  by  him  and 
the  proceeds  therefrom  applied  to  the  pay- 
ment of  the  note.  It  was  not  agreed,  how- 
ever, that  It  should  be  hauled  at  once,  but 
in  several  conversations  It  was  agreed  tliat 
It  should  be  held  until  It  advanced  to  $4  a 
barreL  On  Febuary  21,  1910,  the  appellant 
was  standing  in  tbe  corridor  of  the  Bel  Air 
courthouse,  taU^iug  with  some  people,  when 
the  appellee  called  to  him.  After  the  appel- 
lant had  walked  over  to  him  the  appellee 
said  to  him:  'How  about  that  corn,  have 
you  hauled  any  of  it  out!"  Appellant  told 
him  he  had  hauled  out  about  35  barrels.  Up- 
on the  appellee  demanding  tbe  money  the  ap- 
pellant told  him  he  had  part  of  it  to  his  cred- 
it In  bank,  a  part  his  father,  with  whom 
he  lived,  had,  and  a  part  of  the  com  had 
not  been  paid  for,  and  that  since  he  liad  not 
the  weights  with  him  he  could  not  tell  how 
much  he  had  received,  and,  therefore,  could 
not  pay  him  that  day.  Whereupon,  shaking 
his  finger  at  him,  the  appellee  In  a  loud  voice 
spoke  the  words  set  out  In  the  declaration. 


Several  persons,  who  were  in  tbe  coirldor 
of  the  courthouse,  testified  as  to  the  use  of 
these  words  and  the  manner  of  the  appellee. 
[1,2]  The  only  question  presented,  is, 
should  the  court  have  ruled,  upon  this  sbfte 
of  facts,  that  the  appellee  was  entitled  to  tbe 
protection  of  a  privileged  communication? 
The  law  upon  the  subject  of  privll^e  is  too 
well  settled  to  admit  of  setlons  controverif^. 
The  statement  of  the  testimony  shows  that 
If  this  Is  to  be  classed  as  a  privileged  commu- 
nication. It  is  of  course  a  qualified  privilege. 
Malice  ia  the  essential  of  the  action  of  slan- 
der, but  it  is  not  necessary  that  it  be  proved ; 
when  once  the  slanderous  words  are  proved, 
malice  is  presumed.  However,  when  tbe 
words  alleged  to  be  slanderous  are  embraced 
in  the  class  of  privileged  communications, 
the  plaintiff  is  bound  to  prove  the  existence 
of  malice  as  the  real  motive  of  the  defend- 
ant's language.  Heeler  v.  Jackson,  64  Md. 
589,  2  Atl.  916. 

"A  privileged  communication  is  one  made,  in 
good  faith,  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or  in 
reference  to  which  he  has,  or  honestly  believes 
he  has,  a  duty,  to  a  person  baving  a  corre- 
Bponding  interest  or  duty,  and  which  contains 
matter  which,  without  the  occasion  upon  wuich 
it  is  made,  would  be  defamatory  and  action- 
able."   Newell  on  Defamation,  388. 

In  Oarrett  ▼.  Dickerson,  19  Md.  418,  It  was 
said: 

"The  only  effect  of  privilege  on  actionable 
words  is  to  rebut  the  legal  inference  or  pre- 
sumption of  malice,  and  to  that  extent  consti- 
tute a  good  defense  in  an  action  upon  them. 
The  question,  whether  words  sufficient  in  them- 
selves to  raise  the  legal  presumption  of  malice 
are  privileged  is  one  of  law,  determinable 
from  the  circumstances  leading  to  and  attend- 
ing their  utterance.  It  is  to  be  observed  that 
words  ascertained  to  l>e  privileged  as  matter 
of  law  still  involve  the  element  or  fact  of 
good  faith  in  speaking  them,  and  tbat  in  gen- 
eral evidence  of  any  act  or  circumstance  tend- 
ing to  show  the  want  of  good  faith  may  be 
offered  to  remove  the  protection  of  privilege, 
and  show  the  existence  of  malice." 

It  Is  a  question  for  tbe  court  to  decide,  in 
the  first  Instance,  whether  words  alleged  to 
have  been  slanderous  were  privileged  by  the 
occasion,  assuming  them  to  have  been  spoken 
In  good  faith,  without  malice,  and  In  the  be- 
lief that  they  were  true ;  and,  if  so  privileged, 
then  the  plaintiff  must  show  express  malice 
in  order  to  recover.  And  If  there  Is  any  evi- 
dence tending  to  prove  express  malice,  that 
question  should  be  submitted  to  the  Jury. 
Brow  T.  Hathaway,  13  Allen  (Mass.)  239; 
Fresh  v.  Cutter,  73  Md.  87,  20  Ati.  774,  10  L. 
B.  A.  67,  25  Am.  St  Rep.  575.  But  it  is  prop- 
er for  the  court  where  the  facts  are  contro- 
verted, to  instruct  the  jury  as  to  what  facts 
amount  to  privilege,  and  leave  it  to  the  jury 
to  determine  whether  those  facts  are  proved. 
Brinsfield  v.  Howeth,  107  Md.  278,  68  AtL  566, 
24  L.  B.  A,  (N.  S.)  583. 

"But  the  plaintiff  has  the  right  notwithstand- 
ing the  privileged  character  of  tile  communica- 
tion, to  go  to  the  jury,  if  there  be  evidence 
tending  to  show  actual  malice,  as  when  tbe 
words  unreasonably  impute  crime,  or  the  oc- 
casion of  their  utterance  ia  such  as  to  ii&dicate. 
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by  Ita  unneeessaiT  publicity  or  otherwise,  a 
purpose  wrongfully  to  defame  the  plaintiff. 
*  *  *  Expresaiona  in  ezcesa  of  what  the  oc- 
caaion  warrants  do  not  per  se  take  away  the 
privilege,  but  such  excess  may  be  evidence  of 
malice."     Freah  v.  Cutter,  supra. 

[S,  4]  Applying  tbio  above  principles  to  the 
facts  of  the  present  case.  It  is  plain  that  the 
occasion  of  the  utterance  of  the  slanderous 
words  was  such  as  to  throw  npon  the  appel- 
lant the  burden  of  showing  express  malice. 
We  are  also  of  the  opinion  that  the  court 
was  in  error  In  ruling  that  there  was  no 
evidence  tending  to  show  the  existence  of 
malice. 

Could  the  appellee  have  believed,  from  the 
facts  known  to  him,  that  the  appellant  was 
guilty  of  crime?  It  Is  true  he  had  a  bill  of 
sale  upon  the  com,  but  from  the  testimo- 
ny it  was  a  bill  of  sale  In  form  only.  It  was 
clearly  a  mortgage.  The  only  evidence  In 
the  case  shows  he  had  directed  the  appellant 
to  sell  the  com.  When  the  appellant  was  In 
the  act  of  carrying  out  this  direction  he  was 
accused  of  a  crime.  Therefore,  If  the  Jury 
should  find  from  the  evidence  that  the  accus- 
er did  not  believe  the  accusation  he  had 
made  was  true,  there  would  be  a  fact  from 
which  they  could  infer  malice.  The  use  of 
the  words,  "You  have  been  robbing  me  long 
enough,"  might  also  tend  to  show  malice.  If 
the  Jury  should  think  they  were  In  excess  of 
what  the  occasion  demanded.  Did  not  the 
facts  tend  to  show.  In  the  light  of  the  knowl- 
edge the  appellant  had,  that  It  was  an  un- 
reasonable Imputation .  of  crime?  If,  then, 
the  Jury  could  have  found  from  them  malice. 
It  was  not  for  the  court  to  pass  its  Judgment 
upon  them,  but  to  have  left  that  question  to 
be  determined  by  the  Jury,  with  proper  In- 
stmctlons  from  the  court 

Judgment  reversed,  and  new  trial  award- 
ed, with  ooBts  to  the  am>eUant 


(121  Md.  93) 

SCHNEIDEH  v.  TELLOTT,    (No.  62.) 

(Court  of  Appeals  of  Maryland.     June  26, 
1914.) 

1.  MONKT  Beobived  (I  IS*)  —  Plxadino  — 
Nabb. 

As  only  the  one  having  legal  title  to  the 
money  can  maintain  an  action  for  money  hnf, 
and  received,  the  count  of  the  narr.,  "(or  mone.-' 
had  and  received  by  defendant,  for  the-  use  oi 
the  state,"  in  an  action  by  an  individual  as 
taxpayer,  for  the  use  of  the  state,  cannot  be 
sustained. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  I  40;    Dec.  Dig.  |  13.*1 

2.  States  (t  168%*)— Acnow— Taxpayeb  Su- 
ing roB  State. 

A  taxpayer,  as  such,  has  no  right  to 
maintain  an  action  at  law,  for  the  use  of  the 
state,  for  money  which  defendant  received  as 
county  treasurer  for  fees  and  failed  to  turn 
over  to  the  state,  as  required  by  Const,  art 
IS,  i  1;  powers  in  reference  to  such  matters 
tjeing  vested  by  the  Constitution  and  Code  in 
various  officers. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  {  168%.*] 


Appeal  from  drcnlt  Court  of  Baltlioore 
County;  Frank  I.' Duncan,  Judge. 

Action  by  Frederick  J.  Schneider  against 
George  W.  Yellott  From  an  adverse  Judg- 
ment, plaintiff  am)eals.    AflSrmed. 

Argued  before  BOTD,  C.  J.,  and  BBISCOB, 
THOMAS,  UBNEB,  8TOCKBRIDGB.  and 
CONSTABLE,  JJ, 

John  Holt  Bichardson,  of  Baltimore  (George 
Washington  Williams,  of  Baltimore,  on  the 
brief),  for  api>ellant  John  I.  Xellott,  of  Tow- 
son,  for  appellee. 

BOTD,  O.  J.  A  demurrer  to  the  narr.  filed 
In  this  case  was  sustained,  and,  the  plaintiff 
having  declined  to  amend,  Judgment  for  the 
defendant  for  costs  was  entered.  From  that 
Judgment  this  appeal  was  taken  by  the  appel- 
lant, the  plaintiff  below.  The  narr.  la  as  fol- 
lows: 

"Frederick  J.  Schneider,  a  resident  and  tax- 
payer of  Baltimore  county  and  state  of  Mary- 
land for  more  than  25  years  past,  for  the  use 
of  the  state  of  Maryland,  sues  George  W.  Yel- 
lott  for  money  payable  by  the  defendant  to  the 
state  of  Maryland:  0.)  For  money  had  and 
received  by  the  defendant,  for  the  use  of  the 
state  of  Maryland;  (2)  and  for  that  the  defend- 
ant, George  W.  Xellott,  was  duly  elected  and 
qualified  as  treasurer  of  Baltimore  county,  for 
the  terms  from  December  1,  1889,  to  November 
30,  1891,  and  from  December  1,  1895,  to  No- 
vember 30,  1887,  an  office  created  by  and  ex- 
isting under  the  Constitution  and. laws  of  the 
state  of  Maryland,  and  that  as  such  treasurer 
he  received  into  his  hands  and  appropriated 
to  his  own  use  divers  sums  of  money_  arising 
from  fees  and  other  emoluments  of  said  office, 
and  failed  and  neglected  to  account  for  the  same 
to  the  state  of  Maryland,  as  required  by  the 
Constitution  of  the  state  of  Ifaryland.  And 
the  plaintift  daims  $30,000." 

[1]  We  do  not  understand  upon  what  prin- 
ciple the  first  count  could  be  sustained.  The 
form  of  the  count  In  the  Code  Is,  "Money  re- 
c^ved  by  the  defendant  for  the  u*e  of  the 
plaintitf'  (article  75,  i  24,  subsec.  6),  while  the 
count  In  the  narr.  is,  "For  money  had  and  re- 
ceived by  the  defendant  for  the  Me  of  the 
state  of  Maryland,"  and  both  counts  of  the 
narr.  are  preceded  by  the  statement  "for 
money  payable  by  the  defendant  to  the  state 
of  Maryland."  In  spealdng  of  persons  entitled 
to  sue  for  money  had  and  received,  the  gener- 
al principle  is  thus  stated  In  27  Cyc.  868: 

"It  is  only  one  having  the  legal  title  to  the 
money  in  whose  favor  the  law  raises  a  promise 
to  pay,  and  who  may  maintain  ar  action  for 
money  had  and  received;  the  fact  that  the 
money  belongs  to  plaintiff  is  the  theory  on 
which  such  action  is  maintainable." 

[2]  The  demurrer  was  to  the  whole  narr., 
and  not  to  each  count,  and  as  It  la  clear  that 
the  plaintiff  could  not  recover  on  the  first 
count,  we  will  consider  the  second,  which  Is 
a  special  one,  setting  out  more  particularly 
the  plaintiff's  alleged  cause  of  action. 

We  will  not  stop  to  determine  whether  the 
second  count  Is  technically  defective  In  pre- 
senting the  appellant's  contention,  as  we  un- 
derstand what  that  is  from  the  oral  argument 
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and  the  brief  of  his  attorney.  Be  contends 
that  the  appellee  as  treasurer  of  Baltimore 
county  was  subject  to  the  provisions  of  sec- 
tion 1  of  article  16  of  the  Constitution,  and 
was  consequently  required  to  pay  over  to  the 
state  treasurer  all  sums  of  money  received  by 
him  from  fees  and  other  emoloments  in  ex- 
cess of  $3,000  and  the  expenses  of  his  office. 
As  we  gather  from  the  argument,  the  appel- 
lant intended  by  his  narr.  to  allege  that  the 
appellee  bad  received  such  excess,  but  had 
not  paid  it  over,  although,  strictly  speaking, 
it  might  only  mean  that  the  appellee  failed 
and  neglected  to  file  his  account  with  the 
comptroller,  as  required  by  that  section  of  the 
Constitution,  whether  there  was  an  excess  or 
not.  But  assuming  that  It  means  that  the  ap- 
pellee did  receive  such  excess,  and  did  not 
pas  it  over,  the  principal  question  to  be  de- 
termined is  whether  the  plaintlflF  as  a  tax- 
payer has  the  right  to  maintain  an  action  at 
law  for  such  excess,  for  the  use  of  the  state 
of  Maryland. 

It  cannot  be  denied  that  there  is  no  prece- 
dent in  this  state  to  support  such  an  action. 
The  appellant  has  cited  such  cases  as  Hol- 
land V.  Baltimore,  11  Md.  186,  69  Am.  Dec 
195;  Balthnore  v.  OiU,  31  Md.  375;  BalU- 
more  v.  Keyser,  72  Md.  106, 19  Atl.  706;  Pack- 
ard r.  Hayes,  94  Md.  233,  61  Atl.  32,  as  weU  as 
some  others  In  this  state  and  quite  a  num- 
ber from  elsewhere,  but  regardless  of  the  dis- 
similarity between  those  cases  and  this  one 
in  other  respects,  every  one  of  those  In  this 
state  cited  by  him  was  in  equity,  as  were  all 
of  those  dted  from  out  of  the  state,  unless 
perhaps  in  a  few  instances  where  they  were 
brought  tinder  the  Code  system,  or  under 
some  special  statute.  Of  course  it  does  not 
necessarily  follow  that  because  there  is  no 
precedent  for  a  suit  it  cannot  be  maintained, 
but  the  total  lack  of  precedents  in  suits  at 
law,  and  the  fact  that  all  cases  in  which  the 
subject-matter  was  even  in  a  remote  degree 
analogous  to  that  under  consideration  were 
brought  in  equity,  would  at  least  be  very  sug- 
gestive of  a  concurrence  of  opinion  on  the 
part  of  the  bar  that  an  action  at  law  would 
not  lie.  Many  reasons  might  be  suggested 
Why  sndi  an  one  as  this  would  not  be,  and 
could  not  be,  permitted  under  our  system.  In 
the  first  place,  the  plaintiff  has  no  more  right 
to  sue  than  any  other  taxpayer  in  the  state 
of  Maryland,  resident  or  nonresident,  cor- 
porate or  individual.  Hence,  If  the  appel- 
lee owes  the  state  of  Maryland  and  the  plain- 
tiff can  sue  in  his  own  name  for  the  use  of 
the  state,  every  other  taxpayer  can  do  so, 
and,  instead  of  there  being  one,  there  might 
be  many  such  suits  against  a  public  officer, 
even  if  eventually  he  could  show  there  was 
no  merit  In  them.  Such  suits  might  be  insti- 
tuted for  the  purpose  of  discrediting  the  de- 
fendant as  a  candidate  for  some  office  at  an 
election  to  be  held  by  the  people,  on  account 
of  some  personal  animosity  to  him  or  for  oth- 
er equally  unmeiitorious  cause. 

Again,  if  a  taxpayer  has  a  right  to  sue,  he 


has  the  right  to  control  his  suit  One  ndght 
docket  a  case  and  then  continue  it  as  long  as 
he  and  the  defendant  saw  proper,  unless  it 
could  be  disposed  of  under  some  rule  or  prac- 
tice of  the  court  He  might  sue  for  the  pur- 
pose of  Inducing  the  representatives  of  the 
state  not  to  sue  until  his  case  was  deter- 
mined. But  if  be  could  get  judgment,  who 
would  collect  it,  who  would  enter  it  satisfied, 
if  paid?  Is  the  taxpayer,  or  the  taxpayer's 
attorney,  to  be  permitted  to  collect  the  state's 
money?  If  so,  the  state  would  have  no  secu- 
rity for  it,  other  than  the  personal  liability 
of  the  one  collecting  it.  The  state's  attorney, 
state  treasurer,  comptroller,  and  other  officers 
handling  the  state's  funds  are  required  to 
give  bond,  but  if  the  theory  of  the  appellant 
be  (wrrect,  that  might  be  rendered  useless  in 
such  cases  by  having  a  taxpayer  institute  the 
suit 

The  bond  of  an  officer  owing  the  state 
money  under  these  provisions  of  the  Consti- 
tution is  Uable  (Vansant  v.  State,  96  Md.  110, 
63  Atl.  711),  but  can  it  be  possible  that  a  tax- 
payer can,  as  such,  institute  and  prosecute  a 
suit  on  the  bond?  If  suit  is  brought  on  the 
bond,  It  must  be  in  the  name  of  the  state,  as 
It  is  given  to  the  state  If  every  taxpayer 
in  the  state  had  the  right  to  sue  the  bond,  re- 
gardless of  his  motive  in  suing,  it  would  prob- 
ably materially  Increase  the  cost  of  bonds,  if 
corporate  security  be  given,  and  cause  individ- 
uals to  hesitate  to  go  on  them.  But  It  cannot 
be  contended  that  a  taxpayer  would  have  the 
right  to  use  the  name  of  the  state  and  sue  on 
the  bond,  and  yet  the  officer  owing  the  state 
might  be  financially  worthless. 

But  If  he  cannot  sue  on  the  bond,  how  can 
he  sue  the  officer  in  assumpsit?  The  rule  of 
law  in  such  an  action  is  that  the  money  Is 
due  the  plaintiff.  When  a  suit  is  brought  by 
A.  to  the  use  of  B.,  it  Is  because  there  Is 
something  claimed  to  be  due.  or  which  was 
due,  A.  by  the  defendant  If  A.  transfers  a 
debt  due  him  to  B.,  B.  can  sue  in  A's  name 
for  use  of  B.,  or,  if  assigned  as  required  by 
the  statute,  he  can  sue  in  his  own  name,  but 
In  this  case  there  was  nothing  due  the  appel- 
lant by  the  appellee,  and  yet  he  sued  In  his 
own  name  for  the  use  of  the  state.  A  stock- 
holder of  a  private  corporation  could  as  well 
sue  at  law  in  his  own  name  to  recover  a  debt 
due  the  corporation,  and  for  his  right  to  sue 
rely  on  the  fact  that  he  had  entered  the  case 
to  the  use  of  the  corporation.  The  debtor  could 
undoubtedly  defeat  such  an  aiction  on  the 
ground  that  he  never  owed  the  legal  plaintiff. 
There  Is  nothing  expressly  or  impliedly  due 
the  appellant  by  the  appellee,  so  far  as  this 
narr.  discloses,  and  If  the  appellant  could 
sue  on  the  theory  that  he  as  taxpayer  had 
sustained  some  loss,  and  he  sued  for  that,  as 
the  money  is  due  the  state  every  taxpayer  in 
the  state  would  likewise  be  entitled  to  his 
portion.  That  would  not  only  require  an  ac- 
counting which  would  be  tedious  and  expen 
slve,  but  unless  the  amount  due  was  a  very 
large  sum,  and  the  plaintiff  as  exceedingly 
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large  taxpayer,  the  drcnlt  court  would  not 
have  Jurisdiction,  as  the  portion  he  would 
be  entitled  to  would  In  all  probability,  not  to 
say  certainly,  be  less  than  the  amount  re- 
quired to  give  that  court  Jurisdiction. 

Other  reasons  might  be  given  to  show  why 
It  would  not  be  wise  or  desirable  to  permit 
such  suits  to  be  brought,  but  regardless  of 
any  question  of  expediency  or  inconvenience, 
we  need  only  determine  In  this  case  whether 
the  allegations  of  the  narr.  show  any  right 
in  the  plaintiff  for  which  he  can  sue.  That 
they  do  not  can  admit  of  no  question,  as  the 
simple  but  decisive  answer  is,  that  they  show 
no  right  in  the  plaintiff  to  the  funds  in  ques- 
tion, and  he  has  no  authority  to  collect  them 
for  the  use  of  the  state  or  for  any  other  pur- 
pose. The  section  of  the  Ck)nstltution  relied 
on  by  the  appellant  in  terms  provides  that 
"such  officer  shall  be  subject  to  suit  iy  the 
ttate  for  the  amount  that  ought  to  be  paid 
into  the  treasury."  Section  2  of  article  6  of 
the  C!onstitntion  provides  that  the  comptroller 
shall  "superintend  and  enforce  the  prompt 
collection  of  all  taxes  and  revenue;  adjust 
and  settle,  on  terms  prescribed  by  law,  with 
delinquent  collectors  and  receivers  of  taxes 
and  state  revenue."  By  section  37  of  article 
10  of  the  Code  the  comptroller  is  authorized 
and  empowered  to  adjust  and  settle  the  claims 
of  the  state  against  collectors  or  receivers  of 
public  money  and  their  sureties,  and  against 
corporations  and  Individuals  who  may  be  in- 
debted to  the  state  in  all  cases  where  said 
claims  accrued  prior  to  and  including  the  year 
1910  (as  amended  by  chapter  574  of  Laws  of 
1012)  on  the  terms  therein  named,  and  by  sub- 
sequent sections  of  that  article  of  the  Code 
he  Is  authorized  to  employ  an  attorney  or  at- 
torneys in  settlement  of  such  clalma  Sec- 
tion 12  of  article  6  of  the  Constitution  pro- 
vides that: 

"The  state's  attorney  in  each  county,  and 
the  city  of  Baltimore,  shall  have  authority 
to  collect,  and  give  receipt.  In  the  name  of 
the  state,  for  such  sums  of  money  as  may  be 
collected  by  him,  and  forthwith  make  return 
of  and  pay  over  the  same  to  the  proper  ac- 
counting officer." 

Amongst  other  duties  of  the  Attorney  Gen- 
eral section  3  of  article  5  provides  that: 

"He  shall  aid  any  state's  attoi-nej  in  -  pros- 
ecuting any  suit  or  action  broufrht  by  the  state 
in  any  court  of  this  state,  and  be  shall  com- 
mence and  prosecute  or  defend  any  suit  or 
action  in  any  of  said  courts,  on  the  part  of  the 
state,  which  the  General  Assembly,  or  the  Gov- 
ernor, acting  according  to  law,  shall  direct  to 
be  commenced,  prosecuted  or  defended." 

Section  9  of  article  2  provides  that  the 
Governor  "shall  take  care  that  the  laws  are 
faithfully  executed,"  and  by  section  1  of  arti- 
cle 15  he  is  authorized  to  declare  the  office 
vacant  if  any  officer  subject  to  its  provisions 
fails  to  comply  with  them  for  the  period  of 
30  days  after  the  expiration  of  each  and  every 
year  of  his  term.  The  Legislature  has  large 
powers  in  reference  to  settlements  and  collec- 
tions of  claims  due  the  state.  It  would  be  a 
reflection  on  these  officers  of  the  state  of 


Maryland  to  permit  private  parties  to  come 
Into  court  and  undertake  to  perform  their  du- 
ties ;  certainly  unless  there  was  some  ground 
shown  for  such  action.  There  could  therefore 
not  be  the  reason  even  in  courts  of  equity  for 
permitting  taxpayers  to  Interpose  in  matters 
In  which  the  state  Is  Interested  that  there 
may  be  In  cases  of  municipalities.  The  the- 
ory on  which  courts  of  equity  have  acted  in 
cases  against  municipalities  is  very  similar 
to  that  which  has  caused  them  to  give  relle' 
to  stockholders  In  private  corporations.  I' 
the  action  of  either  directors  or  stockholders 
Is  ultra  vires,  fraudulent,  or  Illegal,  courts  o' 
equity  may  give  relief  to  a  stockholder  on  the 
ground  that  the  directors  or  majority  of  stock- 
holders were  parties  to  such  unlawful  action, 
or  that  the  circumstances  are  such  that  11 
was  apparent  that  they  would  not  do  their 
duty  to  the  minority.  So  it  may  be  with  the 
governing  boards  or  officers  of  cities,  towns, 
or  counties.  If  they  are  guilty  of  sudi  con- 
duct— especially  If  for  their  own  benefit — 
and  courts  of  equity  may  give  taxpayers  re- 
lief, to  prevent  the  consummation  of  ultra 
vires,  fraudulent  or  illegal  acts,  or  it  may  be 
under  some  circumstances  to  recover  funds 
misappropriated  or  illegally  retained.  In 
such  a  case  It  would  be  proper,  and  certalnlj 
In  most,  if  not  all,  cases  necessary  to  make 
the  corporation,  public  or  private,  a  party  tu 
the  bill,  and  that  of  Itself  Is  sufficient  to  sug- 
gest the  impropriety  of  private  parties  pro- 
ceeding where  the  state  is  concerned,  as  of 
course  the  state  cannot  be  sued  without  its 
consent  The  Legislature  could  give  its  con- 
sent to  such  suit,  but  it  would  be  simpler  and 
more  effective  for  it  to  appoint  special  attor- 
neys to  collect,  adjust,  or  settle  such  claims, 
if  there  was  any  necessity  for  such  action. 

But  there  can  be  no  possible  reason  why  the 
officers  of  the  state.  In  whom  such  powers  are 
vested  In  reference  to  such  matters  as  are 
above  referred  to,  should  be  Interfered  with. 
They  are  fully  capable  of  taking  care  of  the 
state's  Interests,  and  it  Is  not  suggested  thai 
they  have.  In  any  way,  been  parties  to  or 
profited  by  the  appellee's  failure  to  return  the 
excess,  if  there  was  any.  It  would  require 
even  a  court  of  equity  to  go  much  further 
than  that  court  has  yet  gone  in  this  state,  or 
elsewhere,  so  far  as  brought  to  our  notice,  II 
taxpayers  be  permitted  to  sue  for  the  recovery 
of  such  funds  as  are  now  under  considera- 
tion. There  is  still  more  reason  why  such  an 
action  at  law  as  this  cannot  be  maintained. 

We  have  not  thought  it  necessary  to  pas.s 
on  the  question  argued  by  the  appellant — 
whether  an  act  of  the  assembly  passed  in 
1914,  attempting  to  release  the  appellee  and 
others  from  the  claims  of  the  state  Is  valid — 
as  we  are  satisfied  that  the  plaintiff  has  no 
standing  in  court  to  sue,  regardless  of  that 
act,  and  we  have  not  been  furnished  with  a 
copy  of  It,  but  the  objection  to  the  validity  of 
the  act  urged  in  argument  only  shows  how 
much  safer  it  is  to  leave  such  matters  In 
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charge  of  those  to  whom  the  Constitution  and 
laws  of  the  state  give  control  over  them,  rath- 
er than  permit  others  to  interfere.  It  the 
Governor  approved  the  act  spoken  of,  It  would 
be  extremely  technical  to  hold  that  It  was  in- 
valid merely  because  It  did  not  appear  on  the 
face  of  It,  either  that  the  release  was  recom- 
mended by  the  Governor  or  officers  of  the 
Treasury  Department,  or  that  such  recom- 
mendation should  be  obtained  before  the  re- 
lease would  take  effect  The  Constitution 
does  not  require  the  fact  of  the  recommenda- 
tion to  appear  on  the  face  of  the  act,  and  if 
it  be  permissible  to  provide  (as  is  indicated 
in  Montague  v.  State,  54  Md.  489)  that  such 
a  recommendation  be  obtained  l)efore  the  re- 
lease shall  take  effect.  If  the  Governor  ap- 
proves the  act,  it  would  be  a  useless  proceed- 
ing for  him  to  then  sign  a  recommendation. 
His  approval  of  the  act  ought  to  be  enough. 

In  order  that  there  be  no  misapprehension 
as  to  that,  we  will  add  that  In  referring  above 
to  motives  that  might  influence  taxpayers, 
we  did  not  intend  to  apply  what  is  said  to  the 
appellant,  and  of  course  not  to  his  attorney. 
We  have  no  knowledge  of  their  motives,  and 
have  nothing  to  do  with  them  in  this  case, 
but  we  said  what  we  did  to  show  what  might 
be  the  result  if  any  taxpayer  could  prosecute 
such  a  suit.    The  Judgment  vrlll  be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs. 

(124  Hd.  n) 

HART  T.  XiEITCH.     (No.  64.) 

((3onrt  of  Appeals   of   Maryland.     June  26, 
1914.) 

1.  Malicious   Pbosecution   (J  71*)  —  Pbob- 
ABLK  Causb— Question  fob  Jubt. 

In  an  action  for  malicious  prosecution  ev- 
idence held  to  require  submission  of  the  ques- 
tion of  probable  cause,  and  therefore  plaintiff's 
right  to  recover,  to  the  Jury. 

[Ed.  Note.— For  other  coses,  see  Malicious 
Prosecution,  Cent  Dig.  U  160-167;  Dec.  Dig. 
I  Tl.*| 

2.  Appeai.  and  Ebbob  (i  1033*)  —  Inbtbuc- 

TIONS — PBEJUDICB. 

Where,  in  an  action  for  malicious  prosecu- 
tion, one  count  of  plaintiff's  declaration  al- 
lied that  after  hearing  of  the  charge  before 
a  magistrate  and  the  dismisBal  thereof,  de- 
fendant went  before  the  grand  jury  and  tried 
there  to  have  plaintiff  indicted  for  the  same 
offense,  defendant  was  not  prejudiced  by  an 
instruction  for  plaintiff,  declaring  that  if  the 
jury  found  that  defendant  charged  plaintiff  with 
larceny,  procured  his  arrest  etc.,  and,  after 
his  discbarge  went  before  the  grand  jury  as  al- 
leged, etc.,  the  verdict  should  be  for  plaintiff, 
in  that  defendant's  appearance  before  the  grand 
jury  was  no  part  of  the  prosecution,  since  such 
provision  at  most  placed  on  plaintiff  a  great- 
er burden  than  he  was  required  to  bear. 

TEd.  Note.— For  othnr  cases,  see  Appeal  and 
Error,  Cent  Dig.  if,  4052-4062;  Dec.  Dig.  i 
1033.*] 

3.  Tbial  ({  253*)— Rkquested  (3habob— Elx- 
MENT9  OF  Cause  of  Action. 

Where  a  prayer  instructs  that  plaintiff  is 
entitled  to  recover  if  certain  facts  are  found 
to  exist,  its  effect  is  to  withdraw  from  the 
jury  all  facts  other  than  those  specified,  and  j 


the  instruction  will  be  held  erroneous  if  the 
facts  excluded  admit  of  a  conclusion  different 
from  the  one  to  which  it  is  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  ii  613-623;  Dec.  Dig.  (  253.*] 

4.  Malicious  Pbosxootioii  (|  60*)— Mauob 

— Evidence. 

In  a  suit  for  malicious  prosecution,  plain- 
tiff was  entitled  to  have  the  jury  consider,  on 
the  question  of  malice,  evidence  that  after 
plaintiff  had  been  discharged  by  a  committing 
magistrate  defendant  further  continued  the 
prosecution  by  going  before  the  grand  Jury  and 
attempting  to  have  plaintiff  indicted. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  |f  138-14S;    Dec.  Dig. 

Appeal  from  Baltimore  C^urt  of  Ocmiiiimmi 
Pleas;  John  J.  Dobler,  Judge. 

Action  by  Joseph  A.  Leltch  against  Walter 
H.  Hart  Judgment  for  plaintifl,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  BOXD,  O.  J.,  and  BURKE, 
THOMAS,  URNER,  and  STOCKBRIDGB,  J  J. 

William  li  Bawls,  of  Baltimore  (Robert 
Moss,  of  AnnapoUs,  on  the  brief),  for  appel- 
lant A.  Theodore  Brady,  of  Annapolis  (Wil- 
liam B.  Smith,  of  Baltimore,  on  the  tvl^,  for 
appellee. 

URNER,  J.  The  appeal  in  this  case  Is  from 
a  Judgment  recovered  by  the  appellee  against 
the  appellant  in  a  suit  for  malicious  prosecu- 
tion. It  was  alleged  In  the  declaration  that 
the  appellant  procured  the  appellee's  arrest 
by  charging  him  on  oath  before  a  Justice  of 
the  peace  with  the  larceny  of  certain  build- 
ing material,  valued  In  the  affidavit  at  the 
sum  of  95,  and  that  after  the  charge  had  been 
heard  and  dismissed  by  the  magistrate  an 
unsuccessful  effort  was  made  by  the  appel- 
lant to  secure  action  by  the  grand  Jury  on 
the  same  accusation.  The  principal  conflict 
in  the  evidence  was  In  reference  to  the  ques- 
tion as  to  whether  there  was  prol>able  cause 
for  the  prosecution.  A  house  belonging  to 
the  appellant  was  being  remodeled  and  some 
weatberboardlng  had  been  removed  from  an 
outbuilding  with  a  view  to  Its  being  used 
elsewhere  in  the  course  of  the  work.  Most 
of  this  material  disappeared  overnight  The 
appellant  testified  that  he  found  some  of  It 
In  the  appellee's  yard,  which  adjoined  the  lot 
occapled  by  the  house  being  repaired.  This 
was  denied  by  the  appellee,  who  Insisted  that 
nothing  had  been  brought  to  his  yard  from 
the  appellant's  premises  except  some  broken 
and  useless  pieces  of  wood,  which  had  beea 
given  him  by  the  contractor  In  charge.  There 
was  no  claim  that  any  of  the  weatberboard- 
lng was  included  in  the  gift  It  was  In  good 
condition,  and  could  be  readily  Identified. 
The  disputed  issue  of  fact  was  whether  a 
part  of  It  had  been  found  on  the  appellee's 
premises.  Upon  this  question  the  parties  and 
their  respective  witnesses  were  In  absolute 
contradiction.  As  to  the  other  features  of 
the  case  there  was  practically  no  controversy 
in  the  evidence.    It  was  proven  that  the  ap- 
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pellant,  before  swearing  oat  fhe  warrant,  had 
consulted  his  counsel,  who  advised  such  a 
'Course  of  action.  The  proof  further  stiowa 
that  after  the  magistrate  had  dismissed  the 
■case  the  appellant  reported  that  result  to  his 
-counsel,  who  told  him  to  lay  the  matter  he- 
lore  the  state's  attorney,  as  it  was  still  open 
for  investigation.  This  advice  was  followed, 
and  the  appellant  subseqnently  appeared  and 
testified  before  the  grand  J1U7  in  response  to 
Its  summons.  The  consideration  by  that  body 
•of  the  evidence  presented  led  to  a  second  dis- 
missal of  the  charge. 

[1]  At  the  close  of  the  trial  instructions 
were  granted  at  the  request  of  the  defendant, 
■declaring  the  burden  of  proof  to  be  on  the 
jplaintifl  to  show  that  there  was  an  absence 
■of  probable  cause  for  the  prosecution,  and 
that  the  defendant  acted  with  malice,  and 
directing  a  verdict  for  the  defendant  if  the 
Jury  should  find  that  he  did  not  act  mali- 
ciously in  the  premises,  but  under  the  advice 
of  counsel,  after  making  to  the  latter  a  full 
disclosure  of  all  the  material  facts,  or  if  the 
f  rosecution  was  Instituted  under  such  cir- 
cumstances as  would  have  induced  a  reason- 
Ab\e  and  dispassionate  man  to  have  under- 
^ken  It  from  public  motives.  There  was  also 
an  Instruction,  at  the  defendant's  instance, 
that  if  the  Jury  should  find  from  the  evidence 
that  the  defendant  found  in  the  plaintifTs 
.yard  building  material  which  the  defendant 
had  learned  from  his  contractor  had  been 
taken  or  removed  by  some  unknown  person 
from  the  premises  of  the  defendant  on  the 
preceding  night,  then  there  was  probable 
cause  for  the  prosecution,  and,  further,  that 
to  constitute  probable  cause,  it  was  not  nec- 
essary that  the  plaintiff  should  have  been  In 
l&ct  guilty  of  the  alleged  crime,  but  it  was 
■enough  for  the  defendant's  Justification  if  the 
Jury  should  find  that  he  had  reasonable 
ground  to  believe  that  the  plaintiff  was  guilty 
■of  the  offense  charged.  The  court  below  had 
no  alternative,  under  the  evidence,  but  to  re- 
fuse prayers  offered  for  the  purpose  of  hav- 
ing the  case  withdrawn  from  the  Jury.  The 
instructions,  however,  to  which  we  have  Just 
referred  were  as  full  and  favorable  as  could 
be  reasonably  proposed  for  the  submissitm  of 
■the  theories  advanced  by  the  defense. 

[2]  The  only  question  we  are  asked  to  de- 
termine is  raised  by  the  defendant's  excep- 
tion to  the  granting  of  the  plaintUI's  first 
prayer  which  was  to  the  effect  that  if  the 
Jury  should  find  from  the  evidence  that  the 
defendant  swore  out  a  warrant  before  a  Jus- 
tice of  the  peace,  charging  the  plaintiff  with 
the  crime  of  larceny,  and  further  find  that 
on  such  warrant  the  plaintiff  was  arrested 
and  placed  under  his  personal  recognizance 
for  his  appearance  at  the  time  set  for  the 
liearing,  and  that  he  appeared  before  the  Jus- 
tice of  the  peace  at  the  time  so  fixed,  and  that 
4ifter  a  hearing  the  charge  was  dismissed  for 
want  of  BUllicient  evidence  to  hold  him  for 
the  action  oC  the  grand  Jury,  and  if  they 
:should  further  find  that  the  defendant  "ap- 


peared before  the  grand  furj/  of  Anne  Arun- 
del county  and  tried  there  to  have  the  plain- 
tiff indicted  for  the  tame  offense  for  tohidh 
he,  the  plaintiff,  wa»  exonerated  hy  the  said 
Justice  of  the  peace,"  and  should  further  find 
that  the  defendant  aided  in  procuring  the  ar- 
rest and  prosecution  of  the  plaintiff  under 
such  circumstances  as  would  not  have  induc- 
ed a  reasonable  and  dispassionate  man  to 
have  undertaken  it  from  public  motives,  then 
there  was  no  probable  cause  for  the  prosecu- 
tion, and  the  Jury  could  infer,  in  the  absence 
of  sufiicient  proof  to  satisfy  them  to  the  con- 
trary, that  such  prosecution  was  malicious  in 
law,  and  their  verdict  might  be  for  the  plain- 
tiff. This  prayer  is  said  to  be  objectionable  * 
because  it  Includes  the  clause  we  have  ital- 
icized. The  theory  of  the  objection  is  that  the 
appearance  of  the  defendant  before  the  grand 
Jury  cannot  be  properly  treated  as  the  basis  of 
a  suit  for  malidouB  prosecution.  It  is  argued 
that  the  testimony  of  the -defendant  before 
the  grand  Jury  could  not  be  regarded  as  a 
continuation  of  the  prosecuticm  he  had  set  in 
motion  before  the  magistrate,  because  that 
proceeding  had  been  finally  terminated  by  a 
dismissal  of  the  charge^  It  was  then  urged 
that,  in  view  of  the  failure  of  the  grand  Jury 
to  indict,  and  of  the  fact  that  the  plaintiff 
was  not  arrested  pending  its  investigation,  the 
preferment  of  the  charge  to  that  body  was  not 
the  commencement  of  a  new  prosecution  for 
which  he  could  be  held  liable:  The  decisions 
are  not  in  accord  as  to  what  are  the  essential 
elements  of  a  prosecution  within  the  meaning 
of  the  law  pertaining  to  actions  of  this  na- 
ture. The  diversity  of  Judicial  opinion  on  the 
subject  is  illustrated  by  the  dtationa  in  26 
Cyc.  10,  and  in  the  case  note  to  Ilitchell  v. 
Donanski,  9  L.  R.  A.  (N.  S.)  171.  In  Bartlett 
V.  Christhilf,  69  Md.  231,  14  Afl.  618,  it  was 
held  that  an  action  for  the  malicious  abuse 
of  eivil  process  could  not  be  maintained 
"where  there  has  been  no  wrongful  depriva- 
tion of  liberty  or  no  illegal  seizure  of  proper- 
ty." But  we  do  not  find  It  necessary  to  de- 
cide in  this  case  whether  the  same  principle 
is  applicable  to  a  suit  for  a  malicious  prose- 
cution based  upon  a  diarge  of  crime.  If  we 
assume  for  the  purposes  of  the  decision  that 
the  proceeding  before  the  grand  Jury  did  not 
amount  to  a  prosecution  to  such  an  extent  aa 
to  make  the  defendant  amenable  to  suit  <hi 
account  of  his  participation,  even  if  he  acted 
with  Qiallce  and  without  probable  cause,  we 
are  nevertheless  unable  to  hold  that  the  ref- 
erence to  this  feature  of  the  case  in  the  plain- 
tift"'8  first  prayer  was  reversible  error. 

[3]  The  clause  of  which  the  defendant  com- 
plains was  apparently  Inserted  to  make  it 
conform  to  a  count  in  the  declaration  which 
included  a  similar  statement.  A  separate 
granted  prayer,  in  conformity  with  the  theory 
of  another  count,  omitted  any  allusion  to  the 
appearance  of  the  defendant  before  the  grand 
Jury,  and  made  a  verdict  for  the  plaintiff  de- 
pend upon  the  finding  of  a  maUcious  and  un- 
successful prosecution  before  the  Justice  of 
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'  tlie  pe&ce.  The  expression  to  wbidi  objection 
Is  made  could  bare  been  omitted  wltbout 
any  impairment  of  tbe  completeness  and  effi- 
cacy of  tbe  Inatmctlon  as  a  basis  of  recovery. 
The  question  we  have  to  decide,  however,  is 

■not  whether  the  disputed  reference  was  essen- 
tial to  the  plaintiff's  case,  but  whether  it  was 
erroneous  and  prejudicial  to  tbe  defense.  Its 
practical  effect  was  simply  to  Impose  an  addi- 
tional and  possibly  unnecessary  condition  up- 
on tbe  plaintiflrs  right  to  a  verdict  by  making 
it  dependent  upon  a  finding  that  the  defendant 
bad  tried  without  success  to  procure  an  in- 
dictment by  tbe  grand  jury.  Tbe  elimination 
of  this  portion  of  the  prayer  would  not  have 
placed  the  defendant  in  a  better  position  to 
resist  the  plaintiff's  recovery.  There  is  in  the 
instruction  no  segregation  of  facts  to  tbe  ex- 
clusion of  others  upon  which  tbe  defendant 
might  have  relied  for  a  verdict  in  bis  favor. 
Where  a  prayer  Instructs  the  jury  that  the 
plaintiff  is  entitled  to  recover  If  certain  facts 
are  fonnd  to  exist,  its  effect  is  to  withdraw 
from  the  consideration  of  the  jury  all  facts 
other  than  those  specified,  and  the  rale  is 
that  the  prayer  is  erroneous  if  the  facts  which 
it  excludes  admit  of  a  conclusion  different 
from  the  one  to  which  it  is  directed.  Dolby 
T.  Laramore,  121  Md.  624,  89  Atl.  442;  Singer 
Co.  V.  Lee,  105  Md.  663,  66  Atl.  628;  Corbett 
V.  Wolford,  84  Md.  426,  35  AtL  1088.  There 
Is  no  conflict  in  tbe  evidence  as  to  the  nature 
and  extent  of  the  plaintiff's  efforts  to  further 

*  the  prosecution,  and  the  prayer  did  not  dis- 
regard any  conditions  which  might  have  af- 
fected that  issue.  Upon,  the  undisputed  proof 
the  jury  CQuld  not  avoid  finding  that  the  de- 
fendant appeared  and  testified  before  the 
grand  jury  for  the  purpose  indicated.  The 
only  practical  controversy  in  the  case  related 
to  the  question  as  to  whether  there  was  prob- 
able cause  for  the  prosecution,  and  the  allu- 
sion in  the  prayer  to  another  feature  of  the 
case,  as  to  which  there  was  no  contradiction, 
while  it  may  have  been  superfluous,  could 
not  Injure  tbe  defendant  on  tbe  single  issue 
as  to  tbe  right  of  recovery  with  which  tbe 
prayer  was  concerned. 

[4]  It  Is  earnestly  argued,  however,  that 
the  part  of  the  plaintiff's  first  prayer  under 
consideration  was  prejudicial  to  the  defend- 
ant because,  in  effect,  it  incorporated  the 
grand  jury  episode  in  the  plaintiff's  cause  of 
action,  and  thereby  enlarged  the  basis  upon 
which  damages  could  be  awarded  under  bis 


third  prayer  which  Instracted  the  Jury  that 
if  they  should  find  for  the  plaintiff,  they  were 
"at  liberty  to  take  into  consideration  all  tbe 
circumstances  of  the  case  and  award  such 
damages  as  will  not  only  compensate  the 
plaintiff  for  the  wrong  and  indignity  he  has 
sustained  in  consequence  of  the  defendant's 
wrongful  act,  but  may  also  award  exemplary 
and  punitive  damages  as  punishment  to  the 
defendant  for  such  wrongful  act"  The  plain- 
tiff was  entitled  to  have  the  jury  consider,  as 
refiectlng  upon  the  question  of  malice,  other 
evidence  of  the  defendant's  interest  in  the 
prosecution,  independent  of  the  particular 
conduct  upon  which  a  valid  cause  of  action 
could  be  predicated.  Mertens  v.  Mueller,  119 
Md.  525,  87  AtL  501.  The  prayer,  which  was 
in  tbe  usual  form  and  unobjectionable,  per- 
mits the  jury  to  take  into  consideration  all 
the  circumstances  of  tbe  case  in  determining 
upon  tbe  amount  of  the  verdict  There  was 
such  a  close  relation,  in  point  of  time  and 
otherwise,  between  the  defendant's  action  be- 
fore the  justice  of  the  peace  and  his  appear- 
ance before  the  grand  jury,  that  the  latter 
occurrence,  even  if  it  bad  not  been  referred 
to  in  tbe  plainUeTs  first  prayer,  was  certain 
to  be  considered  as  one  of  the  circumstances 
of  the  case  in  the  award  of  damages,  provid- 
ed the  jury  adopted  the  view  that  the  proae- 
cutlon  was  wltbout  probable  cause.  The  ver- 
dict as  rendered  was  for  $2,500,  but  upon  a 
motion  for  a  new  trial  this  amount  was  re- 
duced by  tbe  court  to  $1,000.  It  has  already 
been  noted  that  the  theory  of  the  defense  was 
Bubmlttefl  to  the  jury  under  instructions  of 
the  most  favorable  character.  The  case  was 
carefully  tried  by  the  learned  judge  below, 
and  while  there  are  various  exceptions  in  tbe 
record,  none  have  been  pressed  except  the 
one  we  have  discussed.  If  it  were  conceded 
that  tbe  clause  to  which  objection  is  made 
was  erroneously  Inserted  in  the  plaintlflrs 
prayer,  we  are  entirely  satisfied,  In  view  of 
all  the  conditions  we  have  mentioned,  that 
there  has  been  no  resulting  injury  to  the  de- 
fendant which  would  justify  us  in  reversing 
the  judgment  and  remanding  the  case  for  a 
new  trlaL 

The  other  exceptions,  which  were  not  ar- 
gued either  orally  or  in  the  brief  on  behalf  of 
tbe  appellant,  have  been  given  due  considera- 
tion, but  we  have  fonnd  no  error  in  any  at 
the  rulings  to  which  they  relate. 

Judgment  affirmed  with  costs. 
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NATIONAL  rUHNITURH  CO.  t.  PBITSSIAN 
NAT.  INS,  CO. 

(Supreme  Judicial  Court  of  Maine.     Aug.  27, 
1914.) 

1.  Tbial  (i  261*)— iNSTBUcnoNS— Requests. 
A  requested  instruction,  not  sound  as  an 
entirety,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  484,  660,  671,  673,  675;    Dec.  Dig.  i 


if-  ; 


261.«] 

2.  insvbanck  ((s67*)— rzfkbkncb  as  to  loss 
— Waives  of  Defense. 

No  waiver  by  an  insurance  company  of 
the  right  to  later  raise  the  question  of  its  lia- 
bility can  arise  from  its  not  doing  so  before 
the  referees,  on  reference  to  determine  the 
amount  of  damage;  that  question  not  being  open 
before  them. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  {§  1420,  1421;  Dec.  Dig.  i  567.*] 

3.  iNstJBANCE  (f  668*)  —  Waives  —  Question 

FOB  JUBT. 

The  question  of  an  insurance  company  waiv- 
ilig  by  its  acts  the  right  to  raise  the  ques- 
tion of  its  liability  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  |{  1656, ,  1732-1770;  Dec.  Dig.  I 
668.*] 

Exceptions  and  Motion  from  Supreme  Judi- 
cial Court,  Cumberland  County,  at  Law. 

Action  by  the  National  Furniture  Company 
against  tbe  Prussian  National  Insurance 
Company.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  brings  exceptions  and  moves 
lor  a  new  trial.     Overruled. 

Argued  before  SAVAGE,  0.  J.,  and  BIRD, 
HALBT,  HANSON,  and   PHILBROOK,   JJ. 

Jacob  H.  Berman,  Woodman  &  Whltehouse, 
and  Hinckley  A  Hinckley,  all  of  Portland, 
tor  plaintiff.  William  H.  Gulliver,  of  Port- 
land, for  defendant. 

PER  CURIAM.  This  Is  an  action  upon  a 
policy  of  Insurance  against  loss  by  Are.  The 
Jnry  found  for  defendant,  and  the  plaintiff 
excepts  to  the  ruling  of  the  court  and  moves, 
upon  the  nsnal  grounds,  for  a  new  trial. 

The  following  Instruction  was  requested 
and  denied  and  Is  the  only  ground  of  excep- 
tion: That  the  acts  of  the  defendant,  after 
tt  had  all  the  Information  It  now  possesses 
in  regard  to  the  cause  of  the  flre,  and  had  In 
Its  possession  the  proof  of  loss  containing 
complete  schednle  of  property,  together  with 
their  value,  and  all  information  concerning 
amount  of  damaged  goods  and  their  value, 
which  it  now  has.  In  negotiating  with  the 
plaintiff  as  It  did  with  no  mention  of  dis- 
claiming liability  on  account  of  matters  con- 
tained In  special  pleadings  and  appearing 
before  the  referees  without  raising  any  ques- 
tion as  to  thdr  liability  for  whatever  the 
referees  might  determine  the  damage  to  be, 
were  a  waiver  of  its  right  to  come  Into  court 
later,  and  defend  under  the  special  plead- 
ings filed  by  defendant. 

[1-3]  The  court  Is  of  the  opinion  that  the 
requested  Instruction  was  properly  refused 


as  unsound  as  an  oitlrety.  York  v.  Athens, 
99  Me.  82,  58  AtL  41&  Calling  attention  to 
one  Instance  only,  the  reference  having  been 
agreed  upon,  no  waiver  could  arise  from  a 
failure  on  the  part  of  defendant  to  raise  the 
question  of  Its  liability  before  the  referees  as 
this  matter  Is  not  open  before  them.  Dunton 
V.  Insurance  Co.,  104  Me.  372,  376,  378,  71 
AtL  1037,  20  L.  R.  A.  (N.  S.)  1058.  But  the 
request  is  fatally  defective.  In  that  It  takes 
the  question  of  waiver  from  the  Jury.  Upon 
this  point  Robinson  v.  Insurance  Co.,  90  M& 
385,  389,  390,  392,  394,  38  AU.  320,  Is  conclu- 
sive. See,  also.  Seed  v.  Lord,  66  Me.  580, 
581;  Stewart  v.  Leonard,  103  Me.  128,  68 
Atl.  638;  LIbby  v.  Haley,  91  Me.  331,  333,  39 
Atl.  1004. 

In  regard  to  the  motion  for  new  trial,  it 
Is  sufficient  to  say  that  a  careful  reading  of 
the  evidence  discloses  no  reason  for  disturb- 
Ing  the  verdict 

Elxceptlons  and  motion  overruled. 

Oil  Me.  6G9) 
QUINT  et  aL  v.  FOSS  et  aL 

(Supreme  Judicial  Court  of  Maine.     Sept.  It 

1914.) 

Afpbai,  and  EtooB   (I  1002*)— JuBT  Qura- 

TIONS— CONFLICTINQ    EVIDENCE. 

The  question  of  the  credibility  of  witnesses 
and  the  weight  of  evidence  being  for  the  Jury, 
a  verdict  on  conflicting  evidence  will  not  be 
disturbed,  where  there  was  sufficient  evidence  to 
warrant  the  Jury's  finding, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8935-3937;    Dee.  Dig.  i 

looa*] 

On  Motion  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Assumpsit  by  George  M.  Quint  and  another 
against  George  L.  Fosa  and  trustee.  There 
was  a  verdict  for  plaintiffs,  and  defendant 
moves  for  a  new  trial.    Motion  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  CORN- 
ISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

A.  Weatherbee,  of  Lincoln,  ftor  the  motion. 
G.  E.  Thompson,  of  Bangor,  opposed.  John 
Wilson,  of  Bangor,  for  trustee. 

PER  CURIAM.  This  Is  an  action  of  as- 
sumpsit to  recover  a  balance  upon  an  ac- 
count annexed,  the  principal  Items  of  which 
are  potatoes,  alleged  by  plaintiff  to  have  been 
sold  to  defendant  at  agreed  prices.  The  de- 
fendant disputed  the  quantities,  prices,  and 
other  terms  of  the  contract  of' sale.  The  ver- 
dict of  the  jury  was  given  the  plaintiff  for  the 
full  amount  claimed,  with  Interest,  and  de- 
fendant asks  a  new  trial  upon  the  usual 
grounda 

The  evidence  was  conflicting. 

The  credibility  of  the  witnesses  and  the 
weight  of  evidence  was  for  the  determination 
of  the  Jury,  While  the  court  might  possibly 
have  come  to  a  different  conclusion,  It  thinks 
there  was  sufficient  evidence,  If  believed,  to 
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warrant  tbe  verdict  and  to  negative  any  Im- 
propriety or  misnnderstandlng  on  tbe  part 
of  the  Jury. 
The  motion  must  be  overruled. 

(112  Me.  178) 

ELIE  V.  LEWISTON,  A.  &  W.  ST.  BX. 

(Supreme  Judicial  Court  of  Blaine.     Sept.  1, 
1914.) 

1.  NsauoKRCB  ({  32*)— IitvnAiioif— Imflixd 
Invitation. 

There  ia  no  implied  invitation  for  a  per- 
son to  come  upon  the  premises  of  another,  un- 
less the  visitor  comes  fur  a  business  connected 
with  the  business  in  which  the  occupant  ia  en- 
gaged or  which  he  permits  to  be  carried  on 
there;  a  mutuality  of  interests  being  necessary 
before  an  implied  invitation  can  arise. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  42-14 ;   Dec.  Dig.  |  82.*] 

2.  Cabbibbs  (S  282*)— LiCENBEEB— Who  ABie— 
Cbildbbn  Stbalino  Rideb. 

The  mere  fact  that  older  boys  made  it  a 
practice  to  steal  rides  on  street  cars  and  jump 
off  while  they  were  in  motion  does  not,  in 
view  of  the  fact  that  such  acts  are  criminal, 
warrant  other  children  In  ansuming  that  the 
street  car  company  consented  to  the  practice, 
so  that  they  would  b«  licensees  when  also  steal- 
ing rides. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1103,  1107,  1108,  1115,  1U6; 
Dec  Dig.  >  282.*] 

3.  Cabbibbs    (t    282*)— Invitatior- Impubd 

lNVITAT10N--0HII.DBBn. 

While  the  owner  of  premises  may  be  held 
liable  to  persons  as  Invitees,  where  tne  use  of 
the  premises  has  been  so  long  continued  as  to 
Induce  the  public  to  believe  that  the  owner  in- 
vited it,  tbe  long-continued  practice  of  boys 
stealing  rides  on  moving  street  cars  affords  no 
basis  for  recovery  by  one  injured  when  so  rid- 
ing on  the  theory  of  an  implied  invitation  by 
the  street  railway  company. 

[Ed.  Mote.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1103,  1107,  1108,  1116,  1U6; 
Dec.  D>g.  {  282.*] 

4.  Cabbibbs  ((  282*)— TsBSPASSBBa— Dmr  to 
Children. 

A  boy  stealing  a  ride  on  a  street  car,  be- 
ing a  mere  trespasser,  cannot  recover  for  in- 
juries received,  except  where  they  were  the  re- 
sult of  wanton  or  willful  negligence  of  the  street 
railway  company's  servants. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1103,  1107,  1108,  1115,  1110; 
Dec.  Dig.  I  28Z*] 

5.  Negligence  (g  32*)— Rights  of  Tbespass- 
BBS— Ohildbbn. 

An  infant  trespasser  has  no  greater  rights 
than  an  adult 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §}  42-44;    Dec.  Dig,  {  32.*] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Romeo  Elie,  by  bis  next  friend, 
against  the  Lewlston,  Augusta  &  Waterville 
Street  Railway.  There  was  a  verdict  for 
plaintiff,  and  defendant  moved  for  a  new 
trial.    Motion  granted,  and  new  trial  directed. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 


Newell  &  Skelton,  of  Lewlston,  for  tbe  mo- ' 
tlon.     McOlllicnddy  A  Morey,  of  Lewlston, 

opposed. 

BIBD,  J.  An  action  on  tbe  case  to  recover 
damages  for  Injuries  sustained  by  plalntlfl, 
a  child  of  the  age  of  four  years,  is  alighting 
from  a  moving  car  of  defendant  The  verdict 
was.  for  plaintiff,  and  the  defendant  flies  Its 
general  motion  for  new  trial. 

[1]  The  declaration  alleges  that  the  plain- 
tiff was  riding  upon  tbe  platform  of  the  car 
by  the  permission  and  Invitation  of  tbe  de- 
fendant There  was  no  pretense  that  plain- 
tiff had  paid  his  fare  or  Intended  to  do  so, 
and  the  contrary  may  be  legitimately  Inferred 
from  the  evidence.  Express  invitation  there 
was  none.  And  it  has  been  recently  held  by 
this  court  that: 

"To  come  under  an  implied  invitation  as  dis- 
tinguished from  mere  license,  the  visitor  must 
come  for  a  purpose  connected  vrilk  the  business 
in  which  the  occupant  is  engaged,  or  which  he 
permits  to  be  carried  on  there.  There  must  at 
least  be  some  mutuality  of  interest  in  the  sub- 
ject to  which  the  visitor's  business  relates,  al- 
though the  particular  thing  which  is  the  object 
of  tbe  visit  may  not  be  for  the  benefit  of  the 
occupant"  Stanwood  v.  Clancey,  106  Me.  72, 
75,  75  Atl.  293,  294. 

Tbe  rule  has  been  otherwise  stated  as  fol- 
lows: Tbe  principle  appears  to  be  that  In- 
vitation Is  Inferred  where  there  is  a  common 
Interest  or  mutual  advantage,  whQe  a  license 
is  inferred  where  tbe  object  is  the  mere  pleas- 
ure or  benefit  of  the  person  using  It  Ben- 
nett T.  Railroad  Co.,  102  U.  S.  677,  584,  685, 
20  L.  Ed.  236. 

[2]  In  tbe  case  before  us  there  was  no  ex- 
press permission,  or  license.  Nor  do  we  think 
an  implied  license  te  shown.  There  was  evi- 
dence tending  to  show  that  other  boys,  of 
greater  age,  however,  bad  stolen  rides  upon 
other  cars  of  the  defendant,  going  upon  the 
platform  at  the  time  the  car  started  on  its  re- 
turn trip  and  Jumping  from  the  car  while  in 
motion  at  a  point  some  200  feet  distant  But 
such  acts  were  criminal  (R.  S.  c.  62,  i  7),  and 
we  should  more  than  hesitate  to  hold  that 
such  acts  on  the  part  of  others,  even  If 
brought  to  the  knowledge  of  plaintiff,  could 
be  held  such  an  inducement  or  holding  out 
on  the  part  of  defendant  as  to  give  the  plain- 
tiff the  rights  either  of  one  upon  the  cars  by 
Invitation,  or  of  a  licensee  even.  Barney  v. 
Hannibal  &  St  Joseph  R.  R.  Ca,  126  Mo.  372, 
392,  28  S.  W.  1009,  26  L.  R.  A.  847;  Chicago, 
etc.,  Ry.  Co.  v.  Elninger,  U4  lU.  79,  86,  29  N. 
E.  196. 

[3]  While  It  Is  true  tbat,  when  a  use  has 
been 'SO  long  continued  as  to  induce  tbe  pub- 
lic to  believe  that  tbe  owner  invited  such  a 
use,  a  liability  has  been  held  to  arise  as  from 
an  implied  Invitation,  In  this  case,  assuming 
the  requisite  continuance,  there  could  have 
been  no  such  belief  entertained  by  tbe  pubUc. 
See  Nolan  v.  Mew  York,  etc.,  R.  R.  Ca,  53 
Conn.  461,  474,  4  AU.  106;    Hngbes  t.  B.  & 
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M.  R.  R.,  71  N.  H.  279,  51  AtL  1070,  98  Am. 
St.  Rep.  518. 

[4,  I]  The  plidiitlff  was  a  mere  trespasser. 
Aa  Bucb,  he  was  protected  only  against  the 
wanton  or  wiUfol  or  reckless  injury  of  de- 
fendant Russell  y.  l/L  C.  R.  R.  Co.,  100  Me. 
406,  408,  61  AtL  809.  See,  also,  Reardon  t. 
Thompson,  149  Mass.  267,  268,  21  N.  E.  369. 
It  is  contended  by  plaintiff  that  he  alighted 
from  the 'car  while  in  motion  in  obedience  to 
a  gestnre  of  the  conductor.  A  careful  read- 
ing of  the  testimony  in  this  regard  leads  us 
to  conclude  that  this  is  not  supported  by  the 
weight  of  evidence,  but  that  by  far  the  great- 
er weight  of  evidence  Indicates  that  there 
was  no  wUlful  nor  negligent  act  upon  the  part 
of  the  servants  of  the  defendant. 

In  the  absence  of  wanton  or  recklessly  care- 
less conduct  on  the  pa^t  of  defendant,  the 
plaintiff,  although  a  child  of  tender  years. 
If  a  trespasser,  occupies  no  better  poslUon 
and  has  no  greater  rights  than  an  adult  In 
McGulness  v.  Butler,  159  Mass.  233,  236,  34 
N.  E.  259,  261  (38  Am.  St  Rep.  412),  it  is  said: 

"If  a  child  trespass  on  the  premises  of  the 
defendant,  and  is  injured  by  Bometbing  that 
he  does  while  trespassing,  he  cannot  recover, 
unless  the  injury  was  wantonly  inflicted  by.  or 
was  due  to  the  recklessly  careless  conduct  of, 
the   defendant" 

In  full  accord  are  Hughes  v.  B.  &  M.  R.  R^ 
71  N.  H.  279,  285,  61  AU.  1070,  93  Am.  St 
R^.  618;  Barney  v.  Hannibal  A  St  Joseph 
R.  R.  Co.,  supra;  Chicago  Railway  Co.  ▼. 
Elninger,  supra;  Central,  etc.,  R  Ca  y. 
Henlgh,  23  Kan.  847,  33  Am.  Rep.  167.  And 
see  Gulf,  etc.,  Railway  Co.  v.  Dawktns,  77 
Tex.  228,  231,  232,  13  S.  W.  982.  See,  also, 
Johnson  v.  B.  ft  M.  R.  R,  126  Mass.  78. 

The  motion  must  be  sustained. 

Motion  granted. 

Verdict  set  aside. 

New  trial  ordered. 


(lU  He.  K8) 


STATE  T.  ORAT. 


(Supreme  Judicial  Conrt  of  Maine.     Sept  1. 
1914.) 

CsnaNAi.  Law    (|    1090*)— Appkai— Bxcaae- 

noNS,  Bill  or — Necessitt. 

No  exceptions  can  be  considered  by  the  Su- 
preme Court  unless  the  matter  objected  to  be 
presented  in  a  bill  of  exceptions  duly  reserved 
and  allowed. 

[Bd.  Note.— IV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2653,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  3204;  Dec.  Dig.  i 
1090.*] 

On  Motion,  tor  Arrest  of  Judgment  and 
Exceptions  from  Supreme  Judicial  Court, 
Waldo  County,  at  Law. 

AMn  S.  Gray  was  convicted  of  keeping  a 
liquor  nuisance,  and  he  moved  In  arrest  of 
Jndgmoit  and  excepted.  Motion  and  excep- 
tions dismissed. 

Eben  F.  Littlefleld,  County  Atty.,  of  Belfast, 
for  the  state.  H.  O.  Buzzell,  of  Belfast,  for 
respondent 


PER  CURIAM.  The  respondent  was  tried 
and  found  guilty  of  keeping  a  liquor  nui- 
sance. Thereupon  he  filed  a  motion  in  arrest 
of  Judgment  which  was  overruled,  and  he 
now  comes  before  the  law  court  seeking  to 
have  that  ruling  reversed.  But  he  has  pre- 
sented to  this  court  no  bill  of  exceptions  of 
any  kind  as  required  by  statute,  and  there- 
fore his  case  is  not  properly  before  the  law 
court,  and  cannot  be  considered  by  It 

No  exceptions  can  be  considered  by  the 
law  court  unless  they  are  presented  by  a  bill 
of  exceptions  signed  by  the  aggrieved  party 
or  his  counsel,  and  allowed  and  signed  by 
the  justice  whose  ruling  is  the  subject  of  tile 
exceptions,  and,  in  case  such  justice  refuses 
or  neglects  to  allow  the  exceptions,  their 
truth  may  be  otherwise  established  on  peti- 
tion to  the  law  court  as  provided  by  the  stat- 
ute and  rule  of  court. 

The  entry  In  this  case  must  therefore  be: 

Dismissed  from  the  law  docket 


(lMUd.1) 
WASHINGTON      COUNTY      HOSPITAL 
ASS'N  et  aL  V.  HAGERSTOWN  TRUST 
CO.    (No.  46.) 

(Conrt  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  Wills  (|  684*)— TisTAMwrrABT  Tbusts  — 
CoNSTBucTioN— Income  ob  Capital. 

Testator  gave  the  residue  of  his  estat^  in- 
cluding stock  u  certain  lumbering  corporation^ 
to  a  trustee  to  bold  and  collect  the  income  and 
pay  over  the  net  amount  thereof  to  his  widow, 
and  on  her  death  to  pay  the  whole  corpus  to 
certain  corporations.  Held,  that  dividends  de- 
clared and  paid  to  the  trustee  by  such  corpora- 
tions during  the  life  of  the  widow  and  subse- 
quent to  testator's  death,  derived  from  the  cut- 
ting, manufacture,  and  sale  of  the  corporations' 
timber,  constituted  income  belonging  to  the  es- 
tate of  the  life  tenant  and  not  capital 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1614-1628 ;   Dec.  Dig.  i  684.*] 

2.  Tbusts  (S  191*)— Tbubt  Pkopkbtt  —  Maw- 
AQEMKNT— Stocks— Duty  to  Sell. 

Where  testator  bequeathed  the  residue  of 
his  estate,  including  corporate  stocks,  to  a  trus- 
tee to  collect  and  pay  the  income  to  his  widow 
for  life,  and  then  to  distribute  the  corpus  of 
the  fund  to  certain  others,  it  was  not  the  duty 
of  the  trustee  to  sell  the  stocks  on  acquiring 
possession  and  invest  the  proceeds  in  other  prop- 
erty, allowing  the  life  tenant  only  a  reasonable 
rate  of  interest  on  the  value  thereof,  but  the 
trustee  was  authorized  to  hold  the  stocks  in 
kind  and  pay  to  the  life  tenant  the  ordinary 
dividends  declared  thereon. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  243;  De&  Dig.  {  191.  i] 

Appeal  from  Circuit  Court,  Washington 
County;   M.  L.  Keedy,  Judge. 

"To  be  officially  reported." 

Action  between  the  Washington  County 
Hospital  Association  and  another  and  the 
Hagerstown  Trust  Company,  as  trustee  under 
the  will  of  Edward  W.  Mealey,  deceased,  to 
determine  the  right  to  certain  dividends  paid 
to  the  trustee  as  a  part  of  the  estate.  From 
a  Judgment  declaring  that  the  dividends  were 
income  payable  to  the  personal  representative 
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of  the  life  tenant,  the  Washington  Connty 
Hospital  Association  and  another  appeal. 
Affirmed. 

Argued  before  BOYD,  C,  J.,  and  BURKE, 
DKNER,  STOCKBRIDGB,  and  CONSTABLE, 
JJ. 

G.  A.  Little  and  Frank  O.  Wagaman,  both 
of  Hagerstown,  for  appellants.  Shirley  Gar- 
ter, of  Baltimore  (J.  A.  Mason,  of  Hagers- 
town, of  counsel),  for  appellee. 

BURKE,  J.  The  question  presented  by  this 
appeal  Is  whether  the  sum  of  $22,200,  paid  to 
the  estate  of  Edward  W.  Mealey,  as  dividends 
on  stock  held  by  him  In  his  Ufetlme  in  two 
West  Virginia  lumber  companies  is  to  be 
treated  as  corpus  and  paid  to  the  appellants, 
the  legatees  in  remainder  under  Mr.  Mealey's 
win,  or  as  income  payable  to  the  appellee, 
who  Is  the  administrator  c.  t  a.  of  Mrs. 
Adelaide  Savage  Mealey,  the  life  tenant  un- 
der her  husband's  will.  Mr.  Mealey  died 
on  the  28th  day  of  April,  1911.  The  seventh, 
or  residuary  clause  of  his  will,  which  was 
dated  on  the  12th  day  of  May,  1908,  and  ad- 
mitted to  probate  by  the  orphans'  court  for 
Washington  -nmty  on  May  12,  1911,  la  as 
follows : 

"All  the  rest,  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed  and  whereso- 
ever situate,  I  give,  devise  and  bequeath  to  the 
Hagerstown  Trust  Company  of  Hagerstown, 
Marjrland,  trustee,  to  hold  the  same  and  collect 
the  income  therefrom,  and  pay  over  the  net 
amount  thereof,  to  my  wife  Adelaide  Savage 
Mealey  in  semiannual  installments,  and  upon 
her  death  I  direct  that  the  whule  corpus  or 
principal  of  the  trust  estate  held  under  this 
cl.iuse  of  my  will  be  passed  over  and  deliver- 
ed by  my  said  trustee  as  follows:  Two-thirds 
thereof  to  the  WashinRtou  County  Hospital 
Association,  a  body  corporate,  duly  incorporat- 
ed under  the  laws  of  the  state  of  Maryland ; 
.nnd  the  remaining  one-third  thereof  to  the 
Wnshinston  County  Free  Library,  a  body  cor- 
porate, duly  incorporated  under  the  laws  of  the 
state  of  Maryland." 

Mrs.  Mealey,  the  widow  of  the  testator, 
died  on  the  28th  of  March,  1012,  and  the  divi- 
dends, over  which  the  controversy  In  this 
case  arose,  were  declared  and  paid  over  be- 
tween the  date  of  the  death  of  Mr.  Mealey 
and  that  of  his  wife.  The  Washington  Coun- 
ty Hospital  and  the  Washington  County  Free 
Library,  the  two  corporations  to  which  the 
estate  was  devised  and  bequeathed  in  remain- 
der, claim  these  dividends  as  a  part  of  the 
corpus  of  the  estate.  This  claim  is  resisted 
by  the  appellee,  who  Insists  that,  since  the 
dividends  were  declared  In  the  ordinary 
course  of  business  of  the  companies,  and  dis- 
tributed in  the  time  intervening  between  the 
date  of  Mr.  Mealey's  death  and  that  of  his 
wife,  they  are  income  and  not  corpus  and 
belonged  to  her,  and  are  payable  to  her  estate. 
The  lower  court  sustained  the  appellee's  con- 
tention, and  further  allowed  him  as  interest 
the  sum  of  $647.50;  that  being  the  amount 
of  Interest  received  by  the  trustee  upon  the 
amount  of  the  dividends.  In  a  carefully  pre- 
pared opinion  Judge  Keedy  reviewed  fully  the 


fttcts  and  law  applicable  to  the  case,  and  sign- 
ed  a  decree  giving  effect  to  the  conclusion 
that  he  had  reached,  and  from  the  decree 
this  appeal  was  taken. 

The  facts  that  need  be  stated  are  these: 
The  two  corporations  in  which  Mr.  Mealey 
held  stock  at  the  time  of  his  death,  and  which 
paid  the  dividends  involved  in  this  case,  were: 
First,  the  Taggarts  River  Lumber  Company, 
Incorporated  in  April,  1902;  and  secondly, 
the  Glady  Fork  Lumber  Company,  incorporat- 
ed in  February,  1906.  The  objects  and  pur- 
poses of  the  first-named  company,  as  stated 
In  Its  charter  were: 

"To  acquire  (by  purchase  or  utherwiae),  hold, 
tr.insfer,  assign,  lease,  sell  and  convey  lands, 
timber  rights,  timber,  lumber,  railroads,  tram- 
roads,  logging  roads  and  other  real  and  per- 
sonal property,  whether  located  in  Randolph 
county,  or  elsewhere  In  the  state  of  West  Vir- 
ginia; to  construct,  maintain,  operate  and  re- 
move sawmills,  tramroads,  railroads,  logging 
roads,  telephone,  telegraph  and  electric  light 
plants,  roads,  lines  and  appliances,  camps,  dwell- 
mg  bouses,  and  any  other  buildings,  yards, 
equipments  and  appliances  which  may  be  nec- 
essary or  convenient  for  the  purposes  of  its 
incorporation;  to  cut',  haul,  manufacture,  sell, 
transport  and  remove  all  sorts  of  timber,  and 
to  deliver  the  same  to  points  within  or  without 
the  state  of  West  Virginia;  to  cut,  peel,  haul, 
load  and  deliver,  to  points  within  or  without 
the  state  of  West  Virginia,  bark,  pulpwood  and 
anv  and  all  other  timber  by-products,  and  to 
sell  the  same;  and  generally  to  exercise  such 
other  functions  and  to  enjoy  such  other  privi- 
leges as  usually  appertain  and  rightfully  be- 
long to  corporations  organized  for  similar  pur- 
poses." 

The  powers  and  purposes  of  the  second 
company  were: 

"To  buy  and  sell  timber  lands;  to  manufac- 
ture timber  into  lumber;  to  buy  and  sell  lum- 
ber and  lumber  products;  to  manufacture  lum- 
ber into  lumber  products  of  all  kinds;  to  build 
bouses;  to  purchase,  erect  and  equip  sawmill 
or  sawmills,  and  to  manufacture  thereon  lum- 
ber into  lumber  products  of  all  kinds;  to  build 
and  equip  in  connection  with  said  sawmill  or 
sawmills,  electric  plant  or  plants  to  light  said 
mill  or  mills;  to  build  tram  or  logging  rail- 
roads in  connection  with  said  lumber  operation; 
and  to  do  any  and  all  other  things  necessary 
or  convenient  to  carry  on  a  general  lumb^ 
business,  and  to  manufacture  the  same  into  lum- 
ber products,  and  to  sell  the  same  at  either 
wholesale  or  retail,  and  to  carry  on  and  operate 
in  connection  therewith  a  general  store." 

The  property  of  the  Taggarts  River  Lumber 
Company,  in  which  its  capital  stock  has  been 
Invested,  consisted,  as  stated  by  Mr.  E.  M. 
Allen,  "of  a  sawmill  plant  and  the  necessary 
eqnlpment,  consisting  of  bouses,  store  build- 
ings, and  things  of  that  sort  which  the  com- 
pany owned  in  fee,  and  the  land  on  which 
they  were  situated,  and  my  recollection  is  we 
owned  about  1,500  acres  in  fee  in  mountain 
land,  upon  which  there  was  some  timber,  and 
probably  15,000  acres  upon  which  we  had 
timber  rights.  •  •  *  The  1,600-acre  tract 
was  bought  for  a  right  of  way  for  the  rail- 
road; there  was  very  little  timber  on  that" 
The  capital  of  the  company  was  used  to  pay 
for  the  timber,  for  building  a  railroad,  & 
mill,  and  was  put  in  by  the  company  for  the 
manufacture  of  lumber.  The  company  owned 
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only  the  Umber  rights  of  tbe  greater  part  of 
the  timber.  Practically  the  same  situation 
existed  with  reference  to  the  Olady  Fork 
Lumber  Company.  The  bnslness  carried  on 
by  both  companies  was  the  cnttlDg  of  the 
timber  from  the  lands,  haulln£!  U  to  the  mill, 
sawing  It,  or  manufacturing  tli'>  lumber  Into 
timber,  beams,  boards,  and  selling  the  lum- 
ber,' collecting  the  money,  and  dividing  It 
among  the  stockholders  as  It  was  earned. 
This  was  the  usual  and  ordinary  course  of 
the  business  and  methods  of  the  companies, 
and  were  the  objects  for  which  they  were 
organized. 

Nineteen  thousand  dollars  in  dividends  up- 
on the  stock  held  by  Mr.  Mealey  in  the  Tag- 
garts  River  Lumber  Company  were  paid  In 
the  period  Intervening  between  his  death  and 
that  of  his  widow.  Testifying  as  to  the 
source  from  which  that  money  was  derived, 
Mr.  J.  A.  G.  Allen  said  It  was  derived  from 
the  products  of  the  company,  from  the  manu- 
facture and  sale  of  lumber.  In  the  same 
period  $3,200  in  dividends  were  paid  upon 
the  stock  held  by  the  testator  In  the  Glady 
Fork  Lumber  Company.  These  dividends 
were  derived  from  the  manufacture  and  sale 
of  lumber  taken  between  April  28,  1911  (the 
date  of  Mr.  Mealey's  death),  and  March  8, 
1912  (the  date  of  Mrs.  Mealey's  death),  from 
tracts  in  which  the  company  owned  the  tim- 
ber rights. 

[1]  It  is  clear  from  the  evidence  that  the 
money  from  which  the  dividends  were  paid 
was  derived  from  the  conversion  of  the  stand- 
ing timber  In  which  the  capital  of  the  com- 
panies had  been  Invested,  Into  lumber,  and 
the  sale  of  the  manufactured  lumber,  and  it 
was  therefore  derived  from  the  prosecution 
of  the  very  business  the  companies  were  or-^ 
ganlzed  to  carry  on.  It  is  obvious  that  the 
prosecution  of  the  companies'  business  neces- 
sarily resulted  In  the  cutting,  manufacturing, 
and  selling  the  property  in  which  the  capital 
was  Invested,  and  that  was  the  only  possible 
way  by  which  the  stockholders  could  hope 
to  realize  on  their  Investment.  While  it 
might  be  that  a  portion  of  the  lumber  from 
which  the  dividends  on  the  stock  of  the 
Glady  Lumber  Company  were  derived  was 
"sawed,  cut  out,"  as  stated  by  Mr.  J.  A. 
Q.  Allen,  the  lumber  had  not  been  sold  and 
the  proceeds  received  by  the  company  at  the 
time  of  Mr.  Mealey's  death,  and  therefore 
it  cannot  be  held  that  the  proceeds  of  such 
lumber,  if  any  there  was,  were  earned  In  the 
lifetime  of  Mr.  Mealey. 

This  court  had  before  it  the  residuary 
clause  of  Mr.  Mealey's  will  and  the  question 
of  the  proper  distribution  of  these  dividends 
In  the  case  of  Hagerstown  Trust  Company, 
Executor  of  Mealey,  119  Md.  224,  86  AU.  982, 
but  In  the  condition  of  the  record  in  that 
case  the  court  found  it  impossible  to  say 
whether  those  sums  of  money  constituted  a 
portion  of  the  corput  of  the  estate  or  should 
taave  been  treated  as  income.  Judge  Stock- 
bridge,  speaking  for  the  court,  said: 


"The  principles  for  the  determination  of  this 
question  have  been  frequently  laid  down  by  this 
court.  See  the  cases  of  Thomas  v.  Gregg,  78 
Md.  656,  28  AU.  565,  44  Am.  St  Rep.  310; 
Smith  V.  Hooper,  95  Md.  16,  51  Atl.  844,  54 
Ati.  95;  Robinson  v.  Bonaparte,  102  Md.  63,  61 
AU.  212;  Atlantic  Coast  Line  Case,  102  Md. 
73,  61  Atl.  295:  Ex  parte  Humbird,  114  Md. 
627,  80  Atl.  209.  But  there  are  no  facts  be- 
fore this  court  by  which  it  can  say  definitely 
whether  that  portion  of  the  order  of  the  or- 
phans' court  appealed  from  was  correct  or  in- 
correct. •  •  ♦  Under  the  second  clause  of 
Mr.  Mealey's  will,  his  widow  was  to  receive  in 
semiannual  installments  the  net  income  from 
his  estate,  but  aa  no  dates  appear  in  the  ac- 
count to  show  when  this  item  of  income  was  re- 
ceived, whether  before  or  after  her  death,  It 
is  impossible  for  this  court  to  say  from  the 
condition  of  the  record  whether  the  allowance 
so  asked  for  by  the  executor  was  correct  or  not. 
Mrs.  Mealey  was  entitled  under  her  husband's 
will  to  receive  the  net  income^  as  in  the  will 
provided,  and  if  there  was  mcome  due  her 
which  had  not  been  paid  at  the  time  of  her 
death,  it  was  manifestly  a  part  of  her  estate 
and  would  pass  to  her  personal  representatives." 

The  question  of  the  apportionment  of  divi- 
dends between  a  life  tenant  and  a  remainder- 
man was  considered  in  the  recent  case  of 
Virginia  Lee  Foard  v.  Safe  Deposit  &  Trust 
Company  of  Baltimore,  Trustee,  122  Md.  476, 
89  AtL  724,  decided  January  14.  1914,  in 
which  It  was  said: 

"While  the  modern  English  rule  corresponds 
closely  with  what  is  now  Known  as  the  Massa- 
chusetts rule,  by  which,  if  the  dividend  be  in 
cash,  it  is  allotted  to  the  life  tenant,  but  if  in 
stock,  it  is  added  to  the  corput,  this  is  a  simple 
but  an  arbitrary  rule,  and  calculated  to  work 
injustice  in  many  cases.  As  opposed  to  this 
is  what  is  generally  known  as  the  Pennsylvania 
rule,  or  as  designated  by  Mr.  Cook  in  his  work 
on  Stock  and  Stockholders,  section  554,  as  the 
American  rule.  It  is  also  sometimes  designated 
as  the  apportionment  rule,  and  is  thus  stated  In 
Smith's  Estate,  140  Pa.  344,  21  Atl.  438,  23 
Am.  St.  Rep.  i237;  'It  is  well  settled  m  this 
state  that,  when  the  stock  of  a  corporation  is 
by  the  will  of  a  decedent  given  in  trust,  and 
the  income  thereof  for  the  use  of  a  beneficiary 
for  life,  with  remainder  over,  the  surplus  prof- 
its, which  have  accumulated  in  the  lifetime  of 
the  testator,  but  which  are  not  divided  until 
after  bis  death,  belong  to  the  corpus  of  his 
estate,  whilst  the  dividends  of  earnings  made 
after  his  deatli  are  income,  and  are  payable 
to  the  life  tenant,  no  matter  whether  the  div- 
idends l>e  in  cash,  or  scrip,  or  stock.'  This 
statement  of  the  rule  is  the  substance  of  the 
doctrine  as  laid  down  in  Earp's  Appeal,  28 
Pa.  368,  one  of  the  earliest  and  leading  cases 
upon  the  subject  in  this  country.  It  was  ar- 
gued that  the  doctrine  of  Earp  s  Appeal  had 
been  shaken,  if  not  modified,  by  the  decision  in 
Boyer's  Appeal.  224  Pa.  144,  73  AtL  820, 
but  any  such  idea  is  effectually  dispelled  by 
the  very  recent  case,  In  re  Stokes'  Estate,  240 
Pa.  277,  87  Atl.  974,  in  which  the  rule  adopt- 
ed in  Earp's  Appeal  is  distinctly  reaffirmed. 
The  cases  in  this  state  are  in  full  accord  with 
the  Pennsylvania  rule." 

In  Ex  parte  Humbiid,  114  Md.  627,  80 
Atl.  209,  it  appeared  that  Jacob  Humbird 
by  his  will  provided  that  the  residue  of  his 
estate  should  be  held  by  trustees,  who  were 
directed  to  manage,  control,  invest,  and  rein- 
vest said  property  in  a  careful  and  prudent 
manner,  and  itay  over  or  distribute  annually 
to  .  each  of  his  children  "the  interest  and 
earnings"    of  the  estate  so   devised.     The 
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will  furtber  provided  that  the  trnst  sboald 
"last  during  the  lifetime  of  each  of  said 
children,  and  after  their  respective  deaths 
said  bequests  should  go  to  their  heirs." 

The  trustees  held  an  undivided  one-sixth 
equitable  Interest  in  20,000  acres  of  land,  in 
which  $29,039.35  of  the  corput  of  the  estate 
had  been  invested.  No  income  bad  ever  been 
derived  from  this  property.  This  undivided 
interest  was  sold  for  $85,549.69.  Another  in- 
vestment of  the  corpus  of  the  trust  which 
came  into  the  hands  of  the  trustees  were  cer- 
tain shares  of  stock  of  a  lumber  and  manufac- 
taring  company,  upon  which  the  testator  had 
paid  $111,149.91.  The  trustees  held  the  stock, 
and  made  certain  payments  on  it  out  of  the 
corpus  of  the  trust,  amounting,  with  those 
made  by  the  testator,  to  $195,999.91.  Prior 
to  1910  the  company  had  paid  only  three 
dividends  on  its  stock.  In  February,  1910, 
a  dividend  of  $15  per  share  was  declared, 
and  in  July  following  a  further  dividend  of 
$276  per  share.  These  dividends  were  paid 
out  of  funds  realized  from  the  sale  of  SifiOO 
acres  of  the  company's  timber  land.  The 
amount  of  the  dividend  involved  In  that  case 
on  the  shares  of  the  trust  was  $676,000.  This 
was  claimed  by  the  life  tenants  as  tnoome, 
while  the  remainderman  asserted  that  it 
should  be  treated  as  corpus.  Upon  these 
facts  two  questions  were  presented  for  deci- 
sion: First,  did  the  whole  of  the  proceeds 
realized  from  the  sale  of  the  undivided  one- 
sixth  equitable  interest  In  the  20,000  acres 
of  land  held  directly  by  the  tmstees  belong 
to  the  corpus  of  the  trust,  or  should  the  dif- 
ference between  the  purchase  and  the  selling 
price  of  the  land  be  treated  as  ineomet  Sec- 
ond, was  the  dividend  declared  out  of  the 
proceeds  of  the  sale  of  the  corporate  real  es- 
tate corpus  or  income?  The  lower  court  de- 
cided that  the  money  received  by  the  trus- 
tees from  both  sources  constituted  a  part 
of  the  corpus  of  the  trust,  and  this  court 
affirmed  the  decree  upon  the  general  principle 
stated  in  Taylor  on  Private  Corporations 
(4th  Ed.)  {  799,  and  other  cases  dted  in  the 
opinion : 

"When  after  the  testator's  death  the  company 
sells  a  portion  of  its  property  or  franchises  and 
distributes  the  proceeds  in  the  shape  of  a  cash 
dividend,  that,  too,  is  a  part  of  the  principal 
and  is  not  income  to  be  paid  over  to  the  life 
tenant" 

After  holding  that  the  facts  of  that  case 
brought  it  within  the  general  rule.  Judge  Ur- 
ner  in  his  opinion  proceeds  to  state  the  prin- 
ciple which,  In  our  opinion,  should  be  applied 
to  this  case: 

"The  exceptions  to  the  general  rule  we  have 
thus  stated  and  Illustrated  are  confined,  as  in- 
dicated in  the  note  in  12  U  R.  A.  (N.  S.)  769, 
from  which  we  have  quoted,  to  cases  in  which 
the  earnings  of  the  company  necessarily  involve 
the  conversion  of  its  capitaL" 

In  Taylor  on  Private  Corporations  (4th 
Ed.)  899,  the  exception  is  thus  defined: 

"Moneys  arising  from  the  sale  of  corporate 
property  and  distributed  as  a  cash  dividend  are 


income  if  they  arise  from  the  sale  of  property 
made  by  the  corporation  in  the  ordinary  course 
of  its  business  when  it  sells  only  soch  property 
as  its  regular  business  is  to  sell. 

In  2  Clark  and  Marshall  on  Private  Cor- 
porations 621,  the  rule  Is  said  not  to  apply 
"where  the  nature  of  the  corporation  Is  such 
that  its  ordinary  business  is  to  sell  property 
in  which  Its  capital  Is  invested,  and  distrib- 
ute the  proceeds  among  its  stockholders." 

The  facts  of  this  case  bring  it  clearly  with- 
in the  exception  to  the  general  rule,  and  re- 
quires us  to  bold  that  the  dividends  in  con- 
troversy are  income  and  are  payable  to  the 
appellee  as  decided  by  the  lower  court 

[2]  We  do  not  agree  with  the  contention 
made  by  the  appellants  that  it  was  the  duty 
of  the  trustee  to  have  sold  the  stocks  and 
Invested  the  proceeds  in  other  securities,  and 
that  since  this  was  not  in  fact  done,  the  court 
of  equity  will  now  treat  them  as  converted 
from  the  date  of  Mr.  Mcaley's  death,  "and 
will  aUow  the  life  tenant  such  a  sum  as 
will  represent  a  fair  interest  upon  the  value 
of  the  securities  at  the  time  at  which  they 
are  to  be  considered  as  converted."  There 
is  certainly  no  rule  of  Maryland  law  to  sup- 
port this  contention.  It  is  not  supported  by 
Evans  v.  Iglehart,  6  G.  ft  J.  171,  and  Wooten 
V.  Burch,  2  Md.  Ch.  200,  cited  to  sustain  it, 
and  Is  contrary  to  the  doctrine  announced  In 
Helghe  v.  Uttlg,  63  Md.  301,  62  Am.  Bep. 
510. 

The  decree  appealed  from  will  be  affirmed. 

Decree  affirmed,  the  costs  to  be  paid  out  of 
the  trust  estate. 


(Ul  Md.  4fi> 

HASFOBD  NAT.  BANK  OF  BEL  AIB  v. 
BUTLECGE  et  ux.     (No.  600 

(Court  of  Appeals  of  Maryland.     June  26, 
1914.) 

1.  WrriressM  (I  128*)— Oompetknct— Trans- 
AcnoN  WITH  Decedent— UovEamna  Stat- 
ute. 

The  question  of  competency  of  the  maker  of 
a  note,  sued  thereon  by  one  claiming  it  as 
pledgee  of  the  deceased  payee,  to  testify  to 
transactions  with  deceased,  the  action  being 
commenced  in  1897,  and  the  trial  bein^  in  1913, 
is  governed  by  Laws  1902,  c.  495,  which,  with- 
out excepting  pending  cases  from  its  operation, 
made  a  radical  change  in  the  existing  law,  en- 
acted by  Laws  1888,  c.  316,  so  as  to  permit  a 
party  to  a  contract  to  testify  where  the  other 
par<7  is  dead,  except  in  actions  by  or  against 
executors  or  administrators  In  which  judgments 
or  decree  may  be  rendered  against  them;  and 
Laws  1904,  c.  661,  amending  said  act  of  1902, 
excepting  pending  cases  from  its  operation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  561;    Dec.  Dig.  {  126.*] 

2.  Appeai:,  and  Ebbob  (J  1050*)— Habkeus 
Ebbob— Admission  or  Evidence. 

The  testimony  of  the  maker  of  a  note,  sued 
thereon  by  its  pledgee,  as  to  how  he  was  en- 
gaged in  the  canning  business,  given  after  his 
proper  testimony,  that  he  was  engaged  in  that 
business,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1068,  1069,  ^53-4157. 
4166;   Dec.  Dig.  |  1060.*] 
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8.  Evidence  (|  448*)— Paboi  Evidehck— Ci»- 
ctniBTANCsa  or  Bxectttion  of  Note. 

The  maker  of  a  note  sued  thereon  by  Its 
pledgee,  and  daiming  it  was  txaid,  niay^  give 
evidence  of  the  circumstances  under  which  it 
was  made,  provided  plaintiff  had  notice  of  them 
before  it  acquired  title,  and  to  explain  tbe 
writing  on  the  face  of  the  note:  "Secured  by 
bill  of  sale." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  U  206d-2(^  2084;  Dec.  Dig.  ( 
448.»] 

4.  EVIDKROS  (1 42B*)— Pabol  Evidenot— Pat- 

HENT. 

The  maker  of  a  note,  sued  thereon  by  its 

gledgee,  having  testified  it  was  secured  by  a 
ill  of  sale,  could  show  what  property  was  in- 
cluded in  the  bill  of  sale,  especiajly  where  his 
defense  was  that  that  properl?  was  subsequently 
sold  and  the  proceeds  applied  to  payment  of  the 
vote. 

[Ed.  Note.— For  other  -cases,  see  Evidence, 
Cent.  Dig.  f  1862;  Dec  Dig.  i  425.*] 

5.  Bills   and   Notes    (f   611*)— Action   bt 
Tbansfebeb—Etidbnce— Payment. 

Defendant,  tbe  maker  of  a  note,  discounted 
by  plaintiff  bank  ^or  H.,  the  p(iyee,  and  after- 
wards, as  claimed  by  plaintiff,  taken  up  by  H., 
before  its  maturity,  and  pledged  to  plamtiff, 
ikaving  testified  that  before  he  signed  the  note, 
understanding  it  was  to  be  discounted  by  plain- 
tiff, he  went  to  it  and  had  an  understanding 
with  W.,  its  president,  that  goods  covered  by  a 
bill  of  sale  given  by  bim  to  H.  as  security  for 
the  note,  were  to  be  shipped,  that  sight  drafts 
were  to  be  attached  to  the  bill  of  lading,  and 
collected  through  plaintiff,  and  that  plaintiff 
would  see  that  tbe  amount  of  the  drafts  when 
collected  was  applied  to  payment  of  the  note, 
be  could,  as  important  to  his  defense,  show 
how  the  goods  were  shipped ;  that  is,  that  they 
were  in  the  names  of  himself  and  H.  jointly. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  !§  1760-1770;  Dec.  Dig.  i 
611.*] 

6.  Btidenob  (I  266*)— Heabbat- EzcBFiioRs 
TO  Rule. 

While  in  an  action  on  a  note  against  the 
maker  by  the  bank  which  discounted  it  for  H. 
the  payee,  the  statement  of  H.  to  defendant 
that  it  was  paid  is  not  admissible  aa  truth  of 
that  statement,  the  fact  that  he  made  the  state- 
ment Is  admissible  as  reflecting  on  and  explain- 
ing defendant's  conduct  in  doing  nothing  in  re- 
gard to  getting  the  note;  bis  defense  being 
payment  in  accordance  with  an  arrangement 
between  him,  B.,  and  the  bank,  before  tbe  note 
was  iriven,  that  he  was  to  ship  goods,  with  draft 
for  ue  price,  payable  to  H.  attached  to  the 
bill  of  lading,  to  be  collected  through  and  by  tbe 
bank,  and  by  it  applied  to  payment  of  the  note. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  »  1051.  1062,  1054-1056,  1058- 
1060;   Dec.  l5ig.  |  266.*] 

7.  Bills  and   Notes    (§   611*)— Action   bt 
Tbansfebeb— Evidence— Patue  NT. 

The  maker  of  a  note,  sued  thereon  by  the 
bank,  which  discounted  it  for  H.,  the  payee, 
claiming  that  before  it  was  given  it  was  ar- 
ranged between  the  thi^^  that  he  was  to  ship 
goods  with  draft  for  the  price,  payable  to  H., 
attached  to  the  bill  of  lading,  which  was  to  be 
collected  through  and  by  the  bank,  and  by  it 
applied  to  payment  of  the  note,  could  show 
how  the  goods  were  shipped,  what. was  done 
with  the  bill  of  lading,  and  that  the  goods  sold 
for  enough  to  pay  tbe  note,  to  show  what '  he 
did  in  compliance  with  that  arrangement  and 
that  the  result  of  the  arrangement  relieved  him 
of  liabiUty. 

(I!d.  Note.— For  other  cases,  see  Bills  and 
Note^  Cent  Dig.  |{  1760-1770;  Dec  Dig.  { 
511.*] 


8.  Bills   and    Notes    (J   611*)— Action   bt 
TBANsrEBBB— Evidence— Pathknt. 

The  defense  of  the  maker  of  a  note,  sued 
thereon  by  a  bank  which  discounted  it  for  H., 
the  payee,  being  that  it  was  arranged  between 
the  three,  before  tbe  note  was  made,  that  de- 
fendant should  ship  goods,  with  draft  for  price 
attached  to  the  bill  of  lading,  which  should  be 
collected  by  and  through  the  bank,  and  by  it 
applied  to  payment  of  the  note,  evidence  that 
after  the  goods  were  shipped  and  sold  be  had  a 
settlement  with  H.,  and  H.  paid  him  the  ex- 
cess, over  the  amount  of  the  note,  of  the  pro- 
ceeds of  the  sale,  is  admissible,  as  tending  to 
support  the  defense,  as  well  as  to  explain  de- 
fendant's conduct  in  not  seeking  to  get  the  note. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {jf  1760-1770;    Dec  Dig.  i 

9.  Evidenob  (I  273*)— Heabsat— Ezoeptions 
TO  Rule. 

Aa  explaining  why  the  maker  of  a  note 
sued  thereon  by  uie  bank,  which  discounted  it 
for  H.,  the  payee,  bad  not  demanded  it  of  the 
bank,  though  not  to  show  that  it  was  in  H.'s 
safe  deposit  l>ox,  he  having  testified  that  he  had 
a  settlement  with  H.,  and  that  the  bank  told 
him  it  was  paid,  he  conld  testify  that  H.  told 
him  it  was  in  his  possession,  in  his  safety 
deposit  box. 

[Ed.  Note. — For  other  cases,  see  Eividence, 
Cent  Dig.  ff  1108-1120;   Dec  Dig.  {  273.*] 

10.  Appeal  and  Ebbob  ((  1066*)— Habhucss 
£1bbob— Exclusion  or  Evidence. 

There  being  nothing  in  the  record  to  indi- 
cate or  suggest  that  witness  knew  of  any  other 
notice  to  defendant  that  bis  note  was  not  paid, 
than  that  testified  to,  a  notice  that  the  note 
was  about  due,  plaintiff  could  not  be  injured 
by  the  exclusion  of  tbe  part  of  witness'  answer 
that  defendant  bed  been  notified  that  the  note 
bad  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4187--S.83,  4207;  Dec. 
Dig.  f  1056.*! 

11.  Appeal  and  Bbbob  (t  1056*)— Habhucss 
Ebbob— Exclusion  or  Evidbnce. 

Witness  for  plaintiff  in  an  action  by  a 
bank  against  the  maker  of  a  note,  which  it 
claimed  H.,  the  pa^-ee,  one  of  its  directors,  had 
pledged  to  it  having  fully  explained  how  tbe 
note  was  held  by  it,  and  that  the  amount  of 
H.'s  liability  to  it  was  within  the  requirements 
of  the  law,  and  was  made  up  of  direct  loans 
to  him,  and  commercial  paper  on  which  he  waa 
liable  as  indorser,  as  showing  there  was  noth- 
ing unusual  in  its  transaction  in  regard  to  the 
note,  exclusion  of  his  direct  testimony,  that  Oiis 
was  not  at  all  unusual,  was  not  prejudicial,  as 
it  could  give  no  additional  weight  to  his  testi- 
mony. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4187-4193,  4207;  Dec. 
J>ig.  I  1056.*] 

12.  BiLu  AND  Notes   (|  627*)— Pathknt— 

Evidence. 

Testimony  of  defendant  maker  of  a  note, 
in  an  action  thereon  by  a  bank,  that  after  he 
had  shipped  goods  be  went  to  see  if  the  drafts 
for  the  price  had  come  back,  and  if  the  note 
had  been  paid,  and  that  plaintiff's  president  told 
him  the  note  had  been  settled  by  H.,  the  payee, 
that  it  had  been  settled  by  tbe  drafts  for  the 
goods,  ia  sufficient  evidence  that  it  had  been 
paid. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Note&  Cent  Dig.  |f  1847-18KS;    Dec  Dig.  | 

Appeal    from    Clrcalt    Court,    Baltimore 
County;  Frank  I.  Duncan,  Judge. 
Action  by  the  Harford  National  Bank  of 
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Bel  Air  against  Charles  A.  Rutiedge  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Defendants'    second    and    third    granted 

prayers  are  as  follows: 

(2)  The  defendants  pray  the  conrt  to  inatmct 
the  jury  that  if  they  find  from  the  evidence  in 
this  case  that  before  the  notes  sued  on  were 
discounted  by  the  plaintiff  it  was  notified  that 
they  were  to  be  paid  out  of  the  proceeds  of 
the  sale  of  certain  canned  goods,  the  property  of 
the  defendants,  and  it  agreed  that  said  notes 
should  be  paid  out  of  such  proceeds,  and  that 
said  goods  were  sold  and  out  of  the  proceeds 
thereof  the  amount  due  on  said  notes  was  paid 
to  the  said  plaintiff  by  the  payee  named  in  said 
notes,  who  had  indorsed  the  same  to  the  plain- 
tifF,  that  then  the  obligation  of  the  defendants 
under  said  notes  was  Batis6ed  and  discharged 
by  such  payment,  and  their  verdict  must  be  for 
the  defendants,  even  though  they  find  that  the 
plaintiff  held  said  notes  after  such  payment,  if 
they  find  the  same  and  pledged  by  the  payee  as 
security  for  other  indebtedness  of  the  said 
payee  to  it 

(3)  The  defendants  pray  the  conrt  to  instruct 
the  jury  that  if  they  find  from  the  evidence  in 
this  case  that  the  notes  sued  on  were  given  by 
the  defendants  to  the  payee,  Hoffman,  and  that 
they  executed  a  bill  of  sale  on  certain  canned 
goods  to  the  said  Hoffman  to  secure  the  pay- 
ments of  said  notes,  and  that  it  was  agreed  be- 
tween the  defendants  and  the  said  Hoffman  that 
said  notes  should  be  paid  from  the  sale  of  the 
canned  goods  covered  by  said  bill  of  sale,  and 
that  the  plaintitF  was  notified  that  said  notra 
were  secured  by  said  bill  of  sale  and  were  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  goods 
covered  by  it,  and  that  after  being  so  notified 
the  said  plaintiff  discounted  said  notes  and 
agreed  that  it  would  see  that  said  notes  were 
paid  from  the  proceeds  of  the  sale  of  the  goods 
covered  by  said  bill  of  sale,  and  that  thereafter 
said  goods  were  sold  and  shipped  with  a  sight 
draft  attached  to  the  bill  of  lading  payable  to 
the  said  Hoffman,  and  that  the  proceeds  of  said 
sale  were  paid  with  the  consent  of  the  plaintiff 
to  the  said  Hoffman,  and  that  he  paid  therefrom 
the  amount  due  on  said  notes  to  the  plaintiff, 
then  their  verdict  may  be  for  the  defendants, 
even  though  they  find  that  after  said  payment 
said  notes  were  left  with  the  plaintiff  to  secure 
other  indebtedness  of  said  Hoffman. 

D.  O.  Mcintosh,  of  Towson  (S.  A.  WU- 
liams,  of  Bel  Air,  on  the  brief),  for  appellant 
John  S.  Young,  of  Bel  Air  (T.  Scott  Offutt, 
of  Towson,  on  the  brief)  for  appellees. 

THOMAS,  J.  In  1896  the  appellees,  Charles 
A.  Rutiedge  and  Elizabeth  W.  RuUedge,  his 
wife,  of  Harford  county,  executed  two  prom- 
issory notes  in  favor  of  Allen  Hoffman,  of 
that  county,  one  dated  Rocks,  Md.,  February 
19,  1896,  for  $544.50,  payable  three  months 
after  date,  with  Interest,  and  the  other  dated 
Rocks,  Md.,  March  14,  1896,  for  $1,082.26, 
payable  two  months  after  date,  with  Interest 
from  date,  and  shortly  thereafter  the  notes 
were  discounted  by  the  Harford  National 
Bank  of  Bel  Air  for  the  payee. 

Mr.  TVUliams,  the  president  of  the  bank, 
states  that  about  the  6th  of  May,  1896,  a 
short  time  before  the  notes  matured,  the 
payee,  Allen  Hoffman,  came  to  him  with  the 
note  of  H.  C.  Campen  or  H.  C.  Campen  & 
Company,  who  were  canned  goods  brokers  In 
Bel  Air,  and  wanted  the  note  discounted  by 
the  bank;   that  he  made  some  Investigation 


about  the  note,  and,  being  satlsfled  with  It, 
he  bad  It  discounted  for  him  and  the 
proceeds  placed  to  his  credit ;  that  Mr.  Hoff- 
man afterwards  drew  bis  tdieck  and  paid 
the  Rutiedge  notes ;  and  that  after  they  were 
paid  he  (Mr.  Williams)  required  him  to 
leave  them  with  the  bank  as  collateral  for 
Mr.  Hoffman's  other  obligations  at  the  bank, 
and  delivered  them  to  the  cashier,  who  filed 
them  away ;  and  that  they  have  "remained 
in  possession  of  the  bank  ever  since" ;  that 
on  the  17th  of  October  of  the  same  year  "a 
petition  In  Insolvency  was  filed"  against  Mr. 
Hoffman,  whose  liabilities  to  the  bank  at 
that  time  amounted  to  over  $18,000 ;  and  tbat 
suit  was  brought  In  the  circuit  court  for 
Harford  county  nn  the  Rutiedge  notes  on  the 
29th  of  January,  1897. 

The  record  shows  that  Charles  A.  Rutiedge 
was  summoned  to  the  February  term,  1897, 
and  that,  the  writ  having  been  returned  "non 
est"  as  to  Mrs.  Rutiedge,  It  was  renewed 
from  term  to  term  until  she  was  summoned 
to  the  May  term,  1899.  In  the  meantime  the 
case  against  Dr.  Rutiedge  had  under  the 
rules  of  court  been  carried  to  the  stet  docket, 
but  after  the  appearance  of  Mrs.  Rutiedge 
It  was  reinstated  on  the  trial  docket;  the 
cases  were  consolidated,  and  on  the  11th  of 
September,  1900,  upon  the  suggestion  and 
affidavit  of  the  defendants,  the  court  directed 
the  record  to  be  sent  to  the  circuit  court  for 
Baltimore  county  for  trial.  The  record  was 
not  transmitted  to  the  circuit  court  for  Balti- 
more county  until  the  7th  of  September,  1910, 
and  on  the  19th  of  the  same  month  that 
court  entered  a  Judgment  by  default  In  favor 
of  the  plaintiff,  and  the  Judgment  was  ex- 
tended for  $3,025.66,  with  Interest  from  date. 
The  Judgment  was  subsequently  stricken  out, 
and  the  case  was  tried  In  December,  1913, 
npon  Issues  Joined  on  the  pleas  of  "never 
promised,"  etc.,  and  "not  indebted,"  etc. 

Mr.  Williams  further  states  tbat  after  the 
suggestion  and  affidavit  for  a  removal  was 
filed  In  the  circuit  court  for  Harford  county 
he  took  for  granted  that  the  defendants 
would  have  the  record  sent  to  Baltimore 
county,  and  that  he  lost  sight  of  the  case 
until  the  spring  of  1910 ;  that  there  remains 
of  Mr.  Hoffman's  Indebtedness  to  the  bank, 
as  of  the  last  of  December,  1902,  $3,000;  that 
Mr.  Hoffman  resigned  as  a  director  of  the 
bank  on  the  14th  of  October,  1896;  and  that 
he  died  on  the  26th  of  January,  1897;  and 
that  the  date,  20th  of  May,  1896,  on  the  back 
of  the  notes.  Is  the  date  of  notice  sent  to  the 
defendants  that  the  bank  held  the  notes  and 
desired  payment 

Mr.  Finney,  who  was  cashier  of  the  bank 
at  the  time  the  Rutiedge  notes  were  paid  by 
Mr.  Hoffman,  says  that  Mr.  Williams  handed 
him  the  notes  and  told  him  to  hold  them  as 
collateral;  that  be  placed  them  In  an  eive- 
lope  upon  which  he  indorsed  the  amount  of 
the  notes;  and  that  the  date  stamped  on  the 
back  of  the  notes  Is  the  date  of  the  notice  he 
sent  to  the  makers  that  the  notes  were  due  or 
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overdue ;  that  he  was  cashier  of  the  bank 
for  four  or  five  years  and  left  It  in  1899; 
that  Mr.  Hoffman  was  an  active  director  of 
the  bank,  who  sometimes  missed  meetings  of 
the  directors,  like  other  directors,  but  that 
he  did  not  think  he  missed  many;  and  that 
Mr.  HofFman's  office  "at  one  time  was  across 
the  way  from  the  bank,  and  at  another  time 
was  in  the  next  building." 

Dr.  Rutledge,  one  of  the  defendants,  who 
was  73  years  of  age  at  the  time  of  the  trial, 
testified  that  in  1896  and  1897  his  principal 
business  was  canning  com  and  tomatoes,  and 
that  he  owned  a  large  farm  on  which  he 
raised  nv>st  of  his  "canned  goods";  that  Mr. 
Hoffman,  who  was  a  canned  goods  broker 
and  a  director  of  the  Harford  National 
Bank,  rendered  him  financial  assistance  in 
his  business,  and  had  been  doing  so  for  ten 
years;  that  he  had  given  Mr.  Hoffman  a  bill 
of  sale  of  the  tomatoes  and  com  canned  by 
him  in  1895,  which  was  stored  In  a  warehouse 
at  Rocks,  to  secure  such  amounts  as  he  owed 
him;  that  before  he  and  his  wife  executed 
the  notes  in  this  case,  which  he  understood 
were  to  be  discounted  at  the  Harford  Na- 
tional Bank,  he  went  to  the  bank  and  told 
Mr.  Williams,  the  president,  that  the  under- 
standing between  him  and  Mr.  Hoffman  was 
that  the  notes  were  to  be  secured  by  the  bill 
of  sale  he  had  given  Mr.  Hoffman,  and  were 
to  be  paid  out  of  the  proceeds  of  sales  of  the 
canned  goods  mentioned  In  the  bill  of  sale; 
that  when  the  goods  were  sold  a  sight  draft 
would  be  attached  to  the  bill  of  lading,  and 
that  be  wanted  the  bank  to  see  that  the  pro- 
ceeds of  the  sales  of  the  goods  and  of  the 
drafts  were  applied  to  the  payment  of  the 
notes,  and  that  Mr.  Williams  promised  that 
he  would  do  so ;  that  he  and  his  wife  signed 
the  notes,  and  that  when  he  sold  and  shipped 
the  goods  In  May,  1896,  he  took  the  bills  of 
lading  to  Mr.  Hoffman,  and  that  sight  drafts 
on  the  consignees  for  the  amount  of  the  sales, 
with  the  bills  of  lading  attached,  were  col- 
lected through  the  bank;  that  some  time 
after  the  goods  were  shipped  he  had  a  set- 
tlement with  Mr.  Hoffman;  that  Mr.  Hoff- 
man told  him  the  notes  had  been  paid  and  paid 
him  the  difference  between  the  amount  for 
which  the  goods  sold  and  the  amount  the 
witness  owed  him,  and  told  him  that  the 
notes  were  In  his  bank  box;  that.  In  order 
to  feel  certain  that  the  notes  had  been  paid 
according  to  the  understanding  with  the  bank 
and  Mr.  Hoffman,  be  went  to  the  bank  to 
see  about  It,  and  that  Mr.  Williams  told  him 
that  the  notes  had  been  paid,  but  that  he 
did  not  at  that  time  get  the  notes  from  the 
bank  because  Mr.  Hoffman  had  told  him  that 
they  were  in  bis  bank  box;  that  the  goods 
sold  for  more  than  enough  to  pay  the  notes ; 
and  that,  after  he  went  to  the  bank  and  Mr. 
Williams  told  him  that  the  notes  had  been 
paid,  he  never  heard  anything  further  of 
them  until  he  was  summoned  In  this  case, 
after  Mr.  Hoffman's  death. 

During  the  trial,  which  resulted  in  a  ver- 


dict and  judgment  in  favor  of  the  defendants, 
from  which  the  plaintiff  has  appealed,  the 
plaintiff  reserved  23  exceptions,  the  first  22 
of  which  relate  to  rulings  of  the  court  on 
the  evidence,  and  the  twenty-third  Is  to  the 
action  of  the  court  on  the  prayers. 

[1]  The  first  exception  was  to  the  compe- 
tency of  Dr.  Rutiedge  as  a  witness  for  the 
defendants,  and  it  is  Insisted  by  the  appel- 
lant that  as  the  suit  was  instituted  In  1897 
that  question  must  be  determined  by  the 
provisions  of  the  act  of  1888,  c.  315,  which 
was  then  In  force.  It  is  not  claimed  that  Dr. 
Rutiedge  was  not  a  competent  witness 
under  tlie  act  of  1902,  c.  495;  but  the 
contention  of  the  learned  counsel  Is  that, 
notvTlthstanding  that  act  did  not  except  from 
Its  operation  pending  cases,  it  could  not  apply 
to  them,  and  they  rely  upon  the  cases  of 
Dashiell  V.  Baltimore,  45  Md.  615,  and  Gadle 
V.  Scott,  66  Md.  176.  In  Dashlell's  Case  the 
court  held  that  where  a  statute  repeals  and 
re-enacts  a  prior  act,  and  the  repealing  act 
contains  substantially  the  same  provlsicms 
as  the  law  repealed,  the  latter  continues  in 
force ;  Judge  Miller  saying: 

"The  repealing  and  enacting  part  of  the  act 
of  1874  take  effect  at  the  same  time,  and  the 
enacting  part  substantially  re-enacts  the  pro- 
visions of  the  first  statute.  There  bs  Ugh  au- 
thority for  the  position  that  where  a  repealing 
law  contains  a  substantial  re-enactment  of  the 
previous  law,  the  operation  of  the  latter  con- 
tinues uninterrupted." 

In  Gable  v.  Scott,  supra,  the  court  followed 
the  rule  announced  by  Judge  MlUer  in  Dash- 
lell's Case.  The  act  of  1902,  however,  did 
not  re-enact  the  provisions  of  the  act  of 
1888,  but  made  a  very  radical  change  in  the 
law,  by  which  a  party  to  a  contract  is  per- 
mitted to  testify  where  the  other  party  is 
dead,  except  in  actions  or  proceedings  by 
or  against  executors  or  administrators  in 
wjiich  judgments  or  decrees  may  be  rendered 
against  them,  and  In  the  cases  of  Duckworth 
V.  Duckworth,  98  Md.  98,  56  AtL  490,  and 
Justls  V.  Justis,  99  Md.  81,  67  AtL  23,  where 
the  proceedings  were  begun  prior  to  the 
passage  of  the  act  of  1902  and  the  testimony 
was  given  after  that  act  went  into  effect, 
this  court  held  that  the  surviving  parties  to 
the  transactions  there  Involved  were  compe- 
tent witnesses  under  the  provisions  of  that 
act  The  act  of  1902  was  amended  by  the 
act  of  1904,  c.  661  (section  3  of  article  35, 
Code  of  1912),  which  also  provided  that  it 
should  not  apply  to  pending  cases,  etc.,  as  to 
which  the  provisions  of  the  act  of  1902  were 
continued  In  force. 

[2,  3]  Dr.  Rutiedge  having  stated  that  he 
was  engaged  In  the  canning  business  In  the 
years  1895,  1896,  and  1897,  he  was  asked  by 
bis  counsel  how  he  was  engaged  in  the  can- 
ning business  during  those  years,  and,  the 
court  having  overruled  the  plaintiff's  objec- 
tion to  the  question,  he  replied  that  he  was 
"engaged  in  canning,  raising  fruit  for  can- 
ning," and  that  he  had  a  large  farm  and 
raised   most  of  his  canned  goods,  and  the 
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CQnrt  overroled  plalndlTs  motl<m  to  strike 
out  his  answer.  The  witness  stated  that  the 
last  goods  he  canned  at  Rocks  was  In  1895, 
and  was  then  asked  by  his  counsel  who  as- 
sisted him  In  the  canning  business  In  1895, 
and,  the  court  having  overruled  the  plain- 
titC's  objection  to  the  question,  the  witness 
replied,  "I  suppose  you  mean  financial  assist- 
ance?" and  when  counsel  said,  "Tes."  he 
said,  "Allen  Hoffman  Iiad  been  doing  it  for 
the  last  ten  years."  He  stated  further  that 
Allen  Hoffman  was  a  canned  goods  broker 
and  a  director  of  the  Harford  National  Bank 
and  lived  in  Bel  Air.  The  words,  "Secured 
by  bill  of  sale,"  were  written  on  the  face  of 
the  note  for  11,062.26^  an4,  after  the  witness 
bad  testified  as  we  have  stated,  his  counsel 
called  his  attention  to  the  reference  on  the 
note  to  a  Mil  of  sale  and  asked  him  what 
the  bill  of  sale  covered,  to  which  question  the 
plaintiff  objected,  and,  after  the  court  over- 
ruled the  objection,  the  witness  answered, 
"The  bill  of  sale  on  canned  goods  that  I  had 
back  in  1895,"  and  the  plaintiff  then  moved 
to  strike  out  the  answer,  which  motion  the 
court  overruled.  After  the  plaintiff  took  Its 
exception  to  the  ruling,  the  court  said,  "All 
of  this  Is  going  In  Mrith  the  understanding 
that  It  is  subject  to  a  motion  to  strike  out," 
and,  when  counsel  for  the  plaintiff  asked  the 
court  if  that  meant  that  they  were  to  be  pre- 
cluded from  taking  their  exceptions  at  the 
time,  the  court  replied,  "No,"  and  that  unless 
the  evidence  was  followed  up  by  bringing  "no^ 
tice  home  to  the  bank"  he  would  exclude  the 
testimony  on  motion  to  strike  it  out.  Goun- 
ael  for  the  defendants  then  asked  Dr.  Rut- 
ledge  the  following  question:  "You  say  there 
was  a  canned  goods  bill  of  sale  to  secure 
those  notes?" — and  he  replied,  "Yes,  sir." 
Plaintiff's  counsel  then  stated  that  he  "made 
objection  to  both  question  and  answer," 
and  the  court  then  said:  "If  it  was  to  the 
answer  I  overrule  it ;  If  it  was  to  the  ques- 
tion, it  comes  too  late."  Whereupon  the 
plaintiff  excepted  to  the  ruling  of  the  court, 
which  ruling  and  the  other  rulings  to  which 
we  have  referred  constitute  the  grounds 
of  the  second,  third,  fourth,  fifth,  sixth, 
and  seventh  exceptions.  There  was  no' 
reversible  error  in  either  of  these  rulings. 
The  answer  of  the  witness  in  the  third  excep- 
tion to  the  question  in  the  second  could  not 
have  injured  the  plaintiff,  and  it  was  entirely 
proper  for  the  defendants  to  Introduce  the 
evidence  mentioned  In  the  other  exceptions 
for  the  purpose  of  showing  the  circumstances 
under  which  the  notes  were  given,  provided, 
of  course,  that  the  bank  had  notice  of  them 
before  It  acquired  title  to  the  notes,  and  to 
explain  the  reference  on  the  note  to  a  bill 
of  sal& 

One  of  the  notes  was  signed  by  Dr.  Rut- 
ledge  as  agent,  and  the  eighth  exception  is 
to  the  action  of  the  court  in  allowing  him  to 
state  why  he  signed  It  as  agent  We  see  no 
objection  to  the  question,  and  the  exception 
is  not  pressed  In  the  brief  of  counseL 


[4]  In  the  ninth  exception  Dr.  Butledge 
was  asked  what  goods  were  included  in  the 
bill  of  sale,  where  they  were  "at  the  time," 
and  where  they  were  afterwards,  and  he 
stated  that  they  were  canned  com  and  can- 
ned tomatoes.  Having  stated  that  the  notes 
were  secured  hy  a  bill  of  sale,  there  was  no 
reason  why  the  witness  could  not  show  what 
property  was  Included  in  the  bUl  of  sale,  par- 
ticularly as  his  defense  was  that  that  proper- 
ty was  subsequently  sold  and  that  the  pro- 
ceeds of  sales  were  applied  to  the  payment 
of  the  notes. 

Lt]  In  answer  to  further  questions  the 
same  witness  testified  that  the  property  re- 
mained in  the  warehouse  until  "we  shipped" 
them  sometime  In  May,  1896;  and  he  was 
then  asked  to  state  In  whose  name  they  were 
shipped,  to  which  he  replied  that  they  were 
shipped  in  his  own  name  and  Mr.  Hoffman's 
name  jointly  "because  there  were  more  goods 
there  than  to  pay  those  notes."  The  tenth 
and  eleventh  exceptions  are  to  the  action 
of  the  court  in  overruling  the  objection  to 
the  question  and  the  motion  to  strike  oat  the 
answer  of  the  witness.  It  appears  that  the 
court  afterwards  struck  out  the  last  part  of 
the  answer,  and  we  see  no  objection  to  the 
rest  of  the  answer  or  to  the  question.  As  we 
have  said,  the  witness  testified  that  before  he 
signed  the  notes  he  went  to  the  bank  and 
bad  an  understanding  with  Mr.  Williams  that 
the  canned  goods  Included  In  the  bill  of  sale 
were  to  be  shipped;  that  sight  drafts  were 
to  be  attached  to  the  bills  of  lading  and  col- 
lected through  the  bank ;  and  that  the  bank 
would  see  that  the  amount  of  the  drafts^ 
when  collected,  was  applied  to  the  payment 
of  the  notes,  and  It  was  therefore  Important 
for  him  to  show  as  a  part  of  his  defense 
how  the  goods  were  shipped. 

[•]  The  witness  further  testified  that  the 
drafts  for  the  amounts  of  the  several  ship- 
ments of  the  goods  went  through  the  bank 
with  the  bills  of  lading  attached,  and  that 
the  president  of  the  ba!nk  told  him  so ;  that 
at  the  time  this  suit  was  brought  he  and  his 
wife  were  living  at  Rocks,  in  Harford  county ; 
that  after  the  maturity  of  the  notes  he  never 
had  any  notice  from  the  bank  that  the  notes 
had  not  been  paid  ;  and  that  on  the  contrary, 
he  was  told  by  the  president  of  the  bank  that 
they  had  been  paid.  When  asked  if  he  had 
been  told  by  anybody  else  that  the  notes  had 
been  paid,  he  said,  "Yes,  sir."  He  was  then 
asked,  "Who  was  that?"  and  he  replied 
that  he  was  told  by  Mr.  Hoffman,  and  in  an- 
swer to  the  question,  "What  Mr.  Hoffman 
was  that?"  he  said,  "Mr.  Allen  Hoffman  who 
was  a  director  of  the  Harford  National  Bank 
at  the  time."  The  twelfth  and  thirteenth 
exceptions  are  to  the  rulings  of  the  court 
overruling  plaintiff's  objection  to  the  ques- 
tion and  refusing  to  strike  out  the  answer. 
Counsel  for  the  appellant  in  support  of  these 
exceptions  rely  upon  the  rule  excluding  hear- 
say evidence.  But  does  this  testimony  fiill 
within  that  rule?    Lea\'ing  out  of  view  the 
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effect,  if  any,  that  (boidd  be  given  to  the 
fact  that  Mr.  Hoffman  was  an  active  director 
of  the  bank,  the  defense  relied  on  is  that  the 
notes  were  secnred  by  a  bill  of  sale;  that 
the  bank  and  Mr.  Hoffman,  who  held  the  bill 
of  sale,  agreed  that  the  drafts  for  the  pro- 
ceeds ot  sales  of  the  goods  should  be  collected 
by  the  bank  and  applied  to  the  payment  of 
the  notes ;  that  relying  upon  that  understand- 
ing, the  notes  were  signed  and  the  goods  were 
shipped  accordingly,  and  after  he  was  assur- 
ed by  the  bank,  or  its  president,  and  by  Mn 
Hoffman,  that  the  notes  had  been  paid,  he 
had  a  settlement  with  Mr.  Hoffman,  and  nev- 
er took  np  the  notes  or  made  any  farther  in- 
quiry about  them  or  knew  that  the  notes  had 
not  been  paid  until  the  suit  was  brought  aft- 
er Mr.  Hofltnan's  death.  If  no  sach  arrange- 
ment as  he  states  ever  existed,  and  no  such 
assurances  of  the  payment  of  the  notes  had 
been  made,  there  would  be  no  reasonable 
explanation  of  his  failure  to  make  some  in- 
quiry at  the  bank  about  the  notes  except  an 
utter  disregard  of  his  obligations.  We  think 
therefore,  tliat,  while  the  statement  of  Mrj 
Hoffman  that  the  notes  had  been  paid  may 
not  be  admissible  to  prove  the  truth  of  that 
statement,  the  fact  that  he  made  the  state- 
ment is  admissible  as  reflecting  upon  and 
explaining  the  conduct  of  the  defendant  in 
reference  to  the  notes,  and  that  it  falls  with- 
in one  of  the  well-recognized  exceptions  to 
the  rule  in  regard  to  hearsay  evidence.  In 
the  case  of  Eareckson  v.  Rogers,  112  Md.  160^ 
76  Atl.  513,  Judge  Pearoe  said: 

"Dr.  Eareckson'  was  a  competent  witness  in 
the  case  under  section  3  of  article  35  of  tbe 
Code  of  Public  General  Laws,  and  the  fact  that 
hia  agreement  of  purchase  with  Judge  Jones 
only  required  him  to  assume  the  interest  on  this 
mortgage  from  October,  1889,  when  he  took  pos- 
session of  the  property,  and  that  Judge  Jones 
was  to  pay  it  up  to  that  time,  and  had  as- 
sured him  it  had  been  paid  and  adjusted,  was 
a  material  fact  influencing  tbe_  conduct  of  Dr. 
Eareckson,  and  therefore  within  the  exception 
to  the  rule  apainst  henrsay  evidence  as  staceo 
in  1  Greenleaf  on  Evidence,  i  123,  where  the 
fact  that  the  declaration  was  made,  and  not  Its 
truth  or  falsity,  is  the  point  in  question." 

And  the  exception  to  tbe  mle  is  more 
broadly  stated  in  1  Oreenleaf  on  Bv.  (16tb 
Bd.)  i  101,  as  follows: 

"And  generally,  where  tbe  qnestion  is,  where 
the  party  acted  prudently,  wisely,  or  in  good 
faith,  the  information  on  which  he  acted, 
whether  true  or  false,  is  original  and  material 
evidence." 

[7,1]  After  the  witness  had  stated  that 
the  goods  were  shipped  by  him,  and  that  be 
got  the  bills  of  lading  from  the  railroad  com- 
pany, he  was  asked  what  he  did  with  the 
bills  of  lading,  and,  whUe  he  was  answering 
tbe  question  and  was  saying  tliat  he  took 
them  to  Mr.  Hoffman  with  the  consent  of 
the  "bank  officers,"  he  was  interrupted  by  an 
objection  of  the  plaintiff  to  the  answer, 
which  the  court  overruled.  He  was  then 
asked  what  was  done  with  the  consent  of 
the  bank  when  he  took  the  bills  of  lading  to 
Mr.  Hoffman,  and,  after  the  court  Iiad  over- 


mled  an  objection  to  the  question,  he  replied 
that  the  goods  were  shipped  out  and  when 
the  money  came  t)ack  Mr.  Williams,  the  pres- 
ident of  the  bank,  told  him  tbe  notes  were 
paid.  His  counsel  then  asked  him,  "My  ques- 
tion was,  what  was  done  with  the  bills  of 
lading  when  yon  took  them  to  Mr.  Hoffman 
as  yon  have  teetifled7'  and  he  said  the 
drafts  were  attached  to  the  bills  of  lading 
and  went  with  them  to  the  parties  who 
bought  the  goods.  The  plaintiff  objected  to 
the  question  and  answer,  and,  the  court  hav- 
ing overruled  the  objection,  the  witness  fnr- 
tlter  stated  that  the  drafts  were  made  pay- 
able to  Mr.  Hoffman  and  went  through  tite 
l)ank  with  the  understanding  with  tbe  bank 
and  Mr.  Hoffman,  at  the  time,  tbat  the  bank 
wonld  see  that  the  proceeds  were  applied  to 
tbe  payment  of  the  notes ;  that  the  goods  re- 
ferred to  were  tbe  goods  Included  in  the 
bill  of  sale  to  Mr.  Hoffman;  and  that  the 
witness  shipped  them  to  pay  the  notes  in 
qnestion ;  and  tliat  the  notes  were  paid  with 
tbe  proceeds  of  the  drafts.  The  witness  was 
then  asked  by  his  counsel  If  he  had  a  set- 
tlement with  Mr.  Hoffman  aft«r  the  goods 
were  sliipped,  eto.,  and  when  the  plaintiff 
objected  to  tbe  question  tbe  court  told  tbe 
witness  he  could  answer  the  question,  "Tes," 
or,  "No,"  and  he  replied,  "I  did."  In  answer 
to  further  questions  by  his  counsel  the  wit- 
ness stated  that  he  had  the  settlement  with 
Mr.  Hoffman  some  time  in  May,  1896,  after 
the  goods  were  shipped',  but  that  be  did  not 
get  the  notes  from  Mr.  Hoffman  at  the  time 
he  made  the  settlement,  and  when  he  was 
asked  why  he  did  not  get  them,  and  what 
Mr.  Hoffman  said  to  liim,  counsel  for  the 
plaintiff  objected,  and  the  court  stated  that 
the  objection  was  sustained  as  to  anything 
that  Mr.  Hoffman  said  to  the  witness.  The 
witness  then  said  that  after  he  had  the  set- 
tlement with  Mr.  Hoffman,  in  order  to  be 
certain  that  the  notes  were  paid,  he  went  to 
tlie  bank  to  Inquire  about  it,  and  that  the 
president  of  the  bank  told  him  that  they.Iiad 
been  paid.  Ckiunsei  for  the  defendants  then 
asked  him  if  the  goods  sold  for  enough  to 
pay  the  notes,  and  he  answered:  "Yes,  sir, 
more  than  enough."  The  court  overruled 
the  objection  of  plaintiff  to  the  question  and 
answer,  and  the  witness  further  testified 
tliat  but  for  liis  misfortune  in  liaving  his 
house  burned  he  would  have  l>een  able  to 
produce  the  statement  of  the  settlement  with 
Mr.  Hoffman,  according  to  which  Mr.  Hoff- 
man paid  lilm  the  difference,  and  when  asked 
by  Ids  counsel,  '^The  difference  l>etween 
wliat?"  be  replied,  "The  goods  sliipi>ed  and 
the  notes,"  to  which  answer  the  plaintiff  ol>- 
jected  and  the  court  below  overruled  its  ol>- 
jection.  Tbe  several  rulings  to  which  we 
have  just  referred  are  the  grounds  of  the 
fourteentli,  fifteenth,  sixteenth,  sevmteentlt, 
eighteenth,  and  nineteenth  exceptions.  In 
view  of  the  agreement  between  tbe  defend- 
ants, Mr.  Hoffman,  and  the  bank,  relied  upon 
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by  the  defendants,  the  defendants  bad  a 
right  to  show  bow  the  goods  were  shipped, 
what  was  done  with  the  bills  of  lading,  and 
that  the  goods  sold  for  enough  to  pay  the 
notes,  In  order  to  show  what  the  witness  did 
In  compliance  with  that  agreement,  and  that 
the  result  of  that  arrangement  relieved  the 
defendants  of  any  liability  on  the  notes.  The 
court  below  refused,  upon  the  objection  of 
the  plalntur,  to  permit  the  defendant  to 
state  what  Mr.  Hoffman  said  to  him  In  ex- 
planation of  the  defendant's  failure  to  get 
possession  of  the  notes  at  the  time  of  the 
settlement,  and  the  fact  that  be  bad  a  set- 
tlement with  Mr.  Hoffman,  after  the  goods 
were  sold  and  shipped  by  him  under  the  dr- 
cumstancee  stated,  and  the  fact  that  Mr. 
Hoffman  paid  him  the  difference  between  the 
amount  of  the  notes  and  the  amount  of  tne 
proceeds  of  sales  of  the  goods,  are  circum- 
stances tending  to  support  the  defense  re- 
lied upon,  and  also  to  explain  the  conduct  of 
this  defendant,  as  we  hare  stated  In  regard 
to  the  twelfth  and  thirteenth  exceptions. 
[I]  The  twentieth  exception  occurred  In 
the  following  cross-examination  of  Dr.  Rut- 
ledge: 

"Q.  I  understood  yon  to  say  that  you  went 
to  Mr.  Williams,  saw  bim  afterwards,  because 
you  wanted  to  be  certain  that  the  notes  were 
paid?  A.  Yes,  sir.  Q.  But  I  understand  you 
to  say  that  Mr.  Williams  said  to  you  that  the 
notes  were  paid?  A.  Yes,  air.  Q.  Why  didn't 
yon  get  the  notes?  A.  That  is  a  different  thing. 
Mr.  Hoffman  had  those  notes.  Q.  No,  sir ;  the 
notes  were  at  the  bank.  Yon  say  that  you 
saw  Mr.  Williams  again  because  yon  wanteo 
to  be  certain  that  the  notes  were  paid,  and  he 
told  you  that  the  notes  were  paid.  Now,  that 
was  after  the  bank  had  the  notes  and  you  went 
to  Mr.  Williams  about  the  notes,  and  you 
wanted  to  know  if  they  were  paid.  I  ask  you 
again  why  you  did  not  get  the  notes?  Why 
did  you ;  you  went  to  Mr.  Williams  to  be  sure 
that  the  notes  were  paid;  why  did  you  not 
take  them  up?  A.  Because  I  could  not  then 
get  them  because  they  were  in  Mr.  Hoffman's 
possession.  Mr.  Hoffman  had  them  in  his  pos- 
session. Q.  How  do  you  know  that?  A.  He 
told  me  that  he  had  them  in  his  posaesslon,  that 
be  had  them  in  his  safe  deposit  box." 

It  la  apparent  that  having  stated  that  he 
had  a  settlement  with  Mr.  Hoffman,  and  that 
the  president  of  the  bank  had  told  blm  the 
notes  were  paid,  the  witness  had  a  right  to 
explain  why  he  did  not  take  up  the  notes 
when  he  went  to  the  bank,  and,  when  press- 
ed to  state  bow  he  knew  that  they  were  In 
Mr.  Hoffman's  possession,  he  had  a  right  to 
give  the  source  of  the  Information  upon 
which  he  relied  and  acted.  The  evidence, 
as  we  have  already  explained,  was  not  ad- 
missible for  the  purpose  of  showing  that  the 
notes  were  in  fact  in  Mr.  Hoffman's  safe  de- 
posit box,  bnt  it  was  admissible  for  the  pur- 
pose of  explaining  why  the  witness  did  not 
demand  delivery  of  the  notes  by  the  bank. 

[10]  When  Mr.  Williams  was  recalled  in 
rebuttal,  he  stated  that  he  did  not  have  the 
Interview  before  the  notes  were  signed  with 
Dr.  Bntledge  as  testified  to  by  Dr.  Butledge, 
and  was  then  asked  by  counsel  for  the  bank, 


"And  he  spoke  of  another  Interview,  I  think, 
after  the  maturity  of  the  notes,  in  which 
you  told  blm  that  the  notes  had  been  paid?" 
to  which  he  replied: 

"No,  sir;  I  had  no  such  interview.  On  the 
contrary,  he  had  been  notified  that  they  had  not 
been  paid." 

The  court  sustained  the  objection  of  the 
defendants  to  that  part  of  the  answer,  "Ob 
the  contrary,"  etc.,  and  the  plaintiff  except- 
ed. The  witness  was  then  asked,  "He  fur- 
ther says,  and  this  you  must  know,  that  you 
told  him  the  notes  were  paid?"  and  he  re- 
pUed: 

"No,  sir,  I  never  told  him.  I  did  not  tell 
him  any  such  thing.  On  the  contrary,  the  only 
interview  I  had  with  him  on  the  subject  was 
when  I  told  him  the  notes  were  not  paid,  and 
that  we  held  them  because  they  bad  not  been 
paid,  and  we  could  not  recognize  a  payment  to 
Mr.  Hoffman  which  he  claimed,  and  in  that 
talk  he  never  claimed  that  he  had  any  inter- 
views with  me  on  the  subject." 

The  plaintiff  got  the  benefit  oC  the  evidence 
to  the  effect  that  the  president  of  the  bank 
told  Dr.  Butledge  that  the  notes  had  not  been 
paid.  The  cashier  of  the  bank  had  testified 
that  he  sent  a  notice  to  the  defendants  on 
the  20th  of  May,  1896,  that  the  notes  were 
about  due.  and  Mr.  Williams  testified  In  chief 
that  the  date.  20th  of  May,  1896,  on  the  back 
of  the  notes,  according  to  the  usual  course  of 
business.  Indicated  that  the  defendants  were 
notified  on  that  day  that  the  bank  held  the 
notes.  There  Is  nothing  in  the  record  to  In- 
dicate or  suggest  that  Mr.  WllUaius  had 
knowledge  of  any  other  notice  to  the  defend- 
ants that  the  notes  had  not  been  paid,  and 
the  plaintiff  conld  not  therefore  have  been 
injured  by  the  exclusion  of  that  part  of  the 
answer  referred  to. 

[11]  On  cross-examination  the  witness  stat- 
ed that  the  notes  were  not  left  at  the  bank 
"not  as  real  security  but  to  give  some  respect- 
ability to  the  large  loans  that  Mr.  Hoffman, 
as  a  director,  had  gotten  from  the  bank"; 
that  that  was  not  the  transaction;  that  Mr. 
Hoffman  had  not  borrowed  from  the  bank  in 
excess  of  the  amount  the  law  allowed  him  to 
borrow;  that  the  capital  stock  of  the  bank 
was  $50,000;  that  be  never  said  that  Mr. 
Hoffman  had  borrowed  $18,000,  from  tbe 
bank;  but  that  what  he  did  say  was  that 
Mr.  Hoffman  "was  liable  to  the  bank  In  one 
way  or  the  other,"  to  the  amount  of  about 
$18,000;  and  the  witness  also  said  that  he 
was  not  Interested  as  president  of  tbe  bank 
In  seeing  that  its  record  showed  as  much  col- 
lateral as  possible  to  bolster  up  Mr.  Hoff- 
man's Indebtedness.  He  was  then  asked  by 
counsel  for  the  plaintiff: 

"Mr.  Offutt  has  asked  you  abont  Mr.  Hoff- 
man's large  indebtedness  to  the  bank.  Will  yon 
explain  how  that  was?" 

And  he  replied: 

'It  was  made  up  of  a  certain  amonnt  of  di- 
rect loans  which  were  antborized  to  be  made 
under  the  law,  which  would  be  10  per  cent, 
of  our  aggregate  capital  and  surplus,  which  at 
that  time  would  be  something  like  $1S,000.  And 
it  was  also  made  up  of  commercial  paper  and 
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paper  of  makers  tbat  lie  had  taken  to  hii  own 
order  and  which  were  Indorsed  by  him,  and 
upon  which  he  was  liable  to  us  as  Indorser." 

Counsel  for  the  plaintiff  asked  him  tf  that 
was  unusual,  and  be  replied,  "Not  at  all." 
To  the  last  question  and  answer  the  defend- 
ants objected,  and  the  twenty-second  excep- 
tion  Is  to  the  action  of  the  court  in  sustain- 
ing the  objection.  It  does  not  appear  how 
the  plaintiff  could  have  been  injured  by  this 
ruling.  Mr.  Williams  had  fully  explained  how 
the  notes  were  held  by  the  bank ;  that  the 
amount  of  Mr.  Hoffman's  liability  was  within 
the  requirements  of  the  law ;  and  that  It  was 
made  up  of  "direct  loans'*  to  him,  and  com- 
mercial paper  on  which  he  was  liable  as  in- 
dorser, as  showing  that  there  was  nothing 
nnusual  in  the  transaction  of  the  bank  In  re- 
gard to  the  notes  In  suit,  and  we  do  not  per- 
ceive how  the  evidence  referred  to  could  have 
given  any  additional  weight  to  his  testimony, 
or  how  its  exclusion  could  have  prejudiced 
the  plaintiff. 

U  2]  The  only  remaining  exception  is  to  the 
ruling  of  the  court  on  the  prayers.  By  the 
plaintlfTs  first  prayer  the  jury  were  instruct- 
ed tbat  If  they  found  the  execution  of  the 
notes,  that  they  were  discounted  by  the  plain- 
tiff for  Mr.  Hoffman  a  few  days  after  their 
respective  dates,  that  on  or  about  the  6th 
day  of  May,  1896,  Mr.  Hoffman  took  up  the 
notes  and  then  pledged  them  to  the  plaintiff 
"as  collateral  to  his  other  Indebtedness  to  it," 
and  that  of  said  Indebtedness  there  remains 
due  to  the  plaintiff  a  sum  In  excess  of  the 
principal  and  Interest  of  said  notes,  then  the 
plaintiff  was  entiUed  to  recover,  "unless  the 
Jury  find  that  the  defendants  delivered  to 
said  Hoffman  for  sale  certain  canned  goods 
sufficient  to  pay  said  notes,  and  further  find 
tbat  the  plaintiff  knew  of  such  arrangement 
and  assented  thereto;  and  the  burden  was 
upon  the  defendants  to  show  said  notice  and 
assent  by  the  greater  weight  of  evidence." 
By  the  plaintiff's  third  prayer  the  Jury  were 
Instructed: 

"That  no  agreement  the  defendants  may  nave 
bad  with  Allen  Hoffman  with  reference  to  the 
delivery  and  application  of  canned  goods  cov- 
ered by  the  bill  of  sale  mentioned  In  the  evi- 
dence, if  they  find  such,  was  binding  upon  the 
plaintiff,  unless  the  jury  find  tbat  said  agree- 
ment was  made  known  to  the  president  of  the 
bank,  and  by  him  approved  and  assented  there- 
to." 

The  court  below  granted  the  defendants' 
second,  third,  and  fourth  prayers.  The  sec- 
ond and  third,  which  the  reporter  Is  request- 
ed to  set  out  In  bis  report  of  the  case,  are 
not  more  favorable  to  the  defendants  tban 
the  Instructions  granted  at  the  Instance  of 
the  plaintiff,  and  the  only  objection  made  by 
the  appellant  to  any  of  the  defendants'  pray- 
ers Is  that  there  Is  no  evidence  to  support 
them,  and  that  the  court  erred  In  overruling 
Its  special  exceptions  on  that  ground.  Learn- 
ed counsel  Insist  that  there  was  no  evidence 
to  show  tbat  the  notes  were  paid  with  the 


proceeds  of  the  sales  of  the  canned  goods. 
It  seems  <xily  necessary  In  this  connection  to 
refer  to  the  cross-examination  of  Dr.  Knt- 
ledge  where  be  said: 

"After  the  goods  had  been  shipped,  I  went 
to  see  if  the  drafts  had  come  baclc  and  if  the 
notes  had  been  paid,  and  Mr.  Williams  told  me 
that  the  notes  had  been  settled  by  Mr.  Hoff- 
man ;  that  the  notes  had  been  settled  by  the 
drafts  for  the  canned  goods." 

Without  attempting  to  further  discuss  the 
evidence,  we  think  the  testimony  to  which  we 
have  just  referred,  as  well  as  the  other  testi- 
mony to  which  we  have  already  alluded,  fully 
answers  the  plaintiff's  exception.  In  dispos- 
ing of  such  questions  the  court  does  not,  of 
course,  consider  the  weight  of  the  evidence^ 
which  Is  a  matter  exclusively  for  the  Jury  and 
as  to  which  the  court  should  refrain  from 
any  comment,  as  It  Is  only  concerned  with 
the  question  of  the  legal  sufficiency  of  the  ev- 
idence. 

After  a  careful  examination  of  the  record 
and  of  all  the  authorities  relied  upon  by  the 
appellant,  we  find  no  reversible  error  In  any 
of  the  rulings  of  the  court  below,  and  the 
Judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs  to  tbe  ap- 
pellees. 

an  Md.  m) 
FUBNESS.  WITHY  ft  CO.,  limited,  t.  EAN- 
DALL  et  al.     (No.  65.) 

(Court  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  CONTKAOTS  (I  238*)— PaBOL  MODinCATIOR. 

While  a  written  contract  cannot  be  varied 
by  parol  evidence,  the  parties  may  modify  It; 
hence  a  contract  to  furnish  a  vessel  to  carry 
a  shipment  of  grain  may  be  subsequently  modi- 
fied by  an  agreement  tiiat  a  particular  vessel 
should  be  furnished. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1117,  1123;   Dec  Dig.  {  238.»1 

2.  CoNTBACTs  (§  248*)— Actions— GoNsiBxxo- 
TION— JuBY  Question. 

While  the  construction  of  a  contract  Is 
for  the  court,  the  determination  of  what  consti- 
tutes the  contract  ia  for  the  jury ;  hence  where 
defendant  claimed  that  plainUfrs  assent  to  de- 
fendant's specification  that  a  shipment  of  grain, 
which  was  to  be  transported  by  defendant, 
should  be  carried  by  a  certain  boat  modified  the 
contract,  the  question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1140;    Dec  Dig.  {  248.*] 

3.  Shipping  (|  108*)— Oontkacts— DirsNSES. 

Where  the  owner  of  a  vessel  agrees  to 
carry  in  it  certain  grain,  the  destruction  of 
the  vessel  by  the  perils  of  the  sea  is  an  ex- 
cuse for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  !S  225,  226,  404,  406-ilD;  Dec.  Dig. 
S  108.*] 

4.  CoNTBACTS    (§   247*)— MoniFiCATiON— Evi- 
dence—Matebialitt. 

In  an  action  for  breach  of  a  contract  to 
furnish  a  vessel  to  carry  grain,  the  exclusion 
of  a  question  to  one  of  the  plaintiffs  as  to  how 
they  could  have  known  when  to  have  the 
grain  ready  for  shipment,  if  there  had  been  no 
nomination  of  a  particular  vessel,  is  not  mate- 
rial on  the  question  whether  the  contract  had 
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been  modified  so  ••  to  require  defendanta  to  fur- 
nish only  a  particular  yesseL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  !f  1139, 1787;  Dec.  Dig.  «  247.»] 

5.  EviDERCK  (I  139*)— ADiassiBiLiTT  — Cus- 
tom OB  USAGK. 

Mere  nsa^e  or  custom  can  never  be  re- 
ceived to  modify  the  express  terms  of  a  con- 
tract, hence  in  an  action  for  breach  of  an 
agreement  to  carry  a  shipment  of  grain,  evi- 
dence of  defendant's  custom  to  nominate  a 
special  vessel  for  shipments,  and  plaintifPs  past 
acquiescence  therein,  is  not  admissible  to  show 
that  that  practice  was  followed  with  respect  to 
the  contract  in  suit. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  415;    Dec.  Dig.  |  139.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Carroll  T.  Bond,  Jndg& 

"To  be  officially  reported." 

Action  by  Blanchard  Randall,  George  S. 
Jackson  and  others,  copartners  trading  as 
Gill  &  Fisher,  against  Ftimess,  Withy  &  Co., 
Limited,  a  corporation.  '  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  URNER,  and  STOCKBRIDGB,  JJ. 

John  B.  Demlng,  of  Baltimore  (Whlteloclc, 
Demlng  &  Kemp,  of  Baltimore,  on  the  brief), 
for  appellant  R.  E.  Lee  Marshall,  of  Balti- 
more (Arthur  Geo.  Brown,  of  Baltimore^  on 
the  brief),  for  appellees. 

STOCKBRIDGB,  J.  The  plalnttffs  In  this 
case  were  and  are  grain  commission  mer- 
chants in  the  city  of  Baltimore.  The  de- 
fendant is  a  corporation  owning  and  operat- 
ing a  "line"  of  steamers  of  irregular  sailing 
between  Baltimore  and  *Leith,  Scotland,  the 
vessels  being  what  are  frequently  called 
"tramp"  steamers,  and  actually  performing 
their  voyages  only  when  there  was  a  shipload 
of  freight  to  be  carried.  On  the  26th  Sep- 
tember, 1911,  an  agreement  was  entered  into 
in  the  following  language: 

Dresel,  Rauschenberg  &  Co.,  Agents   Famesa 
Line. 
Freight  Contract 
„       ^    Baltimore,  Sept  26,  1911. 
Contract  No.  66 
Engaged  from  Gill  &  Fisher. 
For  shipment  per  S.  S.  Fumess  Line. 
Intended  to  load  December,  for  Leith,  Scot 
To  be  ready  when  called  for  on  or  after  Dec. 

Ist 
Shipper's   option   of   canceling   engagement    if 

vessel  not  ready  to  receive  on  or  before  Dec. 

30th. 
Description  of  engagement  2,000  quarters  grain. 
Rate  of  freight  2/1%   per  quarter. 
Subject   to  conditions   of   bills   of   lading.      If 

different  Idnds  of  grain  be  shipped,  no  parcel 

to  be  under  2,000  qrs.   without  agent's  ap- 

provaL 
General  cargo  insurance. 

To  be  forwarded  on  last  steamer  id  December. 
O.K.    [Signed]    Dresel,  Rauschenberg  &  Co., 
G.  &  F.  Agents. 

No  vessel  appearing  the  last  of  December 
to  fulfill  the  engagement  above  set  out,  there 
was  a   violation  of  contract,  and  this  suit 


was  Ikrou^t  to  recover  damages  for  audi  tIo- 
latton.  The  defendant  appeared  to  the  ac- 
tion, and  filed  three  pleas,  of  which  the  third 
is  in  the  following  terms: 

"And  for  a  third  plea  that  the  steamship 
Amaua  belonging  to  the  defendant  sailed  from 
Leith,  Scotiand,  on  December  1,  1011,  bound 
for  the  port  of  Baltimore,  Md.,  where  she  was 
due  to  arrive  on  or  about  December  20,  1911; 
that  at  the  time  of  sailing  the  said  steamship 
was  tight  staunch,  and  fully  manned  and  equip- 
ped for  said  voyage;  that  on  I)ecember  2,  1911, 
the  defendant  nominated  said  steamship  Amana, 
which  was  expected  to  sail  from  Baltimore  for 
Leith  on  her  return  voyage  on  Deoemlier  27, 
1911,  and  which  was  the  last  ship  of  the  de- 
fendant sailing  during  that  month,  to  fill  its 
contract  to  carry  for  the  plaintiffs,  2,000  quar- 
ters of  grain  from  Baltimore  to  Leith  during 
the  month  of  December,  1911,  on  the  last  siiip 
of  the  defendant  sailing  during  that  month, 
and  the  nomination  of  said  steamship  for  said 
contract  was  accepted  by  the  plaintiffs;  that 
the  said  steamship  Amana  has  never  been  heard 
from  since  Deceml>er  1,  1911,  the  date  of  her 
sailing  from  Leith  for  Baltimore,  but  became 
a  total  loss  upon  the  high  seas  by  reason  of 
perils  of  the  sea,  and  without  fault  or  neglect 
on  the  part  of  the  defendant,  and  that  the  loss 
of  the  said  steamship  rendered  it  impossible 
for  the  defendant  to  perform  its  said  contract 
with  ilie  plaintiffs." 

A  demurrer  to  the  third  plea  was  inter- 
posed and  sustained,  and  thereupon  the  de- 
fendant filed  a  fourth  plea,  whidi  set  oat 
substantially  the  same  defense  as  that  at- 
tempted to  be  set  up  in  the  third  plea,  bat 
set  It  out  in  somewhat  fuUer  detail,  alleging 
in  addition  that  the  agreement  of  September 
26th  was  not  the  entire  agreement  between  the 
parties.  A  demurrer  to  this  plea  was  also 
sustained,  and  thereupon  the  case  went  to 
trial.  There  are  four  bills  of  exception  relat- 
ing to  testimony  and  to  a  tender  of  evidence, 
and  a  fifth  bill  taken  to  the  action  of  the 
court  upon  the  prayers.  The  rulings  of  the 
court  upon  the  testimony  and  upon  the  prayers 
followed,  for  the  most  part,  as  a  neces- 
sary and  natural  sequence  to  the  rnllng  npon 
the  demurrers  to  the  third  and  fourth  pleas, 
and  if  those  rulings  were  correct,  the  several 
bills  of  exceptions  are  not  well  founded.  The 
exceptions  and  the  demnrrers  may  therefore 
properly  be  considered  together. 

It  is  pertinent  to  state  and  to  keep  in  mind 
one  or  two  additional  facts  in  order  to  ac- 
curately apply  the  law  governing  the  case 
here  presented.  The  contract  of  September 
26tb  having  been  made,  nothing  further  ap- 
pears to  have  been  done  until  the  2d  day 
of  December,  1911,  when  a  notice,  spoken  <rf 
by  the  witnesses  as  a  "nomination"  was  sent 
by  the  agent  of  the  defendant  to  the  platak- 
tiffs.  That  notice  was  In  the  followlnf 
terms: 

Baltimore,  Dec.   2,   1911. 

Mess.  Gill  &  Fisher,  City— Dear  Sirs :  We  beg 
to  name  steamer  Amana  expected  to  sail  for 
Leith  Dec.  27th  for  2,000  quarters  grain. 
Engagement  of  Sept  26,  for  2,000  quarters. 
Respectfully,  Dresel,  Rau8chent>erg  &  Co., 

Agents. 
Contract  No.  66 

Per  A.  F.  Sidebotbam. 
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[1,1]  The  ezdnsion  of  tbls  notice  when 
offered  In  evidence  constitntes  one  of  tbe  bUIs 
of  exceptions.  Subject  to  all  legal  exceptions 
B8  to  admlsalblllty,  It  was  admitted  tbat  the 
steamship  Amana  of  the  Fumess  Une  sailed 
from  'Lelth,  Scotland,  on  December  1,  1911, 
and  that  she  was  expected  by  the  defendant 
to  arrive  at  Baltimore  In  time  to  sail  from 
Baltimore  on  December  27,  1911,  for  Lelth, 
and  was  dne  so  to  arrive,  and  tbat  the 
vessel  has  not  been  heard  of  since  Decem- 
ber 1,  1911.  The  theory  of  the  plaintiffs  is 
that  tbe  agreement  of  September  26th  was 
an  absolute  agreement  for  the  transporta- 
tion of  2,000  quarters  of  grain,  and  that, 
being  an  absolute  agreement,  plain  <ln  its  lan- 
guage, no  evidence  is  admissible  which  might 
tend  to  vary  the  legal  effect  of  It,  or  even  to 
explain  any  of  its  terms.  Reliance  for  this 
position  is  placed  mainly  upon  the  case  of  Patp 
terson  t.  Baltimore  Steam  Packet  Co.  (D.  C.) 
101  red.  296,  and  106  Fed.  736,  45  a  a  A. 
675,  66  U  B.  A.  193.  In  this  case  there  was 
a  contract  not  very  dissimilar  In  form  from 
the  contract  of  September  2eth,  but  the  only 
evidence  offered  in  that  case  in  addition  to 
the  contract  itself  was  evidence  to  the  effect 
that  the  shipper  failed  at  the  specified  time  to 
produce  for  shipment  the  1,000  bales  of  cot- 
ton, and  recovery  in  the  form  of  damages 
was  allowed  at  the  instance  of  the  owners  of 
a  ship  belonging  to  the  Johnstone  Line  and 
ready  to  sail  at  the  time  specified.  In  this 
case  If  there  was  nothing  before  the  court 
except  tbe  contract  already  quoted,  and  evi- 
dence to  show  that  no  steamer  of  the  Fur- 
ness  Line  had  appeared  to  fulfill  and  carry 
out  tbat  contract,  then  the  analogy  would  be 
complete.  This  leads  to  the  consideration  of 
the  correctness  of  tbe  ruUngs  by  which  the 
notice  of  nomination  of  December  2d  was 
excluded  from  evidence.  It  Is  elementary 
law  that  where  a  contract.ls  in  writing,  parol 
evidence  is  not  admissible  to  add  to,  detract 
from,  or  vary  the  terms  of  tbe  agreement 
This  does  not  mean,  however,  tbat  the  parties 
may  not,  subsequently  to  entering  Into  tbe 
contract,  rescind  It  by  mutual  consent,  enter 
into  a  new  contract,  or  modify  the  existing 
one.  This  rule  was  distinctly  laid  down  In 
tbe  case  of  Atwell  v.  MiUer,  11  Mi.  348,  69 
Am.  Dec.  206,  where  it  was  held  competent 
to  add  to  the  terms  of  a  bill  of  lading  by 
proof  of  a  parol  supplementary  agreement 
See,  also,  Birely  v.  Dodson,  107  Md.  229,  68 
Atl.  488.  The  agreement  of  September  26th 
would  have  been  fnlly  gratified  by  the  tender 
at  tbe  time  named  of  any  seaworthy  ship 
by  the  defendant  corporation,  and  tbat  vrlth- 
oat  any  notice  whatever,  and  if  no  notice 
had  been  given.  It  is  perfectly  clear  that  tbe 
plaintiff  would  have  been  entitled  to  recover 
under  the  agreement  of  September  26th. 
Carver  on  Carriage  by  Sea  (3d  Ed.)  (  227. 
See,  also,  Jacobs  v.  Credit  Lyonnaise,  12  Q.  B. 
D.  (1884)  603.  But  as  matter  of  fact  in  this 
case  tbe  defendant  did,  on  December  2d,  name 


a  particular  ship  to  carry  the  grain  in  ques- 
tion. The  effect  of  this  was  to  render  more 
definite,  in  one  particular  at  least  the  terms 
of  the  original  contract;  and  the  assent  to  it 
on  the  part  of  the  shipper  amounted  to  a 
modification  of  the  original  contract  by  mutu- 
al consent  at  a  time  when  it  was  jterfectly 
competent  for  tbe  parties  so  to  do,  and  sub- 
stitute a  particular  ship,  in  place  of  an  open 
contract  which  would  be  gratified  by  the 
sending  of  any  ship  of  that  line.  The  notice 
does  not  bear  upon  its  face  any  statement 
of  the  acceptance  of  the  designation  by  tbe 
shippers,  although  it  was  virtually  conceded 
in  the  argument  that  such  assent  had  been 
given.  In  the  state  of  this  record,  therefore, 
tbe  rule  Is  perfectly  clear  that,  while  the 
construction  of  a  contract  is  always  a  matter 
to  be  passed  upon  by  the  court,  the  determi- 
nation of  what  the  contract  was  is  a  question 
to  be  fonnd  by  tbe  Jury.  Roberts  v.  Bona- 
parte,  73  Md.  191,  20  AtL  918,  10  L.  R.  A. 
689;  Meyer  v.  Frenkil,  113  Md.  36,  77  AU. 
369;  Sullivan  v.  Boswell,  122  Md.  539,  89  Atl. 
940.  It  was  therefore  proper  that  the  ques- 
tion of  whether  or  not  the  notification  of 
December  2d  was  Intended  by  the  parties  to, 
and  did  in  fact,  amount  to  a  modification  of 
the  original  agreement  should  have  been  sub- 
mitted to  the  Jury. 

[3]  The  impossibility  of  tbe  performance 
of  the  contract  by  the  Amana  is,  as  we  under- 
stand tbe  record,  conceded,  and  thus  is  pre- 
sented tbe  question  whether  tbe  impossibility 
of  performance  amounts  to  an  excuse  such 
as  will  relieve  tbe  parties  to  tbe  contract 
from  all  liability  for  its  nonperformance. 
The  leading  case  with  regard  to  this  is  the 
case  of  Taylor  v.  Caldwell,  S  Best  &  Smith, 
826,  and  the  rule  there  laid  down  has  been 
followed  In  a  number  of  cases  both  in  this 
country  and  In  England.  In  tbe  case  of  Niclc- 
oU  &  Knight  V.  Ashton,  Edrldge  &  Co.,  L. 
R.  2  E.  B.  (1901)  126,  a  vessel  bad  been 
chartered  to  load  with  cotton  seed  at  Alexan- 
dria. While  preceding  thither  the  vessel  was 
stranded  and  Injured  so  that  she  was  unable  to 
fulfill  her  agreement  within  the  specified 
time,  and  her  owners  were  held  to  be  excus- 
ed. That  decision  was  rendered  by  a  divided 
conrt,  but  the  same  principle  precisely  was 
applied  In  the  case  of  Howell  v.  Coupland, 
L.  R.  9  Q.  B.  462 ;  1  Q.  B.  D.  268.  In  this 
country  tbe  leading  case  Is  tbat  of  The  Tor- 
nado, 108  U.  S.  342,  2  Sup.  Ct  746,  27  L.  Ed. 
747,  and  the  ruling  in  this  case  is  well  sum- 
marized In  36  Gya  206,  as  follows: 

"Where  a  vessel  before  she  breaks  ground 
for  a  voyage  Is  Injured  by  fire  so  that  the  cost 
of  her  repair  would  exceed  her  value  when  re- 
paired, and  she  is  rendered  unseaworthy  and 
incapable  of  earning  freight,  a  contract  of  af- 
freightment for  carrying  cotton  to  a  forei^ 
port  and  providing  for  the  payment  of  freight 
money  on  the  delivery  of  the  cotton  at  that 
port  is  dissolved." 

In  this  case  on  page  351  of  ioe  U.  8.,  on 
page  752  of  2  Sup.  Ct  (27  L.  Ed.  747),  the 
Supreme  Court  of  the  United  States  adopting 
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the  langna^e  of  Taylor  T.  Caldwell,  supra, 
aay: 

"Contracts  whose  performance  depends  «n  the 
continued  existence  of  a  Kiven  person  or  thing 
imply  a  condition  that  impossibility  of  perform- 
ance arising  from  the  perisbinK  of  the  person 
or  thing  shall  excuse  the  performance." 

The  general  legal  principles  applicable  to 
a  case  like  the  present  have  been  so  recently 
considered  by  this  court  and  so  fully  an- 
nounced in  the  opinion  prepared  by  Judge 
Thomas  in  American  Towing  Co.  v.  White- 
ley,  117  Md.  660,  678,  84  AU.  182,  that  a  fui^ 
ther  discussion  of  them  at  this  time  seems 
unnecessary.  It,  therefore,  follows  that  there 
was  error  In  the  action  of  the  superior  court 
In  sustaining  the  demurrers  to  the  third  and 
fourth  pleas,  and  that  error  extended  neces- 
sarily to  the  rulings  on  evidence  set  out  in 
the  first  and  fourth  bUls  of  exceptions,  and 
to  the  rulings  of  the  court  on  the  plaintHT's 
prayer  and  the  defendant's  first  and  second 
prayers. 

[4]  The  second  bill  of  exceptions  was  reserv- 
ed to  the  refusal  of  the  court  to  permit  a  wit- 
ness, who  was  a  member  of  the  plalntifC  firm, 
to  answer  the  following  question: 

"If  there  had  been  no  nomination  in  this 
instance  how  could  you  have  known  when  to 
have  your  grain  ready  for  shipment?" 

It  is  difficult  to  see  how  this  question  was 
In  any  way  material  to  the  issue  as  made  up, 
and  no  reversible  error  can  be  ascribed  to  the 
court  for  its  ruling  with  regard  to  this. 

[{]  The  third  bill  of  exceptions  and  the  de- 
fendant's third  prayer  both  related  to  an  en- 
deavor to  show  the  custom  of  the  parties  over 
a  series  of  years  to  have  been  identical  with 
that  pursued  in  the  present  case.  Usage  of 
the  parties  to  a  transaction  is  frequently 
shown,  and  yet  It  Is  entirely  within  their 
power  to  contract  either  without  reference  to 
such  usage  or  directly  to  the  contrary  of 
what  a  usage  has  been;  but  the  tender  of 
proof  in  this  case  goes  still  further,  in  that 
the  proffer  is  to  show  the  tisage  and  Interpre- 
tation placed  by  the  parties  themselves  upon 
contracts  in  every  way  substantially  like  that 
Involved  in  the  present  case.    Mere  nsage  or 


costom  can  never  be  received  to  modify  the 
express  terms  of  a  contract,  and  a  departure 
from  this  well-recognized  rule  would  open 
too  wide  a  door  for  the  introduction  of  im- 
proper evidence.  We,  therefore,  entirely  con- 
cur with  the  superior  court  in  Its  ruling  upon 
the  third  bill  of  exceptions  and  the  refusal  of 
the  defendant's  third  prayer. 

For  the  errors  already  indicated  the  Judg- 
ment in  this  case  must  be  reversed,  and  the 
case  remanded  for  a  new  trlaL 

Judgment  reversed  and  case  remanded; 
costs  to  be  paid  by  the  appelleei. 


cot  u«.  u») 
FUBNESS,  WITHX  ft  CO..  Limited,  ▼. 
PAHBY.     (No.  66.) 


(Court   of   Appeals   of   Maryland. 
1914.) 


June   28, 


Appeal  from  Superior  Coatt  of  Baltimor* 
City^;    Carroll  T.  Bond,  Judge. 

"To  be  officially  reported." 

Action  by  John  T.  Fahey,  trading  as  John 
T.  Fahey  &  Co.  against  Fumess,  Withy  ft 
Co.,  Limited,  a  corporation.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Beversed  and 
remanded. 

Argued  before  BOYD,  C.  J.,  and  BUBKB, 
THOMAS,  URNKB,  and  STOCKBBIDGB,  JJ. 

John  B.  Deming,  of  Baltimore  (Whitelock, 
Deming  ft  Kemp,  of  Baltimore,  on  the  brief), 
for  appellant  B.  B.  Lee  Marshall,  of  Balti- 
more (Arthur  Geo.  Brown,  of  Baltimore,  on 
the  brief),  for  appellee. 

STOCKBBIDGB,  J.    The  questions  of  law 

presented  by  this  appeal  are  identical  with 
tljose  considered  in  the  case  of  Furness,  Withy 
&  Co.  V.  Randall,  91  Atl.  797.  The  only 
points  of  difference  are  that  three  contracts, 
dated  respectively,  September  21,  23,  and 
October  4,  1911,  are  here  involved  instead  of 
one.  The  notice  or  "nomination"  sent  on  De- 
cember 2d,  designating  the  Amana  as  the  vessel 
on  which  the  shipments  were  to  be  carried,  bore 
upon  its  face  the  approval  of  Fahey  ft  Co. 
The  pleadings,  evidence,  and  rulings  were  sim- 
ply a  repetition  of  those  in  the  case  of  Gill  & 
Fisher,  and  for  the  reasons  there  given  the  judg- 
ment appealed  from  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded  tot 
m  new  trial,  appellees  to  pay  costs. 
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(83  N.  J.  Bo.  aOT) 
Ib  re  S.,  One  of  the  Procton  of  Pierogative 
Coart 

<PL-erog«tiTe  Court  of  New  Jersey.    Aac.  21, 
1914.) 

1,  COWTEMPt  (i  17*)— EXECUTOKS  AND  ADUIN- 
I8TBAT0B8  (I  31*)— COUBT  OBDES— DeSTBUC- 
TION. 

8.  presented  a  petition  for  the  appointment 
■of  an  administrator  ad  prosequendum,  on  which 
an  order  was  entered  appointing  the  clerk  in 
chancery  as  such  administrator,  the  petition 
and  order  being  delivered  to  8.  for  filing.  Ue 
having  failed  to  file  the  same  until  after  he 
4earned  that  an  administratrix  had  been  appoint- 
ed for  the  decedent,  and  that  an  order  of  re- 
rival  would  not  be  made  until  the  order  of  the 
ordinary  appointing  the  administratrix  ad  pros- 
«quendam  in  the  surrogate  court  had  been  va- 
cated, S.  stated  that  he  Itad  destroyed  the  peti- 
tion and  order  without  filing  them.  Held,  that 
the  order  could  only  be  nullified  by  vacation  by 
the  court  granting  It,  and  its  destruction  con- 
•titnted  a  contempt 

[Ed.  Note.— For  other  cases,  see  C!ontempt, 
Cent.  Dig.  U  48-50;  Dec.  Dig.  {  17;*  Execu- 
tors and  AdoHnistrators,  Cent.  Dig.  {{  186-190 ; 
Dec  Dig.  I  81.»] 

2.  Contempt   (J  17*)— DESTKTjonoif  of  Ob- 

DXBS    OF   C0T7RT. 

A  judge  may  destroy  an  order  which  he  has 
signed,  before  it  is  filed,  with  the  consent  of 
the  party  obtaining  it,  treating  it  as  inchoate 
and  not  consummate  until  made  a  matter  of  rec- 
■ord,  but  an  officer  of  the  court  has  no  right  to 
-destroy  an  order  which  he  has  obtained  out  of 
the  presence  of  the  court  and  without  its  con- 
sent, though  it  has  not  been  filed. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  {{  48-60;   Dec.  Dig.  i  17.»] 

Z.  Contempt   ((  17*)— Ihtint— Disavowait- 

Effect. 

Where  a  proctor  having  obtained  an  order 
from  the  court  sought  to  vacate  it  by  destroying 
the  petition  and  order  before  it  bad  been  filed, 
his  lack  of  bad  motive  or  intent  to  commit  a 
contempt  in  so  doing  was  sufficient  to  mitigate, 
but  not  to  excuse,  the  offense. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  SS  48-50;  Dec.  Dig.  {  17.*] 

Proceeding  to  punish  S.,  one  of  tie  proc- 
tors of  the  Prerogative  Court,  for  contempt 
Oullty. 

WALKER,  Ordinary.  S.,  one  of  the  proc- 
torn  of  the  Prerogative  Court,  preferred  a  pe- 
tition to  the  ordinary,  on  behalf  of  himself  as 
receiver  in  a  certain  cause  depending  in  the 
Court  of  Chancery,  praying  that  an  adminis- 
trator ad  prosequendum  might  be  appointed  to 
represent  the  estate  of  a  deceased  defendant  in 
that  suit  In  that  court,  and  thereupon  an  or- 
4er  was  made  that  letters  of  administration 
be  granted  by  the  register  of  this  court  to  the 
«lerk  in  chancery  for  the  usual  limited  pur- 
poses. The  reason  assigned  for  asking  for 
tbe  appointment  was  that  no  application  had 
been  made  for  letters  upon  the  estate  of  the 
decedent  by  any  one  entitled  thereto. 

[1]  After  signing  the  order  appointing  tba 
derk  In  chancery  as  administrator  ad  prose- 
quendum, the  ordinary  handed  the  petition 
and  order  therefor  to  tbe  proctor,  S.,  who  was 
the  petitioner,  for  filing.  Some  t^e  after- 
ward S.,  tbe  proctor,  as  receiver  in  the  chan- 
cery cause,  applied  to  the  chancellor  for  the 


revival  of  that  snit  against  tide  administra- 
trix of  the  deceased  defendant  appointed  by 
the  orphans'  court,  and  for  whose  estate,  as 
already  mentioned,  the  clerk  in  chancery  had 
been  appointed  administrator  ad  prosequen- 
dum by  the  ordinary.  Upon  being  informed 
by  the  ordinary  that  before  the  revival  of  the 
suit  In  chancery  would  be  ordered  against  the 
administratrix  appointed  by  the  orphans' 
court,  tbe  order  of  the  ordinary  appointing 
the  administrator  ad  prosequendum  in  the 
Prerogative  Court  would  have  to  be  vacated, 
the  proctor  stated  that  he  had  destroyed  the 
petition  and  order.  Whereupon  the  ordinary 
charged  the  proctor  with  contempt  of  court 
for  his  having,  without  authority,  failed  to 
file,  and  for  having  destroyed,  a  petition  pre- 
ferred in  the  Prerogative  Court  and  an  order 
made  thereon  by  the  ordinary.  Tbe  proctor's 
excuse  for  bis  conduct  Is  that,  after  the  order 
appointing  the  administrator  ad  prosequen- 
dum was  made  in  the  Prerogative  Court,  be 
learned  that  an  administratrix  of  tbe  estate 
of  the  deceased  had  been  appointed  In  the 
orphans'  court,  and,  believing  that  she  was 
entitled  to  defend  the  suit  for  tbe  estate  of 
tbe  deceased  in  preference  to  the  administra- 
tor formally  appointed,  and  not  having  filed 
tbe  order  and  petition  in  the  Prerogative 
Court,  be  thought  he  might  lawfully  destroy 
them,  and  thus  be  saved  the  troub>e  of  taking 
proceedings  to  vacate  and  annul  the  appoint- 
ment of  the  administrator  ad  prosequendum. 
The  latter  proved  a  vain  hope,  because  the 
ordinary  compelled  the  proctor  to  immediate- 
ly file  a  petition  suggesting  the  facts,  and  or- 
dered office  copies  of  the  petition  and  order 
appointing  the  administrator  ad  prosequen- 
dum to  be  filed  in  the  Prerogative  Court,  and 
then  made  an  order  revoking  the  appoint- 
ment of  tbe  clerk  in  chancery  as  administra- 
tor ad  prosequendum.  As  tbe  destruction  of 
a  deed  does  not  divest  tbe  title  by  it  con- 
veyed, 80  likewise  the  destruction  of  an  order 
of  a  court  does  not  operate  to  vacate  it  or 
destroy  its  effect.  Hence  the  order  tbat  tbe 
proceedings  in  the  Prerogative  Court  be  es- 
tablished by  tbe  filing  of  office  copies,  and 
revocation  of  tbe  order  made  in  tbe  regul** 
way. 

[2]  That  a  Judge  may  destroy  an  order 
which  he  has  signed,  before  it  is  filed,  with 
the  consent  of  tbe  party  obtaiulng  It,  and 
more  especially  upon  his  request,  treating  It 
as  inchoate  and  iiot  consummate  until  made 
a  matter  of  record,  I  have  no  doubt;  but 
that  an  officer  of  tbe  court  has  any  right  to 
do  ''ach  a  thing  out  of  the  presence  of  tbe 
court  and  without  tbe  consent  or  request  of 
tbe  court,  even  though  It  is  not  filed,  I  deny. 
Only  the  court  that  makes  an  order  can  un- 
make it,  either  formally  or  informally.  That 
an  officer  of  tbe  court  can  be  guilty  of  such  a 
thing  and  see  no  harm  In  It,  as  in  the  case 
before  me,  passes  my  comprehension. 

[3]  8.,  tbe  proctor,  when  charged  with  con- 
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tempt,  agreed  to  submit  the  matter  on  th« 
facts  above  stated,  and  did  not  reqnlre  ar- 
raignment on  formal  charges.  His  only  d»- 
fense  Is  a  disclaimer  of  Intentional  wrong- 
doing. As  I  said  in  the  Matter  of  P.,  a  Solic- 
itor of  the  Court  of  Chancery,  91  AtL  326: 

"This,  as  a  rale,  is  no  excuse,  especially 
where  tibe  facts  constitutiiif  the  contempt  are 
admitted,  or  where  a  contempt  is  clearly  ap- 
parent from  the  circumstances  surroundinK  the 
commission  of  the  act.  9  Cyc.  26.  Disavowal 
of  any  intention  to  commit  a  contempt  may, 
however,  extenuate  or  even  purge  the  contempt. 
Id.,  26.* 

That  the  destmction  of  a  petition  preferred 
to  a  conrt  and  an  order  made  thereon  la  at 
least  a  contempt  of  that  conrt  goes  without 
saying,  and  needs  not  the  citation  of  authori- 
ties to  support  the  proposition.  Iiack  of  bad 
motive  mitigates,  but  cannot  wholly  excuse, 
the  transgression. 

Upon  reflection  I  am  convinced  that  my 
doty  reqnlres  me  to  adjudge  that  S.,  the 
proctor,  has  been  guilty  of  a  contempt  of  the 
Prerogative  Court  The  matter  of  punish- 
ment will  be  reserved  for  further  considera- 
tion. 


(83  N.  J.  Kq.  482) 

INCANDESCENT  LIGHT  &  STOVE  CO.  ▼. 
STEVENSON  et  al. 

(Oonrt  of  Chancery  o£  New  Jersey.    July  22, 
1914.) 

1.  esectttobs  ahd  adinnistbatobb  (|  829*)— 
Deeds — Salk  of  Land — Likn. 

3  Comp.  St  1910,  p.  3838,  {  81,  and  page 
3845,  S  ^^  providing  for  the  sale  of  lands  of  a 
deceaent  to  pay  debts,  creates  a  lien  on  the  land 
in  behalf  of  a  creditor  for  one  year,  and  there- 
after until  a  bona  fide  sale  of  the  land  has 
been  made  by  the  heir  or  devisee,  the  expiration 
of  the  year  having  no  effect  to  increase  the 
estate  or  interest  of  the  heir  or  devisee,  but 
merely  to  protect  the  title  of  a  bona  fide  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1062,  1059, 
1842,  1350-1364 ;    Dec.  Dig.  i  329.*] 

2.  Debcknt  and  Disttbibtttion  (|  84*)— Lia- 

BILITT     OK     HeIB     TO     CBEDITOB— DeLAT     IN 

ADMiNierrBATioN— Injuby  10  Heib. 

Since  by  2  Comp.  St  1910,  p.  2739,  an  heir 
or  devisee  of  real  property  is  hahle  to  creditors 
of  his  testator  or  intestate  to  the  extent  of  the 
assets  received,  delay  in  administration  is  not 
a  source  of  substantial  injury  to  the  heir. 

[EM.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  809,  322-S25;  Dec. 
Dig.  i  84.»] 

8.  Descent  and  Dibtbibtjtion  (|  84*)— Db- 
CEDBNT's  Real  Pbopebtt— Salb  by  Heib— 
Injunction. 

Since  a  creditor  of  a  deceased  person  has 
a  Men  on  his  real  property  in  the  hands  of  the 
heir,  prior  to  a  sale  to  a  bona  fide  purchaser  for 
value,  the  creditor  is  entitled  to  enjoin  the  heir 
from  selling  the  land  to  the  prejudice  of  such 
lien  until  the  orphans'  court  has  been  afforded 
an  opportunity  to  enforce  a  lien  by  a  sale  of  the 
land  to  pay  debts  in  the  settlement  of  the  es- 


tate, withoot  reference  to  the  creditor's  delay 
in  causing  an  administration  of  the  estate. 

[Eld.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  309,  322-326;  Dec 
Dig.  I  84.*] 

Suit  by  the  Incandescent  light  &  Stove 
Company  against  George  E].  Stevenson,  ad- 
ministrator, and  another.  On  motion  to  dis- 
miss bill.   Denied. 

John  Boyd  Avis,  of  Woodbury,  for  com- 
plainant Herbert  C  Bartlett,  of  Vineland, 
for  defendants. 

LEAMINO,  V.  a  I  am  convinced  that  the 
motion  to  dismiss  tlie  bill  must  be  denied. 

[1]  Our  statute  creates  a  lien  in  behalf  of 
a  general  creditor  of  a  deceased  i)erson  on 
the  lands  of  the  deceased  for  a  period  of  one 
year  and  thereafter  until  a  bona  fide  sale  of 
the  land  has  been  made  by  the  heir  or  devi- 
see.  Haston  r.  Castner,  31  N.  J.  Eq.  (4  Stew.) 
697;  Westervelt  v.  Voorbis,  42  N.  J.  Eq.  (15 
Stew.)  179,  180,  6  Aa  665;  3  Comp.  Stat 
1910,  p.  3S38,  I  81,  and  page  3845,  {  94.  The 
bill  seeks  to  preserve  this  Hen  by  enjoining 
a  sale  by  the  heir  until  the  orphans'  court 
shall  have  made  an  order  of  sale  of  the 
land  for  the  payment  of  the  debt  due  com- 
plainant 

The  expiration  of  the  year  in  no  way  in- 
creases the  estate  or  Interest  of  the  heir  or 
devisee  in  the  land;  it  merely  protects  the 
title  of  a  bona  fide  purchaser.  The  lien  of 
the  creditor  contlnnes  until  the  title  of  a 
bona  fide  purchaser  Intervenes  to  extln- 
gnlsh  it 

[2]  The  delay  In  administration  is  not  a 
source  of  substantial  injury  to  the  heir,  for 
an  heir  or  devisee  of  real  estate  becomes  li- 
able to  creditors  of  his  testator  or  Intestate 
to  the  extent  of  assets  by  him  received.  2 
Comp.  Stat  p.  2739 ;  Jordon  v.  Logue,  76  N. 
J.  Eq.  (6  Buch.)  471,  472,  79  AtL  426. 

[3]  The  situation  thus  presented  by  the  bill 
is  that  of  a  creditor  with  a  lien,  who  seeks 
a  remedy  attainable  alone  in  tliis  court  to 
preserve  the  existence  of  the  Uen  until  the 
orphans'  court  shall  have  had  an  opportunity 
to  enforce  it  by  a  sale  of  lands  for  the  pay- 
ment of  debts  In  the  settlement  of  the  es- 
tate of  the  deceased  debtor;  whereas  the 
only  objection  to  the  reUef  so  sought  is  the 
delay  of  the  creditor  in  causing  an  adminis- 
tration of  the  estate,  which  delay  cannot  be 
properly  regarded  as  of  substantial  injury 
to  defendant 

I  will  advise  an  order  denying  the  motion 
to  dismiss  the  bill. 

But  defendant  is  entitled  to  a  pron^nt  final 
hearing  on  the  bill,  and  the  present  motion 
should  be  equitably  treated  as  a  motion  to 
speed  the  cause,  and  no  costs  should  be 
taxed. 
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PATJLSBOEO  LOAN  ft  BUIUMNQ   ASS'N 
T.  LTJMMIS  et  al.     (No.  6.) 

(Court  of  BrroTB  and  Appeals  of  New  Jersey. 
May  4,  1914.) 

1.  BUILDINO  AND  LOAN  ASSOCIATIONS   (S  26*) 

—Loans— Appucation  or  Pkoceedb. 

Defendants  having  contracted  with  A.,  who 
waa  secretary  of  complainant  building  associa- 
tion, for  certain  repairs  on  a  house,  applied  to 
complainant  for  a  loan,  airreeing  that  the  prior 
liens  against  the  property  should  be  discharged 
from  the  money  to  be  loaned.  Thereafter  com- 
plainant drew  a  draft  for  $900,  payable  to  the 
order  of  one  of  the  defendants,  and  delivered  the 
same  to  A,  which  he  applied  without  indorse- 
ment by  the  payee,  to  the  payment  of  bis  claim 
for  repairs  on  the  building.  Held,  that  defend- 
ants' agreement  did  not  confer  on  complainant 
or  A  the  right  to  ascertain  the  amount  due 
from -defendants  to  A.,  without  defendants'  con- 
'sent,  and  to  charge  an  amount  so  ascertained 
to  defendants,  and  that  the  amount  of  the  draft 
coold  not  therefore  be  regarded  as  a  payment 
pro  tanto  of  the  proposed  amount  to  be  loaned. 

[Ed.  Note.— For  other  cases,  s^  Building  and 
Loan  Associations,  Dec.  Di^.  {  26.*] 

2.  Taxation  (g  531*)- Payment  of  Taxes— 
BiOHT  TO  Rbiububskmbnt— Lien. 

Where  a  building  association  on  the  faith 
of  a  proposed  mortgage  loan  paid  certain  taxes 
on  the  premises,  it  was  entitled  to  enforce  a 
lien  against  the  property  for  the  amount  of  the 
taxes  so  paid  and  interest  thereon. 

[Ed.  Note.— For  other  caeeg,  see  Taxation, 
Cent.  Dig.  {{  986,  987;   Dec,  Dig.  {  S531.*l 

Appeal  from  Conrt  of  Chancery 
Suit  by  the  Paalsboro  Loan  &  Building  A»- 
aodatlon  against  Annie  E.  Lummls  and  an- 
other to  foreclose  a  mortgage.  From  a  ludg- 
ment  declaring  the  mortgage  a  lien  only  for 
the  amount  of  certain  taxes  paid  by  com- 
plainant, and  interest,  It  appeals,  .affirmed 
'on  the  opinion  of  the  Vice  Chancellor,  which 
was  as  follows : 

In  this  case  I  am  entirely  satisfied  that  this 
mortgage  cannot  be  enforced  against  these  de- 
fendants in  accordance  with  its  terms.  There 
is  one  element  that  counsel  for  complainant,  and 
his  witnesses  who  have  testified  and  who  have 
been  permitted  even  to  spealc  argumentatiTely, 
have  apparently  overlooked  from  beginning  to 
end.  The  contract  between  the  defendants  and 
Mr.  Adamson  was  purely  personal ;  it  involved 
the  building  of  a  house,  or  the  repairing  of  a 
honse,  and  when  that  work  waa  terminated  or 
discontinued  the  defendants  were  -entitled  to 
make  their  own  settlement  with  Mr.  Adamson  as 
to  the  amount  which  might  be  found  due  to 
him.  When  the  building  association  allowed 
this  loan,  as  the^  were  entitled  to  have  the 
amount  of  prior  hens  against  the  property  dis- 
diarged  from  the  money  so  to  be  loaned,  this 
necessarily  included  such  money  as  was  due 
from  defendants  to  Adamson  for  work  perform- 
ed by  Adamson  on  the  building ;  but  neither 
the  building  association  nor  Adamson  had  the 
right  or  autnority  by  either  direction  or  implica- 
tion to  ascertain  without  the  consent  or  co- 
operation of  defendants  that  any  specific  amount 
was  due  from  defendants  to  Adamson  and  to 
charge  an  amount  so  ascertained  to  defendants; 
nor  was  the  building  association  either  directly 
or  impliedly  privileged  to  handle  the  matter  in 
sncb  manner  that  £bc  proceeds  of  the  proposed 
loan  would  not  be  applied  to  discbarge  the  prior 
mortgage.  Mr.  Adamson  never  bad  the  privi- 
lege from  defendants  for  himself,  nor  did  the 


boilding  association  have  the  privilege  from  de- 
fendants for  itself,  of  determining  what  the  re- 
lations were  and  bow  the  accounts  stood  between 
the  defendants  and  Adamson.  The  building  as- 
sociation had  no  right  to  consider  the  proposed 
loan  consummated  until  the  draft  which  they 
made  payable  to  Mrs.  Lummis  for  the  amount  of 
the  proposed  loan  should  receive  her  proper  en- 
dorsement. If  Mr.  Adamson  assumed  the  privi- 
lege, as  counsel  suggests,  to  turn  this  $900  draft- 
voucher  back  to  the  building  association  as  cash 
without  the  endorsement  of  Mrs.  Lummis,  in 
doing  so  he  denied  Mr.  and  Mrs. '  Lummis  the 

Erivilege  of  making  their  own  settlement  with 
im.  If  the  building  association  assumed  to 
take  the  draft-voucher  which  was  drawn  to  the 
order  of  Mrs.  Lummis  without  the  endorsement 
of  Mrs.  Lummis,  in  doing  so  the  building  asso- 
ciation deprived  Mrs.  Lummis  of  any  defense 
against  the  amount  Mr.  Adamson  might  claim 
to  be  due  for  that  work.  That  element  seems 
to  have  been  entirely  overlooked.  But  aside 
from  that  I  am  unable  to  see  how  we  are  justi- 
fied, under  the  evidence,  in  making  a  finding  of 
fact  that  the  item  of  $1220,  "receipts  of  the 
evening,"  contained  in  the  cashbook,  included 
this  voucher  of  $900.  It  may  be  that  this 
voucher  passed  at  that  time  to  the  treasurer 
and  waa  accepted  by  him  as  so  much  cash,  that 
is,  the  treasurer  may  Irnve  cashed  the  draft 
for  Mr.  Adamson,  and  it  may  be  that  the  draft 
has  come  from  tne  treasurer's  custody  to  this 
court;  but  the  evidence  of  all  that  is  very 
slight  indeed,  if  any  at  all  exists.  The  treas- 
urer's own  testimony  was  to  the  effect  that  he 
had  never  seen  this  $9(X>  draft-voucher  since  it 
was  issued  until  today.  That  testimony  he 
now  thinks  may  not  have  been  accurate;  he 
now  thinks  that  he  may  have  received  it  as  cash 
and  have  turned  it  over  to  the  building  associa- 
tion examiner,  but  he  is  not  sure  of  that  What 
the  facts  in  this  respect  may  be  is  necessarily 
more  or  less  a  conjecture.  This  voucber^raft 
may  have  still  been  in  the  hands  of  Mr.  Adam- 
son at  the  time  of  his  death.  Indeed,  I  am 
not  at  all  inclined  to  believe  it  was  not  still  in 
his  hands  at  the  time  of  his  death ;  I  am  in- 
clined to  think  from  all  the  evidence  in  the  case 
that  at  the  time  he  waa  stricken  with  his  last 
sickness  he  had  not  abandoned  the  idea  of  con- 
summating this  building  association  loan  in  the 
manner  it  had  been  intended ;  that  the  consum- 
mation of  the  transaction  had  been  simply  held 
in  abeyance  by  him;  and  that  he  had  been 
reporting  to  the  mortgagor  from  time  to  time 
that  be  would  fix  it  up,  but  had  deferred  doing 
it  for  reasons  of  his  own;  that  the  transaction 
never  had  become  a  consummated  transaction 
with  the  building  association,  from  either  the 
standpoint  of  that  association  or  of  Adamson 
or  of  defendants.  But  be  that  as  it  may,  the 
building  association  was  at  no  time  empowered, 
directly  or  indirectly,  by  any  conduct  upon  the 
part  of  the  defendants,  to  appropriate  or  apply, 
without  their  indorsement  or  sanction,  a  vouch- 
er-draft, payable  to  their  order,  and  in  that 
manner  deny  them  the  right  to  make  their  own 
settlement  with  their  own  contractor  who  hap- 
pened to  be  the  secretary  of  the  association. 

[2]  On  the  faith  of  this  proposed  mortga^ 
loan  the  building  association  undoubtedly  paid 
these  taxes  and  are  entitled  to  the  return  of  the 
money  they  paid,  and  the  mortgage  probably 
could  be  appropriately  declared  a  lien  for  tbefa: 
protection  to  that  amount;  but  so  far  as  the 
$900  is  concerned  there  is  no  evidence  to  sat- 
isfy me  that  that  money  has  ever  been  paid 
by  them,  or,  if  it  was  paid  by  them  to  tit. 
Adamson,  that  it  was  paid  to  him  with  any  ade- 

?iuate  authorization  upon  the  part  of  the  de- 
endants.  From  the  standpoint  of  the  defend- 
ants this  mortgage  does  not  exist  as  a  security 
for  that  $900.  It  may  exist  as  a  security  for 
the  taxes.  They  anticipated  that  this  loan 
would  be  made  and  executed  the  mortgage  as  a 
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Rart  of  that  anticipated  plan,  and  upon  the 
^th  of  that  the  bailding  association  paid  and 
frobabl;  appropriately  paid  those  taxes,  and 
thinh  the  mortgage  may  be  declared  a  lien 
to  that  amount;  but  I  do  not  think  that  they 
should  be  charged  with  the  coats  of  this  foreclo- 
sure for  the  purpose  of  collecting  that  infinitesi- 
mal  item  of  taxes  which  do  doubt  would  have 
been  paid  if  defendants  had  l)eeo  made  aware  of 
the  expenditure  or  if  any  special  demand  had 
been  made  for  it. 

I  will  advise  a  decree  denying  the  relief 
■ought  except  as  to  the  amount  of  taxes  paid 
by  the  building  association.  For  that  payment 
the  defendants  have  received  benefits,  and  they 
should  recompense  the  association  to  that 
amount,  and  the  mortgage  may  stand  as  a  lien 
to  secure  the  building  association  and  enable 
it  to  enforce  the  payment  No  costs,  however, 
■bould  be  taxed  in  favor  of  either  the  bailding 
association  or  the  defendants.  That  I  believe  to 
be  a  just  and  proper  diajxisition  of  the  case. 
The  defendants  will  owe  to  the  Adamson  estate 
whatever  amount  Mr.  Adamson  would  be  enti- 
tled to  receive  for  tbe  value  of  the  work  per- 
formed by  him  on  defendant's  building;  but 
they  cannot,  I  think,  under  tbe  circumstances  of 
the  cane,  be  said  to  owe  the  $900  to  the  build- 
ing association. 

Mr.  Avis:  If  your  honor  please,  there  is  a 
cross-bill  asking  that  the  bond  and  mortgage  be 
delivered  up  fur  cancellation. 

The  Vice  Chancellor:  I  will  grant  the  prayer 
of  the  cross-bill  upon  tbe  terms  that  they  pay 
the  amount  of  the  taxes. 

Mr.  Avis:  Being  in  the  nature  of  a  rolnntary 
payment,  I  suppose  it  will  not  carry  interest? 

The  Vice  Chancellor:  The  defendants  got  the 
benefit  of  the  taxes,  and  I  think  they  should  pay 
the  amount  of  the  taxes  back  with  Interest ;  the 
taxes  were  paid  on  the  property  of  the  defend- 
ant* by  the  building  association  pending  a  pro- 
posed loan,  and  I  think  defendants  should  re- 
fund it  with  interest  from  the  date  of  payment. 

Mr.  Avis:  Tour  honor  will  advise  a  decree 
directing  that  tbe  bond  and  mortgage  be  haudpd 
up  for  cancellation  upon  the  payment  of  the 
17.80  with  interest? 

The  Vice  Chancellor:  Tea,  and  no  costs  to  be 
taxed  on  either  side; 

A.  H.  Swackhamer,  of  Woodbury,  for  ap- 
pellant John  Boyd  Avis  and  W.  Earle  Mil- 
ler, both  of  Woodbury,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  In  the 
opinion  filed  In  the  court  below  by  Vice  Chan- 
ceUor  LEAMINQ. 


HAINES  T.  STANDOVEN,  City  Clerk, 

(Supreme  Court  of  New  Jeney.     Nor.  7. 
1913.) 

Mandawtts  (5  74*)— Scope  of  Writ-Action 

BT  ADMINISTBATIVB  OFnCERS— REVIEW. 

Where  a  city  clerk,  in  the  performance  of 
the  duty  imposed  by  the  Legislature,  entered 
upon  investigation  of  whether  a  petition  for 
an  election  under  the  Walsh  Act  (Act  April 
26.  1911  [P.  L.  p.  462])  had  the  necessary 
signatures,  and,  having  concluded  that  it  did 
not,  refused  to  call  the  election,  mandamus 
was  not  available  to  review  errors  alleged  to 
have  been  committed  by  the  clerk,  either  in 
the  method  of  his  investigation  or  in  further- 
ance thereof. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  EMg.  H  loO-167;   Dec.  Dig.  {  74.»  ] 


Mandamus  on  the  relation  of  Harry  B. 
Haines  against  T.  Simpson  Standoven,  City 
Clerk  of  Paterson,  etc.    Writ  denied. 

Argued  November  term,  1913,  before  GAR- 
RISON, TRENCHARD,  and  MINTURN,  JJ. 

Henry  Marelli,  of  Paterson,  for  cdator. 
Edward  F.  Merry,  William  B.  Gourley,  and 
John  W.  Griggs,  all  of  Paterson,  for  defend- 
ant 

PER  CURIAM.  The  dty  clerk  of  Pat»- 
Bon,  in  the  exercise  of  the  duty  cast  upon  him 
by  the  Legislature  of  determining  whether 
or  not  a  petition  for  tbe  calling  of  an  elec- 
tion under  the  "Walsh  Act"  (Act  April  25, 
1911  [P.  L.  p.  462])  had  been  made  in  writing 
by  4,039  legal  voters  who  had  voted  at  the 
last  general  election,  entered  upon  an  iuYesti; 
gatlon  of  that  question  and  reached  the  con- 
clusion that  such  a  petition  had  not  been 
made  and  hence  refused  to  issue  the  call  for 
such  election.  Tbe  clerk  may  have  commit* 
ted  errors  either  in  the  method  of  investiga- 
tion pursued  by  him  or  in  the  conclusions 
reached  by  bim;  but  such  errors  cannot  be 
reviewed  or  corrected  by  tbe  writ  of  manda- 
mus, ndther  can  this  court  by  such  writ  di- 
rect the  city  clerk  in  advance  what  conclu- 
sion be  shall  reach,  what  investigation  he 
shall  pursue,  or  what  action  he  shall  take  as 
tbe  result  thereof.  These  being  tbe  only  ob- 
jects sought  to  be  accomplished  by  the  writ 
that  is  applied  for,  sucb  application  must  be 
denied. 

•  («S  N.  J.  Bq.  S2U 
BATTERI  PARK  NAT.  BANS  ▼.  HUNT 
«t  aL 

(Court  of  Chancery  of  New  Jerscj.    June  8, 
1914.) 

1.  Trusts  (J  89*)— RESutxiwo  Tbtwts— Stw- 
FiciKNCT  or  Evidence. 

In  a  creditor's  suit  in  aid  of  an  attach- 
ment to  recover  property,  the  title  to  which 
was  in  the  name  of  the  debtor's  brother,  evi- 
dence keld  to  show  that  the  purchase  price  of 
the  property,  the  amount  of  a  mortgage  subject 
to  which  it  was  purchased,  and  the  cost  of  im- 
provements on  the  property,  were  paid  with  the 
debtor's  money,  though  part  of  the  payments 
were  made  by  means  of  checks  drawn  on  ac- 
counts standing  in  tbe  brother's  name,  and 
hence  the  debtor,  b^  virtue  of  a  resulting  trust 
was  the  sole  benelicial  owner  of  the  property. 
[Ed.  Note.— For  other  cases,  see  Trusts,  CenC 
Dig.  gg  134-137;    Dec  Dig.  {  89.»] 

2.  Fraudulent  Convbtanceb  (I  208*)— lir- 
TENT  TO  Defraud  Cbeditobs— -Sufficiknct 
OF  Evidence. 

Evidence  held  sufficient  to  show  that  an  as- 
signment of  a  mortgage  by  the  debtor  to  his 
brother  was  with  intent  to  hinder,  delay,  and 
defraud  his  creditors. 

[Ed.  Note.~For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |f  892-S95;  Dec.  Dig. 
i  298.*] 

Suit  by  the  Battery  Park  National  Bank 
against  Williams  A.  Hunt  and  otbeis.  D»- 
cree  for  complainant 

See,  also,  91  Atl.  80S. 


•For  other  cases  see  same  toplo  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Serifs  *  Rep'r  Indexss 
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Oondlct,  Condict  &  Boardman,  of  Jersey 
City,  for  complainant  William  L.  Rae,  of 
Jersey  City,  for  trustee  In  bankruptcy.  Lnm, 
Tamblyn  &  Coyler,  of  Newark,  and  Frederick 
Durgan,  of  New  York  City,  for  defendants 
Williams  A.  Hunt  and  Fred  M.  Hunt 

LEWIS,  v.  0.  This  cause  was  brought  to 
trial  on  the  bill,  answers,  and  replications 
and  cross-bill  and  answer  to  cross-bill  and 
proofs.  The  original  bill  was  filed  by  the 
Battery  Park  National  Bank  of  New  York, 
in  aid  of  an  attachment  issued  out  of  the  Su- 
preme Court  of  New  Jersey  at  the  suit  of 
the  complainant,  against  the  property  of  Fred 
M.  Hunt,  one  of  the  defendants. 

[1]  The  property  described  in  the  bill  con- 
sists of  a  plot  of  land  on  Washington  street, 
Newark,  upon  which  there  stood  at  the  time 
of  the  filing  of  the  bill  three  brick  residences, 
a  stable,  and  a  garage.  The  title  to  this  land 
Is  in  the  name  of  Williams  A  Hunt,  a  brother 
of  Fred  M.  Hunt  The  bill  charges,  however, 
that  the  beneficial  ownership  of  this  property 
Is  in  Fred  M.  Hunt  and  that  Williams  A. 
Hunt  holds  the  bare  legal  title  as  trustee 
for  Fred  M.  Hunt  The  property  was  orig- 
inally purchased  from  Luella  K.  Beecher,  by 
contract  dated  November  20,  1911.  The 
agreed  purchase  price  was  $33,000,  to  be  paid 
by  the  assumption  of  a  first  mortgage  of 
$16,000  and  of  a  second  mortgage  (called  the 
Katz  mortgage  in  the  testimony)  of  $6,500, 
and  the  payment  of  $11,600  in  cash.  The 
purchase  price  was  actually  paid  as  follows: 
By  the  assumption  of  the  two  mortgages  and 
the  payment  of  three  checks  to  the  order 
of  Beecher,  on  the  Bankers'  Trust  Company 
of  New  York,  upon  an  account  standing  in 
the  name  of  Williams  A.  Hunt  These  checks 
were  as  follows: 

November  20,  1911 $  1,000  00 

November  23,  1911. 4,000  00 

December  4,  19U 6,683  86 

Or  a  total  of $10,683  86 

The  defendants,  Hunt  account  for  the  dis- 
crepancy between  the  $11,500  cash  payment 
called  for  by  the  contract  and  the  $10,683.86 
actually  paid  by  saying  it  was  a  credit  al- 
lowed the  purchaser  on  adjustment  of  inter- 
est on  the  mortgages  and  the  taxes.  After 
the  filing  of  the  bill  in  this  cause,  Fred  M. 
Hunt  on  September  13,  1912,  filed  a  petition 
of  voluntary  bankruptcy  in  the  Southern 
district  of  New  York.  George  F.  D.  Trask 
was  appointed  trustee  in  bankruptcy  of  his 
estate.  The  said  trustee  thereupon  filed  a 
petition  in  this  cause  to  be  made  a  party. 
His  petition  being  granted,  he  filed  an  an- 
swer by  way  of  cross-bill.  In  which  he  claim- 
ed that  the  property  described  in  the  bill 
was  now  vested  in  him  by  operation  of  law 
as  a  part  of  the  estate  of  his  bankrupt  Fred 
and  Williams  Hunt  answered  the  original 
biU  and  Williams  Bunt  answered  the  cross- 
MU.  An  order  was  made  by  the  United 
States  District  Court  of  the  Southern  District 


of  New  York,  under  section  67f  of  the  Bank- 
ruptcy Law,  preserving  the  lien  of  the  above- 
mentioned  attachment  for  the  benefit  of  the 
estate  of  the  bankrupt  This  order  has  been 
made  a  file  of  this  court  in  this  cause.  The 
trustee  has  filed,  pursuant  to  the  provisions 
of  the  Bankruptcy  Act  in  the  register's  office 
of  Essex  county,  a  copy  of  the  decree  ad- 
judicating Fred  Hunt  to  be  a  bankrupt 

The  complainants  and  trustee  in  bank- 
ruptcy have  a  common  interest  The  com- 
plainant makes  no  claim  under  its  attach- 
ment to  preference  over  the  other  creditors. 
The  complainant  and  the  trustee  in  bank- 
ruptcy take  the  position  that  the  proofs  in 
this  cause  are  sufficient  to  sustain  their 
claim  that  Fred  M.  Hunt  was  the  beneficial 
owner  of  the  property  in  question  upon  any 
one  of  three  grounds;  that  is  to  say:  First, 
that  the  admissions  of  Williams  Hunt  cou- 
pled with  the  evidence  of  the  dominion  exer- 
cised by  Fred  Hunt  over  the  property,  is 
sufficient  to  establish  the  existence  of  an 
eapreaa  trust  agreement  between  the  two 
brothers,  whereby  Williams  agreed  to  hold 
the  property  in  trust  for  Fred;  and,  secondly, 
that  the  dominion  exercised  by  Fred  M. 
Hunt  over  the  bank  account  out  of  which  the 
original  purchase  price  was  paid  and  the  prov- 
ed fact  that  Frei  expended  his  own  money  in 
paying  ott  a  second  mortgage  on  the  property, 
and  in  erecting  an  expulsive  stable  and  a 
garage  upon  the  property,  establish  a  trust  es- 
tate in  Fred  retuUing  from  the  payment  of 
him  of  the  purchase  price;  and,  thirdly,  that 
if  it  be  assumed  that  it  was  originally  intend- 
ed by  the  two  brothers  that  Williams  should 
be  the  beneficial  owner,  it  is  apparent  that 
payments  made  by  Fred  for  the  property,  and 
for  Improvements  npon  the  property,  were 
voluntary  conveyances  made  by  Fred  and 
accepted  by  Williams  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  Fred,  whereby  a  eonstruoHve  trust 
or  equitable  lien  exists  in  favor  of  Fred's 
creditors.  I  shall  consider  the  case  as  one  of 
a  resulting  trust 

Williams  Hunt  was  examined  at  great 
length  before  the  referee  in  bankruptcy  pro- 
ceeding. A  part  of  his  examination  in  that 
matter  has  become  a  part  of  the  testimony 
in  this  cause.  His  account  of  the  payment 
of  the  purchase  price  was  that  the  property 
was  taken  subject  to  a  first  mortgage  of 
$15,000;  that  $1,000  was  paid  by  the  check 
of  November  20,  1911,  add  that  $18,000  was 
paid  Beecher  in  cash,  "in  bills,"  "aU  cur- 
rency,"  "cash."  The  examiner  was  called  to 
the  telephone.  Upon  his  return,  it  appears, 
by  Williams  Hunt's  testimony  in  the  present 
case,  that  the  following  took  place: 

"Q.  As  I  left  the  room  your  brother,  the  bank- 
rupt, spoke  to  you.  What  did  he  say  to  you? 
A  My  brother?    Q.  Yes. 

"Mr.  Durgan:   Is  that  competent? 

"Mr.  Boaniman:  Certainly;  the  witness  is 
on  the  stand,  and  he  spoke  to  the  bankrupt,  or 
the  bankrapt  spoke  to  him. 
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"The  Witness:  I  wffl  have  to  ask  him  [tndi- 
catlng  the  bankrupt]. 

"Mr.  Durran:     See  what  he  said. 

"The  Bankrupt:    I  will  tell  you. 

"Mr.  Boardman:     Never  mind. 

"The  Witness:  He  said,  in  regard  to  when 
I  paid  the  $18,000,  I  should  have— it  should 
have  been  mentioned  there  that  $1,000  was. de- 
posited, and  that  there  was  $17,000,  instead  of 
saying  $18,000.  Q.  That  is  what  your  brother 
told  you,  is  it?  A.  Yes,  sir.  Q.  You  had  for- 
gotten thai^  A.  I  had  forgotten  that.  I  sup- 
posed, in  fact,  yon  would  take  it  for  that" 

It  Is  impossible  to  reconcile  this  evidence 
with  any  theory  of  a  beneficial  ownership 
of  this  property  vested  in  Williams  A.  Hunt 
Bither  he  was  in  snch  darkness  as  to  the 
transactions  as  to  discredit  any  notion  that 
he  owned  it,  or  be  was  engaged  in  a  conspir- 
acy with  bis  brother  to  conceal  the  true  facts 
concerning  the  purchase.  The  conclusion 
necessary  to  be  drawn  from  that  hypothesis 
Is  the  same  as  the  other,  for  if  Williams  was 
the  true,  beneficial  owner,  there  was  no  rea- 
son for  the  concealment  of  the  fact  that  the 
purchase  price  had  been  paid  by  his  own 
cbecks.  He  went  fnrther  in  his  examina- 
tion before  the  referee.  He  stated  that  this 
$18,000  cash  had  been  taken  from  a  mahog- 
any money  box,  which  he  owned,  and  in 
whidi  he  kept  a  portion  of  bis  wealth.  This 
box  had  contained,  according  to  his  account, 
$80,000  on  January  1,  1907.  The  origin  of 
this  fund,  as  accounted  for,  in  the  bank- 
ruptcy proceeding,  was  his  honest  toil  for 
a  period  of  a  few  years.  He  was  cross-ex- 
amined further  as  to  this  fund  of  $80,000  in 
the  present  case,  and  he  testified  that  it  had 
its  origin  in  two  very  remarkable  gambling 
transactions,  each  of  which  netted  him  the 
precise  sum  of  $15,000.  This  fund  of  $80,000 
has  been  used.  If  the  Hunt  brothers  are  to  be 
Relieved,  in  paying  for  the  property  in  ques- 
tion, and  In  the  purchase  from  Fred  of  other 
portions  of  his  estate,  and  for  no  other  pur- 
pose. I  am  forced  to  the  conclusion  that  the 
story  of  this  fund  of  $80,000  is  a  fable. 

As  has  been  said,  the  $10,683.86  actually 
paid  to  Mrs.  Beecher  was  drawn  from  a  bank 
account  in  the  Bankers'  Trust  Company 
standing  in  the  name  of  Williams  A.  Hunt. 
The  body  of  these  checks  were,  in  each  in- 
stance, written  by  Fred  Hunt.  They  were 
merely  signed  by  Williams,  and  Williams  tes- 
tified tliat  Fred  Hunt  had  full  authority  to 
sign  dteoks  on  this  account.  William^ 
ignorance  as  to  the  facts  in  connection  with 
ttiis  account  is  equal  to  his  lack  of  informa- 
tion as  to  the  factd  relating  to  the  purchase 
of  the  property.  The  account  was  originally 
opened  with  the  Mercantile  Trust  Company, 
which  company  was  afterwards  merged  with 
the  Bankers'  Trust  Company.  Williams  has 
never  been  either  to  the  Mercantile  Trust 
Company  nor  to  the  Bankers'  Trust  Com- 
pany. He  does  not  know  how  long  he  has 
had  the  account  He  never  "bothered"  witli 
his  bank  deposit  book.  He  does  not  know 
wTien  the  merger  between  the  two  trust  com- 
panies took  place.    He  says  that  part  of  the 


money  in  this  account  came  out  of  the  ma- 
hogany box,  but  he  cannot  tell  how  much  of 
the  money  that  came  oat  of  the  box  went  into 
the  bank  account.  When,  in  November,  1912, 
he  was  examined  in  the  bankruptcy  proceed- 
ings, he  could  not  tell  whether  be  then  had  a 
chedcbook  for  this  account  or  not  He 
could  not  then  recall  the  number  of  checks  be 
had  drawn  on  this  account  during  the  year 
1912.  He  could  not  tell  whether  it  would  be 
more  than  20  or  less  than  20.  In  fact,  he  had 
"no  recollection  whatsoever."  The  one  defi- 
nite assertion  that  he  ventured  to  make  was 
that  his  balance  in  this  account  on  January 
1,  1912,  was  about  $10,000.  A  copy  of  this 
account  was  produced  in  this  cause,  and 
showed  the  balance  on  that  day  to  have 
been  $758.48. 

On  the  other  hand,  Fred  M.  Hunt  had  com- 
plete dominion  over  this  account  He  drew 
all  the  checks  and  could  sign  any  chedc  that 
he  chose  to  sign.  The  check  for  $1,000  of 
November  20,  1911,  mentioned  above,  was 
produced  and  offered  in  evidence  before  the 
referee  in  bankruptcy.  It  bore  the  serial 
number  7100.  An  examination  of  a  copy  of 
this  account,  furnished  by  the  banks,  shows 
this  check  as  the  sixth  withdrawaL  A  later 
check  in  this  same  series  is  numbered  8.  On 
the  stand,  Fred  Hunt  admitted  that  the  num- 
ber bad  been  changed,  but  denied  that  any 
sinister  purpose  bad  prompted  the  alteration. 
A  small  pocket  checkbook,  purporting  to 
show  this  account,  was  produced  before  the 
referee.  From  the  cross-examination  of  Wil- 
liams Hunt  in  this  cause,  it  appears  that  the 
earlier  stubs  had  been  torn  out  from  this 
book,  and  all  the  entries  Intended  to  show  the 
dealing  with  the  account  in  question  were 
crowded  upon  two  stubs.  This  book  should 
have  shown  the  three  Beecher  checks.  But, 
if  It  did,  counsel  who  examined  the  witness, 
apparently  failed  to  detect  It  This  check- 
book, though  called  for  by  the  complainant, 
was  not  produced  at  the  trial  of  this  cause. 
Fred  Hunt  was  examined  as  to  the  method 
employed  in  keeping  this  check  account  He 
stated  that  each  check  was  entered  upon  a 
corresponding  stub.  It  is  evident,  therefore, 
that  the  stub  checkbook  produced  before  the 
referee  was  not  a  genuine  document  It  is 
quite  evident,  therefore,  that  the  money  that 
went  Into  the  purchase  of  this  property  was 
the  money  of  Fred  M.  Hunt,  though  drawn 
from  an  account  carried  in  the  name  of  hla 
brother.  The  property  was  conveyed  by  Mrs. 
Beecher  to  Williams  A.  Hunt,  subject  to  a 
second  mortgage  of  $6,500.  This  mortgage 
was  paid  off  on  January  8,  1912,  by  three 
checks  of  Fred  M.  Hunt,  drawn  on  the  Bat- 
tery Park  National  Bank,  two  of  which  were 
drawn  'to  the  order  of  one  Katz. 

After  the  election  of  Mr.  Trask  as  trustee, 
Fred  Hunt  produced  before  the  referee  and 
delivered  to  Mr.  Trask  a  bundle  of  about  30O 
checks,  drawn  on  the  Battery  Pai^  account, 
covering  a  period  of  several  years.  He  also 
produced  a  bundle  of  checks  drawn  on  an  ac- 
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count  that  he  carried  In  the  Mechanics'  ft 
Metals'  National  Bank  of  New  York,  and  six 
checks  drawn  on  an  acconnt  In  the  Bankers' 
Trust  Company,  standing  In  bla  own  name. 
He  also  produced  what  purported  to  be  a 
stub  checkbook  on  the  Battery  Park  National 
Bank,  another  on  the  Mechanics'  ft  Metals' 
Bank.  He  testified  that  his  bank  book  and 
stub  book  on  the  Bankers'  Trnst  Company 
acconnt  had  been  "lost  in  the  shuffla"  This 
last  account,  by  the  way,  was  by  far  the 
largest  acconnt  carried  by  Fted  Hnnt,  show- 
ing deposits  during  a  period  of  18  months  of 
$89,344.99,  and  except  for  the  months  of  Jan- 
uary, February,  and  April,  1912,  this  ac- 
connt was  the  least  active  of  all  his  numer- 
ous accounts.  The  three  so-called  Katz 
checks  were  not  among  the  large  bundle  of 
Battery  Park  checks  delivered  to  Mr.  Trask. 
It  is  quite  apparent  that  they  were  withheld, 
and,  further,  that  the  stub  checkbooks  deliv- 
ered to  Mr.  Trask  at  the  same  time  were  man- 
ufactured for  the  occasion.  There  are  many 
things  that  point  to  this  conclusion.  Only 
one  need  be  referred  to;  that  is,  that  the 
checks  covering  the  period  in  question,  all 
or  practically  all,  bore  the  vignetted  iiictnre 
of  a  slilp  with  an  appropriate  motto.  The 
checks  remaining  in  the  stub  book  bore  no 
such  vignette.  Tet  Fred  Hunt  had  testified 
before  the  referee,  speaking  of  these  checks 
and  stub  books:  "I  will  not  say  they  corre- 
spond in  number,  but  thej;  were  taken  from 
those  books."  In  the  face  of  this  testimony, 
the  stoty  of  these  brothers,  to  the  effect  that 
Williams  gave  Fred  $6,500  in  cash  with  which 
to  pay  this  mortgage,  which  money  Fred  gave 
out  in  driblets  to  his  customers  and  friends, 
and  gave  in  its  place  his  own  checks  in  pay- 
ment of  the  mortgage,  is  entitled  to  little,  if 
any,  weight  The  brothers  contradicted  each 
other  as  to  the  date  of  this  payment  by  Wil- 
liams to  Fred,  and  the  friend  that  they 
bring  in  to  corroborate  them  contradicts 
them  both.  That  this  mortgage  was  paid  by 
Fred  M.  Hunt  with  his  own  money  is  proved 
to  my  satisfaction. 

Since  the  purchase  of  this  property,  there 
has  been  erected  upon  it  a  stable  and  a  ga- 
rage. The  stable  was  erected,  by  William  L. 
Blanchard,  or,  what  seems  to  be  the  same 
thing,  by  the  William  !#.  Blanchard  Company. 
There  was  paid  to  Blanchard  od  account  of 
this  work  $174250.  Of  this  sum,  $7,000  was 
paid  by  six  checks  drawn  by  Fred  M.  Hnnt 
on  his  account  in  the  Bankers'  Trust  Com- 
pany. Fred  Hunt  now  admits  giving  three 
of  these  checks,  or  $3,500,  but  the  payment  of 
the  whole  $7,000  is  so  completely  proved  by 
Blanchard's  books  and  the  records  of  the 
Federal  Trust  Company  of  Newark  and  the 
Bankers'  Trust  Company  of  New  York  that 
counsel  for  defendant  did  not  attempt  to  dis- 
pute the  fact  Before  the  referee,  however, 
Fred  had  testified,  speaking  of  the  checks 
drawn  on  this  very  account  as  follows: 

"Q.  Do  you  want  to  swear  that  none  of  these 
went  to  WUliam  li.  Blanchard?    A.  No,  air.    Q. 


None  of  them  did?  A.  No,  sir.  Q.  Did  any  of 
them  go  to  the  Newark  contract?  A.  No,  eir. 
Q.  Did  any  go  to  Newark?  A.  No,  sir;  I  don't 
Oiink  80." 

These  are  the  checks  that  have  been  "lost" 
by  Fred  Hunt  Two  thousand  dollars  of  this 
$17,250,  was  paid  by  checks  drawn  on  ac- 
counts standing  in  the  name  of  Hunt  Bros. 
But  It  is  clear  that  Fred  Hunt's  signature 
alone  was  recognized  by  the  banks.  Two 
other  checks  were  given  to  Blanchard,  one 
for  $750  and  one  for  $500,  drawn  on  the  New- 
ark Trust  Company,  on  an  account  opened  by 
Fred  Hunt  on  May  8,  1912,  in  the  name  of 
WiUlama  A.  Hunt  When  Fred  opened  this 
account  he  filed  with  the  bank  a  power  of 
attorney  from  Williams,  authorizing  him, 
Fred,  to  sign  Williams'  name  to  checks  and 
notes.  At  the  time  Fred  opened  this  accounj^ 
he  had  broken  with  the  complainant  he 
was  heavily  indebted  to  the  Mechanics'  ft 
Metals'  National  Bank,  and  his  balance  in 
the  Bankers'  Trust  Company  was  reduced  to 
$105.97.  He  had  made  every  preparation  to 
fail.  Daring  the  preceding  two  weeks,  he 
had  given  notes  to  five  of  his  creditors.  There 
had  been  recorded  a  deed  of  his  home  property 
to  his  friend,  Fred  Brown,  an  asslgimient  to 
Blanchard  of  a  mortgage  of  $4,500,  an  as- 
signment to  bis  sister  of  an  interest  in  another 
mortgage,  and  on  the  same  day,  an  assign- 
ment of  his  interest  in  his  uncle,  Samuel  I. 
Hunt's  estate  to  Williams  A.  Hunt  for  a  stat- 
ed consideration  of  $12,000.  These  two  pay- 
ments to  Blanchard,  made  by  checks  on  this 
account  were  clearly  made  with  Fred's 
money.  The  mortgage  of  $4,500  assigned  to 
Blanchard  as  above  mentioned,  was  assigned 
without  consideration,  and  when  redeemed  by 
two  payments  of  $2,000  and  $2,500,  respec- 
tively, credits  for  those  sums  were  given  by 
Blanchard  on  account  of  this  constructl(« 
work.  The  balance  of  the  payments  to 
Blanchard  were  made  in  cash  by  Fred  Hunt 
who  took  receipts  therefor  in  the  name  of  his 
brother.  Other  and  smaller  sums  were  paid 
to  other  contractors,  while  the  evidence  in 
connection  with  these  payments  is  not  as 
clear  and  satisfactory  as  in  respect  to  the 
payments  of  Blanchard,  yet  the  preponder- 
ance of  evidence  is  in  favor  of  their  having 
been  made  by  Fred  Hnnt  There  is  no  satis- 
factory proof  of  their  having  been  made  by 
Williams  Hunt  It  Is  therefore  clear  that 
Fred  M.  Hunt  was,  at  the  time  of  the  filing  of 
the  bUl  in  this  cause,  and  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  by  virtue 
of  a  resulting  trust  the  sole  beneficial  owner 
of  the  premises  described  in  the  bill  of  com- 
plaint 

[2]  The  cross-bill  seeks  further  to  set  aside 
a  conveyance  of  a  one-half  Interest  in  a  cer- 
tain mortgage  given  by  one  Churchman  to 
Fred  and  Williams  Hunt  This  half  Interest 
Fred  assigned  to  Williams  by  assignment 
dated  October  10,  1911,  which  assignmoit 
was  not  recorded,  however,  until  April  27, 
1912.   On  the  last-mentioned  day,  Fred  Hunt 
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lumded  to  Blanchard  this  assignment,  to- 
gether wltb  a  deed  of  his  borne,  made  out  to 
Fred  Brown,  and  an  assignment  of  the  $4,- 
500  mortgage  above  mentioned.  He  asked 
Blanchard  to  have  tbe  deed  and  the  assign- 
ment of  the  Churchman  mortgage  recorded  in 
thi-  Essex  county  register's  office.  Blanchard 
uuderstood  tbe  errand  and'  performed  it 
through  bis  own  attorneys,  as  tbe  records 
show.  It  is  not  necessary  to  rely  upon  tbe 
declarations  of  Fred  Hunt  made  to  Blanchard 
to  find  this  assignment  fraudulent  Fred  had 
the  custody  of  this  unrecorded  assignment 
■Ix  months  after  the  date  of  its  execution. 
There  are  no  wltnessea  to  the  payment  of  the 
consideration  for  this  assignment.  Williams 
oays  that  he  got  the  money,  |1,150,  to  pay 
Fred,  out  of  his  pocket  That  seems  to  blm 
A  perfectly  sattefactory  explanation  as  to  the 
source  and  origin  of  this  fund.  Williams 
Hunt's  alleged  reason  for  not  recording  the 
assignment  is  practically  a  confession  of 
fraud. 

"Q.  Was  there  any  reason  connected  with 
your  brother  why  you  did  not  record  these  pa- 
pers and  these  instruments  at  the  time  when 
uey  were  given?  A.  I  thought  more  than  lilcely 
be  would  regain  his  feet  again — come  to  the 
front — that,  be  being  a  brother  of  mine,  I  did 
not  want  to  publish  him  all  over.  •  •  •  Q. 
Did  you  say  anything  to  him  about  the  hazard- 
ous character  of  bis  business,  or  anything  like 
that?  A.  Nothing  more  than  that  I  thought  be 
was  not  doing  extra  guod  as  he  wanted  to  he 
borrowing  all  the  time." 

Tbe  foregoing  was  brought  out  by  bis  own 
counsel  upon  direct  examination.  This  ad- 
mission has  a  double  bearing  on  the  case.  It 
was  argued  by  counsel  for  the  Hunts  that  it 
was  Impossible  to  believe  that  Fred  and  Wil- 
liams had  begun  as  early  as  December,  1911, 
to  make  plans  for  tbe  protection  of  Fred's 
property  from  bis  creditors.  Yet  here  we 
have  Williams  testifying  that  that  object  was 
In  his  mind  as  early  as  October  10,  1911. 

My  conclusion  is  that  this  assignment  of 
tbe  Churchman  mortgage  was  given  by  Fred 
and  accepted  by  Williams  with  tbe  Intent  to 
binder,  dela.'^,  and  defraud  the  creditors  of 
Fred,  and  is  therefore  void.  Williams  Is 
chargeable  with  one-half  of  the  interest  col- 
lected upon  this  mortgage  since  its  assign- 
ment to  him. 

1  shall  advise  a  decree  in  accordance  with 
these  views. 


BATTERY  PARK  NAT,  BANK  v.  HUNT 
et  aL 

(Court  of  Chancery  of  New  Jersey.    March  9, 
1914.) 

Suit  by  the  Battery  Park  National  Bank 
against  Williams  A.  Hunt  and  others.  Decree 
for  complainant 

See,  also,  91  AtL  804. 

Condict,  Condict  &  Boardman,  of  Jersey  City, 
for  complainant.  William  L.  Itae,  of  Jersey 
City,  for  the  trustee  in  bankruptcy.  Lum,  Tam- 
blyn  &  Colycr,  of  Newark,  and  Frederick  Dur- 
gan,  of  New  York  City,  for  defendants,  Williams 
A.  Hunt  and  Fred  M.  Hunt 


LEWIS,  V.  0.  This  cause  was  brought  to 
trial  on  the  bill,  anawem,  and  replications  and 
cross-bill  and  answer  to  cross-bill  and  proofa 
Tbe  complainants  and  trustee  in  bankruptcy 
have  only  a  common  interest  The  compLain- 
ant  makes  no  claim  under  Its  attachment  to 
preference  over  the  other  creditors.  The  com- 
plainant and  the  trustee  in  bankruptcy  take 
the  position  that  proofs  in  this  cause  are  suffi- 
cient to  sustain  tlieir  claim  that  Fred  M.  Hnnt 
was  the  beneficial  owner  of  the  property  de- 
scribed In  the  bill  filed  by  tbe  Battery  Park 
National  Bank  of  New  Tork,  and  in  this  view 
I  concur. 

The  transactions  of  the  Hunts  exhibit  an  nn- 
usual,  although  not  novel,  attempt  of  a  debtor 
to  put  his  property  beyond  the  reach  of  bis 
creditors.  It  is  quite  apparent  however,  that 
had  it  not  been  for  the  manifest  lack  of  Informa- 
tion regarding  them  shown  by  Williams  Hunt, 
no  such  light  would  have  been  shed  upon  them 
88  we  now  have.  This  to  my  mind  forces  one 
to  the  belief  that  Williams  Hunt  was  not  han- 
dling his  own  funds.  And  supporting  this  opin- 
ion there  is,  of  course,  this  fact  substantiated 
from  a  sifting  of  the  testimony— that  Williams 
Hunt  has  not  satisfactorily  shown  any  source 
from  which  he  obtained  the  money  to  make  the 
substantial  investment  in  Washington  street 
Newark.  The  tale  of  the  betting  events  and  the 
wealth  held  in  the  mahogany  money  box  are 
unconvincing.  On  the  other  hand,  the  bank 
accounts,  check's,  check  stubs,  construction  and 
mortgage  payments,  dealings  with  contractors 
and  mortgagees,  the  darkness  of  Williams  Hunt 
about  all  these  matters,  the  detail  knowledge 
shown  by  bis  brother  of  them  all,  and  his  do- 
minion and  control,  lead  me  imfailingly  to  the 
conclusion  that  the  ownership  of  the  property 
is  in  Fred  M.  Hunt,  and  that  he  is  thp  snlt 
beneficial  owner  of  the  oremisea  described  in 
the  bill  of  complaint  by  virtue  «f  a  resulting 
trust. 

The  relief  sought  by  the  cross-bill  must  be  also 
granted.  I  am  not  satisfied  from  the  testimony 
that  there  has  been  a  bona  fide  assignment  of 
Fred's  interest  in  the  Churchman  mortgage  to 
Williams.  Neither  is  the  letter's  account  of  the 
source  from  which  he  derived  the  money  to 
pay  Fred,  or  his  reason  for  not  recording  the 
instrument,  conv{n<-ing.  And  then,  too,  Fred 
had  the  custody  of  this  unrecorded  assignment 
some  months  after  the  date  of  its  execution. 
The  whole  affair  looks  like  part  of  the  plan  to 
shelter  Fred  until  the  rainy  season  was  over. 

I  shall  advise  a  decree  accordingly. 

"""^        (tt  N.  J.  Eq.  at) 
KAROLT  et  aL  t.  HUNGARIAN  KB- 
FORMED   CHURCH   OF   NEW 
BRUNSWICK  et  aL 

(Court  of  Chancery  of  New  Jersey.     July  25, 
1914.) 

1.  Rklioious  Socibtieb  ({  25*)— Chtjbciiks— 

ATFILIAXION— B  VI  PENCE. 

In  a  suit  to  set  aside  a  conveyance  of 
church  property,  evidence  held  to  require  a 
finding  diat  the  grantor  corporation  and  its  ad- 
herents were  afhliated  with  the  Presbyterian 
Church  of  North  America,  and  was  not  an  in- 
dependent body  without  ecclesiastical  affiliation. 
[Ed.  Note. — For  other  cases,  see  Religiona  So- 
cieties, Cent  Dig.  ii  154-167;   Dec.  Dig.  {  25.*] 

2.  Religious  Socikties  (g  23*)— Chukches— 
Secession— Numbers— Peopebtt. 

Though  one  or  any  number  of  members  of 
a  church  organization  may  secede  at  will,  no 
number,  however  great  the  majority,  may  se- 
cede and  take  with  them  the  church  property 
to  a  new  affiliation,  so  long  as  there  remains 
a  faction  which  abides  by  the  doctrines  and 
rules  of  the  church  government  wtiich  the  unit- 
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ed  body  professed  when  the  property  was  ac- 
quired, in  which  case  the  property  can  be  dis- 
posed of  only  in  accordance  with  the  method 
prescribed  by  the  judicatory  of  the  original 
body. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  §§  147-153;  Dec.  Dig.  g  23.*] 

Suit  by  Nemeth  Karoly  and  others  against 
the  Hungarian  Reformed  Church  of  New 
Brunswick,  N.  J.,  and  others,  to  set  aside  cer- 
tain deeds  of  church  property.  On  final  hear- 
ing on  bill,  answer,  replication,  and  proofs. 
Decree  for  complainants. 

Ttila  la  a  controrersy  between  two  ecclesi- 
astical bodies  and  their  adherents  over  the 
ownership  and  possession  of  a  church  edifice 
and  lands  sltnated  in  New  Brunswick.  The 
claim  on  the  part  Of  the  complainants  Is  that 
the  property  In  salt  belongs  to  a  corporation 
which  Is  aflSllated  with  the  Presbyterian  de- 
nomination. The  defendants,  on  the  con- 
trary, claim  that  it  now  belongs  to  a  corpora- 
tion which  is  affiliated  with  an  ecclesiastical 
body  known  as  the  Reformed  Church  of 
Hungary,  having  Its  situs  and  headquarters 
in  the  empire  of  Austria. 

Prior  to  1904  there  were  many  of  Hungari- 
an birth  and  speech  In  New  Bmnswlck  who 
had  formed  a  voluntary  association  for  the 
purpose  of  having  divine  service  held  In 
their  native  language.  Dr.  Knox,  then  and 
now  the  pastor  of  the  First  Presbyterian 
Church  of  New  Brunswick,  took  an  oversight 
of  these  people,  performed  their  marriages, 
attended  at  their  funerals,  and  administered 
such  spiritual  comfort  as  he  was  able  to, 
and  It  gradually  came  to  be  looked  upon  as 
a  sort  of  Hungarian  annex  to  the  First  Pres- 
byterian Church.     As  early  as  the  spring  of 

1903  the  Standing  Committee  on  Synodlcal 
Home  Missions  of  the  Presbytery  of  New 
Brunswick  made  a  report  to  the  Presbytery 
concerning  this  voluntary  association,  and 
Introduced  to  it  Mr.  Paul  F.  B.  Hamborszky, 
then  a  student  In  the  Princeton  Theological 
Seminary,  who  had  been  devoting  his  time 
and  attention  to  this  Hungarian  body;  and 
thereupon  In  April  of  1903  Mr.  Hamborszky 
presented  a  request  from  160  Hungarians  be- 
longing to  that  body  asking  to  be  taken  under 
the  care  of  the  Presbytery.  Such  proceedings 
were  had  In  the  session  of  the  First  Presby- 
terian Church  and  in  the  Presbytery  of  New 
Brunswick;  that  shortly  thereafter  171  per- 
sons were  admitted  to  membership  In  that 
church  from  the  Hungarian  voluntary  associ- 
ation above  mentioned.  .  In  the  early  part  of 

1904  the  Committee  on  Synodlcal  Home  Mis- 
sions, to  whose  care  the  Hungarian  body 
had  been  committed,  recommended  that  they 
should  be  dismissed  from  the  First  Church 
of  New  Brunswick  and  should  constitute  a 
separate  mission  congregation,  in  pursuance 
of  which  recommendation  there  was  organiz- 
ed on  August  6,  1904,  under  the  laws  relat- 
ing to  religious  societies,  a  corporation  hav- 
ing the  name  The  Hungarian  Presbyterian 
Church   Evangelic  Reformated  Church.     Of 


this  corporation  the  170  odd  Hungarians  who 
had  Joined  the  First  Presbyterian  Church  be- 
came members.  For  reasons  which  do  not 
appear  plainly  the  name  of  this  corporation 
was  changed  on  October  24,  1905,  to  Magyar 
Evangelically  Reformed  Presbyterian  Church 
of  New  Brunswick,  N.  J.;  and  later  on,  on 
December  9,  1909,  Its  name  was  again  chang- 
ed to  Magyar  Evangelical  Reformed  Church 
of  New  Brunswick,  N.  J.,  by  which  name  It 
claims  the  title  to  and  ownership  of  the 
church  property  in  question. 

The  contesting  claimant  Is  a  corporation 
likewise  formed  under  the  general  laws  of 
this  state  concerning  the  Incorporation  of 
religious  societies,  on  July  12,  1912,  by  thel 
name  of  The  Hungarian  Reformed  Church 
of  New  Brunswick,  N.  J.  Three  days  later, 
and  on  July  15,  1912,  the  officers  of  the  old 
corporation  conveyed  or  attempted  to  convey 
the  premises  in  question  to  the  new  corpora- 
tion In  consideration  of  "one  dollar  and  other 
valuable  considerations."  This  was  done 
by  two  deeds  which  the  complainants  pray 
may  be  declared  to  be  null  and  void.  The 
certificate  of  Incorporation  of  the  new  cor- 
poration (the  Hungarian  Reformed  Church 
of  New  Brunswick,  New  Jersey)  provides 
that  it  "shall  be  and  remain  In  inseparable 
connection  with  and  under  the  ecclesiastical 
Jurisdiction  of  the  Hungarian  Reformed 
Church  in  America  and  the  Reformed  Church 
of  Hungary,"  and  that  it  "shall  have 
power  from  time  to  time  to  adopt,  alter  and 
amend  such  by-laws  as  shall  be  eicpressly 
approved  In  writing  by  the  Hungarian  Re- 
formed Church  In  America  and  the  Reformed 
Church  of  Hungary,"  and  that  "no  transfer, 
sale,  conveyance,  alienation,  disposition,  lease, 
incumbrance  or  mortgage  of  any  of  the 
property  of  said  church  or  congregation  shall 
be  binding  or  valid  for  any  purpose  whatso- 
ever, unlesa  it  be  made  by  and  with  the  ex- 
press  consent  in  writing  of  the  Hungarian 
Reformed  Church  in  America  and  the  Re- 
formed Church  of  Hungary."  The  Hungari- 
an Reformed  Church  in  America  therein 
referred  to  is  the  highest  American  Judica- 
tory of  the  Reformed  Church  of  Hungary. 

It  will  thus  be  seen  that  if  the  conveyances 
in  question  shall  stand  the  property  In  suit 
is  Irrevocably  taken  from  the  Presbyterian 
connection  and  is  Irrevocably  transferred  to 
a  connectlcm  with  a  foreign  ecclesiastical 
dominion. 

Hutchinson  &  Hutchinson,  of  Trenton  (Con- 
over  English,  of  Newark,  on  the  brief),  for 
complainants.  Alfred  F.  Skinner,  of  New- 
ark, and  Morris  Cukor,  of  New  York  City, 
for  defendants.  Walter  0.  Sedam,  of  New  • 
Brunswick,  for  Rev.  Paul  F.  B.  Hamborszky. 

HOWELL,  V.  C.  (after  stating  the  facts 
as  above).  [1]  The  principal  question  of 
fact  is  whether  the  old  corporation  and  its 
adherents  were  affiliated  with  the  Presbyte- 
rian denomination,  or  whether  they  were  an 
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Independent  body  without  ecclesiastical  affili- 
ation with  any  other  body  of  Christians.  If 
th«7  were  so  affiliated  with  and  had  so  be- 
ccme  a  part  of  the  Presbyterian  denomina- 
tion, then  their  secular  affairs  are  governed 
by  plain  rules  of  law  relating  to  the  owner- 
ship of  ecclesiastical  property,  and  If  they 
shall  be  found  to  be  an  independent  body 
they  are  then  governed  by  other  rules  which 
are  quite  aa  plain.  I  have  no  doubt  but  that 
the  old  corporation  and  its  adherents  were 
Presbyterians  and  were  affiliated  with  the 
Presbyterian  denomination  in  every  sense  of 
the  word,  and  that  they  broke  the  tie  of 
brotherhood  In  an  Irregular  and  disorderly 
manner.  Nor  do  I  think  it  can  be  said  that 
any  fraud  or  imposition  was  practiced  upon 
these  non-English-speaking  people,  as  has 
been  suggested,  because  the  things  that  they 
did  and  saw  and  took  part  in  could  not  tall 
to  impress  the  most  ignorant  and  careless 
persons  that  they  were  connecting  themselves 
with  and  were  a  part  of  the  old  corporation 
with  all  its  Presbyterial  formalities.  I  may 
pause  at  this  point  for  a  moment  to  explain 
the  government  of  the  Presbyterian  Church. 
There  is  first  the  congregation  or  worship- 
ping unit,  consisting  of  individual  members 
In  every  walk  of  life,  who  stand  on  an  equali- 
ty with  each  other  so  far  as  their  ecclesiasti- 
cal relations  are  concerned.  These  are  gov- 
erned spiritually  by  a  body  called  the  Session, 
chosen  from  theit  own  number.  The  Session 
is  governed  by  the  Presbytery,  a  body  con- 
sisting of  delegates  elected  from  each  individ- 
ual church  within  a  certain  prescribed  geo- 
graphical area.  The  Presbyteries  in  turn  are 
spiritually  controlled  by  the  Synod,  a  repre- 
sentative body,  meeting  for  each  state,  and 
the  Synod  by  the  General  Assembly  of  the 
Presbyterian  Church.  Thus  is  formed  a 
compact  and  strongly  knit  ecclesiastical  body 
having  a  common  purpose,  with  common 
objects,  and  bound  together  by  valid  promises 
and  agreements,  which  promises  and  agree- 
ments may  not  be  lightly  broken,  but  so  far 
as  property  rights  are  concerned,  are  as  blnd^ 
lug  and  cogent  as  are  agreements  made  con- 
cerning other  rights  of  property. 

We  have  seen  what  interest  the  Presby- 
terians of  New  Brunswick  took  in  this  strug- 
gling association  prior  to  its  organization  In- 
to a  corporation.  We  have  seen  that  this 
corporation  carried  aa  part  of  its  name  the 
word  "Presbyterian,"  and  that  when  its  name 
was  changed  in  the  following  year  the  word 
"Presbyterian"  was  retained.  After  its  in- 
corporation and  its  segregation  from  the 
First  Presbyterian  Church  of  New  Brans- 
'  wick  other  things  were  done  which  still  more 
strongly  Indicate  to  my  mind  the  intention  pf 
these  people  to  form  and  retain  the  Presby- 
terian connection.  The  170  odd  Hungarians 
who  became  members  of  the  First  Church 
were  dismissed  to  the  new  congregation  after 
its  formation,  and  until  the  final  attempt  at 
separation  in  1912  the  Presbyterian  Church, 
by  its  Presbytery,  its  Synodical  Committee, 


and  Its  Session  of  the  First  Church,  exercised 
a  fostering  care  over  the  spiritual  welfare  of 
this  body  of  Hungarians,  and  gave  them  ma- 
terial aid  in  maintaining  their  organization. 
During  the  whole  period  of  its  existence  they 
furnished  money  for  its  support  and  in  every 
way  possible  enconraged  them  by  contrtbu- 
tlons  and  by  advice  to  continue  in  their  work. 
On  April  9,  1907,  the  Bev.  Mr.  Hamborssky 
was  installed  as  pastor  of  the  church;'  he 
was  a  Presbyterian  in  fact  and  in  name;  he 
was  a  graduate  of  a  Presbyterian  theological 
seminary,  be  had  been  a  member  of  Presby- 
tery of  Lackawanna,  and  later  became  a 
member  of  the  Presbytery  of  New  Brunswick. 
His  call  from  the  congregation  was  presented 
to  the  Presbytery  in  full  session  in  hia  pres- 
ence, and  then  and  there  acted  upon  by  the 
Presbytery,  and  accepted  by  him.  The  in- 
stallation ceremony  took  place  in  their  own 
church  building.  It  was  widely  advertised 
and  took  place  In  open  meeting;  a  large 
crowd  was  in  attendance,  the  church  being 
fulL  There  was  a  sermon  in  the  Hungarian 
language  containing  a  charge  to  the  pastor, 
and  likewise  a  charge  to  the  people  in  the 
same  language  by  one  of  the  clergymen  pres- 
ent, and  the  assent  of  the  vrhole  congregation 
to  the  whole  proceeding  was  manifested  by 
a  vote  of  approval,  in  which  there  were  no 
negatives.  On  one  occasion  the  Presbytery 
met  in  the  church  building  of  the  Magyar 
Church  on  Hale  street,  and  the  women  of  the 
congregation  furnished  a  noonday  meal  to  its 
members.  They  made  a  mortgage  in  1905 
on  the  Hale  street  property  to  the  Board  of 
Church  Erection  Fund  of  the  Presbyterian 
Church,  which  by  the  terms  of  the  mortgage 
ran  without  interest  so  long  as  the  property 
remained  In  the  Presbyterian  connection. 
They  contributed  to  the  funds  of  the  Presby- 
tery ;  they  sent  delegates  to  its  regular  meet- 
ings, made  to  It  reports  of  their  progress,  and 
submitted  the  minutes  of  the  meetings  of  the 
Session  of  the  church  to  it  for  examination 
and  approval. 

All  these  proceedings  point  in  but  one  di- 
rection. They  indicate  beyond  question  that 
the  Hungarians  who  belonged  to  the  old  cor- 
poration fully  understood  that  they  were 
Presbyterians  and  were  bound  by  their  Pres- 
byterian connection.  Least  of  all  can  Bev. 
Mr.  Hambor&zky  find  any  excuse  whatever 
for  his  unseemly  and  disorderly  conduct  in 
his  endeavor  to  release  himself  from  the 
Presbyterian  controL  It  cannot  be  said  that 
he  did  not  understand  what  he  was  doing; 
he  is  an  educated  man,  perfectly  familiar 
with  the  EingUsh  language,  and  he  fnlly  un- 
derstood every  step  which  he  was  taking  and 
which  he  was  advising  bis  congregation  to 
take. 

[2]  There  is  no  doubt  about  the  right  at 
individual  members  of  a  church  organisa- 
tion to  secede  therefrom  at  will.  The  same 
Is  true  of  any  number  of  members  of  such 
organizations ;  but  no  number,  however  great 
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the  majority  may  be,  has  the  right  to  secede 
and  take  the  church  property  with  It  to  the 
new  affiliation,  so  long  as  there  remains  a 
faction  which  abldee  hy  the  doctrines,  prin- 
ciples, and  mlea  of  the  church  government 
which  the  united  body  professed  when  the 
land  was  acquired.  True  Reformed  Dutch 
Church  of  Paramus  r.  Iserman,  64  N.  J. 
Law,  606,  4S  Atl.  771.  The  question  of  law 
on  this  point  was  decided  in  the  case  of 
Schilstra  t.  Van  Den  Henvel  (opinion  filed 
July  12,  1013,  and  not  yet  officially  reported), 
affirmed  March  term,  1914,  in  the  Court  of 
Brrors  and  Appeals  on  this  point,  90  AtL 
1056.    It  was  there  said : 

"The  rules  of  law  relating  to  freedom  of  ac- 
tion by  independent  churches  and  congregations 
are  different  from  those  rules  which  apply  to 
congregations  which  are  affiliated  with  and  are 
■obordinate  to  higher  judicatories.  Independent 
churches  may  do  what  they  please  with  their 
property,  provided  legal  action  is  taken  to  that 
end;  bnt  when  a  religious  society  becomes  af- 
filiated with  other  religious  societies,  and  they 
unite  to  construct  and  maintain  for  their  mutu- 
al advantage  higher  judicatories  to  which  they 
subject  themselves,  then  the  individual  society 
or  worshipping  unit  holds  its  property  and  tem- 
poralities under  an  obligation  to  continue  the 
affiliation  until  it  can  be  broken  by  mutual  con- 
sent; and  if  secession  is  attempted  by  a  fac- 
tion, however  large  or  however  small,  -such  fac- 
tion will  not  be  allowed  to  carry  the  church 
property  with  it,  certainly  not  so  long  as  there 
is  a  loyal  body  which  is  recognized  by  the  su- 
perior judicatory"  (citing  American  Primitive 
Society  v.  Pilling,  24  N.  J.  Law.  653 ;  True  Re- 
formed Church  V.  Iserman,  64  N.  J.  Law,  506, 
45  Atl.  771;  Pulls  v.  Iserman,  71  N.  J.  Law, 
408,  58  AtL  554;    24  A.  &  B.  Ency.  of  Law, 

I  have  therefore  arrived  at  the  conclusion 
that  the  original  corporation  was  allied  and 
affiliated  with  the  Presbyterian  denomina- 
tion as  a  matter  of  fact,  and  that  the  mem- 
bers understood  and  believed  that  they  were 
so  connected,  and  that  as  a  matter  of  law 
it  was  not  competent  for  the  seceding  mem- 
bers Of  the  congregation  to  appropriate  to 
themselves  the  church  property  described  in 
the  two  deeds  hereinabove  mentioned,  and 
that  the  deeds  should  be  declared  to  be  null 
and  void  and  the  property  restored  to  its 
former  owner,  the  Magyar  S>vangelical  Re- 
formed C%nrch  of  New  Brunswick,  N.  J. 

I  will  advise  a  decree  in  accordance  with 
these  viewa 

(ti  M.  J.  Eq.  4M) 

BLANCHARD  t.  NEILL. 

(Conit  of  Chancery  of  New  Jersey.     July  80, 
1914.) 

1.  Apfbai,  Ann  Bkbob   (g  .  151*)  —  Bioht  TO 

Wbit— "Pabtt  Aoobievsd." 

A  complainant  who  has  received  less  than 
Okt  relief  demanded,  or  a  defendant  who  has  not 
been  accorded  the  full  amount  of  his  set-off  or 
connterclaim,  is  aggrieved  by  the  Judgment,  and 
may  sue  out  a  writ  of  error  to  review  the 
same,  though  it  is  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  147-952:  Dec  Dig.  i  151.* 

For  other  definitiona  see  \Vords  and  Phrases, 
vol.  X,  pp.  273-278.   vol.  8,  pp.  7560,  7570.] 


2.  Iif  jTJNcrnoN  (I    87*)—  Decrk  —  Tbiai  of 

Title  at  Law. 

Where  a  suit  for  injunction  involved  the 
trial  of  an  issue  of  title  which  was  determined 
both  by  a  verdict  and  finding  in  favor  of  com- 
plainant, he  will  not  be  granted  a  final  decree 
as  against  an  application  by  defendant  to  have 
the  issue  of  title  tried  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  I  85;    Dec  Dig.  {  87.*] 

Suit  by  one  Blanchard  against  one  NeilL 
On  application  of  complainant  for  final  de- 
cree and  of  defendant  for  leave  to  try  a  ques- 
tion of  title  at  law.  Complainant's  applica- 
tion denied,  and  defendant's  petition  granted. 

William  A.  Lord,  of  Orange,  for  complain- 
ant   B.  Lb  Davis,  of  Orange,  for  defendant 

EMERT,  Y.  a  [1]  So  far  as  I  have  «c- 
amined  the  antborlties  cited  by  complainant 
on  the  right  of  a  party  to  bring  writ  of  er> 
ror  on  a  Judgment  in  his  own  favor,  they  are 
all  cases  where  the  Judgment  rendered,  ei- 
ther for  the  plaintiff  (appellant)  on  his  claim 
or  the  defendant  (appellant)  on  his  set-off,  and 
the  Judgment  was  less  than  the  amount  ap- 
pellant claimed  he  was  entitled  to.  In  such 
cases  the  appellant  Is  clearly  "aggrieved"  by 
the  Judgment  in  bis  favor.  Parker  v.  New- 
land,  1  Hill  (N.  Y.)  87  (1841);  Ingalls  T.  LoI^d, 

1  Cow.  (N.  Y.)  240  a823) ;  Johnson  t.  JOAt, 
3  Burr.  (1772). 

In  Capron  V.  Van  Noorden,  2  Grand),  12A, 

2  L.  Ed.  229  a804),  the  verdict  and  Judgment 
was  in  favor  of  the  defendant  in  error,  not  in 
favor  of  the  plaintiff  in  error. 

[2]  The  right  to  a  review  by  writ  of  error 
in  the  suit  of  the  ruling  of  the  trial  Judge 
against  the  defendant  on  the  question  of  title 
is  so  doubtful  that  I  do  not  think  he  should 
be  required  to  pursue  this  remedy.  But,  if 
he  does  not  do  so,  he  must  abide  by  the  ef- 
fect of  this  verdict  and  Judgment  as  res  ad- 
Judicata  upon  the  matter  of  title,  if  it  should 
be  held  to  have  this  effect,  and  I  have  no 
right  to  require  complainant  to  abandon  this 
benefit  of  his  suit,  if  he  be  entitled  to  it.  D»- 
fendant  should,  however,  in  my  Judgment,  be 
allowed  to  bring  an  action  to  settle  the  dis- 
puted question  of  title,  in  each  manner  as 
he  may  be  advised,  and  this  permission  is 
given  in  order  that  an  opportunity  may  be 
afforded  to  him  of  carrying  the  disputed 
question  of  title  to  an  appellate  court,  It, 
notwithstanding  the  Judgment,  be  still  has 
that  right  I  do  not  consider  that  a  perma- 
nent injunction  settling  the  title,  on  the  basis 
of  the  Judge's  ruling,  should  be  granted  with- 
out giving  this  opportunity,  if  defendant  de- 
sires it  The  action,  however,  should  be 
brought  and  prosecuted  without  delay. 

An  order  will  be  advised  directing  that  the 
cause  stand  over  until  September  15,  1914, 
and  that,  if  within  30  days  the  defendant 
commence  an  action  at  law  against  the  com- 
plalimnt  to  settle  def«idant's  disputed  title 
and  prosecute  said  action,  then  the  defend- 
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ant  have  a  right  to  apply  that  tbe  cause  stand 
ovBT  to  await  tiie  determination  of  said  ac- 
tion, and,  upon  failure  to  bring  tbe  said  ac- 
tion wltbln  said  time  and  prosecute  tlie  same, 
that  complainant  have  leave  at  said  time  to 
apply  for  final  decree  in  this  cause. 

Order  may  be  presented  for  settling  on  Ju- 
ly 31st,  unless  agreed  on. 


PLOCEZBE  T.  ST.  PAUL  FIBB  &  MARINB 

INS.  CO. 

(Court  of  Chancery  of  New  Jersey.     July  24, 

1911.) 

1.  AcTion  (I  46*)— JoiNDEB— Law  and  Eq- 

OITY. 

The  purchaser  of  property  covered  by  an 
Insurnnce  policy,  providing  that  it  should  be 
void,  unless  otherwise  agreed,  if  any  change 
in  the  interest,  title,  or  possession  of  the  prop- 
erty took  place,  procured  additional  insurance, 
and  after  a  loss,  'brought  suit  to  reform  the 
first  policy  by  making  it  payable  to  him,  in- 
stead of  his  grantor,  and  also  asked  a  recovery 
on  the  second  policy,  held,  that  the  cause  of 
action  on  the  second  policy  was  separate  and 
distinct  from  that  on  the  first  policy  and  could 
be  enforced  only  in  the  common-law  oourta 

[Ed.  Note. — For  otiier  cases,  see  Action, 
Cent.  Dig.  {{  449,  461-468;    Dec.  Dig.  |  46.*] 

2.  Refobmation   of  Instbumknts   ((   16*)— 
Gboumds  of  Refobmation. 

An  instrument  in  writing  can  be  reformed 
only  where  there  has  been  a  mutual  mistake,  or 
a  mistake  on  the  part  of  one  party  and  fraud 
on  the  part  of  tbe  other. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  68;  Dec.  Dig.  { 
16.*] 

8.  INSUBANCB  (S  143*)— REFOBUATIOR  OF  Poi^ 

ICY— Ciiangk  of  Beneficiary. 

A  purchaser  of  property  covered  by  a  fire 
policy,  providing  that  it  sliould  be  void  if  any 
change  took  place  in  the  interest,  title,  or  pos- 
session of  the  property,  unless  otherwise  provid- 
ed by  aKreement  indorspd  thereon  or  added 
thereto,  who  notified  the  insurer's  agent  of  the 
change  in  title,  but  failed  to  obtain  its  consent, 
could  not  have  the  policy  reformed  after  a  loss 
by  making  it  payable  to  him  instead  of  his  gran- 
tor; the  policy  having  apparently  been  in  prop- 
er form  at  the  time  of  its  issue. 

[Kd.   Note.-rFor  other  cases,   see  Insurance, 
Cent  Dig.  8^  205-272;    Dec.  Dig.  {  143.*] 
4.  Insubanvb  (§  328*)— Fobfeitube— Chanqb 

OF  Title  ob  Intebest. 

Wliere  a  purchaser  of  property  covered  by 
a  fire  policy,  providing  that  it  should  be  void 
if  any  change  took  place  in  the  interest,  title, 
or  possession  of  the  property,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or  add- 
ed thereto,  informed  the  insurer's  agent  of  the 
change  of  title,  but  did  not  request  the  insurer 
to  consent  to  the  change,  and  the  insurer  nei- 
ther assented  thereto  nor  waived  the  condition, 
there  could  be  no  recovery  on  the  policy. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  794r-822,  825;   Dec.  Dig.  S  328.*] 

Suit  by  John  Ploclizek  against  the  St  Paul 
Fire  &  Marine  Insurance  Company.  Decree 
for  defendant 

Thomas  Brown,  of  Perth  Amboy,  and  Free- 
man Woodbrldge,  of  New  Brunswick,  for 
complainant  John  H.  Patterson,  of  Jersey 
(.'Ity,  for  defendant 


HOWELL,  y.  0.  The  bm  in  this  case  is 
filed  to  recover  tbe  amount  of  loss  under  two 
fire  insurance  policies  issued  by  the  defend- 
ant. Tbe  first  policy  was  issued  to  Andrew 
Dickey  on  August  27,  1906,  and  expired  oa 
August  27,  1909;  it  ran  in  the  name  of  Dick- 
ey, but  tbere  was  attached  a  mortgagee  clause 
in  favor  of  Andrew  Croason,  mortgagee.  On 
May  7, 1907,  Dickey  conveyed  the  land  to  the 
complainant.  Tbe  complainant  says  that  on 
June  12,  1907,  be  saw  BIr.  Pierce,  one  of  the 
agents  of  the  defendant  company,  and  noti- 
fied him  that  the  property  covered  by  tbe  pol- 
icy Just  mentioned  had  been  conveyed  to 
bim;  he  says  tbat  he  remembers  the  first 
time  he  saw  Mr.  Pierce  was  when  he  started 
to  fix  up  tbe  building,  and  when  he  had  fin- 
ished that  work  he  went  to  Pierce  &  Wat- 
son's office  and  there  saw  Mr.  Pierce  and  told 
him  be  wanted  some  more  insurance  on  Iiis 
property ;  that  Mr.  Pierce  looked  in  a  book 
and  found  that  the  cnrrent  policy  was  In  Mr. 
Dickey's  name,  and  then  and  there  he  made 
application  for  $300  more  insurance.  A  pol- 
icy for  tbat  amount  was  issued  to  the  com- 
plainant on  October  25, 1907.  That  fact,  tak- 
en in  connection  with  the  testimony  of  the 
complainant,  leads  me  to  believe  that  the 
first  time  he  ever  saw  Mr.  Pierce  about  the 
policies  was  about  the  date  of  the  Issuing  of 
the  Junior  policy.  This  policy  ran  to  the 
complainant  with  the  mortgagee  clause  in  fa- 
vor of  Crosson.  Tbe  complainant  never  saw 
and  never  had  In  his  possession  either  of  the 
policies.  The  evidence  shows  that  the  older 
policy  was  in  tbe  possession  of  Pierce  &  Wat- 
son, tbe  agents  of  tbe  company,  It  baring 
been  intrusted  to  them  by  the  mortgagee, 
and  put  away  in  their  safe  with  the  mort- 
gage. Matters  stood  in  this  way  until  the 
premises  were  destroyed  by  fire ;  then  proofs 
of  loss,  which  were  apparently  In  proper 
form,  were  submitted  to  the  insurance  com* 
pany,  and  notliing  further  appears  to  have 
been  done  until  tbe  filing  of  the  bill  in  this 
case  on  March  22,  1910.  The  bill  sets  out 
the  two  policies  and  the  circumstances  under 
which  they  were  issued,  and  the  notice  of 
tbe  transfer  of  the  title  of  the  property  teem 
Dickey  to  tbe  complainant,  and  prays  that 
the  older  policy  may  be  reformed  so  as  to 
be  made  payable  to  the  complainant  instead 
of  to  Dickey,  and  that  a  decree  may  be  made 
directing  the  defendant  to  pay  the  full 
amount  of  both  policies  to  the  complainant 

[1]  I  think  it  is  quite  apparent  tbat  the 
complainant  can  have  no  decree  in  this  court 
on  the  Junior  policy;  that  was  properly  is- 
sued to  tbe  owner  of  tbe  property,  and  if  the 
company  refused  to  pay,  then  the  question  as 
to  whether  the  claim  of  tbe  owner  was  Just 
or  not  could  be,  and  indeed  would  have  to  be, 
litigated  In  the  courts  of  common  law.  The 
cause  of  action  on  the  Junior  policy  is  a  sep- 
arate and  distinct  cause  of  action  from  the 
one  accruing  on  the  older  policy.    There  is  no 
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doubt  but  that  the  common-law  court  would 
permit  a  recovery  on  both  policies  In  one  suit, 
if  they  both  stood  on  the  same  footing,  but 
there  is  likewise  no  doubt  but  that  a  separate 
suit  would  be  maintainable  on  each  policy.  I, 
therefore,  am  constrained  to  say  that  the 
complainant  can  have  no  relief  In  this  court 
on  the  Junior  policy,  and  as  to  that  cause  of 
action  the  decree  will  have  to  be  In  fftvor  of 
the  defendant. 

11-4]  The  suit  on  the  older  policy  stands 
in  a  somewhat  different  position.  One  of  the 
prayers  of  the  bill  la  that  the  policy  may  be 
reformed  by  inserting  the  name  of  the  com- 
plainant in  the  place  of  tliat  of  Mr.  Dlclcey 
as  the  person  insured.  It  is  a  well-settled 
doctrine,  which  needs  no  citation  of  cases, 
that  the  reformation  of  an  instrument  In 
writing  can  be  accomplished  in  this  court  in 
only  two  cases:  (1)  Where  there  has  been  a 
mutual  mistake;  and  (2)  where  there  has 
been  a  mistake  on  the  part  of  one  of  the  par- 
ties, with  fraud  on  the  part  of  the  other. 
There  is  no  erldenoe  whatever  before  the 
court  which  points  In  the  direction  of  any 
fraudulent  action  on  the  part  of  the  defend- 
ant er  its  agents;  consequently  if  the  com- 
plainant recovers,  it  must  be  on  the  ground 
of  mutual  mistake.  The  evidence,  therefore, 
must  be  searched  to  ascertain  whether  the 
older  policy  was  drawn  or  continued  in  the 
form  in  which  it  now  appears,  by  the  mutual 
mistake  of  the  parties.  Originally  the  policy 
ran  to  the  owner  of  the  fee,  and  It  was  ap- 
parently in  proper  form  at  the  time  of  its 
issue.  No  question  has  arisen  about  its  va- 
lidity prior  to  the  time  of  the  transfer  of  the 
property  to  the  complainant  The  policy  pro- 
vides as  follows: 

"This  entire  jx>llcy,  unless  otherwise  provided 
by  agreement  mdorted  hereon  or  added  hereto, 
shall  be  void  if  •  *  •  any  change  other 
than  by  the  death  of  an  insured  takes  place  in 
the  interest,  title  or  possession  of  the  subject 
of  insurance  (except  change  of  occupants  with- 
out increase  of  hazard)  whether  by  legal  process 
or  judgment  or  voluntary  act  of  the  insured  or 
otherwise." 

This  provision  Is  a  part  of  the  contract, 
and  must  be  enforced,  unless  there  Is  evidence 
that  its  provisions  have  been  waived  by  the 
defendant.  I  And  no  evidence  of  such  waiv- 
er; therefore  the  clause  thus  quoted  must 
stand  as  part  of  the  contract  evidenced  by 
the  policy.  It  is  not  claimed  that  there  were 
any  negotiations  between  the  complainant 
and  the  defendant  at  the  time  complainant 
purchased  the  property  in  question,  or  at  any 
time  thereafter,  so  that  there  were  no  con- 
tract relations  existing  between  the  parties 
at  all.  The  case,  therefore,  turns  upon  the 
conversation  that  the  complainant  says  he 
had  with  Mr.  Pierce,  the  agent  of  the  compa- 
ny, in  either  June  or  October,  1907.  The  tes- 
timony is  that  at  that  time  Mr.  Pierce,  the 
defendant's  agent,  was  notifled  of  the  trans- 
mission of  Dickey's  interest  to  the  complain- 
ant,   lie  himself  says: 


"I  presume  our  firm  had  notice,  but  it  didn't 
come  to  me  personally  direct,  because  I  am 
always  very  particular  to  see  that  a  transfer 
is  made." 

I  shall  therefore  assume  that  the  defend- 
ant was  notlQed  of  the  change  of  ownership, 
but  that  of  Itself  would  not  be  sufficient  to 
maintain  the  validity  of  the  policy  under  Its 
terms.  By  the  terms  of  the  policy  tiie  change 
of  ownership  invalidates  the  instrument,  un- 
less a  note  of  the  change  is  Indorsed  on  or 
appended  to  the  policy.  This  is  part  of  the 
contract,  and  is  a];^)ealed  to  by  the  defend- 
ant, and  must  tb^efore  enter  into  the  judg- 
ment to  be  pronounced  by  this  court  The 
requirement  has  not  been  met. 

Much  reliance  was  placed  by  the  complain- 
ant upon  the  csise  of  MilvUle  Mutual  Marine 
&  Fire  Insurance  Co.  v.  Mechanics  &  Wbrk- 
Ingmen's  Building  &  Loan  Association,  43  N. 
J.  Law,  652.  But  there  is  a  difference  be- 
tween this  case  and  that  in  this  regard ;  in 
that  case  the  question  was  whether  notice 
of  alienation  was  given  to  the  company,  and 
whether  the  company  assented  to  it  or  waiv- 
ed the  condition  of  the  policy  in  this  respect. 

As  I  have  said  before,  I  find  no  evidence 
of  waiver  of  the  conditions ;  neither  do  I  find 
any  assent  of  the  defendant  to  the  alienation 
of  the  property  insured;  neither  do  I  find 
that  there  was  any  request  made  by  the  com- 
plainant to  the  defendant  for  its  consent  to 
the  transfer  of  the  title.  Mere  notice  of 
transfer  is  not  sufficient  The  mere  oral  as- 
sent of  the  corporation  would  make  a  doubt- 
ful case,  in  the  face  of  the  requirement  that 
the  consent  shall  appear  in  writing  indorsed 
upon  or  annexed  to  the  policy,  yet  in  a  givoi 
case  the  facts  might  warrant  the  conclusion 
of  a  waiver  of  the  provision. 

The  decree  on  the  older  policy  most  alao 
be  in  favor  of  the  defendant. 


(8t  N.  J.  Bq.  4») 

CUBiTBERLAND  TRUST  CO.  v,  B,  S.  AYARS 
&  SONS  CO. 

(Court  of  Chancery  of  New  Jersey.    July  22, 
1914.) 

1.  COBFOBATIONS    (|    406*)  —  Ofticebs  —  Atx- 

THOBITY    or    MA^AQEB— TBUST    AGBEEMKHT. 

Where  the  entire  business  management  of 
a  corporation  had  been  intrusted  to  A.  without 
limitation,  supervision,  .  or  restraint  by  the 
board  of  directors,  the  corporation  would  be 
bound  by  a  trust  agreement  executed  by  him, 
executory  in  character,  and  operative  alone  on 
the  business  to  be  transacted  under  it,  by  which, 
it  was  provided  that  the  corporation  would  hold 
In  trust  and  separate,  for  settlement  of  the  ac- 
count of  petitioner,  all  goods  unsold  and  all 
currency,  open  accounts,  notes,  liens,  mortgages, 
or  other  values  received  by  the  corporation  for 
the  goods. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  11  1611-1614;   Dec.  Dig.  {  406.»] 

2.  COBPOSATIONS    (8    406*)— Contracts— Va- 
lidity—Insolvency— Reckivebs. 

An  agreement  executed  by  the  business 
manager  of  a  corporation  agreeing  to  hold  in 
trust  and  separate,  for  settlement  of  the  ac- 
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count  of  petitioner,  a  creditor,  ail  goods  nnsold, 
currency,  open  accounts,  and  other  valnea  re- 
ceived by  the  corporation  for  the  Koods,  made 
in  good  faith,  was  valid  and  enforceable  aa 
against  the  corporation's  receiver  in  insolvency. 
[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  SI  1611-1614;   Dec.  Dig.  {  406.*] 

^Jult  by  the  Cumberland  Trust  Company 
against  tbe  B.  S.  Ayars  &  Sons  Company.  On 
petition  to  direct  receiver  In  Insolvency  to  de- 
liver certain  assets  to  J.  SX  Tygert  Company. 
Application  granted. 

D.  O.  Watklns,  of  Woodbury,  for  petition- 
er. James  S.  Ware^  of  Brldgeton,  for  re- 
spondent. 

LEAMINO,  v.  C.  [1]  1.  I  am  satisfied  tbat 
tbe  authority  of  Arthur  D.  Ayars  to  execute 
the  contract  in  question  In  behalf  of  the  cor- 
poration represented  by  bim  has  been  suffi- 
ciently established. 

In  practical  operation  the  entire  business 
management  of  the  corporation  appears  to 
have  been  intrusted  to  Mr.  Ayars  without 
limitation,  supervision,  or  restraint  on  the 
part  of  the  hoard ;  an  Inference  of  authoriza- 
tion coextensive  with  the  scope  of  that  man- 
agement cannot  he  properly  resisted.  The 
instrument  In  question  may  be  said  to  be  nn- 
usnal  In  diaracter;  bat  unlike  a  mortgage 
(Howell  T.  Keene,  69  N.  J.  Eq.  634,  43  Atl. 
1070),  or  a  warrant  for  confession  of  Judg- 
ment (Stokes  T.  N.  J.  Pottery  Co.,  46  N.  J. 
Law,  237),  or  cognovit  (Raub  v.  Blairstown 
Creamer}'  Ass'n,  66  N.  J.  Law,  262,  28  AU. 
384),  it  In  no  way  fastened  a  Uen  on  the  prop- 
erty of  the  corporation.  It  was  a  purely 
executory  contract  operative  alone  on  the 
business  to  be  transacted  nnder  it  The 
power  of  the  president  to  execute  it  In  the 
name  of  the  corporation  may  be  sustained 
under  the  principles  defined  In  Murphy  v. 
Cane,  82  N.  J.  Law  (53  Vr.)  667,  82  Atl.  854, 
Ann.  <3as.  1913D,  643. 

[2]  2.  It  Is  undoubtedly  true  that  If  the 
jreal  purpose  of  the  contract  was  to  make  an 
effectual  sale  with  no  intent  upon  the  part  of 
'the  parties  to  give  effect  to  the  trust  declar- 
ed, and  the  latter  provision  can  be  said  to 
have  been  merely  an  empty  form  to  be  oper- 
ative only  In  case  of  disaster,  petitioner  can- 
not now  enforce  the  trust  provisions  of  tbe 
contract  according  to  its  terms;  and  a  like 
consequence  may  be  visited  npon  a  waiver 
of  the  trust  provisions.  In  re  Harrington 
(D.  C.)  212  Fed.  542.  But  I  am  unable  to 
reach  the  conclusion  that  the  contract  was 
not  entered  into  in  good  faith  or  that  its  pro- 
visions have  been  abrogated  by  waiver. 

The  stipulation  contained  In  the  agree- 
ment is  that  the  corporation  will  hold  In 
trust  and  separate  for  settlement  of  the  ac- 
count of  petitioner  all  goods  unsold  and  all 
currency,  open  accounts,  notes,  liens,  mort- 
gages, or  other  values  received  by  the  cor- 
poration for  the  goods.  There  can  be  no  legal 
obstacle  to   such  an  agreement  if  made  in 


good  faith.  Even  though  It  should  be 
thought  to  fall  within  the  provisions  of  our 
statute  touching  conditional  sales  (2  C!omp. 
St  1910,  p.  1661),  It  would  be  void  only  as 
to  Judgment  creditors  without  notice  and 
subsequent  purchasers  and  mortgagees  with- 
out notice  (Smith  v.  Hotel  Rltz  Co.,  74  N. 
J.  BSq.  296,  77  Aa  1185).  The  failure  of  the 
corporation  to  set  apart  cash  received  for 
goods  sold  (or  to  set  apart  the  amount  so 
received  through  a  credit  being  given  by  a 
creditor  in  a  settlement),  standing  alone, 
would  be  fruitful  of  no  consequences  other 
than  to  render  It  Impossible  for  the  cestui 
que  trust  to  enforce  the  trust  against  the 
goods  so  sold  because  of  the  right  to  sell  and 
collect  having  been  bestowed  upon  the  cor- 
poration or  against  proceeds  of  sales  com- 
mingled with  other  funds  of  the  corporation 
because  of  inability  to  Identify  the  proceeds 
of  sale  as  a  spedflc  object  of  the  trust  As- 
Bundng  that  either  the  terms  of  the  con- 
tract or  the  course  of  dealings  of  the  parties 
Justifies  the  conclusion  that  payments  or 
settlements  in  the  manner  referred  to  were 
authorized  by  petitioner,  there  is  yet  nothing 
to  be  found  in  the  mere  tight  or  privilege 
to  make  such  settlements  to  warrant  the 
conclusion  that  petitioner  waived  the  right 
specifically  defined  in  the  contract  to  have 
funds  so  received  by  the  corporation  set 
apart  or  kept  separate  as  objects  of  the  trust 
There  can  be  little  doubt  that  the  trust  pro- 
visions of  such  an  agreement  spring  from 
want  of  confidence  In  tbe  pecuniary  respon- 
sibility of  tbe  trustee,  and  to  that  extent 
they  may  be  said  to  contemplate  and  provide 
against  the  danger  of  future  financial  dis- 
aster; but  as  the  conventional  relation  of 
trustee  and  cestui  que  trust  are  lawful,  the 
rights  arising  from  that  relation  must  tie  pro- 
tected by  this  court  as  long  as  that  relation 
in  fact  and  in  law  continues,  and  I  am  unable 
to  conclude  that  the  trust  relation  defined  by 
the  contract  In  question  can  be  properly  said 
to  have  been  at  any  time  terminated. 

I   will  advise  an  order  pursuant  to  the 
prayer  of  the  petition. 


(88  N.  J.  Eq.  ES6) 

MAYOR   AITO    COUNCIL   OF    TOWN   OP 

BOONTON  V.   UNITED   WATER 

SUPPLY   CO. 

(Onrt  of  Chancery  of  New  Jersey.    July  25. 
1914.) 

1.  CONTBACTS  (J  10*)— WATEBS  AWD  WATIB 
CorSSES  (S  183*)— CONTBACT  TO  PlWCHASB 
WaTEBWOBKS— MUTXJALITT— WaTEB  COMPA- 
NIES—BOOKS   AND    PaFBBS— iNBPXOnOH    BT 

Town. 

Where  a  contract  by  a  water  company  to 
supply  water  to  the  inhabitants  of  a  town  pro- 
vided that  the  town  might  purchase  the  works 
and  "at  any  and  all  times  might  inspect  the 
books  and  -vouchers  of  the  company,  the  town 
was  entitled  to  exercise  such  right  of  inspectioo, 
though  it  did  not  exercise  its  option  to  purchase; 
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nor  waa  It  a  TalM  ol>}eetIaii  that  the  Inspection 
privllcKe  «*■  not  mutual. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {|  21-40;  Dec.  Dig.  {  10;*  Waters 
and  Water  Courses,  Cent  Dig.  {{  277,  278; 
Dec.  Dig.  1 183.*] 

2.  Bquitt  (J  48»)— Remedy  at  Law— Cow- 
TBACT  Rights— ENroBOBinNT— I  NSPBcnoN 
or  Books  and  Papxbs  or  CobposatioN; 

Where  a  water  company's  contract  with  a 
town  provided  that  the  town  at  any  and  all 
times  should  have  the  right  to  inspect  the  water 
company's  books  and  papers,  the  town  was  not 
limited  to  mandamus  to  enforce  such  right,  but 
properly  sought  such  relief  by  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  166,  158 ;  Dec.  Dig.  t  48.*] 

Suit  by  the  Mayor  and  Council  of  Town  of 
Boouton  against  the  United  Water  Supply 
Company.    Decree  for  complainant 

Frank  H.  Pierce  and  Charles  B.  Scribner, 
both  of  Boonton,  and  Robert  H.  McCarter, 
of  Newark,  for  complainants.  Elmer  King, 
«f  Morristown,  for  defendant 

LEWIS,  y.  O.  'fhis  is  an  application  by  the 
town  of  Boonton  for  an  Inspection  of  the 
hooks  and  vouchers  of  the  United  Water 
Supply  Company.  This  right  is  claimed 
tmder  the  terms  of  a  contract  made  between 
'Complainant  and  Lewis  Van  Duyne  and  the 
Boonton  Water  Company.  The  defendant 
succeeded  to  the  Boonton  Water  Company  by 
purchasing  all  its  property,  including  the 
contract  with  the  town,  at  a  sale  in  foreclo- 
sure proceedings. 

[1]  From  my  examination  of  the  case  I 
have  reached  the  conclusion  that  the  relief 
prayed  for  by  the  complainant  shonld  \se 
granted.  There  Is  no  doubt  In  my  mind  that 
read  in  connection  with  the  other  provisions 
«f  the  contract,  the  words  "at  any  and  all 
times,"  which  appears  in  paragraph  11, 
means  that  the  water  company  bound  itself 
to  give  the  inspection,  even  if  the  town  did 
not  exercise  its  option  to  purchase.  The 
privilege,  it  appears,  was  incorporated  in  the 
contract  to>  give  Boonton  a  chance  to  know 
the  true  conditions  before  it  should  ae^e  to 
•exercise  its  option.  This  is  frequently  done 
where  the  pnblic  Is  concerned  and  is  to  be  the 
purchaser.  And  It  Is  no  doubt  true  that 
without  such  right  It  would  be  difficult  to  get 
the  people  at  large  to  sanction  the  making  of 
a  contract  snch  as  the  one  under  considera- 
tion. There  is,  of  course,  consideration  for 
the  agreement  to  give  fills  inspection  as  the 
town  has  Iieen  using  the  water  supplied  by 
the  water  company  and  paying  for  the  same 
-under  the  agreement,  ever  since  it  was  exe- 
•cuted. 

The  suggestion  made  by  counsel  for  the  de- 
fendant, that  the  relief  should  not  be  grant- 
ed because  there  is  a  want  of  mutuality  If 
this  is  done  before  the  t»wn  exercises  Its 
option,  cannot  prevail  in  view  of  our  deci- 
sions, and  further  tlils  contract  by  its  terms 
gives  tliis  right  of  inspection  to  the  town  au- 
thorities—a right  not  given  to  the  company. 


In  other  wotUb,  one  party  to  tbin  contract  has 
a  right  which  the  other  has  not  The  prin- 
ciple of  mutuality  cannot  apply  under  these 
circumstances.  The  opinion  of  Chief  Justice 
Gummere  in  Marvel  v.  Jonah,  90  Atl.  1004, 
wtilch  Mr.  McCarter  called  to  the  court's  at- 
tention upon  argument  and  which  was  filed 
ou  July  17th  last,  deals  with  this  subject  with 
great  clarity  and  la  very  much  in  point 
See,  also.  Page  v.  Martin,  46  N.  J.  Bq.  685,  20 
Atl.  46  (Errors  and  Appeals) ;  Madlscm,  etc.. 
Association  v.  Brittln,  60  N.  J.  Eq.  160,  46 
Ati.  652;  Philadelphia  Bail  Club  v.  Lajole, 
202  Pa.  210,  51  AtL  973,  68  K  B.  A.  227,  90 
Am.  St  Rep.  627. 

[2]  I  have  given  consideration  also  to  the 
argument  made  by  counsel  for  defendant 
tltat  mandamus  was  the  proper  procedure  for 
complainant  in  this  iasne;  but  I  think  that 
the  action  has  been  properly  taken  in  the 
Court  of  Chancery,  and  that  the  remedy  for 
the  town  la  not  as  urged  by  oounsel  for  the 
defendant  In  the  case  of  the  State  v.  Ellsa- 
betbtown  Wiater  Co.,  88  Atl.  1038,  which  was 
dted,  it  waa  the  statute  tliat  gave  the  State 
Water  Commission  the  right  to  Inspect  the 
books  of  the  water  company.  Proceedings  to 
enforce  the  said  right  in  a  court  of  competent 
Jurisdiction  were  provided  for  by  the  statute. 
The  right  In  the  case  now  before  us  arises 
out  of  the  contract  between  the  parties;  In 
the  BUzabethtown  Case,  the  right  to  examine 
arose  purely  out  of  a  legal  statutory  duty 
enforceable  only  In  the  Supreme  Court  Iqr 
mandamus. 

No  hardship  is  suffered  by  the  water  com- 
pany by  an  order  for  inspection  as  such  order 
can  be  so  framed  as  to  prevent  tlie  inquisi- 
tive but  disinterested  person  or  any  competi- 
tor, if  there  be  one,  from  coming  to  linowl- 
edge  of  the  company's  affairs. 

In  accordance  with  these  views,  an  order 
for  Inspection  may  be  entered. 


(8S  N.  J.  Eq.  441) 

CMFT  et  aL  v.  BCHEUTZ  et  al. 

(Court  of  Chancery  of  New  Jersey.     July  23, 
1914.) 

1.  MOBTQAOXS    (f    244*)— AssionvxNTB— Pbi- 
OBTTT. 

Unless  affected  by  the  recording  acts,  the 
earlier  in  time  of  two  assignments  of  the  same 
mortgage  prevails. 

[Ed!  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  633-656;    Dec  Dig.  S  244.*  j 

2.  MoBTOAQKS    ({    244*)— AssionuERTS— Pbi- 

OBITT— NOTICK. 

Under  Conveyance  Act  (P.  L.  1888,  p. 
690)  §  54,  providing  that  instruments  which 
may  be  recorded  under  section  21  shall  be  void 
and  of  no  effect  against  sniweqnent  judgment 
creditors  without  notice,  and  against  all  sub- 
sequent bona  fide  purchasers  and  mortgagees. 
Dot  having  notice  thereof,  whose  deed  or  mort- 
gage shall  have  been  first  duly  recorded,  an 
assignee  of  a  mortgage,  to  whom  the  bond  and 
mortgage  were  not  delivered,  and  who  over  a 
year  before  acted  as  attorney  in  a  suit  in 
which  the  interest  of  the  mortgagee  was  at- 
tached in   the  possession  of  the  holder  of  a 
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prior  nnrecorledl  assfgnment,  waa  not  a  bona 
Bde   pnrchaaer  without   notice. 

[EM.  Note.— For  other  caaes.  see  Morteages, 
Cent.  Dig.  U  633-655;   Dec  Dig.  |  244.*] 

8.   MORTOAQBB         (t        244*)  —  ASSIONHKNTS — 

RioHTs  OF  Assignee. 

Where  a  mortgagee  assigned  the  mortgage 
to  D.,  and  thereafter  made  a  sabsequent  as- 
signment to  another  party,  D.'s  assignee  bdc- 
ceeded  to  the  title  and  rights  of  D.,  thongh  he 
paid  only  a  small  sum  for  the  assignment,  and 
the  subsequent  assignee  was  not  entitled  to  re- 
deem on  payment  of  such  sum. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent   IMg.  H  633-6SS;    Dec.  Dig.  {  244.*] 

Suit  by  William  C.  CUft  and  others 
against  Elizabeth  Schentz  and  others.  Heard 
on  bill,  answer,  replication,  and  proofs.  De- 
cree In  accordance  with  the  opinion. 

E4ng  St  Vogt,  of  Morrlstown,  for  com- 
plainants. F.  W.  Fort,  of  Newark,  for  de- 
fendant MacLear. 

EMBRT,  v.  0.  Elizabeth  Scbeutz  and 
husband  gave  to  Walter  P.  Lindsley  a  mort- 
gage on  lands  In  Sussex  county,  dated  July 
12,  1904,  for  $1,500,  payable  in  one  year,  with 
Interest  On  October  9,  1905,  Walter  P.  I4nd- 
sley  assigned  this  mortgage  to  Dey  &  Sutph«i 
as  collateral  security  for  payments  to  be- 
come due  on  a  building  contract  between 
Dey  &  Sutphen  and  the  O.  K.  Building  Com- 
pany In  which  Walter  P.  Lindsley  was  In- 
terested. The  bond  and  mortgage  were  de- 
livered to  the  assignees  with  the  assignment 
The  amount  which  afterwards  became  due 
on  the  contract  to  Dey  &  Sutphen  was 
(3,500,  and  on  January  12,  1910,  Dey  &  Sut- 
phen assigned  the  bond  and  mortgage,  as 
well  as  the  contract  and  the  debt  due  there- 
on, to  the  complainants  Cllft  and  Best  The 
two  assignments  of  the  mortgage  were  re- 
corded on  January  21,  1910. 

A  writ  of  attachment  at  the  suit  of  the 
Manalapan  Light  Company  was  Issued 
against  Walter  P.  Lindsley  subsequent  to  the 
assignment  to  Dey  &  Sutphen,  and  on  June 
19,  1906,  the  sheriff  under  thlsi  writ  attached 
In  the  hands  of  Dey  &  Sutphen  all  the  right,, 
title,  and  interest  of  the  defendant  Walter  P. 
Lindsley  in  this  mortgage,  and  made  return 
that  he  attached  such  interest  on  the  mort- 
gage "In  the  bands  of  Dey  &  Sutphen,  but 
not  assigned  to  them."  The  authority  for 
Inserting  this  statement  "but  not  assigned 
to  them"  in  the  return  has  not  been  shown, 
and,  so  far  as  Dey  A  Sutphen  are  concerned, 
the  inclusion  of  this  statement  in  the  sher- 
IfTs  return  has  no  effect  In  this  case.  Mr. 
Macl.ear  was  the  attorney  for  the  company 
In  this  attachment  suit,  and  more  than  a 
year  later,  on  August  23,  1907,  he  received 
an  assignment  of  this  bond  and  mortgage 
from  Walter  P.  Lindsley,  executed  In  his 
name  by  Morris  B.  Lindsley,  his  attorney 
in  fact,  under  a  power  of  attorney  referred 
to  in  the  assignment.  This  assignment  was 
made  to  MacLear  to  secure  money  owing  by 


Lindsley  to  him  (about  $626)  and  to  th» 
Manalapan  Company,  about  |800  or  $900.. 
Neither  the  bond  nor  mortgage  were  deliver- 
ed to  MacLear  with  the  assignment  Mac- 
Lear's  assignment  was  recorded  nearly  two 
years  later.  May  19,  1909,  bat  the  previous 
assignment  to  Dey  &  Sutphen  was  not  record- 
ed until  January  21,  1910,  shortly  after  the- 
assignment  of  the  mortgage  to  complain- 
ants. The  power  of  attorney  from  Walter 
P.  Lindsley  to  Morris  B.  Lindsley  was  re- 
corded still  later,  May  16,  1910.  The  as- 
signment to  MacLear  was  indexed  in  th» 
cleric's  index  book  under  the  name  of  Morrl» 
B.  Lindsley,  and  not  of  Walter  P.  Lindsley, 
and  complainants,  who  had  before  their  pur* 
chase  of  the  mortgage  bad  the  Indexes  ex- 
amined, had  no  actual  notice  of  the  Mao- 
Lear  assignmott 

[1]  Complainants,  as  assignees  of  Dey  te 
Sutphen,  are  entitled  to  stand  upon  the  rights 
of  the  latter  to  the  bond  and  mortgage  In 
question.  The  mortgage  and  assignment 
convey  an  Interest  in  lands,  both  legal  and 
equitable,  and  the  assignment  to  Dey  &  Sut- 
phen, being  prior  In  time  to  the  assignment 
to  MacLear,  must  prevail  against  It,  unless 
the  general  rule  as  to  priority  is  affected  by 
the  recording  acts.  Jenkinson  v.  N.  Y.  Fi- 
nance Co.,  79  N.  J.  Eq.  247,  258,  82  AtL  36, 
41  (1911,  Emery,  V.  C). 

[2]  The  recording  acts  provide  for  the  re- 
cording of  assignmental  of  mortgages  and 
other  instruments  ("Conveyances,"  Rev.  of 
1898,  I  21  [2  Comp.  St  1910,  p.  1541],  and 
Id.  S  53  [2  Comp.  St  1910,  p.  1552]),  and  that 
the  record  "shall  be  notice  to  all  subsequent 
Judgment  creditors,  purchasers  and  mortga- 
gees of  the  execution  and  contents  of  the  in- 
strument" As  to  the  effect  of  not  recording 
the  assignment  or  other  instrimient,  it  1» 
provided  (Id.  t  54)  that  it  shall  "be  void  and 
of  no  effect  against  subsequent  Judgment 
creditors  without  notice,  and  against  aU 
subsequent  bona  fide  purchasers  and  mort- 


gagees 


*     not  having  notice  there- 


of, whose  deed  or  mortgage  shall  have  been 
first  duly  recorded."  The  previous  act  re- 
lating to  mortgages  (Rev.  of  1874  [3  Ckimp, 
St  1910,  p.  '3407,  eta])  had  provided 
only  that  the  record  of  assignment  of 
mortgages  should  be  "notice  to  all  con- 
cerned" that  the  mortgage  was  assigned 
(section  32,  3  Comp.  St  1910,  p.  3418,  and 
section  34,  3  Comp.  St  1910,  p.  8419);  that 
payments  made  to  the  assignor  in  good  faith, 
without  actual  notice  and  releases  to  persons 
not  having  actual  notice,  should  be  valid. 

These  sections  of  the  mortgage  act  revision 
do  not  as  do  the  conveyance  acts,  expressly 
make  the  assignments  Invalid  tf  unrecorded, 
against  any  persons,  but  save  only  the  rights 
of  the  mortgagor  on  payments  or  releasers 
of  the  mortgaged  lands. 

Section  54  of  the  conveyance  act  applies  to 
every  deed  or  instrument  set  forth  in  the 
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twenty-flrst  section  pt  tbe  act,  which  tn> 
clndes  assignments  of  mortgages,  and  the 
question  therefore  Is  whether  MacLear,  who 
was  a  subsequent  purchaser  of  the  mortgage, 
was  a  bona  fide  purchaser  for  a  valuable 
consideration,  not  having  notice  of  the  prior 
assignment  to  Dey  &  Sutphen.  In  my  Judg- 
ment MacLear  cannot  be  considered  a  bona 
fide  purchaser  for  a  valuable  consideration 
without  notice. 

The  fact  that  the  assignor  did  not  have 
the  bond  and  mortgage  to  deliver  with  the 
assignment,  while  it  might  not,  as  between 
the  assignor  and  the  assignee,  prevent  the 
passing  of  such  title  thereto  as  the  a.sslguor 
had,  was  a  notice  that  they  were  or  might  be 
held  by  some  one  other  than  the  assignor. 
Kamena  v.  Hnelbig,  27  N.  J.  Eq.  78,  80  (Za- 
brlskle,  Ch.  1872).  And  actual  notice  to 
MacLear  that  Dey  &  Sutphen  held  the  pos- 
session at  the  time  of  the  attachment  Is 
proved.  He  was  the  attorney  for  the  compa- 
ny who  attached  the  bond  and  mortgage  as 
In  Dey  &  Sutphen's  possession,  and  subse- 
quently took  his  assignment  of  the  mortgage 
to  secure  this  company's  debt  No  circum- 
stances have  appeared  which  deprive  these 
facts  of  their  effect  as  notice. 

[3]  No  acts  of  Dey  &  Sutphen  hare  been 
proved  which  disentitle  them  to  stand  upon 
their  assignment  and  possession  of  the  bond 
and  mortgage  as  prior  to  MacLear's  assign- 
ment, and  the  complainants  have  succeeded 
to  the  title  and  rights  to  Dey  &  Sutphen. 
The  fact  that  complainants  paid  only  a  small 
sum  for  the  assignment  does  not  create  any 
equity  in  favor  of  the  subsequent  assignee, 
and  the  claim  of  counsel  that  the  subsequent 
assignee  is  entitled  to  redeem  on  payment 
of  this  sum  cannot  be  allowed. 

A  decree  that  the  assignment  to  the  com- 
plainants is  prior  to  that  of  the  defendant 
MacLear,  and  that  as  between  them  they  are 
entitled  to  be  first  paid  out  of  tbe  proceeds  of 
sale  under  foreclosure,  will  be  advised. 


I  N.  J.  Bq.  437) 

CLIFT  et  al.  v. 


FKENCHB. 


(Court  of  Chancery  of  New  Jersey.    July  23, 
1914.) 

I.  Taxation  (J  701*)— Redemption  fkom  Tax 
Sale— Pboceeding  to  Bab  Rioht  to  Be- 

DEEM 

Under  P.  L.  1903,  p.  432,  {  68,  providing 
that  the  purchaser  of  land  at  a  tax  sale  may 
give  written  notice  to  all  persona  interested  in 
the  land  of  their  right  to  redeem,  and  that 
unless  they  do  so  within  two  years  after  the 
■ale,  if  the  notice  is  served  more  than  60  days 
before  the  end  of  the  term,  or  otherwise  with- 
in 60  days  after  tbe  service  of  tbe  notice,  their 
right  of  redemption  will  be  barred,  and  that,  if 
tbere  shall  be  no  redemption  within  such  term 
of  two  years  or  within  the  time  limited  by  the 
notice,  the  right  of  redemption  shall  be  barred, 
to  bar  the  rieht  of  redemption  the  statute  must 
be  strictly  followed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  II  1407,  1409-1411;  Dec  Dig.  i 
701.*] 


2.  Taxation  (|  701*)— BEDKHPnoN  raoii  Tax 
Sale— Pboceedino  to  Bab  Bight  to  Be- 

DEEH. 

Where  a  purchaser  of  land  at  a  tax  sale, 
after  giving  notice  to  all  persons  interested 
to  redeem  within  60  days,  pursuant  to  P.  L. 
1003,  p.  432,  I  59,  on  an  application  by  a  party 
interested  within  such  period  to  redeem,  re- 
quested a  delay  beyond  the  60  days  for  the 
purpose  of  taking  up  the  matter,  and  thereby 
induced  such  party  not  to  attempt  to  redeem 
within  the  statutory  period,  the  purchaser  was 
estopped,  as  acainBt  such  party,  from  using 
such  notice  as  the  basis  of  a  statutory  foreclo- 
sure of  tbe  right  to  redeem,  and,  to  avail  him- 
self of  tbe  statutory  remedy,  was  bound  to 
give  a  new  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §S  1407,  1409-1411;  Dec.  Dig.  I 
701.*] 

3,  Taxation  (|  722*>— Tax  Sales— Suits  to 
Kedeem— Mattebs  Detebminable. 

A  suit  to  redeem  from  a  tax  sale  proceeds 
on'  the  assumption  that  the  defendant  has  or 
can  acquire  an  absolute  title,  and  the  valid- 
ity of  his  title  under  tbe  sale  cannot  I>e  at- 
tacked. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §1 1449-1453 ;   Dec.  Dig.  f  722.*] 

Suit  by  William  C.  Cllf  t  and  others  against 
James  Fienche.    Decree  for  complainant 

King  &  Vogt,  of  Morrlstown,  for  complain- 
ants. B.  A.  Bayner,  of  Newark,  for  defend- 
ant 

EMERT,  V.  0.  This  is  a  bill  by  a  mort- 
gagee to  redeem  lands  sold  for  nonpayment 
of  taxes.  The  lands  were  sold  for  30  years, 
and  the  purchaser  claims  that  the  right  of 
redemption  has  been  cut  off  by  proceedings 
taken  under  the  "act  for  the  assessment  and 
collection  of  taxes."  P.  L.  1903,  c.  208,  |  69, 
p.  432.  This  section  provides  two  methods 
for  barring  or  foreclosing  the  right  of  re- 
demption, after  the  period  of  redemption 
(two  years  after  the  sale)  has  expired.  The 
first  is  by  an  ex  parte  proceeding  entirely 
within  the  control  of  tbe  purchaser,  and  Is 
by  his  giving  written  notice  to  all  persons 
interested  in  the  land  of  their  right  to  re- 
deem, and  that,  unless  they  do  so  within 
60  days  after  the  service  of  the  notice,  their 
right  to  redeem  will  be  barred.  After  this 
time  (60  days)  has  expired  without  redemp- 
tion, the  purchaser  may  annex  the  notice 
and  aflldavlt  of  service  to  the  certificate  of 
sale,  together  with  an  affidavit  that  tbe  sale 
has  not  been  redeemed,  and  record  and  file 
the  same  therewith  in  the  office  of  the  county 
clerk  or  register.  By  the  statute  "the  said 
notice  and  affidavits  and  the  record  thereof 
shall  be  presumptive  evidence  of  the  service 
and  facts  therein  stated."  Section  66  pro- 
vides for  the  recording  of  the  certificate  of 
sale  with  these  notices  and  affidavits  annex- 
ed, and  also  that  the  certificate  of  sale  shall 
be  presumptive  evidence  In  all  courts  of  the 
title  of  the  purchaser.  The  second  method  of 
barring  the  right  of  redemption  given  by 
section  69  is  by  a  bill  to  foreclose,  and  this 
method  may  be  taken  whether  the  60  days' 
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notice  has  been  gtven  or  not,  and,  wbere  a 
bill  is  filed,  tbe  right  to  redeem  continues 
nntll  barred  by  tbe  decree  of  sale  of  the 
court  of  chancery. 

As  to  tbe  expiration  of  tbe  right  to  redeem, 
the  fifty-seventh  section  provides  that  per- 
sons interested  "may  redeem  tbe  same  at 
any  time  within  two  years  from  tbe  date  of 
sale,  or  at  any  time  thereafter,  nntU  the 
right  to  redeem  has  been  cut  oft  In  tbe  man- 
ner hereinafter  set  forth,"  by  paying  tbe 
purchase  money,  Interest,  fees,  and  expenses. 

[1]  Under  the  first  method  provided  In 
the  fifty-ninth  section,  this  right  of  redemp- 
tion would  be  barred  on  the  failure  to  re- 
deem within  60  days  from  the  service  of  the 
notice  to  redeem.  This  method,  therefore, 
is  manifestly  a  strictly  ex  parte  statutory 
method,  and,  U  tbe  purchaser  proposes  In 
this  manner  to  foreclose  tbe  right  to  redeem, 
It  must  be  strictly  followed. 

[2]  In  tbe  present  case  the  purchaser  re- 
ceived a  certificate  of  sale  from  the  collector 
of  taxes,  dated  April  3,  1908,  reciting  tbe  sale 
for  taxes  on  March  23,  1908,  of  the  lands 
In  question  to  him  for  30  years,  for  the  sum 
of  $24.86.  On  March  26,  1910,  written  notices 
of  this  sale  and  to  redeem  the  same  within 
60  days  were  served  on  both  complainants 
Cllft  and  Best  On  May  7,  1910,  and  within 
this  60-day  period.  Best  wrote  to  Frenche: 
"If  you  will  send  me  an  assi^ment  of  your 
tax  claim  on  tbe  Scbeuti  property  by  Mr. 
Bellia,  I  will  give  yon  a  certified  check  for  tbe 
■mount" 

To  which  Frenche  replied  by  letter  of  May 
U,  1910: 

"Box  125 
"Hoboken,  N,  J,   May  11,  '10. 

"Mr.  J.  Frank  Best— Dear  Sir:  In  reply  to 
yonre  of  May  7th  I  have  too  much  to  attend 
to  at  present  to  take  op  the  Scheutse  business 
which  would  require  considerable  time,  but  as  I 
stated  to  you  that  you  could  have  your  time 
for  redemption  extended  if  necessary  I  now 
state  specifically  that  your  time  to  redeem  as 
Joint  mortgagee  of  the  premises  is  hereby  ex- 
tended sixty  days  beyond  its  fixed  expiration, 
so  that  there  is  no  need  to  bother  about  it  at 
present  I  think  Mr.  Maclear  will  want  some 
similar  accommodation  as  he  does  not  appear 
to  have  his  mind  made  up  about  redemption. 
Please  acknowledge  this  letter.  I  am,  dear  sir, 
"Yours  respectfully,  James  Frenche." 

Tbe  complainants,  relying  on  this  letter, 
took  no  farther  steps  to  redeem  within  the 
60  days.  Subsequently,  on  July  20,  1910,  and 
within  tbe  60-day  extension  period  given,  Mr. 
King,  one  of  the  complainant's  solicitors,  in- 
closed bis  firm's  check  for  the  amount  of 
taxes,  $50.54;  the  same  being  figured  as 
nearly  as  be  could  from  defendant's  state- 
ment, said  by  him  to  have  been  previously 
sent  them.  Defendant,  by  a  letter  of  July 
22,  1910,  to  Mr.  King,  written  for  blm  by  a 
Mr.  C.  Bellls,  returned  this  check,  stating 
that  the  amount  was  InsufiSclent,  asserting 
further  that  be  bad  never  sent  a  statement, 
and  that  the  amount  due  would  have  to  be 
■ettled  by  agreement  or  by  the  court,  as  the 
expenses  and  tbe  trouble  connected  with  it 


had  been  a  great  deal  more  than  tbe  taxes. 
He  further  stated  that  tbe  right  to  redeem 
the  property  expired  May  24th,  but  he  bad 
favored  Mr.  Best  by  allowing  blm  some  extra 
time  "to  continue  bis  negotiations  for  his 
own  individual  interest,"  and  then  continues: 
"He  has  had  four  months  and  has  done  noth- 
ing and  there  is  nothing  can  be  done  now  ex- 
cept to  leave  the  tax  lease  stand.  If  you 
want  to  buy  it,  which  I  tliink  you  ought  to 
do,  let  me  no." 

Mr.  King  on  Jnly  27th  replied  to  this  let- 
ter, addressing  it  to  defendant  at  Waterloo, 
N.  J.;  that  being  the  post  office  address  of 
tbe  defendant's  letter  to  bim  of  Joly  22d. 
This  letter  was  returned  to  Mr.  King  nnde- 
Uvered,  and  a  letter  of  Bellls  (who  bad  been 
defendant's  agent  at  Waterloo)  to  Mr.  King, 
and  who  received  tbe  Frenche  letter.  Stated 
that  a  letter  from  bis  firm  bad  come  to  Wa- 
terloo for  James  Frenche,  "but  cannot  be  de- 
livered, as  he  is  absent,  and  I  have  remalled 
it  to  the  senders."  No  address  was  given. 
Mr.  King's  letter  of  July  27,  1910,  was  then 
remalled  by  him  to  Mr.  Frenche  in  a  letter 
addressed  to  him  at  Hoboken,  on  August  Ist, 
at  tbe  address  given  by  defendant's  own  let- 
ter of  May  11th,  stating  that  tbe  inclosed 
letter  had  been  sent  to  him  at  Waterloo,  and 
returned  unopened  by  Bellls.  This  letter  of 
Mr.  King  was  also  returned  to  tbe  writer 
unopened,  and  with  tbe  indorsement,  "Re- 
fused." On  the  following  day,  August  2d, 
defendant  himself  wrote  to  complainant's 
solicitors  tbat  be  bad  been  Informed  that 
they  had  been  addressing  letters  to  blm 
which  be  did  not  receive  and  further: 

"This  is  to  inform  voa  that  as  I  have  no 
business  with  you,  no  letters  from  you  will  be 
received." 

On  tbe  day  of  writing  this  letter  from 
Newton,  August  2,  1910,  tbe  certificate  of 
tax  sale,  with  tbe  notice  to  redeem  and  af- 
fidavits of  service  on  complainants  and 
others,  were  recorded  in  tbe  clerk's  office  at 
Nevrton,  in  Sussex  county,  wbere  tbe  lands 
lie.  From  this  corresiMndence  and  tbe  evi- 
dence given  at  the  hearing  in  connection 
with  It,  I  conclude  tbat  the  defendant,  at 
least  as  early  as  July  22d,  which  was  with- 
in tbe  time  to  which  he  had  himself  extend- 
ed tbe  time  of  redemption,  had  determined 
to  stand  on  his  strict  right  of  foreclosure 
under  the  statute  by  reason  of  tbe  failure 
to  redeem  within  60  days  from  the  time  of 
the  service  of  tbe  notice  on  March  26th. 
The  certificate,  with  its  accompanying  notice 
and  affidavits,  derive  their  whole  efficacy 
from  this  failure  to  redeem  within  the  60 
days  so  fixed  by  tbe  notice.  Complainant's 
equity  to  be  relieved  from  the  effect  of  this 
statutory  ex  parte  foreclosure  of  the  right 
to  redeem  arises  from  tbe  fact  that  the  de- 
fendant, on  an  application  to  redeem,  mad* 
within  the  time  limited  by  tbe  60-Uay  notice, 
himself  requested  a  delay  beyond  tbe  60  days 
for  the  purpose  of  taking  up  tbe  matter,  and 
thereby  Induced  complainants  not  to  attempt 
to  redeem  within  tbe  statutory  period  of  60 
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days.  By  thla  condact  be  must  be  consid- 
ered as  In  eqnlty  to  be  estopped  from  set- 
ting up,  as  against  the  complainants,  the  right 
to  use  this  60-day  notice  as  the  basis  of  the 
strict  statutory  foreclosure.  The  resnlt  of 
this  action  on  his  part  was  that,  as  against 
the  complainants,  defendant  was  obliged  to 
give  a  new  60-day  notice  under  the  statute, 
if  he  desired  to  avail  himself  of  this  ex 
parte  method  of  foreclosure.  This  statutory 
ex  porta  proceeding  affords  no  method  what- 
ever for  extending  the  time  originally  fixed 
by  the  notice,  or  for  the  settlement  of  any 
equities  arising  between  the  parties  by  rea- 
son of  their  agreements,  express  or  Im- 
plied, made  after  serving  the  notice,  to 
waive  or  not  to  proceed  on  the  statutory  no- 
tice given.  By  himself  leading  the  complaln- 
ants  to  delay  beyond  the  fixed  statutoiy 
time,  defendant  is,  In  my  judgment,  estop- 
ped in  equity,  under  the  circumstances  of 
this  case,  from  setting  up  this  failure  to  re- 
deem under  this  notice  as  the  basis  of  his 
statutory  absolute  title.  And  this  tax  title 
must  therefore  be  declared  subject  to  re- 
demption. What  payments  are  to  be  made 
on  redemption  will  be  determined,  if  the 
parties  fall  to  agree. 

[3]  Several  other  questions  were  raised 
on  the  arguments  and  briefs ;  one  by  the  com- 
plainant questioning  the  validity  of  defend- 
ant's title  under  the  salfe  As  here  presented, 
this  question  strikes  me  as  purely  a  question 
of  legal  title  which  could  not  be  decided  in 
this  suit.  BeUef  on  this  bill  to  redeem 
proceeds  on  the  assumption  that  the  defend- 
ant has,  or  can  acquire,  absolute  title  tinder 
the  statute^ 

Another  was  raised  by  the  defendant  ques- 
tioning complainant's  title  to  the  mortgage 
and  setting  up  title  in  a  third  person,  a  Mr. 
MacLear.  This  question  has  been  decided 
In  complainant's  favor  in  a  suit  to  fore- 
close the  mortgage  brought  against  MacLear 
and  others. 

(83  K.  J.  ISq.  sn) 

JONES  V.  JONES. 

(Court  of  Chancery  of  New  Jersey.     Aug.  1, 
1014.) 

1.  DiTOBCx   (I   133*)— SuinciKROT  or  Evi> 

DKNCE— DeSEKTIOH. 

In  a  husband's  suit  for  divorce,  evidence 
aa  to  the  circumstances  surrounding  the  sepa- 
ration of  the  parties  held  to  show  that  the  wife 
did  not  desert  the  husband  without  his  con- 
sent. 

[Ed.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  |i  44&-44S;   Dec.  Dig.  |  133.*1 

2.  DivoBCB  (I  165*)— Deobkb— Ofsriho— Stw- 

FICTEKCY   OF   EVIDENCK. 

On  a  wife's  petition  to  open  a  decree  of  di- 
vorce in  favor  of  the  husband,  evidence  in  sup- 
port of  her  contention  that  she  failed  to  de- 
fend the  suit  because  of  her  belief,  induced  by 
messages  from  the  husband,  that  the  suit  would 
be  withdrawn  held  to  show  surprise,  entitling 


her  to  have  the  decree  set  aside  In  order  that 
she  might  defend. 

[Ed.    Note.— For   other   cases,    see    Divorce, 
Cent  Dig.  {{  633-642,  546,  548;    Dec.  Dig.  i 
165.*] 
3.  DivoBOE    (8    165*)  —  Dkcreb  — OPKHiNa  — 

Gbounds— False  Testimony. 

A  decree  of  divorce,  obtained  by  a  husband 
by  false  testimony  in  a  suit  which  the  wife 
failed  to  defend,  will  be  vacated  on  the  wife's 
application,  irrespective  of  the  wife's  excuse 
for  her  default,  as  the  state  was  an  interested 
party  to  the  suit,  and  its  interests  had  been 
impo!icd  upon  by  the  condact  of  the  husband, 
requiring  tnat  its  rights  be  vindicated. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  53a-642,  648,  648;  Dec  Dig.  | 
165.*] 

Suit  for  divorce  by  WUliam  C.  Jones 
against  Anna  P.  Bead  Jones.  On  petition  by 
defendant  to  open  a  decree  in  favor  of  plain- 
tiff.   Petition  granted,  and  suit  dismissed. 

See,  also,  89  Atl.  29. 

Bourgeois  &  Coulomb,  of  Atlantic  City, 
and  John  W.  Wescott,  of  Camden,  for  peti- 
tioner. Floyd  H.  Bradley,  of  Camden,  for 
defendant 

BACKB8,  V.  O.  On  August  17,  1912,  the 
petitioner  filed  Ills  petition  for  divorce  a 
vinculo,  in  which  he  alleged  that  he  cohabit- 
ed with  his  wife  until  June  of  1906,  when 
she  deserted  him,  and  that  for  more  than 
two  years  then  last  past  ber  desertion  had 
been  willful,  continued,  and  obstinate.  The 
cause  was  undefended,  and  upon  the  report 
of  the  master  to  whom  it  was  referred,  a  de- 
cree nisi  was  entered  January  17,  1813,  and 
on  July  18th  following  a  final  decree  of  di- 
vorce was  signed.  On  November  18th  of  the 
same  year,  before  the  decree  was  actually 
enrolled,  the  defendant  filed  her  petition, 
praying  that  the  final  decree  be  vacated, 
and  that  she  be  permitted  to  defend,  on  the 
grounds  of  surprise  and  merits,  in  which  she 
sets  up  that  she  was  deprived  of  her  de- 
fense by  the  fraudulent  representations  of 
htx  husband,  and  that  the  decree  was  pro- 
cured by  false  testimony  imposed  upon  the 
court.  An  order  to  show  cause  issued,  an 
answer  was  filed,  and  on  the  day  set  for 
trial  the  parties  and  their  witnesses  were 
heard  In  open  court 

[1]  The  petitioner  and  defendant  were 
married  in  1886,  and  lived  together  as  hus- 
band and  wife  until  June  of  1906.  At  that 
time  they  were  living  In  Camden.  During 
the  previous  fall,  their  daughter,  a  young 
lady,  had  been  sent  to  Swarthmore  College 
for  a  four-year  course.  She  was  In  deUcate 
health,  and  for  her  better  protection  and 
comfort  the  d^endant  planned  to  move  to 
the  college  town.  While  her  husband  was  In 
Denver,  Colo.,  she  wrote  to  him  of  ber  in- 
tentions, and  be  replied  under  date  of  Jan- 
uary 22  (190$: 

"Anna:  Tour  letter  received  this  A.  M.  I 
am  very  sorry  to  hear  that  the  children  are  not 
well  and  I  am  especially  anxious  about  Edna. 
It  might  l>e  wise  for  her  to  see  Dr.  Snader  1919 
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Arch  St  and  have  Um  make  a  tfaoroagb  exami- 
nation particularly  of  her  Innga,  and  prescribe 
for  ber.  I  have  great  faith  in  his  ability.  In 
regard  (o  your  going  to  Swarthmore  to  live, 
if  it  will  contribute  to  your  happiness  or  the 
health  of  the  children  it  has  my  entire  approval. 
It  might  be  a  good  plan  for  you  to  consult 
an  agent  as  such  a  person  would  be  more  fa- 
miliar with  existing  conditions  and  have  knowl- 
edge of  any  opportunities  to  rent  or  buy.  I 
expect  to  be  engaged  here  for  some  time  yet, 
and  cannot  say  how  soon  I  will  be  able  to  go 
east     Tours,  WiU." 

Upon  the  strength  of  this  letter,  the  de- 
fendant went  to  Swarthmore  to  look  for  a 
place,  and  a  few  days  afterwards  wrote  to 
the  petitioner  a  gossipy  letter.  In  which, 
amongst  other  things,  she  said: 

"Dear  Will:  •  *  ♦  I  suppose  you  would 
like  to  hear  of  our  experience  the  other  day 
at  Swarthmore.  Mrs.  Keller,  Willie  and  I 
started  about  twelve  o'clock  from  Ilamilton 
Court  We  went  to  their  country  place,  got 
Bill  the  work  horse.  We  went  all  over  Swarth- 
more and  saw  only  three  houses  that  we  cared 
for.  Two  was  out  by  Strathaven  Inn.  One 
is  Graham's  house  which  is  $1S,000  and  the 
one  adjoining  it  is  $11,000.  Now  Will  I  am 
afraid  to  mention  the  otlier  one  because  it  is  so 
high  in  price  but  it  is  an  ideal  house.  It 
adjoins  the  college  grounds  and  it  has  every 
convenience.  I  went  to  see  the  agent  yesterday. 
His  office  is  at  Thirteenth  and  Chestnut.  J. 
T.  Jackson  is  his  name.  When  you  come  home 
you  can  go  and  see  him  if  you  like." 

She  closed  the  letter  with  a  love  message 
from  the  children  and  herself.  Upon  the 
petitioner's  return  to  Camden  he  negotiated 
with  the  owner  of  the  Graham  house  and  pur- 
chased It  for  $12,000  on  April  19,  1906,  plac- 
ing the  title  In  bis  wife's  name.  He  paid 
down  $5,000,  In  cash,  and  with  his  wife  ex- 
ecuted a  purchase-money  mortgage  for  the 
balance.  He  made  extensive  alterations  to 
the  house,  which  be  personally  supervised; 
purchased  rugs  and  furniture,  which  be  and 
his  daughter  selected;  paid  for  the  moving 
of  the  household  effects;  made  alterations 
and  repairs  to  the  bouse  until  recently,  and 
up  to  the  time  of  this  application  paid  the 
taxes  on  the  property,  Interest  on  the  mort- 
gage, water  rents,  electrlc-light  bills,  tele- 
phone bills,  besides  sending  to  bis  wife  a 
weekly  allowance  of  $32.50,  which  was  In- 
creased to  $35  In  the  spring  of  1913,  and  to 
his  children  each  a  monthly  allowance.  In 
December  of  1909  and  January  of  1910,  be 
purchased.  In  the  name  of  his  wife,  addi- 
tional ground  adjoining  the  Swarthmore 
home.  In  all  be  spent  on  the  property  and  In 
supporting  his  family,  the  sum  of  $41,500. 
In  the  month  of  June,  1906,  the  petitioner 
again  went  West,  and  the  other  members  of 
the  family  to  Atlantic  City  for  the  summer, 
as  bad  been  their  custom.  He  returned  In 
the  early  part  of  July,  and  again  went  to 
Denver  the  latter  part  of  August  During 
this  period  he  made  the  arrangements  for 
improving  the  bouse  and  for  Its  furnishing. 
When  the  house  was  substantially  completed, 
the  defendant  moved  Into  It  with  her  house- 
hold effects  (except  some  personal  belongings 
of  ber  husband),  where  she  has  ever  since 


lived.  From  that  time  on,  the  petitioner 
never  saw  bis  wife  to  speak  to  her,  although 
he  was  a  frequent  visitor  at  the  boose  to 
see  his  children.  The  defendant's  removal  to 
Swarthmore  constituted  the  alleged  deser- 
tion upon  which  the  decree  of  divorce  is 
based. 

The  testimony  taken  before  the  master 
persuaded  blm  to  report  that,  while  the  peti- 
tioner was  In  the  West,  the  defendant,  with- 
out his  consent  or  knowledge,  went  to  Atlan- 
tic City,  where  she  remained  until  the  month 
of  September,  and  that  during  the  latter 
part  of  the  month  of  October  or  the  early 
part  of  November,  1906,  the  defendant  packed 
all  of  ber  belongings  and  caused  them  to  be 
removed  to  Swarthmore,  In  the  state  of 
Pennsylvania,  without  the  consent  or  knowl- 
edge of  the  petitioner,  at  which  latter  time 
t^e  defendant  deserted  tbe  petitioner,  and, 
further,  that: 

"The  petitioner  visited  the  house  where  the 
defendant  was  living,  in  Swarthmore,  a  num- 
ber of  times,  and  there  saw  his  children;  that 
the  defendant,  from  the  testimony  shown, 
avoided  meeting  her  husband,  the  petitioner, 
and  at  other  times  purposely  absented  herselt 
from  her  home  in  Swarthmore,  when  she  knew 
that  her  husband  was  coming  to  her  home; 
that  defendant  stated  that  she  would  not  re- 
turn to  Camden  to  live  with  the  petitioner,  and 
it  is  evident  to  my  mind  that  the  defendant 
fully  intended  to  desert  her  husband,  when  she 
moved  from  Camden,  New  Jersey,  to  Swarth- 
more, in  the  state  of  Pennsylvania." 

The  petitioner  bad  testified:  That  he  lived 
with  his  family  at  107  North  Seventh  street. 
In  Camden,  until  the  15th  of  June,  1906.  That 
prior  to  that  time  he  and  his  wife  bad  several 
altercations.  That  on  one  or  two  occasions 
bis  wife  had  told  bim  that  she  would  not 
continue  to  live  in  Camden.  That  be  bad  told 
her  that  be  could  not  live  anywhere  else;  tbat 
his  business  required  him  to  live  in  that  dty. 
On  June  15th  he  was  obliged  to  go  to  Colora- 
do. He  returned  in  17  or  18  days,  and  then 
went  to  bis  borne,  where  be  expected  to  find 
bis  wife  and  children.  Tbe  house  was  closed 
up,  and  he  was  Informed  that  they  had  gone 
to  Atlantic  City.  He  did  not  see  her  during 
the  summer  for  the  reasons  stated  by  blm, 
that  he  believed  she  had  gone,  away  in  one  of 
ber  fits  of  anger,  and  that  it  was  best  to  leave 
ber  alone  as  she  would  get  over  it  and  return 
all  right  in  the  fall.  As  be  bad  no  place  to 
sleep,  he  went  to  bis  office  building,  where  be 
furnished  a  room.  Soon  after  this,  about  tbe 
middle  of  September,  he  was  again  required 
to  go  to  Colorado  and  was  gone  until  tbe  1st 
of  November,  when  be  returned  and  went  im- 
mediately to  bis  home,  and  to  his  surprise 
found  all  of  the  furniture  moved  with  tbe  ex- 
ception of  a  few  pieces  of  rubbish  and  tbe 
framed  marriage  certificate.  He  learned  that 
his  wife  had  moved  to  Swarthmore,  and  he 
says,  "I  then  knew  that  when  she  left  me  she 
Intended  to  desert  me."  He  further  stated 
that  in  tbe  latter  part  of  November,  within 
two  or  three  weeks  of  his  return,  be  went  to 
Swarthmore  to  see  bis  wife  and  talk  over 
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marital  relations  and  about  continuing  tbe 
home  In  Camden.  That  he  did  not  succeed  in 
seeing  her  at  that  time.  That  he  was  In- 
formed that  his  wife  was  "not  at  home." 
That  within  the  next  two  years  following  he 
made  six  or  more  trips  to  Swarthmore  to  see 
bis  wife,  for  the  purpose  of  arranging  a  home 
In  tbe  city  of  Camden,  and  for  her  to  return 
and  live  with  him,  but  that  he  did  not  suc- 
ceed. That  whenever  be  went  there  be  was 
told  that  she  was  not  at  home,  although  up- 
on some  occasions  he  believed  that  she  was, 
but  would  not  see  blm.  That  during  the  next 
four  years  be  went  to  Swarthmore  many 
times  and  saw  his  children,  but  on  no  occa- 
sion was  he  able  to,  nor  did  he,  see  his  wife. 
That  he  had  never  had  any  conversation  with 
her  since  she  bad  left  for  Swartnmore.  That 
bis  wife  had  never  written  to  him  or  com- 
municated with  him  in  any  way  whatsoever 
since  that  time.  That  he  has  never  had  inter- 
course with  his  wife  after  she  left  him  In 
June,  1906,  and  that  be  believed  that  she  left 
him  because  of  extreme  Jealousy.  That  be 
knew  of  no  other  reason  for  her  leaving  him, 
and  that  in  fact  there  was  no  ground  for  her 
suspicion  and  jealousy.  That  be  had  sup- 
plied money  for  the  support  and  education  of 
bis  children,  but  whether  any  of  the  money 
sent  for  the  support  and  education  of  tbe  chil- 
dren was  used  by  the  wife  he  did  not  know. 
That  when  he  went  to  Swarthmore  it  was  for 
tbe  purpose  of  talking  with  bis  wife  and  hav- 
ing her  return  to  their  home  in  Camden, 
where  he  had  provided  a  home,  or  to  provide 
such  other  place  as  might  be  agreed  upon  be- 
tween them.  That  his  wife  knew  that  be  was 
calling  upon  her  children,  and  she  must  have 
known  that  be  endeavored  to  see  her  a  num- 
ber of  times,  because  be  was  at  tbe  house  so 
many  times,  but  she  at  no  time  allowed  blm 
.to  see  her,  nor  did  she  offer  to  see  blm.  That, 
therefore,  he  was  unable  to  talk  with  her  or 
make  any  provision  in  accordance  with  her 
wish,  if  she  bad  any  to  express.  That  he  did 
not  write  to  his  wife,  because  he  thought  he 
could  make  himself  better  understood  by  see- 
ing her  personally.  That  they  could  have  ar- 
ranged the  matter  between  them  and  by  con- 
versing with  her  he  thought  they  could  ar- 
range about  her  returning  to  Camden  to  live 
with  him,  and,  knowing  the  disposition  of  his 
wife,  he  thought  that  writing  to  her  would  be 
futile,  when  she  constantly  avoided  seeing  him 
when  he  went  to  her  house  to  see  her  and  the 
children.     That  as  early  as  the  spring  of 

1905,  the  defendant  bad  a  conversation  with 
blm,  In  which  she  wanted  to  move  from  Cam- 
den and  go  to  Swarthmore  to  live,  and  that 
he  always  protested,  because  his  profession 
required  him  to  live  in  this  state.  That  be- 
tween the  time  of  this  first  conversation  and 
when  he  went  to  Colorado  In  the  spring  of 

1906,  he  had  two  or  three  conversations  on 
tbe  subject  One  was  held  in  tbe  office,  and 
that  she  still  persisted  and  urged  that  they 
move  to  Swarthmore,  and'  that  he  replied 


that  it  was  Impossible.  That  while  In  Colo- 
rado he  recalled  a  conversation  that  they  had 
had  on  the  subject  of  moving  to  Swartlmiore, 
and  that  he  wrote  her  that  wlille  he  would  do 
anything  In  bis  power  for  her  happiness  and 
tbe  happiness  of  the  children,  he  could  not 
move  to  Swarthmore,  and  that  such  a  tiling 
was  impossible.  That  at  one  time,  prior  to 
June,  1906,  his  wife  told  blm  that  if  he  did 
not  like  the  bouse  in  which  they  were  then 
living  in  Camden,  he  could  get  out  During 
In  Atlantic  City,  he  regularly  supplied  her 
tbe  summer  of  1906,  when  the  defendant  was 
with  money,  and  that  she  bad  a  personal  in- 
come of  between  $50  and  $75  a  month,  which 
she  was  receiving.  While  she  was  In  Atlan- 
tic City,  be  did  not  suspect  that  she  had  de- 
serted him,  but  later  be  concluded  that  she 
must  have  intended  to  desert  blm  from  tbe 
time  she  left  to  go  to  Atlantic  City.  At  that 
time  be  was  sending  her  $25  a  week,  and 
now  sending  her  $32.50  a  week  for  tbe  sup- 
port of  tbe  children.  That  bis  wife  was  liv- 
ing In  Swarthmore  "without  bis  assent  or 
consent" 

Testimony  was  given  by  two  colored  serv- 
ants of  the  petitioner,  his  stenographer,  and 
a  plumber  employed  by  him  to  do  work  at 
the  Swarthmore  bouse.  One  of  tbe  servants 
said  that  be  heard  Mrs.  Jones  say  that  she 
would  not  live  in  Camden;  that  she  was  going 
to  Swarthmore  to  live.  The  other,  that  when- 
ever the  petitioner  called  at  tbe  Swarthmore 
bouse,  tbe  defendant  would  seem  to  know  it 
and  on  several  occasions  told  blm,  "Mr.  Jones 
Is  coming;  I  am  going  to  Philadelphia";  and 
that  tbe  defendant  told  him  on  two  or  three 
occasions  that  she  would  never  live  in  Cam- 
den again.  The  stenographer  testified  that 
Mrs.  Jones  wanted  to  move  to  Swarthmore  on 
account  of  her  daughter  going  to  college,  and 
that  in  the  spring  of  1906  the  defendant  was 
at  tbe  petitioner's  office  to  talk  about  tbe  pu^ 
chase  of  the  Graham  bouse.  Mr.  Jones  told 
her  that  he  was  perfectly  willing  to  do  any- 
thing that  would  add  to  her  happiness  and 
make  ber  comfortable,  but  that  she  knew 
be  could  not  live  la  Swarthmore,  and  that 
the  defendant  said  that  that  was  tbe  house 
she  wanted,  and  that  she  Intended  go- 
ing there,  and  that  "ber  tone  conveyed  tbe 
idea  that  she  was  determined  to  go  to  Swarth- 
more to  live,  and  it  did  not  make  any  differ- 
ence whether  be  intended  to  go  or  not  or 
whether  be  could  go.  She  did  not  say  those 
words,  but  that  was  her  tone  of  voice."  The 
plumber  related  that  on  one  occasion  when 
the  petitioner  telephoned  to  bis  daughter,  he 
heard  the  defendant  say  to  the  daughter  that 
If  her  father  came  she  would  lock  herself  in 
a  room  so  that  be  could  not  see  ber,  and  that 
at  different  times  when  he  was  working  there, 
he  noticed  that  the  defendant  seemed  to  avoid 
her  husband. 

The  corroborating  testimony  is  fragmen- 
tary and  equivocal,  and  was  evidently  molded 
to  give  color  to  the  petitioner's  story.    In  the 


Digitized  by 


Google 


822 


91  ATLANTIC  BBPOBTEB 


CN.J. 


further  dlsrassion  It  need  not  be  commented 
upon,  except  as  tbe  history  of  the  case  ex- 
plains the  tme  meaning  of  the  defendant's 
action  and  of  what  the  witnesses  said  Mrs. 
Jones,  from  time  to  time,  stated  to  them. 

The  evidence  given  by  the  petitioner  before 
the  master  was  a  bald  perversion  of  the 
tmth,  that  his  wife  left  him,  moved  to,  and 
was  living  at,  Swarthmore  without  his  assent 
or  consent,"  and  that  he  endeavored  to  se- 
cure ber  return  to  blm.  Is  absolute  fabrica- 
tion. It  will  be  observed  that  the  petitioner 
altogether  suppressed  the  purport  of  tbe  let- 
ter to  his  wife  of  January  22, 1906,  In  which 
he  consented  to  her  moving  to  Swarthmore, 
and  the  ftict  that  be  there  bought  and  fur- 
nished a  house  which  he  was  maintaining  for 
his  family— and  the  motive  Is  obvious.  Tbe 
letter  and  the  petitioner's  operation  in  con- 
sequence establish  Incontrovertlbly  that  he 
was  anxious  for  and  consented  to  a  separa- 
tion. In  fact,  In  bis  testimony  at  this  hear- 
ing, with  these  circumstances  confronting 
him,  be  confessed,  as  he  was  comiielled  to, 
that  he  consented  to  his  wife's  going  to 
Swarthmore,  but  he  endeavored  to  amelio- 
rate tbe  gravity  of  the  situation  In  which 
be  found  lilmself— only  to  involve  blmself 
further — by  the  claim  that  the  consent  was  to 
a  temporary  residence,  until  the  daughter 
graduated,  and  that  that  was  the  understand- 
ing he  bad  had  with  his  wife.  This  avoid- 
ance is  disingenuous.  Why,  if  this  were  the 
arrangement  should  he,  as  be  testified  before 
the  master.  Immediately  after  he  found  Ills 
wife  had  gone  to  Swarthmore,  try  to  see  her 
to  get  her  to  come  back  to  Camden?  The 
purchase  of  a  high-priced  bouse  and  large 
outlays  for  Improvements  speak  permanency. 
The  failure  of  tbe  petitioner  to  seek  a  ter- 
mination of  the  separation  when  his  daughter 
graduated,  and  the  t&ct  that  in  1910  be 
bought  two  additional  lots  of  land  adjacent 
to  his  vrife's  home,  for  ber  use,  add  to  his 
confusion,  and  utterly  rout  bis  pretentions. 

Although  the  defendant  bad  gone  to  tbe 
home  her  husband  had  provided  for  her,  the 
petitioner,  without  relating  this  important 
fact  to  tbe  master,  averred,  as  be  did  at  the 
present  trial,  that  It  was  not  until  then  that 
be  knew  that  she  had  deserted  him.  He  pre- 
tends to  have  based  this  belief;  principally, 
upon  what  he  asserts  to  be  the  fact  that 
his  wife  took  with  her  everything,  leaving 
only  rubbish  and  the  marriage  certificate 
banging  on  tbe  wall.  A  disdainful  abandon- 
ment of  this  token  of  their  union  might  be 
significant,  if  there  were  not  other  and 
controlling  circumstances  which  were  not 
brought  to  the  master's  attention.  The  wife 
denies  the  charge,  and  I  am  inclined  to  disbe- 
lieve the  petitioner  as  to  the  incident,  and 
for  this  reason:  In  bis  testimony  before  the 
master  be  said  that  when  be  returned  from 
Denver  on  July  2d,  to  remain  until  August 
28tb,  he  found  bis  family  had  gone  to  Atlan- 
tic City  (he  forgot  to  say  that  It  was  the  an- 
nual cnstom),  and,    having  no  place  to  sleep. 


he  moved  to  a  room  In  his  office  building  oo 
Market  street  Before  me,  he  insisted  that 
during  that  period  be  slept  in  the  Seventh 
street  honse.  The  defendant  testified  that 
when  she  came  up  from  Atlantic  City,  In  the 
summer,  she  missed  the  certificate  and  tel- 
ephoned ber  husband  about  it,  and  that  he 
replied  that  be  tiad  taken  it  for  safe-keeping 
He  admits  having  such  a  conversation,  and 
I  believe  that  he  took  it  before  tbe  family 
moved  to  Swarthmore.  For  why  sbonld  the 
defendant,  if  she  had  spnmingly  left  it  be- 
hind with  a  lot  of  rubbish,  be  so  soUdtons 
about  it  as  to  telephone? 

But,  aside  from  this,  it  Is  quite  dear  to  me 
that  the  petitioner's  explanation  of  this  met- 
amorphosis of  a  temporary  separation  (U  it 
was  that)  to  a  permanent  desertion  is  an  ab- 
surd prevarication.  Domestic  discord  of  a  im- 
pressed character  prevailed  for  some  time 
before  the  separation.  There  were  no  violent 
contentions  or  outbreaks  of  passion ;  on  the 
contrary,  tbe  manner  of  tbe  two  towards  each 
other  was  gentle  and  polite,  but  cooL 
Some  six  months  previous  she  had  left  his 
bed,  because  of  an  indignity,  with  which  sltu- 
atlon  he  was  apparently  content  Had  be 
made  the  least  advance,  she  doubtless  would 
have  rejoined  him.  He  was  generous  in  his 
money  affairs  and  considerate  of  bis  wife's 
comfort  and  welfare.  She,  on  the  other  hand, 
was  complacent  and  bopefuL  Their  demean- 
or towards  each  other  was  an  absolute  con- 
tradiction of  their  sentiments.  It  Is  tbe 
familiar  story  of  the  husband  tiring  of  Ills 
wife.  She  bad  lost  her  charms  for  him.  Her 
personality  and  presence  became  intolerablfc 
He  was  willing  to  provide,  but  not  to  embtace. 
Whether  he  had  found  solace  elsewhere  is  not 
clearly  shown,  but  it  does  appear  that  later 
he  lived  In  Overbrook,  Pa.,  much  of  his  time, 
in  a  famUy  In  which  there  was  a  daughter, 
to  whom  he  did  not  deny  he  paid  attention. 
Before  going  West  in  June  of  1906,  he  told 
his  wife  that  he  would  never  return  to  tbe 
Seventh  street  bouse.  He  virtually  abandon- 
ed her  then.  He  had  previously  threatened 
to  procure  a  divorce.  To  a  letter  which  she 
wrote  to  blm  while  be  was  desperately  lU, 
offering  to  nurse  blm,  be  made  no  reply.  He 
claims  to  have  not  received  it,  but  I  think  be 
did.  To  bis  son,  who  had  told  him  that  the 
defendant  still  loved  him,  be  replied,  with  a 
laugh:  "That's  too  bad;  I  am  sorry.  Of 
course,  you  know  It  can't  be  helped  now"— 
and  that  it  was  impossible  for  them  to  live 
together  again  because  his  wife  was  irrespon- 
sive and  uneducated.  To  a  message  which 
the  daughter  carried  to  him,  he  made  a  sim- 
ilar response. 

That  when  tbe  Swarthmore  proposition 
was  first  broached,  the  petitioner  refused  to 
go  there  with  his  family,  and  that  he  told 
his  wife,  as  he  says,  it  would  be  Impostdble 
because  of  his  profession,  may  be  true,  bnt 
that  be  was  willing.  If  not  anxious,  that 
they  should  go  is  also  true.  Vainly  did  he 
try  to  explain  away  the  significance  of  the 
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parchase  and  famishing  of  the  bonse.  He 
protested  vigorously  andi  emphatically,  be 
says,  but  nevertheless  bought,  because  his 
wife,  unknown  to  him,  had  entered  Into  nego- 
tiations with  the  owner,  who  threatened  suit, 
and  that  he  completed  the  bargain  to  'avoid 
trouble,  or  as  counsel  argued,  out  of  self-re- 
spect How  Impossible  of  belief  this  is, 
when  we  consider  that  the  petitioner  admit- 
ted on  the  hearing  that  by  the  letter  of  Janu- 
ary 22d  he  Intended  that  his  wife  should  se- 
lect a  house  at  Swarthmore  for  her  home; 
that  by  her  reply  letter  she  Informed  him 
that  she  had  looked  at  the  Graham  house; 
that  she  had  spoken  to  him  about  purchasing 
it,  at  his  office  In  the  presence  of  his  stenog- 
rapher; and  that  he  bargained  with  Gra- 
ham and  obtained  it  for  112,000,  Instead  of 
^16,000. 

The  petitioner's  testimony  before  the  mas- 
ter that  he  sought  his  wife  with  a  view  to  a 
reconciliation,  and  that  she  evaded  his  ef- 
forts, la  even  more  reprehensible.  Upon  his 
return  from  Denver,  In  July,  1906,  he  knew 
that  his  family  was  on  its  annual  summer 
outing.  He  neither  called  upon,  nor  com- 
municated with,  his  wife,  and  his  reason  for 
this,  as  given  to  the  master — that  he  be- 
lieved that  she  had  gone  away  In  one  of  her 
fits  of  anger,  and  that  It  was  best  to  leave 
her  alone,  and  that  she  would  get  over  it 
and  would  return  to  her  home  all  right  in 
the  fall — In  the  light  of  the  circumstances 
as  they  were  developed  at  this  hearing,  was 
manufactured  to  suit  the  occasion.'  After 
the  family  moved  to  Swarthmore,  be  visited 
his  children  there,  only  upon  condition  that 
his  wife  should  be  out  of  the  hense.  Later 
on,  he  modified  this,  so  that  she  might  re- 
main in  the  house,  but  must  be  Invisible  to 
him.  When  a  visit  was  projected,  he  com' 
municated  by  telephone,  or  otherwise,  to  bis 
son  or  daughter,  notifying  them  of  his  com- 
ing, with  a  strict  injunction  that  the  mother 
must  be  absent  This  we  have,  not  only  from 
the  two  children,  but  also  from  the  family 
physician,  who  carried  some  of  the  messages 
to  the  son  and  daughter.  The  defendant 
silently  and  uncomplainingly  compiled.  She 
always  vanished.  At  the  time  of  the  com- 
mencement exercises,  when  his  daughter 
graduated.  In  1910,  the  petitioner  sent  word 
by  this  same  physician  that  he  would  not 
attend  if  his  wife  intended  going,  and,  being 
assured  that  she  did  not,  he  went  He  was 
besides  himself  with  rage  when  he  saw  her 
in  the  audience.  Furthermore,  in  his  testi- 
mony at  this  hearing,  he  asserted  that  he 
ceased  to  love  his  wife  when  he  found  she 
had  gone  to  Swarthmore.  Is  it  likely  that 
he  would  thereafter  seek  her?  He  also  ad- 
mitted that  be  never  asked  for  her  when  he 
called  at  the  house,  or  ever  wrote  to  her  or 
communicated  with  her  by  telephone  (th^ 
bad  the  facilities).  His  statement  before 
the  master  that  he  did  not  write  because  he 
thought  be  could  make  himself  better  under^ 


stood  by  seeing  his  wife  personally  stretdies 
one's  patience  to  the  breaking  point. 

The  enforced  absence  of  seclnslon  of  the 
defendant  whenever  her  husband  appeared 
at  the  Swarthmore  house  accounts  for  the 
testimony  of  the  plumber  and  the  colored 
servant  If  she  ever  stated  that  she  would 
never  live  In  Camden  again,  as  both  colored 
servants  say  she  did,  but  which  the  defend- 
ant denied,  her  declarations  were  perfectly 
consistent  with  her  apprehensions  that  her 
husband  was  permanently  estranged. 

[2]  Process  was  served  upon  the  defendant 
while  she  was  summering  at  Atlantic  City. 
The  surprise  and  shock  made  her  10.  The 
next  day  the  son  went  to  see  his  father,  and 
informed  him  of  his  mother's  condition.  He 
returned  with  a  message  to  his  mother  that 
he  had  seen  bis  father;  that  he  was  sorry 
that  the  matter  had  upset  her  so,  and  that 
he  had  said  she  should  not  worry  any  more ; 
that  she  could  tear  up  the  papers;  and  that 
she  didn't  have  to  go  to  Trenton.  In  the 
afternoon  of  the  same  day  the  petitioner 
met  his  daughter  at  the  ladles'  waltingroom 
of  the  Pennsylvania  Station  In  Philadelphia. 
She  wrote  to  her  mother  from  Bvanaton,  lU., 
where  she  had  gone  on  a  trip,  that  she  had 
seen  her  father,  and  that  be  was  very  much 
worried  at  her  condition,  and  that  he  had 
told  her  to  tell  the  defendant  "she  needn't 
worry,  that  everything  would  be  all  right 
and  that  it  wasn't  necessary  for  her  to  go 
to  Trenton."  As  a  result  of  these  communi- 
cations, the  defendant  although  she  was  ad- 
vised by  her  niece  to  consult  counsel,  refrain- 
ed from  putting  In  a  defense,  because,  as 
she  says,  she  trusted  Mr.  Jones  and  believed 
in  him,  and  that  thereafter  she  thought  that 
the  case  had  been  dropped,  and  that  she  had 
no  Information  to  the  contrary  until  her 
marriage  anniversary  on  October  27,  1013, 
when  the  news  was  broken  to  her  by  her 
niece. 

The  petitioner  himself  interpreted  the 
meaning  of  these  messages  as  carrying  an  as- 
surance that  the  suit  would  be  withdrawn, 
but  he  denies  the  assertions  of  his  son  and 
daughter  that  he  Initiated  them.  To  bis  son, 
whom  he  admits  asked  him  whether  the  de- 
fendant would  have  to  go  to  Trenton,  he  said 
he  replied: 

"It  isn't  for  me  to  say  what  she  has  to  do. 
Tour  mother  has  two  courses  open  for  her: 
one  is  to  secure  counsel,  file  an  answer  and 
fight  the  case ;  and  the  other  is  to  refuse  to 
do  anything,  and,  if  she  wishes,  throw  the  pa- 
pers in  the  fire.  It  is  immaterial  to  me  what 
she  does." 

And  to  his  daughter,  who  was  very' much 
agitated,  he  claims  to  have  said: 

"Uon't  you  worry;  you  can't  help  this. 
It  is  not  your  fault  Yon  go  on  your  trip  and 
enjoy  yourself." 

The  petitioner  Is  supported  in  this  state- 
ment by  his  stenographer  as  to  what  he 
claims  to  have  said  to  his  son.  But  her  ex- 
quisite recollection  of  what  'occurred  a  year 
and  a  half  before,  and  which  she  described 
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In  the  precise  language  used  by  ber  employer, 
Impressed  me  at  the  trial  that  she  had  been 
coached.  I  believe  the  two  children.  I  am 
convinced  that  they  told  the  truth.  What 
possible  motive  could  they  have  had  to  bear 
false  Information,  which  they  must  have  real- 
ized would  deceive  their  mother  and  aid  In 
the  wrongful  purpose  of  their  father?  Why 
should  the  daughter,  when  Informed  by  her 
father  that  he  had  procured  the  decree  nisi, 
as  she  did,  express  astonishment  and  repeat 
to  hhn  his  broken  pledge?  It  may  seem  odd 
that  the  wife  should  have  rested  entirely  up- 
on her  husband's  assurances,  but  she  says 
that  he  always  had  been  truthful  to  her; 
that  she  had  confidence  in  him;  that  she 
trusted  him,  and  then  still  loved  him;  and 
that  she  thought  be  would  not  proceed  with 
the  suit — and  her  manner  on  the  witness 
stand  suggested  that  she  was  of  a  confiding, 
pliable,  and  dependent  nature.  In  her  despair 
there  stlU  flickered  hope  of  a  renewed  love. 
I  think  she  was  fully  warranted  In  relying 
upon  his  representation,  and  the  weekly  re- 
mittances, which  he  thereafter  regularly 
made,  reassured  her  that  he  had  abuudoned 
the  proceedings.  He  thereafter  acted  as  he 
had  before,  aa  the  executor  and  trustee  of 
her  mother's  estate,  until  May  of  1918,  and 
was  acting  as  her  agent  In  the  collection  of 
rents  and  other  moneys,  even  to  the  time  of 
this  hearing.  In  November,  after  the  petition 
for  divorce  was  filed,  he  procured  from  the 
defendant  (the  children  acted  for  her)  a  mort- 
gage which  she  held  on  Camden  property,  for 
the  purpose  of  foreclosing  it  These  were  all 
acts  which  naturally  gave  her  the  Impression 
that  he  was  not  proceeding  adversely,  and 
that  he  had  not  abused  her  confidence.  The 
defendant  has  not  had  her  day  in  court  Of 
this  she  was  deprived  by  the  deceitful  and 
fraudulent  machinations  of  the  petitioner. 

From  the  foregoing  review  of  the  evidence, 
it  Is  manifest  that  the  defendant  has  abun- 
dantly shown  merits,  as  well  as  surprise,  and 
that  she  is  entitled  to  be  protected  by  opening 
the  decree,  in  order  to  admit  her  defence. 
Miller  V.  Rqshforth,  4  N.  J.  Eq.  (3  H.  W. 
Green)  174;  Brinkerhoff  T.  Franklin,  21  N. 
J.  Eq.  (6  G.  E.  Green)  834;  Day  t.  Allaire, 
31  N.  J.  Eq.  (4  Stewart)  303 ;  Richardson  ▼. 
Richardson,  67  N.  J.  Eq.  (1  Robblns)  437,  58 
AU.  820:  White  V.  Smith,  72  N.  J.  Eq.  (2 
Buchanan)  697,  65  AU.  1017. 

[31  There  Is  another  consideration  which 
requires  that  this  decree  be  vacated.  The 
state  is  an  interested  party  to  the  suit  Its 
interests  have  been  imposed  upon  by  the 
malevolent  conduct  of  the  petitioner,  and 
public  policy  demands  that  its  rights  be  vin- 
dicated. 

It  Is  urged  that  the  defendant  is  in  laches, 
because  as  it  is  argued  she  was  careless  in  re- 
lying upon  her  husband's  promise,  and  that 
slight  investigation  would  have  put  her  in 
position   to   have   timely   defended   herself. 


This  argument  Is  Incongrnous.  It  necessarily 
assumes  that  the  defendant  should  have  en- 
tirely disregarded  her  husband's  promise  to 
withdraw  the  suit  or  should  have  regarded 
him  as  unworthy,  of  belief,  an  assumption 
which'  is  entirely  inadmissible  and  comes 
with  ill  grace  from  the  petitioner. 

The  enrollment  will  be  vacated  and  the  de- 
crees opened.  On  this  hearing  the  main 
cause  was  retried.  Both  parties  presented  all 
of  the  evidence  available  on  final  hearing; 
and,  having  reached  the  conclusion  that  the 
defendant  was  not  guilty  of  dasertion,  the 
petition  of  divorce  will  be  dismissed,  with 
costs,  unless  the  petitioner,  on  the  settling  of 
the  decree,  shall  represent  that  he  has  fur- 
ther testimony,  to  be  offered  on -final  hearing. 


(8S  N.  J.  Ra.  384) 
PIERSON  V.  GARRISON  et  aL    (No.  25.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  4,  1914.) 

1.  FBAUnULENT  COIf  VETANCES   «  104») — SEBT- 

ICES  OF  Debtor— Gift  to  Wife. 

A  judgment  creditor  of  a  husband  may  not 
compel  him  to  work,  or  to  charge  for  services 
be  renders  to  otbera,  nor  can  the  creditor  com- 
plain if  the  debtor  works  for  bis  wife  without 
pay,  provided  the  business  in  which  the  debtor 
is  employed  really  belongs  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ^f^  337-344 ;  Dec.  Dig. 
{  104.»] 

2.  FBAUDtTLKNT  CONVETANCES  ((  104*)— JUDO- 

MENT  Debtob— Gift  to  Wife. 

Where  money  standing  to  the  credit  of  a 
judgment  debtor's  wife  in  a  bank  deposit  is  in 
fact  bis,  he  cannot  make  a  gift  of  a  portion 
thereof  to  her  in  order  that  sne  might  pay  for 
real  proper^  taken  in  her  own  name,  and  thus 
prevent  the. husband's  creditor  from  subjecting 
the  same  to  the  payment  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  337-344;  Dec  Dig. 
»  104.*] 

3.  FBAUDtTLENT  CORVETANCSS  (t  104*)— BAITK 

Deposit— OwNEBSHiP  of  Funds. 

Where  a  bank  deposit  was  in  the  name  of 
a  judgment  debtor's  wife,  the  fact  that  he  liad 
a  power  of  attorney  from  her  to  draw  checks 
against  the  deposit  and  deposited  to  the  ac- 
count funds  received  by  lilm  from  a  business 
which  he  operated  as  her  agent  was  insufficient 
to  establish  that  the  money  deposited  in  the  ac- 
count belonged  to  him,  so  as  to  entitle  his  cred- 
itors to  subject  to  their  claims  real  property 
purchased  by  her  from  funds  drawn  from  the 
account 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  337-344 ;  Dec  Dig. 
§  104.»] 

Appeal  from  Court  of  Chancery. 

Suit  by  Alfred  M.  Pierson  as  administra- 
tor, etc.,  against  Ehnma  F.  Garrison  and 
others.  From  a  decree  in  favor  of  defend- 
ants, complainant  appeals.  Affirmed  on  the 
opinion  of  Vice  Chancellor  Learning,  which 
was  as  follows: 

I  do  not  believe  I  will  ever  be  more  nearly 
able  to  correctly  dispose  of  the  facts  here  in- 
volved than  I  am  now.  If  there  is  any  differ- 
ence between  my  present  ability  to  solve  tiie 
issue  and  that  which  would  exist  at  some  future 


•For  other  cases  see  same  topic  and  section  NUMBSR  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  ludttses 
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time,  should  I  take  tBe  case  under  advisement, 
it  is  that  I  know  more  about  the  case  now  than 
I  ever  will  again.  If  there  is  any  just  criticism 
that  can  be  extended  to  my  effort  to  determine 
the  exact  truth  touching  this  partnership,  wheth- 
er that  effort  is  made  now  or  at  some  future 
time,  it  is  that  the  ascertainment  of  the  exact 
truth  is  probably  impossible,  so  that  whatever 
course  I  take  wHl  in  all  probability  not  be  over 
aatisfactory  to  myself  and  less  satisfactory  to 
coun^l. 

My  own  view  of  the  situation  ia  that  the 
human  intellect,  limited  as  it  is  in  its  capacity, 
ia  really  unable  to  fully  penetrate  into  such 
matters  as  we  have  presented  here  to-day  with 
that  degree  of  accuracy  and  certainty  that  car- 
ries with  it  entire  and  abiding  confidence.  That 
may  not  be  true  of  all  intellects,  but  it  is  un- 
doubtedly true  of  mine.  There  are  circumstanc- 
es in  this  case  that  necessarily  cause  one  to 
hesitate  and  wonder  whether  certain  inferences 
should  not  be  drawn  or  treated  as  facts,  or 
whether  the  contrary  is  the  truth,  and  I  doubt 
whether  any  judicial  investigation  could  be 
made  in  this  case  that  would  serve  as  a  basis 
for  what  one  may  call  a  confident,  positive,  ex- 
act, and  certain  determination  of  the  facts  be- 
yond possibility  of  error. 

There  are  two  separate  and  independent  as- 
pects of  the  case  that  are  to  be  determined  to- 
day, and  each  is  essentially  independent  of  the 
other.  The  first  aspect  is  that  which  relates  to 
the  status  of  the  two  partners.  The  other  as- 
pect is  that  which  relates  to  the  claim  of  the 
complainant,  who  is  a  judgment  creditor  of  Mr. 
Garrison,  and  seeks  to  impress  the  lien  of  the 
judgment  upon  certain  real  estate  which  stands 
in  the  name  of  the  widow  of  Mr.  Garrison,  he 
being  admittedly  one  of  the  partners. 

This  partnership^  appears  to  have  been  formed 
in  entirely  good  faith  between  Mr.  Garrison  and 
Mr.  Nichols,  and  I  shall  assume  what  connsel 
on  both  sides  have  assumed  that  there  is  no 
evidence  that  justifies  the  conclusion  that  Mr. 
Garrison  was  not  acting  in  that  partnership  in 
his  own  behalf  rather  than  as  an  agent  of  his 
wife,  for  whom  he  had  been  acting  in  many 
other  matters;  so  it  will  be  assumed,  at  the 
outset,  that  Mr.  Garrison  and  Mr.  Nichols  were 
partners,  each  representing  bis  individual  self. 

After  the  death  of  Mr.  Garrison,  Mr.  Nichols 
assumed  the  burden  and  the  right,  which  the 
law  gave  him,  of  closing  out  the  partnership 
business  as  surviving  partner.  In  doing  that 
he  essayed  to  go  beyond  the  field  of  his  privi- 
lege as  surviving  partner  in  closing  out  the 
partnership  business,  and  attempted  to  carry  on 
the  business  for  the  benefit  of  himself  and  the 
widow  of  his  deceased  partner,  and  also  to  car- 
ry on  a  like  independent  business  of  his  own 
at  the  same  time,  and  there  the  trouble  began. 
A  bill  was  filed  by  complainant  herein  as  a  cred- 
itor of  Mr.  Garrison,  the  deceased  partner, 
through  which  bill  complainant  sought  to  re- 
strain the  conduct  of  this  business  by  Mr.  Nich- 
ols, and  also  sought  to  impress  the  lien  of  the 
judgment,  as  Jl  have  already  stated,  upon  cer- 
tain real  estate  standing  in  the  name  of  the  de- 
ceased partner's  widow.  Accordingly,  when  a 
hearing  was  had  on  an  order  to  show  cause, 
Mr.  J.  Spicer  Learning  was  appointed  a  receiv- 
er to  supersede  Mr.  Nichols,  as  the  surviving 
partner,  in  closing  out  the  partnership  busi- 
ness. The  showing  made  at  that  time  was  such 
that  it  was  manifest  that  it  would  have  been 
improper  to  have  permitted  the  surviving  part- 
ner to  have  continued  in  the  exercise  of  his 
rights  as  surviving  partner. 

Mr.  Leaming  has  filed  a  partial  account  and 
exceptions  have  been  filed  to  portions  of  his 
report,  and  those  exceptions  ought  to  be  dis- 
posed of  at  this  time  so  that  we  can  have  at 
least  that  much  of  the  situation  made  a  final- 
ity. 

Mr.  Iveaming  as  receiver  has  manifestly  done 
a  large  amount  of  difficult  and  intricate  work. 


He  has  undertaken  to  get  order  out  of  chaos  in 
the  partnership  affairs,  and  seems  to  have  suc- 
ceeded fairly  well,  idle  inaugurated  a  aeries  of 
hearings,  in  which  he  had  bruugut  before  liim 
as  receiver  all  parties  in  interest,  except  the 
judgment  creditor  with  whom  he  was  not  con- 
cerned, and  had  the  claim  of  Mr.  Nichols  and 
the  claims  of  the  representative  and  widow  of 
the  deceased  partner  presented,  and  appears  to 
have  done  everything  in  his  power  to  ascertain 
the  real  situation  and  to  have  that  situation 
reduced  to  writing  and  to  figures. 

It  is  impossible  for  me  to  reach  the  con- 
clusion, and  I  think  no  one  assumes  to  sug- ' 
gest,  that  what  the  receiver  has  done  has  not 
been  done  to  the  best  of  his  ability  and  with 
absolute  integrity  on  his  part.  He  clearly  had 
no  interest  in  the  matter  other  than  to  ascer- 
tain the  truth,  and  the  very  laborious  investi- 
gation which  he  Instituted  and  the  tedious  and 
troublesome  bearings  which  he  had  were  mani- 
festly with  a  view  to  ascertain  the  truth  as 
nearly  as  it  could  be  ascertained,  without  any 
interest  to  conserve  for  himself  one  way  or  the 
other. 

As  receiver  he  via  representative  of  one 
party  as  much  as  he  was  of  another.  The  pri- 
mary difficulty  before  him  was  to  ascertain 
the  exact  condition  of  the  accounts  between 
the  partners.  That  difficulty  was  a  trouble- 
some one,  for  the  accounts  involved  not  only 
the  transactions  of  the  partners  while  both 
were  alive,  but  the  transactions  of  the  surviv- 
ing partner  after  the  death  of  Mr.  Garrison, 
and  no  adequate  records  existed.  He  seems 
to  have  had  no  great  difficulty  in  arriving  at 
the  situation  as  it  existed  at  the  time  of  the 
death  of  Mr.  Garrison,  althougB,  as  stated  in 
his  report,  it  was  done  by  a  system  of  approx- 
imation, but  with  what  he  thinks  to  have  been 
reasonable  accuracy.  Then  taking  up  the  ac- 
counts of  Mr.  Nichols  as  surviving  partner  the 
evidence  discloses  that  he  allowed  all  claims 
presented  by  Mr.  Nichols;  this  was  done  be- 
cause he  was  not  able  to  disprove  them.  Item 
by  item  was  gone  over  and  considered  and  dis- 
cussed and  allowed  and,  as  I  recall  it  now, 
none  were  rejected.  If  they  were,  they  were 
rejected  after  mature  consideration  and  by  Mr. 
Nichol's  acquiescence.  In  making  up  the  charg- 
es against  Mr.  Nichols  much  the  same  course 
was  pursued,  that  is,  eveiv  item  with  which 
he  was  charged  was  considered  and  discussed 
with  Mr.  Nichols  and,  as  he  states,  finally  ac- 
ceded to  by  Mr.  Nichols.  The  methods  which 
he  adopted  to  ascertain  what  adjustment  should 
be  made  by  reason  of  the  fact  that  Mr.  Nich- 
ols conducted  two  businesses,  one  for  the  sur- 
viving partnership  and  one  for  himself,  with 
the  same  teams  and  paraphernalia,  seem  to 
have  been  reasonable,  so  far  as  I  can  discern, 
and  on  the  whole  I  am  satisfied  that  at  the 
time  the  final  solution  was  reached  it  was  be- 
lieved by  everybody  in  interest  that  a  just  and 
accurate  solution  had  been  arrived  at,  or  that 
as  just  and  accurate  a  solution  had  been  ar- 
rived at  as  could  be. 

The  settlement  included,  however,  some  claim 
made  by  the  widow.  Those  claims  are  the 
subject  of  a  considerable  testimony  and  the  sub- 
ject of  a  great  deal  of  uncertainty  in  my  own 
mind.  Mrs.  Garrison's  claim  of  $500  indebted- 
ness due  from  the  partnership  to  her,  which 
was,  as  she  claims,  secured  to  her  by  the  rec- 
ord title  of  a  tract  of  woodland  and  two  lots 
at  Cape  May  courthouse  being  taken  in  her 
name,  is  one  claim  that  I  should  find  great  dif- 
ficulty in  disposing  of  under  the  evidence  which 
'is  now  before  me,  if  nothing  had  transpired  be- 
fore the  receiver;  but  it  does  appear  that  at 
that  time,  with  Mr.  Nichols,  the  surviving 
partner  present,  that  matter  was  taken  up 
and  considered  fully  and  solved,  and  the  solu- 
tion was  consented  to  by  Mr.  Nichols  as  being 
correct,  and  a  stipulation  was  then  prepared 
and  signed,  in  which  Mr.  Nichols  joined,  stat- 
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ing  that  thla  money,  $500  in  amount,  was  due 
from  the  firm  to  Mrs.  Garrison,  as  well  as  an- 
other claim,  in  amount  $325,  for  money  loan- 
ed by  Mrs.  Garrison  to  the  firm.  Now  Mr, 
Nichols  comes  here  to-day  in  support  of  ex- 
ceptions to  those  two  items,  and  claims,  in  ef- 
fect, that  he  was  more  or  less  coerced  into 
consenting  to  the  allowance  of  these  two  items 
and,  as  a  matter  of  fact,  he  did  not  himself 
know  of  their  correctness.  Against  that  claim 
on  his  part  to-day  there  is  the  testimony  of 
Mr.  Brannan  to  the  effect  that  Mr.  Nichols 
bad,  on  repeated  occasions  prior  to  that  time, 
•admitted  the  correctness  of  these  claims,  and 
the  further  testimony  of  Mr.  Brannan  to  the 
effect  that  before  the  receiver  the  matter  was 
fully  discussed  and  acquiesced  in  by  Mr.  Nich- 
ols, and  the  testimony  of  Mr.  Learning  to  the  ef- 
fect that  be  understood  at  the  time  that  ac- 
count was  submitted  and  the  stipniation  was 
prepared  that  Mr.  Nichols  fully  understood 
what  be  was  signing  and  what  he  had  agreed 
to  and  what  had  been  determined  upon  before 
him  as  a  fact,  and  I  am  not  able,  as  I  stat- 
ed before,  to  doubt  that  what  Mr.  Leaming 
did  at  that  time  he  believed  to  be  right.  I 
think  he  believed  Mr.  Nichols  understood  the 
situation  fully  before  he  permitted  him  to  ac- 
cede to  the  stipniation  which  was  then  made 
and  signed. 

Now  I  can't  think  that  in  view  of  these  cir- 
cumstances a  court  would  be  justified  In  declar- 
ing, under  the  testimony  now  before  me,  that 
any  part  of  the  accounts  which  were  in  fact  con- 
sidered were  inaccurately  considered  or  im- 
properly adjusted.  I  am  unable  to  believe 
that  I  would  be  justified  in  reaching  the  con- 
clusion that  any  matters  contained  in  those 
accounts,  which  were  arrived  at  in  the  man- 
ner I  have  stated,  are  inaccurate  or  wrong  as 
to  any  items  that  were  in  fact  under  consid- 
eration by  the  parties.  Of  course,  if  the  par- 
ties overlooked  some  items,  if  items  exist  which 
were  not  considered  at  all,  the  statement  which 
was  then  made  or  the  accounts  that  were  then 
stated  should  not  be  regarded  as  a  bar,  but  as  to 
matters  actually  considered  by  the  receiver  and 
discussed  by  the  parties  and  reduced  to  figures 
and  to  stipulations,  I  am  convinced  that  no 
court  would  be  justified  in  finding,  on  the  tes- 
timony as  it  now  stands  that  the  exception 
should  be  sustained. 

So  I  feel  obliged  to  find,  so  far  as  the  ex- 
ceptions are  concerned,  that  the  account  as  it 
is  stated  by  the  receiver  is,  in  all  things,  cor- 
rect so  far  as  the  items  which  were  consid- 
ered in  that  account  are  concerned.  There  are, 
however,  some  items  that  Mr.  Nichols  testi- 
fies were  overlooked  by  him.  He  says  there  are 
some  items  of  moneys,  which  were  expended 
by  him  in  payment  of  partnership  bills  after 
the  receiver  was  appointed,  which  he  did  not 
present  to  the  receiver,  and  which  he  should 
have  presented.  Ten  dollars  he  claims  was 
paid  A.  Brosus  on  March  14,  1912;  $3.60  to 
Charles  Miller  March  23d;  $15.13  to  James 
L.  Hand  April  6.  1912;  $15.05  to  James  G. 
Stiles  April  10,  1912,  makinR  a  total  of  $33.88. 
I  think  with  reference  to  those  items  the  re- 
ceiver should  be  directed.  In  making  bis  final 
account,  to  pass  upon  their  accuracy  and  al- 
low them  or  disallow  them  as  he  finds  they  are 
right  or  wrong.  If  he  has  already  considered 
them  and  passed  upon  them,  I  think  they  should 
not  be  allowed.  If  he  has  not  considered  them 
at  all,  then  he  should  give  them  consideration. 

As  to  the  other  cViss  of  items  forming  the 
basis  of  the  exception,  I  feel  convinced  that 
the  testimony  does  not  justify  any  modilication 
of  the  receiver's  report 

So  my  decree  will  be,  so  far  as  the  relations 
of  the  receiver  and  the  partner  who  is  surviv- 
ing and  the  representative  of  the  deceased  part- 
ner are  concerned,  and  also  so  far  as  Mrs.  Gar- 

^n  as  a  creditor  is  concerned,  that  the  teoeiT- 
report  t>e  confirmed. 


These  matters,  however,  are  not  conclurive 
upon  the  client  represented  by  Mr.  Miller,  who 
has  filed  a  bill  by  which  it  is  sought  to  set 
aside  the  title  or  to  impress  the  lien  of  the 
judgment  of  the  complainant  upon  certain  real 
estate  standing  in  the  name  of  Mrs.  Garrison. 
It  is  with  reference  to  this  real  estate  and  witb 
reference  to  the  pecuniary  relations  of  Mr.  Gar- 
rison and  his  wife  that  1  had  more  particuiariy 
reference  to  when  I  said  I  did  not  believe  the 
human  mind  was  able  to  solve  accurately  the 
exact  truth  of  the  entire  situation,  it  is  un- 
doubtedly true  that  before  her  marriage  Mrs. 
Garrison  had  some  means.  I  think  the  evi- 
dence must  be  said  to  justify  the  conclusion  that 
she  was  then  the  possessor  of  perhaps  $2,UUU 
or  $3,UUU.  it  may  be  that  she  had  some  debts 
that  would  reduce  those  assets  to  some  extent, 
but  I  think  I  am  justified  in  assuming  that 
she  had  some  considerable  property,  and  that 
she  liad  a  business  which  appears  to  have  been 
reasonably  prosperous.  1  think  it  may  also  be 
assumed  with  a  fair  degree  of  accuracy  that 
Mr.  Garrison  was  a  man  without  means  and  a 
man  who  has  never  t>een  successful  in  making 
any  progress  in  the  world's  affairs. 

L I  ]  The  judgment  which  the  complainant  holds 
against  Mr,  Garrison  was  entered  May  lH,  ItiUO, 
some  eight  years  before  Mr.  Garrison's  mar- 
riage to  his  wife,  so  that  at  the  time  he  mar- 
ried her  he  was  not  only  apparently  without 
means,  but  was,  as  well,  a  judgment  debtor  and 
has  continued  to  be  a  judgment  debtor,  at  least 
so  far  as  that  judgment  is  concerned,  ever  since. 
His  identity  has  been,  during  the  period  from 
bis  marriage  down  to  at  least  the  beginning 
of  his  partnership,  just  about  tlkat  which  we 
usually  find  in  a  husband  who  is  a  judgment 
debtor  who  has  a  wife  with  some  money.  The 
husband  becomes  a  nonentity,  and  the  t>ank  ac- 
count is  in  the  name  of  the  wife  and  the  hus- 
band's privileges  extend  to  transacting  btisineas 
in  the  wife's  name.  Usually  we  find  such  a 
husband  taking  orders  from  his  wife.  Some- 
times they  have  a  little  more  independence  and 
become  really  active  in  the  management  of  af- 
fairs, but  we  always  find  the  affairs  carried 
on  in  the  name  of  the  wife;  and  the  sus- 
picion is  usually  aroused,  that  the  business 
which  is  being  conducted  is  bis  business  and 
not  the  business  of  the  wife,  and  this  suspi- 
cion is  sometimes  well  founded.  But  when 
the  task  is  imposed  upon  a  court  to  ascertain 
the  truth,  to  ascertain  whether  the  activities 
of  the  husband  are  in  his  own  behalf  or  wheth- 
er they  are  in  t>ehalf  of  the  wile,  it  is  usually 
a  task  that  almost  defies  solution  with  entire 
accuracy.  There  is  no  reason  in  the  law  why 
a  husband  shall  not  transact  business  in  the 
name  of  his  wife  and  become  just  as  active 
in  that  business  as  he  cares  to  be,  providing  the 
business  really  belongs  to  his  wife.  A  judg- 
ment creditor  of  a  husband  has  no  right  and  no 
means  to  compel  a  husband  to  work,  nor  has 
he  any  right  or  power  to  compel  a  husband  to 
charge  for  the  services  he  renders  to  others. 
Unfortunately  a  judgment  creditor  has  no  right 
to  complain  if  his  judgment  debtor  sees  fit  to 
work  for  his  mere  living  or  if  he  sees  fit  to 
work  for  nothing. 

A  judgment  creditor  has  no  right  to  complain, 
as  I  understand  the  law,  if  the  judgment  debtor 
sees  fit  to  work  for  his  wife  and  charge  nothing 
for  his  labors.  In  other  words,  he  can  contrib- 
ute his  labors  to  his  wife ;  if  in  fact  he  does  so 
and  the  business  really  belongs  to  the  wife,  tlie 
judgment  creditor  has  no  remedy.  That  has 
been  gone  over  in  a  very  elaborate  and  well- 
considered  opinion  in  the  Court  of  Api>eala  writ- 
ten, as  I  recall  it,  by  Justice  Keed. 

The  inquiry  and  sole  inquiry  is  whether  aa  a 
matter  of  fact  the  business,  the  capital  in  the 
business,  the  proceeds  of  the  business,  and  the 
profits  of  the  business  belonged  to  the  wife,  or 
did  they  belong  wholly  or  in  part  to  the  hna- 
band,  and  was  the  wife's  name  used  aa  a  anb- 
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terfuge?  Now  there  is  nothing  here  that  justi- 
fies a  conclusion  that  prior  to  the  date  of  this 
partnership  there  was  any  business  conducted 
in  the  name  of  Mrs.  Garrison,  or  otherwise,  tliat 
belonged  to  Mr.  Uarrison.  It  is  true  there  is 
a  peculiar  circumstance  in  connection  with  the 
bank  accounts  of  Mrs.  Garrison  as  earl;  as 
1902  or  1903.  An  account  then  standing  in  her 
name  as  Emma  F.  Garrison,  a  time  account, 
was  transferred  to  a  new  account  in  the  name 
of  E.  F.  Garrison,  and  another  account  which 
stood  in  her  name  as  Emma  F.  Garrison  waa 
transferred  to  a  time  account  on  the  same  day 
in  the  name  of  E.  F.  Garrison.  1  am  not  sure 
that  I  have  stated  that  quite  correctly,  but  at 
any  rate  $301.48  which  stood  in  the  name  of 
the  wife  in  the  bank  was  transferred  to  her 
own  account  under  the  name  of  K.  F.  Garri- 
son, the  same  t>eing  a  time  account,  and  another 
time  account  was  opened  on  the  same  day  under 
the  same  name.  It  is  impossible  to  do  more 
than  ^ess  at  what  the  truth  might  have  been 
touching  that  transaction.  There  is  nothing 
that  occurred  along  about  that  time,  so  far  as 
I  know  or  ma^  be  able  to  anticipate,  that  af- 
fords any  particular  light  upon  what  the  proba- 
ble purpose  of  that  transfer  was,  but  be  that 
as  it  may  Mr.  Garrison  was  privileged  to  and 
did  use  that  name  and  that  account  from  that 
time  on,  but  whether  he  used  it  for  his  wife 
in  bis  wife's  behalf  in  the  conduct  of  her  busi- 
ness or  whether  he  used  it  for  himself  and 
used  her  name  simply  as  a  blind,  is  an  inquiry 
that  would  be  of  the  greatest  service  to  us  if  we 
could  solve  it  with  accuracy.  There  does  not 
appear  to  have  been  any  prosperous  activity 
upon  bis  part  that  called  for  the  concealment 
of  his  assets  at  any  time  until  the  beginning  of 
this  partnership,  and  I  doubt  whether  we  are 
justified  in  concluding  that  prior  to  that  date, 
at  any  rate,  there  ever  was  a  time  when  we  can 
say  with  confidence  that  Mr.  Garrison  was  us- 
ing his  wife's  name  in  conducting  his  own  busi- 
ness, and  that  money  or  proceeds  of  his  labors 
which  went  to  his  wife's  credit  were  really  his. 

if  that  be  true,  and  I  am  convinced  that 
nothing  will  justify  a  conclusion  to  the  con- 
trary, then  the  ownership  of  the  Wildwood 
Orest  property  which  the  biU  seelcs  to  attack 
cannot  be  successfully  attacked  upon  the  theory 
of  the  bill,  because  the  Wildwood  Crest  prop- 
erty was  purchased  and  the  title  taken  in  the 
name  of  Mrs.  Garrison  June  19,  19U7.  Prior  to 
that  time  1  am  sure  nothing  could  justify  the 
conclusion  that  any  assets  that  had  been  or 
that  were  in  the  name  of  Mrs.  Garrison  had 
been  really  the  property  of  her  husband.  It 
must  be  said,_  also,  that  the  testimony  touching 
that  transaction,  if  it  is  to  be  believed,  discloses 
almost  conclusively  that  that  property  was  pur- 
chased by  Mrs.  Garrison  in  her  own  behall 
At  the  time  of  the  purchase  she  received  $1,000 
from  her  brother-in-law  which  he  owed  her,  and 
he  has  testified  that  he  paid  her  the  money,  as 
1  recall  it  now,  in  two  checks;  the  money  that 
she  received  from  her  brother-in-law  was  used 
to  buy  that  property,  and,  according  to  the  tes- 
timony, a  littie  later,  when  the  improvements 
were  made  upon  the  property,  a  loan  was  made 
by  the  same  brother-in-law  to  her  of  $1,600, 
which  was  used  by  her  in  two  amounts  of 
$1,000  and  $tiOO  in  paying  for  wages  and  lum- 
ber in  connection  with  the  improvements.  That 
$1,600  loan  was  subsequenUy  repaid  to  him  out 
of  a  mortgage  which  she  placed  upon  the  prop- 
erty. If  the  testimony  to  the  effect  that  I  have 
stated  is  true,  then,  of  course,  there  is  no  doubt 
in  the  world  but  that  the  Wildwood  Crest  prop- 
erty belonged  to  Mrs.  Garrison  and  must  be 
held  to  be  hers. 

[2]  The  North  Wildwood  property  consists  of 
two  lots  which  were  purchased  of  Mr.  Ottens 
and  title  taken  In  the  name  of  Mrs.  Garrison 
February  10,  1911.  That  propprty  appeBra  to 
have  been  paid  for  by  two  checks  drawq,  one 
September   5,   1910,   for   $22,   and    the   other 


E^bruary  11,  1911,  for  $152.10  or  a  total  ot 
$174.10.  These  checks  were  drawn  on  the  ac- 
count in  the  Marine  Trust  Company  which 
stood  in  the  name  of  E.  F.  Garrison.  If  tlie 
money  in  that  account  was  the  money  of  Mr. 
Garrison,  this  was  a  gift  from  him  to  his  wife, 
and  such  a  gift  cannot  be  sustained  as  against  a 
judgment  creditor  of  the  donor.  If  it  was  her 
money,  then  there  is  no  way  that  the  complain- 
ant can  complain  of  the  transaction,  or  in  any 
way  enforce  his  claim  against  these  lots. 

1  find  a  good  deal  more  difficulty  in  solving 
the  status  of  that  E.  F.  Garrison  account  in 
the  Marine  Trust  Company  than  I  do  the  other 
matters  relating  to  this  case.  I  scarcely  know 
what  to  think  about  it,  or  how  to  arrive  at 
any  conclusion  in  which  I  can  feel  entire  con- 
fidence. Mr.  Garrison  seems  to  have  been  in 
business  for  himself  as  a  partner  of  Mr.  Nich- 
ols, and  they  appear  to  have  bad  settlements 
from  time  to  time,  in  which  half  of  the  prof- 
its of  the  business  would  be  apportioned  to 
Mr.  Nichols  and  the  other  half  to  Mr.  Garri- 
son and  checks  drawn  on  a  firm  partnership 
account  in  favor  of  each  of  the  partners.  Jost 
how  often  that  occurred  I  do  not  know.  The 
checks  were  here,  and  it  was  impossible  to  go 
through  all  the  partnership  checks  to  ascertain 
how  many  checks  have  been  drawn  by  the  firm 
of  Garrison  &  Nichols  to  the  order  of  Mr.  Gar- 
rison in  the  name  of  E.  F.  Garrison,  but  all  of 
that  kind  that  have  bem  drawn,  so  far  as  it 
appears  and  as  I  will  assume,  have  been. drawn 
to  Mr.  Garrison  in  the  name  of  E.  F.  Gar- 
rison, and  in  the  Marine  Company  was  this  ac- 
count in  the  name  of  E.  F.  Garrison  against 
which  he  had,  by  power  of  attorney,  the  right 
from  the  wife  to  draw  cbecks.  The  suggestion 
is  undoubtedly  a  forceful  one  that  if  this  was 
his  business,  and  if  the  profits  of  that  busi- 
ness were  paid  to  him  by  checks  to  the  order 
of  E.  F.  Garrison,  and  those  checks  were  de- 
posited in  the  Marine  Trust  Company  in  the 
name  of  E.  F.  Garrison,  the  name  E.  F.  Gar- 
rison represented  £Hrman  Garrison,  and  that 
the  money  in  the  account  of  E.  F.  Garrison 
was  the  money  of  Firman  Garrison,  and  it 
would  follow  tiiat  the  money  which  went  to 
pay  for  these  lots  was  the  money  of  Firman 
Garrison ;  but  that  conclusion  is  not  a  neces- 
sity. Those  facts  can  carry  that  suggestion 
with  a  great  deal  of  force,  but  I  am  not  pre- 
pared to  say  that  the  conclusion  of  gift  would 
be  justified  or  even  necessarily  follow  from  the 
mere  circumstances  that  the  money  in  that  ac- 
count belonged  to  Firman  Garrison. 

[3]  We  are  not  informed  that  it  does  not 
seem  to  be  practicable  for  us  to  be  informed 
whether  such  checks  as  were  drawn  to  Mr. 
Garrison  in  the  name  of  E.  F.  Garrison  as 
part  of  the  profits  of  that  concern  were  in 
fact  deposited  in  the  account  in  the  Marine 
Trust  Company.  They  may  have  been  and 
they  may  not  have  been.  There  seems  to  l>e 
no  way  of  at  present  ascertaining,  but  as- 
suming that  such  checks  as  he  did  receive  that 
represented  profits  were  deposited  in  that  ac- 
count, it  does  not  necessarily  follow  that  the 
account  was  his,  and  that  such  deposits  were 
not  taken  into  account  in  settiements  between 
him  and  his  wife,  and  in  the  absence  of  any 
evidence  to  fully  establish  all  of  those  details 
one  way  or  the  other,  I  doubt  whether  a  mere 
circumstance  that  he  folind  it  convenient  to 
take  his  dividend  checks — I  will  call  them — in 
the  name  of  his  wife  can  be  treated  as  a  cir- 
cumstance to  justify  an  affirmative  conclusion 
that  the  titie  to  the  land  standing  in  the  name 
of  his  wife  belonged  to  him  because  it  waa 
purchased  with  two  checks  drawn  on  that  ac- 
count, or  the  conclusion  that  whatever  balance 
was  found  in  that  account  after  the  date  of  his 
death  belonged  to  him.  It  is  one  of  those  situa- 
tions where  it  seems  almost  impossible  to  reach 
a  conclusion  that  does  not  find  some  argument 
against  its  soundness;    but  whatever  condu- 
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sion  may  be  reached,  on  the  whole  I  feel  con- 
vinced that  it  would  be  making  a  mistake  to 
declare  that  real  estate  to  belong  to  one  other 
than  her  in  whose  name  the  title  stands  from 
the  drcamstances  or  evidence  which  appears  in 
this  case.  The  other  tract  of  land  which  is 
in  controversy  has  already  been  referred  to, 
and  that  is  a  tract  of  wood  land  standing  in 
the  name  of  Mrs.  Garrison,  and  also  two  lots 
at  Cape  May  courthouse.  The  wood  land  has 
been  sold  by  the  receiver,  and  has  been  con- 
verted into  cash  and  the  lots  have  not  yet  been 
sold.  I  have  already  stated  tiiat  my  conclu- 
sion is  that  the  findings  of  the  receiver  to  the 
effect  that  there  is  due  to  Mrs.  Garrison  a 
balance  of  $500  on  this  wood  land  and  $326  for 
money  loaned  is  sustained.  While  that  is  not 
bin^ding  against  the  judgment  creditor.  It  is 
necessarily  binding  against  him  unless  there 
is  evidence  adduced  to  show  something  to  the 
contrary.  The  Judgment  creditor  is  not  bound 
by  the  testimony  of  Mr.  Nichols  to  the  effect 
that  that  money  is  due.  He  is  not  bound  by 
the  admission  of  Mr.  Nichols  to  the  effect  that 
that  money  is  due,  but  there  is  nothing  in  the 
evidence  submitted  on  behalf  of  the  judgment 
creditor  that  in  any  way  suggests,  to  my  mind, 
any  doubt  of  the  accuracy  of  the  conclusion  of 
the  receiver  that  that  money  is  due,  or  in  any 
way  suirrests  a  doubt  upon  my  own  view  that 
that  money  is  properly  due  to  Mra.  Garrison. 

My  disposition,  then,  of  the  entire  case,  en- 
tertaining the  views  that  I  do,  is  that  there 
must  be  a  decree  denying  to  the  complainant 
any  lien  upon  the  real  estate  which  is  attack- 
ed by  the  bill.  If  there  is  a  surplus  which  is 
due  to  the  representative  of  the  deceased  part- 
ner, the  judgment  will,  of  course,  become  en- 
titled to  be  heard  or  to  be  represented  in  the 
distribution  of  that  fund.  It  does  not  seem 
to  me  that  that  question  need  be  taken  up  or 
considered  at  this  time.  Before  any  distribu- 
tion is  made  by  the  receiver  of  that  fund  if  a 
surplus  is  found,  the  rights  of  the  judgment 
creditor  will  be  vouchsafed  and  protected,  ei- 
ther b]r  an  adjudication  at  that  time  as  to 
what  distribution  shall  be  made,  or  else  by  a 
payment  into  court  in  sucb  manner  that  no  dis- 
position can  be  made  of  it  until  the  claim  of 
the  judgment  creditor  is  passed  upon  and  such 
rights  as  he  may  have  be  protected.  That  will 
be  the  disposition  that  I  will  make  of  the  case, 
and  I  think  it  covers  all  the  features  of  the 
case. 

Mr.  Miller:  Mieht  I  suggest  there  is  a  17- 
acre  tract  of  land  the  title  to  which  stands 
in  the  name  of  John  M.  Nichols  and  which  he 
testified  is  the  property  of  Garrison  &  Nichols, 
that  should  be  sold  by  the  receiver  as  well  as 
the  two   lots  at  the  courthouse. 

Mr.  Zeller:  There  is  a  tract  of  17  acres  in 
Dennis  township  held  now  by  Mr.  Nichols, 
and  that  was  also  gone  into,  and  I  think  your 
reference  to  the  fact  the  receiver's  duties  were 
not  quite  finished  would  include  that. 

The  Vice  Chancellor:  I  do  not  understand 
there  is  any  dispute  touching  that  land.  I 
will  sign  an  order  directing  its  sale  by  the  re- 
ceiver. 

Bee,  also,  91  AtL  828,  829. 

L«ul8  H.  Miller,  of  MiUville,  for  appellant 
William  B.  Zeller,  of  TlneUmd,  for  respond- 
ents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  In  the 
opinion  filed  In  the  court  below  by  Vice  Chan- 
cellor Learning. 


PIERSON  T.  GARRISON  et  aL 

(Conrt  of  CihancetT  of  New  Jersey.    June  24, 
1»13.) 

EXKCUTOBB  AND  ADUINISTBATOBS   (|  94*)— AS- 
SETS   or    Estate— Interest    of    Deceased 
Pabtneb— Payment  to  Aduinistbaob. 
On  determination  of  the  interest  of  a  de- 
ceased partner  in  the  assets  of  a  firm  on  an 
accounting  in  equity,  the  amount  found  due  is 
payable  to  the  deceident's  administrator. 

[Kd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  409;  Dec. 
Dig.  {  94.»] 

Action  by  Alfred  M.  Pleraon,  as  adminis- 
trator, eta,  against  Emma  F.  Garrison  and 
others.  On  application  for  the  determination 
of  the  terms  of  final  decree.    Granted. 

See,  also,  91  Aa  824,  829. 

lionls  H.  Miller,  of  MiUville,  for  complain- 
ant Walter  H.  Bacon,  of  BrlOgeton,  for  de- 
fendants. 


LEAMINO,  V.  O.  1.  I  deem  it  important 
that  the  decree  embody  a  specific  statement 
that  the  real  estate  in  the  name  of  Emma  F. 
Garrison  and  John  M.  Nichols  is  the  property 
of  the  copartnership  and  also  embody  a  spe- 
cific description  of  such  real  estate.  I  have 
accordingly  embodied  that  feature  in  the  de- 
cree which  I  bare  advised. 

2.  I  think  It  Improper  to  award  an  execu- 
tion against  John  M.  Nichols  prior  to  the  com- 
ing in  of  the  master's  report  It  may  be 
found  by  the  master  that  be  is  entitled  to  fur- 
ther credits  and  at  distribution  be  may  also 
have  a  substantial  credit  to  be  applied 
against  bis  indebtedness.  The  decree  as  en- 
tered so  provides. 

3.  The  decree  as  entered  adjudges  that  tbe 
real  estate  referred  to  In  the  cross-bUI  of 
John  M.  Nichols  as  standing  in  the  name  of 
Emma  F.  Garrison  is  an  asset  of  tbe  firm,  but 
subject  to  the  payment  to  Enuna  F.  Garrison 
of  $825,  as  is  set  forth  in  her  answer. 

4.  The  decree  as  advised  also  dismisses  tbe 
bill  as  to  Wildwood  Crest  and  North  Wild- 
wood  real  estate. 

6.  I  have  made  no  direction  looking  to  tbe 
payment  by  the  receiver  to  complainant  it 
the  ultimate  share  found  to  be  due  to  Gar- 
rison. That  question  may  remain  open,  but  I 
presently  see  no  authority  to  deny  tbe  ad- 
ministratrix of  Garrison  tbe  right  to  adminis- 
ter the  share.  See  Sullivan  ▼.  Homer,  41 
N.  J.  Eq.  299,  7  Atl.  411. 

0.  The  respective  claims  and  Interests  of 
tbe  several  parties  are  so  interwoven  and 
interdependent  that  I  have  thought  It  proper 
to  deny  costs  to  either  litigant  as  against  the 
other. 

7.  A  copy  of  the  decree  will  be  sent  to  Mr. 
Miller  and  Mr.  Bacon. 


•For  other  cues  see  same  topic  and  aecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlee  ft  Rep'r  Indezaa 
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PIEBSON  V.   GABBISON  et  aL 

(Court  of  Chancery  of  New  Jersey.     Joly  81, 
1914.) 

1.  EXECtrtOBS  AND  Administhatobb  (I  94*)— 

Assets  of  Ectate — Interest  of  Deceased 
Pabtneb— Payment  to  Administbatob. 
After  determination  of  the  interest  of  a  de- 
ceased partner  in  the  iirm,  it  is  payable  by  the 
surviving  partner  to  the  deceased  partner's  ad- 
ministrator. 

[Ed.  Note.— For  other  cases.  Bee  Executors 
and  Administrators,  Cent  Dig.  i  409;  Dec 
Dig.  i  »4.«] 

2.  ExsctnoRB  AND  Admnistbatobs  (t  324*)— 
Incumbebed  Real  Pbopebtt— Sai«  to  Pat 
Debts— "  Debt.  " 

The  "debts"  of  a  testator  or  intestate,  re- 
ferred to  in  S  Comp.  St.  1910,  p.  8847,  {  97a, 
providing  for  the  sale  of  incumbered  real  prop- 
erty of  a  decedent  to  pay  debts,  do  not  include 
funeral  expenses,  which  in  the  settlement  of  a 
decedent's  estate  are  entitled  to  preference  oyer 
a  judgment  lien. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §i  1387,  1338, 
1342 ;   Dec.  Dig.  §  324.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1864-1886 ;   vol.  8,  p.  7628.] 

8.  Partnkbship  (§  S41*)— Dissolution— Es- 
tate OF  I>ECBABED   PABTNEB— DIBIBIBD170N 

in  Eqxjitt. 

Where  the  interest  of  a  deceased  partner 
in  the  assets  of  a  firm  are  ascertained  in  a 
suit  in  equity  for  an  accounting,  the  proper 
practice  is  to  order  payment  of  the  amount 
found  due  to  the  administrator,  without  deter- 
mining priorities  of  alleged  lienors ;  the  or- 
phans court  being  the  appropriate  tribunal  to 
settle  such  questions. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  809 ;    Dec.  Dig.  i  341.*] 

Salt  by  Alfred  M.  Plerson  as  administrator, 
etc.,  against  Emma  F.  Garrison,  etc.,  and 
others.  On  motion  to  frame  decree. 
Granted. 

See,  also,  91  AtL  824,  828. 

Louis  H.  Miller,  of  Millyille,  for  complain- 
ant Walter  H.  Bacon,  of  Bridgeton,  for  de- 
fendants. 


LEAMING,  V.  0,  [1]  I  am  convinced  that 
the  share  of  Garrison  of  the  partnership  as- 
sets should  be  paid  to  Ms  substituted  admin- 
istrator. 

[2]  SulUvan  T.  Homer,  41  N.  3.  £q.  299,  7 
Atl.  411,  has  long  been  regarded  as  conclusive 
to  the  effect  that  funeral  expenses  are  pre- 
ferred over  a  Judgment  lien  in  the  settlement 
of  a  decedent's  estate.  The  "debts"  of  a  tes- 
tator or  Intestate  referred  to  in  the  act  of 
1903  (3  Comp.  St  1910,  p.  3847,  i  97a)  may 
be  appropriately  understood  as  not  includ- 
ing funeral  expenses. 

[3]  But  I  think  the  orderly  course  Is  to 
pay  the  share  to  the  administrator  without 
in  any  way  determining  the  order  of  priority; 
the  orphans'  court  is  the  appropriate  tribunal 
to  settle  estates  of  deceased  persons,  and  has 
full  Jurisdiction  to  protect  such  lien  as  may 
exist,  and  no  loss  can  result  in  consequence. 

I  will  advise  an  order  to  that  effect. 


(123  Md.  975) 

AROLD  V.  SUPREME  CONCLAVE,  IM- 
PROVED ORDER  OF  HEPTA- 
SOPHS. (No.  41.) 

(Ck>nrt  of  Appeals  of  Maryland.    Jane  26, 
1914.) 

1.  Insubance  (I  719*)— MtrruAt  Benefit  In- 
STTBANCE— Effect  of  By-Laws. 

Where  a  member  of  a  beneficial  society  in 
his  application  for  membership,  has  agreed  to 
be  bound  by  the  rules  or  laws  then  in  force  or 
thereafter  adopted,  the  society  may  bind  him 
by  after-adopted  by-laws,  even  though  not  retro- 
active in  terms,  if  reasonable  in  character. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1855 ;    Dec.  Dig.  »  719.*] 

2.  Insubancb  (8  719*)— Mutual  Benefit  In- 
SUBANCE— Effect  of  By-Laws. 

A  by-law  of  a  benefit  insurance  society  pro- 
viding that  no  action  could  be  brought  or  main- 
tained on  any  cause  or  claim  arising  out  of  any 
certificate,  unless  brought  within  one  year  from 
the  time  when  such  right  of  action  accrued,  and 
that  such  right  of  action  should  accrue  60  days 
after  all  proofs  of  death  should  have  been  fur- 
nished, was  reasonable  and  binding  on  the  bene- 
ficiary of  a  member,  who  became  such  prior  to 
its  adoption,  and  who  by  his  application  agreed 
to  conform  in  all  respects  to  the  laws  and  rules 
of  the  order  then  in  force  or  thereafter  adopted. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1855 ;   Dec.  Dig.  {  719.*] 

Appeal  from  Baltimore  Cotirt  of  Common 
Pleas ;   John  J.  Dobler,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  Arold  against  Che  Supreme 
Conclave,  Improved  Order  of  Heptasophs. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O,  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNER,  and' 
STOCKBRIDGE,  JJ. 

George  Washington  Williams  and  John 
Holt  Richardson,  both  of  Baltimore,  for  ap- 
pellant  John  C.  Tolson,  of  Baltimore,  and 
Olln  Bryan,  of  Pblladel;Ala  (Albert  C.  Tolson, 
of  Baltimore,  on  the  brief),  for  appellee. 

STOCKBRIDGE,  J.  George  J.  Arold  be- 
came a  member  of  the  Improved  Order  of 
Heptasophs  on  the  12th  of  March,  1895,  and 
received  a  certificate  of  membership  by 
which,  upon  his  death,  his  wife,  Mary,  was 
entitled  to  receive  as  beneficiary  the  sum  of 
$1,0(X>.  The  application  for  membership  con- 
tained, among  other  matters,  this  provision: 

"I  agree  to  make  punctual  payment  of  all 
dues  and  assessments  for  which  I  may  become 
liable,  and  to  conform  In  all  respects  to  the 
laws,  rules  and  usages  of  the  order  now  in  force, 
or  which  may  hereafter  be  adopted  by  the 
same." 

Two  years  later.  In  1897,  the  order  adopted 
the  following  by-law: 

"Sec.  329.  No  action  at  law  or  in  equity  in 
any  court  can  be  brought  or  maintained  on  any 
cause  or  claim  arising  out  of  any  membership 
or  benefit  certificate,  unless  such  action  is 
brought  within  one  year  from  the  time  when 
such  right  of  action  accrues.  Such  right  of  ac- 
tion accrues  sixty  days  after  all  proofs  called 
for  in  case  of  the  death  of  a  member  shall  have 
been  furnished.  In  all  cases  where  no  proofs 
of  death  have  been  furnished  by  a  beneficiary. 
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as  required  witUn  twelve  monthg  after  such 
death,  all  claims  that  mieht  have  bieen  made 
shall  be  regarded  as  abandoned,  and  no  proofs 
thereafter  shall  be  received  or  any  claim  made 
thereon  accepted ;  and  in  all  cases  where  blank 
proofs  of  death  have  been  refused  by  the  Su- 
preme Secretary  to  the  beneficiary  or  beneficia- 
ries, such  rieht  of  action  accrues  sixty  days  from 
and  after  the  day  of  the  death  of  a  member." 

No  question  is  presented  of  the  re^rulBrlty 
of  the  adoption  of  section  329  of  the  by-laws 
Just  quoted. 

On  November  26,  1908,  George  Arold  met 
his  death  as  the  result  of  a  self-inflicted 
gunshot  wound.  Proofs  of  death  were 
promptly  made  out  and  forwarded  to  the  or- 
der. Then  ensued  a  correspondence  between 
Mr.  Arold  and  the  general  counsel  of  the 
order,  in  which  the  latter  took  the  ground 
that  the  beneficiary,  Mrs.  Arold,  by  reason 
of  a  by-law  relating  to  suicide,  was  not  enti- 
tled to  the  $1,000  named  in  the  certificate, 
but  only  the  sum  of  $487.  This  correspond- 
ence continued  until  the  latter  part  of  Feb- 
ruary, 1909,  and  was  concluded  by  the  pay- 
ment on  March  16, 1009,  to  Mrs.  Arold  of  the 
$487.  There  the  matter  rested  until  January 
28,  191S,  when  this  suit  was  brought  to  re- 
cover the  difference  between  $1,000  and  the 
amount  actually  paid.  The  defendant  filed 
various  pleas,  among  them  one  setting  up  as 
a  bar  the  limitation  of  time  within  which 
suit  might  be  brought  as  provided  in  section 
S29.  At  the  trial,  on  conclusion  of  the  plain- 
tUTs  case,  the  defendant  offered  a  prayer  to 
direct  a  verdict  for  the  defendant  upon  the 
.ground  that  the  suit  had  not  been  brought 
within  the  time  provided  by  the  by-laws  of 
the  order,  and  the  action  of  the  court  in 
granting  this  prayer  Is  the  sole  ground  of 
appeal  in  this  case. 

It  was  alleged  that  the  long  inaction  of  the 
appellant  was  induced  by  the  fraud  and  de- 
celt  of  the  appellee,  but  there  is  no  evidence 
whatever  tending  in  the  slightest  degree  to 
sustain  this  allegation.  The  contention  of 
the  plaintiff  is  that  the  rights  of  the  parties 
were  fixed  as  of  the  time  when  the  deceased 
became  a  member  of  the  order,  that  certain 
vested  rights  then  attached,  which  could  not 
be  in  any  manner  affected  by  the  subsequent- 
ly adopted  by-laws,  and  that  the  by-law  as 
adopted  contained  nothing  to  show  any  intent 
that  it  should  have  a  retroactive  effect,  and 
so  could  only  be  applicable  to  those  who  Join- 
ed the  order  after  the  date  of  its  passage. 
The  case  was  argued  with  great  earnestness 
on  both  sides  and  very  voluminous  citation 
of  authorities,  but  in  view  of  two  recent  de- 
cisions of  this  court  the  law  of  this  state  is 
clearly  defined,  and  no  good  purpose  would 
be  served  by  a  discussion  of  the  various  cases 
cited.  Suffice  it  to  say  that  the  decisions 
elsewhere  are  very  far  from  being  harmonl- 
ons,  nor  is  it  possible  in  any  way  to  reconcile 
them. 

[1]  The  first  and  most  important  question 
now  presented  is:  Was  section  329  of  the  by- 
laws binding  upon  members  of  the  order  who 


had  become  such  prior  to  its  adoption?  The 
same  question  was  before  this  court  in  the 
case  of  Mathleu  v.  Matbieu,  112  Md.  825, 
77  Atl.  112,  the  opinion  being  written  for  the 
court  by  the  late  Judge  Schmucker,  and  in 
that  it  is  said: 

"The  mere  designation  of  a  person  as  benefi- 
ciary by  a  member  of  a  mutual  benefit  society 
does  not  confer  upon  the  person  so  designated 
any  vested  right  in  the  fund  payable  on  the 
death  of  the  member." 

And  a  little  farther  on  the  opinion  con- 
tinued: 

"The  acknowledged  rule  of  constmction  of 
legislative  statutes,  by  which  they  are  held  to  be 
prospective  in  their  operation,  in  the  absence  of 
a  clearly  expressed  intention  to  give  them  retro- 
active force,  has  been  generally  applied  to  the 
by-laws  and  regulations  of  corporate  bodies. 
But  the  courts  have  frequently  held  that  by- 
laws of  mutual  benefit  and  similar  societies,  in 
view  of  the  nature  of  the  associations  adopting 
them  and  the  character  of  the  by-laws  them- 
selves, operated  upon  and  controlled  the  rela- 
tion of  existing  members  to  the  society  and  their 
rights  to  its  future  benefit,  although  such  laws 
are  not  expressed  in  retroactive  terms.  Such 
has  generaUy  been  held  to  be  the  rule  where 
the  member  has  agreed  to  be  bound  by  such 
laws  as  might  be  enacted." 

The  question  was  before  this  court  again  in 
the  case  of  The  Heptasophs  v.  Rehan,  119 
Md.  92,  85  AU.  1035,  and  the  by-law  there 
considered  was  one  which  attempted  to  limit 
the  right  of  recovery  in  case  of  suicide.  In 
that  case  this  court,  through  Judge  Burke, 
said,  there  appears  to  be  a  general  concur- 
rence of  authority  in  the  proposition  "that 
where  a  member  of  a  fraternal  benefit  society 
agrees  in  his  application  for  membership  to 
be  bound  by  the  rules  or  laws  then  in  force, 
or  which  might  be  thereafter  adopted,  the 
society,  after  he  has  become  a  member,  may 
enact  reasonable  rules  and  amendments  and 
bind  him  to  their  observance."  It  is  there- 
fore the  recognized  law  of  this  state  that 
where  a  member  of  a  beneficial  society  in 
his  application  for  membership  has  agreed 
to  be  bound  by  the  rules  or  laws  then  in 
force,  or  which  might  thereafter  be  adopted, 
the  society  has  the  right  to  bind  him  by  sudi 
after-adopted  by-law  even  though  the  by-law 
is  not  in  its  terms  made  retroactive,  limited 
only  by  the  qualification  that  such  by-law 
must  be  reasonable  in  its  character.  This 
rule  is  supported  by  reason  as  well  as  by  au- 
thority. The  very  foundation  of  organiza- 
tions of  this  character  is  their  mutual  diar- 
acter,  and.  If  a  member  or  his  beneficiary  Is 
bound  only  by  such  regulations  as  are  in  force 
at  the  time  when  he  Joins  the  order,  the  result 
will  inevitably  follow  that  different  members 
will  have  entirely  separate  and  distinct  rights 
as  between  themselves  and  the  order  accord- 
ing to  the  time  when  they  became  members 
of  it,  and  the  mutuality  of  the  organization 
would  be  destroyed. 

[2]  The  only  remaining  question  with 
which  this  case  Is  concerned  is  whether  sec- 
tion 329  of  the  by-laws  Is  or  Is  not  a  reason- 
able regulation.  By  that  it  Is  provided  that 
a  right  of  action  should  accrue  60  dajrs  after 
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all  proof  of  death  called  for  abould  baTe 
oeen  furnished,  and  that  no  action  at  law  or 
In  equity  should  be  brought  or  maintained 
arising  out  of  a  membership  or  benefit  certlfl- 
nate  unless  brought  within  one  year  from  the 
time  when  that  right  of  action  accrued.  In 
Bacon  on  Benefit  Societies  (3d  Ed.)  §  443,  it 
is  said,  the  contract  of  insurance  being  a 
voluntary  one,  the  insurer  has  the  right  to 
designate  the  terms  upon  which  they  will  be 
responsible  for  losses,  and  a  condition  that 
no  action  against  an  insurer  shall  be  sustain- 
ed unless  commenced  within  a  certain  time 
is  valid;  and  the  same  principle  is  thus  stat- 
ed in  29  Cya  216: 

"The  constitution,  by-laws,  or  certificate  gen- 
erally provide  that  an  action  must  be  brought 
to  recover  benefits  within  a  specified  period, 
shorter  than  that  prescribed  by  the  statute  of 
limitations  applicable  to  snch  an  action,  and 
such  provisions  are  valid  so  as  to  bar  an  action 
not  broDgbt  within  siicb  time." 

This  is  the  doctrine  announced  by  the  Su- 
preme Court  of  the  United  States  in  the  lead- 
ing case  of  Rlddlesbarger  v.  Insurance  Co., 
7  Wall.  386,  19  L.  Bd.  257,  and  followed  by 
the  great  majority  of  adjudications  of  the 
question  since.  See,  also,  Modem  Woodmen 
of  America  v.  Banersfeld,  62  Kan.  340,  62 
Pac.  1012. 

It  is,  of  course,  true  that  the  limitation  of 
time  for  the  commencement  of  suit  might  be 
made  so  short  as  to  be  entirely  unreasonable ; 
but  that  cannot  be  said  of  the  period  fixed 
by  the  by-law  here  involved.  In  many  in- 
stances an  even  shorter  period  of  time  has 
been  sustained  by  the  courts  as  being  a 
reasonable  regulation. 

We  therefore  concur  with  the  action  o^  the 
lower  court  in  granting  the  prayer  directing 
a  verdict  for  the  defendant,  and  the  Judg- 
ment appealed  from  will  be  affirmed. 

Jad^ent  affirmed,  with  costs. 


(US  Ud.  6CT) 

PIT8N0GLE   et  "nx.  v,   WESTERN  MART- 
LAND  RX.  CO,     (No.  40.) 

(Court  of  Appeals  of  Maryland.    June  26, 
1914.) 

EiaNENT     DOICAIN     (i     167*)— CONDEMKATIOH 

Pboceedinqs  —  DisicissAi,  —  Statutes  — 

TJ  T  p  W  A  L 

Code'Pnb.  Civ.  Laws,  art  26,  i  30,  pro- 
vides that  in  condemnation  proceedings  the 
court  shall  render  judgment  against  the  per- 
sons or  corporations  for  whose  use  the  con- 
demnation may  be  made,  in  favor  of  the  own- 
ers named  in  the  requisition,  for  the  damages 
awarded,  and  unless,  within  90  days  after  con- 
demnation ratified,  the  same  shall  be  aban- 
doned by  written  notification  to  the  owners, 
execution  may  Issue  on  the  judgment.  Acts 
1912,  c.  117,  relating  to  the  same  subject,  con- 
tains no  provision  for  abandonment  of  the  pro- 
ceedings when  once  begun,  but  enacts  a  new 
procedure  to  acquire  property  through  the  pow- 
er of  eminent  domain,  and  repeals  only  incon- 
sistent prior  legislation.  Held,  that  the  act  of 
1912  was  not  inconsistent  with  the  former 
provisions,  and  did  not  repeal  the  same,  and 
hence  proceedings  to  condemn  land  for  a  rail- 
road ri?ht  of  way  could  be  properly  abandoned 


by  the  condemnor  after  the  rendition  of  a  ver- 
dict on  exceptions  to  an  award  of  appraisers, 
but  before  judgment  rendered  on  the  verdict, 
and  before  title  to  the  land  condemned  had 
passed  out  of  the  owners. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |{  451-456;  Dec  Dig.  f 
167.*] 

Appeal  from  Circuit  Court,  Washington 
County;  M.  L.  Keedy,  Judge. 

"To  be  officially  reported." 

Condemnation  proceedings  by  the  Western 
Maryland  Railway  Company  against  Jeptba 
S.  Pltsnogle  and  another.  From  an  order 
overruling  objections  to  the  dismissal  of  the 
proceedings  after  verdict,  on  exceptions  to  an 
award  of  appraisers  but  before  Judgment,  de- 
fendants appeal.    Affirmed. 

See,  also,  119  Md.  673,  87  Aa  917,  46  L.  S. 
A.  (N.  S.)  319. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTI80N,  URNBR, 
and  CONSTABLE,  JJ. 

Harry  Brindle  and  Frank  O.  Wagaman, 
both  of  Hagerstown,  for  appellants.  Benjamin 
A.  Richmond,  of  Cumberland,  and  Charles  A. 
Little,  of  Hagerstown,  for  appellee^ 

CONSTABLE,  J.  The  question  in  this  ap- 
peal involves  the  right  of  a  condemning  party 
to  abandon  condemnation  proceedings,  insti- 
tuted under  chapter  117  of  the  Acts  of  1912, 
after  the  rendition  of  the  verdict  of  the  Jury, 
on  ^ceptlons  to  award  of  the  appraisers  but 
before  Judgment  on  the  verdict  This  case 
has  once  been  before  this  court,  and  Is  re- 
ported in  119  Md.  673,  87  AU.  917,  46  L  R.  A. 
(N.  S.)  319,  which  was  an  appeal  by  the  ap- 
pellants herein  from  the  Judgment  of  condem- 
nation, which  Judgment  was  affirmed  by  this 
court 

The  appellee  filed  its  petition  against  the 
appellants,  in  which  it  alleged  that  it  "de- 
sires to  acquire  the  said  parcel  of  land  to  be 
used  for  the  purpose  of  locating  its  railroad 
tracks,  switches,  yard  tracks,  and  side  tra(^ 
•  ♦  •  on  part  of  the  same,  and  for  the  lo- 
cation of  a  substitute  private  road  on  the  re- 
mainder thereof  in  place  of  the  existing  pri- 
vate road  which  the  petitioner  desires  to 
close  and  to  use  for  railroad  purposes,  said 
private  road  bdng  known  and  designated  as 
the  'Startzman  road,'  all  of  which  al>ove> 
described  parcel  of  land  It  will  be  necessary 
for  the  petitioner  to  have  and  use  for  the 
said  purposes  for  the  proper  working  and  op- 
eration of  its  said  railroad,  and  for  the  prop- 
er handling  of  its  railway  business,  and  for 
said  road  in  perpetuity." 

After  the  affirmance  of  the  Judgment  of 
condemnation,  and  upon  the  cause  l>eing  re- 
manded, further  proceedings  were  taken  un- 
der the  provisions  of  chapter  117  of  the  Acta 
of  1912.  Appraisers  were  appointed  as  pro- 
vided by  said  act,  and  upon  their  return  ex- 
ceptions were  filed  thereto  by  the  appellants 
without  walvlflg  a  Jury  triaL    The  same  were 
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tried  In  court  before  a  Jury  on  the  13th  day 
of  December,  1913,  and  a  verdict  assessing 
the  damages  at  $4|000  was  returned.  On  the 
16th  day  of  the  same  month  the  appellee  filed 
a  motion  for  a  new  triaL  During  the  penden- 
cy of  this  motion,  but  before  it  was  heard, 
on  the  9th  day  of  January,  1914,  the  appellee 
filed  in  the  case  four  papers:  (1)  An  order 
dismissing  the  motion  for  a  new  trial.  (2) 
An  order  releasing  the  Judgment  of  condem- 
nation. (3)  An  order  dismissing,  abandoning, 
and  nonprossing  the  original  petition  filed  by 
the  appellee  in  the  case.  (4)  Notice  to  the 
appellants  that  the  appellee  had  abandoned 
the  proceedings  to  condemn  their  land  and 
all  Intention  of  proceeding  with  said  condem- 
nation. This  notice  was  duly  served  upon 
the  appellants. 

The  appellants  filed  a  motion  "ne  redpia- 
tur"  to  the  above  notice,  and  each  of  the  or- 
ders, except  the  motidn  to  dismiss  the  motion 
for  a  new  trial,  and  further  moved  the  court 
to  enter  Judgment  upon  the  verdict  of  the 
Jury.  The  court  overruled  all  of  the  motions 
of  the  appellants,  and  thereupon  this  appeal 
was  prayed. 

At  the  hearing  of  the  above  motions,  testi- 
mony was  taken,  from  which  it  appears  that 
the  right  of  way  called  the  "Startzman  road" 
led  into  the  Startzman  farm  over  the  land  of 
the  appellee;  that  the  Startzman  farm  had 
been  purchased  by  the  appellee  subsequent 
to  the  time  of  entering  the  Judgment  of  con- 
demnation and  before  the  appeal  first  taken 
In  this  case.  It  was  further  shown  that  the 
plan  of  the  appellee  for  its  yard,  side  tracks, 
eta,  was  partly  carried  out  upon  its  own 
land,  but  upon  no  part  of  the  land  sought  to 
be  condemned ;  that  a  portion  of  the  right  of 
way  had  been  rendered  impassable  by  the  fill 
of  dirt  placed  thereon.  It  was  also  shown 
that  the  appellee  did  not  at  any  time  take 
possession  of  any  part  of  the  land  described 
in  the  condemnation  proceedings  nor  enter 
thereon. 

The  light  of  abandonment  by  a  condemn- 
ing party  of  condemnation  proceedings  insti- 
tuted by  it  has  been  the  subject  of  much  liti- 
gation in  this  country,  and,  before  discussing 
the  decisions  and  statutes  in  force  in  Mary- 
land, it  might  be  well  to  quote  what  is  so 
forcibly  stated  in  7  Enc.  PL  &  Pr.  673,  to  be 
the  general  rule : 

"A  railroad  company  which,  in  the  exercise 
of  the  right  of  eminent  domain,  has  instituted 
tfondemnation  proceedings  may  subsequently 
iibandon  its  purpose  of  taking  the  property 
and  discontinue  the  proceedings,  and,  if  it  so 
desires,  may  select  a  route  otber  than  the  one 
Erst  proposed.  Where  the  condemning  party 
considers  the  compensation  assessed  too  high, 
or  so  high  as  to  render  it  expedient  to  go 
around  instead  of  through  the  tract,  it  may 
abandon  the  proceedings,  and  leave  the  land- 
owner undisturbed." 

The  same  authority  at  page  674  says: 

"The  general  rule,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  is  that  the  con- 
demning party  may  discontinue  the  proceedings 
at  any  time  before  the  rights  of  the  parties 
kave  become  vested.    There  is  not  even  a  cavil 


as  to  the  correctness  of  this  rule,  but,  as  to  the 
time  when  the  rights  of  the  parties  become 
vested,  there  is  a  diversity  of  opinion.  There 
seems  to  he  no  denial  of  the  right  of  the  con- 
demning party  to  abandon  the  prot^edings, 
where  they  have  not  been  confirmed  or  con- 
summated. It  may  do  so  at  any  time  prior 
to  the  confirmation  of  the  commissioners  re- 
port, after  the  assessment  of  damages  has  l>een 
made,  and  the  award  has  been  filed,  and  either 
before  the  submission  of  the  inquiry  to  a  jury 
or  after  verdict  and  prior  to  judginent.'' 

After  pointing  out  that  the  New  York  rale 
Is  that  the  proceedings  cannot  be  abandoned 
after  the  commissioners'  report  has  been  con- 
firmed, and  that  rule  ia  substantially  the 
same  in  Louisiana,  Nebraska,  New  Hamp- 
shire, Mew  Jersey,  and  Pennsylvania.  The 
same  authority  adds : 

"Opposed  to  the  New  York  rule  is  the  contra- 
ry doctrine  which  obtains  in  the  great  majority 
of  the  states  in  this  country.  In  these  juris- 
dictions the  test  laid  down  is  to  inqaire  wheth- 
er the  title  to  the  land  has  vested  in  the  con- 
demning party,  and  a  right  to  the  damages  in 
the  landowner,  and  the  discontinuance  of  the 
proceedings  is  permitted  until  the  happening 
of  that  event,  which  does  not  occur  prior  to 
the  actual  payment  or  securing  of  the  compen- 
sation in  the  manner  required  by  law,  or  until 
the  condemning  party  has  entered  into  pos- 
session of  the  land.  In  these  jurisdictions  the 
company  may  abandon  the  proceedings  at  any 
time  before  final  judgment,  or  after  affirm- 
ance of  the  verdict  in  favor  of  the  landowner, 
or  after  judgment  assessing  the  damages,  or 
even  after  appeal  from  the  judgment." 

Under  these  general  rales,  if  nothing  to  the 
contrary  appeared  in  our  decisions  or  stat- 
utes, the  appellee  would  have  the  right  to 
abandon  its  proceedings,  and  the  appellant 
would  not  be  entitled  to  a  Judgment  on  the 
verdict;  there  then  remaining  nothing  of  the 
case  to  support  a  Judgment  But  let  us  brief- 
ly examine  our  statutes  and  decisions. 

This  court  In  GraCT  v.  Baltimore,  10  Md. 
544,  following  the  case  of  Baltimore  &  Sua- 
quehanna  R.  R.  Co.  v.  Nesbit,  10  How.  395, 
13  L.  Ed.  469,  which  was  a  case  upon  the 
Maryland  statutes,  adopted  the  language  of 
the  Supreme  Court: 

"It  can  hardly  Be  questioned  that,  without 
acceptance  by  the  acta  and  in  the  mode  pre- 
scribed, the  company  were  not  bound;  that  if 
they  had  l>een  dissatisfied  with  the  estimate 
placed  upon  the  land,  or  could  have  procured 
a  more  eligible  site  for  the  location  of  their 
road,  they  would  have  been  at  liberty,  before 
such  acceptance,  wholly  to  renounce  the  in- 
quisition. The  proprietors  of  the  land  could 
have  no  authority  to  coerce  the  company  into 
its  adoption.  This  being  the  case,  there  could, 
up  to  this  point,  be  no  mutuality,  and  hence 
no  contract,  even  in  the  constrained  and  com- 
pulsory character  in  which  it  was  created  and 
imposed  upon  the  proprietors  by  the  authority 
of  the   statute." 

These  decisions  were  followed  In  State  T. 
Graves,  19  Md.  351,  81  Am.  Dec.  639;  Mer- 
rick V.  Baltimore,  43  Md.  219;  Norria  v.  Bal- 
timore, 44  Md.  604;  Baltimore  v.  Musgrave, 
48  Md.  282,  30  Am.  Rep.  458;  Black  v.  BalU- 
more,  50  Md.  241,  33  Am.  Rep.  320;  Balti- 
more V.  Hook,  62  Md.  371. 

In  Norris  v.  Baltimore,  supra,  the  court 
thus  expressed  the  rule: 
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"It  has  lon|r  been  the  settled  law  of  Maryland 
that  both  pnvate  and  municipal  corporations, 
when  authorized  to  exercise  the  power  of  em- 
inent domain,  have  the  right  to  renounce  the 
inquisition  and  select  a  more  eligible  route,  or 
to  wholly  abandon  the  improvement  or  enter- 
prise, at  any  time  before  actual  payment  of 
the  amount  assessed,  either  by  commissioners 
or  jury,  and  until  that  time  no  title  to  the 
property  condemned  vests  in  the  corporations." 

Under  these  Maryland  authorities,  as  well 
as  under  tbe  general  rule  stated  in  Bnc.  PL 
&  Pr.,  it  is  clear  that  the  test  is  whether  or 
not  the  title  to  the  land  has  vested  at  the 
time  In  the  condemning  party. 

By  chapter  371  of  the  Acts  of  1870,  codified 
secUon  30,  art  26,  of  Bagby's  Code,  it  is  pro- 
vided: 

"In  all  cases  of  proceedings  to  condemn  lands, 
for  any  purpose  whatever,  nnder  any  law  or 
charter,  npon  the  return  and  ratification  of 
the  inquisition  hy  the  proper  court,  and  in  all 
cases  in  which  Inquisitions  may  have  been  here- 
tofore returned  and  ratified,  the  said  court 
shall  render  a  judgment  against  the  person  or 
corporation  for  whose  use  the  condemnation 
may  be  so  made  in  favor  of  the  owners  named 
in  the  requisition  for  the  amount  of  the  dam- 
ages awarded  by  the  jury,  and  unless  within 
ninety  days  after  condemnation  ratified  the 
same  shall  be  abandoned  by  written  notifica- 
tion to  said  owners,  execution  may  immediate- 
ly thereafter  issue  on  said  judgment,  as  in 
other  cases  of  judgments  rendered  in  courts  of 
Uw." 

Chapter  117  of  the  Acts  of  1912  does  not 
In  terms  repeal  any  of  the  prior  legislation 
upon  condemnation,  except  wherein  the 
same  may  be  inconsistent  with  the  provi- 
sions of  that  act  The  inquiry  now  is :  Has 
the  act  of  1912  rendered  nugatory  the  ptlor 
decisions  and  repealed  section  30  of  article 
26?  Nowhere  in  the  act  of  1912  is  there  any 
provision  whatever  made  for  abandonment  of 
the  proceedings  when  once  begun.  This  in 
Itself  would  be  at  least  an  indication  of  the 
Intention  of  the  Legislature  that  they  did 
not  intend,  by  the  enactment  of  a  new  pro- 
cedure to  acquire  property  through  the  pow- 
er of  eminent  domain,  to  change  the  long- 
Rettled  rule  upon  the  question.  But  is  sec- 
tion SO  of  article  26  inconsistent  with  the 
provisions  of  the  act  of  1912? 

Under -the  law  prior  *to  the  enactment  of 
the  act  of  1870,  there  was  no  provision  for 
a  Judgment  upon  which  an  execution  could 
be  based,  but  merely  a  ratification  of  the 
inquisition,  and  the  land  proprietor  was  at 
tbe  mercy,  to  a  certain  extent,  of  the  con- 
demnor until  the  title  to  the  property  passed 
by  either  the  payment  of  the  damages  as- 
sessed or  tender  thereof.  This  act  provided 
a  remedy  for  the  landowner  in  that  he  was 
entitled  to  a  judgment  "in  personam"  and 
execution  for  the  same,  unless  the  proceed- 
ings were  abandoned  within  90  days  after 
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the  rendition  of  such  judgment  by  written 
notice.  The  act  of  1912,  like  the  prior  con- 
demnation acts,  contained  no  provision  for 
the  enforcement  of  a  judgment,  and  like 
those  acts  is  dependent  upon  section  30,  art 
26  (which  Is  codified,  not  under  the  head  of 
eminent  domain,  hut  under  tliat  of  courts), 
for  the  full  completion  of  the  proceedings. 
Our  opinion  is  that  the  provisions  of  section 
30,  art  26,  are  not  inconsistent  with  the 
provisions  of  the  act  of  1912,  and  that  there- 
fore sold  section  is  not  repealed  by  said  act 
but  is  still  in  force. 

We  cannot  agree  that  tbe  appellants,  when 
admitting,  for  the  sake  of  argument  that 
section  30,  art  26,  has  not  been  repealed  by 
tbe  act  of  1912,  contend  that  said  section 
makes  it  mandatory  upon  the  court  when 
it  directs  the  entering  of  a  judgment  after 
the  assessment  of  the  damages.  If  the  law 
of  this  state  permits  a  condemnor  to  aban- 
don and  dismiss  the  proceedings  before  a 
judgment  is  finally  rendered,  as  we  are  of 
the  opinion  it  does,  we  can  see  no  way  in 
which  a  judgment  can  be  entered,  for  there 
is  nothing  for  a  Judgment  to  rest  upon;  all 
prior  requisites  to  It  being  dismissed. 

The  further  contention  of  tbe  appellants 
that  the  appellee  is  in  duty  bonnd  to  pro- 
vide a  substitute  road  for  the  Startzman 
road  Is  not  presented  under  the  facts  con- 
tained in  this  record.  It  must  be  borne 
In  mind  that  tbe  proceedings  in  this  case 
did  not  ask  for  tbe  condemnation  of  the 
rights  of  any  one  in  the  Startzman  road, 
but  covered  a  tract  of  land  separate  and  dis- 
tinct from  said  road.  Tbe  improvements,  so 
far  as  the  land  sought  was  concerned,  were 
abandoned,  and  the  land  not  taken  nor  en- 
tered upon  by  the  appellee.  Therefore  the 
appellants'  title  to  the  sought  land  has  not 
been  affected  by  the  condemnation  proceed- 
ings. If,  however,  any  rights  the  appellants 
might  have  had  in  the  Startzman  road  have 
been  affected  by  the  taking  of  a  portion  of 
that  road  by  the  appellee  for  its  uses,  they, 
of  course,  have  an  adequate  remedy. 

The  cases  cited  and  relied  upon  by  the 
nnneliants  in  support  of  their  contention 
(N.  a  R.  R.  Co.  V.  Baltimore,  46  Md.  425; 
ICyler  v.  County  Commissioners,  49  Hd.  257, 
33  Am.  Rep.  249;  and  Baltimore  City  v. 
Cowen,  88  Md.  447,  41  Atl.  900)  are  all  dis- 
tinguished from  Uie  present  case  on  the 
facts,  for  in  them  tbe  court  was  dealing 
with  cases  where  easements  were  sought  to 
be  acquired,  where  prior  easements  already 
existed,  whereas  no  rights  in  the  Startz- 
man road  were  sought  to  be  acquired  by 
these  proceedings. 

Order  affirmed,  with  costs  to  the  appellee 
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SECUEITT  CEMENT  ft  LIMB  CO.  t.  BOW- 
EBS.     (No.  44.) 

(Oonrt  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  Master  and  Sxrvant  (IS  286,  289*)— Ac- 
tions FOB  Injuries— <3uK8TiON8  for  Jubt. 

In  an  employ^'a  action  for  injuries,  caused 
by  stepping  in  a  hole  in  the  cover  of  a  screw 
conveyor,  over  which  was  a  sack  which  it  was 
claimed  was  so  covered  with  lime  dust  as  to  ap- 
pear solid,  evidence  held  to  make  question  for 
the  jury  as  to  the  employer's  negligence  and 
plaintifTs  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044.  1046-1050, 
1089, 1090,  109^-1132;  Dec.  Dig.  {{  286,  289.*] 

2.  Master  and  Sebvant  (I  90*)— Liabilitt 
FOR  Injuries— Duties  of  Masteb. 

A  master  most  exercise  ordinary  and  rea- 
sonable care  to  avoid  unnecessary  injuries  to 
bis  servant  in  the  course  of  his  employment. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  139;  Dec.  Dig.  i  90.*] 

3.  Master  and  Servant  (|  103*)— Liabilitt 
FOB  Injttbieb— Deueqation  of  Duties. 

A  master's  duty  to  provide  and  maintain 
safe  machinery  and  appliances  and  a  reason- 
ably safe  place  for  the  work  undertaken  by  the 
servant  cannot  be  delegated.  . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent-  Dig.  {  175;    Dec.  Dig.  {  103.*] 

4.  Mastteb  and  Sebvant  ({}  101,  102*)— Lia- 
bilitt FOB  Injuries— Duties  of  Masteb. 

A  master  who  employs  another  to  enter  his 
service  impliedly  engages  with  him  that  the 
place  in  which  ne  is  to  work  and  the  tools  or 
machinery  with  which  he  is  to  work,  or  by 
which  he  is  to  be  surrounded,  shaU  be  reason- 
ably safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  j<  135,  171,  174,  178-184, 
192 ;   Dec.  Dig.  f S  101,  102.*] 

5.  Masteb  and  Sebvant  ({  121*)— Liabilitt 
FOB  Injuries— Unsafe  Place  to  Work. 

If,  as  claimed,  a  screw  conveyor,  around 
which  employes  were  required  to  work,  had 
been  covered  in  places  only  with  sacks  for  so 
long  as  to  become  so  covered  with  dust  as  to 
appear  solid,  the  employer's  failure  to  correct 
the  trouble  or  to  warn  the  employes  of  such 
danger  rendered  the  employer  liable  for  inju- 
ries sustained  by  an  employ^  who  stepped 
through  such  covering  and  had  his  foot  caught 
by   the  screw. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  228-231;  Dec.  Dig.  | 
121.*] 

6.  Master  and  Servant  (j  25014,  New,  vol. 
15  Key-No.  Series)- Liabilitt  for  Injuries 
—Law  Goternino. 

In  an  employe's  action  for  injuries  sus- 
tained in  West  A'lrginia,  due  to  the  employer's 
failure  to  properly  (tuard  a  screw  conveyor  or 
to  warn  employes  of  the  danger,  a  West  Vir- 
ginia statute  requiring  machinery,  belting,  shaft- 
ing, gearing,  etc,  if  so  arranged  and  placed  as 
to  be  dangerous,  to  be  securely  guarded  when 
possible,  and,  if  not  possible,  requiring  notices 
of  the  danger  to  be  con.Mpicuous)y  posted,  was 
properly  admitted  in  evidence,  as  such  statutes 
will  be  enforced  by  the  courts  of  other  states, 
unless  contrary  to  the  policy  of  the  state  where 
the  suit  was  brought. 

7.  Evidence  (8  150*)— Experiments— Simi- 
laritt  of  Conditions. 

In  an  employe's  action  for  injuries  caused 
by  stepping  into  a  hole  in  the  cover  of  a  screw 
conveyor,  covered  only  by  a  sack  which  it  was 


claimed  was  ao  covered  with  Ume  dust  as  to 
appear  solid,  evidence  as  to  an  experiment  made 
by  a  witness,  apparently  with  the  object  of 
showing  that  a  sack  would  sag  under  the  cir- 
cumstances, was  not  admissible,  where  it  was 
not  shown  that  the  hole  was  the  same  size  as 
the  one  into  which  plaintiff  stepped,  or  that  the 
sacks  were  of  the  same  stifFness,  especially  as. 
there  being  positive  evidence  as  to  the  actual 
conditions,  it  would  not  seem  that  such  evidence 
could  have  had  any  material  effect. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  4S»;   Dec  Dig.  »  160.*] 

Appeal  from  Circuit  Court,  Washington 
County;    M.  L.  Keedy,  Judge. 

"To  be  officially  reported." 

Action  by  Wesley  Eugene  Bowers  against 
the  Security  Cement  ft  Lime  Company.  From 
a  judgment  for  plaintUI,  defendant  ajntealo. 
Affirmed. 

Argued  before  BOYD,  a  J.,  and  BUBKE, 
THOMAS,  PATTISON,  UBNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Wm.  J.  Wltzenbacher  and  X  A.  Mason, 
both  of  Bagerstown,  for  appellant  Frank 
G.  Wagaman,  of  Hagerstown  fWagaman  & 
Wagaman,  of  Hagerstown,  on  the  brief),  for 
appellee. 

BOYD,  C.  J.  [1]  The  appellee  sued  the 
appellant  for  injuries  sustained  by  him  as 
the  result  of  the  alleged  negligence  of  the 
appellant  The  appellant  was  engaged  in 
the  manufacture  of  lime  and  other  products 
from  crushed  stone  In  Berkeley  county,  W. 
Va.  At  the  plant  of  the  defendant,  there 
were  two  hydrated  tanks  and  two  ground 
lime  tanks  standing  in  a  row,  each  of  whldb 
was  40  feet  high  and  about  14  feet  wide.  Oa 
top  of  the  tanks  there  was  what  is  known 
as  a  screw  conveyor,  being  a  metal  troagb 
12  or  14  inches  high,  and  10  or  12  inches  wide, 
and  in  the  trough  there  is  a  screw  made  of 
Iron  or  steel,  on  which  there  is  a  flange,  like 
an  auger,  made  of  sheet  iron  or  steel.  There 
is  a  space  of  two  Inches  between  the  convey- 
or and  the  tanks.  The  conveyor  runs  from 
an  elevator,  which  brings  the  lime  up,  across 
the  tanks,  and  the  lime  carried  by  the  con- 
veyor is  deposited  in  them  through  boles 
cut  In  them,  over  which  there  are  slides.  The 
conveyor  runs  north  and  south  the  full  lengtb 
of  the  tanks.  There  was  a  line  shaft  and 
some  timber  carrying  It  about  five  feet  above 
the  tanks.  Between  the  two  Ume  tanks  there 
was  a  sprocket  wheel,  and  the  elevator  chain 
drive  is  on  the  east  side. 

A  new  conveyor  was  being  constructed 
to  run  parallel  with  the  old  one.  The  appel- 
lee and  three  others  were  working  there. 
The  two  ground  lime  tanks  were  known  as 
No.  1  and  No.  2.  Ellas  Malott  was  stand- 
ing by  Bowers  when  he  was  hurt.    He  said: 

"We  were  on  No.  2  tank,  cutting  the  hole,  and 
we  couldn't  get  it  cut  until  we  moved  the  neir 
conveyor,  and  Mr.  Conley  said,  'Yon  and  Gene 
(Bowers)  go  over,  and  pull  that  conveyor  ahead.* 
We  were  on  the  east  side  of  it;  we  had  to 
cross  it,  and  then  to  cross  back  over  the  two 
conveyors ;   we  had  to  cross,  because  there  is  an 
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elevator  with  a  chain  and  a  sprocket  whed  oa 
the  east 'Bide,  and  we  had  to  cross  over  it;  we 
had  to  pass  over  the  old  conveyor  down  to  the 
west  side,  and  then  come  back  and  cross  over 
to  the  east  side." 

He  said  both  conTeyors  were  there,  but 
the  new  one  was  not  fastened;  that  the  new 
one  was  abont  fonr  inches  from  the  old  o(m- 
veyor. 

The  conveyors  were  in  sections,  and  those 
<tf  the  new  one  were  Jnst  east  of  the  old  one, 
over  where  the  holes  were  to  be  cat  Malott 
said,  "We  moved  it  north  to  give  than  room 
to  cnt  the  holes,  maybe  three  feet,  moved 
one  sectloa"  The^  had  to  go  from  the  mid- 
dle of  one  tank  to  the  middle  of  the  other, 
and  the  plaintUTs  witnesses  testified  that 
they  could  not  go  down  on  the  side  they 
were,  and  hence  had  to  cross  over  to  the  west 
side  of  the  conveyors,  and  then  back  to  the 
east  side.  The  line  shaft  was  too  low  to  per- 
mit them  to  stand  up  straight,  and.  In  order 
to  get  over  the  conveyors,  Bowers  pnt  his 
hand  on  the  old  conveyor,  and  then  put  his 
foot  down  on  it  to  step  over.  He  stepped  on 
a  sack  which  was  over  a  hole  which  had  been 
left  in  the  top  of  the  old  conveyor.  He  says 
he  got  his  foot  out,  but  the  sack  caught  it 
and  dragged  it  into  the  hole  of  the  conveyor 
where  the  screw  was  running.  His  foot 
went  down  on  the  east  side  of  the  screw,  and 
the  screw  forced  It  over  to  the  west  side, 
thus  crushing  his  leg  and  foot  terribly. 

The  conveyor  was  supposed  to  be  covered 
on  top  with  the  same  material  as  the  other 
portions  of  it,  but  in  some  unexplained  way 
a  part  of  the  top  had  slid  or  been  moved, 
leaving  an  open  space  of  possibly  12  or  18 
inches,  although  tbe  exact  size  of  the  hole  Is 
not  known.  Over  that  space  the  sack  had  been 
placed.  There  is  a  good  deal  of  lime  dust 
abont  the  conveyors,  and,  according  to  the  evi- 
dence for  the  plalntitr,  there  was  from  IMi  to 
2^  Inches  of  It  on  the  sack,  and  Bowers  claims 
he  could  not  see  that  there  was  a  sack  there, 
or  anything  unusual.  Malott  said,  "I  could 
not  see  that  the  place  was  not  covered,  dust 
over  It;  it  all  looked  alike,  probably  2  to  2^ 
inches  of  lime  dust  over  the  sack  and  over 
the  other  portions  of  It."  Conley  said,  "All 
covered  with  dust;  I  judge,  2  Inches  of  dust 
there;  I  didn't  see  the  sack."  Izer  said, 
"At  time  Bowers  was  hurt  there  was  about 
1^  or  maybe  2  inches  of  dust  on  everything 
up  there."  That  was  denied  by  the  defend- 
ant's witnesses,  but  it  was  a  question  for 
the  Jury  to  determln&  One  witness  said  it 
would  have  taken  three  weeks  for  dust  to 
accumulate  to  tbe  depth  of  2  to  2^  inches. 
The  superintendent  of  "the  controlling  end  of 
the  plant"  said  it  would  take  a  couple  of 
months  for  two  or  three  inches  of  lime  to 
settle  there.  He  did  not  think  there  could 
have  been  a  sack  there  on  tbe  Sunday  before 
the  accident;  he  was  not  looking  for  bags 
but  "was  looking  for  holes  in  conveyors  but 
saw  none;  looked  for  holes  in  any  conveyor, 
as  they  are  dangerous."  He  also  said,  "Mo 
excuse  not  to  protect  screw  conveyors." 


I  There  can  be  no  question  that  there  was 
abundant  evidence  on  the  part  of  the  plaintiff 
tending  to  show  that  there  was  an  opening 
In  the  top  of  the  conveyor,  which  was  cover- 
ed with  a  sack,  on  which,  as  well  as  on  the 
rest  of  the  conveyor,  there  was  considerable 
lime  dust,  sufficient  to  conceal  the  sack,  and 
to  cause  any  one  acquainted  with  the  convey- 
or to  believe  that  it  was  properly  covered. 
Bowers  testified  that  he  thought  it  was  solid. 
It  was  suggested  that,  if  Bowers  could  not 
see  the  sack,  the  other  agents  of  the  defend- 
ant could  not  have  done  so;  but  tbe  super- 
intendent's testimony  shows  that  they  under- 
took to  keep  it  dusted — had  a  man  with  a 
blow  pipe — ^machinery  was  dusted  Sunday, 
and  he  had  been  there  himself  Sunday,  and 
said,  "I  would  have  seen  bag  If  there  on 
Sunday;  not  looking  for  bags,  but  had  al- 
ways looked  around  on  top."  It  can  scarcely 
be  doubted  that  there  was  a  sack  or  bag  there 
at  the  time  of  the  accident;  four  witnesses, 
besides  the  plaintiff,  so  swore.  It  was  pulled 
out  with  the  foot  of  the  plaintiff,  when  he 
was  released.  One  witness  said,  "I  had  seen 
a  sack  across  the  conveyor  at  that  point  a 
week,  or  probably  longer  before ;"  and  another 
said,  "I  can  state  where  he  got  hurt,  but  where 
the  sack  was  I  do  not  know;  but  where  he  got 
hurt,  I  know  there  were  sacks  there,  in  the  im- 
mediate vicinity  of  that  place;  I  saw  sacks  in 
those  places  about  two  or  three  weeks  be- 
fore Bowers  was  hurt"  Malott  said  he 
"could  not  notice  that  the  top  was  off  the 
conveyor  while  working  around  there,  as 
there  was  dust  all  over  there;  all  the  same 
thing;"  and  he  also  said  Bowers  "set  his 
hand  on  the  conveyor,  and  set  bis  foot  to  go 
across,  and  his  foot  went  on  down  into  the 
screw;  it  was  necessary  that  he  put  his 
hand  down ;  he  couldn't  step  across,  and  be 
couldn't  stand  up  and  step  upon  it  and  be 
bent  and  Just  put  his  hands  on  it  and  he 
put  his  foot  up."  Ck>nley  said,  "Campbell 
and  I  crossed  over  the  conveyor  on  tank  Mo. 
2;  stepped  on  it;  it  was  Impossible  for  us 
to  step  2  feet  and  raise  14  Inches;  at  that 
point  both  of  the  conveyors  were  together." 

[2-4]  Keeping  those  facts  In  mind,  there  can 
be  no  doubt  that  the  lower  court  properly  re- 
fused to  take  the  case  from  the  Jury.  The 
general  rules  of  law  applicable  to  master  and 
servant  are  now  too  well  settled  to  require  the 
citation  of  many  authorities,  but  it  may  not  be 
amiss  to  recall  some  of  the  rules  we  have 
announced.  In  Bemhelmer  Bros.  v.  Bager, 
108  Md.  S51,  .70  Atl.  91,  129  Am.  St  Bep. 
458,  we  said: 

"It  is  a  fundamental  rule  that  the  master 
must  exercise  ordinary  and  reasonable  care  to 
avoid  unnecessary  injuries  to  his  servant,  in  the 
course  of  his  employment.  While  he  is  permit- 
ted to  delegate  to  others  certain  duties,  thei« 
are  some  which  he  cannot  relieve  himself  of, 
or  avoid  the  responsibility  for,  if  there  be  a 
failure  to  discharge  them  to  the  injury  of  the 
servant  One  that  is  required  of  him,  in  this 
as  well  as  in  other  Jurisdictions,  is  providing 
and  maintaining  safe  machinery  and  appliances 
and  a  reasonably  safe  place  for  tlie  work  under- 
taken by  the  servant     Necessarily  there  are 
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some  exceptions  to  theae  u  well  u  to  most  gen- 
eral rules.  •* 

In  that  case  we  quoted  with  approval  as 
we  had  previously  done  what  was  said  by 
the  Supreme  Court  In  B.  &  O.  B.  B.  Co.  v. 
Bangh,  149  D.  S.  368,  13  Sup.  Ct  914,  37  L. 
Bd.  772: 

"A  maiiter  emplojring  a  servant  impliedly  en- 
gages with  him  that  the  place  in  which  he  is  to 
wort  and  tools  or  machinery  with  which  he  is 
to  worlc,  or  by  which  he  is  to  be  surrounded, 
shall  be  reasonably  safe.  It  is  the  master  who 
is  to  provide  the  place  and  the  tools  and  ma- 
chinery, and,  when  he  employs  one  to  enter  his 
service,  he  impliedly  says  to  him  that  there  is 
no  other  danger  in  the  place,  the  tools,  and  the 
machinery  than  such  aa  is  obvious  and  neces- 
sary." 

We  gave,  as  Illustrations  of  the  exceptions 
above  referred  to,  when  a  place  Is  out  of 
repair  and  dangerous,  and  the  employ^  un- 
dertakes to  make  It  safe,  and  when  be  accepts 
an  employment  or  continues  in  It,  with 
knowledge  of  the  danger,  the  employ^  cannot 
ordinarily  hold  his  employer  liable. 

[{]  Applying  these  principles  to  the  facts 
of  this  case,  the  plalntifTs  first  prayer  was 
properly  granted,  and  the  defendant's  first 
and  second  and  Its  prayer  lA  were  properly 
rejected.  There  Is  nothing  whatever  In  the 
evidence  to  contradict  the  plaintiff,  when  he 
said  he  did  not  know  that  the  top  of  the  con- 
veyor was  not  solid,  as  it  was  supposed  to  be 
and  as  the  defendant  claims  It  thought  It  was. 
No  witness  was  more  positive  about  the  dan- 
ger of  conveyors  than  Mr.  Taylor,  a  super- 
intendent of  the  company,  and  it  may  well 
be  Inferred  from  his  testimony  that  be  re- 
garded them  80  dangerous  as  to  inspect  them 
himself.  He  says  be  saw  the  old  conveyor 
the  Sunday  before  the  accident,  and  denied 
that  there  was  then  a  collection  of  lime  on 
the  machinery  or  that  there  was  a  sack  there. 
That  was  either  the  day  before  or  two  days 
before  the  accident.  Bowers  says  the  acci- 
dent was  April  8th,  which  was  Monday,  while 
one  of  the  witnesses,  according  to  the  record, 
said  It  was  on  April  9th.  But  there  was  not 
only  some  evidence,  but  abundant  evidence, 
In  contradiction  of  those  statements  of  Mr. 
Taylor.  He  Is  also  reported  In  the  record 
to  have  testified  that  there  was  "no  excuse 
not  to  protect  screw  conveyors,"  and,  as 
it  was  known  that  some  of  the  employes 
would  be  working  about  the  old  conveyor, 
he  would  seem  to  be  undoubtedly  right  in 
that  sta'tement  We  can  appreciate  the  diffi- 
culties that  employers  meet  with  at  such  a 
plant,  but,  if  the  evidence  on  the  part  of 
the  plaintiff  Is  correct  (that  sacks  had 
been  used  on  this  conveyor  for  a  week 
or  more,  as  one  witness  said,  or  two  or  three 
weeks,  as  another  said,  and  that  the  sack 
and  other  parts  of  the  top  of  the  conveyor 
were  covered  with  so  much  dust  that  It 
would  have  taken  several  weeks  to  accumu- 
late ;  Mr.  Taylor  said  "a  couple  of  months"), 
it  was  Inexcusable  on  the  part  of  the  defend- 
ant, and  It  did  neglect  Its  plain  duty  to  cor- 
rect the  troublei  or  at  least  to  warn  the 


employte  of  the  existence  of  sndi  a  latent 
danger. 

Whether  such  conditions  did  In  fact  exist 
was  for  the  Jury,  as  was  also  the  question 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negUgenca  The  court  could  not  say, 
as  a  matter  of  law,  that  it  was  negligence 
on  the  part  of  the  plalntifl  to  place  bis  foot 
where  he  did.  If  he  believed  the  conveyor  was 
covered,  as  It  ought  to  have  t)een,  and  as  It 
usually  was.  The  evidence  certainly  furnishes 
sufficient  reasons  for  crossing  where  he  did, 
and  aa  he  did,  to  require  that  to  be  submitted 
to  the  jury.  The  defendant's  third  prayer, 
asking  the  court  to  take 'the  case  from  the 
Jury  on  the  ground  of  contributory  negligence 
of  the  plaintiff,  was  therefore  properly  re- 
jected. Its  fourth,  fifth,  sixth,  and  seventh 
prayers,  which  were  granted,  fully  instructed 
the  Jury  as  to  plaintiff's  alleged  contribu- 
tory negligence,  and  its  seventh  was  properly 
modified.  Its  eighth,  which  was  also  granted 
with  a  slight  modification,  was  as  favorable 
as  the  defendant  could -expect  or  ask.  The 
ninth  and  tenth  were  properly  rejected,  and 
what  we  have  already  said  will  relieve  ua 
from  discussing  them. 

In  2  Labatt's  Master  ft  Servant  (2d  Ed.) 
8  995,  p.  2668,  the  effect  of  changes  In  the 
parts  of  machines  Is  thus  stated : 

"A  servant  may  recover  damages  tor  an  in- 
jury caused  by  the  removal  or  alteration  of 
some  essential  part  of  a  machine,  when  the  dan- 
ger of  using  it  is  thereby  materially  Increased. 
Hence,  whatever  doctrine  may  be  entertained  as 
to  the  existence  of  a  duty  on  the  part  of  the 
employer  to  keep  dangerous  machinery  covered 
(see  sections  975,  976,  ante),  the  employer  is 
prima  facie  liable  for  an  injury  resultmg  from 
the  entire  or  partial  removal  of  a  cover  which 
had  been  provided.  The  conditions  thus  created 
are  clearly  more  dangerous,  because  misleading, 
than  those  to  which  the  servant  is  exposed  when 
there  has  never  been  a  cover  at  alL  In  such 
cases,  therefore,  the  right  to  maintain  the  ac- 
tion is  complete,  and  can  only  be  defeated  by 
showing  that  he  understood  and  deliberately  en- 
countered the  specific  risks  arising  from  the 
changed  circumstances." 

In  reference  to  the  master's  duty  under 
statutes  relative  to  factories,  the  same  learn- 
ed author  In  volume  5,  i  1866,  p.  5665,  says : 

"It  is  not  sufficient  for  the  master  to  farnish 
the  guards ;  he  must  also  adjust  them ;  and  the 
duty  of  guarding  is  continuous,  so  that  the 
guards  must  be  maintained  as  well  as  furnish^, 
and  kept  in  condition  to  perform  the  service 
contemplated  by  the  statute." 

[6]  It  only  remains  to  consider  the  first 
and  second  exceptions,  which  we  will  briefly 
do.  The  first  was  to  permitting  a  section 
of  the  West  Virginia  Code  to  be  read.  That 
section  Is  as  follows; 

"1.  In  all  manufacturing,  mechanical  and 
other  establishments,  in  this  state,  where  the 
machinery,  belting,  shafting,  gearing,  drums  and 
elevators,  are  so  arranged  and  placed  as  to  be 
dangerous  to  persons  employed  therein,  while 
engaged  in  their  ordinary  duties,  shall  be  safely 
and  securely  guarded  when  possible,  and  if  nut 
possible,  the  notices  of  the  danger  shall  be  con- 
spicuously posted  in  such  establishments,  and 
no  minor  or  female  of  any  age  shall  be  permitted 
to  clean  any  of  the  mill  gearing  or  machinery 
in  such  establishments  while  the  same  ia  ia  mo- 
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tion."    Oode  W.  Ya.  1918,  c.  15H,  g  SO  (aec. 
518). 

As  this  plant  was  in  West  Virginia,  we 
tblnk  it  was  proper  to  admit  that  statute 
in  evidence.  It  is  not  contended  that  the 
plaintiff  could  not  sne  the  defendant  in  this 
state  for  these  injuries,  if  service  on  the  de- 
fendant could  be  had,  as  it  was.  It  might 
materially  affect  the  usefulness  of  such 
a  statute,  if,  whoi  suit  is  brought  in  a  state 
other  than  the  one  where  the  injury  happen- 
ed, the  courts  of  the  former  refused  to  ad- 
mit it  In  evidence.  It  frequently  happens 
that  employes  live  on  one  side  of  a  state 
line  and  work  on  the  other  side,  and  while 
they  can  sue  in  the  state  where  the  accident 
occurred,  they  are  liable  to  be  required  to 
give  security  tof  costs  and  be  subjected  to 
other  inconveniences,  even  if  they  can  fur- 
nish the  security.  It  is  now  very  generally 
acknowledged  that  statutes  of  this  character, 
if  they  were  really  and  bona  fide  passed  for 
the  protection  of  employes,  are  not  only  de- 
sirable for  them,  but  are  in  the  end  bene- 
ficial to  employers  and  the  public,  and  in  a 
country  like  this,  where  there  are  so  many 
different  jurisdictions,  the  courts  of  one  state 
should  be  inclined  to  aid  in  the  enforcement 
of  such  meritorious  statutes  of  another  state, 
at  least  to  the  extent  of  applying  their  pro- 
visions to  suits  for  injuries  sustained  where 
tbe  statutes  are  tn  force,  Of  course  we  do 
not  mean  to  say  that,  if  a  statute  of  one 
state  be  contrary  to  the  policy  adopted  by 
tbe  state  in  which  suit  is  brought  or  is  deem- 
ed  unreasonable  by  the  courts  of  that  state, 
the  latter  must  be  governed  by  it,  but,  where 
such  is  not  the  case,  It  would  seem  to  be 
only  just  to  apply  a  statute  which  presum- 
ably was  read  into  the  contract  of  employ- 
ment or  at  least  was  binding  on  the  parties. 

One  count  of  this  narr.  specially  relies  on 
the  West  Virginia  statute,  and  while,  inde- 
pendent of  that,  there  was  enough  to  go  to 
the  jury  under  the  other  count,  we  are  of 
the  opinion  that  the  West  Virginia  statute 
was  admissible.  Without  quoting  from  au- 
thorities, we  will  refer  to  some  where  the 
question  is  considered.  Boston  &  Maine  R. 
R.  V.  Hurd,  47  G.  C.  A.  616,  108  Fed.  116,  66 
Lk  R.  A.  193;  Christiansen  v.  William  Gra- 
ver Tank  Works,  228  lU.  142,  79  N.  B.  97, 
7  Ann.  Gas.  69;  22  Am.  &  Eng.  Ency.  of 
Law,  1378;   26  Cyc.  1291. 

[7]  There  was  no  error  in  the  second  ex- 
ception. Without  discussing  the  question 
from  other  standpoints,  the  conditions  stated 
by  the  witness,  as  we  understand  them,  are 
not  shown  to  be  the  same  as  at  the  time  of 
tbe  accident  Precisely  what  tbe  sl^e  of  the 
opening  was,  which  the  sack  covered  when 
Bowers  put  his  foot  on  the  conveyor,  is  not 
shown,  but  there  was  evidence  that  the  screw 
forced  his  leg  along  in  the  conveyor  for 
some  distance,  but  what  the  distance  was  la 
not  known.    There  was  no  evidence  that  the 


hole  Into  which  Bowers'  foot  went  was 
larger  than  the  width  of  the  sack,  yet  the 
witness  in  his  experiment  said  he  had  "used 
the  width  of  the  bag  for  an  experiment  (this 
width  was  26  inches),  and  placed  2^  inches 
lime  upon  It;  the  hole  was  longer  than  the 
width  of  tbe  sack."  If  his  object  was  to  show 
that  the  sack  sagged  under  those  circum- 
stances, it  is  very  probable  that  it  did  when 
the  hole  was  longer  than  the  width  of  the 
sack.  There  might  have  been  altogether  dif • 
fei*ent  results  if  he  had  experimented  .with 
a  hole  which  was  luown  to  be  of  the  same 
size  as  the  one  Into  which  plaintiff's  foot 
went  One  of  the  witnesses  said  that  Bow- 
ers' leg  had  pushed  away  a  part  of  the  cover- 
ing on  top  of  the  conveyor.  One  sack  might 
have  been  stiffer  than  the  other,  but  even  if 
the  sack  did  sag  some  before  Bowers  was  hurt, 
unless  he  knew  or  had  some  reason  to  suppose 
there  was  a  sack  or  something  other  than 
the  regular  cover,  he  would  not  likely  have 
observed  the  sagging.  He  and  the  other 
witnesses  who  saw  it  said  they  did  not  no- 
tice that  there  was  a  sack  there  For  this 
and  other  reasons  whlcb  might  be  given,  the 
experiment  conld  not  be  accepted  aa  satis- 
factory, but,  at  any  rate.  It  is  difficult  to  see 
how  it  could  have  had  any  material  effect, 
in  the  face  of  the  positive  evidence  as  to 
tbe  actual  conditions.  Tbe  judgment  wUl 
be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs. 

(lU  Ma.  US) 
BOUilNS  T.  OENTRAL  MAINE  POW- 
ER CO. 

(Supreme  Judicial  Court  of  Maine.     Sept  1. 
1914.) 

1.  Costs    (|   49*)— Demxtbkek— Ovkkbuuko— 
PI.EADINO  Anew. 

Under  Rev.  St  c.  84,  i  35,  providing  that, 
if  a  demurrer  filed  at  the  first  term  is  overruled, 
the  defendant  may  plead  anew  on  payment  of 
costs,  and  that,  after  a  decision  on  the  demur- 
rer has  been  certified  by  the  clerk,  judgment 
shall  be  entered  thereon  nnlees  costs  are  paid 
and  new  pleadings  are  filed  on  or  before  Ae 
second  day  of  the  next  term,  a  defendant  whose 
demurrer  ia  overruled  must  either  pay  or  ten- 
der costs  on  or  before  the  second  day  of  tbe 
next  term,  and,  in  case  of  failure,  his  amended 
pleadings  will  be  stricken  and  judgment  ren- 
dered on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  a  211-216,  217 ;  Dec  Dig.  1 49.*] 

2.  Pleading   ({  2ii9*)— -Demubbeb— Plbadinq 
Over— Waiver  of  Payment  of  Costs. 

A  plaintiff,  by  failing  to  object,  before  ad- 
journment of  court  on  the  second  day  of  the 
term  following  the  one  when  defendant's  de- 
murrer was  overruled,  to  the  filing  of  amended 
pleadings  by  defendant,  does  not  waive  his 
right  to  demand  that,  as  defendant  did  not  pay 
the  costs,  judgment  should  be  rendered  on  the 
demurrer,  because  defendant  has  until  the  end 
of  the  second  day  to  pay  such  costs  and  until 
such  time  plaintiff  cannot  know  whether  de- 
fendant intends  to  mak^  the  payment 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  §f  626-636;   Dec  Dig.  |  239.*]   • 
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3.   DAKAQES     (I    132*)— PiBSORAI.    IlHTTBIKB^ 

Measvsk  of  Damaoeb. 

An  award  of  $4,9(H)  in  favor  of  plaintiff,  a 
young  man  28  years  of  age,  who  earned  $2  a 
day,  to  compensate  him  for  injuries  resnltine 
in  the  loss  of  one  eye  which  had  to  be  removed 
and  the  impairment  of  the  sight  of  the  other, 
is  not  excessive. 

[Ed.  Mote. — For  other  cases,  see  Damages, 
Cent  Dig.  |i  372,  885,  396 ;   Dec  Dig.  |  132.»] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Kennebec  Coimty,  at  liaw. 

Action  by  Harold  C.  Bolllns  against  tbe 
Central  Maine  Povrer  Company.  Judgment 
was  rendered  upon  tbe  overruling  of  defend- 
ant's demurrer,  and  defendant  excepted  and 
moved  for  new  trial.  Exceptions  and  mo- 
tion denied. 

See,  also,  lU  Me.  72,  88  Atl.  86. 

Argued  before  CORNISH.  BIRD,  HALET. 
HANSON,  and  PHILBROOK,  JJ. 

Benedict  F.  Maber,  Harold  H.  Murchle,  and 
Samuel  Tltcomb,  all  of  Augusta,  for  plaintiff. 
Harvey  D.  Eaton,  of  WatervUle,  for  defend- 
ant. 

BIRD,  J.  This  Is  An  action  for  tbe  recov- 
ery of  damages  for  personal  injuries.  It  Is 
here  upon  exceptions  to  the  ordering  of  Judg- 
ment upon  demurrer  and  defendant's  motion 
for  new  trial  upon  tbe  ground  of  excessive 
damages. 

[1]  As  to  the  exceptions:  Upon  the  tacts 
set  out  in  tbe  plalntifTs  bill,  we  think  the  ex- 
ceptions to  the  ordering  of  Judgment  must  be 
overruled.  At  common  law,  when  exceptions 
to  the  overruling  of  a  demurrer  to  the  decla- 
ration were  overruled,  Judgment  on  tbe  de- 
murrer, or  that  plaintiff  recover,  followed 
and  was  final.  Tbe  Legislature,  relaxing  the 
severity  of  the  common  law,  has  provided : 

"If  the  demnrrer  is  filed  at  the  first  term  and 
overruled,  the  defendant  may  plead  anew  on 
payment  of  costs  from  the  time  when  it  was 
filed,  unless  it  is  adjudged  frivolous  and  intend- 
ed for  delay,  in  which  case  jadgment  shall  b« 
entered  at  the  next  term  of  court  in  the  county 
where  the  action  is  pending,  after  a  decision  on 
the  demurrer  has  been  certified  by  the  clerk  of 
the  district  to  the  clerk  of  such  county,  and  not 
before,  judgment  shall  be  entered  on  the  de- 
mnrrer, unless  the  costs  are  paid,  and  the 
amendment  or  new  pleadings  filed  on  the  second 
day  of  the  term."  R.  S.  c.  84,  i  35 ;  State  v. 
Peck,  60  Me.  49& 

A  new  right  is  thus  given,  not  to  the  plain- 
tiff, whose  rights  at  common  law  are  abridg- 
ed, but  to  tbe  defendant  whose  rights  are  en- 
larged upon  his  compliance  with  tbe  condi- 
tions named.  The  defendant  filed  his  new 
pleadings  on  the  first  day  of  the  "next  term," 
but  made  neither  payment  nor  tender  of  the 
costs  upon  either  the  first  or  second  day. 

A  Jury  being  impaneled  for  tbe  trial  of  the 
cause,  plaintiff  moved  on  the  fourth  day  of 
tbe  term  for  Judgment  on  the  demurrer.  To 
the  granting  of  this  motion  tbe  defendant  ob- 
jected because  "there  had  been  no  taxation 
of  costs,  nor  request  for  payment  thereof,  nor 
any  mention  whatever  previously  made  in  re- 


gard to  costs."  The  court  ruled  as  matter  of 
law  that  the  filing  of  the  plea  without  pay- 
ment of  costs  did  not  make  a  good  plea  and 
granted  the  motion.  No  objection  thus  over- 
ruled can  avail.  The  objections  are  based  up- 
on failures  and  omissions  of  defendant  The 
plaintiff  was  under  obligations  to  do  none  of 
the  things  alleged  to  be  undone. 

[2]  The  defendant  argues  that  the  plaintiff 
waived  the  payment  of  cost&  If  this  be  open 
to  defendant  under  bis  bill  of  exceptions,  we 
are  forced  to  conclude  that  there  was  no 
waiver.  Certainly  none  was  expressed,  nor 
do  we  consider  tbat  any  can  be  inferred. 
Wbetber  the  cause  was  to  be  tried  upon  its 
merits  or  only  up<Hi  question  of  damages, 
nothing  was  done  during  the  first  two  days 
of  tbe  term  which  was  not  required  in  tbe 
way  of  preitaratlon  for  trial  iy  court  or  coun- 
sel in  either  event  Until  adjournment  at 
the  end  of  the  second  day  of  the  term  plain- 
tiff could  not  know  if  defendant  bad  forgone 
bis  right  At  the  close  of  tbe  second  day  the 
rights  of  the  parties  were  fixed,  and  we  are 
unable  to  find  in  the  action  of  plaintiff  there- 
after conduct  from  which  a  waiver  of  his 
rights  as  determined  can  be  inferred.  Han- 
scom  y.  Ins.  Co.,  00  Me.  333,  38  Atl.  324,  and 
Haskell  V.  Brewer,  11  Me.  258,  relied  upon  by 
defendant,  seem  to  be  inapplicable  to  the  pres- 
ent case.  There  are  aspects  of  hardship  in 
the  case,  but  to  grant  relief  would  transcend 
tbe  function  of  tbe  court 

[3]  Upon  entry  of  Judgment  upon  the  de- 
murrer, tbe  damages  were  assessed  by  the 
Jury  in  the  sum  of  $4,935,  which  defendant 
Claims  to  be  excessive.  Defendant  offered  no 
evidence.  The  plaintiff  was  at  the  time  of 
his  injury  23  years  of  age  and  earning  In  tbe 
employ  of  defendant  $2  per  day.  Tbe  sight 
of  one  eye  was  destroyed  and  later  the  eye 
was  remold.  The  evidence  indicates  tliat 
his  earning  capacity  has  been  reduced,  tbe 
other  eye  affected,  and  that  annoyance  and 
disfigurement  mnst  be  experienced  througli- 
out  life.  Considering  these  elements  of  dam- 
age in  view  of  his  expectation  of  life,  bis 
pain,  and  expenses,  tbe  court  is  unable  to  say- 
that  the  amount  of  the  verdict  shows  blaa^ 
prejudice,  or  improper  conduct  on  the  part  of 
the  Jury. 

Tbe  exceptions  and  motion  must  therefore 
be  overruled. 

So  ordered. 


(m  He.  6SS) 


PIERCE  T.  COLB. 


(Supreme  Judicial  Court  of  Maine.     Sept.   T. 
1914.) 

Frauo  (S  50*)— DECKrr— BuaDEW  of  Pbook. 

In  an  action  for  deceit  in  the  sale  of  a 
farm,  the  harden  is  on  plaintiff  to  prove  tbe 
misrepresentations  alleged  to  liave  induced  him 
to  purchase,  and  on  bis  failure  to  do  so  be  can- 
not recover. 

lEd.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  II  75-77;  Dec.  Dig.  J60.»] 
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On  Motion  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  George  A.  Pierce  against  Charles 
J.  Cole.   On  motion  for  a  new  trlaL    Granted. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  PHILBROOK, 
JJ. 

Wllliamaon,  Burleigh  &  Mcljean,  of  Augus- 
ta, for  plaintiff.  George  W.  Heaelton,  of 
Gardiner,  for  defendant 

PER  CURIAM.  This  la  an  action  of  deceit 
arising  from  the  sale  of  a  farm  by  the  de- 
fendant to  the  plaintiff.  In  which  the  plaintiff 
alleges  that  the  defendant  misrepresented  the 
amount  of  bay  wblcb  the  farm  cut  In 
1907  and  previous  years,  as  an  Inducement 
to  the  plaintiff  to  buy  the  farm.  This  case 
has  been  tried  twice  and  each  time  contained 
a  very  long  record  Involving,  as  such  cases 
usually  do,  much  conflicting  testimony.  The 
plaintiff  obtained  a  verdict  in  his  favor  at 
each  trial.  The  first  verdict  was  set  aside 
upon  exceptions,  and  the  merits  of  the  case, 
of  coarse,  were  not  considered.  The  case  is 
now  before  us  on  motion  only.  It  would  be 
useless  to  attempt  a  detailed  review  of  the 
evidence  contained  in  this  long  record  of  632 
pages.  The  plaintUTs  action  sounds  in  de- 
celt  It  was  therefore  Incumbent  upon  him 
to  prove  all  the  elements  necessary  to  make 
out  and  sustain  this  form  of  action.  The 
plaintiff's  chief  contention  was  that  the  de- 
fendant made  such  misrepresentations  as  to 
the  quantity  of  hay  in  the  bam  cut  the  year 
he  purchased,  and  as  to  the  quantity  cut  in 
previous  years,  as  to  sustain  in  law  an  action 
of  deceit.  It  was,  of  Course,  the  first  duty  of 
the  plaintiff  to  prove  the  misrepresentations 
claimed.  We  think  be  has  failed  to  do  this. 
His  own  testimony  la  so  contradictory  and 
conflicting  upon  this  vital  point  that  the 
denial  of  the  defendant  of  the  representa- 
tions, as  claimed  by  the  plaintiff,  must  prevail 
In  determining  this  issua  It  appeared  at  this 
trial  of  the  case  that  the  plaintiff,  at  a  trial 
In  the  superior  court  in  1909  Involving  other 
Issues,  but  raising  directly  and  emphatieaUy 
the  representations  made  by  the  defendant 
when  the  plaintiff  purchased  the  farm  of  him, 
denied,  upon  oath,  both  upon  cross  and  direct 
examination  that  the  defendant  made  any 
such  representations,  either  to  himself,  or  to 
his  son  in  his  presence  and  hearing,  as  he 
now  claims.  This  trial  occurred  nearly  four 
years  before  the  present  one,  when  his  recol- 
lection of  what  toolc  place  must  have  been 
fresh  and  clear.  His  testimony  was  certainly 
without  bias  or  prejudice.  We  think  it  should 
have  been  regarded  by  the  Jury  as  sufficient 
to  overcome  the  later  testimony  which  he 
produced  when  he  was  Influenced  by  self- 
interest  to  sustain  his  action  of  deceit  In 
this  connection  it  should  be  noted  that  at  the 
trial  in  the  superior  court,  the  plaintiff  said 
repeatedly  that  he  relied  upon  a  writlns  which 


had  been  given  him  by  Mr.  Stront,  the  agent 
of  whom  he  bought  the  farm  of  the  plaintiff. 
But  the  statement  did  not  contain  such  a  rep- 
resentation as  to  the  quantity  of  hay  In  the 
bam  as  would  sustain  an  action  of  deceit. 
Accordingly,  at  the  present  trial  the  plaintiff 
furnished  the  technical  oral  proof  that  would 
sustain  his  action. 

We  cannot  avoid  the  conclusion,  however,  in 
view  of  the  plaintiff's  voluntary  and  unbiased 
testimony  In  1909,  that  this  evidence  of  the 
son  was  Introduced  to  meet  the  contingency, 
that  the  writing,  as  the  plaintiff  called  it,  was 
not  suSicient  to  sustain  his  action.  The 
plalntUTs  evidence  was  so  fully  contradicted 
by  himself,  and  the  other  testimony  in  the 
case,  that  It  cannot  be  regarded  as  sufficient 
to  sustain  his  verdict.  See  Musgrave  r.  Far- 
ren,  92  Me.  198,  42  Atl.  855. 

Motion  sustained. 

New  trial  granted. 


ttUUe.  m) 
WILSON,   Atty.   Gen.,   ex   reL   HALL  t. 
McCABRON. 

(Supreme  Judicial  Court  of  Maine.     Sept  10, 
1914.) 

1.  Municipal  Cobporations   ({  176*)— City 
MabshaI/— Tbbu  ■  or  Office. 

The  provision  of  Lewiston  city  charter 
that  the  city  council  should  annually,  on  or 
after  the  third  Monday  of  March,  elect  and  ap- 
point all  subordinate  officers  for  the  ensuing 
year,  the  same  to  be  chosen  and  vacancies  filled 
for  the  current  year,  waa  repealed  as  to  the  city 
marshal  by  Sp.  Laws  1878-80,  c.  293,  which 
provides  that  the  city  marshal  shall  be  appoint- 
ed by  the  mayor  with  consent  of  the  aldermen, 
and  shall  hold  office  for  two  years,  and  repeal- 
ing all  inconsiBtent  acta. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  427-440;  Dec.  Kg. 
i  176.*] 

2.  MUNICIPAI.    COBPOBATIONS     ({    183*)— CiTT 
MAaSHAI/—"TKBM. " 

Under  Sp.  Laws  1878-80,  c.  293,  i  1, 
providing  that  the  city  marshal  of  the  city  of 
Lewiston  shall  hold  office  for  two  years,  a  city 
marshal  holds  office  for  the  full  term  of  two 
years  from  his  appointment  whether  appointed 
at  the  beginning  of  one  of  the  successive  pe- 
riods of  two  years  counting  from  the  date  the 
act  became  effective,  or  to  succeed  one  who 
did  not  serve  out  the  full  term,  especially  as 
the  word  "term"  means  a  limited  or  dennite 
extent  of  time,  or  the  time  for  which  anything 
lasts,  and,  when  used  with  reference  to  the 
tenure  of  office,  ordinarily  refers  to  a  fixed  and 
definite  time,  and  is  nsed  in  the  act  to  desig- 
nate a  fixed,  definite  time  that  the  person  ap- 
pointed shall  hold  the  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  472-^81 ;  Dec.  Dig. 
{  183.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6916,  6917.] 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Petition  in  the  nature  of  quo  warranto  by 
Scott  Wilson,  Attorney  General,  on  relation 
of  George  R.  Hall,  against  C.  H.  McCarron. 
On  report.    Petition  dismissed. 
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Aisued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HAT.EY,  HANSON,  and  PHII^ 
BROOK,  JJ. 

Newell  &  Skelton,  of  Lewiston,  tor  relator. 
John  A.  Morrill,  of  Auburn,  and  Louis  J. 
Brtmn,  of  Lewiston,  for  defendant 

HALET,  J.  This  is  a  petition,  in  the  na- 
ture of  quo  warranto,  to  determine  the  title 
to  the  office  of  city  marshal  of  the  city  of 
Lewiston,  and  is  before  this  court  upon  re- 
port 

Prior  to  1880  the  city  marshal,  and  all 
members  of  the  police  force  of  the  city  of 
Lewiston,  were  chosen  for  one  year,  being 
elected  by  the  city  council  on  the  third  Mon- 
day of  March,  or  as  soon  thereafter  as  con- 
venient, and  served  from  the  1st  day  of 
April. 

In  1880  the  Legislature  enacted  chapter 
293  of  the  Private  and  Special  Laws  (187&- 
80),  which  was  approved  by  the  Qovemor  on 
March  16,  1880,  and  took  effect  upon  Its  ap- 
proval by  the  city  council  of  the  dty  of 
Lewiston  prior  to  March  25th  of  that  year. 

Section  1  of  said  act  reads: 

"The  city  marshal,  deputy  marshal,  and  po- 
licemen of  the  dty  of  Lewiston,  shall  here- 
after l^  appointed  by  the  mayor,  by  and  with 
the  advice  and  consent  of  the  aldermen.  The 
city  marslial  shall  hold  his  office  for  the  term 
of  two  years,  and  the  remainder  of  the  police 
force  shall  hold  their  office  for  the  term  of 
three  years:  Providing,  however,  that  the  first 
year  after  this  act  shall  take  effect,  one-tbird 
in  number,  as  near  as  may  be,  of  said  police 
force,  shall  be  appointed  for  the  term  of  one 
year;  one-third  in  number,  as  near  as  may 
be,  shall  be  appointed  for  the  term  of  two 
years,  and  one-tbird  in  number,  as  near  as 
may  be,  shall  be  appointed  for  the  term  of 
three  years,  and  there  shall  be  appointed  each 
year  thereafter,  one-third  in  number,  as  near 
as  may  be,  of  said  police  force;  subject,  bow- 
ever,  after  a  hearini;  to  removal  at  any  time 
by  the  mayor,  by  and  with  the  advice  and  con- 
sent of  the  aldermen,  for  insufficiency,  or  oth- 
er  cause." 

The  police  force  was  organized  under  this 
act  by  appointments  made  March  25,  1S80, 
when  Hillman  Smith  was  appointed  and  con- 
firmed as  city  marshal  for  two  years,  and 
March  20, 1882,  be  was  reappointed  and  con- 
firmed for  two  years.  January  16,  1883,  the 
resignation  of  Hillman  Smith  as  city  marshal 
was  accepted.  On  January  16,  1883,  George 
W.  Metcalf  was  appointed  and  confirmed  to 
fill  the  unexpired  term  of  Hillman  Smith. 
March  12,  1885,  John  French  was  appointed 
and  confirmed  as  city  marshal  for  the  term 
of  two  years  from  April  1,  1884.  March  22, 
1885,  Daniel  Guptll  was  appointed  and  con- 
firmed as  city  marshal  for  two  years.  The 
last  two  appointments  resulted  In  a  petition 
for  a  writ  of  mandamus  by  John  French, 
which  case  is  reported  in  79  Me.  426,  and  is 
relied  upon  by  the  x>etitioner  in  this  case  as 
giving  the  correct  construction  of  the  act 
in  question.  After  said  Guptll  had  served 
out  his  term,  other  marshals  were  appointed 
for  the  term  of  two  years,  were  all  confirmed 
and  served  their  terms  down  to  March  28, 


1910,  when  Arsene  Calller  was  app<toted  city 
marshal  by  the  mayor,  but  his  appointment 
was  rejected  by  the  aldermen.  April  1, 1911, 
Arsene  Calller  was  appointed  and  confirmed 
city  marslial  for  two  years,  and  on  March 
18,  1913,  C.  H.  McCarron,  the  respondent, 
was  appointed  and  confirmed  city  marshal 
for  the  term  of  two  years  from  the  Ist  day 
of  April  of  that  year.  March  31,  1914, 
George  R.  Hall,  the  relator,  was  appointed 
and  confirmed  for  a  term  of  two  years  from 
April  1,  1914. 

[1]  It  is  the  claim  of  the  relator  that  the 
terms  of  office  of  city  marshal  are  succes- 
sive terms  of  two  years  each,  reckoning  from 
the  first  acceptance  of  the  act  and  terminat- 
ing the  last  day  of  March  of  the  even  years, 
regardlesj  of  vacancies  occurring  during  any 
term,  and  that,  such  being  the  case,  Cal- 
Uer's  appointment  of  April.  1,  1911,  legally 
entitled  him  only  to  serve  out  the  unexpired 
term  then  existing ;  that  his  occupancy  after 
March  31, 1912,  was  de  facto  only;  that  the 
office  was  in  law  vacant;  and  that  when 
McCarron  was  appointed  on  March  18,  1813, 
there  remained  to  be  filled  only  the  unexpired 
term  of  two  years  from  April  1, 1912.  When 
the  act  of  1880  was  passed  and  accepted  by 
the  dty  council,  the  charter  provided  that 
the  dty  conndl  should  annually,  on  or  after 
the  third  Monday  of  March,  elect  and  appoint 
all  subordinate  officers  for  the  ensuing  year, 
the  same  to  be  chosen  and  vacandes  filled 
for  the  current  year,  but  that  provision  does 
not  apply  to  the  dty  marshal  of  the  dty,  be- 
cause, by  section  2  of  chapter  293  of  the 
Special  Laws  of  1880,  it  is  provided  that  "all 
acts  and  parte  of  acts  inconsistent  with  this 
act  are  hereby  repealed,"  and,  as  the  act  pro- 
vides that  the  city  marshal  shall  hold  hia 
office  for  the  term  of  two  years,  it  Is  Incon- 
sistent with  the  provisions  of  the  charter 
stating  that  subordinate  officers  shall  l>e 
elected  and  vacandes  filled  for  the  current 
year,  and  we  must  look  to  the  act  of  the 
Legislature  of  1880  in  determining  the  term 
of  office  of  dty  marshal,  whether  appointed 
to  fill  a  vacancy  caused  by  death,  resigna- 
tion, removal,  or  the  refusal  of  the  aldermen 
to  advise  and  consent  to  the  appointment 
of  a  person  to  that  office  by  the  mayor. 

[2]  The  petitioner  claims  that  the  case  of 
French  v.  Cowan,  79  Me.  426,  10  AtL  335,  U 
conclusive  of  the  question  In  issue  in  tbia 
case.  That  was  a  petition  for  a  writ  of  man- 
damus, and  in  that  proceeding  it  was  sousbt 
to  try  out  the  title  to  the  office  of  dty  mar- 
shal of  the  dty  of  Lewiston  by  rival  claltn- 
ante,  under  the  act  of  1880.  The  respondent 
daims  that,  as  that  case  dedded  that  manda- 
mus was  not  the  proper  proceeding  to  try  out 
the  title  of  a  public  office,  the  only  rule  of 
law  declared  in  that  case  was  upon  that 
branch  of  the  case,  and  that  the  case  was  cor- 
rectly decided,  because,  as  the  respondent 
says,  it  is  clear  that  mandamus  was  not  the 
proper  remedy.  It  is  true  that  in  the  opinion 
ttie  court  discussed  the  question  of  when  the 
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tenn  of  office  of  an  Incambent  of  tbe  office  of 
dty  marsbal  begins,  and  rule  that  the  office 
of  city  marshal  begins  the  1st  day  of  April 
of  the  even  year;  but  it  was  not  necessary  to 
decide  that  question  to  dispose  of  the  case, 
and  there  was  a  dissenting  opinion  filed  upon 
that  branch  of  the  case.  And  tbe  respondent 
contends  that,  so  far  as  French  v.  Cowan 
holds,  tbe  term  of  office  of  the  city  marshal 
begins  April  1st  of  the  even  year,  and  con- 
tinues until  the  last  day  of  March  of  the  suc- 
ceeding year;  it  not  being  necessary  for  the 
decision  of  the  case  that  the  question  should 
be  re-examined. 

The  Opinion  of  the  Justices,  61  Me.  602, 
holds  that  Judges  and  registers  of  probate, 
who  are  elected  to  those  offices,  are  entitled 
to  hold  them  for  a  term  of  four  years  from 
the  Ist  day  of  January  next  succeeding  their 
election,  although  their  elected  predecessors 
may  b&ye  vacated  their  offices  before  the  ex- 
piration of  the  full  term  for  which  they  were 
chosen.  The  opinion  shows  the  distinction 
between  the  case  of  a  person  holding  an  of- 
fice for  a  definite  term  and  where  the  office 
holder  is  a  member  of  a  board  whose  terms 
expire  at  different  times,  and  holds  that  tbe 
court  of  county  commissioners  consists  of  a 
board  of  officers,  the  election  of  whom  was  so 
fixed  by  law  as  to  occur  upon  different  years. 
There  was  to  l>e  an  annual  election  of  one  of 
its  members.  The  mere  expiration  of  time 
did  not  and  could  not  leave  the  court  vacant 
Vacancies  might  occur  In  the  board  by  death 
or  resignation.  To  meet  this  contingency,  and 
still  preserve  the  annual  election  of  one  of 
its  members,  the  statute  provided  for  a  choice 
to  fill  the  place  that  was  vacant,  explaining 
the  Opinion  of  the  Justices  in  50  Me.  608. 

The  case  of  Hale  v.  Brown,  59  N.  H.  555, 
47  Am.  Rep.  224,  cited  in  French  T.  Cowan, 
was  an  action  of  assumpsit  in  which  a  con- 
tractor sought /to  enforce  a  lien  upon  timber 
and  lumber  that  the  complainant  had  cut  and 
hauled  by  himself  and  servants  In  his  employ, 
and  it  was  sought  to  enforce  the  Uen  both 
for 'his  services  and  of  the  men  in  bis  employ, 
and  does  not  bear  upon  the  question  in  issue 
in  this  case. 

In  People  v.  McGlave,  99  N.  X.  83,  1  N.  E. 
235,  Cited  in  French  v.  Cowan,  the  question 
in  issue  was  the  term  of  office  of  a  person 
appointed  as  police  commissioner  of  the  city 
of  New  York.  Section  25  of  the  act  (Laws 
1873,  c.  335)  in  question— 
"vested  in  the  mayor  the  power  to  nominate 
and,  with  the  consent  of  the  board  of .  alder- 
men, to  appoint  heads  of  departments  and  all 
commissioners,  inclnding  the  commissioners  of 
police  (with  certain  exceptions  not  material 
here),  but  provided  that  the  officers  of  all  such 
heads  of  departmeuts,  and  persons  other  than 
those  first  appointed,  shall  commence  on  the 
first  da;  of  May,  but  tbe  beads  of  departments, 
consisting  of  a  board  of  commissioners  first 
appointed  after  the  passage  of  this  act  shall, 
except  as  herein  otherwise  expressly  provided, 
l>e  two,  four  and  six  years,  respectively,  and 
the  board  of  commissioners  of  police  first  ap- 
pointed as  aforesaid,  shall  hold  their  offices, 
one,   two,   three  and   four   years,   respectively. 


Tbe  person  first  appointed  shall  take  office  on 
the  expiration  of  the  term  of  office  of  the  pres- 
ent incumbent,  and  further  provided  any  nom- 
ination or  election  to  fill  any  vacancy  which 
shall  hereafter  occur  by  reason  of  the  expi- 
ration of  the  term  of  one  officer,  or  from  any 
other  cause,  and  which  shall  not  be  created 
by  anything  in  this  act  providing  for  the  ter- 
mination of  the  term  of  office  of  any  person, 
or  persons,  now  in  office,  shall  be  made  to  the 
board  of  aldermen  within  ten  days  from  the 
day  of  the  date  of  any  such  vacancy,  and  any 
person  who  shall  be  appointed  to  fiU  any  such 
vacancy  shall  hold  his  office  for  the  unexpired 
term  of  his  predecessor." 

The  court  say: 

"This  clause  places  it  beyond  doubt  that  an 
appointee  to  fill  a  vacancy  caused  by  the  death, 
resignation,  or  removal  of  an .  incumbent  dur- 
ing bis  term,  holds  only  for  tbe  remainder  of 
such  term  or  period,  which,  of  course,  may  be 
much  less  than  six  years." 

In  that  case  the  act  expressly  provided 
that  a  person  appointed  to  fill  a  vacancy 
should  only  hold  for  the  unexpired  term, 
while  the  act  of  the  Legislature  of  1880,  now 
under  consideration,  does  not  contain  any 
such  language,  but  does  provide  that  the  city 
marshal  shall  hold  his  office  for  the  term  oi 
two  years,  which  is  clearly  distinguishable 
from  the  New  York  case,  as  is  the  case  of 
State  V.  Mayor  of  La  Porte,  28  Ind.  248,  in 
which  case  the  act  of  incorporation  provided 
"that,  after  the  first  general  election,  said  of- 
ficers shall  respectively  hold  their  offices  for 
two  years  each,"  and  tliat  annually  there 
shall  be  chosen,  by  the  legal  voters  of  their 
respective  wards,  "one  councilman  •  •  ♦ 
to  be  determined  by  lot  at  the  first  regular 
meeting  after  the  election,  shall  hold  his  office 
for  two  years,  and  the  other,  to  be  determined 
in  like  manner,  shall  hold  his  office  for  four 
years;  and  biannually  thereafter,  one  coun- 
cilman shall  be  elected  by  the  voters  of  each 
ward";  and  the  court  held  the  evident  intent 
of  the  section  cited  was  that  only  one  council- 
man for  each  ward  should  be  elected  every 
two  years  for  a  period  of  four  years,  not  the 
case  of  an  officer  appointed  to  the  office  for 
a  definite  term,  but  the  case  of  one  member 
of  a  board  going  out  of  office,  and,  as  it  was 
the  evident  intent  of  the  Legislature  that  it 
shall  be  a  continuing  board,  it  Is  clearly  dis- 
tinguishable from  this  case,  as  clearly  ex- 
plained in  the  Opinion  of  the  Justices,  61  Me. 
602,  holding  that  Judges  and  registers  of  pro- 
bate are  appointed  to  hold  their  offices  for  the 
term  of  four  years,  in  the  following  language: 

"It  will  be  perceived  that  no  other  limita- 
tions than  four  years  is  imposed,  except  in  the 
case  of  executive  appointments.  This  term 
seems  to  be  a  fixed  and  positive  term  attached 
to  an  election.  The  only  mode  of  permanently 
tilling  the  office,  however  it  becomes  vacant,  is 
by  election,  in  which  case  the  Constitution 
says  they  shall  hold  their  office  for  four  years. 
These   provisions   are  clear  and  unambiguous." 

There  is  no  provision  of  the  law  of  1889  to 
fill  the  office  of  city  marshal  of  Lewiston,  ex- 
cept by  the  mayor  and  aldermen  of  the  city, 
and  the  law  states,  in  clear  and  unambiguous 
language,  that  the  marsbal  shall  hold  his  of- 
fice for  the  term  of  two  years.    There  is  no 
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different  rule  of  construotion  of  tbat  act  of 
the  Legislature  than  of  tbe  Constltntion; 
tbey  botb  speak  in  clear  and  unambiguous 
language. 

The  petition  urges  upon  our  attention  the 
case  of  Baker,  Governor,  ▼.  Elrk,  33  Ind.  523, 
but  an  examination  of  the  case  shows  that  It 
Is  not  a  similar  case  to  the  case  at  bar,  and 
that  the  principles  of  law  governing  the  case 
are  the  same  that  this  court  applied  to  the 
board  of  county  commissioners.  In  that  case 
the  question  was  when  the  term  of  oflSce  of 
one  member  of  the  board  of  prison  directors 
began,  and  the  court  uses  this  language: 

"It  Is  very  manifest  that  the  term  of  office 
of  a  prison  director,  as  fixed  by  the  above  law, 
after  the  eipiration  of  the  term  of  office  of  the 
person  first  elected,  is  for  a  period  of  four 
years.  It  is  equally  plain  that  the  object  of 
the  Legldature  in  providing  that  one  of  the 
directors  first  elected  under  this  law  should 
serve  for  two  years,  and  that  two  of  them 
should  serve  for  four  years,  was  to  prevent  the 
directors  from  all  going  out  of  office  at  the 
same  time." 

The  same  question  In  this  case  was  passed 
upon  In  Smith  v.  Oosgrove,  71  Vt  196,  44  Att 
73,  and  the  case  is  so  similar  that  we  quote: 

"Section  216  of  the  charter,  as  amended  by 
the  act  of  1896,  provides  for  a  regular  police 
force  for  the  city,  consisting  of  a  chief  of  pohce, 
who  shall  be  appointed  by  the  mayor  and  shall 
hold  his  office  for  three  years,  unless  sooner 
removed,  and  such  number  of  other  poUce  offi- 
cers as  the  mayor  shall  deem  necessary  for  the 
welfare  of  the  city,  who  shall  hold  office  for  such 
term,  not  exceeding  three  years  nor  less  than 
one  year,  as  shall  be  desienated  by  the  mayor  in 
his  appointment.  By  this  section  it  is  clear 
that,  whenever  a  chief  of  police  is  first  appoint- 
ed, under  the  charter,  he  holds  his  office  for 
three  years  from  the  date  of  his  appointment, 
unless  sooner  removed;  and  we  look  in  vain 
for  any  authority  in  the  charter,  as  made  to 
read  by  the  act  of  1896,  for  appointing  a  chief 
of  police  for  a  shorter  period.  Section  277  of 
the  act  provides,  in  part,  that  the  city  officials 
holding  office  therein  under  and  by  virtue  of 
the  general  law  of  the  state,  or  the  acts  or  parts 
of  acts  thereby  amended  or  repealed,  shall  hold 
office  till  the  expiration  of  their  current  term. 
•  •  •  When  it  becomes  necessary  to  appoint 
a  chief  of  police  under  the  new  charter  by  rea- 
son of  death,  removal,  resignation,  or  to  fill  the 
place  of  one  whose  term  has  expired,  the  ap- 
pointee holds  his  office  for  three  years  from 
the  date  of  his  appointment,  unless  sooner  re- 
moved. The  language  of  this  section  is  plain 
and  unmistakable,  and  there  is  nothing  in  the 
charter  relating  to  the  filling  of  a  vacancy  in 
the  office  of  chief,  or  appointment  to  that  of- 
fice, that  in  any  way  limits  or  qualifies  its  pro- 
visions. The  charter,  as  amended  by  the  act 
of  1896,  does  not  fix  the  time  when  the  term  of 
office  of  the  chief  of  police  shall  commence. 
It  only  provides  for  his  appointment,  and  that 
he  shall  hold  the  office  for  three  years,  unless 
sooner  removed.  In  the  absence  of  any  provi- 
sion of  the  charter  fixing  the  time  when  his 
term  shall  commence,  it  must  be  held  that  his 
term  begins  when  he  is  appointed  and  qualified, 
and  continues  for  three  years,  unless  he  be  soon- 
er removed.  When  a  statute  creates  an  office 
.and  provides  that  it  shall  be  filled  by  election  or 
appointment  for  a  term  of  years,  and  is  silent 
in  regard  to  when  the  term  shall  commence, 
and  makes  no  special  provision  for  filling  a  va- 
cancy in  the  office  or  respecting  the  term  for 
\yhich  one  appointed  to  fill  a  vacancy  shall  hold 
the  office,  and  there  are  no  general  provisions 
of  the  statute   that  are  applicable,   there  are 


no  gronnds  for  Inferring  an  exception  in  case 
of  a  person  elected  or  appointed  to  the  office 
when  it  has  become  vacant  by  reason  of  the 
death,  resignation,  or  removal  of  his  predeces- 
sor." 

The  court  dtes  People  v.  Oreen,  2  WeaA. 
(N.  Y.)  266,  CroweU  v.  Lambert,  9  Minn.  283 
(Gil.  207),  People  T.  Burbank,  12  CaL  878, 
People  V.  Townsend,  102  N.  Y.  480,  7  N.  B. 
360,  and  Sansbnry  v.  Middleton,  11  Md.  296, 
as  holding  to  the  same  effect 

In  Winter  T.  Sayie,  118  Ala.  upon  page  61, 
24  South.  98,  McCleUan,  X,  says : 

"For  what  the  Legislatare  has  done,  as  dearly 
shown  by  the  act,  is  this:  They  have  provided 
that  each  incumbent  by  executive  and  sena- 
torial appointment  shall  hold  his  office  for  six 
years,  not  that  each  term  shall  endure  for  six 
years  (the  word  'term'  is  not  used  in  the  act, 
except  in  reference  to  the  then  incumbent  who 
was  in  for  a  fixed  term  of  six  years),  not  tliat 
the  incumbency  of  the  office  shall  be  divided  in- 
to terms  of  six  years  each,  but  that  each  judge 
so  appointed  shall  be  entitled  to  hold  the  office 
for  tnat  period.  The  Legislature  could  not 
make  him  oold  it  for  titit  period ;  it  could  not 
keep  him  from  dying  or  resigning;  but  it  could 
secure  to  him  the  right  to  hold  for  that  length 
of  time  if  he  chose,  and  lived,  to  exercise  it 
And  that  Is  what  they  have  done  and  all  they 
intended  to  do  in  this  statute.  •  •  •  They 
have  not  marked  the  office  off  into  fixed  terms 
•  •  •  of  election  with  equal  periods  between. 
They  have  secured  to  the  Incumbent  the  right 
to  serve  for  a  given  period.  If  he  serves  that 
period,  it  is  all  well  and  good.  If  be  dies,  or 
resigns,  or  Is  removed,  the  period  ceases;  and 
the  appointee  who  comes  after  him  takes  for 
a  like  period,  not  for  so  much  of  the  time  his 
predecessor  was  entitled  to  hold  as  he  did  not 
m  fact  hold,  but  for  the  full  period  of  six  years 
Initiated  upon  his  confirmation  by  the  Senate." 

In  Hoke  v.  Eichle,  100  Ky.  66,  37  S.  W. 
266,  38  S.  W.  132,  it  was  held  that  where  by 
statute  an  inspector  of  illuminating  oil  "shall 
remain  in  office  for  four  years,"  and  the  in- 
cumbent dies  during  that  period,  the  appoint- 
ment of  his  successor  is  only  for  the  nnex* 
pired  part  of  the  term,  and  not  for  a  full 
term  of  four  years,  although  the  order  of  ap- 
pointment 80  recited.  The  opinion  In  the 
above  case  cites  no  cases  to  support  the  posi- 
tion taken  by  the  court,  and  It  says,  "It  is 
conceded  that  the  apparent  weight  of  au- 
thority is  against  the  conclusion  we  have 
reached,"  and  quotes  from  Troop  on  Public 
Officers,  I  319 : 

"The  authorities  are  not  entirely  barmonions 
respecting  the  duration  of  the  term  of  an  officer 
elected  by  the  people  or  appointed  by  the  Gov- 
ernor, or  some  other  officer  or  board  of  officers, 
to  fill  a  vacancy,  where  the  Constitution  has 
failed  to  specify  the  duration  of  bis  term,  or 
where  a  provision  upon  that  subject  is  of  doubt- 
ful construction ;  but  the  weight  of  authorities 
is  decidedly  in  mvor  of  the  proposition  that  a 
person  so  chosen  holds  for  a  full  term,  and  not 
merely  for  the  unexpired  term  of  his  predeces- 
sor's term." 

It  is  to  be  noticed  that  in  the  above  case 
the  court  said: 

"We  have  concluded,  though  with  some  hesita- 
tion, that  the  apparent  purport  of  the  peculiar 
language  of  the  statute  must  yield  to  the  gen- 
eral legislative  purpose  prevalent  in  this  state." 

The  following  cafes  are  to  the  same  effect 
as  the  Opinion  of  the  Justices,  61  Me.  602: 
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Attorney  General  ▼.  Brnnst,  3  Wis.  787;  Peo- 
ple V.  Contant,  11  Wend.  (N.  Y.)  182;  Keys 
T.  Mason,  3  Sneed  (Tenn.)  6. 

In  If echem  on  Public  OfBcen,  S  886,  It  Is 
stated: 

"The  statutes  creating  public  officers  usually 

grescribe  the  limita  of  the  terms  provided  for, 
zing  the  dates  at  which  they  will  begin  and 
end.  The  date  of  the  commencement  of  the  term 
is  ordinarily  fixed  for  some  appreciable  period 
after  election  or  appointment,  in  order  to  give 
the  newly  chosen  officer  time  to  arrange  his 
affairs  and  to  qualify  in  the  manner  prescribed. 
Where,  however,  no  time  is  fixed,  the  term  will 
begin  on  the  date  of  the  election  in  the  case  of 
an  elective  officer,  and  at  the  date  of  appoint- 
ment where  the  officer  Is  appointed." 

The  words  of  the  act  of  1880,  in  fixing  the 
term  of  the  office  of  marshal,  are:  "The  city 
marshal  shall  bold  his  office  for  the  term  of 
two  years." 

In  State  t.  TalUnan,  24  Wash.  426,  page 
430,  64  Pac.  759,  760,  the  court,  in  discussing 
the  meaning  of  the  word  "term,"  as  applied 
to  an  office,  says : 

"  'Term,'  as  applied  to  time,  signifies  a  fixed 
period,  a  determined  or  prescribed  duration.  A 
term  of  office  is  a  fixed  period  prescribed  for 
holding  office.  People  v.  Brundage,  78  N.  I. 
403.  The  word  'tenn,'  when  used  with  reference 
to  the  tenure  of  office,  ordinarily  refers  to  a 
fixed  and  definite  time.  Mecbem,  Public  Officers, 
I  388.  In  fact,  the  expression  'term  of  office' 
so  clearly  defines  itself,  the  words  used  are  so 
well  understood,  and  their  meaning  so  generally 
accepted,  that  it  is  nseless  to  attempt  to  fur- 
ther defiine  it" 

Webster's  Dictionary  defines  "term"  "as 
a  limited  or  definite  extent  of  time;  the  time 
for  which  anything  lasts,  as  a  term  of  five 
years,  the  term  of  life,  a  presidential  term." 

If  the  marshal  shonld  die,  resign,  or  be  re- 
moved one  week  before  his  term  expired,  if 
the  petitioner's  contention  is  right,  then  his 
Buccessor,  if  appointed  within  the  week,  would 
only  hold  the  office  for  the  balance  of  the 
week,  although  the  statute  under  which  be 
was  appointed  expressly  states,  "The  dty 
marshal  shall  hold  his  office  for  the  term  of 
two  years."  He  could  not  have  beld  it  before 
bis  appointment,  and  during  the  legal  term  of 
his  predecessor.  If  we  give  to  the  language 
of  the  act*  the  obvious  import  of  the  words, 
the  ordinary  popular  significance  of  which  is 
that  the  marshal  holds  his  office  for  the  term 
of  two  years  from  his  appointment,  if  he  so 
long  live,  unless  he  resigns,  is  removed,  or  the  i 
Legislature  changes  the  law. 

The  word  "term"  used  in  the  act  of  1880, 
describing  the  term  of  the  city  marshal,  was 
used  to  designate  a  fixed,  definite  period  of 
time  that  a  person  appointed  to  the  office 
shonld  hold  the  office. 

In  French  t.  Cowan,  in  discussing  the  ques- 
tion of  successive  terms,  the  court  considered 
both  the  office  of  marshal  and  of  police  of- 
llcers,  as  if  their  terms  were  the  same,  as 
appears  from  the  following  from  page  433  of 
79  Me.,  page  338  of  10  Atl.: 


"In  th$  case  before  us,  the  statute,  it  is  true, 
does  not  designate  any  definite  point  of  time 
from  which  the  terms  of  the  several  officers 
therein  mentioned  shall  commence.  Yet  the  evi- 
dent purpose  of  the  statute  requires,  for  the 
police  force  at  least,  that  a  definite  time  be 
fixed  from  which  the  several  terms  sliall  l)egin." 

And  at  page  433  of  79  Me.,  at  page  337  of 
10  Atl.,  the  opinion  reads: 

"If  we  were  to  rive  any  other  construction  to 
this  statnte  in  relation  to  commencement  and 
duration  of  the  terms  of  office  of  the  tiarshal 
and  the  policemen  the  terms  of  service  of  the 
appointees  might  soon  t>ecome  such  as  to  en- 
tirely destroy  the  force  of  the  provision  that 
one-third,  as  near  as  may  l>e,  shall  be  appoint- 
ed each  year." 

While  the  above  statement  as  to  the  police 
officers  may  he  the  accurate  interpretation 
of  the  law  as  to  those  officers,  it  is  not  ap- 
plicable to  the  office  of  dty  marshal,  which, 
by  the  statute,  is  for  a  fixed  and  definite 
term  of  years.  There  is  nothing  in.  the  act  of 
1880  providing  that  one  appointed  city  mar- 
shal to  succeed  one  who  had  not  served  a 
full  two  years  shall  only  serve  ont  the  unex- 
pired term  of  bis  predecessor. 

The  opinion  does  not  notice  the  distinction 
between  the  terms  of  "office  of  the  city  mar- 
shal," which  is  for  a  fixed  and  definite  term, 
with  authority  in  the  appointing  power  to  fill 
a  vacancy  in  tbe  office  by  appointment,  and 
that  in  the  office  of  policemen,  who  are  mem- 
bers of  a  continuing  board  of  public  officers, 
and  tbe  plain  intent  of  tbe  act  being  that 
one-third  of  the  members  of  tbe  police  officers 
should  be  appointed  each  year,  so  that  al- 
ways tbe  board  should  consist  of  at  least  two- 
thirds  of  experienced  officers,  a  distinction 
fuUy  explained  in  the  Opinion  of  the  Justices, 
61  Me.  602.  As  the  act  of  1880  provides  that 
tbe  city  marshal  shall  hold  bis  office  for  the 
term  of  two  years,  and  does  not  provide  that 
the  person  appointed  to  that  office  to  succeed 
one  who  did  not  serve  out  tbe  full  term  for 
which  be  was  appointed,  shall  serve  only  tbe 
unexpired  term  of  his  predecessor,  tbe  plain 
and  obvious  meaning  of  tbe  act,  as  well  as 
tbe  weight  of  authority,  is  that,  whenever 
there  is  a  vacancy  caused  by  death,  removal, 
resignation,  or  the  failure  of  tbe  mayor  to 
appoint,  or  tbe  board  of  aldermen  to  con- 
firm an  appointment;  to  that  position,  there 
is  a  vacancy  in  the  office  and  not  in  the  term, 
and  that,  when  Arsene  Calller  was  appoint- 
ed and  confirmed' as  city  marshal  on  April  1, 
1911,  he  was  entitled  to  bold  tbe  office,  by  vir- 
tue of  that  appointment,  for  tbe  term  of  two 
years  from  bis  appointment  (that  is,  to  April 
1,  1913),  and  when  the  respondent  was  ap- 
pointed city  marshal  and  confirmed  March 
18,  1913,  for  the  term  of  two  years  from  tbe 
1st  day  of  April,  1913,  be  became  entitled  to 
bold  the  office  for  tbe  full  term  of  two  years 
(tbat  is,  to  April  1, 1916),  and  tbe  respondent 
is  entitled  to  Judgmmt. 

Petition  dismissed,  with  costs. 
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(112  Me.  192) 

HOVET   T.    BEMj. 

(Supreme  Judicial  Court  of  Maine.     Sept  12, 
1914;) 

1.  BEFEREnOK      (J       99*)— SCOPB— POWKBS       OX 

Beferex. 

Where  a  rule  of  reference  contains  a 
stipulation  that  the  judgment  rendered  on  the 
referee's  report  shall  be  final  and  conclusive, 
the  referee  has  full  power  to  decide  all  ques- 
tions of  law  and  fact,  and  in  the  absence  of 
fraud,  prejudice,  or  mistake  on  the  referee's 
part,  to  which  objections  must  be  raised  when 
the  report  is  offered  for  acceptance,  the  deci- 
sion is  final. 

[Ed.  Note. — ^For  other  cases,  see  Beference, 
Cent  Dig.  §§  148-156;   Dec.  Dig.  i  99. •] 

2.  Befbbence  ({  100*) — Submission. 

Though  a  rule  of  reference  provided  that 
the  judgment  rendered  on  the  referee's  report 
should  be  final  and  conclusive,  it  was  nev- 
ertheless proper  for  the  referee,  in  advising  a 
judgment  for  plaintiff,  to  reserve  to  defendant 
a  right  of  exception  in  order  that  questions  of 
law  might  be  submitted  to  the  Supreme  Judi- 
•  oial  Court. 

[Ed.  Note. — For  other  cases,  see  Beference, 
Cent  Dig.  H  167-168;    Dec.  Dig.  i  100.  •] 

3.  Appeal  and   Ebrob   (|   1018*>— Eevibw— 
Findings— ExcEPTiow. 

Where  there  is  evidence  to  support  the 
findings  of  fact  of  a  referee,  and  his  findings 
of  fact  support  his  conclusions  of  law,  neither 
are   subject  to   exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4006,  4007;  Dec.  Dig. 
«  1018.»] 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Ivory  A.  Hovey  against  Bum- 
bam  J.  Bell.  A  judgment  was  rendered  In 
favor  of  plaintiff  on  a  referee's  report,  and 
defendant  brings  exceptions.    Overruled. 

Argued  before  SAVAGE,  0.  J.,  and  HAL- 
EY, HANSON,  and  PHILBEOOK,  JJ. 

Harry  M.  Brlggs  and  Willard  S.  Lewin, 
botb  of  Houlton,  for  plaintiff.  Shaw,  Bur- 
leigh &  Shaw,  of  Houlton,  for  defendant. 

PHILBBOOK,  J.  This  Is  an  action  In  as- 
sumpsit on  the  following  account  annexed: 

Bumham  J.  Bell,  to  Ivory  A.  Hovey,  Dr. 
1911,  June  1. 
To  222  barrels  of  potatoes,   sold  and 

delivered  you  at  $1.00  per  bbl $222  00 

To  interest  since  due  and  demanded..       23  00 


$245  00 
The  cause  was  sent  to  at  referee  who  re- 
ported as  follows: 

"In  this  case  I  find  as  a  matter  of  fact  that 
Ivory  A.  Hovey,  the  plaintiff,  was  a  bona  fide 
lessee  of  Ulmont  H.  Hovey,  of  the  five  acres 
which  he  claims  to  have  planted  to  potatoes 
upon  the  Pennington  farm,  and  that  the  200 
barrels  of  potatoes  harvested  by  him  there- 
from were  his  property,  as  between  him  and 
liis  son,  tjlmont.  In  other  words,  I  find  that 
the  plaintiff's  claim  was  not  a  fraudulent  one 
!<et  up  for  the  purpose  of  preventing  these  po- 
tatoes from  becoming  an  asset  of  Ulmont's 
bankrupt  estate. 

"But  as  a  matter  of  law  the  defendant  claims, 
even  admitting  the  plaintiff's  good  faith,  that 
the  title  is   prevented  from   vesting  in  him   by 


the  terms  of  the  lease,  which  'reserved  the  ti- 
tle to  said  crops  to  secure  the  payment  of  the 
said  rent,'  etc.  Under  this  reservation  the 
defendant  contends  that  all  the  crops  by  whom- 
soever cultivated  became  the  property  of  the 
lessor,  George  L.  Pennington,  through  whom 
the  defendant,  though  nominal,  derived  hia  ti- 
tle. 

"The  defendant  further  contends  that  the 
fact  that  the  plaintiff  was  sublessee,  without  the 
written  consent  of  the  lessor,  as  required  by 
the  terms  of  the  lease,  left  the  plaintiff  without 
any  rights  greater  than  those  of  the  lessee, 
Ulmont.  Upon  this  contention  I  &id  two 
things:  First,  that  the  lessor  had  no  knowl- 
edge of  the  operation  of  the  plaintiff  as  sub- 
lessee ;  and,  second,  that  the  lessor  had  «io  ti- 
tle to  the  premises  when  he  executed  the  lease 
to  the  lessee,  Ulmont 

"Without  going  into  further  details,  I  rule 
as  a  matter  of  law,  upon  the  facts  found,  that 
the  plaintiff  !s  entitled  to  recover  the  sum  of 
.11245,  and  interest  from  the  date  of  the  writ 
Upon  this  ruling  I  reserve  the  right  of  excep- 
tion to  the  defendant." 

Upon  motion  of  plaintiff's  counsel  the 
justice  at  nisi  prlus  acceptefl  the  report  and 
ordered  judgment  for  the  plaintiff.  There- 
ui>on  the  defendant  presented  the  following 
bill  of  exceptions,  which  was  allowed,  and 
the  case  is  before  us  upon  these  exceptions: 

"The  referee  found  the  facts  upon  hearing, 
which  are  set  forth  in  bis  finding  and  ruled, 
as  a  matter  of  law.  that  upon  the  facts  found, 
the  plaintiff  is  entitled  to  recover. 

"Ilie  report  was  submitted  to  the  court  and 
the  presiding  justice  ruled  that  the  ruling  of 
the  referee  was  right,  and  ordered  judgment 
for  plaintiff,  upon  the  report,  to  which  ruling 
and  order  of  the  presiding  justice  the  de- 
fendant excepts,  and  prays  that  the  excep- 
tions may  be  allowed. 

"The  finding  of  the  referee  is  made  a  part  of 
the  bill  of  exceptions." 

The  record  presented  to  this  court  consists 
only  of  copies:  (1)  Of  the  writ;  (2)  of  a 
lease  from  George  L.  Pennington  to  Ulmont 
H.  Hovey  of  a  certain  piece  of  land  in  Houl- 
ton; (3)  of  a  paper  signed  by  said  Penning- 
ton acknowledging  receipt  from  Bumham  J. 
Bell,  the  defendant,  of  $222,  "the  same  being 
the  value  of  222  barrels  of  potatoes  raised 
on  land  leased  by  me  to  one  Ulmont  Hovey, 
and  sold  to  said  Bell  by  Ivory  A.  Hovey,  the 
title  to  which  said  potatoes  are  in  dispute," 
the  paper  also  containing  an  ag];^ment  by 
Pennington  to  hold  Bell  harmless  from 
loss  by  reason  of  the  claim  of  any  other  per- 
son to  the  proceeds  of  the  potatoes;  (4) 
copy  of  rule  of  reference;  (5)  copy  of  find- 
ings of  the  referee;  (6)  bill  of  exceptions. 
In  the  plaintiff's  brief  he  says  that  the  evi- 
dence given  before  the  referee,  "though 
taken  by  a  stenographer.  Is  not  before  this 
court,"  and  no  such  evidence  is  contained  in 
the  record. 

[1, 2]  The  rule  of  reference  contains  the 
stipulation  that  judgment  rendered  on  the 
report  of  the  referee  shall  be  final  and  con- 
clusive, and  the  law  is  well  settled  that  in 
such  a  case  the  referee  has  fuU  power  to 
decide  all  questions  .arising,  both  of  law 
and  fact,  and  in  the  absence  of  fraud,  prej- 
udice, or  mistake,  on  the  part  of  the  referee, 
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objections  to  which  should  be  made  when  the 
report  is  offered  for  acceptance,  his  decision 
is  flnaL  Piscataquis  Savings  Bank  t.  Her- 
rlck,  100  Me.  494,  62  Atl.  214;  Armstrong  t. 
Munster,  103  Me.  29,  67  Atl.  573.  The  pow- 
ers of  the  referee  were  unrestricted.  The 
whole  case,  both  as  to  law  and  fact,  was 
submitted  to  his  determination.  Hooper  t. 
Taylor,  39  Me.  224.  In  the  case  at  bar  the 
referee  did  not  exercise  his  full  powers,  for, 
by  reserving  right  of  exception  to  the  de- 
fendant, he  virtually  gave  the  defendant  an 
opportunity  to  submit  questions  of  law  to 
this  court  This  course  was  legitimate  and 
proper.  Hooper  v.  Taylor,  supra.  The  dif- 
ficulty here  is  to  ascertain  precisely  what 
questions  of  law  are  properly  presented  by 
the  bill  of  exceptions. 

[3]  There  are  several  findings  by  the  reit- 
eree.  He  finds  as  matter  of  fact  that  Ivory 
A.  Hovey  was  a  bona  fide  lessee  of  Ulmont 
H.  Hovey.  This  finding  is  not  exceptionable 
if  there  is  any  evidence  to  support  it.  Pal- 
mer's Appeal,  110  Me.  441,  86  Ati.  919.  In 
the  case  at  bar  no  report  of  the  evidence  is 
furnished,  except  as  above  stated,  and  we 
find  nothing  in  such  as  Is  furnished  that  wUl 
warrant  this  exception  being  sustained. 
After  stating  certain  legal  claims  made  by 
defendant,  the  referee  finds  that  the  lessor 
had  no  knowledge  of  the  operation  of  the 
plaintiff  as  sublessee,  and  that  the  lessor 
had  no  title  to  the  premises  when  he  execut- 
ed the  lease  to  Ulmont.  These  seem  to  be 
findings  of  fact,  and  for  reasons  Just  given 
are  not  exceptionable.  E^ally  the  referee 
rules  "as  a  matter  of  law,  upon  the  facts 
found,  that  the  plaintiff  is  entitled  to  re- 
cover," and  upon  this  ruling  reserves  the 
right  of  exception  to  the  defendant  Here 
again  it  wonid  appear  that  in  order  to  sus- 
tain his  exceptions  the  defendant  must  show 
that  the  findings  of  fact  by  the  referee,  as 
preliminary  to  his  ruling  of  law  based  upon 
those  facts,  are  not  sustained  by  any  evi- 
dence. The  burden  at  this  point  is  upon 
the  defendant  Bawson  v.  Hall,  66  Me.  142. 
In  our  opinion  the  burden  has  not  been  sus- 
tained, and  the  entry  must  be: 

Exceptions  overruled. 

(»e  p».  4»)      •=== 
KOPOCHIK  V.  PENNSYLVANIA  COAL  00. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

NXOLIOKNCS    (I   136*)— IlTJtJBT  TO   LiCBRBXi: — 
QtTESTION    FOB    JtTBT— EVIDKNCB. 

Where,  in  an  action  for  injuries  from  being 
■truck  by  a  car  on  defendant's  private  railroad, 
maintained  in  an  indoaure  surroonded  by  a 
high  fence  containing  gates  throagh  which  it 
wag  necessary  to  pass  to  reach  defendant's  of- 
fice, it  appeared  that  plaintiff  went  to  such  of- 
fice seekinfT  work  and,  under  the  directions  of 
the  foreman,  examined  certain  places  in  the 
mine  at  which  he  might  work,  and  was  return- 
ing home  over  the  crossing  at  the  time  of  his 
injury,  and  the  testimony  was  conflicting  wheth- 
er he  stopped,  looked,  and  listened  before  at- 


tempting the  crossing,  and  there  was  evideace 
that  the  car  was  suddenly  set  in  motion  with- 
out warning,  when  he  was  on  the  crossing,  the 
qnestions  of  negligence  and  contributory  negli- 
gence were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  {  277-353 ;  Dec.  Dig,  {  186.»] 

Appeal  from  Conrt  of  Common  Pleas, 
Luzerne  County. 

Trespass  by  Michael  Kopochlk  against  the 
Pennsylvania  Coal  Company,  for  personal 
injuries.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  facts  appear  in  the  following  opinion 
of  Strauss,  J.,  refusing  motion  for  Judgment 
n.  o.  v.: 

This  is  an  application  for  a  judgment  non 
obstante  veredicto,  but  not  for  a  new  triaL 
The  case  has  been  twice  tried,  and  both  times 
it  has  resulted  in  a  verdict  for  the  plaintiff. 
After  the  first  trial  this  court  upon  facts  sub- 
stantially the  same  as  appeared  at  the  trial  now 
under  consideration,  refused  to  enter  judgment 
non  obstante  veredicto,  but  allowed  the  motion 
for  new  trial  because  the  evidence  of  contribu- 
tory negligence  was  so  strong  that  the  verdict 
seemed  to  be  against  the  plain  weight  of  the 
evidence.  That  evidence  is  again  suostantially 
as  strong  as  before.  The  case  in  our  opinion 
must  always  go  to  the  jury  so  far  as  this  ques- 
tion is  concerned.  The  defendant  now  presses 
the  motion  for  judgment  non  obstante  onjy,  and 
we  shall  give  that  somewhat  more  attention 
than  was  ^ven  to  it  at  the  first  triaL 

The  facts  are  rather  simple  as  we  view  them 
in  the  light  of  the  verdict  The  defendant  op- 
erates a  coUierr  known  as  No.  14,  where  it  em- 
ploys from  1,200  to  1,600  men.  A  high  fence 
has  been  built  around  the  works,  and  entrance 
to  the  ground  is  obtained  through  gates.  With- 
in the  grounds  a  railroad  hasoeen  established 
leading  from  a  breaker  and  washery  to  weigh 
scales.  Cars  filled  with  coal  at  the  breaker  or 
washery  were  habitually  run  by  gravity  to  the 
scales.  Generally  these  cars  were  m  charge  of  a 
brakeman  who  regulated  their  running  through 
control  furnished  by  a  brake.  About  700  em- 
ployes went  dally  to  and  from  their  work  over 
a  road  established  within  the  grounds  leading 
from  one  of  the  gates  across  the  railroad.  Over 
the  railroad  a  regular  crossing  from  12  to  14 
feet  wide  had  been  established  in  the  line  of  this 
road  for  the  use  of  wagons  and  of  employ^. 
This  crossing  was  so  close  to  the  washery  that 
a  car,  standing  under  the  washery  to  be  loaded, 
would  reach,  and  sometimes  encroach  upon,  the 
crossing.  It  seems  to  have  been  usual  for  per- 
sons seeking  employment  to  use  this  road  and 
crossing  in  going  to  the  place  where  the  fore- 
man having  charge  of  employment  of  men  might 
be  found. 

The  plaintiff,  who  for  many  years  worked  at 
this  colliery,  but  who  was  out  of  employment 
on  April  3,  1908,  went  in  seaKh  of  employment 
over  this  road  and  crossing  to  the  foreman,  who 
sent  him  into  the  mine  to  see  several  places 
at  which  he  might  work.  On  returning,  plain- 
tiff, with  eight  or  ten  other  men,  went  from 
ihe  shaft  over  this  crossing  with  a  view  of  re- 
turning to  his  home.  There  is  some  conflict  in 
the  evidence  as  to  whether  the  plaintiff  stop- 
ped, looked,  and  listened,  and  walked  over  tue 
crossing,  or  whether  without  these  precautious 
ran  across  the  railroad  track  some  distance  l>e- 
low  the  crossing  with  a  view  of  catching  a 
car  that  was  passing  on  a  public  road  outside 
of  the  fence.  That  question  of  fact  was  duLy 
submitted  to  the  jury.  The  plaintiff  claimed 
and  testified  that  usually  when  cars  stood  under 
the  washery,  and  projected  out  towards,  or  over 
the  crossing,  there  was  a  man  on  the  car  at  the 
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end  nearest  the  crossing,  who  warned  persons 
abont  to  use  the  crossing  when  it  was  proposed 
to  start  the  car,  but  at  this  particular  time 
there  was  no  man  at  that  place,  and  no  warning 
given,  and  that  the  car  was  suddenly  set  in  mo- 
tion when  the  plaintiff  was  on  the  crossing, 
whereby  he  was  struck,  knocked  down,  dragged 
about  20  feet,  and  had  one  foot  so  injured  that 
it  had  to  be  amputated  and  the  other  less  in- 
jured but  sufficiently  to  cause  the  amputation  of 
one  or  more  toes  to  be  necessary. 

The  defense  was  twofold.  First,  on  the  fact 
that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  the  track  without 
the  precautions  required  by  law  at  a  place,  not 
the  crossing,  in  front  of  a  moving  car;  and. 
secondly,  that  the  defendant  owed  the  plaintiff 
no  duty  whatever  because  there  was  no  relation 
of  master  and  servantj  claiming  the  plaintiff  to 
be  only  a  licensee  of  the  premises  who  was 
seeking  work,  but  had  not  yet  entered  into  the 
employment  of  the  defendant.  It  is  in  conse- 
guence  of  this  latter  theory  that  Oie  motion  for 
judgment  non  obstante  veredicto  is  now  pre- 
sented, and  the  defendant  relies  upon  the  princi- 
ple followed  in  Larmore  v.  Crownpoint  Iron  Co., 
101  N.  Y.  391,  4  N.  E.  752,  54  Am.  St.  Rep. 
718,  and  Shlffer  v.  Sauer  Co.,  238  Pa.  550,  86 
Atl.  479.  In  the  former  case,  the  plaintiff, 
seeking  employment,  went  upon  the  grounds  of 
the  defendant  and  while  walking  along  a  path- 
way was  struck  by  a  piece  from  a  machine  that 
had  suddenly  broken.  In  the  opinion  the  court 
stated:  "The  plaintiff  was  on  the  premises  at 
most  by  the  mere  implied  sufferance  or  license 
of  the  defendant,  and  not  on  its  invitation,  ex- 
press or  implied;  nor  was  he  there,  in  any 
S roper  sense,  on  the  business  of  the  company. 
*  *  He  went  there  on  his  own  business, 
and  in  returning  he  was  subserving  his  own  pur- 
pose only.  The  precise  question  is  whether  a 
person  who  goes  upon  the  land  of  another  with- 
out invitation,  to  secure  employment  from  the 
owner  of  the  land,  is  entitled  to  indemnity  from 
such  owner  for  an  injury  happening  from  the 
operation  of  a  defective  machine  on  the  prem- 
ises, not  obviously  dangerous,  which  he  passes 
in  the  course  of  his  journey,  if  he  can  show 
that  the  owner  might  have  ascertained  the  de- 
fect by  the  exercise  of  reasonable  care." 

The  court  answers  the  question  by  saying: 
"We  know  of  no  case  which  goes  to  this  extent. 
There  is  no  negligence,  in  a  legal  sense,  which 
can  give  a  right  of  action,  unless  there  is  a  vio- 
lation of  a  legal  duty  to  exercise  care.  The 
duty  may  exist  as  to  some  persons,  and  not  as 
to  others,  depending  upon  peculiar  relations 
and  circumstances.  An  employer  is  required  to 
take  reasonable  precautions  and  to  exercise  rea- 
sonable care  in  providing  safe  machinery  and 
appliances  for  the  use  of  his  servant.  The  duty 
arises  out  of  the  relation.  •  •  •  The  owner 
of  land,  in  general,  may  use  it  as  he  pleases, 
and   leave  it  in  such  condition  as  he  pleases. 

•  •  ♦  So,  also,  where  the  owner  of  land,  in 
the  prosecution  of  his  own  purpose  or  business, 
or  of  a  purpose  or  business  in  which  there  is  a 
common  interest,  invites  another,  either  express- 
ly or  impliedly,  to  come  upon  his  premises,  he 
cannot  with  impunity  expose  him  to  unreason- 
able or  concealed  dangers ;  as,  for  example, 
from  an  open  trap  in  a  passageway.  The  duty 
in  this  case  is  founded  upon  the  plainest  prin- 
ciples of  justice.  •  •  ♦  The  duty  of  keeping 
premises  in  a  safe  condition,  even  as  against  a 
mere  licensee,  may  also  arise  where  affirmative 
negligence  in  the  management  of  the  property 
or  business  of  the  owner  would  be  likely  to  sub- 
ject persons  exercising  the  privilege,  theretofore 
permitted  and  enjoyed,  to  great  danger.  The 
case  of  running  a  locomotive,  without  warning, 
over  a  path  across  the  railroad,  which  had  been 
generally  used  by  the  public  without  obiection. 
furnishes  an  example.  Barry  ▼.  N.  T.  Central 
Railroad,  92  N.   Y.  289    [44  Am.  Rep.   377]. 

*  *    *    In  the  case  before  ns  there  were  no 


circumstances  creating  a  dnty  on  the  part  of 
defendant,  to  the  plaintiff,  to  keep  the  machine 
in  repair,  and  consequently  no  obligation  to  re- 
munerate the  latter  f6r  his  injury.  The  ma- 
chine was  not  Intrinsically  dangerous.  The 
plaintiff  waa  a  mere  licensee.  The  negligence, 
if  any,  was  passive,  and  not  active — of  omission, 
and  not  of  commission."  A  judgment  in  favor 
of  the  plaintiff  in  the  coart  below  was  there- 
fore reversed,  though  not  without  dissent. 

In  Schiffer  v.  Sauer  Co.,  238  Pa.  550,  86 
Atl.  479,  the  plaintiff  who  waa  a  carpenter  seek- 
ing employment,  entered  into  a  building  in  the 
course  of  erection  while  the  defendants,  one  a 
contractor  doing  plumbing  work,  and  the  other 
a  gas  company,  were  jointly  engaged  in  testing 
and  inspecting  the  gas  pipes,  and  was  injured 
by  an  explosion  resulting  from  the  omission  to 

Slug  or  cap  two  openings  in  the  gas  main, 
udgment  was  entered  by  the  court  in  favor  of 
the  defendant,  because  the  plaintiff  was  a  mere 
licensee  to  whom  the  defendant  owed  no  duty, 
except  to  abstain  from  inflicting  on  him  an  in- 
tentfonal,  wanton,  or  willful  injury,  and  the 
court  quoted  at  length  from  the  foregoing  opin- 
ion. 

It  would  seem  as  if  there  were  a  plain  distinc- 
tion to  be  found  between  the  facts  of  those  cases 
and  the  one  now  before  us,  a  distinction  indi- 
cated in  the  Larmore  Case  when  the  court  re- 
fers to  the  running  of  a  locomotive  without 
warning  over  a  path  across  the  railroad  which 
had  been  generally  used  by  the  public.  The 
path  in  this  colliery  was  opened  by  the  railroad 
company  to  accommodate  the  needs  of  its  em- 
ployfe,  as  well  as  persons  with  horses  and  wag- 
ons who  had  business  within  the  limits  of  the 
coUietT  grounds,  and  persons  who  in  the  course 
of  defendant's  business  might  become  its  em- 
ployes and  were  therefore  received  by  its  fore- 
man at  a  place  within  the  grounds  which  was 
reached  only  by  pasaing  '  over  the  crossing. 
Surely  an  employer  of  labor  who  operates  a 
railroad  such  as  this  one  must  .operate  it  with- 
out negligence  toward  those  who  come  upon  his 
gronnd  seeking  employment  at  a  place  appoint- 
ed by  him  for  the  purpose,  who,  coming  as 
much  about  his  business  as  about  their  own, 
are  by  him  directed  over  a  railroad  crossing  as 
the  only  way  of  reaching  the  office  or  official 
that  must  be  visited  if  employment  is  to  be  ob- 
tained. When  such  a  railroad  is  operated  neg- 
ligently, it  comes  within  the  instance  suggested 
in  the  Larmore  Case,  supra,  where  the  negli- 
gence is  active  and  not  passive,  where  it  is  an 
act  of  commission  and  not  of  omission,  or,  still 
speaking  in  the  language  of  that  case,  we  have 
an  instance  where  "the  duty  of  keeping  the 
premises  in  safe  condition  even  as  against  a 
mere  licensee  may  also  arise  where  affirmadTe 
negligence  in  the  management  of  Ijie  proper^  or 
business  of  the  owner  would  be  likely  to  sub- 
ject persons  exercising  the  privilege  theretofore 
permitted  or  enjoyed,  to  great  danger." 

Much  stress  was  laid  at  the  argument  on  the 
fact  that  the  defendant  had  inclosed  the  prop- 
erty with  a  high  fence.  But  this  overlooks  the 
other  potent  fact  that  the  defendant  had  left 
gates  in  the  fence  and  established  roads  from 
those  gates  across  a  railroad  operated  within 
the  inclosure.  Whether  the  special  conditions 
existing  at  this  place  required  the  establish- 
ment of  signals  or  brakemen  to  give  notice  be- 
fore moving  the  cars  waa,  in  our  opinion,  clearly 
a  question  of  fact  for  the  jury,  and  as  such  it 
was  submitted  both  in  the  body  of  the  charge 
and  in  the  answer  to  a  particular  request  by 
the  defendant  for  instructions.  On  the  whole 
case  we  deny  the  motion. 

Verdict  for  plaintiff  for  $3,300,  and  Judg- 
ment thereon. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  STEWART  and  M08GUZI8E- 
ER,  JJ. 
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icim  McOataren,  of  WIIkes-Barre,  Warren, 
Knapp,  O'Malley  A  Hill,  of  Scranton,  and 
Eagen«  A.  Brennan,  of  Wilkes-Barre,  for  ap- 
pellant. James  L.  LeDaban.  and  John  S. 
Lopatto,  both  of  Wilkes-Barre,  for  appellee. 

PEB  CT7KIAM.  Under  the  facts  In  this 
case,  which  appear  in  the  opinion  of  the 
court  denying  the  motion  of  the  defendant 
(or  Judgment  non  obstante  reredicto,  the 
negligence  of  the  defendant  and  the  con- 
tributory negligence  of  the  plaintiff  were 
questions  for  the  jury,  and,  as  we  have  not 
been  persuaded  that  any  reversible  error  was 
committed  in  submitting  those  qnestlona  to 
them,  the  Judgment  Is  affirmed. 


CMS  PL  432) 

BADEB  et  aL  t.  BTRD.    (No.  1.) 

(Supreme  Court   of   PennsylTanla.     March  2, 
1014.) 

1.  Landlobd  aud  Tenant  (|  124*)— Lbass— 

CONSTBUCTION  — AOBKKIIKira     TO     FUBNIBH 

Steam. 

A  provision  of  a  lease  that  the  lessor 
should  furnish  without  charge  "live  steam  pres- 
sure through  a  1-incb  pipe  as  constructed 
from  the  boiler  room  at  the  present  time"  did 
not  preclude  the  lessor  from  removing  the  ex- 
isting 1%-incb  pipe  and  replacing  it  by  a  1-inch 
pipe,  in  the  absence  of  fraud,  accident,  or  mis- 
take in  the  execution  of  the  lease. 

[BU.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  437-440;  Dec.  Dig.  | 
124.*] 

2.  Landlord  and  Tenant  (|  124*)  — Con- 
BTsucnoN  o»  Lease— Evidence. 

Where,  in  a  leiwee's  action  to  enjoin  the 
lessor  from  substituting  a  1-inch  pipo  for  an 
existing  1%-inch  pine,  it  appeared  tbnt  the 
lease  obligated  the  lessor,  in  consideration  of 
stipulated  rental,  to  furnish  live  steam  pressure 
through  a  1-inch  pipe  for  the  use  of  the  lessees 
In  their  laundry  business,  but  was  silent  as  to 
the  amount  of  pressure  to  be  maintained,  evi- 
'dence  to  show  bow  much  steam  was  being  fur- 
nished when  the  lease  was  made,  and  how  much 
defendant  continued  to  furnish  thereafter,  was 
admissible  to  show  the  intent  of  the  contracting 
parties. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent   Dig.   H  437-440;    Dec  Dig.  f 

Z,  Landlord  and  Tenant  (§  124*)— Lease— 

AOBEEUENT  to  FDBNISH  STBAM— CONSTBUO- 

noN. 

Thou|h  a  lease,  obligating  the  lessor  in 
«on8ideration  of  stipulated  rental  to  furnish  live 
steam  for  the  use  of  the  lessees  in  their  laun- 
dry business,  through  a  1-inch  pipe,  was  silent 
as  to  the  amount  of  pressure  to  bis  maintained, 
It  entitled  the  lessees  to  receive  a  live  steam 
pressure  through  a  1-inch  pipe,  in  an  amount 
sufficient  to  meet  the  reasonable  requirements  of 
their  business  and  increases  consequent  on  the 
Installation  of  additional  machinery,  as  con- 
templated by  the  contracting  parties. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |{  437-440;  Dec  Dig.  | 
124.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Injunction  by  Louis  C.  Bauer  and  another, 
trading  as  the  American  Laundry,  against 


John  Byrd.  From  decree  for  plaintiffB,  il»- 
fendant  appeals.    Beversed. 

See,  abH>,  91  Atl.  848,  860. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  BLKIN,  and  STEWART,  JJ. 

Ira  J.  Williams  and  Joseph  P.  Oaffney, 
both  of  Philadelphia,  for  appellant  Joseph 
R.  Embery,  of  Philadelphia,  for  appellees. 

BLKIN,  J.  [1]  This  is  the  kind  of  a  case 
In  which  the  Interested  parties  are  in  much 
better  position  to  settle  their  own  differences, 
if  they  approached  the  subject  In  a  proper 
spirit,  than  the  courts  can  settle  those  dif- 
ferences for  them  by  undertaking  to  deter- 
mine the  true  meaning  of  the  contract  made 
by  the  parties  but  about  which  they  cannot 
agree.  When  capable  business  men  reduce 
their  agreements  to  writing,  and  then  dis- 
agree about  the  meaning  of  their  own  written 
Instrument,  It  is  dUScult  for  courts  to  ac- 
curately deflne  and  exactly  enforce  their 
covenants  according  to  the  true  Intent  of 
the  parties,  when  the  writing  leaves  the  ques- 
tion in  doubt  But  when  the  contracting 
parties  will  not  or  cannot  agree,  and  resort 
to  the  courts  for  the  enforcement  of  their 
legal  rights.  It  becomes  the  duty  of  the  courts 
In  considering  the  case  to  give  due  weight 
to  the  pleadings,  the  written  Instrument,  and 
the  Burrounding  circumstances,  in  deter- 
mining what  those  rights  are  and  how  they 
shall  be  enforced.  This  is  a  proceeding  In 
equity,  which  follows  the  law,  and  since  the 
law  of  a  contract  is  the  agreement  of  the 
parties,  it  is  essential  to  first  ascertain  what 
those  rights  are,  before  'equity  will  provide 
the  remedy  to  enforce  them.  The  bill  filed 
in  this  case  prayed  for  an  injunction  to  re- 
strain defendant  from  cutting  off  the  steam 
or  power,  and  from  Interfering  with  or  re- 
moving the  pipes  and  connections  which  fur- 
nished steam  to  the  laundry  of  appellees. 
The  lease  in  question  provides  as  follows: 

"The  said  lessor  shall  furnish  to  the  said  les< 
sees,  without  charge,  live  steam  pressure 
through,  a  one-inch  pipe  aa  constructed  from 
the  boiler  room  at  the  present  time." 

It  is  averred,  that  at  the  time  of  the  exe- 
cation  of  the  1911  lease,  the  pipe  which 
connected  the  boiler  room  to  the  premises 
occupied  by  the  lessees,  and  through  which 
live  steam  was  furnished,  was  I'A  inches  in 
diameter.  It  is  therefore  urged  that.  Inas- 
much as  the  pipe  in  dispnte  here  at  the  time 
of  the  execution  of  the  1911  lease  was  l\i 
inches  in  diameter.  It  must  remain  unchang- 
ed, and  cannot  be  replaced  by  a  1-lnch  pipe, 
although  the  lease  In  express  terms  provides 
that  the  live  steam  shall  be  fumlsl^ed 
through  a  1-inch  pipe.  The  lease  Is  under 
seal  and  was  signed  in  the  presence  of  a 
witness.  It  was  attached  to  and  made  part 
of  the  bill  of  complaint  filed  in  this  case. 
There  is  no  allegation  or  proof  of  fraud, 
accident,  or  mistake  in  the  preparation  and 
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The  decree  will  be  modifled  as  herein  In- 
dicated, and  the  record  is  remitted  for  this 
purpose.  Costs  to  be  equally  divided  between 
the  imrtles. 

(245  Pa.  Ml) 

BAUER  et  aL  ▼.  BYRD.    (No.  S.) 

(Supreme   Court   of    Pennsylvania.     March  2, 

1914.     Supplemental  Opinion  May  22, 

1614.) 

iNjXJRcmoR  (I  219*)  —  DiBOBSDnnoB  ov  Dk- 

CBEB — Contempt— Appeal. 

A  decree,  adjudging  the  defendant  in  an  in- 
junction suit  guilty  of  contempt  of  court  for  dis- 
obeying decrees  restraining  him  from  removing 
a  pipe  which  supplied  a  laundry  with  steam  and 
from  shutting  off  plaintiffs'  steam  supply,  wiU 
be  reversed  where  it  appears  that  sucn  decrees 
are  contradictory  and  erroneous  with  respect 
to  the  size  of  the  pipe  through  which  defendant 
is  required  to  furniih  the  steam. 

[Ed.  Note.— For  ether  cases,  see  Injunction, 
Cent  Dig.  {{  439-441;    Dee.  Dig.  |  219.*] 

Appeal  from  Court  of  Cdmmon  Pleas, 
Philadelphia  County. 

Injunction  by  Louis  C.  Bauer  and  another, 
trading  as  the  American  Laundry,  for  rule 
to  show  cause  why  John  Byrd  should  not 
be  adjudged  In  contempt  of  court ,  From  de- 
cree for  plaintiffs,  defendant  appeals.  Be- 
versed. 

See,  also,  91  Att.  847.  84& 

Argued  before  FELL,  G.  X,  and  ME3STRE- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Ira  J.  Williams  and  Joseph  P.  Gaffney, 
both  of  Phlladelidila,  for  appellant  Joseph 
B.  Embery,  of  Pblladelpbia,  for  appellees. 

BLKIN,  J.  Tbla  is  an  appeal  from  a  de- 
cree adjudging  appellant  to  be  in  contempt 
for  violating  certain  decrees  of  the  court 
below  relating  to  the  furnishing  of  steam  to 
appellees  for  use  In  their  laundry  business. 
The  decree  awarding  the  preliminary  injunc- 
tion restrained  defendant  from  catting  ofT 
the  exhaust  steam  or  lessening  the  sui^ly  of 
live  steam  at  a  pressure  of  60  pounds  to  the 
leased  premises;  and  also  from  Interfering 
with  the  pipes  through  wfilch  the  live  steam 
was  furnished.  After  hearing,  the  final  de- 
cree required  appellant  to  furnish  Uve  steam 
through  a  IV^-lnch  pipe  in  the  same  manner 
and  to  the  same  extent  as  it  was  furnished  at 
the  commencement  of  the  suit.  It  was  fur- 
ther ordered  that  appellant  refrain  from  al- 
tering or  Interfering  with  the  1%-inch  pipe. 
This  Is  one  of  the  decrees,  for  the  violation 
of  which  appellant  was  adjudged  to  be  in 
contempt  We  have  Just  decided  In  another 
case  that  appellant  was  only  required  to  fur- 
nish Uve  steam  through  a  1-lnch  pipe  under 
the  terms  of  the  contract  Hence  the  decree 
requiring  him  to  furnish  live  steam  through 
a  1%-lnch  pipe,  being  Improvldently  entered, 
was  reversed. 

The  other  decree  adjudged  appellees  to  be 
entitled  to  such  pressure  of  steam,  for  use 
in  their  business,  through  a  l^^-inch  pipe,  as 
the  capacity  of  the  boilers  may  reasonably 


famish  with  the  same  connections  as  existed 
at  the  commencement  of  this  suit,  without 
any  nnfalr  obstruction;  also  that  appellees 
were  entitled  to  exhaust  steam.  In  the 
case  in  which  that  decree  was  entered,  there 
was  a  reversal  here,  and  the  record  was  re- 
mitted, with  directions  to  modlt^  the  decree 
so  as  to  require  appellant  to  furnish  live 
steam  through  a  1-lnch  pipe,  and  in  accord- 
ance with  the  vlewa  ezpresaed  in  that  <viiiIon 
relating  to  the  rights  of  the  parties. 

In  this  state  of  the  record  appellant  shonld 
not  be  adjudged  in  contempt  so  as  to  make 
this  a  permanent  and  binding  de^^ee  of  the 
court  against  him.  It  was  the  duty  of  appel- 
lant to  comply  with  the  decrees  of  the  learn- 
ed court  below  in  good  faith,  but  when  those 
decrees  were  conflicting  and  indeflnlte  in 
some  respects,  and  erroneous  In  others,  the 
time  has  not  yet  arrived  when  it  can  be  said 
that  the  facts  constituting  the  contempt  have 
been  clearly  and  satisfactorily  established  as 
the  rale  requires.  To  permanently  adjudge 
one  to  be  In  contempt  for  violating  a  decree, 
subsequently  determined  to  be  of  no  binding 
force,  would  be  an  extreme  and  nnjustlflable 
exercise  of  Judicial  power. 

Supplemental  Opinion. 

Since  writing  and  handing  down  the  opHn- 
Ion  in  this  case,  tlie  parties  by  an  agreement 
in  writing  have  stipulated  the  terms  and 
conditions  upon  which  the  steam  Is  to  be  used 
and  furnished,  and  the  court  now  expresses 
its  approval  of  that  agreement,  which  was 
duly  executed  May  22,  1014.  This  agreement 
in  the  future  will  be  accepted  as  defining  the 
legal  rights  of  the  parties  and  will  be  the 
guide  to  all  concerned. 

Decree  reversed  and  petition  dismissed. 
Costs  to  be  equally  divided  between  the  par- 
ties. 

(KEPa.  iiu 
COMMONWEAI/TH  ex  rel.  TODD,  Atty.  Gtan.. 
V.  GREEK  CATHOLIC  CHURCH  OF 
ST.  MICHAEL  THE  ARCHANGEL. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

COKPORATIONS     (|    ^O*)— TiTUt    TO    CHABTE*— 
FBATEBNAL   SOCIETT. 

An  organized  "brotherhood"  obtained  a 
charter  of  incorporation  designated  by  a  Rn»- 
sinn  name,  wliich  translated  was  the  "Greek 
Catholic  Church  Brotherhood  of  St  Michael  the 
Archangel,"  but  in  the  English  translation, 
which  also  appeared  in  the  charter,  the  word 
"Brotherhood  was  inadvertently  omitted.  Aft- 
er this  charter  had  been  used  by  the  members  of 
the  brotherhood  for  nine  years,  a  church  con- 
gregation styled  the  "Greek  Catiiolic  Church  of 
St  Michael  the  Archangel"  was  formed  by 
such  members.  Eeld,  that  the  brotherhood,  and 
not  the  congregadon,  was  the  owner  of,  and 
had  the  sole  right  to  operate  under,  the  charter. 
[Ed.  Note.— For  other  cases,  see  Gorporationa, 
Cent  Dig,  f  137;  Dec  Dig.  |  49.»1 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  M.  Hampton  Todd,  Attomey 
(^neral,  against  the  Greek  Catholic  (Thurcb 


*7or  other  cases  see  sun*  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig-  Key-No.  Elerles  *  Rep*r  ladese* 


Digitized  by 


Google 


Ve.)       commonwealth  t.  GREEK  OATHOMO  CHURCH  OP  ST.  MICHABL        851 


of  Bt  Michael  the  Archan:::el.  From  a  jndg- 
meht  for  relator,  defendanjt  appeals.  Re- 
versed. 

Argued  before  FELIi,  O.  J,  and  BROWN, 
MBSTREZAT,    POTTER,    and   BLKIN,    JJ, 

Henry  M.  Stevenson,  of  Pbiladelphla,  for 
appeUant  Henry  J.  Scott  and  Antbony  A. 
Hirst,   both   of   Philadelphia,  for  appellee. 

POTTER,  J.  This  was  an  action  of  qno 
warranto  bronght  against  the  Greek  Cathollo 
Church  of  St  Michael  the  Archangel.  In 
the  Information  for  the  writ,  the  Attorney 
General  suggested  the  Incorporation  'of  de- 
fendant that  the  purposes  for  which  the 
corporation  was  formed  were  "to  establish 
a  congregation  and  church  for  religions  xnib- 
Uc  worship  in  accordance  with  the  ritnal  of 
the  Gre^  Catholic  religion  and  to  provide 
for  members  and  their  families  in  cases  of 
sickness  and  death";  that,  "on  the  strength 
of  the  corporate  powers  conferred  by  the 
charter,  two  separate  and  distinct  corporate 
bodies  were  organized  and  brought  into  ex- 
istence, one  of  them  the  Greek  Catholic 
Church  of  St  Michael  the  Archangel,  or- 
ganized for  the  purpose  of  establishing  and 
maintaining  a  church  for  the  conduct  of  re- 
ligions public  worship,  and  the  other  of 
tbem  the  Greek  Catholic  Church  Brotherhood 
of  St  Michael  the  Archangel,  oi^anlzed  for 
the  purpose  of  conducting  a  beneficial  socie- 
ty for  the  relief  of  members  and  their  faml- 
Ues  In  case  of  sickness  or  death."  It  was 
further  suggested  that  the  formation  and 
existence  of  two  separate  and  distinct  cor- 
porate bodies  under  color  of  the  same  char- 
ter was  without  warrant  of  law,  and  that, 
by  reason  of  the  facts  stated,  the  corporate 
rights,  powers,  privileges,  and  franchises  of 
the  corporation  had  been  forfeited  and  be- 
come null  and  void.  The  defendants  named 
in  the  information  were  served  with  the  writ 
or  accepted  service,  and  appearances  were 
entered  for  them,  and  a  rule  to  plead,  answer, 
or  demur  was  also  served  on  them.  An  an- 
swer was  filed  by  the  Greek  Catholic  Church 
of  St  Michael  the  Archangel  (Orecko  Kato- 
licki  Cerkovno  Bractwo  Sv.  Mlchaela  Archls- 
tratija)  by  Stefan  Karplak,  president  and 
Stefan  Petrlkowitz,  secretary.  The  answer 
denied  that  two  separate  and  distinct  cor- 
porate bodies  had  been  organized  under  the 
charter  and  averred  that  only  one  such  body, 
the  respondent,  bad  been  so  organized.  The 
commonwealth  Joined  issue  on  the  matters  al- 
leged In  the  answer,  and  the  case  was  call- 
ed for  trial.  A  large  amount  of  testimony 
was  taken  as  to  the  history  of  the  church, 
the  brotherhood,  and  the  corporation,  and 
as  to  the  parties  who  were  entitled  to  ex- 
ercise the  privileges  and  franchises  of  the 
corporation.  Finally  the  counsel  on  both 
sides  agreed  that  the  court  should  dispose 
of  the  matter  before  it  by  instructing  the 
jury  as  to  which  of  the  two  organizations 
clainriiig    to    be    the    corporation    created 


by  the  charter,  is  entitled  to  the  fran- 
chises and  prlvll^es  conferred  by  the  char- 
ter. The  trial  Judge  directed  a  verdict  In 
favor  of  "the  body  known  as  the  Greek  Cath- 
olic Church  of  St  Michael  the  Archangel," 
the  president  of  which  at  the  time  the  writ 
was  issued  was  Maxim  Szkodosky,  and  the 
secretary  of  which  was  Wasyl  Matolicz. 
Counsel  for  respondent  made  a  verbal  re- 
quest for  binding  Instructions  In  its  favor, 
which  was  refused,  and  the  Jury  rendered  a 
verdict  in  accordance  with  the  InstructionH 
of  the  trial  Judge.  Motions  for  a  new  trial 
and  for  Judgment  n.  o.  v.  were  dismissed, 
and  judgment  was  entered  upon  the  verdict 
Defendant  has  appealed. 

The  record  shows  the  rather  anomalous 
situation  of  a  Judgment  In  favor  of  defend- 
ant, and  an  appeal  by  defendant  The  record 
is  in  a  very  unsatisfactory  condition.  The 
assignments  of  error  are  all  defective.  The 
writ  of  quo  warranto  Is  not  printed,  and  It 
is  not  dear  from  the  copy  of  the  informa- 
tion, and  the  docket  entries  what  defendants 
were  named  in  it  Both  in  the  docket  entries 
and  In  the  information,  as  well  as  in  the  ver- 
dict, the  title  of  the  corporation  appears  to  be 
incorrectly  givea,  as  the  "Greek  Catholic 
Church  of  St  Michael  the  Archangel." 
The  corporate  title  as  it  appears  in  the  char- 
ter contains  the  Russian  name  in  addition 
to  the  English  translation.  The  correct 
wording  of  this  seems  to  be  "Grecko  Kato- 
llckl  Cerkovno  Bractwo  Sv.  Mlchaela  Arch- 
istratUa,"  which  being  translated  Is  the 
"Greek  CathoUc  Cburdb  Brotherhood  of  St 
Michael  the  Archangel." 

Counsel  for  tbe  commonwealth  appears  to 
have  waived  the  right  to  insist  on  a  for- 
feiture of  the  charter,  and  Judgment  of  ous- 
ter, by  entering  into  an  agreement  that  the 
trial  Judge  shoidd  determine  merely  the 
question  of  the  respective  rights  to  tbe  char- 
ter, of  the  two  contending  organizatloiu,  the 
congregation  and  the  brotherhood. 

The  evidence  shows  that  certain  facts  in 
the  case  were  undisputed.  The  brotherhood 
or  beneficial  society,  which  was  the  defmd- 
ant  belpw,  in  the  manner  In  which  the  issue 
was  made  up,  and  which  Is  the  actual  ap- 
pellant here,  was  organized  and  in  existence 
before  the  charter  was  obtained.  Tbe  broth- 
erhood initiated  the  movement  for  obtaining 
a  charter,  and  carried  it  out.  through  a  com- 
mittee of  its  members,  and  paid  the  exiMuses, 
the  attorney's  fees,  and  costs.  All  members 
of  the  brotherhooid  were  members  of  the 
church,  but  not  all  members  of  the  church 
were  members  of  tbe  brotherhood.  On  the 
part  of  appellant,  it  Is  claimed  that  the 
English  title  as  it  appears  in  the  charter 
was  Intended  to  be  an  exact  translation  of  the 
Russian  title,  but  that  the  translation  of 
the  word  "Bractwo,"  meaning  "brotherhood," 
was  omitted  by  mistake  of  tbe  attorney  who 
prepared  the  charter.  As  above  stated,  tbo 
brotberbocid  was  already  organized  when 
the  charter  was  obtained.   No  organization  as 
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a  cbnrCh  by  any  of  these  people  was  averred 
until  1906,  some  nine  years  after  the  char- 
ter In  question  was  obtained,  and  there  Is 
nothing  to  show  that  the  church  organiza- 
tion then  effected  was  Intended  to  be  under 
the  charter,  which  had  been  previously  ob- 
tained by  the  brotherhood.  When  that  char- 
ter was  obtained,  the  members  of  the  broth- 
erhood worshiped  at  the  Holy  Ghost  Church 
on  Passyunk  avenue.  In  the  year  1905  or 
1906,  there  was  a  division  In  that  congrega- 
tion, and  some  of  them,  including  most  of 
the  Brotherhood  of  St  Michael  the  Archan- 
gel, left  the  Holy  Ghost  Church,  worshipping 
for  a  time  at  Eighteenth  and  CallowhUl 
streeta  There  appears  to  have  been  some 
litigation  with  the  congregation  remaining 
at  the  Holy  Ghost  Church,  which  was  set- 
tled by  the  latter  retaining  the  church  prop- 
erty and  relinquishing  its  rights  to  the  sum 
of  14,263.99  deposited  in  the  Equitable  Trust 
Company.  The  testimony  shows  that  this 
sum  of  14,200,  in  roumd  figures,  was  paid  to 
the  society,  or  brotherhood.  The  money  re- 
ceived from  the  Holy  Ghost  Church,  togeth- 
er with  other  sums  contributed  by  members 
of  the  brotherhood,  and  the  sum  of  f6,000 
borrowed  upon  mortgage,  was  used  to  pur- 
chase the  church  property  at  Ninth  and  But- 
tonwood  streeta  The  title  was  taken,  not 
in  the  complete  corporate  name,  but  in  the 
name  of  the  "Greek  Catholic  Church  of  St 
Michael  the  Archangel." 

The  real  question  at  issue  would  seem  to 
have  been  whether  the  charter  was  valid,  or 
whether  there  has  been  a  misuse  of  the 
rights  and  privileges  granted  therein.  But 
no  such  question  was  decided.  Under  the 
agreement  of  counsel,  the  trial  Judge  under- 
took to  say  whether  the  charter  was  the 
proi>erty  of  the  "brotherhood,"  set  forth  In 
the  information  as  the  "Greek  Catholic 
Church  Brotherhood  of  St.  Michael  the  Arch- 
angel," or  was  the  property  of  the  church 
congregation  known  as  the  "Greek  Catholic 
Church  of  St  Michael  the  Archangel." 

We  can  find  nothing  in  the  record  to  Jus- 
tify the  finding  that  the  "congregation,"  as 
against  the  "brotherhood,"  was  .entitled 
to  be  regarded  as  the  owner  of  the  charter. 
The  members  of  the  brotherhood  obtained 
the  charter  in  1897,  and  used  it  and  worked 
under  it,  beyond  question  for  nine  years,  or 
until  1906.  There  is  no  pretense  that  the 
church  organization  here  in  question  was  af- 
fected prior  to  1906.  Nor  does  it  appear  that 
the  congregation  acquired  in  any  proper  or  le- 
gal way  the  corporate  rights  which  had 
been  bestowed  upon  the  brotherhood,  some 
nine  years  before  the  church  congregation 
came  into  existence. 

The  confusion  seems  to  be  due  in  part  to 
the  failure  to  Insert  the  word  "brotherhood" 
in  the  English  translation  of  the  corporate 
name. 

Whether  or  not  the  inclusion  in  a  charter, 


in  its  statement  of  pnipose,  of  provisions 
for  establishing  a  church  for  religious  wor- 
ship, and  for  caring  for  the  members  and 
their  families  in  case  of  sickness  and  death, 
was  the  setting  forth  of  a  double  purpose, 
and  for  that  reason  illegal,  was  not  decided 
by  the  court  below.  Care  of  the  sick  and 
the  bereaved  might  very  well  be  held  to  be 
of  the  essence  of  true  religion.  And  the 
avowal  of  such  a  purpose  might  be  consid- 
ered as  in  its  nature  so  closely  allied  to,  and 
so  much  a  part  of,  the  work  of  a  religious 
body,  as  to  properly  fall  within  a  statement 
of  Uie  general  purpose  of  such  a  body,  in  an 
application  for  a  charter.  But  however  that 
may  be,  upon  this  record  as  it  stands,  we  are 
clearly  of  the  opinion  that  it  was  the  "Gredc 
Catholic  Church  Brotherhood  of  St  Michael 
the  Archangel"  which  secured  for  its  mem- 
bership incorporation  in  1897;  and  it  was 
to  that  body  that  the  charter  here  in  ques- 
tion was  granted ;  and  it  is  that  body  which 
has  worked  under  it  ever  since,  and  has 
rightfully  exercised  the  powers,  rights,  and 
franchises,  which  were  granted  in  the  char- 
ter. While  the  members  of  the  brotherhood 
are  members  of  the  church  congregation, 
yet  we  find  nothing  in  the  evidence  to  in- 
dicate that  the  congregation  as  such  has 
ever  In  any  lawful  way  succeeded  to  the 
ownership  or  control  of  the  charter,  which 
was  granted  to  the  members  of  the  brother- 
hood, and  under  which  they  became  as  in- 
corporated body. 

The  twenty-first,  twenty-second,  twenty- 
third,  and  twenty-fifth  assignments  of  error 
are  sustained.  The  Judgment  of  the  coort 
below  is  reversed,  and  Judgment  is  here  en- 
tered for  the  respondent  the  Greek  Catho- 
lic Church  of  St  Michael  the  Archangd 
(Grecko  KatoUcU  Cerkovno  Bractwo  St. 
Micbaela  Archistratlja),  of  which,  when 
the  writ  was  issued,  Stefan  Karplak  waa 
president,  and  Stefan  Petrikowitx  waa  sec- 
retary. 

U4S  Pa.  41>. 

FEI8ER  ▼.  PHILADELPHIA  ft  B.  RT.  CO. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

CAHBIXBS    (I    320*)— IRJUBT    TO    PASSSHaKB 

Nbgligenob— QtrnmoN  fob  Jckt. 

In  a  passenger's  action  for  injuries  from 
being  thrown  beneath  the  train  which  be  was 
attempting  to  board,  evidence  for  plaintiff  held 
sufficient  to  go  to  the  jury  on  the  qnestion  of 
defendant's  n^Ugence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1118,  1126, 1149,  1153, 1160,  1167. 
1179,  1190,  1217,  1233,  1244,  1248,  1311J-1325 ; 
Dec.  Dig.  i  320.*] 

Appeal  form  Court  of  Common  Pleas,  Phila- 
delphia County. 

Trespass  by  Charles  J.  Falser  against  the 
Philadelphia  &  Reading  Railway  Company 
for  personal  injuries.  From  Judgment  for 
plaintiff,  defendant  appeals.    AflOrmed. 


•For  other  cases  see  same  topic  and  sectloo  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Serlea  &  Rep'r  Indexa 
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Argned  before  FELIi,  G.  X,  and  BHOWN, 
MESTHBZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Wm.  Clarke  Mason,  of  Philadelphia,  for  ap- 
pellant John  W.  Wescott,  of  Philadelphia, 
for  appellee. 

EIiKIN,  J.  Appellant  contended  In  the 
<H>art  below,  and  contends  here,  that  there  was 
not  sufficient  evidence  of  negligence  in  the 
case  at  bar  to  snbmit  to  the  Jury,  and  that  it 
was  error  not  to  direct  a  verdict  for  defend- 
ant as  requested  at  the  trial.  In  the  printed 
argument  learned  counsel  for  appellant  states 
his  position  as  follows: 

"It  was  the  duty  of  the  plaintiff  to  prove 
that  some  employe  of  the  defendant  company  In 
charge  of  the  train  saw  the  plaintiff  attempting 
to  broard  the  train  or  was  in  a  position  where 
he  could  have  seen  him.  If  the  time  for  the 
departure  of  the  tiain  had  come  before  the 
plaintiff  approached  it  and  the  signal  had  been 
given  to  start  it  and  the  employes  had  gotten 
upon  the  train,  then  there  was  no  duty  upon 
them  to  stop  it  and  hold  the  train  until  the 
plaintiff  could  get  on  board." 

One  answer  to  this  argument  Is  that  there 
is  no  evidence  that  the  signal  to  start  the 
train  had  been  given,  or  to  show  what  posi- 
tion the  employes  were  in  when  plalntltC 
stepped  on  the  platform  of  the  car.  It  Is  ar- 
gued that  there  was  no  testimony  to  show 
that  the  train  was  started  before  schedule 
time,  or  that  any  employe  saw  tbe  plaintiff 
approaching  for  the  purpose  of  boarding  the 
train,  or -to  Indicate  that  he  was  an  intend- 
ing passenger.  This  position,  which  is  very 
strongly  pressed  in  the  argument,  has  made 
It  necessary  to  carefully  examine  all  the  facts 
and  circumstances  disclosed  by  the  record  for 
the  purpose  of  determining  whether  there 
was  sufficient  testimony  to  carry  the  case  to 
the  Jury.  Without  offering  any  testimony, 
counsel  for  defendant  at  the  conclusion  of 
plalntlfTs  case  asked  for  binding  Instructions. 
Under  these  circumstances,  all  the  facts  stat- 
ed by  the  witnesses  produced  by  the  plaintiff, 
and  the  Inferences  to  be  drawn  therefrom, 
must  be  accepted  as  established.  This  means 
that  the  facts  testified  to  are  undisputed  and 
that  it  is  the  province  of  the  Jury  to  draw  the 
inferences  that  may  properly  arise  under 
such  a  state  of  facts.  The  precise  question 
for  decision  here  Is  whether,  giving  to  the  un- 
disputed facts  and  the  Inferences  to  be  drawn 
therefrom  their  due  weight,  there  was  suffi- 
cient evidence  to  warrant  a  finding  by  the 
Jury  that  the  train  had  been  negligently  start- 
ed while  the  plaintiff,  an  Intending  passenger, 
was  attempting  to  board  it  We  have  con- 
cluded that  the  evidence  was  sufficient  to  sus- 
tain the  negligence  charged  In  the  statement 
of  claim,  and  that  the  learned  trial  Judge 
would  not  have  been  warranted  in  taking  the 
case  from  the  Jury.  To  have  done  so  would 
have  required  the  trial  Judge  to  declare  as  a 
matter  of  law  that  the  defendant  was  not 
guilty  of  the  negligence  charged,  and  this  un- 
der the  evidence  would  have  been  error.    It 


is  not  disputed  that  the  plaintiff  was  an  In- 
tending passenger,  having  purchased  a  ticket 
and  waited  at  the  station  more  than  two 
hours  after  midnight  to  take  the  train  In 
question.  He  fell  asleep  In  the  station  while 
waiting  for  the  train  and  was  awakened 
by  an  employ^  of  the  defendant  company 
when  the  time  had  arrived  for  its  departure 
at  2:15  a.  m.  He  testifies,  and  this  testimony 
must  be  accepted  as  true  because  undisputed, 
that  he  had  ample  time  to  get  aboard  the  train 
after  he  was  notified,  and  although  he  went 
to  the  toilet  room,  when  he  returned,  the 
gate  to  the  train  shed  was  open,  the  sign 
above  it  gave  notice  that  It  was  tbe  train  he 
desired  to  take,  and  he  walked  directly  along 
tbe  platform  to  one  of  the  coadies,  took  hold 
of  the  rail  In  the  usual  way  of  boarding  a 
car,  Btei^>ed  upon  the  first  step,  when  the  train 
"buckled"  or  "Jerked"  In  such  a  violent  man- 
ner as  to  throw  him  under  tbe  wheel. 

The  reasonable  Inference  to  be  drawn  from 
this  testimony  is  that  the  train  was  standing 
still  when  he  attempted  to  board  It  and  that 
it  was  started  with  such  a  sudden  Jerk  before 
he  had  time  to  enter  tbe  car  and  reach  a 
place  of  safety  as  to  throw  him  off  and  thus 
cause  the  very  severe  injuries  for  which  he 
seeks  to  secure  damages  in  this  action.  There 
is  no  evidence  to  show  that  he  attempted  to 
board  a  moving  train,  or  that  he  was  negli- 
gent in  this  regard.  The  contention  of  ap- 
pellant is  that  there  is  no  evidence  to  indi- 
cate that  any  employe  in  charge  of  the  train 
saw  him,  or  could  have  seen  him  by  the  exer- 
cise of  reasonable  care.  The  evidence  does 
not  show  that  either  the  conductor  or  brake- 
man  actually  saw  him;  but,  taking  all  tbe 
facts  and  circumstances  into  consideration, 
we  cannot  say  as  a  matter  of  law  that  the 
employes  could  not  have  seen  him  if  they  had 
exercised  reasonable  care,  or  that  they  had 
no  duty  to  perform  In  connection  with  the 
safety  of  this  intending  passenger.  The  noti- 
fication in  the  station  that  his  train  was 
ready,  the  open  gate  and  tbe  sign  above  it 
and  the  train  standing  on  the  tracks  along 
side  of  the  platform,  were  invitations  to 
plaintiff  to  take  that  train,  and  everything 
he  did  indicated  that  he  was  an  intending' 
passenger.  Under  these  circumstances,  our 
conclusion  is  that  it  was  for  the  Jury  to  say 
whether  the  employes  had  negligently  started 
the  train  without  giving  plaintiff  an  oppor- 
tunity to  enter  the  car  in  safety. 

The  fourth  assignment  of  error  relates  to 
the  instructions  of  the  trial  Judge  on  the 
question  of  the  measure  of  damages.  WhUe 
these  Instructions  might  have  gone  into  the 
question  more  fully,  we  cannot  find  anything 
therein  contained  which  can  be  said  to  be 
clearly  erroneous.  Indeed,  the  charge  as  a 
whole  was  full,  folr,  and  Impartial,  and  as 
we  view  It  appellant  has  no  Just  ground  of 
complaint  about  the  manner  in  which  the 
learned  trial  judge  submitted  the  case  to  the 
Jury. 

Judgment  affirmed. 
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H06ABTZ  ▼.  PHILADELPHIA  ft  B. 
ET.  CO. 

(Snpreme  Court  of  PennsylTanla.    May  22, 
1914.) 

1.  COIIMKBCE      (f     8*)— FEDEBAL     El(FIA>TKBa' 

LiABiLirr  Act— Application. 

The  federal  Employers'  Liability  Act  of 
April  22,  1908,  c  149,  35  Stat.  65  (U.  S.  Comp. 
St.  Sapp.  1911,  p.  1322),  supersedes  the  state 
laws  on  all  matters  within  its  scope,  and  con- 
trols cases  of  injuries  to  employes  engaged  in 
interstate  commerce  on  interstate  railroads. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  »  5;   Dec.  Dig.  f  8.*] 

2.  Masteb  and  Servant  ({  87*)— Federal 
Employers'   Liability  Act— Application. 

The  provision  of  the  federal  Employers'  Li- 
abUity  Act  of  April  22,  19U8,  c  149,  36  Stat 
65  (U.  8.  Comp.  St..  Supp.  1911,  p.  1322), 
that  any  contract,  rule,  regulatiun,  or  device, 
the  purpose  of  which  is  to  enable  a  common 
carrier  to  exempt  itself  from  liability  for  neg- 
ligence of  its  employes,  shall  be  to  that  extent 
Toid,  applies  to  all  cases,  within  the  scope  of 
the  statute,  with  like  effect  as 'though  promul- 
gated by  an  act  of  the  state  Legislature. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  138;    Dec.  Dig.  {  87.*] 

8.  Master  and  Servant  (|  264*)- Injury  to 
Servant— Variance— Federal  Employers' 
Liability  Act. 

Where,  in  an  employe's  action  for  injuries, 
plaintiff  does  not  expressly  plead  the  federal 
Employers'  Liability  Act  of  April  22,  1908,  c. 
149,  35  Stat  65  (U.  S.  Comp.  St  Supp.  1911, 
p.  1322),  proof  of  a  case  under  such  act  is  not 
at  such  variance  with  the  pJeading  as  will  en- 
title defendant  to  binding  instructions  in  hi» 
fitvor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  861-876;    Dec.  Dig.  { 

4.  Maeter  and  Servant  (i  100*)— Injitry  to 
Railroad  EiiPLOYt — Dbfenbb— Acceptance 
or  Benefit. 

In  a  railroad  employe's  action  for  injuries 
received  while  engaged  in  interstate  commerce^ 
the  federal  Employers'  Liability  Act  of  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St 
Supp.  1911,  p.  1322),  providing  that  a  common 
earner  shall  not  exempt  itself  from  liability 
for  negligence  of  its  employes,  precluded  the  de- 
fense that  plaintiff's  acceptance  of  benefits  aa 
a  member  of  defendant's  relief  association  re- 
leased defendant  from  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  166-170;    Dec.  Dig.  f 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  William  J.  Hogarty  against 
the  Philadelphia  ft  Reading  Railway  Compa- 
ny for  personal  injuries.  From  Judgment 
for  defendant  on  a  directed  verdict,  plaintiff 
appeals.  Reversed  and  remanded  for  new 
trial. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Ira  J.  Williams,  of  Philadelphia,  for  appel- 
lant Wm.  Clarlte  Mason,  of  Philadelphia, 
for  appellee. 

MOSCHZI8KER,  J.  On  February  1,  1910, 
William  J.  Hogarty,  an  employe  of  the  Phil- 


adelphia ft  Reading  Railway  Company,  while 
working  on  a  freight  train,  met  with  an  acci- 
dent which  caused  him  to  lose  his  right  arm. 
The  plaintiff  charged  In  his  declaration  that 
the  casualty  was  due  to  the  negligent  con- 
struction and  maintenance  of  the  defendant's 
road.  The  trial  court  first  gave  binding  in- 
structions for  the  defendant,  and  then  en- 
tered Judgment  In  its  favor.  The  plaintiff 
has  appealed. 

The  uncontradicted  evidence  was  sufficient 
to  go  to  the  jury  on  all  the  Issues  usually  in- 
volved in  a  case  of  this  character;  but  the 
defendant  proved  that  the  plaintiff  bad  ac- 
cepted benefits  as  a  member  of  Its  relief  as- 
sociation, and  contended  that  this  was  a  bar 
to  his  recovery,  citing  Reese  v.  Railroad  Co., 
229  Pa.  340,  78  AU.  851,  and  other  cases. 
The  plaintiff  rejoined  by  formally  calling  at- 
tention to  the  Act  of  Congress  of  April  22, 
1908  (35  Stat  65,  a  149),  which,  inter  aUa, 
forbids  the  defense  in  question  in  cases  aris- 
ing from  accidents  happening  to  employes  of 
railroads  while  engaged  in  interstate  com- 
merce; and  it  was  formally  agreed  at  the 
trial  that  this  accident  happened  in  the 
course  of,  and  while  the  plaintiff  and  defend- 
ant were  both  "engaged  in,  interstate  com- 
merce." To  the  position  thus  taken,  the  de- 
fe;idant  replied:  (1)  That  the  suit  had  been 
brought  at  common  law,  and  therefore  the 
federal  statute  had  no  application;  (2)  that. 
If  this  contention  was  not  correct,  then,  the 
plaintiff  having  pleaded  at  common  law  and 
proved  a  case  under  the  federal  statute,  there 
was  a  fatal  departure  between  the  allegata 
and  the  probata.  Finally,  the  plaintiff  con- 
tends that,  if  he  should  have  formally  plead- 
ed the  federal  statute,  he  Is  entitled  to  amend 
accordingly.  Properly  to  adjudge  the  merits 
of  these  various  contentions  requires  the 
consideration  of  several  recent  United  States 
Supreme  Court  decisions  and  at  least  one  of 
our  own  casea 

[1,2]  In  Second  Employers'  Liability  Cases, 
Mondou  V.  R.  R.  Co.,  223  U.  S.  1,  32  Sup.  Ct 
169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  the 
court  disposed  of  four  different  appeals,  and 
determined  many  general  points,  among  others 
that:  "(1)  The  United  States  is  not  a  foreign 
sovereignty  as  regards  the  several  states,  but 
is  a  concurrent  and,  within  its  Jurisdiction,  a 
paramount  sovereign ;  (2)  until  Congress  act- 
ed on  the  subject,  the  laws  of  the  several 
states  determined  the  liability  of  interstate 
carriers  for  injuries  to  their  employes  while 
engaged  in  interstate  commerce,  but.  Con- 
gress having  acted,  its  action  supersedes 
that  of  the  states,  so  far  as  it  covers  the 
same  subject;  (3)  when  C(mgresa,  in  the  ex- 
ertion of  a  power  confided  to  it  by  the  Con- 
stitution, adopts  an  act,  it  speaks  for  all  the 
people  and  all  the  states,  and  thereby  estab- 
lishes a '  policy  for  all,  and  the  courts  of  a 
state  cannot  refuse  to  enforce  the  act  on 
ground  that  it  Is  not  in  harmony  with  the 
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policy  of  that  state"  or  "on  tbo  ground  of 
inconvenience  or  confusion."  The  case  we 
are  discussing  InToWed  the  same  federal 
statute  vrhich  Is  now  t>efore  us,  and  It  express- 
ly supports  the  constitutionality  of  the  very 
provision  whose  protection  the  present  plain- 
tiff claimed  in  order  to  meet  the  defense  here 
Interposed.  Supplementing  what  we  have 
already  quoted,  the  United  States  Supreme 
Court  held  that  for  the  purposes  of  this  act 
Congress  had  made  a  valid  dassiflcatlon  of 
railroads  engaged  in  interstate  commerce, 
that  the  provisions  of  tlie  statute  "supersede 
the  laws  of  the  state  in  so  far  as  the  latter 
cover  the  same  field,"  that  this  piece  of  na- 
tiimal  legislation  must  be  heeded  by  all 
courts,  that  In  its  enforcement  by  state 
courts  the  act  in  question  is  "not  to  be  treated 
as  a  foreign  statute"  but  as  one  "establishing 
a  policy  for  all,"  and,  finally,  that  the  policy 
thus  established  Is  "as  mudi  the  policy-  of 
Connecticut  (the  state  from  which  the  appeal 
was  taken)  as  if  the  act  onanated  from 
its  own  Legislature."  Three  of  the  suits 
there  under  review  were  commoiced  In  Unit- 
ed States  Circuit  Courts  and  one  in  a  state 
court,  and  in  each  instance  the  federal  stat- 
ute was  formally  pleaded  in  the  plaintiff's 
declaration;  but  we  dte  the  case  for  the 
broad  general  principles  laid  down,  whlcb 
have  since  been  followed  and  applied  by 
the  Supreme  Court  In  reviewing  other  cases 
of  like  character  instituted  In  state  courts 
and  brought  at  common  law. 

St  Louis,  I.  M.  A  S.  R.  Co.  V.  Resterly,  228 
V.  a.  702,  83  Sup.  Ct  703,  57  L.  Bd.  1031,  was 
commenced  in  a  state  court,  and  recovery 
was  had  by  the  personal  representative  of  a 
deceased  employ^,  which  Included  an  item 
ndt  allowed  by  the  federal  statute.  The 
statute  was  not  formally  pleaded;  and  so 
far  as  the  report  shows  there  was  nothing 
In  the  plaintiff's  declaration  to  indicate  tbat 
ber  decedent  was  engaged  in  interstate  com- 
merce at  the  time  of  the  accident  The  de- 
fendant contended  that  the  act  of  Congress 
controlled,  but  the  trial  court  held  that  it 
did  not  apply,  and  the  Supreme  Court  of  the 
state  subsequently  decided  that  the  federal 
statute  was  "only  supplementary  and  the 
Judgment  could  be  upheld  under  tbe  state 
law."  The  United  States  Supreme  Court  re- 
versed, citing  Second  Employers'  Liability 
Cases,  supra.  In  St  Louis,  S.  F.  ft  T.  R. 
Co.  V.  Seale,  229  U.  S.  156,  33  Sup.  Ot  661, 
S7  Tj.  Bd.  1129,  the  action  was  by  the  widow 
and  parents  of  a  railroad  employe  killed  in 
interstate  service;  it  was  brought  In  a  state 
court,  and  tbe  federal  statute  was  not  plead- 
ed, nor  did  tbe  plaintiff's  statement  of  claim 
indicate  that  the  deceased  was  engaged  in 
Interstate  commerce  at  tbe  time  of  his  Injury. 
Tbe  defendant  urged  that  the  act  of  Congress 
applied  and  thereunder  the  personal  represen- 
tative of  the  deceased  was  the  only  one  en- 
titled to  sue ;  but  its  contention  was  not  sus- 
tained. On  appeal,  the  United  States  Su- 
preme Court  reversed,  "without  prejudice  to 


such  rl^ts  as  the  personal  representative 
of  the  deceased  may  have"  under  the  federal 
statute.  In  North  Carolina  Railroad  v. 
Zachary,  282  U.  S.  248,  84  Sup.  Ct  305,  58  U 
Ed.  681,  the  suit  was  by  the  personal  repre- 
sentative of  a  decedent  killed  while  employed 
upon  the  defendant  road.  The  actimi  was 
instituted  in  a  state  court  the  act  of  Con- 
gress was  not  pleaded,  and  the  plaintiff's 
declaration  did  not  indicate  that  the  deceased 
was  engaged  In  Interstate  service.  The  de- 
fendant set  up,  "as  a  special  defense,"  that: 
"At  the  time  plaintiff's  intestate  was  killed 
he  was  engaged  in  interstate  commerce,  and 
tbat  the  liability  of  the  defendant  *  *  *  was 
fixed  and  regulated  by  the  federal  Employers' 
LUbility  Act" 

In  refusing  a  nonsuit  the  trial  court  held: 
"That  the  action  was  brought  under  the  stat- 
ute of  North  Carolina,  that  the  federal  act  had 
no  application,  and  that  the  cause  was  triable 
under  the  statutes  of  the  state." 

In  reversing,  the  United  States  Supreme 
Court  ruled  that  "the  federal  act  governed 
to  the  exclusion  of  the  statutes  of  the  state," 
dtlng  Second  Employers'  liability  Cases,  su- 
pra. 

In  Missouri,  E.  ft  T.  R.  Co.  v.  Wulf,  226  U. 
S.  570,  33  Sup.  Ct  135,  57  L.  Ed.  355,  Ann. 
Cas.  1914B,  134,  the  plaintiff,  In  her  individ- 
ual capacity,  commenced  an  action  in  a  Cir- 
cuit Court  of  the  United  States  to  recover 
damages  for  tbe  death  of  a  son  killed  in  the 
employ  of  the  defendant  company.  The  case 
was  in  the  United  States  court  by  reason  of 
diverse  citizenship,  and  the  federal  statute 
was  not  pleaded.  The  defendant  contended 
in  its  answer  that  the  cause  of  action  was 
"not  governed  by  the  laws  of  Kansas,"  but  by 
tbe  federal  Employers'  Liability  Act ;  where- 
upon the  plaintiff  asked  to  amend  and  plead 
the  statute.  Tbe  defendant  objected  on  the 
ground  that  the  period  of  limitation  had  run 
since  the  cause  of  action  accrued;  but  tbe 
court  allowed  the  amendment  The  case 
proceeded  to  trial,  and  Judgment  was  entered 
for  the  plaintiff.  In  affirming,  tbe  United 
States  Supreme  Court  said: 

"It  is  contended  tbat  the  plaintiff's  original 
petition  failed  to  state  a  cause  of  action,  be- 
canse  she  sued  in  her  individual  capacity  and 
based  her  right  of  recovery  upon  the  Kansas 
statute,  whereas  her  action  could  legally  rest 
only  upon  the  federal  Employers'  Liability  Act 
of  1008,  which  reauires  the  action  to  be  brought 
in  the  name  of  the  personal  representative  of 
the  deceased ;  that  the  plaintiff's  amended  peti- 
tion •  •  *  alleged  an  entirely  new  and  dis- 
tinct cause  of  action  ;  and  that  such  an  amend- 
ment could  not  lawfully  be  allowed  so  as  to 
relate  back  to  the  commencement  of  the  action, 
inasmuch  as  the  plaintiff's  cause  of  acdon  was 
barred  by  the  limitation  of  two  years." 

The  opinion  proceeds: 

"It  is  true  tbe  original  petition  asserted  a 
right  of  action  nnder  the  laws  of  Kansas,  with- 
out making  reference  to  the  act  of  Congress. 
But  the  court  was  presumed  to  be  cognizant  of 
the  enactment  of  the  Employers'  Liability  Act 
and  to  know  that  with  respect  to  the  responsi- 
bility of  interstate  carriers  by  railroad  •  •  * 
it  had  the  effect  of  superseding  state  laws  up- 
on the  subject.  *  *  *  Therefore  the  pleader 
was  not  required  to  refer  to  the  federal  act 
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and  the  referenot  Mtaallr  made  to  the  Eansaa 
statute  no  more  Titiated  the  pleading  than  a 
reference  to  any  other  repealed  statute  would 
have  done." 

The  court  tli6n  held  that  the  amendment 
was  not  "equivalent  to  the  commencement 
of  a  new  action,"  subject  to  "the  two  years' 
limitation";  and  in  so  doing  it  expressly 
distinguished  the  case  of  Cnlon  Pacific  Ry. 
Ck).  v.  Wyler,  158  U.  S.  285.  15  Sup.  Ct  877, 
S9  L.  Ed.  983,  cited  by  the  present  defmd- 
ant,  stating  In  conclusion: 

"Since  •  •  •  the  federal  statnte  did  not 
need  to  be  pleaded,  and  the  amended  petition 
set  up  no  new  facta  as  the  ground  of  action, 
the  decision  in  the  Wyler  case  is  not  control- 
ling." 

Also,  see  Philadelphia,  B.  ft  W.  Rd.  Ga  t. 
Schubert,  224  U.  S.  603,  32  Sup.  Ct  580,  56 
Jj.  Ed.  911. 

The  last  reported  case  touching  upon  the 
subject  before  us  is  Taylor  v.  Taylor,  232  U. 
8.  363,  34  Sup.  Ct.  850,  68  L.  Ed.  638,  which 
decides  that  the  proceeds  of  a  judgment  re- 
covered in  a  state  court,  by  an  administra- 
trix. In  a  personal  injury  case,  within  the  act 
of  Congress,  must  be  distributed  under  the 
federal  law  and  not  under  the  law  of  the 
state  where  the  accident  happened  and  the 
decedent  resided.  Most  of  the  recent  federal 
cases  are  reviewed  in  the  course  of  this  opin- 
ion; the  court  stating,  in  connection  with 
Second  Emp.  Cases,  supra,  that  the  statute 
and  its  amendments  "having  been  enacted, 
*  *  *  state  laws  must  give  way  to  them; 
they  established  the  policy  for  all,  •  •  • 
and  the  courts  of  a  state  cannot  refuse  to  en- 
force them  on  the  ground  that  they  are  not  in 
harmony  with  the  policy  of  the  state.  Con- 
gress having  acted  •  *  •  the  laws  of  the 
states,  in  so  far  as  they  cover  the  same  field, 
are  superseded;  for  necessarily  that  which 
is  not  supreme  must  yield  to  that  which  is." 
Later,  in  discussing  (Missouri,  K.  &  T.  Ry. 
Ga  V.  Wulf,  supra,  it  Is  said: 

"Notwithstanding  the  original  petition  assert- 
ed a  cause  of  action  *  •  •  without  making 
reference  to  the  act  of  Congress,  the  court  was 
presumed  to  be  cognizant  of  the  federal  enact- 
ment, and  to  Icnow  that,  with  respect  to  the 
responsibility  of  interstate  carriers  by  railroad 
to  their  employes  injured  in  such  commerce 
after  its  enactment,  it  had  the  effect  of  super- 
seding state  laws  upon  the  subject" 

These  United  States  decisions  establish 
that  this  broad,  general  act  of  Congress  su- 
persedes the  laws  of  the  states  upon  all  mat- 
ters within  its  scope ;  and  that,  so  long  as  It 
remains  upon  the  books,  in  cases  involving 
accidents  happening  upon  interstate  rail- 
roads, to  employes  engaged  in  Interstate  com- 
merce, such  state  laws  must  be  viewed  as 
though  nonexistent  This  is  the  key  to  the 
whole  situation,  and  it  readily  explains  the 
Wutf  decision,  and  makes  clear  its  applica- 
bility to  the  present  case. 

[3, 4]  In  allowing  the  plaintlfF  in  that  case 
to  proceed  as  though  the  federal  statute  had 
been  originally  pleaded,  there  was  no  depar- 
ture "from  law  to  law,"  as  in  the  Wyler 
Case;    for,  where  in  a  particular  class  of 


cases  but  one  law  eztots  and  can  by  any  pos- 
sibility apply,  ex  necessitate,  there  can  be  no 
departure  "from  law  to  law."  ThU  prindpla 
also  distinguishes  our  own  case  of  Allen  v. 
Xuscarora  Val.  Ry.  Co.,  229  Pa.  97,  78  AtL 
34,  30  L.  a  A.  (N.  S.)  1006,  140  Am.  St  Rep. 
714,  relied  apcm  by  the  defendant 

In  the  Allen  Case  the  statute  was  not  of 
the  character  of  the  one  at  bar,  which  or- 
dains broad,  general  roles  of  public  policy, 
and  within  its  field  not  only  sapersedes  the 
common  law  but  all  relevant  state  enact- 
ments ;  <»  the  contrary,  the  statutory,  provi- 
sion there  relied  upon  ordered  a  minute  reg- 
ulation, to  wit  that  a  certain  kind  of  me- 
chanical contrivance,  or  coupler,  be  used  up- 
on all  cars  engaged  In  interstate  commerce. 
The  plaintiff  in  that  case  first  declared  upon 
a  liability  arising  from  common-law  negli- 
gence, and  then,  after  the  statute  of  limita- 
tions had  run,  he  desired  to  amend  by  plead- 
ing the  act  of  Congress,  so  that  he  might 
prove  a  breach  of  this  specific  regulation,  as 
a  substantive  part  of  his  case  in  chief.  We 
determined  that  this  could  not  be  done,  as 
the  amendment  would  present  not  only  a 
departure  from  "law  to  law"  but  from  "fact 
to  fact";  and  oar  decision  was  based  largely 
upon  the  Wyler  Case,  which  is  distinguished 
in  the  Wulf  Case.  But  in  the  present  in- 
stance the  plaintiff  simply  relied  upon  the 
relevant  general  principles,  or  rales  of  law, 
whatever  their  source,  applicable  to  the 
whole  class  of  cases  to  which  his  cause  be- 
longed; and,  as  we  have  already  pointed  out,, 
since  those  established  by  the  federal  statute 
cover  the  field  and  apply  to  the  exclusion  of 
ordinary  state  common-law  rules  and  statu- 
tory provisions,  there  could  be  no  departure 
from  "law  to  law."  ITurther,  In  order  to  sup- 
port the  plaintlfTs  case  In  chief,  he  did  not 
depend  upon  or  desire  to  plead  any  statutory 
regulation  requiring  the  proof  of  a  certain 
defined  condition  of  fact;  hence,  there  wa» 
no  departure  from  "fact  to  fact"  as  in  Allen 
V.  Tuscarora  Ry.  Co.,  supra. 

The  federal  statute  was  not  brought  Into- 
the  case  at  bar  until  a  special  defense  was 
entered  upon,  and  then  the  plaintiff  promptly 
drew  attention  to  Its  express  prohibition  of 
all  defenses  of  the  character  of  the  one  offer- 
ed; just  as  In  the  ordinary  industrial  acd- 
dent  case,  although  not  formally  pleaded,  a 
plaintiff  may  claim  the  benefit  of  any  partic- 
ular provision  In  our  Fellow  Servant  Act  ot 
June  10,  1907,  P.  Ia  623,  or  our  Factory  Act 
of  May  2, 1905,  P.  L.  352,  if  the  circumstances 
call  for  it  Troe,  the  law  depended  upon  at 
bar  happened  to  be  a  federal  statute;  but. 
since  the  Supreme  Court  of  the  United  States 
has  decided  that  this  statute  must  be  treated 
by  state  courts,  in  each  instance,  as  thougli 
an  act  of  their  own  Legislature,  for  all  prac- 
tical purposes  it  is  a  Pennsylvania  statute, 
in  the  same  category  as  the  two  acts  to  wtiicli 
we  refer;  and  its  provision  that  "any  con.* 
tract  rule,  regulation,  or  devise  whatsoever." 
the  purpose  of  which  la  to  enable  a  common 
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carrier  to  exempt  Itself  from  liability  for  neg- 
ligence to  its  employes,  "shall  to  that  extent 
be  Toid,"  is  the  announcement  of  a  broad  rule 
of  public  policy  applicable  to  all  cases  within 
the  scope  of  the  statute,  with  like  effect  as 
though  promulgated  by  one  of  our  acts. 

The  question  before  us  has  been  made 
strictly  a  federal  one,  by  the  act  of  Congress 
and  the  relevant  United  States  Supreme 
Court  dedsicxis;  and  thereunder,  when  we 
consider  that  the  plaintifrB  case  in  chief  did 
not  depend  upon  any  specific  and  peculiar 
statutory  regulation,  such  as  in  the  Allen 
Case,  that  he  is  a  person  bound  by  and  entitled 
to  all  the  benefits  of  the  federal  statute,  that 
his  declaration  is  entirely  consistent  with  an 
action  under  that  statute,  and  that  the  law 
thereby  established  is  the  only  law  that  could 
by  any  possibility  apply  to  his  cause,  it  be- 
comes plain  that  he  could  rely  upon  the  pro- 
vision of  the  act  of  Congress  forbidding  the 
defense  here  interposed.  Moreover,  from  the 
authorities  dted,  it  is  clear  that  he  was  en- 
titled to  this  as  a  mater  of  substance,  and, 
if  by  reason  of  any  technical  rule  of  practice 
he  should  bare  mentioned  the  statute  in  bis 
declaration,  he  was  entitled  to  amend. 

in  this  particular  Instance,  it  is  evident 
that  DO  one  can  suffer  any  real  harm,  or 
plead  surprise,  even  in  the  strict  legal  sense 
of  that  term,  if  the  case  is  treated  as  though 
expressly  brought  under  the  act  of  1808,  su- 
pra ;  for  the  defendant  is  an  interstate  road, 
and  It  admitted  at  trial  that  the  plaintiff  was 
an  employ^  engaged  in  interstate  commerce 
at  the  time  of  the  accident,  so  we  may  fairly 
assume  that  it  bad  this  knowledge  from  the 
first. 

The  learned  court  below  erred  in  giving 
binding  instructions  for  the  defendant;  the 
assignments  are  sustained,  and  the  judgment 
Is  reversed  with  a  venire  facias  de  novo. 

(246  Pa.  47t) 

In  re  RUEiTSCHUN'S  ESTATE. 

APPEAL  OF  MAGEE  et  aL 

(Supreme  Court  of  Pennsylvania.     May  22, 
1914.) 

1.  EXECUTOBs  AND  Aduinistbatobs  (|  417*)— 
C1.AI11  AoAiRST   EsTAis— Right  to  PsKr- 

EBENOB. 

Where,  at  the  audit  of  thi  account  of  ex- 
ecutors of  an  insolvent  estate,  claim  was  made 
for  a  preference  of  $12,500  pursuant  to  an  un- 
recorded agreement  between  decedent  and 
claimants'  testator,  stipulating  that  on  the 
sale  of  a  plot  of  ground  decedent  would  give 
such  testator  one-half  the  proceeds,  and  that 
claimant's  testator  would  not  demand  pay- 
ment of  a  loan  of  !f32,000  for  five  years,  it  ap- 
peared that  the  land  had  been  sold  by  the  ex- 
ecutors for  $25,000  and  had  been  purchased 
by  decedent  with  the  money  loaned  him  by 
cUtimanta'  testator,  and  that  such  testator  had 
loaned  decedent  other  amounts  in  addition  to 
the  sum  mentioned  in  the  agreement,  but  it 
did  not  appear  that  at  the  time  of  any  par- 
ticular loan  decedent  ajfreed  to  jtrant  claim- 
ants' testator  an  interest  in  the  land  or  that 
any  money  was  given  by  such  testator  to  de- 
cedent for  the  specific  purpose  of  buying  such 


land,  the  orphans'  court  properly  decreed  that 
the  agreement  did  not  constitute  a  declaration 
of  trust  or  an  equitable  assignment  of  half  of 
the  proceeds  realized  from  the  sale  of  the 
land,  and  that  hence  claimants  were  not  enti- 
tled to  a  preference  over  creditors. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1646-1651; 
Dec.   Dig.  {  417.*] 

2.  EXECUTOBS  AND  Adminibtbatobs  (§  124*)— 

MOBTOAOE  BeLONOINO  TO  ESTATE — BoND 
COLLATEBAI,  TO  MOBTOAOB— POWEB  OF  EX- 
ECTJTOB   TO   PUBCHABE. 

That  one  of  three  executors  wrote  a  let- 
ter stating  that  he  would  purchase  property, 
mortgnged  to  his  decedent,  tor  $500  "over  and 
above  the  bond  and  mortgage  now  held  by  us," 
did  not  estop  the  executors  from  subsequently 
enforcing  the  bond,  where  he  withdrew  the  of- 
fer within  a  few  days  after  makin.^  it  and  no- 
tified the  recipient  of  the  letter  that  counsel 
bad  advised  him  that  he  bad  no  power  to  pur- 
chase real  estate,  and  a  conference  was  held 
shortly  afterwards  between  the  parties  in  in- 
terest at  which  the  question  of  foreclosure  of 
the  mortgage  was  discussed  but  no  mention 
was  made  of  the  letter. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  M  496-607; 
Dec.  Dig.  §  124.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Adjudication  in  the  estate  of  Henry 
Ruetschlin,  deceased.  From  a  decree  dis- 
missing exceptions  to  the  adjudication,  Heniy 
I.  Magee  and  others,  executors  of  Francis 
Magee,  deceased,  appeal.     Decree  modified. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

Henry  Spalding,  William  Y.  Tripple,  and 
Alfred  Moore,  all  of  Philadelphia,  for  appel- 
lants. Frederick  J.  Enaus,  Charles  H.  Ed- 
munds, Ruby  R.  Vale,  and  Conlen,  Brlnton 
&  Acker,  all  of  Philadelphia,  for  appellee. 

MOSCHZISKER,  J.  At  the  adjudication 
in  the  estate  of  Henry  Ruetschlin,  deceased, 
the  executors  of  Francis  Magee  presented 
several  claims.  They  contended  for  a  prefer- 
ence to  the  extent  of  $12,500,  by  reason  of 
a  written?  agreement  existing  between  their 
decedent  and  the  one  whose  estate  was  under 
distribution. 

[1]  By  a  paper  dated  November  1, 1909,  ex- 
ecuted by  "Henry  1.  Magee,  trustee  for  Fran- 
cis Magee,"  and  Henry  Ruetschlin,  it  was 
stipulated  that  "upon  the  sale  of  •  •  • 
the  plot  of  ground  situated"  (no  description) 
Ruetschlin  would  "give  to"  Magee  "one-half 
of  all  money  which  he  (Ruetschlin)  shall  re- 
ceive as  bis  portion  of  the  proceeds"  of  such 
sale;  and  Magee  agreed  not  to  require  pay- 
ment of  "the  loan  of  $32,000,"  due  to  him  by 
Ruetschlin,  for  a  period  of  five  years,  unless 
the  ground  was  sold  in  the  Interim;  at  the 
expiration  of  that  time  Magee  to  have  the 
"option"  of  calling  in  the  loan,  or,  should 
the  ground  still  remain  unsold,  "to  renew  the 
agreement"  for  a  further  period  of  five  years. 

The  executors  of  Ruetschlin  included  in 
their  account  an  item  of  $25,000,  derived 
November  20,  1912,  from  the  sale  of  a  one- 
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third  Interest  In  a  lot  of  groond  In  West 
PUladelplila ;  tbey  admitted  that  this  prop- 
erty was  the  same  as  that  "mapped  out"  on 
a  certain  blueprint  attached  to  the  written 
agreement  between  Magee  and  their  decedent 
Testimony  was  offered  which  showed  that 
Rnetschlln  died  InsolTent  Jaly  24,  1911,  that 
early  in  June,  1911,  a  meeting  was  held  be- 
tween him  and  Henry  I.  Ifagee,  at  which 
time  Ruetschlin  acknowledged  that  the  blue- 
print represented  the  ground  referred  to  in 
the  agreement;  and  fnrther  that  he  had  used 
money  loaned  to  him  by  Magee  to  purchase 
his  (Ruetschlln's)  Interest  in  this  land.  It 
appeared  that  Magee  had  from  time  to  time 
advanced  Rnetschlln  other  moneys.  In  addi- 
tion to  the  amounts  claimed  at  the  adjudica- 
tion and  the  $32,000  mentioned  In  the  agree- 
ment; but  there  was  no  evidence  to  show 
what  particular  funds  coming  from  Magee 
actually  went  into  this  West  Philadelphia 
land.  Moreover,  there  was  no  proof  that  at 
the  time  of  any  particular  loan  Ruetschlin 
then  and  there  agreed  to  grant  Magee  an 
Interest  in  the  property  in  question,  or  that 
money  was  given  by  the  latter  to  the  former 
for  the  spedflc  purpose  of  buying  the  land 
covered  by  the  blueprint  So  far  as  the  evi- 
dence goes,  it  merely  appears  that  Magee 
made  loans  to  Ruetschlin  for  the  latter's 
own  puri>oses,  that  some  of  the  money  was 
used  in  the  purchase  of  an  Interest  in  this 
real  estate,  and,  long  after  the  purchase  was 
made,  Rnetschlln  agreed  that,  when  he  sold, 
be  would  give  his  creditor  (Magee),  one-half 
of  the  proceeds.  It  is  not  a  case  where  one 
purchased  land  in  his  own  name  for  another; 
no  more  Is  it  a  case  where  money  was  ad- 
vanced for  the  specific  purpose  of  a  partic- 
ular purchase,  with  the  agreement  at  bar  In 
view.  The  property  was  not  sold  by  Ruet- 
schlin In  his  lifetime;  and  the  agreement 
does  not  declare  that  he  held  it  In  any  man- 
ner or  to  any  extent  for  the  benefit  of  Magee, 
or  even  that  he  would  so  hold  one-half  of  the 
proceeds  In  the  event  of  a  sale.  Finally, 
Ruetschlin  In  no  respect  expressly  limited 
his  right  to  sell,  or  personally  to  receive  the 
proceeds  in  the  event  of  a  sale. 

Under  the  circumstances,  we  cannot  sus- 
tain the  appellants'  contention  that  the  writ- 
ten agreement  constituted  a  declaration  of 
trust  or  an  equitable  assignment.  What 
might  have  been  determined  had  the  ques- 
tion arisen  during  the  lifetime  of  Ruetschlin, 
It  is  not  necessary  to  decide;  but,  as  be- 
tween the  several  creditors  of  Ruetschlln's 
Insolvent  estate,  it  is  clear  that  this  writing, 
which  was  not  of  record,  and  was  unknown 
to  creditors  other  than  Magee,  cannot  be 
construed  to  give  a  preference  to  his  estate. 
We  have  looked  at  the  authorities  cited  by 
both  sides;  but,  on  their  facts,  all  of  them 
are  distinguishable  from  the  present  case, 
although  Wylie's  Appeal,  92  Pa.  196,  Is  near- 
est in  principle.  Also,  see  Wood's  Estate, 
243  Pa.  211,  215,  89  AtL  975.    It  is  clear  the 


court  below  did  not  err  when  It  refused  the 
preference  claimed  by  appellants. 

[2]  The  next  matter  for  conslderatlMi 
arises  out  of  a  bond  conditioned  for  the  pay- 
ment of  $10,000,  dated  May  SI,  1911,  and 
given  by  Ruetschlin  to  the  three  executors 
of  the  estate  of  Magee  as  collateral  to  a 
mortgage  on  another  piece  of  real  estate. 
This  mortgage  was  foreclosed,  and  the  im>p- 
erty  was  purchased  at  sheriff's  sale  by  the 
Magee  executors  for  $50.  It  appears  that 
one  of  these  executors  wrote  a  letter  to  an 
executor  of  the  Ruetschlin  estate,  dated 
December  21,  1911,  In  which  he  stated  that 
the  Magee  estate  would  purchase  the  mort- 
gaged property  for  $500  "over  and  above  the 
bond  and  mortgage  now  held  by  us."  Bat 
a  few  days  later  the  writer  of  the  letter 
notified  its  recipient  that  counsel  had  ad- 
vised him  he  had  no  power  to  purchase  real 
estate;  and  the  offer  was  withdrawn.  Short- 
ly afterwards  a  conference  was  held  at  which 
the  attorney  of  the  Magee  executors  met  one 
of  the  Ruetschlin  executors  and  his  counsel, 
with  some  other  persons,  and  discussed  the 
question  of  the  foreclosure  of  the  mortgage. 
We  have  read  all  the  testimony  in  reference 
to  this  meeting,  and,  were  we  sitting  as  a 
chancellor,  we  should  find  that  the  attorney 
for  the  Magee  executors  neither  said  nor  did 
anything  at  that  time,  or  at  the  subsequent 
sheriff's  sale,  that  estops  his  clients  from 
claiming  on  the  bond  now  before  us.  Of 
course,  had  the  court  below,  after  seeing  and 
hearing  the  witnesses,  made  specific  findings 
of  fact  compelling  a  contrary  conclusion,  we 
should  hesitate  to  reverse;  but  the  learned 
auditing  Judge  goes  no  farther  than  to  say 
that: 

"The  solution  of  the  question  involved  is  at- 
tended with  difficulties,  and,  in  view  of  the  ex- 
istence of  the  letter  written  by  one  of  the  ex- 
ecutors aforesaid,  it  ia  but  reasonable  to  be- 
lieve that  those  present,  with  the  exception  of 
Mr.  Tripple  (the  attorney  for  the  Magee  ex- 
ecutors), left  the  conference  with  the  distinct 
understanding  that  Mr,  Tripple  would  boy  in 
the  property  in  satisfaction  of  the  debt" 

Upon  this  view  bf  the  facts,  the  learned 
court  concluded  that  the  appellants  were 
estopped  from  claiming  on  the  bond,  but  we 
cannot  concur  in  the  conclusion.  It  is  dear 
that  the  epistle  in  question  was  written  before 
the  conference,  and  it  was  not  even  mentioned 
at  that  time;  in  point  of  fact,  so  far  as  the 
appellants  are  concerned,  the  testimony  shows 
that  neither  the  attorney  nor  any  of  the  ex- 
ecutors of  the  Magee  estate,  other  than  the 
writer  of  the  letter,  then  knew  of  its  exist- 
ence. 

As  a  matter  of  law,  there  can  be  no  doubt 
about  the  appellants'  right  to  pursue  their 
remedy  on  the  bond  (Wolfe's  Appeal,  110  Pa.. 
126,  20  Atl.  410;  Lomison  v.  Faust,  145  Pa.  8, 
23  AtL  377;  Mollenauer  v.  Smith,  61  Pa. 
Super.  Ct  517,  per  Rice,  J.),  and  in  view  of 
the  specific  offer  made  at  the  bar  of  the  court 
below,  by  the  attorney  of  the  Magee  estate, 
to  surrender  the  property  purchased  undei' 
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foredosnre,  upon  payment  of  tbe  mortgage 
debt  with  interest,  and  to  "^ut  tbe  tblng  back 
Into  statu  quo,"  so  far  as  possible,  we  are 
not  impressed  wltii  the  equity  of  the  position 
taken  by  the  appellees;  but,  however  that 
may  be,  clear  error  was  committed  in  the 
ruling  tliat  no  valid  claim  could  be  made  up- 
on tbe  bond. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  are  overruled;  the  others, 
including  the  eighth  (so  far  as  it  relates  to 
the  questions  before  us),  are  sustained.  The 
record  is  remitted  to  the  court  below  with 
directions  to  modify  the  final  decree  in  ac- 
cordance with  the  views  here  expressed;  one 
half  of  the  costs  to  be  paid  by  the  estate  of 
Ruetschlin  and  the  other  half  by  the  estate 
of  Magee. 

(34E  Fa.  418) 

COX  &  SONS  CO.  T.  NORTHAMPTON 
BREWING  CO. 

(Supreme  Court  of  Penosylvania.    May  22, 
1914.) 

1.  Bills  and  Notks  (t  327*)— Noncx  or  In- 

riBUITT— A7PLICATI0H   OF   STATDTB— COBPO- 
BATIONS. 

Negotiable  Instruments  Act  of  May  16, 
1901  (P.  L.  202)  i  ea.  providiDg  that,  to  con- 
stitute notice  of  an  innrmity  in  an  instrument, 
or  defect  in  tbe  title  of  a  person  negotiating  the 
same,  tbe  person  to  whom  it  is  negotiated  must 
have  bad  actual  notice  bf  the  infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  bis  action 
in  taking  the  instrument  amounted  to  bad  faith, 
applies  to  corporations  as  well  as  natural  per- 
sons. 

[Ed.  Note.— XV>r  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  792 ;  Dec  Dig.  i  827.*] 

2.  Bills  and  Notks  (J  494*)— Commkbcial 
Papeb  or  CoBPORATioNS— Pbesuuption  or 
Validitt. 

Negotiable  paper  issued  by  a  corporation 
having  either  express  or  implied  power  to  issue 
such  paper  is  presumably  valid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  404.*] 

&  Bills  and  Notes  (|  367*)— Aoooimodatioh 

Indorsements— ijiABiLiTT. 
A  corporation,  having  general  power  to  issne 
negotiable  paper  and  to  indorse  the  same  for  ita 
own  benefit  in  the  course  of  its  business,  is  lia- 
ble on  its  accommodation  indorsement,  where 
the  paper  has  passed  into  the  hands  of  a  bona 
fide  nolder  for  value,  tiefore  maturity,  without 
notice  of  the  character  of  the  indorsement. 

[£!d.  Note.— For  other  cases,  see  Bills  and 
Motesk  Cent.  Dig.  U  947,  948;  Dec.  Dig.  J  367.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Assumpsit  on  promissory  notes,  by  the  Cox 
ft  Sons  Company,  against  the  Northampton 
Brewing  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

OalYln  F.  Smith,  of  Easton,  and  B.  O. 
Nagle,  of  Siegfried,  for  appellant  Robert 
A.  Btotz  and  William  H.  Schneiler,  both  of 
Easton,  for  appellee. 


BLKIN,  J.  The  defense  mainly  relied  «« 
by  the  appellant  corporation  is  that  It  waa 
an  accommodation  indorser  on  the  promis- 
sory notes  in  suit,  and  that  as  to  a  corpora- 
tion such  indorsements  are  ultra  vires  acts, 
and  therefore  void.  It  is  established  as  a 
fact  that  the  plaintiff  became  the  holder  of 
the  notes  sued  on  in  due  course  for  ralue 
before  maturity  without  notice  of  any  in- 
firmity. At  the  trial  plaintiff  contended  that 
the  notes  were  Indorsed  by  defendant  for  Its 
own  benefit  la  the  usual  course  of  business 
and  that  It  was  not  in  any  proper  legal  sense 
an  accommodation  Indorser.  The  learned 
trial  judge  refused  to  submit  this  question  to 
tbe  Jury  on  the  evidence,  and,  the  contention 
of  plaintiff  havlDg  prevailed  on  other 
grounds,  there  was  no  occasion  to  assign  this 
ruling  for  error.  We  will  not  discuss  it  now 
further  than  to  say  that  there  are  doubts  In 
our  minds'  upon  this  question,  and  we  are 
not  convinced  that  It  should  have  been  with- 
drawn from  the  consideration  of  the  jury. 

[1]  The  case  was  submitted  to  the  jury  oa 
the  theory  that  the  defendant  was  liable  If 
the  plaintiff  became  the  bona  fide  holder  of 
tbe  notes  for  value  before  maturity  without 
notice  of  any  infirmity,  even  If  it  subsequent- 
ly  developed  that  the  Indorsements  were 
made  for  accommodation  purposes.  There  Is 
DO  pretense  in  tbe  present  case  that  plaintiff 
had  actual  knowledge  of  any  Infirmity  In  th« 
notes,  and  there  is  no  evidence  of  bad  faith 
in  taking  the  notes.  Section  66  of  our  Nego- 
tiable Instruments  Act  of  May  16,  1901  (P. 
L.  194)  provides: 

"To  constitute  notice  of  an  Infirmity  In  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  tbe  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith." 

[2, 3]  This  law  applies  to  all  classes  of 
persons,  artificial  as  well  as  natural,  and 
must  be  so  regarded.  It  is  argued,  however, 
that  the  mere  fact  of  the  notes  having  been 
Indorsed  by  a  corporation  Is  sufficient  to 
charge  the  holder  with  notice  of  the  Irregu- 
lar indorsement,  and  to  show  that  failure  to 
make  inquiry  as  to  the  character  of  the  In- 
dorsement amounted  to  bad  faith.  With 
this  proposition  we  do  not  agree.  A  corpora- 
tion having  either  an  express  or  Implied  pow- 
er to  issue  negotiable  paper  Is  presumed  to 
act  within  the  scope  of  its  power;  and 
hence  there  Is  a  presumption  In  favor  of  the 
validity  of  negotiable  paper  issued  pursuant 
to  such  power.  Eaton  and  Gilbert  on  C!om- 
mercial  Paper,  page  136.  It  Is  not  denied — 
Indeed  It  could  not  be — that  appellant  has 
the  power  to  issue  negotiable  paper,  and 
hence  could  accept  the  notes  in  suit  in  the 
course  of  Its  business  and  indorse  the  same 
for  its  own  benefit.  Therefore  there  was 
nothing  on  the  face  of  the  notes,  or  In  the 
indorsements,  to  put  a  third  party  on  notice 
that  the  Indorsements   were   Irregular,   or 
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tbat  the  notes  bad  not  been  negotiated  In 
the  usual  course  of  business  by  appellant 
and  for  Its  benefit  In  many  Jurisdictions  It 
has  been  held  tbat  a  corporation  is  bound 
even  as  an  accommodation  indorser  on  nego- 
tiable paper  wben  in  the  bands  of  a  third 
party  who  took  it  in  good  faith,  for  value; 
before  maturity,  without  notice  of  any  In- 
firmity. Marshall  National  Bank  t.  O'Neal, 
U  Tex.  av.  App.  640,  S4  S.  W.  344 ;  Bird  ▼. 
Daggett,  97  Mass.  494 ;  Blake  v.  Domestic  S. 
Macb.  Co.,  84  N.  J.  Eq.  480,  38  Atl.  241.  In- 
deed, It  has  been  so  held  in  most  jurisdic- 
tions where  the  question  has  been  raised. 
This  does  not  mean  that  a  corporation  has 
the  power  to  make  or  indorse  accommodation 
paper,  but  It  does  mean,  as  hereinbefore  In- 
dicated, tbat  a  corporation  having  the  gener- 
al power  to  Issue  negotiable  paper,  and  to 
Indorse  the  same  in  the  course  of  its  business 
for  its  own  benefit,  will  be  liable  on  its  in- 
dorsement when  the  paper  passes  into  the 
hands  of  a  bona  fide  holder  for  value,  before 
maturity,  without  notice  of  the  character  of 
the  indorsement,  even  If  it  turns  out  to  be 
an  indorsement  for  accommodation  purposes. 
The  precise  point  may  not  have  been  fully 
discussed  and  finally  determined  in  our 
Pennsylvania  cases,  but  whatever  doubt  may 
have  existed  on  the  question  is  resolved  in 
favor  of  the  rule  above  stated.  The  follow- 
ing cases  are  In  line  with  this  conclusion 
and  may  be  cited  in  answer  to  several  con- 
tentions pressed  on  us  by  learned  counsel  for 
appellant:  Culver  v.  Ice  Co.,  206  Pa.  481,  56 
Atl.  29;  First  National  Bank  v.  Colonial 
Hotel  Company,  226  Pa.  292,  75  Atl.  412; 
Chestnut  St  Trust  &  Sav.  Fd.  Co.  t.  Record 
Publishing  Co.,  227  Pa.  235,  76  Atl.  1067,  136 
Am.  St  Rep.  874;  First  National  Bank  of 
Bangor  v.  Slate  Co.,  229  Pa.  27,  77  Atl.  1100. 

With  the  main  question  decided  adversely 
to  the  contention  of  appellant,  the  remaining 
assignments  of  error  are  without  substantial 
merit,  and  need  not  be  discussed.  Our  con- 
clusion is  that  the  case  was  properly  sub- 
mitted to  the  Jury,  whose  province  it  was  to 
determine  all  the  questions  of  fact  upon 
which  the  right  to  recover  depended. 

Judgment  affirmed. 


(24S  Pa.  467) 
GRALKA  et  aL  v.  WORTH  BROS.  CO. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  BxPLoaivEB   (S  8*)— Injxtbt  to   Infant— 

BUBDEN   OF  PBOOF. 

In  an  action  for  injuries  to  a  seven  year 
old  child  from  the  explosion  of  dynamite,  alleg- 
ed to  have  been  left  by  defendant's  servants 
in  an  open  shanty  in  which  the  child  played,  the 
burden  was  on  plaintiff  to  prove  defendant's 
negligence. 

[Eld.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  {§  4,  6;    Dec.  Dig.  §  8.»] 

2.  ExPi/oatvEB   (8  8*)— Injury  to  Infant— 

DiBECTION  OF  VEBDICT. 

Where,  in  an  action  for  injnrles  to  a  seven 
year  old  child  from  the  explosion  of  dynamite, 


alleged  to  have  been  negligently  left  by  defend- 
ant's servants  in  an  open  shanty  in  which  the 
child  was  playing,  evidence  held  Insufficient  to 
go  to  the  jury  on  the  issue  of  defendant's  con- 
nection with  the  dynamite  which  caused  the  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  a  4,  6;   Dec.  DigTi  8.*] 

Appeal  from  Court  of  Common  Pleas,  Fbll- 
adelphla  County. 

Trespass  by  Bmil  Gralka,  by  his  father 
and  next  friend,  Adolph  Gralka,  and  Adolph 
Gralka,  individually,  against  Worth  Broth- 
ers Company,  for  personal  injuries.  From 
Judgment  for '  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

John  G.  Johnson  and  Henry  P.  Brown,  both 
of  Philadelphia,  for  appellant  William  T. 
Connor  and  John  R.  E.  Scott  both  of  Phil- 
adelphia, for  appellees. 

BROWN,  J.  Worth  Bros.  Company  is  a 
corporation  owning  and  operating  blast  fur- 
naces and  rolling  mills  at  Coatesville,  this 
state.  On  January  18,  1913,  several  boys 
went  Into  a  shanty  owned  by  the  company 
and  found  a  box  of  dynamite  in  It  Th^ 
took  a  portion  of  this  up  to  the  side  of  a 
hill,  where  they  built  a  fire,  and  one  of  them 
threw  some  of  the  dynamite  into  it  As  a 
result  of  the  explosion  that  followed  Emll 
Gralka,  one  of  the  boys — then  seven  years 
of  age — lost  an  eye.  From  the  judgments  re- 
covered by  him  and  his  father  against  the 
defendant  company — ^found  by  the  jury  to 
have  negligently  left  the  dynamite  In  the 
shanty — it  has  appealed. 

[1]  The  burden  was  upon  the  plaintlS  be- 
low, who  sued  for  himself  and  his  injured 
son,'  to  show  by  competent  testimony  that 
the  defendant  had  been  guilty  of  the  negli- 
gence with  which  he  cbarged  it  The  aver- 
ment upon  which  he  relied  in  asking  for  the 
recovery  of  damages  was  that  it  had  negli- 
gently permitted  dynamite  to  be  in  its  shanty 
on  January  18,'  1913,  and  for  a  long  time 
prior  thereto,  and  that  the  injuries  sustained 
by  his  son  had  resulted  from  this  negligence. 
The  shanty  was  open  and  aocessible  to  the 
boys,  and  If  the  dynamite  which  they  found 
in  it  bad  been  put  or  left  there  by  the 
defendant,  or  by  one  of  its  employes  in  the 
course  of  his  employment,  or  had  been  allow- 
ed to  remain  in  the  building  by  the  defend- 
ant after  knowledge  tbat  it  was  there,  the 
charge  of  negligence  would  have  been  snfB- 
clently  proved.  In  passing  upon  the  conten- 
tion of  learned  counsel  for  appellant  that  a 
verdict  ought  to  have  been  directed  in  its 
favor,  the  first  inquiry  must  be  as  to  the 
sufficiency  of  the  proof  submitted  by  the 
plaintitr  In  support  of  hU  averment  of  the 
negligence  of  the  defendant,  without  regard 
to  what  it  may  have  shown  by  way  of  de- 
fense. 
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lt\  Ib  Uie  spring  of  1912  the  defendant 
company  constructed  a  road  through  a  part 
of  its  property,  and,  in  the  construction  of 
the  same.  It  was  necessary  to  use  dynamite 
for  blasting  purposes.  George  Shamonsfci, 
called  by  the  plaintiff,  testified  that  be  had 
acted  as  a  labor  boss  for  the  defendant  in 
the  construction  of  the  road ;  that  be  left  Its 
employment  in  June,  1912;  that  all  of  the 
blasting  waa  over  at  that  time ;  and  that  seven 
or  eight  days  before  he  left  be  saw  a  little 
wooden  box  in  the  shanty  containing  dyna- 
mite. Another  witness,  a  former  employfi 
of  the  defendant,  called  by  the  plaintiff,  tes- 
tifled  that  all  of  the  blasting  bad  been  done 
in  the  spring  of  1912.  There  is  no  testimony 
that  any  dynamite  was  ever  seen  in  the 
shanty  from  June,  1012,  down  to  January  18, 
1913 ;  nor  was  there  any  testimony  that,  dur- 
ing that  Interval,  the  defendant  company  had 
used  dynamite  for  any  purpose  whatever. 
The  boy  who  found  the  dynamite  in  the 
■hanty  on  January  18,  1918,  testified  that  it 
was  in  a  paper  box,  and  tjie  case  went  to 
the  jury  under  the  following  instruction: 

"How  will  yon  reconcile  the  dynamite  that 
was  found  in  the  paper  box  with  the  dynamite 
that  was  left  there  in  June,  1912,  ifyou  believe 
the  latter  was  in  a  wooden  box?  That,  to  the 
mind  of  the  court,  is  one  of  the  important  ques- 
tions for  yob  to  consider  in  this  case;  and  un- 
less you  can  reconcile  it,  and  unless  you  can 
find  from  the  testimony,  not  outside  of  the  tes- 
Dmony,  but  from  the  testimony,  as  to  the  dif- 
ference in  the  receptacles  these  two  boxes  of 
dynamite  were  in,  some  way  to  account  for  the 
transfer  of  this  dynamite  from  a  wooden  box 
into  a  paper  box,  your  verdict  mast  be  in  favor 
of  the  defendant;  and  that  would  be  an  end  of 
the  case  and  it  would  be  unnecessary  for  yon 
to  further  consider  the  case  in  any  aspect  what- 
•oever." 

The  Jury  were  thus  given  to  understand 
that  the  only  evidence  of  the  defendant's 
negligence  was  the  testimony  of  Sbamonsldl 
as  to  the  presence  of  dynamite  In  the  shanty 
In  June,  1912,  and  were  permitted  to  find 
that  what  he  then  saw  there  in  a  little 
wooden  box  waa  what  the  boys  found  seven 
months  later  in  a  paper  box.  A  license  was 
thus  given  the  Jnry  to  guess  that  the  de- 
fendant had  been  negligent,  and  that  this 
was  error  is  most  manifest  in  view  of  other 
testimony  submitted  by  the  plaintiff.  For 
alx  or  seven  montlis  prior  to  January  18, 
1913,  the  shanty,  which  was  unfenced,  along 
a  public  road,  bad  been  empty  at  aU  times. 
Children,  in  playing  around  it,  went  in  and 
ont  of  it,  using  it  as  a  playhouse.  Others 
went  to  it  as  a  loafing  or  resting  place,  and 
negroes  frequented  it  in  shooting  crap.  The 
testimony  as  to  this  is  thus  correctly  summed 
up  by  the  learned  trial  Judge  in  his  charge: 

"It  appear,i  ^rom  the  very  testimony  on  the 

{tart  of  the  plaintiffs  in  this  case  that  this  sban- 
y  was  op«D ;  that  it  was  nsed  as  a  common 
resort  by  children,  playing  there,  by  men  taking 
their  lunches  there,  and  by  negroes  and  others 
going  into  it  as  a  place  for  loafing  or  resting: 
and  that  it  was  in  that  condition  for  a  period 
of  from  six  to  seven  months,  from  the  time 
Sbamunslii  said  be  saw  the  dynamite  there  to 


the  time  this  aeddent  happened  to  these  boys. 
I^idea,  it  was  along  a  public  road,  as  we  re- 
member it,  at  about  the  intersection  of  two 
roeds  called  Ercildon  Road  and  Modena  Road." 

The  mere  finding  of  the  dynamite  In  the 
shanty  on  January  18,  1913,  was  not  in  it- 
self, under  the  circumstances  stated,  evidence 
that  the  defendant  was  responsible  for  its 
being  there.  Indeed,  we  do  not  understand 
that  learned  counsel  for  appellee  so  contend. 
How  it  got  into  the  shanty  does  not  appear, 
but  it  does  appear  that  for  months  that 
boilding,  with  its  doors  and  windows  at  all 
times  open,  had  been  frequented  by  all  sorts 
of  people.  Some  of  them  may  have  carried 
the  dynamite  into  it ;  but  whether  this  be  so 
or  not  is  not  the  question  in  the  case.  It 
was  upon  the  plaintiff  to  show  that  the  de- 
fendant had  pnt  or  left  it  there,  and  the 
only  evidence  in  support  of  this  material 
fact  was  that,  in  the  preceding  spring,  the 
appellant  had  used  dynamite  for  blasting  pur- 
poses in  the  vicinity  of  the  shanty,  and  that 
seven  months  before  the  boys  went  Into  it 
one  of  its  employes  had  seen  in  it  a  little 
wooden  box  containing  dynamite.  The  dyna- 
mite which  the  boys  found  long  afterwards, 
on  January  18,  1913,  was  in  a  paper  box, 
and  the  boy  who  found  it — fifteen  years  of 
age  when  be  testified,  less  than  a  year  after- 
wards— admitted  that  he  had  never  seen  It 
before  that  day,  though  be  bad  been  in  the 
shanty  only  the  day  before;  and  be  further 
said,  in  reply  to  a  question  put  to  him  by  the 
court,  that  If  it  had  been  in  the  shanty  on 
the  previous  day  be  would  Iiave  seen  it. 

After  the  most  careful  review  of  all  the 
testimony  submitted  by  the  plaintiff,  we  can 
find  nothing  in  it  which  Justified  the  finding 
that  the  dynamite  which  was  in  a  littie  wood- 
en box  In  tbe!  shanty  in  June,  1912,  was  the 
same  tluit  was  found  by  the  boys  In  a  paper 
box  in  the  following  January.  In  this  con- 
nection It  may  be  proper  to  say  that  it  no- 
where appears,  as  counsel  for  appellee  state 
in  their  printed  argument,  that  after  the 
accident  the  appellant  claimed  as  its  own 
the  dynamite  left  In  the  shanty  by  tbe  boys. 

Tbe  first  assignment  of  error  Is  sustained, 
the  Judgment  is  reversed  and  la  here  entered 
for  tbe  defendant 


(M6  Fa.  mt 
BECESIR  et  aL  T.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Conrt  of  Pennsylvania.    May  22, 
1914.) 

1.  Tbiai.  (i  121*)— ABOUjam  ov  Courski^— 

Etiobnck. 

Where,  In  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger  from  a 
collision  between  two  cars,  there  was  nothing  in 
tbe  testimony  of  a  physician  called  by  defend- 
ant as  a  witness  to  indicate  that  be  was  un- 
fair or  biased,  and  no  attempt  was  made  to  im> 
peach  him,  it  was  improper  lor  plaintiff's  coun- 
sel to  say  in  his  argument,  "Will  you  believe 
the  testimony  of  the  physician  for  tbe  transit 
company,  whose  business  it  Is  to  minimise  injn- 
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lots  pf  ground  lying  westward  of  said  hereby 
granted  lot  and  to  prevent  any  obstruction 
thereto  in  all  time  to  come  no  building  or 
buildings  shall  ever  be  built,  erected  or  plac- 
ed, upon  the  said  lot  to  front  upon  or  towards 
Schuylkill  Fifth  (now  Eighteenth)  street"; 
and  the  other  half  of  the  defendant's  land 
is  subject  to  the  first  part  of  this  restriction. 
Some  years  ago  the  defendant  erected  a 
building  at  the  southwest  corner  of  Eight- 
eenth and  Arch  streets;  and  the  structure 
which  the  plaintiffs  now  seek  to  restrain  Is 
in  the  rear  of  that  building,  at  the  northwest 
comer  of  Eighteenth  and  Cuthbert  streets. 
Each  of  the  plaintiffs  owns  property  to  the 
west  of  the  defendant's  land. 
The  chancellor  found  as  a  fact  tliat; 

"The      buildiD;;     which     is     beintr     erected 

•  _•  _  •  is  neither  an  addition  nor  a  back 
bnildine  to  the  building  situated  at  the  comer 
of  Eighteenth  and  Arch  streets." 

Further,  that: 

"The  bnilding  at  the  comer  of  Eighteenth 
and  Arch  streets  does  not  extend  to  a  greater 
width  than  120  feet  southward  from  the  reg- 
ulated south  line  of  Arch  street." 

These  flndlngs  effectually  dispose  of  the 
first  part  of  the  building  restriction.  In  con- 
nection with  the  second  part  of  the  restric- 
tion, the  chancellor  found  the  following  facts : 

"For  nearly  25  years  one  of  the  main  en- 
trances of  the  building  on  the  southwest  cor- 
ner of  Eighteenth  and  Arch  streets  has  been 
upon  Eighteenth  street.  •  *  •  For  about  tlie 
same  time  there  was  a  1%-story  building  at 
the  northwest  comer  of  Eighteenth  and  Cuth- 
bert streets,  which  was  occupied  and  nsed   by 

•  ♦  •  the  defendant,  during  all  that  time, 
and  until  torn  down  to  make  way  for  the  build- 
ing now  objected  to.  •  •  •  The  building 
now  objected  to  •  *  •  Is  34  feet  on  Eight- 
eenth street  by  91  feet  on  Cuthbert  street, 
and  is  32  feet  high  at  the  eaves  and  43  feet 
high  at  the  highest  point  of  the  roof,  and  is 
roofed  in.  The  contract  for  its  erection  and 
construction  was  made  September  18,  1013. 
It  ia  to  cost  $19,2S1.  It  is  more  than  120 
feet  southward  from  the  regulated  south  line 
of  Arch  street.  •  •  •  On  or  about  the  last 
of  September,  1913,  all  persons  passing  the 
building  •  •  •  could  see  that  its  front  and 
entrance  were  upon  Eighteenth  street,  and 
thereafter  the  work  upon  said  building  steadily 
progressed.  •  •  •  None  of  the  plaintiffs 
made  any  objection  to  the  building  *  •  * 
until  November  8,  1913,  and  no  notice  was  giv- 
en to  the  builder,  Franklin  B.  Davis,  one  of 
the    defendants,     until     November     11,     1913. 

•  *  *  At  that  time  the  building  was  largely 
completed,  being  nearly  to  its  full  height  in 
the  rear  and  over  one-half  its  full  height  in 
the  front,  and  the  builder  had  made  all  his  con- 
tracts in  regara  to  it,  except  about  $1,200 
thereof,  and  there  had  been  then  expended  up- 
on it  the  snm  of  $7,000." 


In  addition,  the  court  found  that  one  of 
the  plaintiffs  knew  of  the  intention  to  erect 
a  new  building  in  September,  1913,  and  had 
knowledge  that  the  work  was  actually  being 
done  upon  it  "for  five  weeks  prior  to  Novem- 
ber 13,  1913,"  that  another  of  the  plaintiffs 
had  such  -  knowledge  by  "the  first  week  of 
October,"  and  the  last  of  them  "knew  about 
it  in  the  middle  of  October,  1913."  On  these 
facts  the  court  concluded  that  the  "plain- 
tiffs were  guilty  of  laches  in  not  sooner  ob- 
jecting to  the  construction  of  said  building" ; 
further,  that  "the  plaintiffs  have  lost  by 
their  laches  all  right  to  proceed  in  equity  to 
compel  the  tearing  down  of  said  building,  or 
to  prevent  its  completion" ;  and  the  bill  was 
dismissed. 

Many  other  points  were  raised  in  the  court 
below,  and  argued  before  us  on  appeal ;  but 
as  we  are  not  convinced  of  error  in  the  find- 
ings of  fact  or  conclusions  of  law  just  nar- 
rated, and  since  they  amply  vindicate  the 
decree  entered,  it  seems  unnecessary  to  go 
further.  In  this  connection,  however,  it  may 
not  be  out  of  place  to  note  that  the  building 
restriction  here  insisted  upon  first  appears 
in  1837,  in  a  conveyance  of  a  lot  66  feet  wide 
extending  along  the  west  side  of  what  is  now 
Eighteenth  street,  from  Aroh  to  Filbert 
street,  that  since  that  date  Cuthbert  street 
has  been  opened  as  an  intermediate  highway, 
and  all  the  ground  between  the  latter  street 
and  Filbert  street  has  been  built  upon  for 
some  years,  several  of  the  houses  fronting 
upon  Eighteenth  street,  in  apparent  viola- 
tion of  the  building  restriction  In  question; 
thus  it  may  be  seen  that  the  west  side  of 
Eighteenth  street  was  built  up,  almost  solid- 
ly, from  Arch  to  Filbert  street,  before  the 
defendant  undertook  the  erection  of  the 
structure  now  objected  to.  The  facts  at  bar 
far  remove  the  defendant's  case  from  those 
involving  a  deliberate  violation  of  a  building 
restriction,  after  notice;  and,  under  the 
circumstances,  the  officers  of  the  defendant 
corporation  might  well  have  believed  that 
this  old  restriction  would  nut  be  insisted  up- 
on. But,  be  that  as  it  may,  we  are  convinced 
the  court  below  did  not  err  in  deciding  that 
the  laches  of  the  plaintiffs  barred  them 
from  the  relief  sought. 

[2]  All  the  assignments  of  error  except 
the  last  which  goes  to  the  decree,  are  dis- 
missed, as  technically  defective  (see  Prenatt 
V.  Messenger  Printing  Co.,  241  Pa.  267,  270, 
88  Atl.  439),  the  last  assignment  is  overruled, 
and  the  decree  Is  affirmed,  at  the  cost  of  the 
appellants. 
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DORNBERGEB  r.   MAINE  CENT.   R.  CO. 

(Snpreme  Judicial  Court  of  Maine.    Sept  14, 

1»14.) 
Masteb    and    Sextant    (|   217*)— Liabiutt 

FOB  Injuries— Assumption  op  Kisk. 

A  railway  signal  maintainer,  who  bad  held 
that  |>osition  for  several  months,  was  directed  to 
investigate  the  condition  of  a  signal,  but  was 
given  no  instructions  as  to  the  manner  of  doing 
the  work,  leaving  him  free  to  use  snch  methods 
as  be  thought  best  In  remedying  the  diiiicnlty, 
he  found  it  necessary  to  pass  several  times 
through  a  cut,  against  the  sides  of  which  snow 
had  been  thrown  by  a  snowplow  so  as  to  make 
perpendicular  walls  of  snow  and  ice.  On  one 
of  his  trips  through  the  cat  he  was  overtaken 
by  a  snowplow  and  injured.  He  knew  that  a 
passenger  train  was  due  in  a  few  minutes,  and 
that  a  plow  usually  preceded  the  locomotive. 
Beld,  that  he  assumed  the  risk  of  the  condi- 
tions resulting  in  the  injury,  and  could  not  re- 
cover, irrespective  of  the  company's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |g  674-tiUO;  Dec  Dig.  i 
217.*] 

On  Motion  from  Supreme  Jadicial  Court, 
Somerset  County,  at  Law. 

Action  by  J.  B.  Dornberger  against  the 
Maine  Central  Railroad  Company.  On  mo- 
tion by  defendant  for  a  new  trlaL  Motion 
sustained. 

Argued  before  SAVAGE,  O.  J.,  and  COIU 
NISH,  BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Merrill  &  Merrill,  of  Skowhegan,  for  plain- 
tiff. Johnson  &  Perkins,  of  Watervllle,  for 
defendant 


PER  CURIAM.  The  accident  occasioning 
the  Injury  for  which  plaintiff  seeks  the  re- 
covery of  damages  occurred  on  defendant's 
railroad  at  a  point  between  Crawford  Sta- 
tion and  Crawford  Notch.  The  distance  be- 
tween the  station  and  notch  is  about  900  feet, 
and  at  either  end  Is  a  cut  That  from  the 
notdi  west  Is  about  375  feet  long,  while  the 
length  of  the  other,  or  western  cut  Is  about 
250  feet  In  the  space  between  these  cuts,  the 
land  upon  one  side  Is  either  level  with  the 
roadbed  or  slopes  below  its  level.  In  winter 
the  snow  is  thrown  by  the  snowplows  against 
the  sides  of  the  two  cuts,  forming  perpendicu- 
lar walls  of  snow  and  Ice  some  five  or  six 
feet  high.  As  the  plows  are  wider  than  the 
trains,  the  cuts  afford  a  narrow  space  on 
either  side  of  a  train.  While  the  cuts  were 
In  this  condition  early  In  the  morning  of 
March  2,  1912,  plaintiff  was  directed  to  in- 
vestigate the  condition  of  signal  847  near 
the  western  end  of  the  western  cut  The 
wind  was  blowing  and  the  snow  drifting 
dnrlntr  the  day. 

To  remedy  the  difQcuIty  he  found  existing 
made  It  necessary  for  him  to  pass  several 
times  through  the  cuts.  At  about  11:55  In 
the  forenoon  he  was  making  bis  third  or 
fourth  trip  and,  proceeding  westerly,  had 
reached  about  the  middle  of  the  western  cut 
when  he  was  overtaken  by  a  snowplow  and. 


being  unable  to  climb  the  precipitous  wall  ot 
snow  and  Ice,  was  injured.  At  the  time  of 
the  accident  the  plaintiff  had  held  the  posi- 
tion of  signal  maintainer  for  defendant  foq 
about  eight  months  and  been  in  the  employ 
of  defendant  for  about  two  years.  That  he 
knew  that  snowplows  were  necessarily  and 
frequently  employed  and  often  preceded  the 
passage  of  trains  by  a  short  interval  of  time 
was  the  result  of  his  experience.  He  was 
also  familiar  with  the  general  manner  of 
operating  the  plows  and  knew  that  the  plow 
usually  preceded  the  locomotive  as  was  the 
case  at  the  time  of  the  accident.  He  was 
also  aware  that  a  passenger  train  from  the 
east  was  due  at  Crawford  Station  at  12.-02 
p.  m. 

It  is  clear  that  no  Instructlona  were  given 
him  as  to  the  manner  In  which  he  should  do 
his  work  nor  could  his  employer,  unadvised 
of  the  cause  of  the  difficulty,  know  the  char- 
acter of  the  work  required  to  repair  the  sig- 
nal of  the  time  necessarily  employed.  He 
was  therefore  free  to  use  such  methods  and 
seize  such  occasions  as  he  thought  prudent 
and  best 

Without  considering  the  question  of  neg- 
ligence of  defendant,  it  Is  the  opinion  of  the 
court  that  plaintiff  assumed  the  risk  of  the 
conditions  which  resulted  In  his  injury. 

"It  is  well-established  law,  reiterated  in  hun- 
dreds of  decisions,  that  when  one  enters  into  the  ~ 
service  of  another,  by  virtue  of  the  employment, 
be  assumes  the  risk  of  all  obvious  and  apparent 
dangers  which  are  incident  to  the  business,  and 
all  of  which,  by  the  exercise  of  reasofaable  care, 
one  of  his  age,  capacity,  and  experience  ought 
to  know  and  appreciate.  He  also  assumes  the 
risk  of  all  dangers  of  which  he  knows  and  which 
he  should  appreciate,  whether  obvious  and  visi- 
bly apparent  or  not"  Babb  v.  Oxford  Paper 
Co.,  99  Me^  298,  59  AtL  290. 

Instances  of  the  application  of  the  prin- 
ciple win  be  found  in  Morris  t.  B.  &  M.  R. 
R.  Co.,  184  Mass.  868,  871,  68  N.  E.  680; 
Wiley  y.  Batchelder,  105  Me.  636,  75  Ati. 
47 ;  Brown  v.  C,  B.  J.  &  P.  Ry.  Co.,  69  Iowa, 
161,  162,  28  N.  W.  487;  Id.,  64  Iowa,  652, 
21  N.  W.  193;  Howland  v.  M.,  L.  S.  &  W. 
Ry.,  Co.,  54  Wis.  226,  11  N.  W.  529. 

The  motion  must  be  sustained.    So  ordered; 


(T7  N.  H.  JOT) 
SANBORN  V.  BOSTON  &  MAINB  B.  B. 
(Supreme  Court  of  New  Hampshire.     Merri- 
mack County.     June  2,  1914.) 

1.  CoNSTrrunoNAL  Law  (g  322»)— Right  to 
ReifEDT— New  Trial— NsWlt  Discovebsd 
Evidence. 

Denial  of  a  motion  for  a  new  trial  for 
newly  discovered  evidence  is  not  a  violation  ot 
plaintiff's  constitutional  right  to  a  certain  rem- 
edy for  all  injuries  guaranteed  by  the  Bill  of 
KigbU,  art  14. 

[£!d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  »  951 ;   Dec.  Dig.  jj  822.*] 

2.  JtJBT  (i  31*)— Right  to  Jury  Tbiai/— Mo- 
tion FOR  New  Triai/— Denial. 

The  court's  finding  that  if  the  alleged  new- 
ly discovered  evidence  for  which  a  new  trial 
was  asked  was  relevant,  it  should  be  excluded 


*For  other  cases  see  same  topic  aad  section  NUHBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Series  4  Rap'r  Indeocea 
91A.-55 
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on  the  ground  of  remoteness  did  not  deprive 
plaintiff'  of  his  constitutional  right  to  a  jnry 
trial,  guaranteed  by  Bill  of  Rights,  art  'M. 

[£d.  Mote. — For  other  cases,  see  Jury,  Uent 
Dig.  a  204-219 ;   Dec.  Dig.  §  31.*] 

3.  New  Tbiai.  (J  7*)— Kight  to  New  Tbial 

— Bhx  of  Rights. 

Bill  of  Rights,  art.  14,  guaranteeing  to  ft 
suitor  a  certain  remedy  for  aU  injuries  he  may 
receive,  does  not  entitle  him  to  a  new  trial  for 
newly  discovered  evidence  as  a  matter  of  right, 
but  in  order  to  obtain  such  relief  he  must  show, 
not  only  that  he  was  free  from  fault,  but  that 
a  different  result  would  probably  be  reached 
if  he  was  given  a  new  trial,  as  provided  by  Pub. 
St  1»01,  c.  230,  i  1. 

[Ed.  Note.— For  other  cases,  see  Mew  Trial, 
Cent  Dig.  |  18 ;    Dec.  Dig.  |  7.»1 

4.'JuET   (J  31*)— Right  to  Juby   Tbial  — 

Competency  of  Evidence. 

Though  plaintiff  has  a  constitutional  risht 
to  have  a  jury  pass  on  any  competent  evidence 
he  may  produce,  he  has  no  right,  constitutional 
or  otherwise,  to  have  the  jury  pass  on  the  com- 
petency of  the  evidence  by  which  he  proposes  to 
prove  his  case. 

[Ed.  Mote.— For  other  cases,  see  Jnry,  C«nt 
Dig.  H  204-210;   Dec.  Dig.  »  31.*] 

Exceptions  from  Superior  Court,  Merri- 
mack County;    Pike,  Judge. 

Action  by  Crosby  A.  Sanborn  against  the 
Boston  &  Maine  Railroad.  A  motion  for  a 
new  trial  for  newly  discovered  evidence  was 
overruled,  and  the  case  transferred  to  the 
Supreme   Court  on   exceptions.    Overruled. 

Motion  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence.  The  case  is  the 
same  as  that  reported  in  76  M.  H.  523,  86  AtL 
157,  where  It  was  held  that  the  evidence  did 
not  warrant  the  conclusion  that  the  defend- 
ants had  given  the  plaintiff  to  understand 
they  would  keep  the  spurs  sharp  upon  the 
ladder  which  be  was  using  at  the  time  of 
bljB  injury.  The  new  evidence,  in  substance, 
was:  (1)  That  It  was  the  custom  of  the 
man  In  charge  of  the  planer  to  sharpen  the 
spurs;  and  (2)  that  other  workmen  who  bad 
occasion  to  use  the  ladder  did  so  without 
making  an  examination  of  it  The  superior 
court  found  that  the  plaintiff  was  not  at 
fault  in  falling  to  offer  the  new  evidence  at 
the  trial,  and  that  such  evidence,  if  relevant 
was  so  remote  and  Inconclusive  that  Justice 
did  not  require  the  granting  of  a  new  trial, 
and  denied  the  present  motion,  subject  to 
the  plaintiff's  exception. 

Robert  W.  Upton,  of  Concord,  for  plain- 
tiff. Streeter,  Demond,  Woodworth  &  SuUo- 
way,  of  Concord,  for  defendant 

YOXTSQ,  3.  As  the  case  Is  understood, 
the  court  found  In  ^ect  that  If  a  new  trial 
were  granted  It  would  not  change  the  result, 
because  it  would  be  the  court's  duty  to  ex- 
clude for  remoteness  the  evidence  by  which 
the  plaintiff  seeks  to  sustain  his  contention. 
In  other  words,  the  court  found  that  If  the 
evidence  on  which  the  plaintiff  relies  Is 
relevant  to  the  Issue  of  what  the  defendants 
gave  their  employfe  to   understand  In  re- 


spect to  the  sharpening  of  the  spurs  on  the 
ladder,  the  Inference  that  can  be  drawn  from 
It  is  so  uncertain  and  remote  that  It  is  more 
likely  to  prevent  than  to  promote  the  dis- 
covery of  the  truth.  It  cannot  be  said  that 
there  is  no  evidence  to  support  tbls  finding. 

[1-4]  There  Is  no  merit  in  the  plaintiff's 
contention  that  the  denial  of  bis  motion  for 
a  new  trial  Is  a  violation  of  his  right  to 
"a  certain  remedy  •  •  •  for  all  Injuries 
he  may  receive"  (Bill  of  Rights,  art  14),  or 
that  the  court's  finding  that  if  the  new  evi- 
dence is  relevant  It  should  be  excluded  on 
the  ground  of  remoteness  deprives  him  of  bis 
constitutional  right  to  a  Jnry  trial.  Bill  of 
Rights,  art  20.  Article  14  of  the  BUI  of 
Rights  does  not  entitle  him  to  a  new  trial 
as  a  matter  of  right  In  order  to  obtain 
such  relief  be  must  show,  not  only  that  be 
Is  free  from  fault  but  also  that  a  different 
result  will  probably  be  reached  If  he  is  giv- 
en a  new  trlaL  P.  S.  c.  230,  {  1;  Crafta  v. 
Insurance  Co.,  36  N.  H.  44,  60;  Dennett  v. 
Dennett,  44  N.  H.  631,  635,  84  Am.  Dec  07. 
Although  the  plaintiff  has  a  constitutional 
right  to  have  a  Jury  pass  on  any  competent 
evidence  he  may  produce  (St  Pierre  v.  Fos- 
ter, 75  N.  H.  11,  70  AtL  289),  he  has  no  right 
constitutional  or  otherwise,  to  liave  the  Jury 
pass  on  the  competency  of  the  evidence  by 
which  he  proposes  to  prove  his  case. 

Exception  overruled. 

PLUMMER,  X,  waa  absent  nie  others 
concurred. 

SLEEPER  V.  SMITH  et  aL 

(Supreme  Court  of  New  Hampshire.     Mertimack 

County.    June  27,  1014.) 

1.  Fbaud  (§  58*)— Repkeskntations— Khowl- 
EDOE  OF  Falsity— Evidence. 

Evidence  that  defendant  was  a  good  busi- 
ness man,  that  he  had  carefully  examined  a 
mortgaged  farm  to  ascertain  its  value,  with  a 
view  of  buying  it  and  that  it  was  worth  $14,- 
000,  justified  a  finding  that  be  knew  it  was 
worth  much  more  than  about  the  amount  of 
the  first  two  mortgages  on  it,  $7,000,  the 
amount  which  he  represented  it  to  the  owner 
of  the  third   mortgage   to  be  worth. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  00,  91;    Dec.  Dig.  §  68.*] 

2.  Fbatjd    (S    11*)— Repbesentatiohb— Opin- 
ions. 

As  regards  fraud,  there  1(  a  false  repre- 
sentation of  fact  where  one  expresses  an  opin- 
ion as  to  value  for  the  purpose  of  misleading, 
when  in  fact  he  does  not  entertain  that  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  S  11;    Dec  Dig.  {  11.*] 

3.  Fraud  (§  58*)— Reuance  on  REPEESKinA- 
TIONS— Evidence. 

While  the  fact  that  plaintiff  called  in  two 
men  to  advise  her  in  the  matter  of  making  a 
sale  to  defendant  may  be  evidence  that  she  did 
not  rely  entirely  on  what  he  said,  it  is  not  con- 
clusive that  she  was  not  misled  by  Ills  state- 
ments. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent 
Dig.  §!  90,  01 ;   Dec.  EMg.  S  68.*] 
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4.  ApfxaI'  Am  BBBom  A  1050*)— Habiobss 
EsBOB— Admibsioh  or  Etidencx. 

Admission,  in  an  action  for  fraud,  of  plain- 
tiff's testimony  that  a  man  from  Boston  tried 
to  boT  her  mortage  after  she  had  sold  it  to 
defendant  is  harmless;  slie  IiaTing  previonsl;, 
without  objection,  stated  all  this,  except  the 
man's  residence. 

[Ed.  Mote.— For  other  cases. 
Error,   Cent   Dig.    M   1068,   1069, 
4166;   Oec.  Dig.l  l(fcO.»] 

Bzceptloiia  from  Snperlor  Coart,  Merri- 
mack County;  duimberlln.  Judge. 

Action  on  the  case  by  Elmlra  W.  Sleeper 
against  Charles  D.  Smith  and  others,  for 
frand  In  the  purchase  of  a  farm  mortgage. 
There  was  a  verdict  for  plalntUT,  and  the 
case  Is  transferred  from  the  Superior  Court 
on  defendants'  exceptions  to  the  denial  of 
their  motions  for  a  nonsuit  and  the  direction 
of  a  Terdlct  In  their  favor.  Exceptions  over- 
ruled. 

Niles  tt  Upton,  at  Concord,  ftor  plalntlft. 
John  B.  Albln,  of  Concord,  and  Edgar  W. 
Smith,  of  Wells  Blver,  Y t,  for  defendants. 

WALKER,  J.  [11  The  defendants'  motions 
for  a  nonsuit  and  for  a  directed  verdict  pre- 
sent the  question  of  law  whether  the  evidence 
authorized  the  Jury  to  find  that  the  defend- 
ants made  f&Ise  and  fraudulent  representa- 
tions to  the  plalntur,  Intending  thereby  to  in- 
duce her  to  sell  her  mortgage  security  to 
them  for  a  sum  far  below  Its  actual  value, 
and  that  the  plaintiff  relied  on  and  was  in- 
duced by  such  representations  to  sell  her 
mortgage  for  the  sum  mentioned.  As  there 
were  no  exceptions  to  the  charge,  it  must  be 
assumed  that  the  jnr^  were  properly  instruct- 
ed In  regard  to  the  law  of  the  case.  The  prin- 
cipal contention,  therefore,  relates  to  the  suf-. 
ficiency  of  the  evidence  to  support  the  verdict; 
That  the  plaintiff  sold  her  mortgage  on  the 
term  In  question  to  the  defendants  for  |100, 
a  ninth  part  of  the  sum  for  which  it  was  orig- 
inally given,  upon  the  personal  solicitation  of 
one  of  the  defendants,  Smliii,  who  was  acting 
for  the  others  as  well  as  for  himself,  Is  conced- 
ed. It  is  also  admitted  that  the  plaintiff  was 
an  old  lady  who  had  little  knowledge  of  real 
estate  values,  while  Smith  was  a  business  man 
who  was  conversant  with  land  values  In  that 
Tldnlty  and  who.  In  conjunction  with  his 
partners,  purchased  the  first  mortgage  on  the 
farm  and  sought  to  buy  the  plaintUTs  Interest 
for  the  purpose  of  maldng  money  by  the 
txansaction.  It  is  dear  that  Smith's  purpose 
In  visiting  the  plaintiff  was  to  induce  her  in 
some  way  to  sell  her  mortgage,  which  was  the 
third  mortgage  on  the  property.  There  was 
evidence  tending  to  show  that  the  defendants 
were  enthusiastic  In  carrying  out  their  pur- 
pose of  buying  up  the  outstanding  mortgages 
and  in  acquiring  an  absolute  title  to  the  prop- 
erty upon  foreclosure  proceedings,  which  had 
been  begun.  The  plalntUC  testified  that  Smith 
told  her  he  could  not  pay  her  more  than  $100 


for  her  mortgage^  for  he  did  not  know  how 
they  would  come  out.  A  reasonable  Inference 
from  his  conversation  with  her,  according  to 
her  testimony,  would  be  that  he  had  serious 
doubts  about  the  property  being  worth  more 
than  the  amount  of  the  first  two  mortgages, 
which  was  about  |7,000,  and  that  the  plain- 
tiff relied  upon  this  representation  and  was 
Induced  to  g^ve  up  her  security  for  $100,  upon 
the  theory,  as  she  testUed,  that  It  was  better 
to  take  that  than  to  lose  the  whole  of  her 
claim.  Considerable  evidence  was  introduced 
upon  the  subject  of  the  value  of  the  farm, 
from  which  the  Jury  might  have  found  that 
at  the  time  of  this  transaction  it  was  worth 
about  $14,000,  and  that  the  d^endants  under- 
stood that  it  was  at  least  worth  much  more . 
than  the  mortgage  Indebtedness.  The  facts 
that  the  defendants  were  good  business  men, 
and  that  they  had  carefully  examined  the 
property  to  ascertain  its  value  with  a  view  of 
purchasing  It,  Justified  the  finding  that  they 
knew  It  was  worth  much  more  than  Smith 
represented  it  to  be  to  the  plaintUT.  There 
was  evidence,  therefore,  of  all  the  elements  of 
fraud  perpetrated  by  the  defendants  upon 
the  plaintiff — a  false  representation,  known 
by  the  defendants  tp  be  such,  as  to  the  value 
of  the  plaintiflTs  property,  made  for  the  pur- 
pose of  Inducing  her  to  sell  It  to  them  for 
little  more  than  a  nominal  sum,  her  sale  of  It 
to  them  in  justifiable  reliance  upon  their  rep- 
resentation, and  the  resulting  damage  to  her. 
Stewart  v.  Stearns,  63  N.  H.  09,  66  Am.  Rep. 
406;  Spead  v.  Tomllnson,  73  N.  H.  46,  61,  69 
AU.  376,  68  L.  R.  A.  432;  Shackett  T.  Blck- 
ford,  74  N.  H.  67,  65  AU.  252,  7  U  B.  A.  (N. 
S.)  646,  124  Am.  St  Rep.  933;  Slpola  v.  Win- 
ship,  74  N.  H.  240,  66  AtL  962;  Cunningham 
V.  Company,  74  N.  H.  435,  69  AU.  120,  20  L.  R, 
A.  (M.  S.)  236,  124  Am.  St  Rep.  979;  Red- 
grave V.  Hurd,  20  Ch.  Dlv.  1. 

[2]  The  argument  advanced  by  the  defend- 
ants that  what  Smith  said  abont  the  value  of 
the  property  and  the  almost  worthless  char- 
acter of  the  plalnUflTs  mortgage  was  a  mere 
expression  of  opinion,  and  not  the  asserUon  of 
a  fact  upon  which  she  was  enUUed  to  rely,  is 
fallacious;  for  If  In  one  sense  It  was  the 
expression  of  an  opinion,  the  Jury  could  find 
that.  In  view  of  his  business  ability  and  the 
careful  examlnaUon  he  had  made  of  the  prop- 
erty, he  did  not  in  fact  entertain  that  opinion, 
but  expressed  it  for  the  purpose  of  mislead- 
ing the  plaintiff. 

"When  a  person  gives  his  opinion,  the  state- 
ment that  it  is  his  opinion  indudes  one  that 
be  believes  what  he  has  said  to  be  the  tmth; 
in  other  words,  that  what  he  has  stated  as  his 
opinion  is  bis  opinion.  Every  expression  of 
opinion  contains  at  least  that  one  statement 
of  fact;  consequently,  a  person  can  state 
what  he  knows  to  be  false,  for  the  purpose  of 
inducing  another  to  change  ills  position,  when 
he  pretends  to  express  his  opinion  as  to  any 
matter,  as  well  as  when  he  pretends  to  state 
facts  in  relation  to  it  In  such  a  case  the  falsi- 
ty of  the  statement .  consists  in  stating  some- 
thing as  his  opinion  which  is  not  his  opinion." 
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Spead  V.  Tomlinion,  78  N.  H.  62,  59  Atl.  381. 
68  L.  R.  A.  432. 

[3]  The  fact  that  the  plaintiff  called  In  two 
other  men  to  advise  her  in  the  matter  may 
have  been  evidence  that  she  did  not  rely  en- 
tirely on  what  Smith  said,  but  It  is  not  con- 
clusive that  she  was  not  misled  by  his  state- 
ments. It  was  clearly  competent  for  the  Jury 
to  find  that  she  was. 

[4]  The  exception  to  the  plaintiff's  testi- 
mony that  a  man  from  Boston  tried  to  pur- 
diase  her  mortgage  after  she  had  sold  it  to 
the  defendants  is  unavailing.  It  seems  she 
had  already  stated  without  objection  that 
she  received  such  an  offer.  Whether  the  man 
lived  in  Boston  or  not  does  not  seem  to  be 
.  Important  or  prejudicial.  Its  admission  was 
not  error. 

Exceptions  overruled;  judgment  for  the 
plaintiff. 

PLUMMBB,  J.,  was  absent  Ibe  others 
concurred. 

(77  N.  H.  8S2) 

XEATON    et    al.    v.     SOMEBSWOBTH 
OBANGE  OF  PATRONS  OF  HUS- 
BANDRY et  aL 

(Supreme  Court  of  New  Hampshire.    Strafford 
Cocmty.    June  27,  1914.) 

1.  Associations  (I   6*)— Grarobs— By-Laws 
— Dktbbminatioh— Beview  by  Coubts. 

The  question,  whether  a  by-law  of  the 
State  Grange,  prescribing  jurisdiction  of  a 
subordinate  grange  as  to  admission  of  members, 
has  become  a  "dead  letter,"  having  been  final- 
ly determined  by  the  regular  tribunals  of  the 
order,  will  not,  ordinarily,  be  re-examined  by 
the  courts. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  U  4-6;   Dec.  Dig.  |  5.*] 

2.  Associations   ({   5*)— Gbanoes— By-Laws 

— REPEAIt— SUBOBDINATE   GbANOEB. 

A  by-law  imposed  by  the  Stale  Grange  on 
all  subordinate  granges  as  to  jurisdiction  in 
the  admission  of  members  cannot  be,  in  effect, 
repealed  by  a  subordinate  lodge,  by  it  for  a 
long  time  disregarding  it. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  fi  4-6;   Dec  Dig.  i  5.»] 

8.  Associations   (S   6*)— Gbanoes— By-Laws 

— RepeaIt-Evidencb. 

It  cannot  be  inferred  that  the  State  Grange 
bad  waived  or  repealed  a  by-law  imposed  by  it 
on  subordinate  granges  as  to  jurisdiction  in 
the  admission  of  members,  because  some  of 
its  officers  knew,  or  were  chargeable  with  Itnowl- 
edge,  that  the  by-law  had  not  always  been  ob- 
served by  some  of  the  subordinate  granges  in 
a  certain  vicinity. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  f|  4-6 ;    Dec.  Dig.  g  6.*] 

4.  Associations   (S   8*)— Gbanqeb— By-Laws 
—"Mistake." 

A  by-law  of  the  State  Grange,  in  effect, 
that  discovery  that  a  subordinate  grange  has 
"inadvertently  or  by  mistake"  initiated  a  mem- 
ber from  the  jurisdiction  of  another  grange, 
without  its  consent,  shall  not  render  his  ad- 
mission iUegal,  refers  to  a  mistake  of  fact  as 
to  the  applicant's  place  of  residence,  and  does 
not  include  a  mistaken  belief  that  another  by- 


law, limiting  its  Jurisdiction  as  to  admitting 
members,  was  a  "dead  letter." 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  $  8;    Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4539-4542 ;   vol.  8,  p.  T722.] 

Exceptions  frpm  Superior  Court,  Strafford 
County;    Young,  Judge. 

Bill  in  equity  by  George  H.  Yeaton  and 
others  to  enjoin  the  Somersworth  Grange  of 
the  Patrons  of  Husbandry  from  refusing 
plaintiffs  admission  to  its  ball  and  from  de- 
priving them  of  the  privileges  and  benefits 
enjoyed  by  members  of  the  organization  In 
good  standing,  the  New  Hampshire  State 
Grange  and  tlie  National  Grange  also  beln^ 
made  defendants.  Findings  and  rulings 
were  adverse  to  defendants,  and  they  ex- 
cepted.   Exceptions  sustained. 

The  plaintiffs  while  residents  of  Rollins- 
ford  applied  for  membership  In  the  Somers- 
worth Grange,  and,  being  declared  eligible 
by  the  master  of  that  grange,  they  were 
thereupon  elected  and  took  the  first  two  de- 
grees of  the  order.  This  proceeding  was  in 
violation  of  a  by-law  of  the  order  l^ally 
adopted  by  the  State  Grange  and  imposed 
upon  the  subordinate  granges  in  their  admis- 
sion of  members,  which  provided  that  in 
such  a  case  the  Rolllnsford  Grange  shonld 
be  notified  and  its  consent  obtained;  but  the 
court  found  that  the  by-law  had  not  been 
observed  in  many  instances  by  granges  in 
the  vicinity  of  Somersworth,  and  that  for 
that  reason  it  had  become  a  dead  letter.  As 
soon  as  the  Rolllnsford  Grange  learned  that 
the  plaintiffs  had  been  admitted  to  the  Som- 
ersworth Grange  it  entered  a  complaint 
with  the  master  of  the  State  Grange,  who 
upon  a  hearing  ruled  that  the  plaintiffs  had 
not  been  admitted  In  accordance  wltb  the 
rules  of  the  order,  and  dismissed  the  com- 
plaint. The  Somersworth  Grange  appealed 
from  the  decision  to  the  State  Grange,  and 
from  its  decision  to  the  National  Grange. 
Both,  of  these  organizations  sustained  tiie 
finding  of  the  master  of  the  State  Grange. 
The  question  whether  the  plaintiffs  became 
members  through  "Inadvertence  or  mistake," 
within  the  meaning  of  another  provision  of 
the  by-laws,  was  not  decided  upon  the  ap> 
peals;  but  the  court  ruled  that  if  the  by- 
law as  to  Jurisdiction  was  in  full  force  and 
effect,  nevertheless  the  plaintiffs  became 
members  through  Inadvertence  and  mistake 
as  to  the  meaning  and  effect  of  that  by-law. 
To  these  findings  and  rulings  the  defendants 
excepted. 

Elmer  3.  Smart,  of  Rochester,  for  plain- 
tiffs. Harry  W.  Spaulding  and  Robert  L. 
Manning,  both  of  Manchester,  for  defend- 
ants. 

WALKER,  J.  til  In  the  "by-laws  of  the 
New  Hampshire  State  Grange"  (pa^e  29)  It 
is  provided  that  "when  a  grange  [L  e.,  a  sab- 
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ordinate  grange]  recdves  an  application  for 
membership  from  a  candidate  residing  with- 
in tbe  jurlBdictlon  of  another  grange.  It 
should  be  laid  upon  the  table,  and  no  farther 
action  be  taken  npon  It  nntll  the  consent  of 
the  grange  having  jurisdiction  Is  obtained" ; 
also,  that  "complaints  for  infringement  of 
Jurisdiction  must  be  made  to  the  master  of 
tbe  State  Grange  within  sixty  days  after  the 
initiation  of  the  candidate."  The  former 
by-law  was  not  observed  when  the  platotlffs' 
applications  were  received  by  the  Somers- 
worth  Grange.  The  proceedings  upon  the 
applications  were  the  same  as  are  observed 
when  an  applicant  Is  within  the  territorial 
limits  of  the  grange  he  desires  to  Join.  The 
master  of  the  grange  declared  them  to  be 
eligible,  and  they  were  elected  at  the  first 
meeting  and  took  the  first  two  degrees.  In 
this  situation  the  question  arises  whether 
they  were  admitted  to  membership  In  the 
Somersworth  Grange,  In  apparent  violation 
and  repudiation  of  the  rule  or  by-law  in 
regard  to  Jurisdiction.  Their  contention  is 
that  this  by-law  bad  become  a  "dead  letter" 
in  consequence  of  a  custom  that  had  grown 
up  in  that  vicinity  of  disregarding  Its  provi- 
sions in  such  cases;  that  is,  that  its  nonob- 
servance  in  many  former  cases  occurring  in 
granges  in  the  vicinity  of  Somersworth  had 
deprived  it  of  Its  validity,  and  that  tbe  Juris- 
dictional test  of  eligibility  to  membership 
had  been  waived.  The  question  thus  pre- 
sented having  been  finally  determined  by  the 
regular  tribunals  of  the  order  adversely  to 
this  contention,  upon  the  appeal  of  the  Rol- 
Unsford  Grange  against  the  Somersworth 
Orange,  would  not  ordinarily  be  re-exam- 
ined in  this  court 

"Tbe  preponderance  of  authority  is  in  favor 
of  the  doctrine  that  as  to  all  questions  of  pol- 
icy, discipline,  internal  goyemment,  and  cus- 
tom, the  legal  tribunals  must  accept  as  bind- 
ing the  decision  of  the  regrularly  constituted 
Judicatories  of  the  church,  fraternity,  associa- 
tion, or  society."    1  Bac.  Ben.  Soc.,  §  68. 

See,  also,  Spllman  r.  Home  Circle,  157 
Mass.  128,  31  N.  E.  776;  Connelly  v.  Asso- 
ciation, 68  Conn.  562,  20  Atl.  671,  9  L.  R.  A. 
428,  18  Am.  St  Rep.  296;  State  v.  Knights 
of  Pythias,  63  N.  J.  Law,  536,  22  Atl.  343; 
People  V.  Board' of  Trade,  80  111.  134;  State 
▼.  Grand  Lodge,  8  Mo.  App.  148;  Watson  v. 
Jones,  13  WaU.  769,  20  L.  Ed.  666;  24  Am. 
Law  Rev.  656. 

[21  But  it  is  urged  in  argument  by  the 
plalntifls  that  as  they  were  not  technically 
parties  to  the  proceedings  upon  appeal,  they 
are  not  bound  by  the  decision,  which  ta  ef- 
fect was  based  upon  a  ruling  that  they  were 
not  members  of  the  Somersworth  Grange, 
never  having  been  legally  admitted  as  such; 
and  that  no  procedure  is  provided  by  which 
they  can  bring  the  question  of  their  member- 
ship before  the  grange  for  adjudication.  It 
might  be  a  sufficient  answer  to  this  conten- 
tion to  say  that  when  they  applied  for  mem- 
bovhip  they  impliedly  agreed  to  be  bound  by 
the  rules  of  tbe  order,  and  that  they  are 


bound  by  the  adjudication  upon  thdr  mem- 
bership rights  in  the  contest  between  the 
two  granges.  But  however  this  may  be,  an 
examination  of  the  facts  leads  to  the  same 
oonclnsibn  as  that  reached  by  tbe  tribunals 
of  the  order. 

The  plaintiffs'  argument  based  npon  a 
custom  to  disregard  a  positive  by-law  in 
regard  to  the  admission  of  members  In  sub- 
ordinate granges.  If  otherwise  sound,  over- 
looks the  essential  fact  that  the  by-law  in 
question  is  not  a  regulation  adopted  by  the 
Somersworth  Grange,  but  one  imposed  upon 
it  and  all  other  subordinate  granges  In  the 
state  by  the  superior  authority  of  the  State 
Orange.  It  could  not  modify  or  repeal  it, 
nor  could  it  accomplish  that  purpose  indi- 
rectly by  a  series  of  violations  of  its  provi- 
sions. Whatever  effect  its  continued  non- 
observance  of  a  rule  adopted  by  it  might 
have,  it  is  clear  that  it  could  not  of  its  own 
motion,  through  the  acts  of  its  master,  de- 
clare an  applicant  for  membership  eligible 
in  violation  of  a  mle  formulated  by  the 
state  organization  and  made  obligatory  and 
binding  upon  the  local  branches  in  their  ad- 
mission of  new  members.  It  is  true  that 
such  a  case,  If  the  member  living  In  another 
Jurisdiction  was  formally  admitted  without 
a  compliance  with  the  rule,  his  status  as  a 
member  might  become  established,  if  no  com- 
plaint was  Interposed  by  tbe  grange  in  whose 
territorial  limits  he  lived,  within  60  days 
after  his  initiation.  But  his  right  to  mem- 
bershlp  would  at  most  be  conditional  during 
that  period;  It  might  upon  complaint  be 
determined,  in  accordance  with  the  proce- 
dure and  rules  of  the  order,  that  he  did  not 
become  a  member,  and  such  was  the  result 
with  reference  to  the  plaintiffs  npon  the 
complaint  of  the  RoUlnsford  Grange  against 
the  Somersworth  Grange.  If  they  had  been 
parties  to  that  proceeding  in  a  technical 
sense,  they  would  undoubtedly  have  been 
bound  by  the  final  decree  or  order.  Whether 
they  are  so  bound  need  not  be  considered; 
for  by  that  decision,  npon  appeal  to  the 
highest  tribunal  of  the  order,  it  has  been 
held  that  the  by-law  in  question  was  in  full 
force  when  they  applied  for  admission,  and 
that  the  action  of  the  Somersworth  Grange 
in  'admitting  them  was  void.  This  inter- 
pretation of  the  by-law  Is  at  least  an  au- 
thority to  be  considered  by  the  court  in  this 
case,  as  indicating  with  some  force  what 
the  by-law  means  and  what  the  effect  is  of 
its  violation.  It  is  not  necessary  to  hold 
that  it  is  a  conclusive  authority,  for  it  seems 
to  coincide  with  the  views  of  tbe  court  above 
expressed. 

[8]  The  fact  that  some  of  the  officers  of 
the  State  Grange  knew,  or  were  chargeable 
with  knowledge,  that  the  by-law  In  question 
had  not  always  been  observed  by  some  of 
tbe  subordinate  granges  in  the  vicinity  of 
Somersworth  does  not  authorize  the  infer- 
ence that  the  State  Grange,  tliat  established 
the  by-law,  bad  waived  or  repealed  It    It 
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would  be  a  norel  doctrine  that  knowledge 
on  the  part  of  those  charged  with  the  en- 
forcement of  a  law  that  it  has  been  violated 
In  some  Instances,  nnaccompanied  with  any 
attempt  to  enforce  it,  is  evidence  that  the 
law  is  of  no  legal  force.  There  is  no  evi- 
dence that  by  any  act  of  the  State  Grange 
this  by-law  has  been  repealed  or  invall- 
'dated. 

[4]  But  it  l8  nrged  that  if  the  by-law  was 
In  force  they  were  admitted  by  inadvertence 
-and  mistake,  within  the  meaning  of  another 
by-law  which  provides  that  "shonld  a  grange, 
inadvertently  or  by  mistake,  initiate  a  mem- 
ber from  the  Jnrisdictlon  of  another  grange 
without  the  consent  of  such  grange,  it  shall 
pay  the  injured  grange  all  the  Initiatory 
fees,  except  what  goes  to  the  State  Grange." 
It  Is  found  as  a  fact  that  this  point  was 
not  raised  or  considered  by  the  State  Grange 
upon  the  appeal,  and  it  does  not  appear  to 
have  been  determined  by  the  order  in  any 
case.  The  only  mistake  suggested  is  in  the 
assumption  of  the  plaintiffs  and  of  the  Som- 
ersworth  Grange  that  the  by-law  relating  to 
Jurisdiction  was  a  "dead  letter."  Although 
it  is  found  as  a  fact  that  they  all  entertained 
this  idea  In  good  faith,  it  does  not  follow 
that  the  legal  efficacy  of  this  by-law,  as  ap- 
plied to  them,  was  thereby  abrogated.  The 
evident  purpose  of  (he  by-law  was  to  make 
an  honest  mistake  by  a  subordinate  grange 
as  to  the  residence  of  the  candidate  inef- 
fectual to  render  his  admission  illegaL  It 
was  not  Intended  that  a  mistake  as  to  the 
force  and  validity  of  a  by-law,  or  an  er- 
roneous assumption  that  a  rule  of  the  order 
defining  the  eligibility  of  a  candidate  was 
of  no  consequence,  should  have  the  same 
eCTect  as  a  careful  compliance  with  the  rule. 
The  honest,  but  mistaken,  opinion  of  a  sub- 
ordinate grange  that  a  rule  prescribed  by 
the  State  Grange  relating  to  the  admission 
of  members,  not  formally  repealed  or  modi- 
fled  by  the  superior  body,  was  not  Intended 
to  have  the  force  and  effect  of  law  in  the 
particular  cases  in  which  it  might  be  applied 
does  not  render  its  nonobservance  an  imma- 
terial circumstance.  If  there  was  a  mistake 
of  fact  as  to  the  Jurisdictional  line  between 
two  granges,  or  as  to  the  actual  domicile 
of  the  applicant,  whether  within  or  without 
that  line,  the  by-law  prescribes,  in  effect,  that 
his  initiation  does  not  become  void  upon 
the  discovery  of  the  fact  that  he  lived  with- 
out the  Jurisdiction.  The  previous  rule  pre- 
scribing a  Jurisdictional  test  of  the  eligibility 
of  the  applicants  does  not  apply  in  such  a 
case.  But  the  finding  of  the  court  that  the 
mistake  or  inadvertence  related,  not  to  the 
fact  of  the  actual  residence  of  the  plaintifTs, 
tut  to  the  validity  of  a  material  by-law,  Is 
not  sufficient  to  relieve  the  plaintiffs  from 
the  consequences  of  a  violation  of  the  by- 
law when  they  sought  admission  to  the  or- 
dor.     Such  a  result  would  lie  contrary  to  the 


evident  intention  expressed  by  tbe  language 
of  the  by-law.  It  is  not  to  be  presumed  the 
rule  as  to  the  eligibility  of  candidates  was 
not  to  apply  when  there  should  be  a  mis- 
taken, belief  by  the  parties  that  It  waa  not 
in  force.  Such  an  assumption  ia  absurd. 
The  mistake  suggested  and  relied  upon  by 
the  plaintiffs  was  a  mere  mistake  of  law. 
They  erroneously  supposed  that  the  by-law 
was  meaningless,  but  they  are  not  thereby 
authorized  to  profit  by  their  error  of  Judg- 
ment Kvans  r.  Gale,  17  N.  H.  673,  575,  43 
Am.  Dec.  014;  Bradley  ▼.  I<aconlB,  66  N. 
H.  269,  20  AtL  831 ;  Strafford  Savings  Bank 
7.  Church,  69  N.  H.  682,  44  AtL  106;  State  r. 
Goodenow,  65  Me.  80;  People  t.  Powell,  63 
N.  T.  88,  82. 

Moreover,  by  applying  for  admission  to 
the  grange  the  plaintiffs  in  effect  agreed  that 
their  eligibility  shonld  be  determined  by  its 
existing  rules  and  in  accordance  with  the 
prescribed  procedura  If  tbe  role  in  regard 
to  mistake  and  inadvertence  is  deemed  to 
be  a  part  of  the  contract  relation  to  which 
the  plaintiffs  assented,  its  interpretation 
does  not  differ  from  what  it  la  when  viewed 
as  a  quasi  legislative  provision.  The  ques- 
tion is  still  one  of  intention,  to  be  ascertain- 
ed from  the  language  employed  in  its  appli- 
cation to  the  subject-matter.  No  different 
test  Is  required,  and  no  different  result  la 
reached.  The  plaintiffs  did  not  becom* 
members  of  the  Somersworth  Grange. 

Exceptions  sustained. 

TOUNO,  3.,  did  not  sit  PLUMMBB,  X, 
waa  absent.    The  others  ccmcurred. 

■™°^™  or  N.  H.  8«) 

WHITE  MOUNTAIN  FUB  CO.  ▼.  TOWN  OF 
WHITEPIBIiD. 

(Supreme  Court  of  New  Hampshire.    Coos. 
June  27.  1914.) 

1.  Taxation  (i  72*)  —  Pbopxbtt  Subject  to 
Tax— "Tbadesman." 

Tbe  word  "tradesman,"  in  its  most  common 
meaning,  is  synonymous  with  "shopkeeper";  but 
it  is  frequently  uaed  in  the  sense  of  a  skilled 
workman,  as  a  blacksmith,  carpenter,  or  tanner, 
and  such  was  the  intended  meaning  of  the  word 
in  Pub.  St  1901,  c.  55,  §  7,  cl.  6,  taxing  the 
stock  in  trade  of  tradesmen,  and  as  so  used  it 
did  not  include  the  owner  of  a  fox  pack  kept 
for  breeding  purposes  and  for  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  157;   Dec.  Dig.  {  72.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trader.] 

2.  WOBDS    AND    PHSABXS    —    "MKBCHART"    — 
"SHOPKBEPfiB," 

A  merchant  is  one  whose  business  or  oc- 
cupation is  buying  and  selling  commodities ;  bat 
every  person  who  buys  and  sells  commodities  is 
not  necessarily  a  merchant  What  is  true  of  a 
merchant  is  true  of  a  shopkeeper,  for  whether 
a  person  who  buys  and  sells  commodities  as  a 
business  is  one  or  the  other  depends  on  the  ex- 
tent, and  not  on  the  character,  of  his  business; 
if  his  business  is  large  he  is  a  "merchant"  and 
if  it  is  small  he  is  a  "shopkeeper." 

[For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Merchant;  Shopkeeper.] 
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S.  Taxatiow   d   72*)— Pbopbbtt  Subjkjt  to 
Tax— FoxKS— "Stock  in  Tbad«"  —  "Mia- 

CHANT." 

Pub.  St  1901,  e.  65,  I  7,  cl.  6,  provides  for 
the  taxation  of  "stock  in  trade,  whether  of 
merchants,  shopkeepers,  mechanics,  or  trades- 
men, employed  in  tneir  trade  or  business,"  and 
that,  for  the  purpose  of  taxation,  raw  materials, 
manufactures,  and  vessels  shall  be  deemed 
"stock  in  trade."  Eeld  that,  while  the  word 
"stock"  includes  all  useful  animals,  including  a 
fox  pack,  whether  kept  for  sale  or  for  breeding 
purposes,  the  word,  as  used  in  such  act,  applied 
only  to  property  employed  by  merchants  in  their 
business,  and  smce  one  raising  foxes  and  selling 
them  is  not  a  "merchant,"  such  foxes  would  only 
be  taxable  to  one  buying  and  selling  them  as  a 
merchant. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  157;   Dec.  Dig.  |  72.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  7,  pp.  6665-6666] 

Transferred  from  Superior  Court,  Coos 
County ;   Sawyer,  Judge. 

Petition  by  the  White  Monntain  Fur  Company 
against  the  Town  of  Whitefield,  for  abatement 
of  a  tax  on  plaintiff's  fox  pack.  Case  transfer- 
red to  Supreme  Court  on  agreed  statement  of 
facts  without  a  ruling.  Remanded,  and  case  dis- 
charged. 

The  plaintiff  Is  the  owner  of  a  pack  of  foxes 
which  It  is  keeping  in  "expectation  that  they  will 
increase,  and  that  as  they  reach  maturity  they 
may  be  killed  and  their  pelts  sold  for  fur."  The 
plaintiff  also  intends  to  ^'buy  and  sell  live  foxes 
for  breeding  purposes,  in  such  quantities  and  at 
times  as  may  seem  most  advantageous  to  it" 
The  tax  which  the  plaintiff  asks  to  have  abated 
was  assessed  on  these  foxes  for  the  year  1013. 

Drew,  Shnrtleff,  Morris  &  Cakes,  of  lAncaster, 
for  plaintiff.  Edgar  M.  Bowkcr,  of  Whitefield, 
for  defendant 

TOUNO,  X  The  defendants  concede  that 
foxes  are  not  tax&ble  as  anch,  but  contend 
that  these  foxes  were  taxable  as  stock  In 
trade,  under  the  provisions  of  subdivision  6 
of  section  7,  c.  65,  Public  Statutes.  Stock 
Is  broad  enougb  to  include  all  useful  animals 
(9  Cent  XWct  6»55,  Stock  22) ;  that  Is,  to  In- 
clude the  plaintiff's  foxes,  whether  kept  for 
sale  or  for  breeding  purposes.  But,  while 
all  stock  Is  to  a  sense  stock  in  trade,  that 
term  Is  usually  applied  to  the  stock  of  mer- 
chants and  tradesmen.  9  Cent  Diet  5956. 
Consequently,  If  the  language  the  Legislature 
used  is  to  be  given  Its  ordinary  meaning,  that 
Is  the  sense  in  which  "stock  in  trade"  Is  used 
in  this  subdivision.  The  context  tends  to  the 
same  conclusion,  for  after  providing  that 
"stock  in  trade,  whether  of  merchants,  shop- 
keepers, mechanics,  or  tradesmen,  employed 
in  their  trade  or  business,"  Is  liable  to  be 
taxed,  it  goes  on  to  say  that,  "for  purposes 
of  taxation,  raw  materials  and  manufactures 
of  any  manufactory,  wood,  •  •  •  manu- 
factured or  otherwise,  *  *  *  flsblng  ves- 
sels, •  •  •  or  other  vessels,  •  •  • 
shall  be  deemed  stock  in  trade."  The  fact 
that  this  subdivision  says  that  certain  classes 
of  personal  property,  which  are  stock  In 
trade,  when  that  term  is  used  to  Include  all 
property  employed  in  any  trade  or  business, 
are  to  be  deemed  stock  in  trade  for  pur- 
poses  of  taxation   tends  to   the  conclusion 


that  that  term  Is  to  be  given  its  limited  or 
ordinary  meaning ;  that  is,  that  by  It  is  taK 
tended  only  personal  property  employed  by 
merchants,  etc..  In  their  trade  or  business'. 
As  there  la  nothing  to  rebut  this  presumption, 
it  must  be  held  that  the  only  property,  in  ad- 
dition to  the  classes  of  personal  property 
enumerated  in  this  subdivision,  liable  to  be 
taxed  as  stock  in  trade  Is  that  employed  by 
merchants,  shopkeepers,  mechanics,  and 
tradesmen  iu  their  trade  or  business.  There- 
fore, if  it  is  conceded  that  these  foxes  are 
stock  In  trade,  it  will  stlU  be  necessary  to 
consider  whether  the  plaintiff  was  a  mer- 
chant, shopkeeper,  mechanic,  or  tradesman 
on  April  1,  1913,  in  order  to  determine  the 
validity  of  this  tax. 

[1  ]  No  one  oonteuds  that  the  plaintiff  was  a 
mechanic,  within  the  meaning  of  the  statute. 
Was  it  a  tradesman  at  the  time  the  tax  was 
assessed?  When  that  word  la  given  Its  most 
common  meaning,  it  is  synonymous  with 
shopkeeper  (10  Cent  Diet  6416,  Tradesman 
1) ;  but  it  is  fireauently  used  in  the  sense  of 
a  skilled  woi&man,  as,  for  examplei  a  black- 
smith, a  carpenter,  or  a  tanner,  and  the  his- 
tory of  the  legislation '  tends  very  strongly 
to  the  conclusion  that  that  is  the  sense  In 
which  it  Is  used  in  this  subdivision.  1  Pror. 
Laws  (Batch.  Ed.)  p.  26;  Laws  (Ed.  1797)  p. 
203;  Laws  (Ed.  1805)  p.  219;  Laws  (Ed. 
1815)  p.  262;  Lews  (Ed.  1830}  p.  655,  {  8; 
B.  S.  c.  89,  I  8.  cl.  4;  O.  S.  C.>41.  |  3,  d. 
5;  O.  S.  c.  49,  <  5t  cL  6;  G.  L.  e.  63,  i  6,  d. 
6;  P.  S.  c:  65,  i  7,  cL  e.  In  short,  the 
history  of  this  legislation  tends  to  the  con- 
clusion that  by  tradesman  is  Intended  a-  me- 
chanic engaged  In  business  tor  himself. 
Whatever  the  plaintiff's  business  may  have 
been  on  April  1,  1013,  It  Is  clear  that  It  was 
not  exercising  a  trade;  that  is,  that  It  was 
neither  a  mechanic  nor  a  tradesman  at  that 
time. 

[2]  Was  It  a  merchant  or  sbcqpkeeper?  By 
a  merchant,  as  that  term  Is  ordinarily  used, 
Is  Intended  a  person  whose  business  or  occu- 
pation is  buying  and  selling  commodities.  Al- 
though every  merchant  buys  and  sells  com- 
modities, the  converse  of  this  proposition  is 
not  true,  for  but  very  few  of  those  who  buy 
and  sell  commodities  are  merchants.  B}very 
producer  buys  and  sells  commodities,  but 
producers  are  not  merchants,  within  the  ordir 
nary  meaning  of  that  term.  On  the  one 
hand,  they  buy  commodities  to  use  In  their 
business,  while  merchants  buy  them  to  sell 
again.  On  the  other  hand,  they  produce, 
while  merchants  buy,  the  commodities  they 
selL  In  a  word,  they  produce  commodities, 
and  merchants  deal  in  them.  What  is  true 
of  a  merchant  Is  true  of  a  shopkeeper,  for 
whether  a  person  who  buys  and  sells  com- 
modities as  a  business  is  one  or  the  other 
depends  on  the  extent,  not  on  the  character, 
of  his  business.  If  bis  business  Is  large,  he 
Is  a  merchant ;  if  small,  he  Is  a  shopkeeper. 
6  Cent.  Diet  8713,  Merchant  In  short,  a 
person  who  buys  and  sells  commodities,  not 
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occasionally  but  as  a  business,  is  Atber  a 
merchant  or  a  shopkeeper.    27  Cyc.  479. 

[3]  Therefore,  the  test  to  determine  whether 
the  plaintiff  was  a  merchant  or  shopkeeper 
on  April  1,  1913,  is  not  to  inquire  how  It 
got  its  foxes,  but  why  it  got  them.  If  Its 
buiilness  at  that  time  was  buying  and  selling 
foxes,  it  was  a  merchant  or  shopkeeper,  with- 
in this  provision  of  the  statuta  If,  howerer, 
it  was  not  dealing  in  foxes,  but  keeping  them 
as  farmers  keep  sheep,  it  was  not  a  merchant 
or  shopkeei>er,  notwithstanding  it  bought  its 
foxes  intending  to  sell  them  and  their  in- 
crease,  either  for  breeding  purposes  or  for 
tbeir  pelts,  as  might  "seem  most  advan- 
tageous to  it"  If,  however,  it  bought  them 
to  sell  again,  or,  rather,  if  its '  business  is 
dealing  in  foxes,  the  fact  that  it  breeds  them 
does  not  change  the  character  of  its  busi- 
ness, for  in  that  case  breeding  them  is  merely 
incidental  to  dealing  in  them.  The  question 
is :  How  does  the  plaintiff  expect  to  make  its 
profit,  by  buying  and  selling  foxes,  or  by 
raising  foxes  and  selling  them?  In  fact,  the 
test  to  determine  the  validity  of  this  tax  is 
the  same  in  principle  that  would  be  applied 
if  the  property  had  been  hay,  or,  for  that 
matter,  almost  any  tangible  personal  prop- 
erty, as,  for  example,  books  or  cotton  cloth. 
The  hay  a  dealer  buys  to  sell  again  is  tax- 
able under  this  subdivision,  but  the  hay  he 
buys  to  feed  his  teams  is  exempt  from  tax- 
ation. In  %hort,  the  test  to  determine  the 
validity  of  a  tax  on  either  hay  or  books,  in 
so  far,  at  least,  as  this  subdivision  is  con- 
cerned, is  to  inquire  as  to  the  character  of 
the  owner's  business.  If  he  Is  a  dealer  in 
them  and  carrying  them  In  sto<ft,  they  are 
taxable.  If,  however,  be  bought  them,  not 
to  sell,  but  for  use  in  his  business,  they  are 
not  taxable  as  the  stock  in  trade  of  a  mer- 
chant, etc.,  employed  in  his  trade  or  busi- 
ness. The  reserved  case  is  as  capable  of  the 
construction  that  the  plaintiff  bought  Its  fox- 
es for  breeding  purposes  as  that  its  business 
is  dealing  in  foxes.  Therefore,  if  the  parties 
do  not  agree  as  to  what  the  plaintiff's  busi- 
ness was  at  the  time  this  tax  was  assessed, 
that  fact  must  be  found  before  any  decree 
can  be  made  in  this  case. 

It  will  not  be  necessary  at  this  time  to 
consider  whether  a  person  who  steals  one  of 
the  plaintiff's  foxes  is  guUty  of  larceny,  for, 
even  if  he  cannot  be  convicted  of  that  of- 
fense, the  plaintiff  can  recover  either  the 
fox  or  its  value  from  the  thief.  In  other 
words,  these  foxes  are  property;  and  no  rea- 
son is  apparent,  and  none  has  been  suggested, 
why  the  Legislature  could  not  Include  them 
in  the  Ust  of  personal  property  liable  to  be 
taxed.  Whether  it  has  so  included  them  de- 
pends on  the  character  of  the  plaintiff's  busi- 
ness on  April  1,  1913;  In  other  words,  on 
whether  its  business  was  breeding  foxes  or 
dealing  in  them.    Case  discharged. 

PLUMMER,  J.,  was  absent  The  others 
concurred. 


(n  N.  H.  m) 
CDOWD  T.  ELLIOTT  et  al. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  2,  1914.) 

CoNTBACTS  (J  74»)— Benefit  of  Thibd  Vkb' 

BON— Consideration— Condition. 

Defendants  contracted  to  become  partners 
in  a  business  with  O.  and  another  in  considera- 
tion of  defendants'  agreement  to  pay  plaintiff 
what  O.  owed  him,  the  latter  agreeing  to  contin- 
ue in  the  business  and  manage  the  same.  Plain- 
tiff assented  to  the  arrangement  for  the  pay- 
ment of  the  debt  and  discharsed  O.  from  lia- 
bility. Beld,  that  plaintiff's  release  of  O.  from 
liability  at  defendants'  request  was  a  sufficient 
consideration  for  their  promise  to  pay  O.'s  debt 
for  which  they  were  liable,  though  O.  did  not  per- 
form his  promise  to  continue  in  the  business  and 
manage  the  same,  and  plaintiff  would  not  have  re- 
leased O.  from  liability  but  for  such  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  331-343;   Dec.  Dig,  i  74.»J 

Exceptions  from  Superior  Court,  Billsbor- 
ougb  Coimty;   Peaslee,  Judge. 

Assumpsit  by  Hugh  D.  O'Dowd  against  Har- 
riet B.  Elliott  and  another  to  recover  on  de- 
fendants' promise  to  pay  plaintiff  a  sum  of  mon- 
ey owed  htm  by  one  Olsen  and  another.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff,  and 
the  case  was  transferred  on  defendants*  excep- 
tion thereto.    Overruled. 

The  Olsens  admitted  the  defendants  as  partners 
In  business  in  consideration  of  their  agreement 
to  pay  the  plaintiff  what  the  Olsens  owed  him. 
The  Olsens  agreed  to,  continue  in  the  business 
and  manage  the  same,  but  subsequently  with- 
drew. The  plaintiff  assented  to  the  arrange- 
ment for  the  payment  of  his  debt  and  discharged 
the  Olsens  from  liability,  but  would  not  have 
done  so  but  for  their  promise  to  continue  as 
managers  of  the  business. 

David  W.  Perkins,  of  Manchester,  for  plain- 
tiff. James  A.  Broderick,  of  Manchester,  for 
defendants. 

YOUNG,  J.  The  fact  that  the  plaintiff 
would  not  have  released  the  Olsens  from  Ua- 
tiillty  but  for  their  promise  to  continue  as 
managers  of  the  business  is  immaterial  in  so 
far  as  the  defendants'  liability  is  concerned. 
The  plaintiff  released  the  Olsens  from  liabil- 
ity at  the  defendants'  request,  and  that  is 
a  sulfldent  consideration  for  their  promise 
to  pay  the  plaintiff  what  the  Olsens  owed 
him.  Cutting  v.  Whittemore,  72  N.  H.  107, 
108,  64  AU.  1098;  He&d  t.  Bichardscm,  16 
N.  H.  454,  456.    Exception  overruled. 

PEASLEE.  J.,  did  not  sit  The  others  con- 
curred. 

"^^■^  .  07  N.  H.  *47) 

BAKER  et  aL  t.  CITT  OF  NASHUA. 

POLLARD  et  al.  v.  SAME. 

(Supreme    Court   of  New   Hampshire.     Hill*- 
borough.    July  17, 1914.) 

1.  Municipal  Cobpobations  (i  186*)— Poracns 

OrFICGBS— APPOINTUKNT    —    CoHFEN8AT202T 
TOB   SeBVICES. 

Where  police  commissioners  of  the  city  of 
Nashua,  actm;;  in  good  faith,  appointed  certain 
persons  as  police  officers  and  they  performed  all 
the  duties  of  the  office,  they  were  officers  d« 
jure  and  entitled  to  compensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  510-517 ;  Deo.  L'ig. 
I  186.*1 
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2.  OFRCEBa  (I  95*)— OrnoBBs  Ds  Jube— Pxb- 

TORMANCE   Or  SXBVICE — GoHFBNBATION. 

The  fact  that  a  de  jnre  officer  has  not  per- 
fonned  the  duties  of  his  office,  because  they  have 
been  performed  by  a  de  facto  officer,  does  not 
deprive  him  of  the  right  to  recover  his  salary. 
[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  if  134,  189;   Dec.  Dig.  {  95.*] 

8.  Municipal  Cobpobations  (|  176*)— Pouob 
Dkpabtment— Appbopbiations  —  Expendi- 
tures BT  PoucK  CoMiussionKB— Statutes 
—Repeal. 

Laws  1913,  c.  118,  creating  the  police  com- 
mlasion  for  the  city  of  Nashua  and  certain  oth- 
er citiee,  provides  (section  4)  that  it  shall  be 
the  duty  of  the  commission  to  appoint  such 
police  officers  as  they  may  in  their  judgment 
deem  necessary,  and  to  fix  their  compensation, 
and  section  8  repeals  so  much  of  Laws  1891,  c. 
208,  {  8,  the  laws  and  ordinances  of  the  city, 
and  city  charter,  as  are  inconsistent  with  the 
provisions  of  cbopter  148.  Held  that,  since  the 
commission  cannot  determine  the  number  of  men 
to  be  employed  to  police  the  citv  and  fix  their 
compensation,  if  the  city  council  has  power  to 
limit  the  expenditure  for  such  purpose,  so  much 
of  tiie  pre-existing  law  as  was  inconsistent  with 
the  rignt  of  the  commission  to  decide  such  ques- 
tions for  itself  was  repealed,  and  the  commis- 
sion had  power  to  pledge  the  city's  credit  to  the 
extent  necessary  to  pay  such  number  of  police 
officers  as  in  its  discretion  were  necessary  to 
be  employed  to  properly  police  the  city,  and  it 
was  the  duty  of  the  council  to  provide  the 
amonnt  necessary  for  that  purpose. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  427-440 ;  Dec  Dig. 

EzceptionB  tram  Superior  Court,  Hills- 
borough Connty. 

Actions  by  George  B.  Baker  and  others  and 
by  Harrey  Pollard  and  others  against  the 
(Sty  of  Nashna.  Rulings  were  made  in  favor 
of  plalntilTs  In  each  case,  and  tlie  citjr  brings 
•zceptloiis.    Overmled. 

After  tlie  rescripts  in  Pollard  ▼.  Greg;,  7T 
N.  H.  190,  90  Atl.  176,  and  Baker  r.  Barry, 
TT  N.  H.  188,  00  Atl.  180,  were  transmitted 
to  the  raperlor  court,  tbe  plaintiffs  amended 
both  actions  by  making  the  city  of  Nashua 
a  party  defendant  and  by  filing  declarations 
In  assnmpedt.  Upon  a  bearing,  the  court 
found  (1)  that  the  police  commissioners  acted 
In  good  faith,  and  (2)  were  not  guilty  of  a 
breach  of  trust,  and  (3)  that  the  plaintiffs  in 
botli  actions  were  entitled  to  recover  from 
the  dty,  and  (4)  ruled  that  the  commission 
bad  power  to  pledge  the  credit  of  the  dty 
over  and  above  the  amount  appropriated  by 
the  dty  coundls  for  the  nse  of  the  police  de- 
partment To  these  findings  and  rulings  the 
dty  of  Nashua  excepted. 

Waaon  &  Moran,  George  F.  Jackson,  and 
Doyle  &  Lucier,  all  of  Nashua,  aril  Bemlck 
ft  Jackson,  of  Concord,  for  plaintiffs.  Henry 
A.  Burque,  of  Nashua,  for  City  of  Nashua. 

PER  CURIAM.  1.  There  was  evidence 
from  which  it  could  be  found  that  the  pollo<; 
commissioners  acted  in  good  faith,  both  iu 
r»novlng  tbe  old  officers  and  in  appointing 
the  new  ones,  and  that  they  were  not  guilty 
of  a   breach   of  trust    The  dty   therefore 


takes  nothing  by  its  first  and  second  ex- 
ceptions. 

[1, 2]  2.  This  is  also  true  of  its  third  ex- 
ception, in  so  far  as  the  right  of  the  plain- 
tiffs to  recover  is  a  question  of  fact  Since 
the  commission  acted  in  good  faith  in  ap- 
pointing the  plaintiffs  in  tbe  first  action,  they 
are  entitled,  in  any  •permissible  view  of  the 
law,  to  recover  compensation  as  fixed  by  the 
commission  (Cousins  t.  Manchester,  67  N.  H. 
229,  38  Atl.  724) ;  for  they  are  not  only  offi- 
cers de  Jure,  but  have  performed  all  the 
duties  of  the  office.  Although  the  plaintiffs 
in  the  second  action  are  officers  de  Jure, 
they  have  not  iierformed  any  of  tbe  duties  of 
the  office.  The  question  therefore,  in  so  far 
as  they  are  concerned,  is  whether  that  fact 
is  an  answer  to  the  action.  Although  some 
courts  hold  that  a  de  Jure  officer  cannot  re- 
cover under  sncb  drcumstances  when  the 
salary  has  been  paid  to  a  de  facto  officer 
without  notice  of  the  former  daim,  most 
courts  bold  that  the  simple  fact  that  an  officer 
de  Jure  has  not  performed  the  duties  of  his 
office  is  no  defense  to  an  action  to  recover 
the  salary  attached  to  the  office.  Andrews  v. 
PorUand,  79  Me.  484,  10  Aa  458,  10  Am.  St 
Rep.  280;  State  t.  Carr,  129  Ind.  44,  28  N. 
E.  88,  18  L.  R.  A.  177,  28  Am.  St  Rep.  163. 
This  rale  obtains  In  this  state.  Stone  t. 
Towne,  67  N.  H.  113,  29  Atl.  637.  Tbe  ques- 
tion as  to  tba  rights  of  de  facto  officers,  dis- 
cussed in  the  defendants'  brief,  is  not  be- 
fore the  court.  Peterson  t.  Benson,  38  Utah, 
286, 112  Pac.  801,  Ann.  Cas.  1913B,  640,  32  U 
R.  A.  (N.  S.)  949,  note. 

[1}  8.  Chapter  148,  Laws  1913,  creates  the 
police  commission  and  prescribes  its  duties. 
Section  4  provides ; 

"It  shall  be  the  duties  of  said  poUoe  commis- 
sioners to  appoint  such  police  officers  •  •  • 
as  they  may  In  their  Judgment  deem  necessary, 
and  to  fix  their  compensation." 

Section  8  repeals  so  much  of  section  8,  e. 
208,  Laws  1891,  tbe  Public  Statutes,  the 
laws  and  ordinances  of  the  dty,  and  the 
city  charter,  as  are  inconsistent  with  tbe 
provisions  of  chapter  148. 

If  the  language  of  section  4  is  to  be  given 
its  ordinary  meaning,  it  is  the  duty  of  the 
police  commission  to  appoint  as  many  officers 
as  it  thinks  are  necessary  to  properly  police 
tbe  dty  and  to  determine  the  amount  they 
shall  be  paid.  The  only  limitation  on  its 
power,  in  so  far  as  these  matters  are  concern- 
ed, is  Its  honest  Judgment  as  to  what  the 
pnbllc  welfare  requires.  Whether  section  4, 
c,  148,  Laws  1913,  repeals  so  much  of  section 
8,  c  208,  Laws  1891,  as  makes  it  the  duty  of 
the  dty  coundls  to  determine  the  amount  of 
money  the  police  commission  may  nse  de- 
pends, therefore,  on  whether  that  provision 
is  inconsistent  with  the  provisions  of  section 
4  which  make  it  the  duty  of  the  commission  to 
determine  the  number  of  officers  necessary  to 
poUce  tbe  dty  and  to  fix  their  compensation. 

If  tbe  dty  councils  can  limit  the  amonnt  of 
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money  the  commlsBion  may  use,  It  is  appar- 
ent that  it  cannot  determine  the  number  of 
men  which  Bhonld  be  employed  to  police  the 
city  and  fix  their  compensation.  In  other 
words,  it  is  obvious  that,  if  the  dty  councils 
can,  the  police  commission  cannot  determine 
the  amount,  of  money  which  should  be  used 
to  police  the  city.  Therefore,  so  much  of 
section  8,  c.  208,  Laws  1881,  as  is  inconsist- 
ent with  the  right  of  the  commission  to  de- 
cide these  questions  for  itself  is  repealed. 
In  short,  the  commission  is  the  city  in  so 
far  as  determining  tiie  number  of  men  that 
should  be  employed  and  fixing  their  compen- 
sation is  concerned;  its  acts,  in  so  far  as 
these  matters  are  concerned,  are  the  acts  of 
the  city,  and  its  mistakes,  if  it  makes  any, 
are  the  mistakes  of  the  city.  Section  .4,  a 
148,  Laws  1913,  therefore  gives  the  commis- 
sion the  right  to  pledge  the  credit  of  the  dty 
to  the  extent  necessary  to  pay  the  men  it 
thinks  should  be  employed  to  properly  police 
the  city,  and  by  necessary  implication  makes 
it  the  duty  of  the  dty  coundls  to  provide  the 
money  necessary  for  that  purpose,  as  well 
as  to  pay  all  the  other  necessary  expenses  of 
the  police  department. 
Exceptions  overruled. 

.(IM  Ud.  M)  '""'^''^ 

HOLT  et  aL  ▼.  STATE  ROADS  CJOMMIS- 
8ION  et  al.     (No.  63.) 

<Coart  of  Appeals  of  Maryland.    June  26, 
1914.) 

1.  COKPOBATIONS  (I  544»)— INSOLVBNCT— AD- 
UINISTBATION    OF    ESTATE— TBUST    FDND. 

When  a  corporation  becomes  insolvent,  it 
is  SO  far  civilly  dead  that  its  property  may  be 
admlnigtered  in  equity  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors,  of 
wliateTer  state  diey  may  be  residents. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {|  2162-2169;    Dec  Dig.  {  B44.*] 

2.  COUNTIBS  (j  129*)— IMPBOVBMKNTS— HlGH- 
WATS  —  BbIDOKS— SUBCONTKACTOBS— SUBX- 
TIE8. 

Where  a  bridge  company  contracted  to  con- 
struct a  bridge  and  certain  highways  for  two 
counties,  and  executed  a  bond  conditioned  that 
if  the  bridge  company  should  comply  with  the 
contract  and  should  indemnify  and  save  harm- 
less the  commissioners  of  the  contracting  coun- 
Jties  and  the  state  against  all  costs,  expenses, 
damages,  or  loss  to  which  the  commissioners 
and  state  might  be  subjected  by  reason  of  any 
wrongdoing,  misconduct,  want  of  skill  or  care, 
negligence,  or  default  on  the  part  of  the  bridge 
company,  its  agents  or  employes  in  and  about 
the  execution  and  performance  of  the  contract 
in  the  matter  of  constructing  the  highway,  then 
the  obligation  should  be  void,  otherwise  to  re- 
main in  full  force  and  virtue,  the  surety  was 
not  liable  for  the  bridge  company's  failure  to 
perform  its  contract,  by  which  It  sublet  the 
construction  of  the  highways  to  a  subcontrac- 
tor, due  to  the  bridge  company's  subsequent 
insolvency. 

tEd.    Note. — ^For    other   cases,    see   Counties, 
Cent.  Dig.  f  197 ;    Dec.  Dig.  i  129.»] 

3.  Counties  (§  130*) — Impbovemknts — Bbidq- 

BS  AND    HronWATS  —  CONSTBUCTION  —  SUB- 

«ONTBACT— Bights  of  Sttbcontbactob. 
,_    Where  a  bridge  company  contracted  to  con- 
struct a  bridge  and   certain  highways   for  two 


counties,  and  aublet  the  highway  wotk  to  plain- 
tiffs, and  then  became  insolvent,  plaintiffs  w«e 
mere  creditors  of  the  bridge  company  and  not 
of  the  counties,  and  could  not  apply  the 
doctrine  of  subrogation,  so  as  to  enforce  a  lia- 
bility against  the  fund  in  the  hands  of  the 
counties  remaining  to  the  credit  of  the  bridge 
company,  which  instead  was  payable  to  the 
letter's  receiver  for  distribution  among  all  the 
creditors. 

[Ed.  Note.— For  other  cases,  see  Cotmtles, 
Cent  Dig.  §  198;    Dec.  Dig.  S  130.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  M.  Ambler,  Judge. 

Action  by  Thomas  S.  Holt  and  another, 
trading  as  the  Bolt  Construction  Company, 
against  the  State  Boads  Commission  and 
others.  From  an  order  sustaining  d^nurrers 
of  the  Title  Guaranty  &  Surety  Company  and 
others,  and  dismissing  the  bill,  plaintiffs  ap- 
peal.    Affirmed. 

Argued  before  BOTD,  0.  J.,  and  BBIS- 
COB,  BUKKE,  THOMAS,  XJRNBE,  STOCK- 
BRIDOE,  and  CONSTABLE,  JJ. 

Frank  Gosnell,  of  Baltimore  (Hazelton  A. 
Joyce,  Jr.,  of  Cambridge,  and  Marbuiy,  €kw- 
nell  &  Williams,  of  Baltimore,  on  the  brief), 
for  appellants.  Julian  W.  Ridgely  and  Au- 
brey Pearre,  Jr.,  both  of  Baltimore  (Barton, 
Wllmer  &  Stewart  and  Barley  &  WhelUe,  all 
of  Baltimore,  on  the  brief),  for  aitpeUeea. 

BURKE,  J.  Thomas  S.  Holt  and  Clayton 
S.  Kanffman,  copartners  trading  under  the 
name  of  tbe  Holt  Construction  C!ompany, 
filed  their  biU  of  complaint  in  circuit  court 
No.  2  of  Baltimore  dty  against  the  appellees 
on  this  record. 

The  material  facts  which  need  be  stated  an 
these:  On  or  about  the  USth  of  May,  Idll, 
the  York  Bridge  Company,  a  Pennsylvania 
corporation,  entered  Into  a  contract  with  the 
county  commissioners  of  Caroline  coontjr  and 
the  county  commissioners  of  Talbot  county 
for  the  furnishing  of  all  material  and  labor 
for  the  construction  and  completion,  accord- 
ing to  plans  and  spedflcations  on  file  in  the 
office  of  each  of  said  counties,  of  a  bridge 
known  as  Dover  Bridge,  and  also  a  section  of 
highway  for  a  distance  of  about  .83  milea 
upon  and  along  the  Dover  Bridge  road  In 
Caroline  county. 

Under  the  contract  of  the  York  Bridge 
Company  with  the  county  commissioners  of 
the  two  named  counties,  it  was  to  be  paid 
the  following  prices  for  the  road  construc- 
tion: For  borrow  and  fill,  the  price  of  50 
cents  per  cubic  yard.  For  all  class  B  oystra 
shell  surfacing,  7IS  cents  per  square  yard. 
For  riprapping,  $1.25  per  square  yard. 

The  contract  further  provided  that  tlie 
contractor  should  give  his  personal  attention 
to  the.  performance  of  the  contract,  and 
should  keep  the  same  under  his  control.  The 
subletting  of  portions  of  the  work  to  be  done 
under  the  contract  might  be  done  only  upon 
the  written  consent  of  the  county  commis- 
sioners and  approved  by  the  en^eer,  and 
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that  the  contractor  should  not,  either  legally 
or  equitably,  assign  any  of  the  moneys  pay- 
able under  the  contract,  or  his  claim  there- 
to, unless  by  and  with  the  like  consent  of 
the  county  commissioners  In  writing.  No 
liability  should  attach  to  the  county  commis- 
sioners or  to  the  counties,  under  the  terms  of 
the  contract,  until  the  engineer  had  approved 
the  work  and  certified  in  writing  that  the 
contractor  had  completed  the  work  accord- 
ing to  the  requirements  of  the  contract. 

It  was  further  provided  that  the  contractor 
should  not  be  entitled  to  demand  or  receive 
payment  for  any  portion  of  the  work  or  ma- 
teilal,  except  In  the  manner  set  forth  In  the 
contract  and  spedflcatlons,  and  until  the 
engineer  had  given  his  certificate  to  that  ef- 
fect, whereupon  said  counties,  by  and  through 
the  county  commissioners,  will,  within  30 
days  after  such  completion  and  delivery  of 
said  certificate,  pay,  or  cause  to  be  paid,  the 
said  contractor,  In  cash,  the  whole  amount  of 
money  then  due  the  said  contractor,  under 
the  contract,  excepting  such  sum  or  sums  as 
may  be  lawfully  retained  under  any  of  the 
provisions  of  the  contract  hereinbefore  set 
forth. 

The  Title  Guaranty  &  Surety  Company, 
one  of  the  appellees,  became  surety  upon  the 
bond  of  the  York  Bridge  Company  for  the 
completion  of  tixe  work  according  to  the 
terms  of  the  contract  This  bond  was  given 
under  the  Acts  of  1910,  c.  21T,  {  39  (Code 
1912,  art  91,  {  72).  The  condition  of  the 
bond  was  that  if  the  principal,  the  York 
Bridge  Company,  shall  in  all  respects  com- 
ply with  the  terms  and  conditions  of  said 
contract,  and  bis  obligations  thereunder,  in- 
cluding the  specifications  therein  referred  to 
and  made  part  thereof  and  such  alterations 
as  may  be  made  In  said  specifications  as 
thereto  provided  for,  and  shall  Indemnt^  and 
save  harmless  the  said  county  commissioners 
of  Caroline  and  Talbot  counties  and  the  said 
state  of  Maryland  against  or  from  all  costs, 
expense,  damages,  injury,  or  loss  to  which 
the  said  county  commissioners  of  Caroline 
and  Talbot  counties  and  the  said  state  of 
Maryland  may  be  subjected,  by  reason  of 
any.  wrongdoing,  misconduct,  want  of  care 
or  skill,  negligence,  or  default,  upon  the  part 
of  said  principal,  bis  agents  or  employes  in 
or  about  the  execution  or  performance  of 
said  contract.  Including  said  specifications, 
and  such  alterations  as  may  be  made  In  said 
cvedflcations  as  therein  provided  for,  and 
shall  save  and  keep  harmless  the  said  county 
commissioners  of  Caroline  and  Talbot  coun- 
ties and  the  said  state  of  Maryland  against 
and  from  all  losses  to  them  or  either  of  them, 
from  any  cause  whatever,  including  patent 
infringements.  In  the  matter  of  constructing 
said  section  of  state-aided  highway,  then  this 
obligation  to  be  void,  and  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law. 

About  a  year  after  the  contract  had  been 
awarded  to  tbe  York  Bridge  Company,  It 
entered  Into  a  contract  with  the  plaintiffs  for 


the  construction  of  the  section  of  hl^way 
mentioned  along  the  Dovei  road.  The  por- 
tions of  that  contract  material  to  this  case 
are: 

"Whereas,  on  the  15th  day  of  May,  A.  D. 
1911,  the  zork  Bridge  Company  entered  Into 
a  contract  in  writing  with  the  county  com- 
misaionera  of  Caroline  and  Talbot  countieSr 
Maryland,  for  the  fumisbing  of  all  material, 
etc.,  and  to  construct  and  complete,  as  per 
plana  and  specifications  on  file  in  the  offices  of 
the  county  commissioners  of  Caroline  and  Tal^ 
bet  counties,  bridge  known  as  Dover  Bridge  and 
section  of  state  liighway  for  a  distance  of 
about  0.83  miles  upon  and  along  Dover  Bridge 
road,  in  Caroline  and  Talbot  conntiea,  Mary- 
land, which  contract  is  known  in  the  business 
of  the  York  Bridge  Company  as  contract  naml>er 
eleven  hundred  and  ninety-four  (1194) :  Now, 
therefore,  for  and  in  consideration  of  the  snn» 
hereinafter  named,  the  construction  company 
agrees  to  famish  all  labor,  tools,  appliances 
and  every  other  thing  necessary  and  pertinent 
to  the  construction  of  the  said  section  of  state 
highway  upon  and  along  Dover  road.  It  is 
undenstood  and  agreed  that  the  construction' 
company  is  to  assume  all  the  obligations  and! 
to  do  everything  necessary  to  the  constructioa 
and  completion  of  said  road  as  called  for  by  th& 
plans  and  specifications  which  are  on  file  in  the- 
offices  of  the  county  commissioners  of  Caroline 
and  Talbot  counties,  and  to  be  governed  by  the 
said  plans  and  specifications  the  same  as  the 
York  Bridge  Compalny  itself  has  agreed  to  be 
governed..  For  and  in  consideration  of  the  work 
to  be  performed,  the  bridge  company  agrees  to 
pay  the  construction  company,  upon  approval 
and  acceptance  of  said  road  by  the  county  com- 
missioners as  follows :  For  borrow  an&  fill,  the 
price  of  fifty  cents  ($.60)  per  cnblc  ;mrd.  For 
all  class  B  oyster  shell  surfacing,  eighty  cents 
($.80)  per  square  yard.  For  riprappin^  the 
price  of  one  dollar  and  twenty-five  cents  ($1J28> 
per  square  yard." 

It  will  be  noted  that  the  only  change  In  the 
prices  for  the  work  was  that  the  plaintiffs 
were  to  receive  80  cents  for  oyster  shell  sur- 
facing Instead  of  76  cents,  as  provided  in 
the  contract  of  the  bridge  company  with  the 
county  commissioners. 

The  bill  alleged  that  the  plaintiffs  "com' 
pleted  their  said  work  under  said  contract 
with  the  York  Bridge  Company,  a  body  cor- 
porate, and  there  is  now  due  and  owing  your 
oratora  under  said  contract  the  sum  of  four 
thousand  five  hundred  dollars  ($4,500)  or 
more,"  and  that  said  sum  is  due  the  plain- 
tiffs "for  labor  and  materials  furnished  by 
them  to  said  contractor,  the  York  Bridge 
C!ompany" ;  that  the  state  roads  commission 
and  the  county  commissioners  have  in  hand 
and  ready  for  payment  on  ^id  contract  the 
sum  of  approximately  $5,000.  It  is  further 
alleged  that  the  plaintiffs  are  the  only  per- 
sons, so  far  as  they  know,  to  whom  the  York. 
Bridge  Company  Is  Indebted  for  labor  and) 
materials ;  that  the  said  bridge  company  Is  ai 
nonresident  of  this  state,  and  Is  Insolvent 
and  imable  to  pay  Its  debts,  and  that  a  re- 
celver  had  been  appointed  for  said  corpora- 
tion In  the  state  of  Pennsylvania  by  a  court 
of  competent  Jurisdiction.  It  is  then  alleged, 
that  the  Title  Guaranty  &  Trust  Company  1» 
liable  for  the  Indebtedness  of  the  York 
Bridge  Company  to  the  plaintiffs,  and  that  It 
should  pay  the  same  and  be  subrogated  to- 
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tbe  rlgbts  of  the  plaintiffs,  and  should  col* 
lect  the  amount  thereof  from  the  state  road 
commission  and  the  county  commissioners  of 
GaroUne  and  Talbot  counties. 
The  relief  prayed  for  was: 

(1)  That  a  receiver  may  be  appointed  to  take 
charge  of  the  said  fnnd  now  in  the  hands  of  the 
said  state  roads  commission  and  the  said  O.  E. 
Weller,  as  chairman  thereof,  and  the  said  coun- 
ty commissioners  of  Talbot  county  and  the 
said  county  commissioners  of  Carohne  county, 
and  such  other  property  as  the  said  York  Bridge 
Company  may  have  in  the  state  of  Maryland, 
and  to  preserve  or  dispose  of  the  same  under 
the  direction  of  this  court 

(2)  That  the  said  state  roads  commission  and 
the  said  O.  E.  Weller,  as  chairman  thereof,  and 
the  said  county  commissioners  of  Talbot  coun- 
ty and  the  said  county  commissioners  of  Car- 
oline county  may  be  required  to  bring  into  this 
court,  to  be  deposited  to  the  credit  of  this 
cause,  the  aforesaid  fund  now  due  on  said  con- 
tract. 

(3)  That  the  said  York  Bridge  Company  and 
its  foreign  receiver  may  by  injunction  be  re- 
strained and  enjoined  from  collecting  the  said 
fund  or  any  part  thereof  from  the  said  state 
roads  commission,  the  said  O.  B.  Weller,  as 
chairman  thereof,  the  said  county  commission- 
ers of  Talbot  county  and  the  said  county  com- 
missioners of  Caroline  county. 

(4)  That  the  said  state  roads  commission  and 
O.  E.  Weller,  as  chairman  thereof,  the  said 
county  commissioners  of  Talbot  county  and  the 
said  county  commissioners  of  Caroline  county 
may  by  injunction  be  restrained  and'  enjoined 
from  paying  over  the  said  sum  of  money  or  any 
part  thereof,  until  the  further  orders  of  this 
court. 

(6)  That  your  orators'  claim  to  the  said  fund 
may  be  adjudicated  by  this  honorable  court  in 
theRe  proceedings. 

(6)  That  the  said  the  Title  Guaranty  and 
Surety  Company  may  be  required  to  pay  the 
claim  of  your  orators,  and  in  turn  be  subroirat- 
ed  to  the  rights  of  the  plaintitFs  to  tbe  fund 
in  question. 

(7)  That  your  orators  may  have  such  other 
and  further  relief  as  the  nature  of  their  case 
may  require. 

Redmond  O.  Stewart,  the  receiver  of  the 
York  Bridge  Company,  filed  a  petition  In 
which  be  stated  that  by  an  order  of  court 
passed  in  the  case  pending  in  circuit  court  No. 
2  of  Baltimore  city,  entitled  "York  National 
Bank  r.  York  Bridge  Co.,"  be  had  been  au- 
thorized to  take  proceedings  In  this  cause, 
looking  to  the  establishment  of  his  claims  as 
receiver  against  tbe  fnnd  involved  in  this 
controversy,  and  prayed  to  be  made  a  party 
defendant,  and  an  order  of  court  was  passed 
admitting  him  as  a  party  defendant  as 
prayed. 

Tbe  state  roads  commission  filed  its  answer 
to  tbe  bill  in  which  It  denied : 

"That  the  Title  Cfuaranty  &  Surety  Company 
is  entitled  to  collect  the  amount  of  the  indebt- 
edness of  the  York  Bridge  Company  to  the  com- 
plainant from  these  defendants,  or  that  the 
complainant  is  entitled  to  an  injunction  restrain- 
ing these  defendants  from  paying  over  said  bal- 
ance of  $5,516.66,  or  any  part  thereof,  to  the 
York  Bridge  Company,  or  its  receiver,  or  that 
the  complainant  is  entitled  to  have  a  receiver 
appointed  for  said  sum  of  money,  or  any  part 
thereof." 

The  Title  Guaranty  &  Surety  Company  and 
Bedmond  C.  Stewart,  tbe  receiver  of  the  York 
Bridge  Company,  filed  demurrers  to  tbe  bill. 


The  court  sustained  tbe  demurrers  and  dis- 
missed tbe  bill,  but  ordered  tbe  costs  of  tbe 
proceedings  to  be  paid  by  the  receiver  out 
of  the  fund  in  dispute.  From  tbis  order  tbe 
plaintiffs  have  appealed. 

[1]  "It  is  an  established  rule  of  equity  that, 
when  a  corporation  becomes  insolvent.  It  Is 
80  far  dvllly  dead  that  Its  property  may  be 
administered  as  a  trust  fund  for  the  benefit 
of  its  stockholdera  and  creditors  (Graham  t. 
La  Crosse  &  M.  B.  R.  go.,  102  V.  8.  148,  167, 
26  L.  Ed.  106) — not  simply  of  stockholders  and 
creditors  residing  in  a  particular  state,  but 
all  stockholders  and  creditors  of  whatever 
state  they  may  be  citizens.  In  Wabash  St 
L.  &  P.  R.  B.  Co.  V.  Ham,  114  U.  8.  587,  594, 
5  Sup.  Ct  1081,  29  L.  Ed.  235,  It  was  said  that 
the  property  of  a  corporation  was  a  trust 
fund  for  the  payment  of  Its  debts,  in  the 
sense  that  when  the  corporation  was  lawful- 
ly dissolved,  and  all  its  business  wound  up, 
or  when  It  was  insolvent,  all  its  creditors 
were  entitled  in  equity  to  have  their  debts 
paid  out  of  the  corporate  property  before  any 
distribution  thereof  among  tbe  stockholders. 
•  •  •  When  tbe  general  debts  and  assets 
of  a  private  corporation,  lawfully  doing  busi- 
ness in  a  state,  are  in  course  of  administra- 
tion by  tbe  courts  of  such  state,  creditors 
who  are  citizens  of  other  states  are  entitled, 
under  the  Constitution  of  the  United  States, 
to  stand  on  the  same  plane  with  creditors  of 
like  class  who  are  citizens  of  such  state,  and 
cannot  be  denied  equiftlty  of  right  simply 
l>ecause  they  do  not  reside  In  that  state,  but 
are  citizens  residing  In  other  states  of  tbe 
Union."  Blake  v.  Mcaung  et  aL,  172  U.  8. 
239,  19  Sup.  Ct  165,  43  L.  Ed.  432. 

[J]  Tbe  Title  Guaranty  &  Surety  Company 
is  not  liable  for  the  iwyment  of  the  plaintiffs* 
claim  for  tbe  reason  that  it  assumed  no  sach 
liability  under  the  terms  of  the  bond.  Al- 
though such  a  liability  was  asserted  by  tbe 
bill,  it  was  not  pressed  in  argument  or  in- 
sisted upon  in  the  brief,  and  it  must  be  con- 
ceded that  under  tbe  terms  of  the  bond,  which 
we  have  transcribed,  that  company  is  under 
no  obligation  to  pay  the  plaintiffs'  claim. 

It  is  said  In  4  ElUott  on  Contracts,  |  3633, 
that: 

"The  contractor  may  assign  different  parts 
of  the  work  to  subcontractors  and  others,  un- 
less prohibited  by  the  agreement,  but  he  is 
responsible  for  those  he  employs,  since  ft  con- 
tract does  not  exist  between  a  subcontractor 
employed  by  the  general  contractor  and  the 
owner  of  the  building,  and  the  responsibility 
of  the  owner  is  only  to  the  general  contractor. 
Thus  a  provision  in  a  contract  for  the  con- 
struction of  a  railroad,  permitting  the  rail- 
road company  to  apply  any  money  due  or  to 
become  duo  under  the  contract  to  the  pay- 
ment of  liens  for  labor  and  materials  furnished 
the  contractor,  does  not  impose  any  obligation 
on  tbe  railroad  company  to  pay  liens,  since 
the  provision  was  wholly  for  the  benefit  of  the 
railroad  company." 

What  tbe  York  Bridge  Company  In  fact 
did  was  to  sublet  a  portion  of  the  work  cov- 
ered by  the  contract  to  the  plaintiffs,  al- 
though, by  tbe  express  provision  of  the  con- 
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tract  quoted  above,  it  was  prohibited  from 
doing  80,  without  the  written  order  of  the 
county  commlasionera  approved  by  the  engi- 
neer, and  this  order  and  approval  does  not 
appear  to  have  been  given.  It  waa  likewise 
prohibited  from  assigning  any  money  payable 
under  the  contract  The  plaintiffs  must  be 
treated  as  mere  subcontractors. 

[S]  They  are  simply  creditors  of  the  Zork 
Bridge  Company,  and  not  of  the  defendants, 
who  are  debtors  to  that  company,  and  to 
whose  receiver  the  fund  is  now  payable.  Un- 
der the  facts  of  the  case,  the  doctrine  of  sub- 
rogation has  no  application.  That  doctrine 
is  never  applied,  when  by  so  doing  it  will 
work  an  injury  upon  other  persons  by  de- 
stroying their  legal  or  equitable  rights.  In 
Milholland  *  Wilcox,  Trustees,  v.  Tiffany,  04 
Md.  460,  2  Atl.  834,  the  court  says : 

It  "may  be  applied  on  equitable  principle* 
in  behalf  of  one,  who  at  the  instance  end  re- 
quest of  the  debtor  pays  a  lien  or  incumbrance 
which  he  was  under  no  legal  obliKation  to  pay, 
provided  it  does  not  interfere  with  intervening 
rights  and  incumbrances.  It  will  not,  of  course, 
be  applied  as  against  superior  or  equal  equi- 
ties."^ 

The  plaintiffs  have  no  more  claim  upon  the 
funds  than  other  persons  who  may  have  sni>- 
plled  labor  and  material  on  the  erection  of 
the  Dover  Bridge.  To  sustain  the  plaintiffs' 
claim  under  the  drcumstances  would  be  to 
establish  a  precedent  that  might  involve  the 
publle  authorities  in  litigation  and  result 
in  the  expenditure  of  public  money  and  the 
consumption  of  public  time  in  any  case  in 
which  there  was  a  dispute  between  the  sub- 
contractor and  the  general  contractor.  Al- 
though the  facts  are  not  precisely  similar, 
the  principles  announced  in  Lombard  Gov. 
Co.  V.  Mayor  and  City  Council  of  Baltimore, 
121  Md.  303,  88  Atl.  140,  should  be  applied  to 
this  case.  The  plaintiffs  occupy  the  same 
situation  as  other  subcontractor  creditors  of 
the  Insolvent  company,  and  must  share  rate- 
ably  with  them  In  the  distribution  of  the  a»- 
sets  of  the  comi>any. 

The  cases  of  Ex  parte  Goldlng,  Davis  & 
Co.,  18  Ch.  Dlv.  628,  and  Kemp  v.  Falk,  7 
App.  Cas.  673,  cited  by  the  appellants,  dealt 
with  the  right  of  stoppage  in  transitu,  and 
established  the  right  of  an  unpaid  vendor  to 
the  surplus  proceeds  of  the  sale  of  his  own 
goods  after  the  rights  of  the  subpurchaser 
had  been  performed.  In  the  first  case  cited 
there  had  been  an  absolute  sale  of  the  goods 
by  the  original  purchaser,  but  the  purchase 
money  had  not  been  paid.  "Can  the  vendor," 
■aid  Cotton,  I*  J.,  "make  effectual  his  right 
of  stoppage  in  transitu  without  defeating  in 
any  way  the  interest  of  the  subpurchaser? 
In  my  opinion  he  can.  He  can  say :  I  claim 
the  right  to  retain  my  vendor's  lien.  I  will 
not  defeat  the  right  of  the  subpurchaser,  but 
what  I  claim  is  to  defeat  the  right  of  the 
parcbaser  from  me;  that  Is,  to  Intercept  the 
purchase  money  which  he  v^ll  get,  so  far  as 
ts  necessary  to  pay  me." 


Nor  do  we  find  anything  in  the  cases  of 
Bellamy  v.  Davey  (1891)  8  Ch.  640,  and 
Hurley  t.  Atchison,  etc..  By.,  213  U.  S.  126, 
29  Sup.  Ct.  466,  63  li.  Ed.  729,  in  conflict  with 
the  conclusion  we  have  reached.  Those  cases 
presented  a  dissimilar  state  of  facts  and  wer« 
governed  by  different  principles. 

The  order  appealed  from  will  be  afilrmed. 

Order  aflSnued;  the  costs  la  this  suit  to  be 
paid  by  the  receiver  of  the  Xork  Bridge  Com* 
pany  out  of  the  fund. 


(SS  N.  J.  -Bn.  mit 

MAYOR  AND  COMMON  COUNCIL  OP 

NEWABK    V.     NATIONAL    SILK 

DYEING  CO.  et  aL 

(Na  88171.) 

(Gonrt  of  Cliancery  of  New  Jersey.    Aug.  21, 
1914.) 

iRjruncnoif  Q  26*) — Gbourds  of  Belief. 

An  injunction  could  not  lie  granted  to  ei»> 
Join  separate  suits  at  law,  brought  by  millown- 
era,  whose  factories  adjoin  the  I'assaic  river, 
for  damages  for  the  wrongful  abstraction  of 
water  from  the  river  by  a  water  company,  which 
suits  had  no  connection  with  each  other,  aince 
to  do  BO  would  violate  a  fundamental  equity 
rule  that  distinct  and  independent  causes  of 
action  may  not  be  united  in  one  bilL 

(Ed.  Note.— For  other  cases,  see  Injunction. 
CenL  Dig.  18  24-19,  64-61;   Dec  Dig.  {  26.*] 

Suit  by  the  Mayor  and  Common  Council  of 
Newark  against  the  National  Silk  Dyeing 
Company  and  o^ors,  to  enjoin  certain  sdits 
at  law.    Denied. 

Herbert  Boggs,  of  Newark,  for  complain* 
ant  W.  I.  Lewis,  of  Paterson,  for  National 
SUk  Dyeing  Co.  et  al.  GUbert  Collins,  of 
Jersey  City,  for  East  Jersey  Water  Co. 

STEVENS,  V.  O.  This  is  an  application  t* 
enjoin  12  suits  at  law,  brought  by  mlllowD* 
era,  whose  factories  adjoin  the  Passaic  river, 
for  damages  for  the  wrongful  abstraction  of 
water  by  Newark,  Jersey  City,  and  the  East 
Jersey  Water  ComjMny.  The  application 
must  be  denied,  for  the  reasons  given  by  mc 
in  the  case  of  Newark  v.  Chestnut  Hill  Land 
Co,  77  N.  J.  Bq.  28,  76  Atl.  644. 

It  is  said  that  the  case  on  hand  is  dis- 
tinguishable from  the  case  cited  in  that  there 
it  did  not  appear  that  a  multiplicity  of  suits 
would  be  prevented  by  the  mere  transfer  of 
Jurisdiction,  while  here  it  does,  for  the  ob* 
Ject  here  is  to  consolidate  12  suits  Into  one. 
But,  if  this  court  sustained  the  contention,  it 
would  violate  one  of  the  fundamental  rules 
of  equity  pleading,  vie.,  that  distinct  and  in> 
dependent  causes  of  action  must  not  be  unit- 
ed in  one  bill.  The  suits  by  the  National 
Silk  Dyeing  Company  against  Newark  have 
no  connection  with  those  against  Jersey  City 
or  the  E2ast  Jersey  Water  Company.  The 
suits  by  the  different  companies  against  those 
corporations  have  no  connection  with  each 
other.  Simmons  t.  Paterson,  60  N.  J.  E<q. 
386,  46  Aa  996,  48  L.  B.  A.  717,  83  Am.  8t 
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Rep.  842,  was  qnlte  dlfCerent  There  seTeral 
complainants,  suffering  from  a  common  nul- 
sance,  Joined  In  one  bill.  The  effect  of  this 
nuisance  upon  lands,  known  as  riparian,  was 
ttie  subject  dealt  with  by  the  Court  of  Errors. 
Here  it  would  seem  that  the  injury  or  prin- 
cipal injury  complained  of  is  the  injury  to 
the  various  businesses  of  the  plaintiffs. 
There  the  complainants  were  affected  by  the 
same  act.  Here  the  plaintiffs  are  affected  by 
the  perfectly  distinct  acts  of  Newark,  Jersey 
City,  and  the  water  company. 

It  is  true  that  the  aggregate  damage  re- 
sulting from  the  separate  acts  of  the  three 
wrongdoers  may  be  variously  estimated  by 
different  juries,  if  the  cases  be  tried  sepa- 
rately, but  the  possibility  of  different  find- 
ings on  the  same  state  of  facts  is  not  a 
ground  of  equity  Jurisdiction.  Besides,  there 
is  nothing  to  indicate  that,  if  the  verdicts 
should  be  the  result  of  differing  or  conflict- 
ing estimates  of  total  damage,  Newark  would 
be  the  one  to  suffer.  If  consolidation  of  the 
suits  for  the  purpose  of  trial  be,  to  a  greater 
or  lesser  extent,  desirable,  I  know  of  no 
reason  why  the  Supreme  Court  should  not 
be  asked  to  consolidate. 

I  cannot  overlook  the  tact  that  the  Su- 
preme Court,  in  the  suits  brought  by  the 
Weidnian  Dyeing  Company,  has  formulated 
a  rule  which  it  has  applied  to  this  very  class 
of  cases,  thus  declaring  that  it  deems  itself 
competent  properly  to  deal  with  them. 


(83  N.  J.  Bq.  464) 
SOHICKHATJS  v.  8ANF0RD, 


(No.  88-478.) 


(Court  of  Chancery  of  New  Jersey.    Aug.  21, 
1914.) 

1.  HnSBAKD     AND     Wm     (I     193*)— IfABBIED 

Women— Right  to  Contbact— Stattttes. 
3  Comp.  St  1910,  p.  3226,  {  6,  declaring 
t£at  contracts  of  a  married  woman  shall  be  en- 
forceable in  eqnibr  as  if  she  were  sole,  is  quali- 
fied by  section  14,  declaring  that  a  married 
woman  may  not  execute  any  conveyance  of  her 
real  property  or  any  Instrument  incumbering 
the  same  without  ber  husband's  joinder. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f{  716-718,  940;  Dec.  Dig.  8 
103.*] 

2.  CovENAiiTB  (i  20*)  —  Implied   Rkstbio- 

TIONB. 

Restrictions,  In  a  general  plan  adopted  by 
the  owner  to  sell  lots,  may  in  equity  be  im- 
posed on  the  lands  beyond  the  express  restric- 
tions contained  in  the  deeds  to  the  purchaser, 
on   the  theory   of   implied  covenant 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  I  19;   Dec.  Dig.  |  20.*] 

8.  Husband  and  Wot  (|  160*)— Mabbied 
Women  —  CoNTa&cxs  —  Enfobcement  in 
Equity. 

8  Comp.  St  1910,  p.  3226,  |  5,  declares 
that  contracts  of  a  married  woman  shall  be  en- 
forceable in  equity  as  though  she  were  sole, 
and  section  14  provides  that  a  married  woman 
may  not  execute  any  conveyance  or  incum- 
brance on  her  real  property  without  her  hus- 
band's joinder.  Held,  that  paragraph  14  re- 
lated only  to  the  character  of  conveyances  and 
instruments  by  which  a  married  woman's  real 
property  might  be  conveyed  or  incumbered,  and 


did  not  restrict  the  power  of  a  wife,  under  para- 
graph 5,  to  make  contracts,  express  or  implied, 
with  reference  to  the  improvement  of  real  prop- 
erty which  would  be  enroroed  in  equity,  though 
not  created  by  conveyance  or  otlier  instrument 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  575-681;  Dec  Dig.  f  150.*] 
4.  Husband  and  Wife  (J  202*)— Ownebship 

OF  Pbopebtt—Restbiotiors— Enfobcement 

AoAiNffr  Win. 

Where  a  husband  and  wife,  owning  a  tract 
of  land  by  the  entirety,  laid  it  out  in  building 
lots  according  to  a  general  plan,  imposing  limi- 
tations on  the  use  of  the  land  as  building  lots 
and  restrictions  intended  to  secure  the  erection 
of  first-class  one-family  residences  on  the  tract, 
and  the  husband  sold  complainant  a  lot,  with 
reference  to  the  plan,  which  showed  that  certain 
other  lots  were  abutting  and  subject  to  such 
restrictions,  the  wife  after  the  death  of  ber 
husband,  and  becoming  a  feme  sole,  was  lia- 
ble to  complainant  for  the  performance  of  the 
limitations  and  restrictions  with  reference  to 
the  adjoining  property  as  an  implied  covenant, 
though  all  of  the  restrictions  and  limitations 
were  not  specified  in  complainant's  deed. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  737,  945;  Dec.  Dig.  S  202.*] 

Action  by  Emma  L.  Schickliaus  against 
Margaret  J.  Sanford.  On  motion  to  strike 
out  bill  for  want  of  equity.    Denied. 

W.  C.  Headley,  of  Newark,  for  the  motion. 
Ernest  F.  Keer,  of  Newark,  opposed. 

EMERT,  y.  0.  The  facts  set  out  In  the 
bin  substantially  show  that  one  Sanford  and 
Us  wife,  being  the  owners  by  the  entirety  of 
a  large  tract  of  land  in  Newark,  laid  out  the 
same  for  sale  in  building  lots  according  to 
a  general  and  uniform  plan  relating  to  the 
limitations  made  upon  the  use  of  said  lands 
as  building  lots,  and  with  restrlc'ions,  in- 
tended to  secure  the  erection  of  flrst-class  one- 
family  residences  on  the  tract  The  bill  also 
shows  specially,  as  to  the  lot  which  was  pur- 
chased by  the  complainant's  predecessor  in 
title,  that  according  to  the  general  plan  as 
declared  by  the  owners,  appearing  by  the 
map  adopted  by  the  owners,  complainant's 
lot  was  to  be  a  lot  50  feet  by  about  100  feet 
In  depth,  located  on  Sanford  avenue,  one  of 
the  three  streets  laid  out  through  the  tract, 
and  abutted  on  two  lots  fronting  on  Clinton 
avNiue,  each  about  50  feet  in  width  and  175 
feet  in  depth.  According  to  the  general  plan 
as  alleged  in  the  bill,  these  two  lota  were  to 
be  sold  together  as  a  lot  fronting  100  feet 
on  Clinton  avenue  and  175  feet  deep.  Com- 
plainant's lot  was  purchased,  relying  on  the 
existence  of  this  map  and  plan,  making  the 
adjoining  lots  abutting  lots,  and  upon  the 
special  representation  by  the  owners  that 
these  lots  on  Clinton  avenue  were  to  be  sold 
as  abutting  lots,  and,  as  thus  shown  on  the 
map  then  produced,  for  the  purpose  of  In- 
ducing complainant's  purchase  of  the  adjoin- 
ing lot,  the  price  of  which,  as  then  agreed  on, 
was  increased  by  reason  of  this  adjaoency 
to  the  abutting  lots.  But  the  deed  for  com- 
plainant's lot,  which  is  also  set  out  in  the 
bill,  while  it  referred  to  the  lot  as  being  No. 


*For  other  cases  8M  sams  topic  and  section  NUMBSR  in  Dec.  Dig.  A  Am.  Dig.  Kej-Ho.  Series  A  Bep'r  Indnaa 


Digitized  by 


Google 


V.J.) 


eOHICKHAUS  T.  BANJfOSD 


^9 


22  on  the  map,  did  not  contain  any  express 
restriction  or  covenant,  on  the  part  of  the 
grantors,  that  the  adjoining  lots  should  be 
sold  as  abutting  lots,  as  shown  on  the  map. 
It  did,  however,  contain  express  restrictions 
as  to  the  character  and  tase  of  the  building 
to  be  erected  by  complainant  apon  the  lot 

><!onveyed,  its  distance  from  the  curb  line,  its 
cost,  and  also  contained  a  covenant  on  be- 
half of  the  husband  (in  which  the  wife  did 
not  Join)  that  no  stable  should  be  erected  or 
placed  on  the  lands  lying  south  of  and  ad- 
joining the  lots  conveyed  (being  the  abntUng 
lots)  within  40  feet  of  the  dwelling  house  to 
be  erected  on  the  premises  conveyed.  The 
wife  herself  made  no  express  covenant  by 
the  deed  in  relation  to  the  adjoining  lots. 

Complainant's  predecessor  in  title,  as  her 
bill  states,  refused  to  accept  this  deed,  be- 
cause she  desired  further  and  more  explicit 
assurances  that  the  building  plan  or  scheme 
would  be  carried  on  in  respect  to  the  lot  con- 

'veyed  being  an  abutting  lot,  and  thereupon 
Ur.  Sanf ord  wrote  the  following  letter : 

"In  regard  to  the  sale  of  lot  22  on  map  of 
my  property  (being  complainant's  lot)  in  an- 
swer to  your  reauest  of  me  to  my  intentions  in 
regard  to  my  other  property  lyinK  between  the 
lot  conveyed  by  me  to  you  and  Clinton  avenue 
(the  abntttng  lots),  state  that  my  intention  is  to 
sell  all  my  property  under  restrictionB,  and 
the  lots  lying  between  your  lot  and  Clinton 
avenue,  in  two  lota  or  plots  only,  and  if  a 
stable  l>e  allowed  on  either  of  said  lots  that  the 
same  be  placed  on  the  dividing  or  central-  line 
of  the  lots  and  at  least  40  feet  from  any  dwell- 
ing house  erected  by  you." 

This  letter  was  not  signed  by  Mrs.  Sanford, 
who  has  survived  her  hnsbaad,  and  Is  now 
the  sole  owner  of  the  unsold  portions  of  the 
tract  Since  her  husband's  death,  she  has, 
as  the  bill  alleges,  repudiated  any  obligation 
to  observe  the  assurances  of  the  letter  In 
reference  to  the  method  of  sale  of  the  lots, 
and  has  (among  other  acta)  offered  the  rear 
portion  of  the  lots  abutting  on  complainant's 
lot  for  sale  as  a  single  lot  fronting  on  the 
same  street  with  complainant,  and  as  an  ad- 
joining lot  If  this  change  should  be  carried 
out  and  a  dwelling  be  erected  adjoining  com- 
plainant's lot,  it  would  deprive  complainant 
of  certain  advantages  of  light,  air,  and  access 
which  She  claims  the  right  to  enjoy  as  the 
owner  of  a  residence  on  abntting  lots.  The 
bill  is  filed  to  establish  and  enforce  the  re- 
striction claimed  to  have  been  imposed  by  the 
owners  on  the  sale  of  these  Clinton  avenue 
lots  by  the  general  building  plan,  as  declared 
and  announced  by  the  husband  and  made  in 
connection  with  the  sale  by  reference  to  the 
map,  and  to  require  these  adjoining  lots  to 
be  sold  as  abutting  lots. 

A  motion  to  strike  out  the  bill  for  what  of 
equity  is  made,  and  the  reason  mainly  relied 
on  at  the  argument  is  that  no  contract  or 
agreement.  In  reference  to  the  sale  of  the 
lots  as  abutting  lota,  enforceable  against 
Mrs.  Sanford,  appears  in  the  bill.  It  is 
■->'.aimed  that  the  alleged  building  plan  set  out 
In  the  bill  appears  to  have  be^n  made  or 


Joined  In  by  her  while  Ae  waa  a  married  wo- 
man and  while  holding  an  estate  in  entirety 
with  her  husband;  and  that.  In  the  absence 
of  any  deed  or  conveyance  Imposing  the  equi- 
table burden  or  restrictions  on  her  remaining 
lands,  she  is  not,  as  the  owner  of  the  entire 
estate  after  her  husband's  death,  bound  by 
such  plan  made  during  the  coverture  and  dur- 
ing the  oontinaaitce  of  the  estate  by  the  en- 
tirety. 

[1]  The  Married  Women's  Act  (Complied 
Stata  p.  3226,  %  Q,  makes  the  contracts  of  a 
married  woman  enforceable  in  equity  as  If 
she  were  a  feme  sole,  but  the  subsequent  sec- 
tion of  the  same  act  (Id.  p.  3237, 1 14)  quall- 
fles  the  effect  of  this  section  by  providing 
that  it  shall  not  enable  a  married  woman  to 
execute  any  conveyance  of  her  real  estate  or 
any  Instrument  incumbering  the  same,  vrttb- 
out  lier  husband's  Joining  therein,  as  hereto- 
fore. 

The  husband,  in  the  deed  conveying  com- 
plainant's lot  entered  into  an  express  cove- 
nant restricting  the  character  and  use  of  the 
adjoining  lots,  but  in  .this  covenant  the  wife 
did  not  Join,  nor  did  the  covenant  entered 
Into  by  the  husband  expressly  restrict  the 
sale  as  an  adjoining  lot,  or  the  erection  of 
any  building  other  than  a  stable  within  40 
feet  of  the  dwelling  house  to  be  erected  on 
the  purchaser's  lot  The  husband  did,  how- 
ever, by  his  letter  set  out  In  the  bill.  Implied- 
ly, If  not  expressly,  agiee  that  the  lots  In 
question  should  be  abntting  lots,  and  procur- 
ed the  sale  and  the  acceptance  of  the  deed  for 
the  purpose  of  erecting  a  dwelling  house,  on 
the  faith  of  this  assurance.  It  is  not  claim- 
ed that  the  wife's  estate  after  her  husband's 
death  is  bound  by  this  letter  as  a  contract 
on  her  part,  and,  under  the  decisions,  it 
could  not  be  Incumbered  by  the  husband's 
sole  agreement.  Washburn  v.  Bums,  84  N. 
J.  Law,  18;  Servis  v.  Dom,  76  N.  3.  Eq.  241, 
76  Ati.  246  (Walker,  V.  0.,  1909) ;  2  Kent's 
Comm.  133.  It  Is  claimed,  however,  that  she 
is  bound  In  equity  to  observe  these  restric- 
tions by  reason  of  the  general  building  plan 
Imposed  and  adopted  by  both  of  them  In  con- 
nection with  the  map  referred  to  in  the  deed, 
which  showed  the  lots  as  abutting  lots  and 
the  representations  relative  thereto  at  the 
time  of  the  purchase. 

[2]  Restrictions  under  a  general  plan 
adopted  by  the  owner  for  the  purpose  of 
selling  lots  may  In  equity  be  Imposed  upon 
lands  of  the  owner,  extending  beyond  the 
express  restrictions  contained  In  the  deeds  to 
a  purchaser,  and  on  the  doctrine  of  implied 
covenants.  Lennig  v.  Ocean  City  Association, 
41  N.  J.  Eq,  606,  608,  7  Atl.  491,  56  Am.  Rep. 
16  (Errs.  &  App.) ;  Herold  v.  Columbia  In- 
vestment Co.,  72  N.  J.  Eq.  867,  860,  67  Atl. 
607,  14  L.  R.  A.  (N.  S.)  1067,  129  Am.  St 
Rep.  718,  16  Ann.  Cas.  580  (Errs.  &  App. 
1907) ;  Tallmadge  v.  East  River  Bank,  26  K. 
r.  105  (1862). 

In  this  case  (heard  as  on  demurrer)  the 
Imposition  of  the  restriction  on  the  sale  of 
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the  corner  lots  by  tbe  general  plan,  in  con- 
vection with  the  map,  and  tbe  special  rep- 
resentations at  the  time  of  the  sale  must  be 
taken  as  admitted.  But  as  It  suffldently 
appears  by  the  bill  that  these  restrictions 
on  the  adjoining  lots,  now  solely  owned  by 
the  defendant,  were  not  Imposed  by  a  con- 
yeyance  or  Instrument  in  which  her  husband 
Joined,  and  which  was  acknowledged  by  the 
wife  as  a  deed,  the  question  Is  whether  the 
wife's  contracts,  representations,  or  acts  of 
other  kinds  Imposing  such  restrictions  are 
not  within  the  exception  of  the  fourteenth 
section. 

[3]  In  my  jndgment  they  are  not,  tor  the 
reason  that  this  provision  of  the  fourteenth 
section  was,  I  think,  one  which  related  only 
to  the  character  of  conveyances  and  Instru- 
ments which  were  Intended  to  be  the  means 
employed  for  conveying  or  Incumbering  tbe 
legal  or  equitable  title  of  a  married  woman  In 
the  lands,  and  to  prescribe  the  formalities 
for  such  conveyance  or  instrument,  if  made. 
It  was  not  Intended,  In  my  Judgment,  to  re- 
strict the  power  of  the  wife,  under  the  fifth 
section,  to  enter  into  such  obligations  and 
contracts,  express  or  Implied,  as  wonld  be 
enforced  by  a  court  of  equity,  independent  of 
their  being  created  by  a  conveyance  or  other 
instrument 

[4]  Had  tbe  defendant,  as  a  feme  sole,  im- 
posed the  plan  and  entered  Into  the  restric- 
tions alleged  In  the  bill,  there  would  be  no 
question  of  the  right  of  a  court  of  equity 
to  enforce  the  restrictions  by  injunction,  in- 
dependent of  any  conveyance  or  other  instru- 
ment creating  them,  and  In  my  Judgment  the 
constructing  of  the  two  sections  together,  as 
applied  to  the  facts  in  the  present  case.  Is 
that  the  wife's  contracts  or  obligations, 
which  relate  to  lands  which  she  owns  or  in 
which  she  has  an  interest,  are  enforceable  in 
equity  to  the  same  extent  as  if  she  were  a 
feme  sole,  with  the  qualification  that  if,  as 
against  a  feme  sole,  the  creation  or  enforce- 
ment of  sucn  contracts  requires  a  conveyance 
or  other  instrument,  then.  In  the  case  of  a 
married  woman,  this  conveyance  or  Instru- 
'  ment  must  be  executed  with  her  husband  as 
heretofore,  otherwise  it  cannot  be  created  or 
enforced.  But  where  a  feme  sole  in  equity, 
without  a  conveyance  or  other  instrument, 
would  be  required  by  injunction  to  specifi- 
cally perform  a  contract,  and  this  perform- 
ance does  not  require  the  execution  of  a 
conveyance  or  other  instrument,  then  a  mar- 
ried woman  in  similar  circumstances  may  be 
required  to  perform  the  contract  This  con- 
struction prevents  any  decree  for  specific  per- 
formance of  a  contract  for  conveyances  of 
land  by  a  married  woman  in  which  the  bus- 
band  did  not  Join,  as  was  held  by  Y.  C.  Ste- 
vens In  Corby  v.  Drew,  55  N.  J.  Eq.  387,  391, 
86  Atl.  827  (1897),  but  does  not  prevent  tbe 
enforcement  by  this  court  by  Injunction  of 
restrictions  as  to  her  lands  under  a  building 
plan,   made  by  her  as  a   married   woman. 


wbldi  wonld  haTe  been  binding  on  her  as  a 
feme  sole,  and  which  may  be  enforced  with- 
out requiring  any  conveyance  or  other  Instru- 
ment 

Tbe  motion  to  strike  out  must  be  denied, 
and  the  bill  should  be  answered. 


(8S  N.  J.  Bq.  4m 
HABBIS  «t  al.  T.  PBARSALtb 

(Court  of  Chancery  of  New  Jersey.    Aox.  81. 
1914.) 

1.  MOBTOAOES  (1 318*)— Beleasc— COVXNAim 
— Enfobckment. 

Where  a  morteage  provided  that  any  per- 
son acquiring  2,500  square  feet  of  land  cover- 
ed might  at  any  time  tender  the  mMiey  and  have 
the  benefit  of  the  clause  for  release  of  such  por- 
tion, such  provision  constituted  a  contmuiDg 
covonant  on  the  part  of  tbe  mortensee  to  re- 
lease to  any  purchaser  of  2,600  stiuare  feet  or 
more  the  amount  so  purchased  on  tendering  the 
proportionate  part  of  the  mortgage  debt 

[Ed.  Note.— For  other  cases,  see  MortgageSy 
Cent  Dig.  {{  956-961;  Dec  Dig.  {  318.*] 

2.  SPEcirio  PEBroBiCARCB  (i  134*)— Costs. 

Where  suit  was  instituted  to  compel  specif- 
ic performance  of  a  mortgagee's  covenant  to 
release  parts  of  the  property  on  tender  of  a 
proportionate  amount  of  the  mortgage  debt,  the 
bill  would  be  regarded  as  a  suit  for  specific  per^ 
formance  and  not  a  bill  to  redeem,  and  defend- 
ant having  answered  denying  complainant's 
right  to  a  release,  and  been  cast  costs  would 
not  lie  awarded  to  either  party. 

(Ed.  Note.-.-For  other  cases,  see  Snedfic  Per- 
formance, Cent  Dig.  {  441;   Dec;  Dig.  i  134.*) 

Bill  by  Walter  J.  Harris  and  another 
against  Leigh  M.  Pearsall,  for  spedflc  per- 
formance.  Decree  for  complainants. 

T.  A.  Spragglna,  of  Jersey  City,  for  com- 
plainants. Lloyd  Thompson,  of  Westfleld, 
for  defendant 

STEVENSON,  V.  O.  (orally),  I  shall  dl»- 
pose  of  this  case  without  regard  to  technicali- 
ties. There  are  a  number  of  technical  ques- 
tions which  arise  In  the  case.  We  have  two 
parties  suing  as  complainants,  ^hose  inter- 
ests are  entirely  distinct  No  objection  has 
been  made  to  tbe  bill  on  die  ground  of  mul- 
tifariousness or  misjoinder,  and  this  is  the 
sort  of  a  case  which  very  conveniently  can 
be  brought  In  that  way,  although  an  accurate 
analysis  of  the  case  would  disclose  two  sep- 
arate causes  of  action,  which  do  not  corelate. 
There  Is  no  difilculty  in  making  a  decree 
which  covers  the  cases  of  both  of  these  par- 
ties complainant  as  to  their  respective  lots. 

[1]  I  shall  construe  tbe  bill,  not  as  a  bill 
to  quiet  title^  but  as  a  bill  to  redeem,  or  as 
a  bill  to  compel  tbe  specific  performance  of 
the  covenant  contained  in  tbe  mortgage,  and 
my  conclusion  Is  that  this  clause  in  the  mort- 
gage is  not  limited  at  all  to  any  period,  la 
permanently  attached  to  the  mortgage,  and 
follows  It  as  long  as  the  mortgage  exists, 
and  that  any  person  who  acquires  2,500 
square  feet  of  land  covered  by  that  mortgage 
may  at  any  time  before  the  mortgage  comes 
due,  or  afterwards,  come  forwaird  and  tender 
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the  money  and  bare  the  benefit  of  tbe  danse 
for  a  release,  contained  in  tbe  mortgage. 

This  Is  not  a  new  question  In  my  mind. 
I  have  bad  occasion  to  consider  It  hereto- 
fore, and  while  there  is  no  reported  case  that 
I  know  of  where  tiie  question  has  been  dis- 
cussed or  decided  in  this  state,  without  any 
authority  to  tbe  contrary,  I  think  it  is  the 
duty  of  tbe  court  to  take  the  language  of  tbe 
covenant  precisely  as  it  reads. 

There  is  nothing  in  tbe  mortgage  which  in- 
di(Ate8  Uiat  that  covenant  was  to  be  opera- 
tive only  while  the  mortgage  remained  out- 
standing and  not  due.  Tbe  language  la  gen- 
eral, and  in  my  Judgment  creates  an  absolute, 
permanent  right,  and  practically  has  the  ef- 
fect of  distributing  tbe  mortgage  through 
the  tract,  very  much  as  if  a  separate  mortp 
gage  was  given  on  every  2,500  square  feet 
Of  course  that  is  not  an  accurate  statement, 
because,  under  tbe  terms  of  this  covenant,  a 
man  might  have  S.SOO  square  feet,  and,  by 
tendering  the  right  amount,  would  be  en- 
titled to  bis  release. 

While  the  decree  will  give  the  complainants 
releases  npon  their  payment  of  the  amount, 
according  to  the  scale  fixed  by  the  mortgage, 
it  Is  very  clear  that  they  are  not  entitled  to 
any  costs.  They  have  not  proved  that  they 
made  any  tender. 

[2]  If  this  is  to  be  regarded  as  a  bill  to  re- 
deem, then,  under  tbe  old  English  rule,  costs 
have  to  be  paid  by  the  complainant,  not  by 
tbe  defendant  But  that  rule  grew  out  of  a 
state  of  afralis  which  does  not  exist  in  my 
judgment  in  this  country,  and  I  do  not  think 
the  American  courts  have  enforced  it;  it 
has  not  been  declared  to  be  a  rule  of  practice 
In  New  Jersey.  Moreover,  this  bill  is  more 
in  the  nature  of  a  bill  for  the  specific  per- 
formance of  the  covenant  contained  In  the 
mortgage. 

In  my  Judgment  tbe  complainant  is  not  en- 
titled to  any  costs,  and,  if  tbe  defendant  had 
not  come  in  with  an  answer  denying  the 
right  of  the  complainant  to  a  release,  I  think 
the  decree  should  award  costs  to  the  defend- 
ant; but  Inasmuch  as  the  defendant  filed 
an  answer  denying  tbe  right  of  the  complaln- 
juita  to  any  release  at  all,  the  decree  will  not 
award  tho  defendant  any  costs.  There  will 
be  no  costs  allowed  to  either  party. 


(St  N.  J.  Bq.  S3S) 

McCIilNTIO  MARSHALL  CONST.  OO.  v. 
BOARD  OF  CHOSEN  FREEHOLDERS 
OF  HUDSON  COUNTY  et  aL  WALDO  v. 
SAME.    VANDERBILT  et  aL  v.  SAME. 

(Court  of  Chancery  of  New  Jersey.     Sept  8, 
1914.) 

1.  Damaoes  ({  78*)  —  Bbbaoh  of  Consibtto- 

TION    CONTBACT— DkLAY— LiQUIDATBD    DAU- 

AQES  OB  Penalty. 

A  contract  for  the  construction  of  a  steel 
and  concrete  viaduct  provided  that  the  contract- 
tor  should  pay  the  board  of  freeholders  of  the 
county  for  delay  in  completing  the  work,  if  any, 
beyond   the   time  fixed   for  completion  at   tbe 


rate  of  $1,500  per  month  on  the  first  section, 
$600  per  month  on  the  second  section,  and  $G50 
per  month  on  the  third  section,  wliich  sum  was 
stipulated  to  be  the  true  value  of  tbe  use  of  the 
land  to  the  board  of  freeholders  and  the  true 
damages  it  would  sustain  by  such  delay,  which 
the  board  was  authorized  to  retain  out  of  any 
moneys  due  or  to  become  due  to  the  contractor. 
Held,  that  the  damages  provided  for  were  liqui- 
dated damages,  and  not  a  penalty. 

[Ed.   Note.— FOr   other   cases,    see   Damages, 
Cent  Dig.  §S  157-163;   Dec.  Dig.  $  78.*] 
2.  Contracts     ((    800*)— Pebtoemanoe— De- 
lay—Notice. 

Where  three  contracts  were  entered  into 
between  defendant  board  of  freeholders  of  a 
county  and  a  contractor  for  the  construction  of 
a  viaduct,  and  each  provided  that  the  board  or 
its  engineer  should  designate  the  day  and  place 
or  places  when  and  where  the  contractor  should 
commence  work,  and  that  the  contractor  shoold 
complete  the  same  within  18  months  thereafter 
or  be  subject  to  specified  deductions  for  delay  as 
liquidated  damages,  tbe  contractor  was  entitled 
to  a  notice  from  tbe  board  or  its  engineer, 
plainly  stating  when  the  contract  term  would 
begin  to  run  against  him  as  to  each  section  of 
the  work,  and,  no  such  notice  having  been  giv- 
en, he  was  under  no  liability  for  delay. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1372-1381;   Dec.  Dig.  f  300.*] 

Consolidated  actions  by  the  McClintic  Mar- 
shall Construction  Company,  William  B.  Wal- 
do, and  Edmund  B.  Vanderbllt  and  others 
against  the  Board  of  Chosen  Freeholders  of 
Hudson  County  and  others.  Judgment  for 
defendants. 

Cortlandt  and  Wayne  Parker,  for  com- 
plainant McClintic  Marshall  Const  Co.  Ran- 
dolph Perkins,  of  Jersey  City,  and  Frank  M. 
Patterson,  of  New  York  City,  for  complainant 
William  B.  Waldo  and  bis  trustee.  Thomas 
Q.  Height  and  James  J.  Murphy,  both  of 
Jersey  City,  for  defendant  Board  of  Chosen 
Freeholders  of  Hudson  County.  Joseph  S. 
Parry,  of  Hoboken,  for  EJdmund  B.  Vanderbllt 
and  Henry  H.  Vanderbllt  executors  of  the  es- 
tate of  Jacob  Vanderbllt,  deceased.  Joseph  F. 
Autenrleth,  of  Jersey  City,  for  Robert  W. 
Hunt  Ca  Theodore  Rurode,  of  Jersey  City, 
for  Mack  Mfg.  Co.  Hudspeth,  Rysdyk  Sc 
Garrison,  of  Jersey  City,  for  Citizens'  Nat 
Bank  of  Toranda  and  Mechanics'  Bank  of 
Qroton. 

LEWIS,  V.  O.  These  actions  have  been 
consolidated.  They  were  brought  under  the 
"act  to  secure  tbe  payment  of  laborers,  me- 
chanics, merchants,  traders  and  persons  em- 
ployed npon  or  furnishing  materials  toward 
tbe  performing  of  any  work  In  public  im- 
provements in  cities,  towns,  townships  and 
other  municipalities  in  this  state,"  approved 
March  30,  1892,  and  by  tbe  decision-  in  tbe 
Court  of  Errors  and  Appeals  in  this  state  in 
the  case  of  "Delafield  Construction  Co.  v. 
James  R.  Sayre,  Jr.,  et  al.,  60  N.  J.  Law,  449, 
38  AtL  666,"  such  actions  must  be  brought 
in  tbe  Conrt  of  Chancery. 

By  stipulation  of  counsel,  the  question  of 
damages  has  been  submitted  to  this  court: 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  SarlM  *  Rep  r  Indezei 
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counsel  of  the  respectlye  parties  haTing 
reached  an  agreement  among  themselves  In 
regard  to  the  other  questions  Inrolred  In  the 
snlts. 

The  snlts  are  brought  for  the  purpose  of 
obtaining  money  alleged  to  be  due  to  the  va- 
rions  complainants  for  work  done  and  ma- 
terials furnished  in  the  construction  of  a 
mnnidpal  Improvement,  known  as  the  "Four- 
teenth street  viaduct"  This  structure  was 
erected  under  three  separate  contracts,  which 
were  entered  Into  between  the  Owego  Bridge 
Ck)mpany,  a  corporation,  and  the  board  of 
chosen  freeholders  of  the  county  of  Hudson, 
In  June,  1907.  For  the  purpose  of  erection, 
the  viaduct  was  divided  Into  three  sections, 
and  a  separate  contract  was  entered  Into  for 
each  section.  The  viaduct  Is  built  In  the 
shape  of  the  letter  "^i"  the  first  section  ex- 
tending from  Willow  avenue,  Hoboken,  to 
the  i>oint  where  the  two  branches  of  the  "T' 
separate;  the  second  section  Is  the  projec- 
tion on  the  left;  and  the  third  section  is  the 
projection  on  the  right  The  contracts  were 
subsequently  assigned  by  the  Owego  Bridge 
Company  to  the  Syracuse  Bridge  Company, 
one  of  the  defendants  in  these  actions,  this 
being  done  with  the  consent  of  the  board  of 
freeholders,  and  the  Syracuse  Bridge  Com- 
pany took  upon  Itself  the  fulfillment  of  all 
the  duties  and  obligations  contained  In  the 
original  contract  The  complainants  and  the 
other  defendants  are  subcontractors.  The 
McCllntlc  Marshall  Construction  Company 
had  the  subcontract  for  the  steel  work ;  Wil- 
liam B.  Waldo  had  the  subcontract  for  the 
concrete,  paving,  excavation,  etc.,  and  the 
other  parties  various  other  works.  The  first 
and  second  Sections  were  completed  on  June 
1,  1912,  and  the  third  section  on  November 
7,  1912. 

The  county  seeks  to  deduct,  from  the  mon- 
eys which  would  otherwise  be  due,  damages 
for  delay  In  completion,  which  is  resisted  by 
the  other  parties  to  the  suit. 

Kach  of  the  contracts  provides  (paragraph 
D,  p.  54,  of  printed  book) : 

"That  the  contractor  shall  commence  work 
on  such  day  and  at  such  place  or  places  as  the 
board  of  chosen  freeholders  or  the  engineer 
may  designate,  and  progress  therewith  so  as  to 
.complete  the  work  in  accordance  with  this 
agreement,  on  or  before  the  expiration  of  one 
year  and  six  months  after  being  directed  to 
begin  work,"  etc 

The  contract  further  provides  (same  sec- 
tion) as  follows: 

"And  in  the  computation  of  said  time  (ex- 
pressed in  days  or  parts  of  days)  during  which 
the  work,  or  any  part  or  section  thereof,  has 
been  delayed  in  consequence  of  the  condition 
of  the  weather,  or  by  any  act  or  omission  of 
the  parties  of  the  first  part  (the  board  of  free- 
holders), or  strikes  beyond  the  control  of  the 
party  of  the  second  part  (the  contractor)  where- 
by the  receipt  of  material  is  delayed  (all  of 
which  shall  be  determined  by  the  engineer, 
who  shall  certify  the  same  in  writing),  and  also 
tlie  time  during  which  the  prosecution  of  the 
whole  work  is  suspended  by  the  engineer,  shall 
be  excluded.  But  if  the  performance  of  the 
contract   shall  require   work   or   materiids   In 


greater  or  less  amoants  or  qnantitieB  than  those 
mentioned  and  set  forth  in  the  engineer's 
estimate,  then  the  said  time  will  be  increased 
or  diminished  as  much  as  the  engineer  shall 
deem  jnst  and  reasonable  and  fairly  proportion- 
ate to  the  amount  of  said  Increase  or  diminn- 
tion." 

It  appears  that  the  contractor,  whldi  was 
then  the  Owego  Bridge  Company,  was  order- 
ed  to  begin  work  on  September  19,  1907,  at 
the  Intersection  of  the  West  Shore  Railroad 
and  Fourteenth  street,  Hoboken.  The  com- 
munication containing  this  order  Is  dated 
September  6,  1907,  and  Is  signed  by  the  en- 
gineer. This  communication  was  acknowl- 
edged on  September  6,  1907,  by  the  Owego 
Bridge  Company.  The  place  which  was  des- 
ignated to  begin  the  work  was  on  section  1. 
On  September  27,  1907,  the  Owego  Bridge 
Company  wrote  to  the  engineer,  as  follows: 

"We  find  that  the  board  of  freeholders  hare 
not  eocured  any  property  whatever  on  the  line 
of  the  Fourteenth  street  viaduct,  in  Hoboken, 
so  we  can  commence  the  substructure  work  to 
any  advantage,  being  confined  to  the  street 
entirely.  This,  as  you  know,  is  a  great  disad- 
vantage to  us,  and  will  make  us  extra  expense 
in  doing  this  work.  We,  therefore,  want  to  give 
you  notice  that  all  this  will  be  taken  into  con- 
sideration as  to  the  time  that  we  commence  the 
contract  We  will  want  to  be  allowed  all  extra 
time  that  we  lose  in  any  delay  caused  by  oar 
not  having  the  entire  right  of  way  and  prop- 
erty so  we  can  work  to  an  advantage." 

On  December  31st  the  engineer  wrote: 
"Mr.  A.  H.  Mallery,  Owego  Bridge  Company: 
In  reply  to  your  question  for  the  extension  of 
time  for  the  three  contracts  known  as  sections 
1,  2  and  3,  and  specifications  for  the  Fourteenth 
street,  Hoboken,  viaduct  I  am  advised  by  our 
counsellor,  Mr.  John  GrifiSn,  that  this  work 
is  not  officially  commenced  until  all  the  land  is 
secured  on  each  of  the  sections.  The  land  for 
the  first  section  will  be  secnred  about  the  15th 
of  February,  1808,  and  the  eighteen  months 
specified  in  your  contract  should  commence  on 
that  date,  if  the  land  is  secured.  At  present 
writing  we  cannot  even  give  an  idea  when  all 
the  land  wiU  be  secured  for  the  other  sections. 
We  will  most  likely  secure  the  Holland  prop- 
erty next  month,  which  will  give  you  sufncient 
area  to  secure  crushed  stone  for  foundations 
and  permit  the  erection  of  the  steel  work." 

The  last  piece  of  property  on  the  right  of 
way  of  section  1  was  acquired  on  September 
30,  1907,  but  the  owner  was  not  actually 
ejected  from  the  property  until  November  1, 
1908.  The  last  piece'  was  acquired  on  section 
2  from  the  owner  on  June  25,  1909,  and  on 
the  third  section  the  last  piece  was  acquired 
on  July  3,  1908.  Work  was  started  on  the 
first  section  In  the  latter  part  at  October, 

1907.  The  board  of  freeholders  contend 
that  the  contractor  was  verbally  notified  to 
begin  work  on  the  second  section  on  April  1, 

1908,  and  it  will  be  noticed  that  this  alleged 
notification  was  before  all  the  land  on  that 
section  had  been  acquired.  The  board  of 
freeholders  also  contend  that  work  on  Qie 
third  section  began  in  September.  1908. 

The  contracts  provide  (clause  E,  p.  66, 
printed  form): 

"That  the  contractor  shall  pay  the  board  for 
delay  in  the  completion  of  the  said  work,  if  any, 
beyond  the  time  fixed  for  completion  (unless 
the   same  be  extended  by  a  proper  authority. 
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or  permisrible  nnder  this  contract)  at  the  rate 
of  (different  amounts  as  to  each  aection,  aa 
will  be  hereinafter  set  forth)  per  month,  which 
said  sum  it  is  hereby  stipulated  and  agreed  i« 
the  true  value  of  the  use  of  said  land  to  the 
board  and  the  true  damages  it  will  sustain  by 
such  delay,  which  said  sum  the  said  board  is 
authorized  and  empowered  to  retain  out  of  any 
moneys  due  or  to  grow  due  to  Uie  contractor. 

On  the  first  section  the  damages  were  fixed 
at  the  Bom  of  $1,600  per  month,  on  the  sec- 
ond section,  $600  per  month,  and  on  the  third 
section,  $660  per  month. 

Counsel  for  the  Tarioaa  claimants  haye 
raised  two  questions  regarding  the  right  of 
the  coanty  to  claim  allowance  for  delays: 
First  That  the  moneys  spedfled  In  the  con- 
tracts to  be  paid  by  the  contractor  for  de- 
lays are  penalties  and  not  llqnldated  dam- 
ages. Second.  That  the  coanty  Itself  caused 
delay  to  the  contractor  in  the  prosecntion  of 
the  work,  and  is  therefore  not  entitled  to 
avail  Itself  of  the  right  to  claim  the  damages 
wbl<di  the  contract  proYldea  is  payable  to  It 
for  delays. 

Of  course  the  coanty  board  will  be  held  to 
a  strict  performance  of  the  contracts;  that 
la.  It  must  perform  all  the  conditions  which 
are  requisite  for  it  to  perform  before  the  con- 
tractor can  be  held  liable  for  liquidated  dam- 
ages. Outside  of  the  question  of  liquidated 
damages,  however,  compensatory  damages 
would  be  allowed  if  there  were  unreasonable 
delay  In  the  prosecution  of  the  work. 

[1]  There  Is  no  doubt  In  my  mind,  that  the 
damages  provided  for  In  the  contract  are, 
under  the  cases  In  this  state,  liquidated  dam- 
ages. See  Monmouth  Park  Association  v. 
Wallls  Iron  Works,  66  N.  J.  Law,  132,  26 
Aa  140,  Id  L.  B.  A.  466,  S9  Am.  St  R«. 
626;  Robinson  t.  Centenary  Fund,  68  N.  J. 
law,  723,  64  AtL  416;  Moore  y.  Dumam,  68 
N.  J.  Eq.  96,  61  AtL  4«;  Brown  y.  Nor^ 
crow,  69  N.  J.  Eq.  427,  46  Atl.  606 ;  Onssow 
T.  Belneeon,  76  X.  J.  Law,  209,  68  AU.  907; 
Jersey  City  y.  Flynn,  74  N.  J.  Eq.  104,  70 
AtL  497,  affirmed  76  N.  J.  Eq.  607,  76  AU.  3 ; 
TUton  T.  McLaughlan.  83  N.  J.  Law,  107,  84 
AtL  1044;  Van  Busklrk  ▼.  Board  of  Educa- 
tion, 78  N.  J.  Law,  660,  76  AU.  909. 

[2]  Under  the  evidence,  however,  I  do  not 
feel  that  liquidated  damages  could  be  al- 
lowed; that  It  would  be  Inequitable.  There 
were  three  contracts,  and  each  one  contained 
the  clause  that  the  board  of  chosen  free-' 
holders  or  the  engineer  were  to  designate  the 
day  and  the  place  or- places  when  and  where 
the  work  was  to  commence.  I  shall  find 
that  the  contractor  was  entiUed  to  three  dis- 
tinct noUces,  one  for  each  of  the  sections, 
clearly  notifying  him  when  the  18  months 
began  to  run  against  him  in  each  case.  I 
think  he  was  clearly  entitled  to  that  and,  if 
he  was  left  In  doubt  about  such  a  vital  mat- 
ter, he  should  have  the  benefit  of  It  He  was 
noUfled  by  the  engineer  (who  had  the  neces- 
sary power  under  the  contract  to  give  such 
noUce)  to  commence  work  on  section  1.    Aft- 


erwards the  engineer  dearly  countermanded 
that  order,  according  to  my  view,  by  his  let- 
ter to  Mr.  A.  H.  Mallery  on  December  Slst 
supra,  and  thereafter  my  finding  is  that  the 
contractor  did  not  receive  any  sufficient  no- 
Uce that  would  bind  him  to  pay  the  liqui- 
dated damages,  and  the  same  la  true  as  to 
secUons  2  and  8,  so  far  as  the  lack  of  prop- 
er noUce  sufficient  to  bind  the  contractor  to 
pay  llqnldated  damages  is  concerned. 

In  the  case  of  Hoey  v.  Jartnan,  30  N.  3. 
Law,  626,  I  find  the  rule  there  stated  to  be 
that  where  there  Is  ambiguity,  or  obscurity 
which  the  other  parts  of  the  Instrument  do 
not  explain,  It  is  to  be  construed  against  the 
party  giving  the  contract 

As  I  have  already  found,  I  do  not  feel 
that  liquidated  damages  should  be  allowed, 
and  I  do  not  think  that  there  has  been  any 
sufficient  evidence  produced  from  which  I 
could  draw  any  conclusion  with  respect  to 
the  allowance  of  compensatory  damages. 
The  evidence  convinces  me  that  the  enUre 
course  of  conduct  and  dealings  between  the 
board  and  the  contractor  was  such  as  to 
evince  an  acquiescence  on  the  part  of  the 
board  In  the  length  of  time  actually  taken  to 
complete  the  work. 


(24S  Pa.  i53) 
DISTRICT 


NIBDLINGER   v.    AMERICAN 
TELEGRAPH  CO. 

(Supreme  Court  of  Pennsylvaola.    May  22, 
1814.) 

1.  NBauaBHOx  (|  136*)— Panui  Faoix  Oaok— 
Action  fob  Lobs  wkou  Tout. 

In  an  action  for  the  loss  of  goods  by 
theft  after  an  employi  of  the  defenbnt  com- 
pany had  negligently  foiled  to  reset  the  dec- 
trie  burglar  alum,  installed  hy  defendant  on 
plaintiff's  premises,  evidence  heU  sufficient  to 
entitle  plaintiff  to  go  to  the  jury  on  the  ques- 
tion of  defendant's  negligent  failure  of  duty. 

[E}d.  Note.— By>r  other  caaes,  aee  Negligence, 
Cent  Dig.  U  277-«68;   Dec.  Dig.  {  136.*] 

2.  Nkquokrcb  (I  66*)— "Pboxixatb  CaT7SK." 

Where  an  act  of  negligence  is  so  linked  to 
succeeding  facts  that  all  are  one  continuously 
operating  succession  of  events,  in  which  the 
first  is  so  naturally  linked  to  the  last  as  to  be 
its  cause,  "proximate  cause"  is  established; 
but  where  the  chain  ia  so  broken  that  the 
events  and  facts  become  independent  the  result 
is  not  the  proximate  consequence  of  the  pri- 
mary cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  il  69,  70;    Dec.  Dig.  i  58.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  6758-6769;  voL  8,  p.  7771.] 

3.  Nbouoencx  (I  186*)— Pboziicatb  Gattsb— 

QUESnOR  TOB    COUBT. 

Where,  In  an  action  for  loss  by  theft 
there  was  no  conflict  in  the  evidence  whether 
the  negligence  of  defendant's  employe  la  fail- 
ing to  reset  a  burglar  alarm,  installed  by  de- 
fendant on  plaintifTs  premises,  and  In  de- 
fendant's charge,  was  the  proximate  cause  of 
the  loss,  the  question  of  proximate  cause  was 
for  the  court  and  not  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
CJent  Dig.  SI  277-853;    Dec.  Dig.  i  136.*] 


*For  otbar  cases  ■«•  same  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Kay-NOk  BertM  ft  Rep'r  Index** 
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4.  Negugenc*  (i  62*)— Pboziuatb  Cause. 

Where  a  company  undertook  to  equip  plain- 
tiflTs  bouse  with  a  burglar  alarm,  and  to  pro- 
tect it  from  burglarious  entry  by  the  dispatch 
of  guards  thereto  when  warned  by  automatic 
sisals,  and  where  the  bouse  was  burglarized 
while  the  burglar  alarm  was  not  set,  due  to  the 
negligence  of  defendant's  employ^,  the  ques- 
tion whether  the  loss  would  not  have  occur- 
red but  for  such  negligence  depended  on  sev- 
eral contingencies;  and  hence  the  proximate 
cause  of  the  loss  was  not  such  negligence,  but 
was  the  felonious  entry  of  the  buiUUng. 

[Ed.  Note. — For .  other  cases,  see  Negligence, 
Cent.  Dig.  {{  76-79 ;   Dec.  Dig.  |  62.*] 

5.  AcnoH  (S.  27*)— Natubk  and  Fobk— Ac- 
tion ON  CONTBACT— Incidents. 

Though  an  action  may  be  in  form  as  for 
a  tort,  yet  if  the  subject  of  it  be  based  on 
contract,  the  action  will  be  attended  by  all 
the  incidents  of  an  action  ez  contracta. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent. 
Dig.  S§  160-195;   Dec  Dig.  |  27.*] 

6.  Damages   (i    18*)— Bbeach    of   Contbact 
—Proximate  Result. 

Where  a  company  which  has  installed  bur- 
glar alarms  on  plaintiCTs  premises  breaches  its 
contract  to  care  for  the  premises  in  plain- 
tiff's absence,  it  Is  liable  for  such  damages  as 
proximately  result  from  such  breach,  though 
some  damages  result  to  the  property  during 
plaintiff's  absence  otherwise  than  proximately 
through  such  breach. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  87 ;   Dec  Dig.  S  18.*] 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
adelpliia  County. 

Action  by  Samuel  F.  NlrdUnger,  for  him- 
self and  for  the  use  of  the  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company 
of  Frankfort-On-Mnln,  Germany,  against  the 
American  District  Telegraph  Company,  a  cor- 
poration. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

See,  also.  240  Pa.  571,  88  Atl.  6. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTRE25AT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Horace  Michener  Schell  and  Frank  B. 
Hhattuck,  both  of  Philadelphia,  for  appel- 
lant Arthur  S.  Arnold,  of  Philadelphia,  for 
appellee. 

STEWART,  X  The  defendant  engaged 
with  the  plaintiff  for  an  annual  money  con- 
sideration to  install  and  maintain  in  the  lat- 
ter's  dwelling  house,  on  North  Broad  street 
in  the  city  of  Philadelidila,  an  electrical  sig- 
nal apparatus  known  as  burglar  alarm,  so 
constructed  that  it  would  automatically  trans- 
mit to  the  defendant's  office  a  notice  by 
signal  of  any  invasion  or  disturbance  of  door 
or  window  in  the  house,  and  that  upon  re- 
ceipt of  such  signal  the  defendant  would  at 
once  dispatch  an  agent  to  the  invaded  prem- 
ises. So  far  as  the  evidence  discloses  this 
was  the  full  extent  of  the  defendant's  under- 
taking. During  the  early  morning  of  26th 
(Jctober,  1910,  while  this  relation  between 
plaintiff  and  defendant  continued,  and  the 
plaintiff's  house  was  unocciipied  by  plaintiff 
nr  members  of  bis  household,  a  burglarious 


entrance  was  effected  therein  through  a  rais- 
ed window,  and  various  valuable  articles, 
amounting  in  the  aggregate  to  a  very  consid- 
erable sum,  were  stolen.  The  record  shows 
an  express  admission  by  the  defendant  that 
on  this  particular  occasion  no  agent  was  dis- 
patched to  the  Invaded  premises,  and  no 
alarm  signal  was  received  at  defendant's 
offica  The  negligence  charged  in  the  state- 
ment of  claim  was  failure  on  part  of  the  de- 
fendant to  properly  set  and  adjust,  and  keep 
properly  set  and  adjusted,  the  alarm  system 
which  it  had  installed,  and  failure  to  prompt- 
ly dispatch  an  officer  for  the  protection  of 
tile  premises.  The  evidence  submitted  by 
the  plaintiff  was  to  the  effect  that  during 
periods  when  the  dwelling  house  was  not  oc- 
cupied, it  was  his  custom,  if  not  a  duty  re- 
quired of  him,  to  leave  the  key  of  the  house 
with  the  defendant  company,  so  that.  If  occa- 
sion required,  easy  entrance  could  be  ob- 
tained ;  that  during  the  morning  of  the  day 
preceding  the  burglary  plaintiff,  desiring  to 
get  some  articled  from  the  house,  requested 
the  agent  of  the  company  to  open  the  house 
for  that  purpose,  and  upon  his  withdrawal 
therefrom  to  restore  the  electrical  connection 
which  would  be  interrupted  by  the  opening  of 
the  house ;  that  the  agent  accompanied  plain- 
tiff, to  the  house,  opened  it,  and  then  with- 
drew, requesting  plaintiff  to  close  the  door 
after  he  had  obtained  what  be  wanted 
from  the  house,  and  promising  to  shortly 
return  and  reset  the  alarm;  that  plaintiff 
on  withdrawing  from  the  bouse  carefully 
closed  and  secured  the  door  through  which 
be  had  heai  given  entrance;  that  defend- 
ant's agent,  if  he  returned  at  all  to  lode 
the  house,  neglected  to  reset  the  alarm  be- 
fore finally  leaving  it  PlalnthBTs  effort  was 
to  show  that  the  electrical  apparatus  had 
given  no  alarm  when  the  burglarious  entry 
was  being  made  because  of  failure  on  part  of 
defendant's  agent  to  reset  it  This  became 
the  main  fact  in  dispute.  It  would  serve  no 
purpose  to  review  the  evidence  on  one  side 
and  the  other  touching  this  disputed  point 
[1]  It  cannot  be  questioned  that  the  evi- 
dence by  plaintiff  was  quite  sufficient  to 
warrant  an  inference  of  negligence  oa  part 
of  the  defendant  either  In  falling  to  have  the 
apparatus  reset  or  It  it  had  been  reset  In 
failing  to  send  a  representative  to  interrupt 
the  burglary.  The  electrical  apparatus  was 
in  the  exclusive  management  of  the  defend- 
ant ;  all  the  elements  of  the  occurrence,  bar- 
ring the  burglary  itself,  were  within  its  con- 
trol, and  the  result  was  so  far  out  of  the 
usual  course  that  no  fair  inference  that  It 
would  have  been  produced  by  any  other  cause 
than  defendant's  negligence  could  arise.  Zah- 
nlser  v.  Torpedo  Co.,  190  Pa.  350,  42  AtL  707. 
It  was  for  the  d^endant  to  overcome  the 
prima  fade  case  so  made  out  The  case  as 
tried  turned  on  this  question  of  fact:  Did 
the  defendant's  agent  on  the  afternoon  of 
25th  October,  when  he  reclosed  the  house,  re- 
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store  the  current?  If  he  did,  and  for  some 
unknown  reason  the  apparatus  failed  to  give 
an  alarm  when  the  bouse  was  broken  Into, 
however  the  defendant  might  otherwise  be 
responsible,  It  could  not  be  charged,  because 
of  this  fact,  without  more,  with  negligence; 
if,  however,  he  did  not  restore  the  cnrrent,  It 
was  negligent  failure  of  duty  for  which  the 
defendant  would  be  responsible.  The  ques- 
tion with  suitable  instructions  as  to  the  law 
was  submitted  to  the  Jury,  and  the  finding 
was  for  the  plalntUf. 

[I]  With  defendant's  negligence  establish- 
ed, did  a  right  of  actlod  for  the  tort  result  to 
the  plaintUF?  The  instruction  of  the  learned 
trial  Judge  on  this  point  was  as  follows: 

"Even  although  you  conclude  that  the  alarm 
was  not  put  on,  unless  you  find  that  tfae  fail- 
ure to  put  it  on  was  negligence,  and  you  are 
convinced  by  the  evidence  that  the  failure  to  set 
the  alarm  was  the  proximate  cause  of  the  loss 
of  the  articles  that  it  is  claimed  were  stolen, 
your  verdict  must  be  for  defendant  The  proxi- 
mate cause  of  an  event  is  that  which  in  a  nat- 
ural and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  the  event  The  conse- 
quence must  be  the  natural  and  probable  conse- 
quence, distinguished  from  the  possible  conse- 
qi;ences.  The  natural  and  probable  consequenc- 
es are  those  which  human  foresight  can  foresee, 
because  tbey  happen  so  frequently  that  they 
may  be  expected  to  happen  again.  The  possible 
consequences  are  those  which  happen  so  infre- 
quently that  they  are  not  expected  to  happen 
again.  Unless  the  proximate  cause  of  the  rob- 
bery was  the  failure  to  set  the  alarm,  your  ver- 
dict must  be  for  the  defendant  If  you  are  con- 
vinced that  the  robbery  was  the  natural  and 
probable  consequence  that  would  be  expected  to 
follow  a  failure  to  set  the  alarm,  and  that  .the 
alarm  was  not  set,  you  will  be  justified  in  find- 
ing a  verdict  in  favor  of  the  plaintiff." 

[3]  This  was  a  correct  statement  of  the 
law;  and  we  are  now  confronted  by  a  find- 
ing by  the  Jury  that  plaintiff's  loss  was  the 
natural  and  probable  consequence  of  defend- 
ant's failure  to  reset  the  electrical  alarm.  It 
is  to  be  observed  that  on  this  particular  ques- 
tion of  proximate  cause  there  was  no  conflict 
of  testimony  whatever,  and  the  fact  of  an 
Intervening  agency  was  manifest  A  submis- 
sion of  the  question,  therefore,  was  unwar- 
ranted; it  was  clearly  within  the  province 
and  duty  of  the  court  to  decide  It  Now  that 
It  Is  raised  on  the  appeal  by  the  second  as- 
signment of  error,  it  is  properly  for  our  con- 
sideration. H<oag  V.  Railroad  Co.,  86  Fa.  283, 
27  Am.  Rep.  653. 

[4]  Briefly  stated  the  question  is:  Was 
the  plalntlCCs  loss  or  damage  the  natural  or 
probable  result  of  defendant's  negligence? 
That  Is  to  say,  was  It  a  consequence  which 
followed  directly  from  sucfi  negligence,  and 
which  might  or  ought  to  have  been  foreseen 
by  the  defendant  as  likely  to  result  from  a 
failure  on  its  part  to  reset  the  alarm  ap- 
paratus? Of  course,  the  defendant  was  not 
an  insurer  against  loss;  nevertheless,  if  plain- 
tiff's loss  is  traceable  to  its  negligent  breach 
of  a  duty  that  it  owed  to  the  plaintiff,  It  is 
liable.  The  question  Is,  Can  it  be  so  traced 
to  the  negligence  established  In  the  case  as 
the  primary,  efficient,  and  therefore  proxi- 


mate cause,  or  was  the  negligence  but  a  re- 
mote, as  distinguished  from  the  proximate, 
cause?  Where  the  original  cause,  that  is,  the 
negligence.  Is  by  continuous  operation  so  link- 
ed to  each  succeeding  fact  as  that  all  may  be 
said  to  be  one  continuous  operating  succes- 
sion of  events,  in  which  the  first  becomes 
naturally  linked  to  the  last,  and  to  be  Its 
cause,  and  thus  within  the  probable  foresight 
of  him  whose  negligence  is  charged,  then  the 
proximate  cause  is  established.  Where,  how- 
ever, the  chain  is  so  broken  that  the  events 
and  facts  become  independent  of  each  other, 
then  the  result  cannot  be  said  to  be  the  nat- 
ural and  probable  consequence  of  the  pri- 
mary cause.  Penna.  R.  R.  v.  Hope,  80  Pa. 
373,  21  Am.  Rep.  100.  Let  us  apply  this  test 
to  the  facts  of  the  present  case.  The  fact  next 
preceding  the  fact  of  plaintiff's  loss,  and  the 
one  fact  to  which  the  loss  must  be  referred  as 
its  nearest  antecedent  is  the  felonious  en- 
try of  plaintiff's  house.  How  was  the  defend- 
ant's negligence  linked,  as  an  operating  cause, 
to  this  fact  or  event?  Certain  it  is  that  it 
did  not  produce  it  The  law  regards  those 
consequences  as  remote,  and  therefore  not  ac- 
tionable, which  are  produced  by  the  interven- 
tion of  human  agency,  or  the  voluntary  act 
of  a  person  over  whom  the  defendant  has  no 
control,  and  his  act  no  influence.  Sedgwick 
on  Damages,  {  120.  We  find,  then,  a  proxi- 
mate cause  of  the  loss  here  in  the  felonious 
entry  of  the  dwelling,  but  back  of  that  noth- 
ing, at  least  nothing  that  Involves  this  de- 
fendant It  Is  argued,  however,  that  defend- 
ant's negligence  was  the  proximate  cause  of 
the  loss  because,  except  for  it,  the  alarm  sig- 
nal would  have  announced  to  the  defendant 
the  fact  of  the  invasion,  and  the  company 
thereupon  would  have  dispatched  a  repre- 
sentatlTe  to  the  invaded  premises,  and  thus 
prevented' the  loss.  But  this  is  pure  specula- 
tion. Whether  that  would  have  been  the  re- 
sult had  the  apparatus  been  in  working  order 
can  never  be  known.  It  would  depend  upon 
contingencies  without  number,  any  one  of 
which  would  have  been  sufficient  to  disap- 
IK)tnt  it  Certainly  there  is  nothing  in  the 
case  from  which  a  legal  inference  could  be  de- 
rived that  the  loss  would  have  been  averted 
had  the  electrical  alarm  been  in  order.  Ad- 
judicated cases  of  this  character  are  not  fre- 
quent But  one  more  nearly  parallel  to  this 
than  any  to  which  we  have  been  referred  la 
that  of  State  v.  Ward,  9  Heisk.  (Tenn.)  100,  cit- 
ed by  Mr.  Sedgwick  on  his  Treatise  on  Dam- 
ages in  support  of  his  text  There  the  state 
had  leased  convicts  to  the  defendant  and 
agreed  to  keep  a  guard  over  them.  It  failed  to 
keep  the  guard.  The  defendant's  establish- 
ment was  burned  by  a  fire  set  by  one  of  the 
convicts,  and  in  an  action  by  the  state  for  the 
hire,  the  defendant  set  up  his  loss  in  recoup- 
ment Nicholson,  C.  J.,  in  the  opinion  says: 
"Looking  to  the  contract,  then,  for  the  meas- 
ure of  damages  for  its  breach,  it  follows  inev- 
itr>bly  that  the  expense  of  such  guards  as  are 
contracted  furnish  the  true  measure  of  damages. 


Digitized  by 


Google 


886 


91  ATLANTIC  BSPORTEB 


(Pa. 


It  is  conceded  for  the  lessees  that  the  failure 
to  keep  a  night  gnard  on  watch  did  not  cause 
the  fire,  bnt  it  enabled  the  incendiary  to  con- 
summate his  desi(^  of  setting  fire  to  the  shop. 
While,  therefore,  it  is  clear  that  the  loss  was 
the  direct  and  immediate  consequence  of  the 
fire,  it  is  equally  clear  that  it  was  not  the  direct 
and  immediate  consequence  of  a  failure  to  keep 
up  a  night  watch.  Such  a  loss  cannot  reason- 
ably be  assumed  to  have  entered  into  the  con- 
tf^mplation  of  the  parties.  The  contract  was 
that  a  night  guard  should  be  employed ;  the 
breach  was  in  not  having  such  a  guard;  the 
damage  looked  to  in  tnaking  the  contract  was 
tbi>  expense  of  such  guard  and  not  the  proba- 
ble or  possible  or  remote  damage  tiiat  might 
occur." 

So  bene  the  failure  of  the  electric  appara- 
tus to  give  the  appropriate  signal  may  have 
enabled  the  Invader  of  the  house  to  consum- 
mate bis  design,  but  It  did  not  cause  tbe  buiv 
glary. 

The  result  of  tbe  court's  submission  of  tbe 
queetion  to  tbe  Jury  was  a  recovery  by  plain- 
tiff for  an  act  of  negligence  which  at  best 
was  a  remote  cause  of  the  loss.  Admitting 
the  facts  to  be  as  claimed  by  the  plaintiff, 
tbe  learned  trial  Judge  should  have  held  that 
tbey  did  not  show  defendant's  negligence  to 
have  been  the  proximate  cause  of  plalntifTs 
loss,  and  he  should  have  limited  tbe  damages 
recoverable  to  thoee  sustained  by  reason  of 
the  breach  of  contract. 

[B]  Tbe  appellee  mistakenly  assumes  in  tbe 
brief  submitted  that  this  point  was  otherwise 
decided  In  tbe  former  appeal  reported  In  240 
Pa.  671,  88  Atl.  6,  which  was  from  a  Judg- 
ment sustaining  a  demurrer  to  plaintiff's 
declaration.  The  learned  trial  Judge  In  sus- 
taining tbe  demurrer  had  filed  no  oidnlon,  and 
we  were  left  to  conjecture  bis  reasons.  The 
contention  of  appellee  on  argument  was  that 
because  the  declaration  averred  a  contract 
and  a  breach  of  duty  by  defendant  thereun- 
der, notwithstanding  It  further  averred  a 
tort  through  negligence,  plaintiff's  exclusive 
remedy  was  by  action  In  assumpsit  We  de- 
clined to  accept  this  view,  holding  that  the 
declaration  was  sufficient  to  call  for  a  plea, 
and  we  accordingly  reversed,  with  leave  to 
plead.  Whether  tbe  tort  alleged  was  in  Itself 
actionable  or  otherwise  was  not  the  subject  of 
contention,  nor  was  a  decision  of  the  question 
called  for.  Notwithstanding  Its  Insufficiency, 
a  right  would  stlU  remain  in  the  plaintiff, 
under  the  declaration  In  tbe  case,  to  recover 
on  account  of  tbe  admitted  breach  of  tbe 
contract 

"The  weight  of  authority,  says  Bell,  J.,  in 
Livingston  v.  Cox,  6  Pa.  360,  has  put  it  be- 
yond question  that,  though  the  action  m&f  be 
in  form  as  for  a  tort,  yet  if  the  subject  of  it  be 
based  on  contract,  the  suit  will  be  attended  by 
all  the  Incidents  of  an  action  ex  contractu," 

[8]  For  the  reasons  given  we  sustain  the 
second  assignment  of  error,  without,  however, 
limiting  the  plaintiff's  right  of  compensation 
to  tbe  amount  paid  by  him  for  the  wiring  of 
his  bouse  as  there  stated.  It  wUl  be  for  l^e 
Jury,   undehr   proper   Instructions  from  the 


court,  to  say  what  damages  properly  resulted 
from  defendant's  breach  of  its  contract 

Tbe  Judgment  Is  reversed  and  a  venire  de 
novo  awarded. 

(ME  Pa.  479> 

SHIFFBB  et  aL  v.  HUDSON  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  Minks  awd  Minerals  ({  70»)— Mining 
LxASB  —  Action  fob  Rotaltt  —  Question 
roB  JuRT. 

Where,  in  an  action  for  the  balance  due 
under  a  mining  lease  binding  the  lessee  to  pay 
a  certain  rental  in  monthly  installments  until 
the  lessee  believed  that  the  amount  paid  for 
coal  not  mined  equaled  the  royalty  value  of 
tbe  nnmined  coal  yet  on  tbe  premises  and  ca- 
pable of  being  worked,  the  evidence  left  docbt- 
tul  the  quesnon  of  tbe  bona  fides  of  tbe  les- 
see's expressed  opinion  that  it  had  paid  audi 
amount,  such  question  was  for  the  jury. 

[Ekl.  Note. — For  other  cases,  see  Mines  and 
Minerals,   Cent   Dig.  S|   192-197;     Dec   Dig. 

2.  Minks  and  Minerau  (|  70*)— Miniira 
Lease— Co  N  STBUcTio  K . 

The  right  given  the  lessee  to  suspend  pay- 
ment of  the  rental  under  a  mining  lease  pro- 
viding that  if  the  lessee  should,  in  the  opin- 
ion of  its  proper  officers,  have  paid  for  as  much 
coal  as  still  remained  in  the  premises  unmined 
and  capable  of  being  worked,  it  should  give 
notice  tbereol^  and  thereupon,  subject  to  cer- 
tain conditions,  be  relieved  from  payment  of 
further  rental,  was  dependent  upon  the  exer- 
cise of  due  diligence  by  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,   Cent   Dig.  ii  192-197;    Dec.   Dig. 

8.  ESTOPPBI.  ({  90*)— MiNINO  Leabk— Bxcov- 
EBT  or  BOTALTT. 

That  the  lessors  failed  to  object  to  the 
suspension  of  payment  of  rental  under  a  min- 
ing lease,  pursuant  to  a  provision  authorising 
such  suspension  whenever  the  lessee  should  be 
of  the  opinion  that  the  rental  paid  on  nnmined 
coal  equaled  tbe  coal  yet  unmined,  did  not 
estop  representatives  of  the  lessors,  after  the 
death  of  the  lessors,  from  recovering  the  un- 
paid rental,  on  the  ground  that  the  leasee's  ex- 
pressed opinion  was  not  bona  fide  and  tliat 
lessee  did  not  exercise  due  diligence  in  the  mat- 
ter, where  it  did  not  appear  that  it  liad  re- 
lied on  the  conduct  of  the  lessors. 

(Ed.  Note.— For  other  cases,  see  Xjstoppel. 
Cent  Dig.  ii  242-244,  248-266;  Dec.  Dig.  | 
90.*] 

4.  Mines,  and    Minebaui    d    70*)— Minino- 

Lease— CoNBTRTjcTioN. 

The  rental  recoverable  under  a  mining 
lease  providing  that  the  lessee  should  pay  a 
certain  annual  rental  in  monthly  installments 
was  not  limited  to  the  royalty  value  of  the 
minable  coal  on  the  leased  premises,  though  the 
lease  also  contained  a  provision,  of  which  the 
lessee  failed  to  properly  'avail  itself,  that  if 
In  the  lessee's  opinion  it  should  have  paid  as 
much  for  coal  not  yet'  mined  as  still  remained 
unmined,  it  should,  subject  to  certain  condi- 
tions, have  a  right  to  suspend  payment  of  ren- 
tal. 

[Ed.  Note.— For  other  cases,  see  Bfines  and 
Minerals,  Cent  Dig.  SS  192-197;  Dec  Dig. 
8  70.*] 

Appeal  from  Court  of  Gonunon  Pleas,  Lo- 
zeme  County. 
Assumpsit  by  Franlc  E.  ShUfer,  trustee  ot 
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the  estate  of  Thomas  Stem,  deceased,  and 
others,  against  the  Hndson  Coal  Company, 
for  rents  and  royalties  due  under  a  coal  lease, 
From  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

TbB  facts  appear  in  the  following  opinion 
of  Fuller,  P.  J.,  sur  defendant's  motion  for 
a  new  trial: 

This  action  of  aasumpsit  was  brought  Jane 
9,  1808,  by  the  legal  representatives  of  the 
original  lessors  In  a  certain  lease  of  coal, 
against  the  assignee  of  the  original  lessee,  to 
recover  certain  coal  rents  and  royalties  which 
accrued  after  the  assignment.  The  lease  was 
made  in  1894  by  Lacoe,  Shiffer,  Ford,  and 
Stem,  to  the  Langcliffe  Coal  Company,  Lim- 
ited, of  all  the  coal  under  certain  land  in  Lack- 
awanna county,  "to  have  and  to  hold  until  all 
the  merchantable  coal  available  by  careful  min- 
ing should  be  mined  out."  The  lessee  agreed  to 
pay  during  the  continuance  of  the  lease  the 
annual  rental  of  94,800,  in  monthly  Install- 
ments of  $400,  for  which  payment  it  was  en- 
titled to  mine  each  month  1,250  tons  of  coal 
above  the  size  of  pea.  In  addition  to  ttiis 
ndnimum  rental,  the  lessee  also  agreed  to  pay 
at  the  same  time  for  all  coal  above  the  size 
of  pea  actually  mined  In  excess  of  1,250  tons, 
at  a  royalty  of  32  cents  per  ton,  for  all  pea 
coal  actually  mined,  at  a  royalty  of  20  cents 
per  ton,  and  for  all  buckwheat  coal  actually 
mined,  at  a  royalty  of  10  cents  per  ton;  the 
difterent  sizes  being  determined  by  the  mesh 
through  which  the  coal  was  screened.  Be- 
tween 1884  and  1897  the  lessee  paid  mini- 
mum rental  amounting  to  $13,6CI0,  and  mined 
coal  of  all  sizes  amounting  to  $4,600,  thus  leav- 
ing a  deficit  of  $9,000.  Then  it  ceased  to  make 
further  payment,  claiming  that  it  had  paid 
for  all  of  the  merchantable  coal  on  the  premises 
available  by  careful  mining,  although  it  con- 
tinued its  mining  operations  until  1901,  wben 
the  deficit  had  been  reduced  to  $7,000.  In  1901 
U  assigned  the  lease  to  the  defendanti  who 
went  into  possession  and  has  been  mining 
coal  under  the  lease  from  that  time  until  the 
present. 

Lacoe  died  in  1899;  Shiffer  and  Ford  in 
1901.  By  1905  the  actual  mining  covered  the 
deficit,  and  thereafter  the  defendant  tendered 
payment  for  coal  actually  mined,  aggregating, 
to  January  1,  1912,  $8,888.13,  and  during  the 
year  from  June,  1907,  to  June,  1908,  also  ten- 
dered payment  of  the  minimum  rental;  but 
aU  tenders  were  refused,  as  the  plaintiffs  stood 
upon  the  contention  that  they  were  entitled  to 
full  payment  of  the  minimum  rental  during  the 
entire  period.  In  fact,  from  1894,  when  the 
lease  was  made,  imtil  the  time  of  the  trial,  in 
March,  1912,  no  payment  was  ever  made  for 
the  smallest  sizes  of  coal,  but  the  mining  there- 
of was  credited  upon  the  actual  payment  of 
minimum  rental,  and  no  payment  was  made  of 
the  minimum  rental,  except  the  sum  of  $13,- 
€00,  paid  by  the  original  lessee  between  1894 
and  1897,  nor  was  any  tender  of  payment 
made,  except  by  the  defendant,  as  Just  stated, 
in  1905,  down  to  1908,  when  this  action  was 
instituted  for  the  arrearages  on  both  accounts, 
accming  since  1901.  During  the  entire  period, 
possession  and  mining  under  the  lease  have 
been  continuous,  and  at  the  time  of  the  trial 
upwards  of  12,000  tons  of  merchantable  coal 
still  remained  available,  thus  establishing  the 
continuance  of  the  lease  and  imposing  liability 
for  the  amount  of  the  verdict,  unless  such  a 
result  be  obviated  by  the  defense  which  has 
been  set  up. 

The  lease  stipulates:  "The  second  party 
(lessee)  will  pay  or  cause  to  be  paid  to  the 
first  parties  (IcBsors)  from  the  first  day  of  Oc- 
tober, A.  D.  1894,  the  annual  rental  of  $4,800 
dniing  tite  continuance  of  this  lease,  payable 


in  monthly  installments  of  $400  each,  the  pay- 
ment  of  which  rentals  shall  entitie  the  second 
part7  (lessee)  to  mine  and  remove  from  the 
demised  premises  1^260  tons  of  coal  of  larger 
sizes  than  pea  coal  in  each  month  of  each  and 
every  year  during  the  continuance  of  this 
lease."  And  then  it  allows  the  lessee  to  make 
op  in  any  subsequent  year  the  deficit  between 
the  payment  of  minimum  rental  and  actual 
mining  in  any  year,  without  interruption  of 
minimum,  by  the  provision  "that  if  in  any  one 
year  such  rentals  be  paid  and  the  total  quan- 
tity of  such  coal  mined  In  that  year  shall  be 
less  than  the  total  quantity  which  such  pay- 
ment of  rentals  should  entitle  the  second  par- 
ty (lessee)  to  mine  as  aforesaid,  the  deficit  may 
be  mined  and  removed  In  any  subsequent  year 
during  the  continuance  of  this  lease,  without 
further  payment,  but  this  provision  sliall  in  no 
wise  affect  or  interrupt  the  monthly  payments 
of  fixed  rental  as  above  agreed  upon.'*^  But 
nowhere  does  the  contract  disclose  any  Inten- 
tion to  absolve  the  lessee  from  payment  of  the 
minimum  rental,  except  in  the  twelfth  cove- 
nant, viz. :  "If  at  any  time  or  times,  the  sec- 
ond party  shall  in  the  opinion  of  its  proper 
officers,  have  paid  for  as  much  coal  which  they 
have  not  mined  as  still  remains  in  the  prem- 
ises nnmined  and  capable  of  being  worked  un- 
der this  agreement,  they  shall  give  notice  there- 
of to  the  first  parties,  and  thereupon  each  par- 
ty shall  choose  a  comj)etent  and  disinterested 
mining  engineer,  who  shall  select  a  third  com- 
petent and  disinterested  mining  engineer,  and 
the  three  so  chosen  shall  make  all  necessary 
examination  of  the  premises  and  receive  such 
other  proper  evidence  and  tests  as  shall  be 
sufficient  to  determine  the  amount  of  coal  .un- 
mined  therein,  taking  into  account  such  coal 
as  is  required  to  be  mined  under  the  provisions 
of  this  agreement;  and  the  second  party 
agrees,  at  its  own  expense,  to  furnish  sucb 
evidence  and  make  snch  actual  tests  as  will 
be  sufficient  for  that  purpose.  And  if  on  such 
examination,  proof  and  tests,  It  shall  be  shown 
and  j>roved  by  the  second  party  that  it  has 
paid  rentals '  as  aforesaid  upon  all  the  coal  in 
said  premises  minable  as  aforesaid,  the  sec- 
ond party  shall  thereupon,  not  be  required  to 
make  any  further  payments  of  rent  or  royal- 
ties until  It  shall  have  mined  out  the  quantity 
upon  which  rentals  have  been  so  paid,  and 
thereafter  it  shall  only  be  liable  to  pay  rentals 
or  royalties  upon  coal  mined  in  excess  of  the 
amount  on  which  rentals  or  royalties  have 
been  so  paid,  using  due  diligence  to  complete 
the  mining  of  the  same.  Provided,  however, 
that  whenever  the  party  of  the  second  part,  by 
virtue  of  this  clause  and  the  proceedings  above 
indicated,  shall  have  ceased  paying  the  fixed 
monthly  rentals  aforesaid  for  a  period  of  ten 
years,  the  parties  of  the  first  part  may  at  their 
option  terminate  this  lease  and  proceed  to  re- 
cover possession  of  the  demised  premises  as  in 
case  of  forfeiture  for  nonpayment  of  rentals 
when  due."  

The  defendant  undertook  to  bring  itself  with- 
in the  benefit  of  this  twelfth  covenant,  not 
through  the  medium  pf  disinterested  mining 
engineers  at  all,  but  through  the  opinion  of 
the  original  lessee  formed  m  1897  and  com- 
municated to  the  original  lessors  then  living, 
since  deceased,  who  so  far  as  the  evidence 
shows  made  no  objection. 

It  will  be  observed  that  the  covenant  does  not 
expressly  constitute  the  engineers  a  board  of 
arbitration,  nor  provide  for  an  award,  and  we 
held  the  opinion  upon  the  trial  that  the  right 
to  suspend  was  only  dependent  upon  the  forma- 
tion by  lessee  of  an  honest,  intelligent  opinion, 
communicated  to  the  lessors  and  fortined  by 
examination.  Accordinsly,  we  charged  the  jury 
thus:  "The  lessees'  right  to  claim  the  benefit  of 
this  covenant  No.  12  and  suspend  the  minimum 
payments  of  rental  is  conditioned  and  depends 
upon  these  things:     First,  the  proper  officers 
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of  the  lessee  shoald  baye  come  to  the  honest  and 
intelligent  opinion  that  all  the  coal  in  the 
ground  bad  been  paid  for;  second,  they  should 
then  have  given  notice  to  that  effect  to  the 
lessors  and  selected  a  competent  and  disinter- 
ested mining  engineer  for  the  investigation ; 
then,  if  the  lessors  did  their  part  as  agreed  and 
made  a  like  selection,  all  the  machinery  would 
be  set  in  motion  to  decide  the  matter  properly, 
but,  if  the  lessors  failed  to  do  their  part  and 
make  a  selection  so  that  no  further  steps  along 
that  line  could  be  taken  as  agreed,  the  lessees 
sbonld  still  make  such  investigation,  if  not  al- 
ready made,  as  would  reasonably  justify  the 
formation  of  an  opinion  in  respect  to  the  quan- 
tity of  coal  left  unmined.  It  is  very  plain, 
I  think,  that  the  lessee  could  not  of  its  own 
sweet  will  arbitrarily  decide  to  suspend  pay- 
ment on  pretext  of  an  opinion,  unsupported  by 
reasonable  investigation  or  knowledge  of  the 
conditions.  It  ^ould  be  an  honest  and  intelli- 
gent opinion,  formed  in  good  faith,  on  adequate 
knowledge."  Then,  after  an  exhaustive  review 
of  the  testimony,  we  submitted  the  case  with 
this  final  .instruction:  "If  you  find  as  a  fact 
that  the  original  lessee  in  good  faith,  with  hon- 
est intention  and  intelligent  knowledge,  after 
notice  to  the  lessors  in  conformity  with  cove- 
nant No.  12,  suspended  payment  of  the  minimum 
rental,  the  verdict  in  this  case  should  be  in  fa- 
vor of  the  plaintiffs  for  only  $0,469.55 ;  if  yon 
fail  to  find  such  a  fact  (and  the  burden  to  estab- 
lish the  fact  is  upon  the  defendant),  your  ver- 
dict in  that  event  should  be  in  favor  of  the 
plaintiffs  for  the  full  amount,  $48,180."  These 
figures  were  concededly  correct,  according  to 
the  alternative  adopted. 

The  evidence  on  the  subject  is  fully  recited 
in  our  charge,  to  which  we  refer.  It  consisted 
chiefly  of  contemporaneous  testimony  given  by 
the  engineer  and  the  treasurer,  who  were  also 
stockholders,  of  the  original  lessee,  and  who 
only  acquired  competency  to  testify  against  the 
representatives  of  the  deceased  lessors  by  part- 
ing with  their  stock.  Fortified  though  it  was, 
we  could  not  have  withdrawn  from  the  jury  the 
credibility  of  these  witnesses,  particularly  in 
Ught  of  the  fact,  established  by  later  develop- 
ment of  the  property,  that  they  were  in  error  to 
the  extent  of  50,000  tons,  more  than  twice  the 
quantity  mined  at  the  time  of  suspension. 

The  uilure  of  the  lessors,  Shiffer,  Lacoe,  and 
Ford,  old  men,  to  combat  the  claim  of  deficiency 
during  the  few  remaining  years  of  their  lives, 
was  not  a  fact  of  controlling  significance,  and, 
while  a  jury  would  have  been  fully  warranted 
in  taking  defendant's  view  of  the  question,  we 
are  unable  to  say  that  they  were  not  warrant- 
ed in  taking  the  opposite  view.  Furthermore, 
conceding  that  the  suspension  of  minimum  pay- 
ments in  1897  was  proper  under  the  circum- 
stances, the  period  of  suspension,  nevertheless, 
was  limited,  in  the  language  of  the  twelfth 
covenant,  by  the  "use  of  due  diligence  to  com- 
plete the  mining."  This  phase  of  the  matter 
seems  to  have  been  overlooked  at  the  trial,  but 
clearly  it  should  be  considered.  The  fact  of  de- 
ficiency could  not  be  conclusively  determined  by 
the  judgment  of  the  lessee,  even  though  honest, 
intelligent,  and  fortified  by  the  finding  of  en- 
gineers in  the  manner  stipulated,  for  such  a 
conclusion  might  be  refuted,  as  it  was  refuted, 
by  actual  development  of  the  property.  The 
privilege  of  suspension  is  coupled  with  the 
obligation  to  catch  up  and  finish  as  fast  as  pos- 
sible in  the  exercise  of  due  diligence,  and  not 
to  stop  or  to  loiter  at  pleasure. 

In  this  case,  in  the  absence  of  the  counter- 
vailing proof,  which  it  was  incumbent  upon  the 
defendant  to  produce,  due  diligence  is  prima 
facie  determined  by  the  minimum  annual  pay- 
ment of  $4,800  for  15,000  tons  above  the  size 
of  pea,  at  32  cents  per  ton,  which  tonnage  add- 
ed to  the  incidental  production  of  smaller  sizes, 
as  shown  by  the  mining  under  this  lease, 
amounts  to  nearly  20,000  tons  per  year.  The 
minimum,  in  other  words,  expressed  the  under- 


standing of  the  parties  as  to  what  wonld  con- 
stitute a  fair  year's  mining.  During  the  period 
from  1894  to  1&97,  however,  the  mining  only 
averaged  8,000  tons,  from  1897  to  1901  only 
2,000  tons,  from  1901  to  1905  only  9,000  tons, 
from  1905  to  1908  only  3,000  tons,  from  1908 
to  1912  only  5,00(1  Ions,  and  over  the  entire 
period  of  the  lease,  from  1894  to  the  time  of 
trial  in  1912,  eighteen  years,  a  maximum  min- 
ing is  shown  or  only  90,000  tons,  a  general 
average  of  5,000  tons,  without  disclosure  of  ade- 
quate cause  for  sucn  an  extraordinary  deficit 
below  the  minimum.  This  surely  demonstrates 
a  lack  of  due  diligence  after  1897  to  complete 
the  mining,  and,  regardless  of  the  attitude  man- 
ifested towards  the  original  lessee  by  the  orig- 
inal lessors  prior  to  their  deaths,  fully  ju8tifi«l 
their  representatives  in  terminatmg  the  suspen- 
sion, by  notice,  in  1902,  to  this  defendant,  would 
perhaps  have  justified  binding  instructions  in 
favor  of  the  plaintiffs,  and  furnishes  persuasive 
reason  against  disturbing  the  verdict 

[1-4]  The  defense  in  this  case,  as  urged  upon 
the  trial  and  expressed  in  the  reasons  for  a  new 
trial,  is  princilially  predicated  upon  the  conten- 
tions: (1)  That  the  weight  of  credible  evidence 
established  the  affirmative  of  the  question  sub- 
mitted to  the  jury,  on  which  thrir  verdict  by 
instruction  of  the  court  was  made  to  hinge, 
Viz.,  the  bona  fides  of  lessee's  opinion  in  1897; 
(2)  that  the  attitude  of  the  original  lessors  dem- 
onstrated their  acquiescence  in  said  opinion  and 
now  estops  their  representatives  on  the  theory 
of  defendant's  reliance  thereon  in  taking  and 
working  the  property  ;  (3)  that  a  reasonable  in- 
terpretation of  the  lease  limits  total  payment  to 
the  royalty  value  of  the  original  minable  coal, 
which  value  is  far  less  than  the  amount  of  the 
verdict,  $48,180,  added  to  the  prior  payment  of 
$13,000,  an  inequitable  result. 

The  first  contention  is  overruled  because  the 
preponderance  was  not  so  plain  as  to  exclude 
the  province  of  the  jury,  and  also  because  the 
right  of  suspension  was  subject  to  the  exercise 
of  due  diligence. 

The  second  contention  is  overruled  because  we 
fail  tp  find  any  room  for  the  operation  of  es- 
toppel in  favor  of  the  defendant  against  the 
plaint!^.  No  claim  is  made  for  the  minimnms 
which  accrued  from  1897  to  1901,  anterior  to 
defendant's  acquisition  of  the  lease.  No  proof 
was  given  or  offered  to  show  reliance  by  the 
defendant  upon  the  conduct  of  the  original  les- 
sors in  failing  to  make  objection,  although  an 
offer  was  made  to  show  defendant's  knowledge 
of  such  conduct.  The  representatives  of  the 
lessors  did  give  notice  of  objection,  which,  con- 
pled  with  ue  broken  condition  to  exercise  due 
diligence,  revived  the  original  obligation  to  pay 
minimum,  if,  indeed,  the  obligation  was  ever 
really  interrupted. 

The  third  contention  conid  not  be  snstained 
without  making  a  new  contract  for  the  partiee- 
and  doing  violence  to  the  decisions  which  hold 
that  the  contract  governs,  regardless  of  defi- 
ciency between  amount  paid  and  quantity  min- 
able. It  is  a  plain  case  of  stare  decisis.  Lehigh 
&  Wilkes-Barre  Coal  Co.  v.  Wright,  177  Pa. 
387,  35  Atl.  919;  Lehigh  Valley  Coal  Co.  v.  Ev- 
erhart,  206  Pa.  118,  55  Aa  864.  The  purpose 
of  a  minimum  is  to  expedite  removal  of  the  coal 
and  return  of  the  property  when  removal  ia 
complete.  It  is  not  inequitable  for  lessors  to 
claim  literal  enforcement  of  a  stipulation  which 
entails  no  injury  upon  a  lessee  using  due  dili- 
gence as  defined  in  Uie  contract. 

By  the  contract  in  this  case,  the  lessee  agreed 
to  pay  certain  minimum  rentals  and  royalties 
"during  the  continuance  of  the  lease" ;  the  lease 
continues  "until  all  the  merchantable  coal  avail- 
able by  careful  mining  shall  be  mined  ont"; 
upwards  of  12,000  tons  of  such  coal  have  not 
yet  been  mined  out;  therefore  the  obligation  to 
pay  still  continues  unless  obviated  by  covenant 
twelve;  and  for  reasons  already  stated  that 
covenant  cannot  obviate  under  the  circamstanc- 
es.    The  main  distinction  sought  to  be  drawn. 
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between  this  lease  and  those  constraed  in  the 
cases  above  cited,  viz.,  the  presence  here  of  a 
provision  absent  there,  known  ad  a  "stop 
danse,"  enabling  lessee  on  certain  conditions  to 
obtain  relief,  does  not  lead  to  any  different  re- 
sult if  the  contractual  conditions  are  not  ful- 
filled, and  so  this  case,  like  the  others  in  the 
last  analysis,  must  stand  upon  the  contract. 
The  suggestion  of  hardship  in  being  compelled 
to  pay  for  more  coal  than  can  be  mined  has 
been  urged  and  ignored  in  all  the  cases,  and  in 
the  present  case  the  net  hardship  simply  con- 
sists in  paying,  exclusive  of  interest,  about  $50,- 
000  for  about  100,000  tons  of  coal,  making  an 
average  royalty  of  about  60  cents  per  ton,  which 
is  not  inordinate  in  light  of  reputed  profits  de- 
rived from  the  business. 

Upon  a  dispassionate  view  of  the  whole  case, 
while  it  presents  difficulties  and  perhaps  in- 
volves material  errors,  we  have  conduded  that 
the  verdict  should  not  be  disturbed,  and  accord- 
ingly the  motion  for  a  new  trial  is  denied. 

Verdict  for  plaintiff  for  $48,180  and  Judg- 
ment thereon.   Defendant  appealed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  STEWART,  and  MOSOHZISKER, 
JJ. 

James  H.  Torrey,  of  Scranton,  John  T.  Len- 
ahan  and  Andrew  H.  McCIintock,  both  of 
Wilkes-Barre,  and  Walter  C.  Noyes,  of  New 
York  City,  for  appellant  F.  W.  Wheaton 
and  P.  F.  O'Neill,  both  of  WUkefs-Barre,  for 
appellees. 

PER  CURIAM.  The  facts  in  this  case  ap- 
pear in  the  opinion  of  the  court  denying  the 
motion  for  a  new  trial,  and,  for  the  reasons 
therein  stated,  the  case  was  for  the  Jury. 
We  discover  nothing  In  the  assignments .  of 
error  calling  for  its  submission  to  another 
Jury,  and  the  Judgment  is  therefore  affirmed. 


(HSPa.  61E) 

DELAWARE,  L.  4  W.  R.  CO.  r.  LUZERNE 
COUNTY  COM'RS  et  aL 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  Taxation   (g  608*)— Coiiioriow— Iwjuho- 

TION. 

Equity  will  enjoin  the  collection  of  a  tax 
only  where  there  is  either  want  of  power  to  tax 
cr  disregard  of  imperative  constitutional  re- 
quirements. 

(Ed.   Note. — For   other  cases,   see   Taxation, 
Cent  Dig.  {}  1230-1241;  Dec  Dig.  {  608.*] 

2.  Taxation  (S  608*)— Collection— Injunc- 
tion—Existence  OF  Otheb  Reuedt. 

A  bill  in  equity  to  restrain  the  collection 
of  a  tax  because  of  invalidity  of  the  assess- 
ment was  properly  dismissed,  where  it  appear- 
ed that  the  taxing  authority  had  power  to 
make  the  assessment  and  levy  the  tax,  and  that 
all  the  irregularities  complained  of  conld  be 
corrected  on  appeal. 

[Ed.    Note. — For   other   cases,    see    Taxation, 
Cent  Dig.  {{  1230-1241;    Dec.  Dig.   {  608.*] 

3.  Taxation  ({  848*)— Valttation- Rbaltt. 

The  law  requiring  that  the  valuation  of 
realty  for  taxation  shall  be  based  on  the  ac- 
tual value  limited  and  defined  by  the  market 
value,  is  binding,  not  only  on  the  taxing  au- 
thorities, but  on  the  courts,  regardless  of  the 
apparent  desirability  of  some  other  method  of 
valuation. 

[Ed.   Note. — For  other   cases,    see   Taxation, 
Cent.  Die.  S?  ,')R4-r)S0;    Dec.  Dig.  {  348.*] 


4.  Taxation  «  319*)— Valuation— Boabd  of 

ASSESSOBS— fowebs. 

Under  the  express  provisions  of  the  act  of 
March  24,  1905  (P.  L.  47),  subordinate  asses- 
sors are  required  to  make  assessments  and  val- 
uations and  the  powers  of  the  board  of  as- 
sessors are  limited  to  an  examination  and  revi- 
sion of  the  valuations  returned  by  the  subor- 
dinate assessors  for  increasing  or  decreasing 
the  same,  and  cannot  go  beyond  this,  except 
to  add  taxable  property  omitted  by  the  as- 
sessors. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Die.  M  614.  627-529,  632-534;  Dec 
Dig.  {  319.*I 

Appeal  from  Court  of  Common  Fleas, 
Luzerne  County. 

Injunction  by  the  Delaware,  Lackawanna 
ft  Western  RaUroad  Company  against  the 
County  Commissioners  of  Lnxeme  County 
and  others.  From  decree  refusing  an  Injunc- 
tion, plaintiff  appeals.    AfOrmed. 

From  the  record  it  appeared  that  the  plain- 
tiff, the  owner  of  certain  tracts  of  coal  land 
In  the  township  of  Plymouth,  Luzerne  cotm- 
ty,  filed  a  bill  in  equity  complaining  that  the 
assessment  and  valuation  upon  lb)  coal  lands 
in  said  township  was  an  nnlawfnl,  illegal, 
and  void  assessment,  and  by  reason  of  such 
illegality  the  taxing  authorities  and  the  tax 
collector  ought  not  to  be  permitted  to  col- 
lect any  taxes  thereon  for  the  reason  that 
the  subordinate  assessor  had  no  part  what- 
soever in  making  the  assessment,  and  that  the 
valuation  per  acre  was  not  determined  by  a 
consideration  of  what  the  coal  lands  would 
separately  and  bona  fide  sell  for,  as  requir- 
ed by  law,  but  arrived  at  on  a  basis  and 
blanket  rate  per  foot  acre,  regardless  of  con- 
ditions which  would  render  the  coal  available 
or  nonavailable,  and  praying  that  an  injunc- 
tion be  awarded,  restraining  the  tax  col- 
lector from  collecting  a  tax  based  upon  such 
illegal  and  void  assessment  and  that  the 
assessment  be  declared  Illegal  and  void  and 
stricken  from  the  assessment  book.  Other 
facts  appear  in  the  opinion  of  the  Supreme 
Court.  The  court  on  final  hearing  dismissed 
the  bill. 

Argued  before  FELL,  O.  J.,  and  MESTRE- 
ZAT, ELKIN,  STEWART,  and  MOSCHZIB- 
KER,  JJ. 

Benjamin  R.  Jones,  Andrew  H.  McCIintock, 
and  F.  W.  Wheaton,  all  of  Wilkes-Barre,  and 
D.  R.  Reese,  of  Scranton,  for  appellant  Wil- 
liam S.  McLean,  Jr.,  of  Wilkes-Barre,  M.  J. 
Mulhall,  of  Plttston,  John  T.  Lenahan  and 
William  S.  McLean,  Sr.,  both  of  WUkes- 
Barre,  for  appellees. 

ELKIN,  J.  This  bill  was  filed  for  the  pur- 
pose of  having  the  assessment  upon  which  the 
special  tax  was  levied  declared  illegal  and 
void,  and  to  restrain  the  defendants  from  pro- 
ceeding in  any  manner  to  collect  the  tax  in 
question. 

[1]  Equity  has  power  in  a  proper  casd  to 
restrain  the  collection  of  a  tax,  but  it  is  a 
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power  that  should  be  cantloasly  exercised, 
because  as  a  general  rale  there  is  an  ade- 
quate remedy  at  law.  Equity  will  only  inter- 
vene In  such  a  case  where  there  la  either 
want  of  power  to  tax  or  a  disregard  of  im- 
perative constitutional  requirements.  Bang- 
er's Appeal,  109  Pa.  79;  Gas  Co.  T.  Elk 
County,  168  Pa.  401,  31  Aa  1077. 

[2]  In  the  present  case  the  taxing  antborl- 
ties  had  power  to  make  the  assessment  and 
levy  the  special  tax,  and  the  irregularities 
complained  of  can  all  be  corrected  on  appeal  as 
provided  by  law,  without  the  intervention  of 
a  court  of  equity.  Under  all  the  facts  this 
court  does  not  feel  warranted  in  reversing 
the  decree  entered  by  the  learned  court  below 
and  declaring  the  assessment  illegal  and 
absolutely  void.  We  base  our  conclusion  on 
the  ground  that  appellant  has  an  adequate 
remedy  at  law  and  that  this  remedy  shoald 
be  pursued. 

This  decision  mast  not  be  understood  as  an 
adjudication  of  the  validity  of  the  asse^ 
ment,  nor  as  an  expression  of  approval  of 
the  method  adopted  by  the  board  for  the  as- 
sessment and  revision  of  taxes  under  the  act 
of  1905  (Act  March  24, 1905  [P.  L.  47]).  What 
we  do  decide  is  that  every  question  present- 
ed for  our  consideration  in  the  case  at  bar 
can  be  raised  on  appeal  from  the  revised 
assessment  under  the  law.  There  being  an 
adequate  remedy  at  law,  a  court  of  equity 
should  be  very  slow  to  extend  its  restraining 
arm  when  by  so  doing  the  entire  assessment 
would  be  stricken  down.  We  assume  that 
appeals  are  pending,  and  that  the  learned 
court  below  will  have  the  opportunity  of 
passing  upon  the  merits  of  the  questions 
raised  here  when  the  facts  are  presented  on 
the  law  side  of  the  court  In  this  connection 
it  may  be  proper  to  remark  that  all  parties 
concerned  should  approach  the  solution  of 
the  questions  involved  in  a  spirit  of  equity 
and  fairness,  keeping  in  mind  the  rules  ap- 
plicable to  such  controversies  as  laid  down  in 
several  recent  cases.  The  law  is  as  well  set- 
tled as  ft  can  be,  and  nothing  of  value  can 
be  added  to  what  has  already  been  said  as  to 
the  legal  and  proper  method  of  making  as- 
sessments. 

[3]  The  law  requires  that  the  valuation 
of  real  estate  for  the  purpose  of  taxation 
shall  be  determined  upon  the  basis  of  market 
value,  or  rather  actual  value,  limited  and  de- 
fined by  market  value.  What  the  law  re- 
quires cannot  be  disregarded,  no  matter  how 
desirable  some  method  not  authorized  might 
prove  to  be.  Pennsylvania  Stave  Company's 
Appeal,  236  Pa.  97,  84  AtL  761.  The  prop- 
er method  of  making  such  assessments  was 
very  fully  discussed  in  Lehigh  &  Wllkes- 
Barre  Coal  Company's  Assessment,  225  Pa. 
272,  74  Atl.  65,  Philadelphia  &  Reading  Coal 
ft  Iron  Co.  V.  County  Commissioners,  229  Pa. 
400,  79  Atl.  109,  and  in  several  other  recent 
cases.  With  these  cases  as  a  guide  there 
should  be  no  difficulty  in  adopting  the  prop- 


er method  of  ascertaining  the  taxable  value 
Sdentiflc  formulas,  arithmetical  deductions, 
and  mental  contemplations,  have  small  value 
in  making  assessments  under  our  practical 
system  of  taxation.  The  market  ralne  of 
the  separate  tracts  at  public  sale,  after  due 
notice,  is  the  legal  basis  recognized  by  oar 
statutes  of  determining  the  assessable  value 
of  real  estate,  and  until  the  Legislature 
changes  this  method,  it  is  binding,  not  only 
upon  the  taxing  authorities  but  upon  the 
courts  as  well. 

[4]  Nothing  contained  In  the  act  of  1905, 
applicable  to  Luzerne  county,  changes  the 
basis  of  determining  assessable  value:  Un- 
der this  act  the  subordinate  assessors  make 
the  assessments  and  valuations,  and  It  Is 
made  the  duty  of  the  board  of  assessment  to 
"examine  and  revise  the  said  valuation  in- 
creasing and  decreasing  the  same  as  in  their 
Judgment  may  seem  to  be  proper  or  adding 
thereto  such  property  or  subjects  of  taxation 
as  may  have  been  omitted."  It  will  thus  be 
seen  that  by  the  express  terms  of  the  act 
the  duties  of  this  board  are  limited  to  an  ex> 
amlnatlon  and  revision  of  the  valuations  re- 
turned by  the  subordinate  assessors.  Increas- 
ing or  decreasing  the  same  as  in  their  Judg- 
ment  may  seem  proper.  Beyond  this  the 
board  of  assessment  cannot  go,  except  to  add 
taxable  property  that  may  have  been  omitted 
by  the  subordinate  assessors.  The  act  Is  too 
plain  to  be  misunderstood,  and  there  should 
be  no  difficulty  in  determining  what  the  board 
may  and  may  not  do.  It  should  be  the  effort 
of  all  parties  concerned  to  flx  the  valuations 
upon  a  legal  basis,  and  when  this  Is  done, 
there  will  be  no  occasion  for  farther  litiga- 
tion. 

Decree  affirmed  at  cost  of  appellant. 

"^^'^^  (MB  Pa.  «*> 

CHARLES  T.  LEHIGH  VALLEY  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  22, 

1914.) 

JVDauzm  a  199*)— Cbossinq  Accidbnt  — 

JUDQMERT  NOH  QbSTANTK  VCBEDICTO— HlVI- 
DENCE. 

Where,  in  an  action  for  the  death  of  plain- 
titTs  husband  from  being  struck  by  a  locomotive 
at  a  crosaing,  there  was  nothing  to  indicate  de- 
fendant's ne^ligeDce  other  tlian  the  mere  neg- 
ative testimony  of  two  witnesses  that  they 
beard  no  warning,  and  the  bare  presumption 
of  law  that  deceased  stopped,  looked,  and  lis- 
tened, and  five  disinterested  eyewitnesses  tes- 
tified that  ample  warning  was  given,  and  that 
had  not  deceased  negligently  failed  to  stop,  look, 
and  listen  be  would  have  been  awaie  of  the 
approach  of  the  locomotive,  the  court  properly 
entered  Judement  for  the  defendant  non  ob- 
stante veredicto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  219-274;   Dec  Dig.  {  199.*] 

Appeal  from  Court  of  Common  Fleas, 
Luzerne  County. 

Trespass  by  Angeline  Charles  against  the 
tehlgh  Valley  Railroad  Company,  for  death  of 
plaintiff's  husband.  From  Judgment  for  de- 
fendant n.  o.  v.,  plaintiff  appeals.    Affirmed. 
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The  tects  am>ear  In  the  following  opinion 
of  Fuller,  P.  J.,  Bur  defendant's  motion  for  a 
new  trial,  and  for  Judgment  n.  o.  t.  : 

This  action  was  brought  to  recover  damaj;e8 
for  the  death  of  plaintifTs  husband,  who  was 
fciUed  by  a  locomotive  while  croasing  defend- 
ant's west-bound  railroad  track  on  Broad  street 
in  the  city  of  Hazleton. 

The  specific  and  only  negligence  averred  as 
the  foundation  of  defendant's  liabilil?  was  the 
lack  of  warning.  In  support  of  these  motions 
defendant  urges:  (1)  The  absence  of  affirm- 
ative proof  establishing  negligence  of  the  de- 
fendant; (2)  the  presence  of  affirmative  proof 
establishing  contribntory  negligence  of  the  de- 
ceased. 

The  sum  total  of  plaintiff's  proof  on  both 
branches  of  the  case  was: 

(1)  The  negative  testimony  of  two  witnesses 
that  they  heard  no  warning.  One  of  these  wit- 
nesses did  not  arrive  on  the  scene  of  the  acci- 
dent until  the  locomotive  was  out  of  sight,  and 
the  other  was  enga*red  in  conversation  with  a 
friend.  A  third  witness,  when  called  and  ex- 
amined by  the  plaintiff  respecting  the  occur- 
rence, was  not  asked  about  the  warning  at  all, 
but  the  same  witness,  when  afterwards  called 
bv  defendant,  testified  that  a  warning  was 
given. 

(2)  The  bare  presumption  of  law  in  favor  of 
the  deceased  that  he  stopped,  looked  and  lis- 
tened. This  meagemess  was  met  by  the  defend- 
ant with :  (1)  The  positive  testimony  of  five 
disinterested  eyewitnesses,  including  the  one 
above  mentioned,  in  addition  to  the  engineer 
on  the  locomotive,  that  the  headlight  was  lit 
and  the  bell  was  run^;  (2)  the  testimony  of 
one  disinterested  eyewitness  that  deceased  had 
his  head  down  and  hands  in  pocket  and  was 
apparently  in  a  deep  study;  the  testimony  of 
still  another  disinterested  eyewitness  that  he 
kept  right  on  moving;  the  testimony  of  still 
another  disinterested  eyewitness  that  he  walked 
straight  in  front  of  tiie  locomotive;  the  tes- 
timony of  still  another  disinterested  eyewitness 
who  walked  with  the  deceased  as  far  as  the 
east-bound  track,  saw  the  locomptive,  and  stop- 
ped to  let  it  go  by,  while  the  deceased,  with 
nead  bowed  and  hands  in  pocket,  walked 
straight  on  and  was  stmck;  the  physical  fact 
that  there  was  at  the  crossing  an  unobstructed 
view  of  the  track  for  800  to  1,000  feet  in  the 
direction  from  which  the  locomotive  approach- 
ed; the  mental,  moral,  and  physical  certainty 
that  If  the  deceased  had  stopped,  looked,  and 
listened,  or  even  looked  before  going  upon  the 
west-bound  track,  he  must  have  seen  the  loco- 
motive. 

It  seems  to  be  a  case  in  which  the  plaintiff's 
negative  weakness  is  overwhelmed  by  the  de- 
fendant's positive  strength. 

We  have  given  all  possible  consideration  to 
the  argument  of  counsel  for  plaintiff,  who  has 
argned  with  great  force  and  ingenuity  the  long 
diagonal  character  of  the  crossing,  tlie  noise 
of  the  train  passing  on  the  same  track  just 
before  the  accident,  the  position  of  the  arc  light 
on  the  street,  possibly  affecting  the  vision  of 
the  deceased,  the  safficiency  of  the  l)ell  as  a 
warning,  and  certain  inconsistencies  developed 
on  cross-examination  of  defendant's  witnesses, 
as  matters  whose  bearing  upon  the  question  of 
negligence  and  contributory  negligence  could 
not  be  withdrawn  from  the  jury;  but  we  feel 
constrained  to  conclude  nevertheless  that  the 
verdict  in  favor  of  the  plaintiff  cannot  be  sus- 
tained on  the  evidence,  and  that  defendant's 
request  for  binding  instructions  should  have 
been  affirmed. 

Argued  before  BBOWN,  MESTREZAT, 
POTTEB,  STEWART,  and  M0SCHZI8- 
KER,  JJ. 


Abram  Salsbnrg,  Hose'H.  Salsbnrg,  and  E. 
Lyncb,  all  of  Wllkes-Barre,  for  appellant 
P.  F.  CTN^ll  and  F.  W.  Wbeaton.  both  of 
Wilkes-Barre,  for  appellea 

PER  CURIAM.  This  judgment  is  affirmed 
on  the  concise  and  clear  opinion  of  the  court 
below  entering  Judgment  tor  the  defendant 
son  obstante  Teredicto. 

(Mt  Pa.  4«W 
BASER  r.  TUSTIN. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  MOBTGAOKS    (f    464*)— FOBECI/OBUSK— Am- 

DAVIT  or  Dkivnsb— SurncnuoT, 

In  an  action  of  scire  facias  sur  mortgage 
an  affidavit  of  defense,  setting  up  that  plaintiff 
had  unlawfully  entered  judgment  against  de- 
fendant on  the  bond  accompanying  the  mort- 
gage, to  the  damage  of  the  defendant  in  the  snm 
of  $10,000,  but  not  alleging  that  defendant 
bad  asked  to  have  the  judgment  opened  or 
stricken  off,  or  stating  the  ucts  showing  the 
damage  witii  reasonable  precision,  was  insnffi- 
dent. 

[Ed.  Note/— For  other  cases,  see  Mortgages, 
Gent  Dig.  {|  1319-1328;    Dec.  Dig.  |  454.*] 

2.  PixADiNs    (I    156*)  —  ArFiDAvrr    or   Db- 
rENSK— Reqttisitxs. 

Affidavits  of  defense  should  aver  with  rea- 
sonable precision  the  facts  depended  on. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  812 ;    Dec  Dig.  {  156.*] 

3.  Pleading  (§  142*)  — Set-Oft  — Cebtairtt 

or    AVXBMEKTS. 

Averments  of  set-off  must  be  as  specific  as 
those  used  in  a  statement  or  claim. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |g  290,  291,  297,  300;  Dec  Dig.  f 
142.*] 

4.  Pleading  (J  180*)— AmoATiT  or  DEiXNra 

— CONSTRtrCTlON. 

An  affidavit  of  defense  Is  to  be  taken  mo$t 
strongly   against   the   defendant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  {  150.*1 

Appeal  from.  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  of  scire  fadas  ear  mortgage  by  Ar- 
rilla  Baker,  now  Andlla  Troxell,  against 
George  M.  Tustln.  From  Judgment  for  plain- 
tiff for  want  of  snffident  aflSdavit  of  defense, 
defendant  appeals.    Afllrmed. 

Argned  before  BROWN,  MESTREZAT, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

O.  M.  Tnstln  and  R.  R.  John,  both  of 
Bloomsbnrg,  for  appellant  C.  A.  Small,  of 
Bloomsburg,  and  O.  W.  Moon,  ot  Wilkes- 
Barre,  for  apipellea. 

PER  CURIAM.  [1-4]  The  sole  defense  set 
np  by  the  appellant  in  his  affidavit  is  that 
the  appellee  bad  unlawfully  entered  Judg- 
ment against  him  on  his  bond  accompanying 
the  mortgage  upon  which  this  writ  of  sdre 
fadas  was  issued,  and  the  averment  upon 
which  he  relied  in  the  court  below,  In  asking 
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for  fhe  discharge  of  tlie  rnle  for  Jadgment  for 
want  at  a  anfflcient  aflSdavlt  of  defense,  la 
merely  that  be  bad  been  damaged  by  the 
entry  of  the  said  Judgment  In  the  sum  of 
$10,000.  It  does  not  appear  that  he  ever 
asked  to  have  it  opened  or  stricken  off;  bat, 
aside  from  this,  the  Tagne  allegation  of  the 
damage  aostalned  was  ntterly  insufficient  to 
prevent  the  entry  of  Judgment  on  the  mort- 
gage. "Affidavits  of  defense  should  aver  the 
facts  depended  upon  with  reasonable  preci- 
sion and  distinctness.  Markley  v.  Stevens, 
89  Pa.  279.  Averments  of  set-off  must  be  as 
specific  as  those  used  in  a  statement  of  claim. 
The  defendant  in  respect  to  such  a  claim  la 
the  actor,  and  the  obligation  is  upon  him  to 
aver  his  set-off  In  terms  incapable  of  being 
misunderstood.  Loeser  v.  Warehouse,  10  Pa. 
Super.  Ct  640.  An  affidavit  of  defense  is  to 
be  taken  most  strongly  against  the  defend- 
ant, for  It  is  to  be  presumed,  that  he  haa 
made  It  as  favorable  to  himself  as  his  con- 
science would  allow.  Ciomly  v.  Simpson,  6 
Pa.  Super.  Ot  12;  Kemp  v.  Kemp,  1  Woodw. 
Dec  154."  Law  T.  Waldron,  230  Pa.  488. 
T9  Ati.  647,  Ann.  Cas.  1912A.  467, 
Judgment  affirmed. 

<ME  Pa.  sot)  ""^" 

OALL.AOHER  r.  BLACK  CBEEK  GOAL  GO. 

(Supreme  Court  ot  Pennsylvania.    May  22, 
1914J 

1.  Mabteb  and  Skbvant  ({  285*)— Dkath  or 

EMPLOTt  —  KEOiaOSNCE  —  QUESTIONS  tOR 
JUBT. 

Where,  In  an  action  for  the  death  of  a 
mine  employi  from  an  electric  current  com- 
ing from  a  feed  wire  through  a  signal  wire 
which  he  was  operating,  there  was  evidence 
that  the  ranfie  of  oscillation  of  the  signal 
wire  was  suflicient  to  allow  it  to  come  into 
contact  with  feed  wires,  from  one  of  which 
the  insulation  had  been  broken  several  days  bo- 
fore  the  accident,  the  contact  l>eing  indicated  by 
a  deposit  of  solder  on  the  signal  wire,  and  the 
evidence  was  conflicting  on  whether  tlie  control 
of  the  electric  wire  was  in  the  mine  foreman  or 
in  an  electrician  assigned  to  the  duty  by  the 
mine  Buperintend«nt,  the  questions  whether  the 
accident  was  due  to  the  cause  claimed  by  plain- 
tilf,  whether  the  defect  in  the  fe<>d  wire  would 
have  been  discovered  by  adequate  inspection, 
and  whether  the  control  of  such  wire  was  in  the 
mine  foreman  or  the  electrician,  were  for  the 
Jury. 

(E^.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  t{  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  l(m;   Dec.  Dig.  {  285.*] 

2.  Mastkr  and  Sebvawt  (g  276*)— Death  of 
Mine  KkplotA— Bvidbucb— Pbobativb  Er- 
recT. 

In  an  action  for  the  death  of  a  mine  em- 
pIoTi  from  an  electric  current  coming  from 
a  feed  wire  through  a  signal  wire  which  he 
was  operating,  evidence  that  deceased  and  his 
assistant  were  unable  to  release  their  holds  on 
the  signal  wire  until  the  controller  was  moved 
by  a  third  person,  though  showing  that  the 
aectric  shock  was  continuous  and  not  momen- 
tary, was  not  proof  that  it  resulted  from  an 
unexplained  cause,  and  not  from  contact  t>e- 
tween  an  oscillating  signal  wire  and  the  bare 
feed  wire,  since  the  oscillation  of  the  signal 
wire  may  have  caused  it  to  become  entangled 


with  die  feed  wires  and  tlras  prodnee  a  eon* 
tinuoos  eorrent 

[HJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  950-962,  854,  959.  970. 
976;   Dee.  Dig.  i  276.<] 

Aiveal  from  Court  of  Common  Please  Ln- 
eeme  County. 

Trespass  by  Bridget  Gallagher  against  the 
Black  Creek  Coal  Company,  for  the  death  of 
plaintiff's  son.  From  Judgment  for  pialatUt, 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  X,  and  MESTRE- 
ZAT,  ELKIN,  STKWABT.  and  MOSCHZIS- 
KER.  33. 

Henry  S.  Drinker,  Jr.,  of  Pblladelptaia,  and 
O.  J.  Clark,  of  Wilkes-Barre,  for  appellant 
Charles  B.  Lenahan,  of  Wilkes-Barre,  Jamea 
P.  Costello,  of  Hazleton,  and  James  h.  Lena- 
ban,  of  Wilkes-Barre,  for  appellea. 

PER  OTTRIAM.  (11  The  plalntiff'B  son  who 
was  employed  in  defendant's  coal  mine  was 
killed  by  an  electric  shock  while  pulling  a 
signal  wire  by  means  of  which  communica- 
tion was  had  with  the  hoisting  engineer  at 
the  surface.  The  signal  wire  was  not  insa- 
lated,  and  was  placed  three  or  four  inches 
below  insulated  feed  wires  by  which  elec- 
tricity was  carried  to  the  bottom  of  the  shafl 
for  light  and  power.  The  pulUng  of  the  sig- 
nal wire  caused  a  hammer  to  strike  a  plate 
In  the  engineer's  room  and  the  wire  was  slack 
enough  to  allow  the  hammer  to  drop  bade 
after  the  plate  was  struck.  It  appeared  from 
the  testimony  on  behalf  ot  the  plaintiff  that 
the  range  of  the  oscillation  of  the  wire  was 
sufficient  to  allow  it  to  come  into  contact  with 
the  feed  wires,  from  one  of  whldi  the  insula-* 
tlon  had  been  broken  four  or  five  days  be^ 
fore  and  actual  contact  of  the  wires  was  In- 
dicated by  a  deposit  of  copper  solder  on  tlw 
signal  wlr«  at  a  point  corresponding  to  the 
place  on  the  feed  wire  from  which  the  in- 
sulation had  been  broken. 

The  grounds  of  defense  at  the  trial  wen 
that  there  was  not  sufficient  evidence  to  show 
the  cause  of  the  accident,  and  that  if  there 
was  negligence  In  not  inspecting  the  wires  it 
was  the  negligence  of  the  certifled  mine  fore- 
man for  whose  neglect  the  defendant  was  not 
answerable.  The  issue  of  fact  waa  clearly 
defined  by  the  learned  tirial  Jndge^  and  it 
was  submitted  with  the  Instmctlon  that  to 
entitle  the  plaintiff  to  a  verdict,  the  Jury  must 
find  that  her  son's  death  was  caused  by  an 
electric  shock,  and  that  the  current  In  the 
signal  wire  came  from  the  feed  wire,  and  tliat 
the  defect  in  the  latter  would  have  been  dis- 
covered by  adequate  Inspection,  and  that  tlis 
control  of  the  electric  wire  waa  not  In  th» 
mine  foreman,  but  In  an  electrician  assigned 
to  that  duty  by  th«  superintendent  of  ths 
mine. 

[2]  The  contention  tliat  the  cause  of  ths 
accident  was  not  shown  ia  based  on  the  testi- 
mony for  the  plaintiff  that  while  the  de- 
ceased held  the  signal  wire  he  called  to  his 
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assistant,  wbo  also  took  hold  of  It,  and  tbat 
neither  was  able  to  release  bis  hold  nntll  the 
controller  was  moved  by  a  third  person: 
From  this  It  is  strenuously  argued  that  the 
shock  which  caused  the  death  was  not  a 
momentary  one  that  would  have  resulted 
from  contact  of  the  signal  wire  and  the  b&ib 
feed  wire  but  a  continuous  one  tbat  must 
have  been  the  result  of  an  unexplained  cause. 
This,  however,  overlooks  the  testimony  tbat 
tbe  oscillation  of  the  signal  wire  might  have 
caused  it  to  be  entangled  with  tbe  feed  wires 
and  thus  produce  a  continuous  current. 

We  find  no  error  which  calls  for  a  reversal 
Tbe  Judgment  is  aflSrmed. 


(245  Pa.  611) 

BDEKB  V.  PENNSYLVANIA  CJOAL  CO. 

(Supreme  Court  of  Pennsylvania.     May  22, 
1914.) 

1.  Master  and  Sebvant  (|  286*)— Injubt  to 
Mine  Employ^— Nonsuit. 

Where,  in  a  mine  employe's  action  for  in- 
jnriea  due  to  his  foot  being  caught  between  a 
motor  and  the  floor  of  a  gangway,  when  he  fell 
after  dismounting  from  a  car  and  while  runninR 
ahead  to  sand  the  track,  there  was  no  proof  that 
the  motor  was  not  of  the  ordinary  and  usual 
kind  used  in  coal  mines,  or  that  the  space  be- 
tween the  motor  and  the  floor  was  insufBcient, 
and  that  such  insufficiency  caused  the  accident, 
or  that  there  was  any  obstruction  in  the  floor 
other  than  the  ordinary  inequality  of  surface 
common  to  all  mines,  the  court  properly  refus- 
ed to  take  off  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*J 

2.  Master  and  Servant  ({  217*)— iNJintT  to 
Mine  BuplotA— Assumption  or  Risk. 

Where  a  mine  employ^,  who  was  of  mature 
age  and  had  been  employed  at  the  isame  place 
and  at  the  same  work  for  upward  of  six  months 
and  had  passed  over  the  place  of  accident  many 
times,  was  injured  by  an  accident  which  was 
not  such  as  the  employer  in  the  exercise  of  legal 
care  should  have  anticipated,  the  injury  was 
due  to  a  risk  which  the  employ^  had  assumed. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  674-600;  Dec.  Dig.  f 
217.*] 

Appeal  from  Court  of  Common  Pleas, 
Lnzeme  County. 

Trespass  by  John  Bnrke,  by  his  father,  and 
the  father  in  bis  own  right,  against  the  Penn- 
sylvania Coal  Company  for  personal  injuries. 
From  an  order  refusing  to  take  off  nonsuit 
plaintiff  appeala    AtHrmed. 

Tbe  facts  appear  in  the  following  opinion 
of  Fuller,  P.  J.,  Bur  plaintiffs  motion  to  take 
off  nonsuit: 

[I]  The  minor  plaintiff,  on  December  6, 1910, 
while  employed  in  defendant's  coal  mine  as  a 
motor  brakcman,  with  tbe  duty  of  sprat^ng 
cars,  coupling  cars,  and  sanding  the  track,  had 
his  foot  crushed  by  being  caught  between  the 
motor  and  the  floor  of  the  gangway.  He  de- 
scribes the  accident  thus:    "We  were  coming 


out  with  the  first  trip  In  the  morning  to  the 
slope,  and  before '  oomintr  to  this  certain  point 
it  was  my  duty  to  get  off,  run  ahead,  and  sand 
the  road,  and  while  doing  so  I  fell  and  my  foot 
got  caught  between  the  motor  and  the  aide  and 
crushed  my  foot  so  bard  that  it  had  to  be  am- 
putated." Bv  "the  side"  he  did  not  mean  of 
course  the  rib  or  side  of  tbe  gangway,  but  the 
floor  thereof  alongside  of  the  track.  This  in- 
jury he  claims  was  caused  by  the  defendant's 
negligence  in  respect  to:  (1)  Insufficiency  of 
space  between  tbat  portion  of  the  motor  pro- 
jecting beyond  tbe  rail  and  the  roadbed;  (2) 
insufficiency  of  space  between  the  rib  or  side  of 
the  gangway  and  the  rail;  (3)  failure  to  keep 
the  passageway  between  the  rib  and  the  rail 
free  from  obstruction.  He  was  19  years  and 
four  months  of  age,  and  had  been  engaged  in 
the  same  employment  for  upwards  of  six  months, 
going  in  and  out  through  the  gangway  in  the 
performance  of  bis  duty  about  10  times  a  day, 
and  was  therefore  thoroughly  familiar  with 
tbe  work  which  he  had  to  do  as  well  as  with 
all  tbe  physical  conditions  surrounding  its 
performance.  It  would  seem  tbat  at  the  place 
of  the  accident  the  floor  of  the  gangway  was 
slightly  elevated  above  the  rail,  thus  making 
it  possible  for  bis  fo<'>t  to  be  caught  by  the 
motor  whnn  he  fell  in  nmning  ahead,  as  he  tes- 
tified, to  sand  the  rail.  His  contributory  negli- 
gence was  patent,  but  this  would  have  been  a 
question  of  fact  for  the  jury,  and  the  nonsuit 
was  only  entered  on  the  ground  of  failure  to 
establish  defendant's  negligence. 

Referring  to  the  points  aforesaid  npon  which 
negligence  is  predicated,  we  held  upon  the  trial, 
and  we  still  hold :  (1)  That  the  first  point  was 
not  sustained  by  any  evidence  to  show  that 
the  motor  was  not  of  the  ordinary  and  usual 
kind  used  in  coal  mines  for  the  purpose;  (2) 
on  tbe  second  point  there  was  an  entire  absence 
of  evidence  to  show  what  the  space  was,  or 
that  its  insufficiency  occasioned  the  accident: 
(3)  on  the  third  point  there  was  no  evidence  of 
any  obstruction,  properly  speaking,  nor  of  any- 
thing  in  tbe  floor  of  the  gangway  more  than  an 
ordinary  inequality  of  surface,  common  in  all 
mines,  according  to  the  testimony  of  plaintiff's 
Witness. 

[2]  We  held  then,  and  we  hold  now,  tbat  tbe 
accident  was  not  such  as  the  employer  in  the 
exercise  of  legal  care  should  have  anticipated, 
and,  furthermore,  that  tbe  plaintiff,  having  been 
employed  at  the  same  place  in  the  same  work 
for  upwards  of  six  months,  passing  the  place 
over  and  over  again  and  being  of  mature  age, 
must  be  held  to  have  assumed  tbe  risk. 

Upon  a  careful  examination  of  the  trial  rec- 
ord we  fail  to  find  any  warrant  for  the  sub- 
mission of  the  case  to  a  jury,  or  for  setting 
aside  tbe  nonsuit 

Accordingly  the  motion  Is  denied. 

The  trial  Judge  entered  a  nonsuit  wblch 
tbe  court  subsequently  refused  to  take  off. 

Argued  before  FELU  C.  J.,  and  MBSTRB- 
ZAT,  ELKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

M.  3.  Multaall,  of  Pittston,  for  aniellant 
John  McGahren,  of  Wllkes-Barre,  and  War- 
ren, Knapp,  O'Malley  &  Hill,  of  Scranton,  for 
appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  tbe  opinion  of  Judge  Fuller  dismissing  tbe 
motion  to  take  off  the  nonsuit. 
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(»E  Fa.  Of) 

STEATTON  T.  ALLEGHBNT  CODNTY  et  al. 

(Supreme  Court  of  PennarlTania.    M&y  '£i, 
1»14.) 

1.  CONBTITUTIONAI.     LAW      (|    48*)— VALIDITY 

or  Statutks— Oonernnrcnoir  to  Avoid  in- 

VAUDITT. 

The  court  will  declare  a  statute  to  be  yoM 
only  when  it  clearly  violates  the  Constitution, 
[Sd.  Note.— For  other  cases,  see  Constitutton- 
al  Law,  Cent  Dig.  |  46;   Dec.  Dig.  {  4H.«] 

2.  Staxittes  (S  U4*)— Gererai.  aitd  SFXOtAI< 
Law— Public  BmLDiRas. 

Act  April  18,  1913  (P.  L.  90),  authorizing 
cities  and  counties  wherein  the  county  seat  is 
within  the  limits  of  a  city,  to  erect  joint  county 
and  municipal  buildings,  being  a  general  law, 
does  not  violate  Const  art  ii,  |  7,  providing 
that  the  General  Assembly  shall  not  pass  any 
local  or  special  law  regulating  the  affairs  -^I 
counties  or  cities. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  103,  104 ;    Dec.  Dig.  i  84.*] 

3.  Statutes  (]  76*)— General  and  Specui. 
Law— Public  Bdildinos. 

Act  April  18,  1913  (P.  L.  96),  la  not  vio- 
lative of  the  provision  of  Const  art.  3,  f  7, 
which  prohibits  the  enactment  of  any  law  grant- 
ing powers  or  privileges  in  any  counties  where 
the  granting  of  same  shall  have  been  provided 
for  by  general  laws,  or  where  courts  have  juris- 
diction to  grant  same  or  give  the  relief  asked 
for. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  77%-78% ;   Dec.  Dig.  |  7«.»] 

4.  Constitutional  Law  (g  63*)— Ueleoation 
OF  Legislativb  Powbbs— Pubuo  Buiu>« 
inos. 

Act  April  18, 1913  (P.  L.  96),  does  not  vio- 
late Const  art  3.  (  'M,  providing  that  the 
General  AssemBly  shaU  not  delegate  to  any  spe- 
cial commission,  private  corporation  or  associa- 
tion, any  power  to  make,  supervise,  or  interfere 
with  any  municipal  improvement. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  $»  108-114 ;  Dec.  Dig.  «  08.*] 

6.  Municipal  Cokforations  (J  330*)— Let- 
ting or  Contracts— Construction  of  Stat- 
ute. 

The  statutes  requiring  that  contracts  re- 
lating to  city  affairs  be  let,  after  advertisement, 
to  the  lowest  responsible  bidder,  do  not  apply  to 
a  contract  by  a  city  for  the  employment  of  an 
architect  for  the  erection  of  a  public  building. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  854,  865 ;  Dec.  Dig. 
I  330.*] 

0.  Municipal  Corporations  ({  866*)  — 1h- 
obease  of  Indebtedness  —  Contract  fob 
Public  Building. 

Where  a  city  has  raised  money  by  a  bond 
Issae  for  the  construction  of  a  public  building, 
the  making  of  a  contract  for  the  erection  of 
such  building  is  not  a  further  increase  of  munic- 
ipal indebtedness,  where  the  money  on  hand  is 
sufficient  to  meet  all  obligations  imposed  by  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8|  1836-1838:  Dec. 
Dig.  i  865.*] 

Appeal  from  Oonrt  of  Common  Pleas,  Al- 
legheny Connty. 

Bill  In  equity  by  B.  L.  Stratton  against  the 
County  of  Allegheny  and  others,  to  declare 
void  a  contract  entered  Into  between  the 
county  of  Allegheny  and  the  City  of  Pitts- 
burgh, and  for  an  injunction.    From  a  decree 


refusing  an  Injonctlon,  jAalntiff  appeals.    Af- 
firmed. 

Swearingen,  J.,  filed  the  following  opinion 
In  the  common  pleas: 

The  important  question  in  this  case  is  the 
constitutionality  of  the  act  of  April  18, 1913  (P. 
L.  96).  It  has  been  attacked  upon  the  follow- 
ing grounds: 

L  It  is  alleged  that  the  act  violates  article 
8,  I  7,  of  the  Constitution,  which  provides: 
"The  General  Assembly  shall  not  pass  any  local 
or  special  law.  •  •  •  Regulating  the  affairs 
of  counties,  dties,  townships,  wards,  boroughs, 
or  school  districts.  •  •  •  Mor  shall  any  law 
be  passed  granting  powers  or  pririiegea.  In  any 
case  where  the  granting  of  such  powers  and  priv- 
ileges shall  have  been  provided^  for  by  general 
law,  nor  where  the  courts  have  jurisdiction  to 
grant  the  same  or  give  the  relief  asked  for." 

2.  It  is  also  alleged  that  the  act  violates  ar- 
ticle 3,  I  20,  which  provides  that:  ^The  G«i- 
eral  Assembly  shall  not  delegate  to  any  special 
commission,  private  corporation  or  association, 
any  power  to  make,  supervise,  or  interfere  with 
any  municipal  improvement  money,  property,  or 
effects,  whether  held  in  trust  or  otherwise,  or  to 
levy  taxes,  or  perform  any  municipal  function 
whatever. 

[I]  In  the  courts,  the  presumption  is  that  a 
statute,  regularly  enacted  by  the  lawmaking 
branch  of  the  government  is  constitutional. 
"We  can  declare  an  act  of  Assembly  void  only 
when  it  violates  the  Constitution  clearly,  palpa- 
bly, plainly,  and  in  such  manner  as  to  leave  no 
doubt  or  hesitation  on  our  minds."  Common- 
wealth ex  reL  v.  Qyneman,  242  Pa.  244,  88 
AtL  1015. 

[2]  Is  the  act  now  in  question  a  local  or  spe- 
cial law,  within  the  meaning  of  the  prohibi- 
tion contained  in  article  8,  ij  7,  of  the  Consti- 
tution above  quoted?  The  act  anthorizes  ths 
construction  of  joint  county  and  municipal 
buildings.  Both  counties  and  cities  must  have 
such  buildings,  and  the  cost  thereof  must  be 
paid  out  of  the  public  funds  raised  by  taxation. 
There  can  be  no  doubt  that  the  act  purports  to 
regulate  the  "affairs  of  counties  and  cities."  If^ 
therefore,  it  is  a  local  or  special  law,  as  con- 
tended by  the  complainant,  it  offends  against 
said  article  3,  i  7,  of  the  Constitution.  If  it  is 
not  a  local  or  special  law,  the  Legislature  did 
not  transcend  its  powers  in  enacting  the  same. 

The  act  provides:  "That  in  each  county  of 
this  commonwealth,  where  the  jcounty  seat  is 
within  the  limits  of  any  city,  the  county  com- 
missioners and  the  corporate  authorities  of  such 
city  shall  have  the  power,  and  they  are  hereby 
authorized,  to  agree  upon  a  site  within  the 
limits  of  such  cit^,  and  to  erect  thereon  a  joint 
county  and  mumcipal  building,  to  be  used  by 
the  county  for  courthouse  and  other  county  pur- 
poses, and  to  be  used  by  the  city  for  municipal 
purposes." 

It  is  apparent,  of  course,  that  tiie  act  did  not 
apply,  and  it  was  not  intended  to  apply,  to  all 
thu  counties  and  cities  of  the  state,  at  the  date 
of  its  passage.  But  no  connty  nor  city  was  ex- 
cluded from  its  operation,  in  time  every  count; 
seat  in  the  state  may  be  within  the  limits  of  a 
city,  for  no  distinction  is  made  between  cities. 
It  is  a  fact  of  which  we  take  notice,  that  the 
act  does  apply  to  many  counties  and  cities. 
Harrisburg  in  Dauphin  county,  Scranton  in 
Lackawanna  county.  New  Castle  in  Lawrence 
countr,  Pbiladelphia  in  Philadelphia  county, 
and  Pittsburgh  in  Allegheny  county,  are  some 
that  may  be  mentioned.  But  it  does  not  now 
apply  to  all  counties.  Therefore  the  act  is  one 
of  classification.  It  authorizes  the  erection  of 
joint  county  and  municipal  buildings,  where  the 
county  seat  is  within  the  limits  of  a  city,  and 
it  necessarily  excludes  from  its  present  opera- 
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tion  those  eonnties  In  which  such  conditions 
do  not  exist  Is  this  a  genuine  classification, 
founded  upon  "natural,  reasonable  and  neces- 
sary conditions"? 

It  seems  to  us  that  there  is  a  real  distinction 
between  counties  wherein  the  county'  seats  are 
within  the  limits  of  cities  and  counties  where 
they  are  not.  In  the  former  cose,  cities  have 
grown  up  fro^  natural  causes.  They  have  nec- 
essarily become  the  centers  of  great  populations 
with  all  that  is  implied  thereby.  The  counties 
have  in  consequence,  and  likewise  from  natural 
causes,  also  become  of  great  importance.  In  a 
county,  where  snch  a  condition  exists,  the  two 
municipalities  must  have  buildings  for  the  trans- 
action of  the  business  of  the  public.  A  more 
commodious  and  convenient  building  can  he 
ejected  jointly  than  can  two  or  more  be  erected 
separately,  and  necessarily  the  expense  to  the 
taxpayers  of  both  will  be  far  less.  Many  diffi- 
culties in  securing  a  suitable  and  proper  site 
will  be  avoided  by  a  joint  building.  But  the 
great  consideration  is  the  convenience  of  the 
public.  The  convenience  of  the  people  in  trans- 
acting their  business  with  the  county  and  city 
will  be  much  more  efficiently  subserved  by  hav- 
ing the  courts  and  the  public  offices  of  iMth  mu- 
nicipalities in  substantially  the  same  place.  Es- 
pecially is  this  true  here,  where  the  popula- 
tion of  Pittsburgh  is  almost  half  of  the  entire 
population  of  the  connty  of  Allegheny.  It  is 
therefore  apparent  that  there  is  a  real,  not  a 
fanciful,  distinction  between  counties  in  which 
the  county  seats  are  located  witliin  the  limits  of 
cities,  and  those  in  which  they  are  not  The 
former  do  possess  "natural,  reasonable  and  nec- 
essary conditions,"  which  do  not  belong  to  the 
latter.  Pittsburg's  Petition.  217  Pa.  227,  68 
Atl.  348,  120  Am.  St  Kep.  846. 

We  cannot  distinguish  between  the  classifi- 
cation prescribed  in  the  act  under  consideration 
and  that  in  the  act  of  May  6,  1897  (P.  L.  46). 
The  latter  made  bridges  over  streams  which  di- 
vided counties  a  separate  class  and  authorized 
the  counties  to  rebuild  them,  under  certain 
conditions.  The  Supreme  Court  in  an  opinion 
by  Justice  Mitchell,  held  that  the  classifica- 
tion was  genuine  and  founded  upon  a  real 
distinction.  In  the  opinion  it  is  said:  "Leg- 
islation for  a  class  distinguished  from  a  gen- 
eral subject  is  not  special  but  general,  and 
classification  is  a  legislative  question,  subject 
to  judicial  revision  only  so  far  as  to  see  that 
it  IS  founded  on  real  distinctions  in  the  sub- 
jects classified,  and  not  on  artificial  or  irrele- 
vant ones  used  for  the  purpose  of  evading  the 
constitational  prohibition.  If  the  distinctions 
are  genuine,  the  courts  cannot  declare  the  clas- 
sification void,  though  they  may  not  consider 
it  to  be  on  a  sound  basis.  The  test  is,  not 
wisdom,  but  (rood  faith  in  the  classification. 
The  first  condition  (a  bridge  over  a  river  or 
stream  forming  the  boundary  line  between  two 
counties)  is  founded  on  a  natural  and  manifest 
distinction,  which  is  to  a  large  extent  un- 
avoidably local.  Rivers  or  streams  forming 
boundaries  between  counties  are  comparatively 
few  in  number,  and  their  locality  is  fixed.  So, 
also,  bridges  over  them  are  almost  necessarily 
fixed  as  to  location,  by  the  centers  of  popula- 
tion and  travel.  They  form  a  distinct  class,  be- 
cause not  exclusively  a  bridge  of  either  county, 
and  they  are  matters  of  exact  site,  style,  ma- 
terial, expense,  etc.,  as  to  which  the  two  conn- 
ties  may  not  be  in  harmony.  This  basis  of 
classification,  therefore,  is  not  only  competent, 
but  obviously  proper."  Sen  bolt  v.  Commission- 
ers, 187  Pa.  318,  41  Atl.  22. 

In  the  said  act  of  1897,  the  conditions  pre- 
scribed coexisted  in  but  few  counties  of  the 
state,  and  they  probably  never  will  coexist  in 
all  of  them.  These  conditions  limited  the  op- 
eration of  the  act  to  but  few  places,  and  neces- 
sarily made  it  local  in  effect.  But  the  court 
held  that,  since  the  conditions  were  genuine  and 
called  for  legislation  peculiar  thereto,  the  mere 


fact  that  it  applied  to  but  few  places  did  not 
make  the  law  local  and  special  within  the  mean- 
ing of  the  constitutional  prohibition.  In  this 
act  of  1913,  there  are  no  conditions  which  will 
necessarily  restrict  its  operation  to  particular 
counties.  In  due  time,  and  from  purely  nat- 
ural causes,  the  act  may  extend  to  ul  the 
counties  of  the  state,  for  none  can  be  excluded. 
And  we  discover  no  prohibition  in  the  Consti- 
tution against  making  cities,  which  are  county 
seats,  a  distinct  class  for  necessary  legislative 
purposes.  Other  circumstances  than  mere  dif- 
ferences in  population  justify  classification.  In 
the  act  of  February  7,  1906  (P.  L.  7),  au- 
thorizing the  annexation  of  cities  and  provid- 
ing for  a  temporafTy  government  and  the  pay- 
ment of  the  indebtedness  of  each  and  the  en- 
forcement of  claims,  such  cities  had  to  be 
"contiguous  or  in  close  proximity,"  and  no 
borough  must  intervene.  Thus  the  act  did  not 
apply  to  all  cities,  and  It  was  therefore  a 
classification  founded  upon  the  conditions  stat- 
ed. This  was  sustained  in  Pittsburg's  Peti- 
tion, 217  Pa.  227,  66  Atl.  848,  120  A>n.  St 
Rep.  957,  supra. 

We  must  therefore  conclude  that  the  classifi- 
cation prescribed  in  the  Act  of  April  18,  1918, 
is  founded  upon  a  real,  genuine  distinction, 
and  that  therefore  it  is  a  general,  and  not  a  lo- 
cal or  special  law.  It  is  not  local  because  it. 
does  not  pertain  to  a  definite  place  and  is  not 
restricted  to  one  portion  of  the  state.  It  is  not 
special,  because  it  does  not  relate  to  particular 
penons,  places,  or  things.  With  the  wisdom 
of  the  legislation  we  have  nothing  whatever 
to  do. 

[3]  Neither  does  the  act  of  1913,  in  our 
opinion,  offend  against  the  last  paragraph  of 
section  7,  article  3,  of  the  Constjtntion  above 
quoted.  Even  if  this  paragraph  could  be  held 
to  extend  beyond  the  object  of  said  section  7, 
which  is  an  enumeration  of  subjects  concern- 
ing which  local  or  special  legislation  is  prohib- 
ited, we  are  unable  to  perceive  how  it  has  any 
application  to  the  situation  disclosed  by  this 
record.  It  is  true,  both  counties  and  cities 
had  the  power  to  acquire  land  and  to  erect 
buildings  for  their  respective  public  purposes, 
but  they  did  not,  prior  to  this  act,  have  pow- 
er to  join  in  the  erection  of  a  bnilding,  which 
could  be  utilized  in  the  manner  prescribied,  and 
to  sell  or  exchange  their  lands  as  designated. 
These  are  powers  which  had  not  been  previous- 
ly provided  for  by  general  law.  If  this  be 
true,  it  cannot  be  said  that  the  act  of  1913 
offends  against  the  last  paragraph  of  section  7, 
article  3,   of  ^e  Constitution. 

[4]  We  ara  also  of  opinion  that  the  act  is 
not  in  violation  of  section  20,  article  3,  above 
quoted.  Clearly,  this  act  of  1913  does  not 
pretend  to  "delegate  to  any  special  commis- 
sion" any  powers  whatever.  It  authorizes  the 
lawfully  constituted  authorities  of  counties  and 
of  cities  to  do  certain  things.  The  purpose  of 
the  said  section  was  to  thereafter  prohibit  the 
Legislature  from  naming  a  commission,  com- 
posed of  membera  who  were  in  no  way  con- 
nected with  the  constituted  authorities  of  mu- 
nicipalities, which  was  to  perform  some  duty 
of  a  munidipal  character.  But  it  was  not 
thereby  intended  to  prohibit  the  Legislature 
from  authorizing  counties  and  cities,  jointly 
or  severally,  to  perform  any  lawful  and  nec- 
essary municipal  function,  which  can  only  b« 
done  by  the  governing  bodies  thereof,  whose 
membership  will  change  from  time  to  time  as 
their  terms  expire. 

In  view  of  the  foregoing,  how  can  it  he  said 
that  the  act  of.  April  18,  1913  (P.  L.  96) 
"violates    the    Constitution    clearly,    palpably, 

Slainly,  and  in  such  manner  as  to  leave  no 
oubt  or  hesitation  on  our  minds"?  Certainly 
we  cannot  say  so.  We,  therefore,  hold  that 
said  act  is  constitutional. 

If,  therefore,  the  Legislature  had  the  power 
to  enact  the  statute  of  April  18,  1913,  it  could 
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authorize  counties  and  cities  to  do  what  is 
prescribed  therein.  It  could  empower  them 
to  erect  joint  buildings,  to  convey  lands  to  each 
other,  in  exchange  or  otherwise,  and  to  sell 
lands  no  longer  needed  for  public  purposes. 
There  is  no  provision  in  the  Constitution,  to 
which  our  attention  has  been  called,  which  pro- 
hibits the  Legislature  from  granting  by  gen- 
eral law  the  powers  enumerated  in  the  act  of 
1913.  If  the  Constitution  does  not  forbid  the 
enactment  of  such  legislation,  the  authority 
to  do  so  is  presumed  to  have  been  conferred, 
because  the  act  is  "in  its  character  and  essence 
a  law."  The  power  of  the  Pennsylvania  Leg- 
islature to  pass  any  statute  of  such  kind  b 
unlimited,  except  where  restrained  by  express  or 
necessarily  implied  constitutional  prohibition. 
Sharpless  t.  Philadelphia,  21  Pa.  147,  69  Am. 
Dec.  759. 

[5]  It  was  neither  alleged,  nor  was  there  any 
proof  to  show,  that  any  fraud  was  committed 
on  the  part  of  the  county  commissioners  or  of 
the  authorities  of  the  city  of  Pittsburgh.  Hence 
in  the  maldng  of  the  contract,  and  in  choosing 
an  architect,  the  said  representatives  of  the 
county  and  city  are  presumed  to  have  acted 
in  good  faith.  It  does  not  appear  that  they 
passed  the  bounds  of  the  authority  vested  in 
them  by  the  statute.  It  was  their  duty  to 
choose  an  architect.  It  was  their  duty  to  pro- 
vide for  his 'compensation.  They  were  not  oblig- 
ed to  adopt  a  program  of  competition.  They 
might  have  chosen  an  architect  without  any 
competition.  Therefore  their  judgment  can- 
not be  reviewed  by  the  court,  in  the  absence 
of  an  allegation  of  fraud,  or  unmistakable  proof 
of  an  abuse  of  discretion.  While  there  may 
be  honest  differences  of  opinion  as  to  what 
has  been  done  by  the  authorities,  yet  the  evi- 
dence submitted  is  clearly  insufficient  to  war- 
rant a  findine  that  there  was  any  abuse  of  dis- 
cretion by  them.  It  is  true  that  in  cities  of 
the  second  class  "all  contracts  relating  to  city 
affairs  shall  be  let  to  the  lowest  responsible 
bidder  after  reasonable  notice.  *  *  * "  A 
similar  provision  also  governs  the  letting  of 
contracts  by  the  county.  It  has  never  been  held 
so  far  as  we  have  been  able  to  ascertain,  that 
the  above  provisions  apply  in  the  making  of 
contracts  for  the  employment  of  attorneys,  phy- 
sicians, engineers,  or  others,  Involving  profes- 
sional skill.  Certainly  an  architect's  services 
do  involve  professional  skill,  knowledge,  and 
judgment. 

"Scientific  lmowIedf;e  or  professional  skill 
has  also  been  regarded  as  furnishing  a  ground 
for  an  exception  to  the  statutory  rule.  Thus 
it  has  been  said  that  the  services  of  a  lawyer, 
ot  a  physician,  or  of  an  architect  or  a  sur- 
veyor are  not  embraced  within  a  provision 
teqniring  the  letting  of  contracts  to  the  lowest 
bidder."  Dillon  on  Municipal  Corporations,  i 
1203. 

[6]  We  have  been  asked  to  find  that  the  in- 


debtedness of  the  city  of  Pittsbnrgh,  at  the 
time  of  the  passage  of  the  act  of  April  18, 
1913  (P.  L.  96),  was,  and  stiU  is,  largely  in 
excess  of  any  indebtedness  which  the  council  of 
said  city  has  the  right  to  create,  and  we  have 
dpclined  to  do  so  because  we  regarded  snch  a 
finding  as  immaterial  to  any  issue  in  this  case. 
Testimony  was  introduced  at  the  trial,  showing 
that  the  constitutional  limit  of  indebtedness 
had  been  exceeded  by  the  city  of  Pittsburgh. 
But  it  does  not  appear  that  the  city  of  Pitts- 
burgh will  incur  any  indebtedness  by  reason 
of  the  contract,  mentioned  in  findings  of  fact 
7.  No  appraisement  of  the  real  estate  of  ei- 
ther the  county  or  the  city  has  yet  been  made. 
Therefore  it  is  impossible  now  to  determine 
whether  the  city  will  or  will  not  incur  any 
indebtedness  whatever  by  reason  of  the  pro- 
posed exchange.  The  city  of  Pittsburgh  now 
has  in  its  possession  the  sum  of  $1,500,000,  be- 
ing the  proceeds  of  bonds  authorized  for  the 
construction  of  a  municipal  building.  There 
was  no  condition  that  this  building  was  to  be 
erected  in  any  particular  place.  Consequently 
it  was  within  the  discretion  of  the  city  au- 
thorities to  determine  where  the  building  should 
be  located.  This  statute  now  provides  that  the 
building  may  be  located  alongside  of  the  county 
building,  the  two  to  be  erected  jointly.  In  our 
judgment,  the  said  fund  of  $1,500,000,  will  be 
applicable  for  the  erection  of  that  joint  build- 
ing.  So  far  as  appears,  we  are  unable  to  say, 
and  li  c&inot  be  now  shown,  that  the  cost  of 
the  city's  portion  of  the  joint  building  will  ex- 
ceed the  amount  of  money  which  is  at  present 
available  therefor.  In  view  of  the  foreroing, 
it  cannot  be  determined  that  the  city  will  in- 
cur any  indebtedness  by  reason  of  the  project 
under  consideration.  Therefore  the  Question 
whether  or  not  the  indebtedness  of  the  cdty 
now  exceeds  the  constitutional  limit  is  im- 
material. 

In  view  of  the  whole  case  as  presented,  we 
are  constrained  to  hold  that  the  complainaDt 
is  not  entitled  to  the  relief  for  which  he  has 
prayed  in  the  bill,  and  that  it  must  be  dia- 
minsed. 

The  court  on  iinal  hearing  dismissed  the  bill. 
Plaintiff  appealed. 

Argued  before  rELIi>  O.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

A.  B.  Anderson,  John  S.  Ferguson,  and  Joa. 
r.  Mayhugh,  all  of  Pittsburgh,  for  appellant 
Edward  B.  ValU,  C.  A.  O'Brien,  A.  B.  Hay, 
and  3.  B.  Blchenauer,  all  of  Pittsbarj^,  for 
appellees. 

PER  GTTRIAM.  The  decree  apipealed  from 
is  affirmed  at  the  cost  of  the  appellant  on 
the  opinion  of  Judge  Swearlngen. 
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<83  N.  J.  Eq.  397) 

SECOND  WORBaNGMEN'S   BUILDING  & 

IX)AN  ASS'N  OF  NEW  BRUNSWICK 

V.  WICKERS  et  al.  (No.  38-264.) 

<Coart  of  Chancery  of  New  Jersey.    Sept  8, 
1914.) 

(Bytlalut  by  (A«  Court.) 

1.  Bqttitt  (J  263*)— AwswSB  —  MonoR  to 
Stbiks— Pasties. 

In  a  suit  to  foreclose  a  mortgage,  where  a 
person  is  made  a  party  defendant  because  of 
1  olding  a  judgment  against  the  mortgagor,  which 
judgment  is  by  the  bill  alleged  to  be  a  lien  upon 
the  mortgaged  premises,  such  judgment  creditor 
defendant  has  no  standing  to  move  to  strike  out 
parts  of  answers  filed,  one  by  a  married  woman 
codefendant  without  her  hnsband  joining  her 
therein,  and  another  by  codefendanta,  both  set- 
ting up  that  the  judgment  is  pretended,  was  Im- 
providently  recovered  and  entered,  is  not  a  lien 
upon  the  mortgagor's  property,  is  insufficient 
and  raises  no  defense,  and  amounts  to  a  collat- 
eral attack  upon  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Die  iS  S35-540;  Dec.  Dig.  f  263.*] 

2.  BquiTT  (f  263*)- Objection  to  Awswkb 
— RiOHT  TO  PBESErrr. 

While  formerly,  when  a  married  woman  pat 
Is  an  answer  separately  from  and  without  her 
husband  joining  her,  and  without  leave  of  the 
court  therefor,  such  irre^larity  could  only  be 
objected  to  by  the  complainant  to  whose  bill  the 
answer  was  responsive.  A  codefendant  having 
no  interest  whatever  in  the  question,  could  not 
make  the  objection;  but  now  under  the  provi- 
sions of  rule  219  of  this  court  a  married  woman, 
party  defendant  in  any  cause,  may  appear  by 
solicitor  and  file  an  answer,  plea,  demurrer  or 
other  pleading,  in  her  own  name,  separately 
from  her  hnsband,  and  without  any  special  or- 
der therefor. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  IS  636-640;  Dec  Dig.  g  263.*] 

a.  Equity  (|J  225,  263*)— Objkctioh  to  Com- 
plaint^Who  mat  Object. 

The  test  as  to  whether  a  party  to  a  chan- 
cery suit  may  demur  to  a  bill  of  complaint,  or 
move  to  strike  out  an  answer  in  the  nature  of  a 
cross-bill,  or  put  in  exceptions  to  an  answer,  must 
be  whether  or  not,  in  the  alternative,  the  party 
objecting  could  answer  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
IMg.  H  491,  636-640;   Dec.  Dig.  gg  226,  263.*] 

4.  Equitt  (g  214*)— AnswEB— Objection. 

To  an  answer  in  the  nature  of  a  cross-bill, 
the  complainant  in  the  original  bill,  or  a  code- 
fendant against  whom  it  is  preferred,  as  the 
case  may  be,  is  required  to  answer  by  a  special 
replication,  or  move  to  strike  out  in  lieu  of 
demurring. 

[EU.  Note.— For  other  cases,  see  Banity,  Cent 
Dig.  S  487;   Dec.  Dig.  g  214.*] 

5.  JUDOKKNT  (I  441*)  — PBOOEEIHIiaS  TO   SST 
ABIDE— FBAUD. 

The  doctrine  that  a  judgment  pronounced 
by  a  court  of  compotcnt  jurisdiction  is  final  and 
conclusive  between  the  parties  to  it  with  respect 
to  all  matters  put  in  issue  in  the  case  in  which 
it  is  recovered,  and  must  stand  and  be  so  treat- 
ed everywhere,  unless  and  until  it  is  set  aside 
by  the  court  which  pronounced  it,  or  is  revers- 
ed in  direct  appellate  proceedings,  does  not  oper- 
ate to  prevent  proceedings  in  equity  to  set  aside 
a  judgment  as  fraudulent  or  collusive. 

[Ed.  Note,— For   other  cases,   see  Judgment 
Cent  Dig.  5g  836,  840;   Dec  Dig.  g  441.*] 


6.  BotOTT  (g  268*)— Objectiors  to  Answer 

— "iNStJrFICIENCT." 

"Insufficiency"  means  that  a  portion  of  the 
bin  of  complaint  has  not  been  answered,  to 
which  portion  the  complainant  is  entitled  to  an 
answer,  and  does  not  mean  that  the  answer  is 
insufficient  in  the  sense  that  it  presents  no  equi- 
table defense. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  gg  535-540 ;   Dec  Dig.  g  263.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Sertea,  Insufficiency.] 

Bill  by  the  Second  Worklngmen's  Build- 
ing &  Loan  Association  of  New  Brunswick,  N. 
J.,  against  Ella  Cecelia  Wickers  and  others. 
On  motions  to  strike  out  parts  of  answers. 
Motions  denied. 

Theodore  Strong,  of  New  Brunswick,  for 
the  motion.  John  P.  Klrkpatrick,  of  Newark, 
opposed. 

WALKER,  Ch.  The  bill  is  one  to  foro- 
close  a  mortgage  given  by  Ella  Cecelia  Wick- 
ers and  Albert  George  Wickers,  her  husband, 
and  recites  that  they,  being  Indebted  to  th» 
complainant  in  the  sum  of  $1,500,  made  th» 
bond  and  mortgage  set  out  in  the  bill.  Then 
follows  an  allegation  that  on  September  15, 
1911,  the  National  Bank  of  New  Jersey  re- 
covered a  Judgment  against  Ella  C.  Wickers, 
Albert  George  Wickers,  and  others  In  the 
Supreme  Court  for  $1,241.69,  by  virtue  of 
which  the  bank  claims  a  lien  upon  the  mort- 
gaged premises,  but  tb&t  the  judgment  was 
obtained  subsequent  to,  and  with  full  notice 
of,  the  complainant's  mortgage,  and,  If  a 
lien  upon  the  mortgaged  premises,  is  sub- 
sequent to  the  incumbrance  of  the  complain- 
ant's mortgage.  The  bill  then  alleges  that 
on  November  1,  1912,  Mr.  and  Mrs.  Wickers 
executed  another  mortgage  on  the  same 
premises  to  Israel  Marx  for  $300;  that  the 
Marx  mortgage  was  executed  and  registered 
subsequent  to  the  complainant's  mortgage  and 
with  full  notice,  and,  if  an  incumbrance 
upon  the  mortgaged  premises,  is  subsequent 
to  the  Incumbrance  of  the  complainant's 
mortgage.  Then  follows  an  allegation  of 
another  mortgage  made  by  Mr.  and  Mrs. 
Wickers  to  Israel  Marx,  February  1,  1913, 
for  $200,  subject  also  to  the  priority  of  com- 
plainant's mortgage.  Marx  died,  and  his 
widow  was  made  executrix,  and,  she  dying, 
the  defendants  Price,  Wolfson  and  Plechner 
were  appointed  and  qualified  as  substituted 
administrators  eta. 

The  defendant  the  National  Bank  of  Nevr 
Jersey  filed  a  notice  that  it  desires  to  have 
its  Judgment  set  forth  in  the  bill,  reported 
upon  by  the  master  to  whom  the  cause  may 
be  referred. 

The  defendant  Ella  Cecelia  Wickers,  with- 
out her  husband  Joining  her,  filed  an  answer 
to  the  complainant's  bill,  in  which,  amons 
other  things,  she  avers: 

"And  this  defendant  further  answering,  ad- 
mits that  there  appears  of  record  in  the  office 
of  the  clerk  of  the  Supreme  Court  of  the  state 
of  New  Jersey  a  certain  pretended  judgment  re- 
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eoTcred  by  tlie  NftHooal  Bank  of  New  Jersey 
atrainst  this  defendant,  George  Wickers,  Henry 
Weidenbaupt,  and  C.  F.  Wickers,  for  the  sum 
of  twelve  hundred  forty-one  and  ""/mo  dollars, 
or  some  other  sum,  ns  this  defendant  is  inform- 
ed ;  but  this  defendant  charges  and  insists  that 
said  judgment  was  improvidently  recovered  and 
entered,  and  that  the  same  is  not  a  lien  npon 
or  an  incumbrance  against  any  property  of  this 
defendant." 

The  defendants  Price,  Wolfson,  and  Plech- 
ner  filed  an  answer,  making  the  same  aver- 
ment  with  reference  to  the  bank's  judgment. 

[1,  2]  The  defendant  the  National  Bank  of 
New  Jersey  moves  to  strike  out  those  an- 
swers— as  to  that  of  Mrs.  Wickers  because 
(1)  she  answered  without  her  husband  Join- 
ing her  and  without  leave  of  the  court  for 
that  purpose  obtained,  and  (2)  because  the 
averment  that  the  judgment  is  pretended 
was  improvidently  recovered  and  entered, 
and  is  not  a  lien  npon  the  defendant's  prop- 
erty, is  insufficient  and  raises  no  defense,  and 
amounts  to  collateral  attack  upon  the  judg- 
ment; as  to  the  answer  of  Price,  Wolfson, 
and  Plechner  because  the  averment  concern- 
ing the  Judgment  amounts  to  collateral  at- 
tack. 

It  may  be  that  the  answer  of  Mrs.  Wickers 
would  formerly  have  been  irregular,  because 
put  in  separately  by  the  wife  without  her 
husband  Joining  her,  and  without  leave  of  the 
court  therefor  (Dick.  Ch.  Prec.  p.  82,  note 
"a,"  and  cases  cited ;  also  McDermott  v. 
French,  15  N.  J.  Ea.  78) ;  but  that  could  only 
have  been  objected  to  by  the  complainant, 
to  whose  bill  it  is  responsive,  the  defendant 
the  National  Bank  of  New  Jersey  having  no 
interest  whatever  in  that  question.  Bat  now, 
under  the  provisions  of  rule  219  of  this  court, 
a  married  woman,  party  defendant  in  any 
cause,  may  appear  by  solicitor  and  file  an 
answer,  plea,  demurrer,  or  other  pleading.  In 
her  own  name,  separately  from  her  husband 
and  without  any  special  order  therefor. 
And,  furthermore,  whatever  the  diaracter 
of  these  answers  with  reference  to  the  point 
made  against  them  to  the  effect  that  the  at- 
tack on  the  judgment  is  collateral,  the  de- 
fendant who  objects  to  them  has  no  standing 
to  make  the  attack,  and  for  these  reasons: 

The  averments  in  the  answers  are  directed 
to  an  allegation  of  the  complainant's  bill. 
The  defendant  the  National  Bank  of  New 
Jersey  has  filed  no  pleading  in  the  case 
against  which  this  attack  is  leveled  by  a  co- 
defendant 

If  either  of  the  defendants,  Mrs.  Wickers 
or  Price,  Wolfson,  and  Plechner,  had  filed  an 
answer  in  the  nature  of  a  cross-bill  against 
their  codefendaut  the  National  Bank  of  New 
Jersey,  alleging  the  Judgment  recovered  by 
it  against  Wickers  and  others  to  be  void, 
and  praying  that  It  be  set  aside  In  favor  of 
their  incumbrances,  then  the  bank  would 
have  had  standing  to  make  the  objection 
that  it  now  levels  against  an  answer  not  pre- 
ferred to  any  pleading  or  allegation  which 
It  makes,  but  put  in  only  to  the  bill  filed  by 
the  complainant,  and  other  party,  because  In 
cuch  case  the  motion  would  have  been  tanta- 


mount to  a  demurrer  to  a  croSs-blll.    Wester- 
velt  T.  Ackerson,  36  N.  J.  Bq.  43. 

[3,  4]  The  test  as  to  whether  a  party  to  a 
chancery  suit  may  demur  to  a  bill,  or  move 
to  strike  out  on  answer  in  the  nature  of  a 
cross-bill,  or  put  in  exceptions  to  an  answer, 
must  be  whether  or  not,  in  the  alternative, 
the  party  objecting  could  answer  the  plead- 
ing. A  defendant  is  required  to  plead, 
answer,  or  demur  to  a  bill  of  complaint.  A 
complainant  is  required  to  reply  to  an  an- 
swer, or  file  exceptions  to  it  for  scandal,  im- 
pertinence, or  insufficiency.  To  an  answer 
in  the  nature  of  a  cross-bill  the  complainant 
in  the  original  bill,  or  a  codefendant  against 
whom  It  is  preferred,  as  the  case  may  be, 
is  required  to  answer  the  pleading  by  a  spe- 
cial replication,  or  may  move  to  strike  it  out 
In  lieu  of  demurring.  Beyond  this,  neither  the 
rights  nor  the  obligations  of  the  parties  go. 
And,  measured  by  this  test,  a  defendant  may 
neither  except  to  a  codef endant's  answer,  nor 
move  to  strike  out  an  answer  in  the  nature 
of  a  cross-bill,  not  directed  to  him.  And, 
further,  measured  by  this  test,  the  motions  to 
strike  out  in  this  case  are  misconceived. 

[S]  Of  course  a  Judgment  pronounced  by 
a  court  of  competent  jurisdiction  is  final  and 
conclusive  between  the  parties  to  it  with  re- 
spect to  all  matters  put  in  issue  in  the  suit 
in  which  It  is  recovered,  and  It  must  stand 
and  be  so  treated  everywhere,  unless  and  un- 
til it  is  set  aside  by  the  court  which  pro- 
nounced it,  or  is  reversed  in  direct  appellate 
proceedings.  See  National  Docks  Co.  v.  P. 
R.  R.  Co.,  62  N.  J.  Bq.  68.  61,  28  AtL  71. 
But  that  does  not  prevent  a  proceeding  in 
equity  to  set  aside  a  Judgment  as  fraudulent 
or  collusive.  See  N.  J.  Digest,  tit  "Judg- 
ment," IX,  "Equitable  ReUef,"  U  160,  161. 
and  cases  dted. 

The  answering  defendants  claim  that  under 
the  authority  of  Brantingham  v.  Branting- 
ham,  12  N.  J.  Eq.  100  (ChanceUor  WllUam- 
son,  1858),  they  are  entitled  to  set  up  in  an- 
swers in  a  foreclosure  suit,  that  a  judgment 
recovered  against  the  mortgagor  in  another 
court,  which  would  displace  their  lien  or  in- 
terest, is  Invalid,  at  least  as  against  such 
lien  or  interest 

Apparently  Mrs.  Wickers'  only  interest  In 
averring  the  Invalidity  of  this  judgment  is 
that,  if  there  should  be  any  surplus  money 
arising  from  the  sale  of  the  mortgaged  prem- 
ises after  the  payment  of  the  complainant's 
mortgage  and  the  two  Marx  mortgages,  all 
of  which  she  admits  are  valid  liens,  she 
would  be  entlUed  to  the  remainder,  vrlthout 
its  being  tolled  to  pay  the  bank's  Judgment. 
And,  quite  apparently,  the  interest  of  the 
defendants  Price,  Wolfson,  and  Plechner  in 
averring  the  judgment  to  be  invalid  is  to  put 
themselves  In  position  to  reach  the  surplus 
after  the  payment  of  the  complainant's  mort- 
gage, although  they  do  not  aver,  in  -terms, 
that  by  reason  of  the  Invalidity  of  the  judg- 
ment their  mortgages  are  to  be  advanced  in. 
priority  over  it 

These  averments  In  the  answers  of  Mtsl. 
Wickers  and  of  Price,  Wolfson,  and  Plechner 
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are  apparently  within  the  practice  laid  down 
In  Brantingham  r.  Brantlngham,  supra,  ex- 
cept that  the  averinents  before  me  may,  In 
and  of  themselTes,  be  InsuQclent  (by  reason 
of  meagemeas  and  lack  of  detailed  facts) 
to  raise  the  issue  that  the  defendants  seek 
to  Import  Into  the  case.  But  as  to  that  no 
decision  is  necessary. 

[I]  The  motions  to  strike  ont  In  this  case 
are  tantamount  to  exceptions  to  an  answer, 
which  may  be  taken  for  scandal,  imperti- 
nence, or  lnsu£Oiciency.  I  cannot  better  de- 
scribe the  situation  on  this  head  In  the  case 
at  bar  than  to  quote  the  language  of  Vice 
Chancellor  Eeed  in  Steepy  v.  Public  Service 
Corp.,  65  N.  J.  Eq.  S29,  at  page  630,  56  AtL 
at  page  127,  where  he  said: 

"I  do  not  perceive  that  the  answer  la  ob- 
noxious to  an  exception  upon  either  of  these 
grounds.  It  is  not  scandalous,  nor  impertinent, 
nor  insufBcient,  in  the  sense  in  which  that  word 
is  used  in  this  connection.  Insufficiency  means 
that  a  portion  of  the  bill  has  not  l>een  answered, 
to  which  portion  the  complainant  is  entitled  to 
an  answer.  It  does  not  mean  that  it  ia  insuf- 
ficient in  the  sense  that  It  presents  no  equitable 
defense." 

Subjected  to  this  test.  It  will  be  seen  at  a 
glance,  that  the  answer.  In  the  respect  ob- 
jected to,  is  not  Insufficient  Therefore  the 
motions  to  strike  out  cannot  prevail.  But, 
moreover,  as  already  stated,  such  motions. 
If  well  founded,  could  only  be  made  by  the 
complainant  to  whose  bill  the  answers  are 
responsive.  They  cannot  be  made  by  a  de- 
fendant against  a  codefendant  whose  plead- 
ing In  response  to  the  complainant's  makes 
an  averment  that  the  objecting  defendant's 
incnmbrances  are  Invalid.  The  Incumbranc- 
er thus  assailed  Is  is  no  worse  position  than 
as  If  bis  codefendant  made  a  verbal  state- 
ment to  the  same  efTect.  He  would  not  be 
obliged  to  answer  either,  and,  consequently, 
would  be  bound  by  neither. 

As  the  defendant  the  National  Bank  of 
New  Jersey  had  no  standing  whatever  to 
make  the  motions  to  strike  out  the  answers 
under  consideration,  quite  aside  from  the 
defendants'  right  to  plead  as  they  did,  both 
mottons  must  be  denied,  with  costs. 

(»  N.  J.  Bq.  un        ' 

BEICH  T.  REICH  et  aL    (No.  87147.) 
(Court  of  Cbancery  ot  New  Jersey.    Aug.  21,  ISOi.) 

1.  SPXCIFIO    PlCRFOBMANOK    (J    49*)— SxiJt    01" 

IiAno— Consideration. 

A  parol  agreement  by  a  mother  to  transfer 
land  worth  at  least  $6,000  to  her  son  In  con- 
sideration of  his  a^eement  to  execute  to  her  a 
mortgaze  on  the  land  for  $2,000,  and  pay  her 
ananally  for  life  an  amount  equal  to  5  per  cent 
on  such  sum,  the  mortgage  to  be  canceled  on  her 
death,  if  regarded  as  a  sale,  was  not  based  on 
a  condderation  sufficient  in  proportion  to  the 
value  of  the  property,  to  justify  a  decree  of 
specific  performance. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  140-151;  Dec.  Dig.  i 
49.»] 

2.  Specific  Pkbfobmanc*  (i  64*)— Right  or 
Action — Expendittjbes  bt  Plainttfi-. 

Where  a  mother,  to  induce  her  son  to  re- 
n>ntn  with  her.  offered  to  convey  to  him  a  tract 


of  land  worth  $6,000  on  his  agreeing  to  pay  her 
interest  on  |2,00O  at  5  per  cent  annually  dur- 
ing her  life,  and  he,  in  consideration  of  the 
aerpement.  entered  and  made  certain  expendi- 
tures in  improvements,  etc.,  which,  however, 
were  comparatively  small  and  could  I>e  secured 
to  him  by  decreeing  a  lien  on  the  land,  he  could 
not  enforce  the  gift  in  equity. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  101-195, 108;  Dec.  Dig. 
i  64.*] 

Suit  by  William  H.  Reich  against  Augusta 
W.  Reich  and  others,  for  specific  perform- 
ance of  an  alleged  oral  agreement  to  transfer 
certain  land.   Decree,  for  defendants. 

Jos^h  M.  Degnan,  of  Newark,  for  com- 
plainant Smith  &  Dugan,  of  Orange,  for 
defendanta 

EMERY,  v.  a.  This  la  a  bill  filed  by  a 
son  against  his  mother  for  the  specific  per- 
formance of  an  oral  agreement  to  convey  a 
tract  of  land  to  blm,  being  about  66  acres 
of  her  fiirm,  comprising  altogether  about  83 
acres.  The  66  acres  are  sltaated  on  the 
southerly  side  of  a  public  road  which  runs 
through  the  farm,  and  on  this  portion  a  barn 
ia  located ;  the  homestead  being  on  the  north- 
erly, or  27-acre,  portion. 

The  oral  agreement  set  up  In  the  bill, 
which  Is  denied  by  the  answer,  is  one  for  the 
conveyance  of  two  tracts  of  land,  the  one  a 
lot  of  one  acre,  situate  on  the  southerly  side 
of  the  road,  and  the  other  the  56  acres  in 
question.  The  one-acre  lot  has  been  convey- 
ed, but  the  defendant  refused  to  convey  the 
farm,  and  after  this  refusal  conveyed  her 
entire  farm  to  a  daughter,  Mrs.  Cobane,  and 
her  husband,  who  have  been  made  parties 
to  the  bill,  because  of  this  conveyance.  This 
subsequent  conveyance  was  made  with  notice 
of  complainant's  claim,  and,  as  also  appears 
from  the  answer,  was  made  without  the  pay- 
ment of  any  consideration,  and  for  the  pur- 
pose of  protecting  the  mother  against  com- 
plainant's claim.  The  oral  agreement  set 
up  in  the  bill  is  that  Mrs.  Reich  agreed  to 
convey  to  William  Reich,  the  complainant, 
the  one-acre  lot,  free  and  clear,  and  that  the 
66-acre  tract  should  be  conveyed  to  him  on 
condition  that  he  give  a  mortgage  to  bis  moth- 
er for  $2,000,  with  interest  at  6  per  cent, 
payable  semiannually  during  her  natural  life, 
and  after  her  death  to  be  null  and  void.  So 
far  as  appears  by  the  bill,  no  further  or  other 
money  payments  to  the  mother  were  agreed 
to  be  made  as  the  consideration  for  the  con- 
veyance, but  the  further  consideration,  claim- 
ed to  be  established  by  the  proofs,  is  sub- 
stantially as  follows:  Complainant,  then  un- 
married, had  been  living  on  the  farm  and 
with  his  mother  and  his  sister,  then  unmar- 
ried, for  about  three  years,  and  carrying  on 
the  dairy  business,  with  his  own  stock,  pay- 
ing no  rent  for  the  farm,  but,  as  he  claims, 
maintaining,  or  assisting  in  maintaining,  the 
common  household.  In  December,  1912,  pro- 
posing to  marry  and  to  give  up  the  farm,  be 
finally,  at  the  request  of  his  mother,  gave  up 
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his  plans  for'  removliig,  and  consented  to  re- 
main on  the  farm,  upon  certain  conditions; 
tuese  were:  First,  that  he  should  have  a 
deed  for  the  one-acre  lot,  free  and  clear, 
for  the  purpose  of  building  his  house  on  it, 
the  money  for  which  he  proposed  to  procure 
in  part  by  giving  a  mortgage  on  the  lot; 
next,  that  his  mother  was  to  convey  the  56- 
acre  tract  to  him,  taking  back  a  mortgage 
for  $2,000,  the  interest  of  which,  at  S  per 
cent,  be  was  to  pay  semiannually  during  her 
life,  and  at  her  death  It  was  to  be  null  and 
void.  It  appears  by  the  proofs  that  the  final 
oral  agreement  was  that  the  complainant  was 
to  have  the  option  of  paying  to  his  mother 
the  principal  sum  of  $2,000  at  any  time,  and 
that  this  provision  was  made  on  the  sugges- 
tion by  his  mother  that  her  son  might  sell 
the  farm  after  he  rec^ved  the  deed.  Be  was 
also  to  pay  the  taxes  and  Insurance.  This 
agreement  was  made  In  December,  1912,  and 
the  deeds  were  to  be  given  as  soon  as  the 
snrveys  could  be  made.  The  deed  for  the 
one-acre  lot  was  delivered  on  or  about  Jan- 
uary 29, 1913,  and  complainant  at  once  erect- 
ed his  dwelling  thereon,  costing,  as  he  says, 
over  $3,000,  of  which  $1,800  was  procured 
by  mortgage  thereon.  The  mortgagee  took 
this  mortgage,  which  he  thought  a  rather 
large  one,  for  the  security  offered,  relying 
on  complainant's  statement  that  he  was  to 
have  the  farm  and  intended  to  install  a  wa- 
ter system  for  the  bam,  and  this  mortgagee 
had  previously  been  Informed  by  Mrsi  Reich 
that  she  was  going  to  give  her  son  William 
this  land  adjoining  the  one-acre  lot,  as'  long 
as  she  lived.  The  surveying  of  the  farm  was 
delayed  on  account  of  the  weather,  but  com- 
plainant continued  the  occupation  of  the  56 
acres,  which  was  separated  by  a  highway 
from  the  remaining  portion  of  the  fiirm  on 
which  the  homestead  stood.  He  kept  his  cat- 
tle thereon,  using  the  manure,  worth  about 
$300,  on  the  farm,  and  made  substantial  re- 
pairs to  the  bam,  at  a  cost,  as  he  says,  of 
about  $200,  and  also  repaired  the  fences. 
He  also  incurred  an  expense  of  $435  in  put- 
ting down  an  artesian  well  upon  the  one- 
acre  lot  This  was  done  for  the  purpose  of 
providing  water  for  use  at  the  bam  on  the 
farm  property  adjoining,  and  the  expense 
was  Increased  by  reason  of  this,  beyond  that 
necessary  for  the  use  of  his  dwelling  alone. 
The  connection  of  the  water  for  use  In  the 
bam  has,  however,  not  been  made.  This  part 
of  the  farm  so  occupied  by  the  son  was  the 
portion  which,  by  a  will  Mrs.  Reich  had 
drawn,  was  given  to  complainant  Mr.  Kahn 
was  the  executor  of  the  will  and  knew  of  this 
fact  at  the  time  when  the  parties  were 
brought  together  by  him.  The  oral  agree- 
ment was  made  in  his  presence  and  with  his 
advice  given  to  both  parties. 

[1]  I  think  the  proofs  show  substantially 
the  oral  agreement  for  conveying  the  lands 
set  up  In  the  bill,  with  the  addition  of  the 
provision  for  complainant's  paying  the  taxes 
and  insurance  and  the  option  of  complainant 
to  pay  the  principal  sum  of  $2,000  at  any 


time  during  his  mother's  life,  In  discharge 
of  the  mortgage,  and  that  the  possession  of 
the  56  acres,  taken  onder  the  oral  agreement, 
was  a  sufficient  part  performance  to  take  the 
case  out  of  the  operation  of  the  statute  of 
frauds.  The  real  point  of  difficulty  in  the 
case  is  whether  both  conveyances  were  not, 
and  were  not  Intended  to  be,  so  substantially 
In  the  nature  of  gifts  that  the  specific  perform- 
ance of  them,  farther  than  actually  carried 
out  cannot  be  enforced.  That  no  money  or 
other  valuable  consideration  passed,  or  was 
Intended  to  pass,  to  the  mother  at  the  time 
of  the  agreement  is  obvious,  for  the  agree- 
ment on  the  son's  part  was  only  to  pay  inter- 
est on  $2,000  mortgage  on  the  land  conveyed, 
and,  as  the  grantee  was  to  have  possession 
of  the  land,  the  Interest  Is  presumably  sup- 
plied by  the  rents  or  profits.  The  lowest 
valuation  put  on  the  lands  by  complainant's 
witnesses  is  $4,000,  and  defendant's  witness- 
es place  It  as  high  as  $200  per  acre.  It  is 
worth,  in  my  Judgment,  at  least  $6,000,  and 
It  the  agreement  Is  to  be  considered  as  rest- 
ing only  on  the  basis  of  a  sale,  and  for  a 
valuable  consideration,  then  it  would  clearly 
be  so  hard  and  unreasonable  a  bargain  that 
the  court  should  not  enforce  it  The  annual 
payment  of  $100  during  Mrs.  Reich's  life 
(her  age  is  65),  estimated  according  to  the 
tables,  would  be  only  about  $700,  and,  even 
if  she  had  the  right  to  demand  the  payment 
of  the  principal  sum  of  $2,000,  this  sum  is 
BO  much  below  the  real  value  that  on  the 
basis  merely  of  a  sale.  It  should  not  be  spe- 
cifically enforced. 

[2]  The  transaction  as  to  the  farm  was,  in 
my  Judgment  intended  at  the  time  to  be  snb- 
stantially  a  gift  to  the  son  In  consideration 
of  love  and  affection,  and  the  question  is 
whether  the  expenses  subsequently  incurred 
by  the  complainant  and  the  changes  in  his 
plans,  made  by  him,  relying  on  the  agreement 
to  convey  the  farm  to  him,  in  connection  with 
this  consideration  of  love  and  affection,  are 
sufficient  to  entitle  him  to  compel  the  execu- 
tion of  the  parol  gift  In  this  case  the  com- 
plainant on  his  part  did  not  bind  himself  by 
any  contract  to  stay  on  the  farm  during  his 
mother's  life  or  to  render  any  future  services 
to  her  in  consideration  of  the  conveyances, 
and  the  whole  consideration  on  his  part  there- 
fore, apart  from  natural  love  and  affection, 
wag  his  giving  up  his  plan  for  immediate  re- 
moval, and  the  expenses  or  outlay  made  after 
the  agreement  The  expenses  incurred  In 
building  the  house  on  the  lot  conveyed  to 
him,  being  on  his  own  land,  or  the  mortgage 
given  thereon,  cannot  be  considered  as  part 
of  the  expense  Incurred  in  carrying  out  an 
oral  agreement  to  convey  the  farm,  for  tills 
expense  was  incurred  for  his  own  benefit, 
which  he  retains,  and  there  has  been  no  proof 
or  claim  that  any  loss  has  or  will  result  by 
reason  of  it  Mrs.  Reich  certainly  gets  no 
benefit  from  this  expense.  Actual  pecuniary 
loss  by  reason  of  change  In  complainant's 
original  plan  for  leaving  the  farm  has  not 
been  established,  and  as  there  was  no  agree- 
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ment  on  complainant's  part  tbat  he  should 
stay  Ob  the  farm  either  during  his  mother's 
Ufe  or  Tor  any  definite  time,  If  the  agreement 
should  now  be  specifically  enforced  as  to  the 
farm  claimed,  complainant  would  be  as  free 
at  any  time  to  leave  the  farm  and  rent  or  sell 
It  as  be  Is  now  to  sell  or  lease  the  house  and 
lot.  His  original  consent  to  stay  cannot  be 
considered  as  any  substantial  consideration 
on  which  to  base  a  decree  for  specific  per- 
formance. As  to  the  expenses  Incurred  by 
him  after  taking  possession  of  the  farm  on 
the  strength  of  the  agreement,  the  situation 
Is  different,  and  had  these  been  of  such  an 
amount  and  character  as  permanently  to  In- 
crease the  value  of  the  farm,  and  If  in  addi- 
tion the  complainant  was  unable  to  be  com- 
pensated therefor,  except  by  specific  perform- 
ance, he  might  then  be  entitled  to  relief. 

The  cases  In  our  courts,  where  parol  agree- 
ments to  devise  or  convey  property  in  consid- 
eration of  services  rendered  or  other  valuable 
consideration  subsequently  given  have  been 
specifically  enforced,  have  been  those  where 
the  remedy  at  law  was  Inadequate,  and  such 
enforcement  was  necessary  In  order  to  pre- 
vent fraud.  See  cases  dted  in  Clawson  v. 
Brewer,  67  N.  J.  Eq.  201,  207,  58  AU.  698 
a904),  affirmed  on  appeal  70  N.  J.  Eq.  803,  67 
AtL  1102  (1905) ;  Vreeland  v.  Vreeland,  53  N. 
J.  Eq.  (8  Dick.)  387,  and  cases  dted  pages 
389,  390,  32  Aa  3  (Ch,  McGlU,  1895). 

But  in  this  case  the  amounts  expended  on 
the  farm  were  comparatively  small,  and  for 
the  expenses  so  Incurred,  of  which  the  farm 
receives  the  benefit,  be  may,  I  think,  by  the 
decree  of  the  court  on  this  bill,  under  the 
prayer  for  general  relief,  be  protected.  This 
is  upon  the  principle  that,  where  the  court 
refuses  to  perform  a  verbal  agreement  against 
the  vendor,  it  may,  in  favor  of  the  vendee  in 
possession,  decree  compensation  for  the  fair 
value  of  Improvement  Pom.  8p.  Perf.  (3d 
Ed.)  i  129,  citing  Inter  al.  Parkburst  v.  Van 
Cortlandt,  1  Johns.  Ch.  (N.  Y.)  273  (1814),  ap- 
proved in  Copper  v.  Wells,  1  N.  X  Eq.  (Saxt) 
10,  17  (Vroom,  Cb.,  1830).  The  prindple  of 
these  cases  covers,  I  think,  a  case  where  the 
court  cannot  decree  spedflc  performance 
over  an  objection  for  want  of  consideration 
or  Inadequacy.  This  being  the  status  of  the 
complainant  as  to  the  changes  made  or  ex- 
penses Incurred  by  him  In  reliance  on  the 
agreement  to  convey  the  farm,  the  case  must 
be  finally  dlsirased  of,  I  conclude,  on  the  basis 
of  It  being  in  substance  one  where  the  donee 
applies  to  the  court  for  the  specific  perform- 
ance of  an  incomplete  gift  The  settled  gen- 
eral mle  in  equity  is  that  a  valuable  consld- 
eratlon  is  necessary.  Fry,  Spec.  Perf.  (4tb 
Ed.)  i  116;  Pom.  Sp.  Perf.  |  89;  Drake  t. 
Lannlng,  49  N.  J.  Eq.  (4  Dick.)  452,  24  Atl. 
878  (Iltney,  V.  a,  1892),  collecting  the  New 
Jersey  cases  and  Tunison  v.  Bradford,  49  N. 
J.  Eq.  (4  Dick.)  210,  214,  22  AtL  1073  (Green, 
V.  C,  1910). 


None  of  our  dedalons  have  ever  extended 
the  right  to  spedfic  performance  to  an  agree- 
ment which  appears  on  the  proofs  to  be  sub- 
stantially a  gift  based  only  on  the  good  con- 
sideration of  love  and  affection.  In  my  Judg- 
ment these  are  not  enforceable. 

The  biU,  so  far  as  It  seeks  specific  perform- 
ance, should  be  dismissed,  but,  under  the 
prayer  for  general  -relief,  complainant  is  en- 
titled to  compensation  for  repairs  and  im- 
provements made  by  him  on  the  property. 

I  will  hear  counsel  as  to  other  expenses 
being  chargeable.  For  the  amounts  charge- 
able, he  is  entitled  to  a  lien  upon  the  premis- 
es. The  conveyance  to  the  Cobanes  is  volun- 
tary and  with  notice,  and  no  defense  against 
the  lien. 


(83  N.  J.  Eq.  402) 

BOARD  OP  HEALTH   OF  NEW  JERSEY 

V.  INHABITANTS  OP  TOWN  OP 

PHILLIPSBURG. 

(No.  30-619.) 

(Court  of  Chancery  of  New  Jersey.    Aug:  28, 

1.  Statutes  «  138*)— Title  —  Object  —  Su- 

PEBADDED  WoBDS— InBTBUMENTAI-ITIES— Ml- 

MOE  Incidentai,  Mattebs. 

When  in  a  legislative  act  which  can  eon- 
stitntionally  have  but  one  object,  which  must 
be  expressed  in  the  title,  superadded  words  are 
inserted  in  the  title,  describing  instrumentali- 
ties  and  other  minor  or  incidental  matters,  such 
words  cannot  foreclose  the  Legislature  from 
afterwards  amendinB  the  body  of  the  act  so  as 
to  affect  those  instrumentalities,  or  incidentai 
matters,  under  a  title  which  expressly  amends 
the  original  act  appropriately  reciting  its  title. 

[Ed.    Note.— -For   other   cases,   see    Statates, 
Cent  Dig.  11  205,  206;   Dec.  Dig.  {  13&»] 

2.  Statutes  (§  138*)— Amekdment-Supple- 
MENT— Title. 

.<»,-/?.'*  *^*"''  24,  1899  (P.  L.  p.  636),  is  en- 
titled An  act  to  prevent  the  pollution  of  the 
waters  of  the  state  by  the  establishment  of:  a 
state  sewerage  commission,  and  authorizing  the 
creation  of  sewerage  districts,  and  district  sew- 
erage boards,  and  prescribing,  defining,  and  reg- 
ulating the  powers  and  duties  of  such  commis- 
sion and  boards."  Beld,  that  the  constitutional 
object  of  such  act  was  the  preservation  of  the 
waters  of  the  state  from  pollation,  the  estab- 
lishment of  a  state  sewerage  commission,  etc., 
being  the  Instrumentality  only  by  which  the  ob- 
ject was  carried  out  and  hence  Act  April  16, 
1W)8  (P.  L.  p.  605),  terminating  the  terms  of 
office  of  thei  several  members  of  the  sewerage 
commission,  and  vesting  their  powers  In  the 
state  board  of  health,  was  properly  enacted 
under  a  title,  to  wit  "A  supplement  to  an  act 
entitled  'An  act' "  etc.,  reciting  the  title  of  the 
act  of  1899. 

[Ed.    Note.— For   other   cases,   see    Statutes. 
Cent  Dig.  §S  205,  206;   Dec.  Dig.  «  1^"]   ^ 

3.  Navigable  Watebs  (J  35*)— State  Bourd- 

ABIES— RiOBTS  IN    STBEAM. 

Though  the  title  to  the  bed  of  the  Dela- 
ware river  above  tide  water  is  In  the  private 
riparian  owners,  subject  to  the  paramount  pub- 
lic right  of  user,  the  control  of  the  river  to  the 
middle  of  the  stream  on  the  New  Jersey  side  is 
in  the  state,  and  it  has  full  power  to  prevent 
the  pollution  of  the  water  by  sewage  discharged 
into  it  from  municipal  corporations  in  New  Jer- 
sey. 

[Ed.   Note.-^or  other  cases,   see   Navigable 
Waters,  Dec  Dig.  |  35.*] 
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4.  Navigabue  Watbbs  (|  35*)— PoiXTmoH— 
Injunction— Defenses. 

Where  the  state  board  of  bealth  instituted 
suit  against  a  town  in  New  Jersey  to  restrain  it 
from  discharging  sewage  into  the  Delaware  riv- 
er in  violation  of  an  order  served  on  the  town 
officers  by  the  board,  as  provided  by  Act  March 
24,  1890  (P.  L.  p.  536)  and  its  supplemente,  it 
was  no  defense  that  the  city  of  Easton  on  the 
opposite  side  of  the  river  in  Pennsylvania  was 
Blso  discharging  sewage  into  the  river  in  great- 
«r  quantities  than  defendant 


JEd.   Note.— For  other   cases, 
Waters,  Dec.  Dig.  |  35.*1 


Navigable 


Suit  by  the  Board  of  Health  of  the  State 
of  New  Jersey  against  the  Inhabitants  of  the 
town  of  Phllllpsburg,  to  restrain  defendant 
from  polluting  the  Delaware  river.  Decree 
for  complainant 

Nelson  B.  Oaskill,  Asst  Atty.  Oen.,  tor 
complainant  John  I.  Blair  Beiley,  ot  Phil- 
kpsburg,  and  Gilbert  ColUns,  of  Jersey  City, 
for  defendant 

WALKER,  Ch.  The  complainant  in  this 
cause  is  a  quasi  corporation,  created  and 
existing  under  and  by  virtue  of  an  act  of 
the  Legislature  approved  March  31,  1887  (P. 
L.  p.  80),  and  the  various  acts  amendatory 
thereof  and  supplementary  thereto.  The 
state  sewerage  commission  was  constituted 
under  and  by  an  act  of  the  Legislature  ap- 
proved March  24,  1899  (P.  L.  p.  636).  The 
titie  of  this  act  is  Important  in  this  litiga- 
tion.   It  reads  as  follows: 

"An  act  to  prevent  the  pollution  of  the  wa- 
ters of  this  state  by  the  establishment  of  a 
state  sewerage  commission,  and  authorizing  the 
creation  of  sewerage  districts  and  district  sew- 
erage boards,  and  prescribing,  defining  and  reg- 
ulating the  powers  and  duties  of  such  commis- 
sion and  such  boards." 

This  act  was  subsequently  amended  In  ez- 
tenso  by  an  act  approved  March  21,  1900  (P. 
L.  p.  113).  To  this  act  a  supplement  was 
passed,  approved  May  7,  1907  (P.  L.  p.  361). 
In  and  by  section  1  of  the  last-mentioned  act 
It  was  provided  as  follows: 

"The  state  sewerage  commission  Is  hereby  au- 
thorized and  empowered  to  inspect  any  of  the 
waters  of  this  state,  and  if  it  finds  tnat  any 
of  the  waters  of  this  state  are  being  polluted 
in  such  manner  as  to  cause  or  threaten  injury 
to  any  of  the  inhabitants  of  this  state,  either 
in  health,  comfort  or  property,  it  shall  be  its 
duty  to  notify,  in  writmg,  any  person,  munici- 
pal or  private  corporation  found  to  be  polluting 
said  waters  that  prior  to  a  time  to  be  fixed  by 
said  conmiission,  which  time  shall  not  be  more 
than  five  years  from  the  date  of  said  notice,  said 
person  or  corporation  must  cease  to  pollute  said 
waters  and  malie  such  other  disposition  of  the 
sewage  or  otlier  polluting  matter  as  shall  be 
approved  by  said  commission;  any  person  or 
corporation  aggrieved  by  any  such  finding  may 
appeal  therefrom  to  the  Court  of  Chancery  at 
any  time  within  three  months  after  being  noti- 
fied thereof,  and  the  said  court  is  hereby  authoi^ 
ised  and  empowered  to  hear  and  determine  such 
appeal  in  a  summary  manner,  according  to  its 
course  and  practice  in  other  cases,  and  thereup- 
on to  affirm,  reverse  or  modify  the  finding  of 
said  commission  in  such  manner  as  it  may  deem 
just  and  reasonable." 


And  by  section  2  as  followst 

"The  state  sewerage  commission  is  hereby  au- 
thorized to  apply  to  the  Court  of  Chancery  for 
writ  of  injunction  to  prevent  any  violation  of 
or  to  enforce  the  provisions  of  this  act  and  the 
act  to  which  this  is  a  supplement,  and  it  shall 
be  the  duty  of  the  said  court,  in  a  summary 
way,  to  hear  and  determine  the  merits  of  said 
application;  and  in  all  such  cases  to  restrain 
violation  of  or  enforce  the  provisions  of  the 
said  acts." 

And  by  section  8  as  follows: 

"'Waters  of  this  state,'  as  used  In  this  act 
and  the  act  to  which  this  is  a  supplement,  shall 
include  the  ocean  and  its  estuaries,  all  snrings, 
streams  and  bodies  of  surface  or  ground  wa- 
ter, whether  natural  or  artificial,  within  the 
boundaries  of  this  state  or  subject  to  its  juris- 
diction." 

By  section  8  of  the  amendatory  act  of  1900 
(P.  li.  I).  113)  It  is  provided  as  follows: 

"It  shall  be  unlawful  for  any  person,  corpora- 
tion or  municipality,  after  the  date  specified  in 
the  notice  provided  for  by  the  fifth  section  of 
this  act,  to  permit  or  allow  any  sewage,  or  oth- 
er polluting  matter,  to  fiow  into  said  waters 
from  any  sewer,  drain  or  sewerage  system,  un- 
der the  control  of  said  person,  corporation  or 
municipality,  except  under  such  conditions  as 
shall  be  approved  by  the  state  sewerage  com- 
missioB." 

Subsequently,  and  by  virtne  of  an  act  ot 
the  Legislature  approved  April  16, 1908  (P.  L. 
p.  605)  the  terms  of  office  of  the  several 
members  of  the  state  sewerage  commission 
were  terminated;  and  by  another  act  ap- 
proved on  the  same  day  (Id.),  entitled  "A 
supplement  to  an  act  entitled  'An  act  to  pre- 
vent the  pollution  of  the  waters  of  this  state 
by  the  establishment  of  a  state  sewerage 
commission,  and  authorizing  the  creation  of 
sewerage  districts  and  district  sewerage 
boards,  and  prescribing,  defining  and  regulat- 
ing the  powers  and  duties  of  such  commis- 
sion and  such  boards,'  approved  March 
twenty-fourth,  one  thousand  eight  hundred 
and  ninety-nine,"  all  the  powers  and  duties 
theretofore  vested  in  and  executed  by  the 
state  sewerage  commission  were  vested  In, 
and  were  to  be  executed  by,  the  board  of 
health  of  the  state  of  New  Jersey,  and  it  was 
therein  further  provided  that  nothing  coi>- 
talned  in  that  act  should  be  held  to  abate  or 
render  invalid  any  notice  or  proceeding,  or 
suit  at  law  or  in  equity,  which  had  been 
served,  begun,  or  instituted  by  the  state  sew- 
erage commission  prior  to  the  date  of  the 
said  act,  but  that  the  same  should  continae 
In  full  force  and  effect,  and  be  further  ad- 
vanced and  prosecuted  in  the  name  of  the 
board  of  health  of  the  state  of  New  Jersey. 

The  town  of  PhilUpsburg  is  located  upon 
the  east  bank  of  the  Delaware  river  witliin 
the  state  of  New  Jersey,  which  river  is 
numbered  among  the  waters  of  this  state 
used  for  potable  purposes  by  its  citizens,  and 
is  subject  to  the  jurisdiction  of  this  state,  as 
will  presently  be  shown.  The  town  of  Phil- 
Upsburg was  incorporated  by  an  act  of  the 
Legislature  approved  March  8,  1861   (P.  L 
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p.  207)  by  the  name  of  "the  inhabitants  of 
the  town  of  Philllpsburg." 

The  state  sewerage  commission,  prior  to 
its  abolition,  investigated  a  complaint  of  pol- 
lution of  the  waters  of  the  Delaware  river 
by  the  flow  of  sewage  and  other  polluting 
matter  from  the  town  of  Philllpsburg,  and 
found  that  the  river  was  one  of  the  waters 
of  this  state  used  for  potable  purposes  by  Its 
citizens,  and  that  those  waters  were  being 
polluted  by  the  town  of  Philllpsburg  in  such 
manner  as  to  cause,  and  threaten  to  cause, 
injury  to  the  Inhabitants  of  tills  state  in 
their  health,  comfort,  and  property  by  per- 
mitting sewage  and  other  polluting  matter  to 
flow  Into  the  waters  of  the  Delaware  river 
from  the  °  sewerage  systems  and  drains  of 
the  town,  and  therefore  on  the  8th  day  of 
October,  1006,  the  said  state  sewerage  com- 
mission gave  notice  in  writing  to  the  town  of 
PhllUpsburg  (which  was  duly  served  on  the 
13th  day  of  October,  1906,  on  Joseph  H. 
Firth,  mayor  of  the  town  of  PhllUpsburg), 
directing  and  commanding  that  town  to  cease 
polluting  the  waters  of  the  Delaware  river 
by  permitting  sewage  and  other  polluting 
matter  to  flow  therein  from  the  sewers  and 
drains  of  the  town,  prior  to  the  1st  day  of 
October,  1907,  being  not  more  than  five  years 
from  the  date  of  the  notice,  and  that  before 
the  date  mentioned  the  town  of  Philllpsburg 
should  make  such  disposal  of  its  sewage  and 
other  polluting  matter  as  should  be  approved 
by  the  state  sewerage  commission.  The  town 
of  PblUlpeburg  bas  not  appealed  to  the  C!ourt 
of  Chancery  from  the  notice  to  cease  from 
polluting  the  river  from  and  after  October 
1,  1906,  nor  had  it,  at  the  time  of  filing  the 
bill  In  this  cause,  ceased  to  pollute  the  Dela- 
ware, one  of  the  potable  waters  of  this 
state,  nor  prior  to  October  1,  1907,  made  such 
disposal  of  Its  sewage  and  other  polluting 
matter  as  should  be  approved  by  the  state 
sewerage  commission.  And  this  situation 
continues.  The  dty  of  Trenton  and  various 
other  cities  of  this  state  are  now  using  the 
waters  of  the  Delaware  river  for  potable 
purposes,  sui)plylng  the  same  to  their  citi- 
zens. Inhabitants  of  New  Jersey,  who,  by 
reason  of  the  pollution  of  the  waters  of  that 
tiver,  as  hereinabove  set  out,  are  suffering 
injury  in  their  health,  comfort,  and  property, 
in  tliat  they  are  compelled  to  expend  large 
sums  of  money  to  purify  the  waters  of  the 
Delaware  for  potable  purposes,  for  the  pro- 
tection of  their  health,  and  to  exercise  un- 
usual precaution  to  protect  themselves  from 
risk  of  disease  arising  from  pollution  of 
those  waters.  The  bill  prays  that  the  town 
of  Philllpsburg,  by  mandatory  injunction, 
may  be  compelled  to  cease  from  polluting 
the  waters  of  the  Delaware  river  by  permit- 
ting sewage  and  other  polluting  matter  to 
flow  therein  from  Its  sewerage  system  and 
drains,  and  to  make  such  disposal  of  its 
sewage  and  other  polluting  matter  as  shall 
be  approved  by  the  board  of  health  of  the 


state  of  New  Jersey,  and  for  other  and  fur- 
ther relief. 

The  first  defense  leveled  at  the  complain' 
ant's  proceedings  is  that  the  state  board  of 
health,  while  endeavoring,  has  not  the  power, 
to  enforce  the  notice  of  the  state  sewerage 
commission  of  October  8,  1906,  requiring  the 
town  of  Philllpsburg  to  cease  polluting  the 
waters  of  the  Delaware  by  permitting  sewage 
and  other  polluting  matter  to  flow  therein 
from  its  sewers  and  drains,  prior  to  the  1st 
day  of  October,  1907.  The  contention  is  that 
the  attempt  to  transfer  Jurisdiction  from  the 
state  sewerage  commission  to  the  state  board 
of  health  was  nugatory  because  not  within 
the  title  of  the  supplement  of  April  16,  1908 
(P.  li.  605).  With  this  contention  I  dis- 
agree. I  concede  that  the  complainant's  right 
to  maintain  this  suit  must  rest  upon  the 
validity  of  the  act  last  mentioned,  for,  surely, 
if  the  state  board  of  health  was  not  author- 
ized to  abate  the  nuisance  of  pollution  of 
the  Delaware  river  on  September  24, 1908,  its 
bill  filed  on  that  day  would  not  lie.  The 
question,  therefore,  resolves  itself  into  this: 
Could  the  Legislature  by  the  supplement  of 
April  16,  1908  (P.  L.  p.  605),  transfer  from 
the  state  sewerage  commission  to  the  state 
board  of  health  the  right  to  enforce  the  pro- 
visions of  the  original  act  to  which  it  was  a 
supplement,  and  which  original  act  clothed 
the  state  sewerage  commission  with  the  pow- 
er sought  to  be  enforced  in  this  suit  by  the 
state  board  of  health?  I  think  it  could,  and 
for  this  reason:  While  the  Constitution  (ar- 
ticle 4,  S  7,  pi.  4)  provides  that  "every  law 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  Its  title,"  it  was  held  in 
Onderdonk  t.  Plainfleld,  42  N.  J.  Law,  480, 
that: 

"The  leadinir  subject  of  a  statute  should  be 
fairly  expressed  in  the  title,  but  the  means  or 
iiiBtruments  by  which  the  general  purpose  is  to 
be  attained,  or  matters  merely  Incidental  to  it, 
are  not  a  necessary  part  of  the  title." 

Although  the  word  "subject"  is  substituted 
for  "object"  in  the  syllabus,  "object"  is  the 
word  Intended,  as  appears  from  an  examina- 
tion of  the  opinion,  and  "object"  is  the  lan- 
guage of  the  constitntional  provision;  but 
this  is  quite  Immaterial,  as  "subject"  and 
"object;"  with  reference  to  this  constitutional 
provision,  have  come  to  be  regarded  as  syn- 
onymous. Sawter  v.  Schoenthal,  83  N.  J. 
Law,  490,  500,  601,  83  Att.  1004.  The  act 
under  consideration  In  Onderdonk  t.  Plain- 
fleld was  entitled: 

"An  act  to  lay  out  and  open  streets  in  the 
township  of  North  Plainfleld,  in  the  county  of 
Somerset,  and  in  the  city  of  Plainfleld,  m  the 
county  of  Union." 

The  act  provided  for  its  being  carried  Into 
effect  through  the  instrumentality  of  certain 
commissioners.  This  was  in  the  body  of  the 
act;  no  mention  of  the  commissioners — the 
instrumentality  for  carrying  out  the  act — 
being  made  in  the  title.  The  Supreme  Court 
said,  at  page  483  of  42  N.  3.  Law: 
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"It  was  therefore  manifest  to  all  that  the  ob- 
ject sought  could  only  be  gained  through  the 
creation  of  new  instramentalitiea,  and   the  ex- 

Sression  of  a  purpose  of  enabling  streets  to  be 
lid  necessarily  implied  the  adoption  of  new 
machinery.  These  were  merely  incidental  to 
the  general  object  of  the  act." 

lA  Bumsted  v.  Govern,  47  N.  J.  Law,  368, 
at  page  373,  1  Atl.  835,  at  page  838,  Mr.  Jus- 
tice Dixon,  speaking  for  the  Supreme  C!ourt, 
said: 

"The  constitutional  provision  is  that  'every 
law  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title.'  It  is  not  necessary 
to  review  the  numerous  decisions  involving  the 
application  of  this  and  similar  clauses.  It  is 
on  all  hands  agreed  that  its  purpose  is  to  re- 
quire the  title  of  a  bill  to  be  such  as  will  in- 
form the  public  and  the  members  of  the  Legisla- 
ture of  the  object  of  the  enactment,  and  that 
this  purpose  is  accomplished  when  the  title  fair- 
ly indicates  the  general  object,  although  it  does 
not  indicate  the  means  or  methods  of  attaining 
this  object." 

And  again  on  page  374  of  47  N.  T.  Law,  on 
page  839  of  1  Atl.: 

"The  question  then  is  whether  this  title  was 
fairly  adapted  to  apprise  the  public  and  the 
members  of  the  Legislature  of  the  general  ob- 
ject of  the  law.  I  think  it  clearly  was.  •  •  • 
That  was  the  general  object  of  the  act,  and 
that  alone  was  necessary  to  be  expressed  in  the 
title.  For  the  particular  method  of  reaching 
the  end  every  one  was  legally  bound  to  examine 
the  body  of  the  statute." 

To  the  same  effect  are  State  t.  Town  of 
Union,  S3  N.  J.  Law,  350,  Johnson  v.  Asbury 
Park,  68  N.  J.  Law.  604, 33  AtL  850,  and  Drew 
T.  West  Orange,  64  N.  J.  Law,  481,  45  Atl. 
787. 

Now,  if  it  is  only  necessary  to  express  the 
general-  object  of  a  statute  in  its  title,  and 
that  in  expressing  it  It  Is  not  necessary  to 
indicate  the  means  or  method  of  attaining 
that  object,  or  name  the  instrumentality  for 
carrying  it  out,  then,  surely^  even  if  such 
minor  or  Incidental  matters  are  included  in 
the  title  of  a  given  statute,  they  cannot  oper- 
ate to  deprive  the  Legislature  of  its  power 
to  amend  the  given  act,  in  reference  to  those 
minor  and  incidental  matters,  through 
amendments  of,  and  supplements  to,  the  orig- 
inal act,  appropriately  reciting  that  act's 
title. 

Let  me  illustrate:  If  the  act  under  consid- 
eration bad  been  entitled  "An  act  to  prevent 
the  pollution  of  the  waters  of  this  state,"  and 
stopped  there.  It  would  have  been  Just  as  effi- 
cacious for  the  attainment  of  the  legislative 
purpose  as  the  title  which  was  adopted  con- 
taining these  superadded  words,  "by  the  es- 
tablishment of  a  state  sewerage  commission, 
and  authorizing  the  creation  of  sewerage  dis- 
tricts and  district  sewerage  boards,  and  pre- 
scribing, defining  and  regulating  the  powers 
and  duties  of  such  commission  and  such 
boards."  If  the  short  title  Just  suggested  had 
been  employed,  and  in  the  body  of  the  act 
alone  bad  provision  been  made  for  the  in- 
strumentality for  carrying  out  the  act,  name- 
ly, the  creation  of  the  state  sewerage  commis- 
sion, then  surely  that  instrumentality  could 
have  been  changed  by  the  abolition  of  that 


commission  and  the  devolution  of  its  powers 
upon  the  state  board  of  health  by  an  act 
which  could  have  been  entitled  "A  supple- 
ment to  an  act  entitled  'An  act  to  prevent  the 
pollution  of  the  waters  of  this  state.' "  It 
Is  no  answer  to  say  that  because  the  legisla- 
ture chose  to  embrace  in  the  title  of  the  orig- 
inal act  a  description  of  the  instrumentality 
through  which  its  general  purpose  was  to  be 
carried  out,  therefore  in  any  amendment, 
having  for  its  object  a  change  of  that  Instru- 
mentality, it  would  be  necessary  to  express 
the  particular  change  in  the  title  of  the 
amending  act,  because  the  Instrumentality 
originally  created  was  described  in  the  origi- 
nal title;  for  this  reason,  and  it  is  all-suffi- 
cient: That  no  such  trammel  rests  upon  the 
Legislature,  unless  it  is  to  be  found  in  a  man- 
date of  the  Constitution,  and  there  is  none 
such. 

Anciently  statutes  bad  no  titles  and  the 
practice  of  preflxing  them  to  acts  of  tbe  Eng- 
lish Parliament  probably  commenced  in  the 
reign  of  Henry  III  (State  t.  Town  of  Union, 
supra);  and  doubtless  they  might  be  omitted 
from  legislative  bills  in  this  state  but  for  the 
constitutional  provision  that  the  object  of 
every  act  shall  be  expressed  in  its  title. 

A  case  quite  in  point  is  that  of  Drew  t. 
West  Orange,  supra.  There  the  act  whose 
constitutionality  was  attacked  was  entitled^ 
"An  act  authorizing  the  Inhabitants  of  town-' 
ships  to  purchase  or  erect  a  building  for 
township  purposes."  3  Gen.  St  1895,  p.  3646. 
And  Mr.  Justice  Dixon,  speaking  for  the  Su- 
preme Court,  said  (64  N.  J.  Law,  at  page  482, 
45  Aa  at  page  787): 

''The  second  objection  is  that  the  title  of  the 

act  does  not  constitutionally  express  tbe  object 
of  the  law,  since  the  title  states  that  the  in- 
habitants arc  to  be  authorized  to  purchase,  etc., 
while  in  the  body  of  the  act  they  are  only  em- 
powered to  authorize  the  township  committee  to 
purchase,  etc.  We  think  the  object  of  the 
law  is  correctly  expressed  in  the  title,  the  fea- 
ture of  the  act  above  adverted  to  merely  pointing 
out  the  agency  through  which  tbe  authority 
delegated  to  the  inhab^ants  shall  be  exercised." 

In  that  case  it  will  be  observed  the  gen- 
eral object  expressed  in  the  title  was  to  au- 
thorize the  inhabitants  of  townships  to  ac- 
quire buildings  for  township  purposes.  In 
the  title  the  inhabitants  of  the  townships 
were  the  agency  or  instrumentality  describ- 
ed as  having  power  to  make  the  acquisition. 
In  the  body  of  the  act  quite  another  agency 
or  Instrumentality  was  set  up,  namely,  town- 
ship committees,  after  authorization  by  the 
Inhabitants  of  the  townships.  This  title  was 
held  good  because  the  Supreme  Court  did  not 
regard  the  description  of  the  agency  to  carry 
out  the  object  of  tbe  act  as  necessary  to  be 
stated  In  the  title,  and  it  seems  to  me,  held 
in  effect  that  the  agency  might  be  incorrectly 
described  in  tbe  title,  because,  in  that  case 
the  fair  intendment  of  the  language  used  in 
the  title  was  to  point  out  the  inhabitants  of 
townships  (in  their  collective  capacity  in  town 
meetings,  doubtless)  as  the  agency  authorized 
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to  purchase  or  erect  townsblp  bolldlngs,  when 
in  fact  In  the  body  of  the  act  those  agencies 
were  only  authorized  to  eftectnate  the  object 
of  the  law  by  delegating  authority  to  another 
Instrumentality. 

[1]  To  sum  it  up:  On  this  head  of  the  ar- 
gument I  deduce  the  rule  to  be  that  when  in 
an  act  of  the  Legislature,  which  can  consti- 
tutionally have  but  one  object,  and  that  ob- 
ject must  be  expressed  in  the  title,  superadd- 
ed words  are  Inserted  in  the  title,  describing 
instrumentalities  and  other  minor  or  Inciden- 
tal matters,  such  words  cannot  operate  to 
foreclose  the  Legislature  from  afterwards 
amending  the  body  of  the  act  in  such  a  way 
as  to  affect  those  instrumentalities,  minor 
and  incidental  matters,  under  aJid  by  a  title 
which  expressly  amends  the  original  act  ap- 
propriately reciting  its  title.  In  other  words, 
because  an  act  in  Its  title  expresses  objects 
minor  and  incidental  to  its  general  object,  it 
cannot  thereby  raise  those  minor  and  inci- 
dental matters  to  the  dignity  and  Importance 
of  the  main  object,  so  as  to  restrain  and  lim- 
it the  Legislature  from  dealing  with  that  act 
by  way  of  amendment  or  supplement  relating 
to  those  minor  and  incidental  matters,  unless 
they,  too,  be  mentioned  tn  the  title  of  the  lat- 
er act,  and  thus  create  a  constitutional  re- 
striction which  does  not,  in  fact  exist. 

In  tills  case  I  think  I  may  pertinently  para- 
phrase the  remarks  of  Mr.  Justice  Swayze, 
speaking  for  the  Court  of  Errors  and  Appeals 
In  Sawter  y.  Schoenthal,  supra,  88  N.  J.  Law, 
499,  at  page  603,  83  Ati.  1004,  at  page  1005, 
and  say:  Every  one  must,  according  to  our 
legal  maxim,  be  presumed  to  know  that  an 
act  of  the  Legislature  constitutionally  can 
bare  but  one  object,  and  that  that  object 
most  be  expressed  in  Its  title,  but  that  if 
minor  and  incidental  matters  are  expressed 
in  the  title  they  cannot  be  held  to  restrict 
the  lawmaking  body  in  legislating  with  refer- 
ence to  those  minor  or  incidental  matters  in 
snbseqnent  acts,  amending  or  supplementing 
the  original  act  by  reference  to  its  original 
title  only,  without  expressing  in  the  title  of 
the  amending  or  supplementing  act  the 
change  proposed  to  be  made  with  reference 
to  those  minor  and  incidental  matters.  With 
this  knowledge  no  one  could  help  inferring 
that  the  object  of  the  sapplement  of  April 
16, 1908  (P.  L.  p.  605),  was  to  probably  change 
some  minor  or  incidental  proTlslon  of  the 
original  act,  and,  possibly,  the  instrumental- 
ity through  which  it  was  to  be  enforced,  al- 
though that  object  was  not  expressed  in  the 
title  of  the  supplement 

Ifr.  Jnstlce  Swayze  goes  on  to  remark  that 
In  the  known  state  of  the  law  with  which  he 
was  dealing  the  title  of  the  act  then  under 
consideration  gave  qotice,  not  only  of  its 
Immediate  object  clearly  expressed,  but  of 
Its  ultimate  object  clearly  Implied.  I  can- 
not paraphrase  this  observation  in  the  case 
at  bar  for  want  of  analogous  facts,  nor  is 
it  necessary.  A  supplement  in  a  certain 
sense  gives  no  intimation  of  its  object    It 


is  expressed  to  be  a  supplement  to  the  origi- 
nal act,  reciting  the  title  of  that  act  The 
only  notice  contained  in  the  title  of  a  supple- 
ment is  that  something  germane  to  the  origi- 
nal act  is  therein  enacted.  Now,  as  we  have 
seen  in  Drew  v.  West  Orange,  the  title  of  an 
original  act  may  incorrectly  describe  a  minor 
or  incidental  matter  contained  in  the  body 
of  the  act,  namely,  the  instrumentality 
through  which  the  act  itself  is  to  be  effectu- 
ated and  carried  out  By  analogy,  the  origi- 
nal act  "to  prevent  the  pollution  of  the 
waters  of  this  state  by  the  establishment 
of  a  state  sewerage  commission,"  etc.,  might 
as  lawfully  have  provided  for  the  carrying 
out  of  the  object  of  the  act,  namely,  the  pre- 
vention of  pollution,  by  making  the  state 
board  of  health  the  instrumentality  for  carry- 
ing it  out,  instead  of  the  state  sewerage  com- 
mission, although  the  state  ^we^age  com- 
mission, and  not  the  state  board  of  health, 
was  mentioned  In  the  title,  at  least  so  far 
as  any  constitutional  requirement  is  concern- 
ed. The  general  object  of  the  act  (to  prevent 
I)ollntion  of  the  waters  of  the  state)  b^ng 
expressed  In  the  title,  the  language  in  the 
title,  pointing  out  the  agency  through  which 
the  delegated  authority  should  be  exercised, 
expressing  something  merely  incidental,  was 
unnecessary,  and,  although  expressed  in  the 
title,  its  presence  there  could  not  control  or 
restrict  the  enacting  clauses.  Again,  the 
general  object  of  the  act  being  expressed  in 
the  title,  namely,  to  prevent  the  pollution  of 
the  waters  of  this  state,  all  persons  inter- 
ested in  that  subject  would  be  obliged  to  look 
at  the  enacting  clauses  to  see  what  provisions 
were  made  for  carrying  the  act  into  efTect 
(quite  aside  from  the  Instrumentality  creat- 
ed), and  it  CQuld  make  no  difference  to  them 
if  they  found  that  the  Legislature  had,  in 
the  body  of  the  act  departed  from  its  gratui- 
tously expressed  Intention  with  reference  to 
the  instrumentality  for  effectuating  its  ob- 
jects as  expressed  in  the  title,  that  being 
minor  and  Incidental  to  the  general  and 
paramount  object,  which  was,  I  repeat  the 
prevention  of  the  pollution  of  the  waters  of 
this  state,  no  matter  how ;  and  they  would  b» 
cbarged  with  knowledge,  too,  even  if  they  did 
not  look  into  the  act,  that  the  (Legislature 
might  make  such  departure  from  expressed 
intention  between  title  and  enacting  clauses, 
in  a  minor  matter,  one  not  referable  to  the 
general  object,  or  at  least  not  necetsarlly  in- 
volved in  it 

[2]  Holding,  as  I  do,  that  the  supplement 
of  April  16,  1908,  is  valid  and  efficacious  to 
transfer  from  the  state  sewerage  commis- 
sion to  the  state  board  of  health  the  right 
to  enforce  the  provisions  of  the  origi- 
nal act  to  prevent  the  pollution  of  the  waters 
of  this  state,  it  is  unnecessary  to  decide 
whether  the  act  approved  April  17, 19(10  (P.  L. 
p.  215)  to  change  and  amend  the  title  and 
body  of  the  supplement  of  April  16,  1008, 
which  act  of  1909  also  vests  in  the  state 
board  of  health  the  powers  and  duties  there- 
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tofore  Tested  In  the  state  sewerage  commis- 
sion, constitutionally  affected  tbe  change  con- 
tended for  by  the  complainant  For  the 
same  reason  It  Is  nnnecessai;  to  decide 
whether  the  same  result  was  accomplished 
by  the  act  of  April  1,  1912  (P.  L.  p.  547),  to 
also  amend  the  title  of  the  original  a<^  so 
that  the  same  shall  Indicate  the  object  of 
the  act  to  vest  In  the  state  board  of  health  all 
the  powers  and  duties  theretofore  exercised 
by  the  state  sewerage  commission.  It  would 
seem  that  these  last-mentioned  acts  of  1909 
and  1912  were  passed  because  of  some  doubt 
a§  to  the  validity  of  the  title  of  the  supple- 
ment of  1908  so  far  forth  as  changing  the 
instrumentality  to  enforce  the  principal  ob- 
ject of  the  original  act  was  concerned. 
Whether  so  or  not,  I  think  the  doubts,  If 
they  existed,  w^re  illusory;  but.  If  not,  tbe 
transfer  of  power  by  one  or  the  other,  or 
both,  of  these  acts  (1909  and  1912)  may  be 
saved  upon  the  doctrine  enunciated  by  the 
Court  of  Errors  and  Appeals  in  Sawter  r. 
Schoenthal,  supra.  But  that  question,  also, 
it  is  unnecessary  to  decld& 

The  defendant  contends  that,  quite  irre- 
spective of  the  question  just  considered,  the 
complainant  is  Impotent  to  enforce  the  stat- 
ute against  It  because  the  legislation  in  ques- 
tion does  not  extend  to  and  comprehend  the 
Delaware  river.  The  act,  as  has  been  ob- 
served, Is  "one  to  prevent  the  pollution  of 
the  waters  of  this  state."  These  words  are 
in  the  title  and  body  of  the  act  In  the  sup- 
plement of  1907  (P.  U  p.  360)  giving  author- 
ity to  bring  an  injunction  suit,  it  is  provided 
in  section  8: 

"  'Waters  of  this  state,'  as  used  in  this  act 
and  the  act  to  which  this  is  a  supplement,  shall 
include  the  ocean. and  its  estuaries,  all  springs, 
streams  and  bodies  of  surface  or  ground  water, 
whether  natural  or  artificial,  within  tbe  bound- 
aries of  this  8tat«  or  subject  to  its  jurisdic- 
tion." 

Chancellor  Ronyon  held  In  Attorney  Gen- 
eral V.  Delaware  &  Bound  Brook  B.  B.  Co., 
27  N.  J.  Bq.  1: 

"The  Delaware  river  became,  by  conquest,  the 
boundary  between  the  states  of  New  Jersey  and 
Pennsylvania ;  and,  being  such,  and  the  original 
property  being  in  neither  of  them,  and  there 
being  no  convention  between  them  in  regard  to 
it  when,  in  1783,  the  King  of  Great  Britain 
relinquished  all  claims  to  government,  propri- 
etary, and  territorial  rights  in  the  United  States, 
each  state,  by  the  rule  of  international  law,  had 
dominion  to  the  middle  of  the  stream." 

And  also: 

"New  Jersey  has  no  Jus  privatum  in  the  soil 
of  the  Delaware  river  above  tide  water;  that 
Is  in  the  riparian  owners,  subject  to  the  pablic 
easement  of  navigation,  and  to  such  regulations 
by  the  Legislature  of  the  waters  as  the  public 
right  of  navigation  may  require.  As  to  the 
jurisdiction  and  power  of  the  state  over  it,  the 
river  above  tide  water  is  to  be  regarded  as  a 
navigable  stream." 

[3]  This  is  a  direct  decision  to  the  effect 
that  New  Jersey  controls  the  Delaware  river 
to  tbe  middle  of  that  stream.  This  case  was 
affiinued  by  the  Court  at  Errors  and  Appeals 


(27  N.  J.  Slq.  6S1),  tbe  third  syllabaB  laying 
It  down  that: 

"The  bed  of  the  Delaware  river  above  tide 
water,  from  the  easterly  bank  ad  filom  mediimi 
aquae,  passed  by  the  grant  from  Charles  II,  to 
the  Duke  of  York,  dated  March  12,  1664,  and 
is  private  property." 

And  In  the  opinion,  Mr.  Justice  Dixon, 
spealdng  for  that  court,  said,  at  page  641 
of  27  N.  J.  Bq.: 

"Of  this  class,  then,  la  tiie  Delaware  river 
above  the  tide;  the  title  to  the  bed  is  in  the 
private  owner,  but  is  subject  to  the  paramount 
public  right  to  use  the  river  as  a  common  high- 
way, in  which  is  included  the  right  to  so  con- 
trol and  change  the  bed  as  to  preserve  and  bn- 
prove  tbe  navigability  of  the  water." 

If,  then,  while  the  title  to  die  bed  of  the 
Delaware  river  above  tide  water  is  in  the 
private  riparian  owners,  subject  to  the  para- 
mount pablic  right  of  user,  that  use  can  as 
well  be  directed  toward  purification  of  the 
stream  as  to  control  for  the  purpose  of  navi- 
gation. 

Wilson,  Attorney  Qeneral,  t.  Hudson  Coun- 
ty Water  Co.,  76  N.  J.  Eq.  643,  76  Aa  560, 
was  a  case  dealing  with  the  state's  owner- 
ship of  land  lying  under  tide  water,  bnt  holds, 
upon  authority,  that  this  ownership  extends 
to  arms  of  the  sea  within  its  boundaries  and 
to  the  center  of  waters  which  are  the  bound- 
ary line  between  this  state  and  New  York  (76 
N.  J.  Eq.  647,  76  AtL  560).  It  of  course  fol- 
lows that  where  this  state  does  not  own,  but 
controls,  waters  within  its  boundaries,  aa  in 
the  case  of  nontidal  waters,  control  extends 
ad  filum  medium  aquK  to  all  waters  dividing 
this  from  any  other  state.  And  such  is  the 
situation  at  Phllllpsburg  within  this  state, 
situate  as  it  is  on  the  east  bank  of  the  Dela- 
ware river  above  tide  water.  This  holding  is 
not  Inconsistent  with  any  of  the  provisions 
of  the  compact  of  1783  between  the  states  of 
New  Jersey  and  Pennsylvania  settling  juris- 
diction over  the  Delaware  river.  4  Gomp.  St. 
1910,  p.  6368.  It  was  expressly  decided  by 
ttiis  court  in  Attorney  General  v.  Delaware 
&  Bound  Brook  B.  B.  Co.,  27  N.  J.  Eq.  631, 
supra,  that  the  objects  and  purposes  of  the 
compact  were  merely  to  secure  the  adminis- 
tration of  justice  and  the  use  of  the  river 
as  a  public  highway,  the  provisions  for  con- 
current jurisdiction  having  reference  to  the 
former  only,  and  were  a  mere  police  regula- 
tion. This  holding  was  in  no  vrise  modified 
in  the  Court  of  Errors  and  Appeals.  See  Id., 
27  N.  J.  Eq.  631. 

The  language  of  Chancellor  Bnnyon  on 
this  particular  question  in  the  Delaware  & 
Bound  Brook  R.  R.  Case  is  so  lUumlnatlve 
and  dispositive  of  It  that  I  feel  justified  in 
quoting  from  his  remarks  at  some  lengtb. 
He  said  (27  N.  J.  Eq.  at  page  12  et  seq.): 

"In  1817,  differences  arose  between  the  states 
in  regard  to  wine  dams  And  obstructions  placed 
in  the  river  on  the  New  Jersey  side  by  riparian 
owners,  of  which  Pennsylvania  complained  on 
the  ground  that  they  were  injurious  to  the  nav- 
igation. The  report  of  a  committee  of  the  Gen- 
eral Assembly  of  this  state  to  that  body  on  the 
subject  is  evidence  of  the  constraction  which 
had  been  pat  upon  the  compact  of  1783.     It 
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was  presented  by  the  chairman,  laaac  B.  Wil> 

liamson,  and  it  distinctly  asserts  the  right  of 
each  state  to  authorize,  without  the  concurrence 
of  the  other,  the  erection  of  mills  and  wing 
dams  on  its  own  shores,  and  within  its  own  ju- 
risdiction, not  injurious  to  navigation.  Min.  of 
Assembly  of  1S17.  And  still  further,  the  com- 
missioners appointed  by  this  state  to  settle,  in 
conjunction  with  those  appointed  by  Pennsyl- 
Tania.  the  differences  above  mentioned,  were 
William  B.  Pennington,  David  Thompson,  and 
Elliot  Tucker.  In  their  first  written  commu- 
nication, dated  September  16,  1817,  to  the  com- 
missioners of  Pennsylvania,  they  say:  'It  ai>- 
pears  to  na  that  the  respective  Legislatures  of 
Pennsylvania  and  New  Jersey,  notwithstanding 
the  agreement  of  1783,  have  a  right  to  give 
their  assent  to,  and  to  regulate  by  law,  the 
erection,  on  their  respective  shores,  of  all  use- 
ful piers,  docks,  wharves,  banks,  and  even  mill- 
dams,  or  other  buildings  for  the  beneficial  use 
of  the  respective  shores,  but  that  in  the  exer- 
cise of  this  authority  they  are  bound,  as  well 
by  public  law  as  by  the  agreement  of  1783,  to 
preserve  the  navigation  of  the  river.  We  con- 
sider the  agreement  of  1783  nothing  more  than 
a  declaration  that  the  river  Delaware,  within 
the  limits  prescribed,  then  was,  and  shoold  con- 
tinue to  be,  a  pubhc  navigable  river,  in  con- 
tradistinction to  a  private  river,  and  that  it 
must  be  subject  to  the  same  law  as  all  other 
public  navimble  rivers  that  are  deemed  public 
highways.  We  apprehend  it  to  he  a  mistaken 
opinion,  however  extensively  it  may  have  spread 
itself,  that  the  whole  bed  of  the  river  is  sacred, 
and  cannot  be  touched  without  a  violation  of 
the  rights  of  the  state  we  represent  The  soil 
of  the  river  to  the  midway  thereof,  at  least  at 
and  above  the  falls  of  Trenton,  if  not  below, 
is  vested  by  law  in  the  owners  of  the  adjoin- 
ing land.  It  is  true  the  same  principle  of  law 
that  vests  this  private  right  in  the  owners  of 
the  adjacent  sou  alao  vests  in  the  public  the 
rights  of  unobstructed  navigation.  We  admit 
that  this  private  right  must  be  so  exercised  as 
not  to  injure  the  public  right  of  navigation.  It 
is  not  every  erection  on  the  bed  of  the  river 
that  becomes  a  nuisance,  and  is  to  be  construed 
as  a  violation  of  the  agreement  of  1788 ;  if  this 
was  the  case,  all  the  piers  and  docks  erected  in 
the  river  must  be  destroyed.  Docks  and  wharves 
jodicionsly  placed  on  the  river,  are  useful  to 
commerce;  in  which  case  they  are  innocent 
and  lawful  erections.  But,  should  they  become 
so  far  extended  as  to  obstruct  navigation,  they 
would  become  public  nuisances,  be  unlawful, 
and  liable  to  prostration.  We  apply  the  same 
reasoning  to  milldams,  and  other  erections  on 
the  river.  Their  lawfulness  or  unlawfulness 
depends  on  the  fact  whether  they  are  or  are  not 
obstructions  to  navigation.    We  have  been  more 

g articular  in  disclosing  our  opinions  on  this 
ead,  that  we  might,  at  one  view,  enable  you 
to  understand  the  reasoning  that  led  to  certain 
legislattve  acts  of  New  Jersey  relative  to  wing- 
dams.' 

"The  commissioners  close  a  subsequent  com- 
munication to  the  commissioners  of  Pennsyl- 
vania, dated  September  17,  1817,  as  follows: 
'Whether  the  English  doctrine,  conferring  the 
bed  of  the  river  to  the  middle  thereof,  on  the 
owners  of  the  adjacent  soil,  is  adopted  in  this 
country  or  not  is  a  question  wholly  immaterial 
in  the  present  inquiry.  Whether  it  is  in  the 
owners  of  the  adjoining  land,  the  representa- 
tives of  the  original  proprietors,  or  the  state, 
is  a  question  to  be  settled  In  each  state  by  the 
laws  thereof,  and  has  no  bearing  on  the  subject 
under  investigation.  It  is  sufficient  that  it  is 
in  one  or  anotiier  of  them.  We  contend  that  the 
agreement  of  1783  did  not  touch  the  soil,  but 
was  confined  to  questions  of  jurisdiction  and 
navigation,  and  that  the  bed  of  the  Delaware 
river  to  the  midway  thereof,  from  the  first  set- 
tlement of  the  country  to  this  hour,  hag  belong- 
ed to  the  state  of  New  Jersey,  or  some  of  the 


dtUena  thereof;  and  tliat  the  commonwealth 
of  Pennsylvania  never  had,  and,  as  we  believe, 
never  pretended  to  have,  any  title  thereto.' 

"It  appears  from  these  public  documents, 
which  respectively  have  the  sanction  of  two  emi- 
nent names  of  the  past  generation,  the  first  Gov. 
Pennington  and  Qov.  Williamson,  that  36  years 
after  the  making  of  the  compact  the  theory  of 
joint  ownership  of  the  river  was  not  entertain- 
ed b^  this  state,  and  was  not  regarded  as  an 
implication  from  the  compact.  It  has  never 
been  recognized  since  then.  The  act  of  March 
1,  1820,  to  'prevent  obstructions  to  the  navi- 
gation of  the  river  Delaware*  (Rev.  Laws,  708) 
cited  in  support  of  it,  does  not  recognize  it  The 
objects  and  purposes  of  the  compact  were  mere- 
ly to  secure  the  administration  of  justice,  and 
to  secure  to  the  contracting  parties  the  use  of 
the  river  as  a  public  highway.  The  provision 
for  concurrent  jurisdiction  had  reference  to  the 
former  only.  It  was  a  police  regulation  merely, 
and  gave  to  neither  of  the  states  any  dominion 
or  authority  whatever,  over,  or  right  in,  or 
control  of,  that  part  of  the  soil  of  the  river 
which,  by  the 'law  of  nations,  belonged  to  the 
other.  The  construction  put  by  the  Court  of 
Appeals  of  New  York,  in  People  v.  Central  Rail- 
road Co.  of  New  Jersey,  42  N.  T.  283,  upon  the 
compact  made  in  1833,  between  this  state  and 
the  state  of  New  Xork  ^ix.  Dig.  [4th  Ed.]  p. 
i>b6),  is  in  point  By  the  third  article  of  that 
compact  it  was  declared  that  New  York  should 
have  and  enjoy  exclusive  jurisdiction  of  and  over 
all  the  waters  of  Hudson  river  lying  west  of 
Manhattan  Island,  and  to  the  south  of  the  mouth 
of  Spuytenduyvel  creek,  and  of  and  over  the 
lands  covered  by  the  said  waters,  to  the  low- 
water  mark  on  the  westerly  or  New  Jersey  side 
thereof,  subject  to  certain  designated  rights  of 
property  and  jurisdiction  of  New  Jersey,  among 
which  was  the  exclusive  right  of  property  in 
the  land  under  water  lying  west  of  the  middle 
of  the  bay  of  New  York,  and  west  of  the  mid- 
dle of  that  part  of  Hudson  river  which  lies  be- 
tween Manhattan  Island  and  New  Jersey,  and 
exclusive  Jurisdiction  of  and  over  the  wharves, 
docks,  and  improvements  made,  or  to  be  made, 
on  the  shores  of  this  state,  ana  of  and  over  all 
vessels  aground  on  the  snore,  or  fastened  to 
any  such  wharf  or  dock,  except  that  such  ves- 
sels were  to  be  subject  to  the  quarantine  or 
health  laws  of  New  York.  The  suit  was  brought 
by  the  Attorney  General,  in  behalf  of  the  state, 
to  abate  as  nuisances,  and  cause  the  removal  of 
certain  wharves,  bulkheads,  piers,  and  railroad 
tracks,  and  other  erections  which  the  defend- 
ants had  placed  in  Uie  harbor  of  New  Yoric,  and 
extending  into  the  harbor  and  the  Hudson  riv- 
er about  a  mile  from  the  New  Jersey  shore. 
The  complaint  claimed  that  the  erections  were 
within  the  limits  and  jurisdiction  of  New  York, 
and  were  an  obstruction  to  navigation,  and  in- 
jurious to  the  public  health,  and  were  construct- 
ed without  lawful  authority.  They  were  all 
placed  on  the  west  of  the  designated  boundary- 
line.  It  was  held  that  the  jurisdiction  conferred 
npon  New  York  over  the  waters  of  the  river 
and  ba^  was  a  qualified  and  limited  jurisdiction, 
for  police  and  sanitary  purposes,  and  to  promote 
the  interests  of  commerce  In  the  use  and  navi- 
gation of  those  waters,  and  was  not  designed 
to  confer  or  create  control  over  the  lands  or 
domains  of  New  Jersey,  or  to  give  to  New  York 
any  right  to  interfere  with  the  complete  politi- 
cal or  governmental  jurisdiction  of  this  state,  as 
a  sovereign  state,  of  and  over  her  own  soil,  and 
its  appurtenances,  and  of  and  over  every  de- 
scription of  property  of  any  appreciable  value, 
within  her  territorial  limits. 

"The  appositeness  of  the  conclusion  expressed 
in  that  case  to  the  case  now  under  considera- 
tion will  be  all  the  more  noticeable  when  it  is 
observed  that  b^  the  compact  just  referred  to, 
enclutive  jurisdiction  was  given  to  New  York, 
not  only  over  the  waters,  tut  over  the  landt  cov- 
ered by  the  watert,  while,  by  the  compact  witb 
Pennsylvania,  concurrent  Jurisdiction  is  given 
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to  the  contracting  parties,  and  snch  jurisdic- 
tion  is  exprettly  confined  to  the  toatert. 

"The  compact  of  March  28,  1785,  between 
Maryland  and  VirKinia,  among  other  things, 
provides  that  the  Potomac  river  shall  be  con- 
sidered as  a  common  highway  for  the  purposes 
of  navigation  and  commerce  to  the  citizens  of 
those  states,  and  of  the  United  States,  and  to  all 
other  persons  in  amity  with  Maryland  and  Vir- 
ginia, trading  to  or  from  either  of  those  states; 
and  it  establishes  concurrent  jurisdiction  in 
those  states  over  that  river,  and  provides  for 
concurrent  legislation,  also  for  the  preservation 
of  fish,  and  for  the  performance  of  quarantine, 
and  Iceeping  open  the  channel  and  navigation 
by  preventing  the  throwing  oat  of  ballast,  or 
mailing  any  other  obstruction.  Laws  of  Mary- 
land, 178a,  c.  1.  It  has  been  held  that  the 
compact  was  confined  exclusively  to  matters  of 
jurisdiction  and  navigation,  and  left  the  terri- 
torial rights  of  the  parties  to  it  untouched.  Bin- 
ney's  Case,  2  Bland  (Md.)  99,  126,  127. 

"The  compact  of  1783,  gives  no  jurisdiction  to 
Pennsylvania  over  the  soil  of  the  Delaware  with- 
in the  territorial  limits  of  this  state,  nor  does 
it  confer  on  her  any  right  therein." 

As  power  to  conserve  the  potable  waters 
of  the  river  Delaware  by  legtslatlon,  enforce- 
able on,  in,  and  under  tlie  waters  flowing 
within  the  boundary  and  subject  to  the  juris- 
diction of  the  state  of  New  Jersey,  was 
not  Inclnded  in  the  enumeration  of  rights, 
to  be  exercised  conjointly  by  the  states  of 
N6w  Jersey  and  Pennsylvania  In  the  compact 
of  1783,  that  power  was  retained  by  this 
state  by  as  clear  an  Implication  as  though 
it  was,  by  express  language,  so  reserved  in 
the   pact 

It  is  Idle  for  the  defendant  to  ask  of  what 
avail  it  would  be  to  stop  the  town  of  Phlllipa- 
burg  from  discharging  its  sewage  tn  the 
Delaware,  when  the  sewage  of  the  city  of 
Easton  opposite,  and  the  polluting  flow  of 
the  Lehigh,  are  discharged  into  the  same 
stream  In  the  same  locality. 

[4]  Vice  Chancellor  Stevens,  said,  in  con- 
strulng  a  similar  statute,  in  State  Board  of 
Health  v.  Diamond  Mills  Paper  Co.,  63  N.  J. 
Eq.  Ill,  at  page  117,  SI  AtL  1019,  at  page 
1022: 

"The  language  here  used  is  plain  and  unam- 
biguous. The  prohibition  is  against  placing  in 
the  water  of  the  river  anywhere  above  the 
point  from  which  the  city  obtains  its  supply  any 
factory  refuse  which  will  either  impair  or  tend 
to  impair  its  quality.  If,  at  the  place  of  dis- 
, charge^  the  factory  refuse  put  into  the  river  im- 
pairs it,  or  even  tends  to  impair  it,  the  prohil>- 
ited  act  is  done." 

And  I  said,  when  vice  chancellor,  in  State 
7.  Town  of  PhUlipsburg,  71  AtL  760,  762: 

"Because  Easton  is  polluting  the  river  much 
more  than  Phillipsburg  (which  is  regrettable) 
is  no  ground  for  denying  an  injunction,  even 
if  the  issuance  of  the  writ  would  be  'futile  or 
inequitable,'  as  claimed  by  the  defendant.  The 
act  in  question  has  been  construed  in  this  court, 
and  held  to  extend  to  a  case  of  refuse  which 
will  impair,  or  tend  to  impair,  the  quality  of  the 
water"  (citing  State  Board  of  Health  v.  Dia- 
mond Mills  Paper  Co.,  supra). 

The  authority  given  to  the  state  sewerage 
commission  (now  vested  in  the  state  board 
of  health)  In  the  act  which  is  being  pursued 
in  this  case,  authorizes  the  board,  if  it  finds 


that  any  of  the  waters  of  this  state  are  pelng 
polluted  In  such  maimer  as  to  cause  or 
threaten  injury  to  any  of  the  inhabitants 
of  this  state,  either  in  health,  comfort,  or 
property,  to  apply  (after  certain  preliminary 
proceedings)  to  this  court  for  an  injunction 
to  prevent  violation  or  to  enforce  the  pro- 
visions of  the  act  So  that,  as  in  the  statute 
under  consideration  in  the  Diamond  Mills 
Paper  Co.  Case,  th«  injury  need  not  be  ac- 
tual, but  only  threatened.  In  that  case  the 
inhibited  act  was  pollution  by  refuse  which 
would  "impair  or  tend  to  impair  the  quality 
of  the  water,"  and  in  this  case  it  is  if  any 
waters  of  this  state  "are  being  polluted  in 
such  manner  as  to  cause  or  threaten  injury 
to  any  of  the  inhabitants."  Under  neither 
act  does  actual  injury  lutve  to  I>e  demon- 
strated. 

A  word  as  to  the  facts:  The  waters  of 
the  Delaware  river  are  used  by  the  inhabi- 
tants of  this  state  for  potable  purposes,  and 
this  is  so  with  reference  to  the  supply  of 
drinldng  water  at  Trenton.  Volumlnons 
testimony  was  taken,  and  to  my  mind  It 
conclusively  shows  that  if  the  waters  of  the 
Delaware  river  at  Trenton  are  not  polluted 
by  infusion  of  sewage  at  Phillipsburg  in 
such  manner  as  to  cause  injury  to  the  inhab- 
itanU  of  Trenton,  at  least  injury  to  those  in- 
habitants Is  threatened  from  that  pollution, 
and  therefore  the  case,  on  the  facts,  is  brought 
directly  within  the  purview  of  the  statute^ 

The  result  reached  is  that  a  mandatory 
injunction  must  issue  in  accordance  with 
the  prayer  of  the  bill,  to  compel  the  town  of 
Phillipsburg  to  cease  its  unlawful  act  of  pol- 
luting the  waters  of  the  Delaware  river 
by  permitting  sewage  and  other  polluting 
matter  to  flow  therein  from  its  sewerage  sys- 
tems and  drains,  and  to  make  such  disposal 
thereof  as  shall  be  approved  by  the  state 
board  of  health. 


(n  N.  J.  B«.  SM) 
TRENTON  TRUST  ft  SAFE  DEPOSIT  CO. 
V.  MOORE  et  aL 

(Court  of  Chancery  of  New  Jersey.    Aug.  2S, 
1814.) 

1.  Wills  (J  634*)— Vested  Remainders. 

The  primary  direction  of  the  will  to  the 
trustee  on  the  death  of  the  equitable  iife-right 
holder,  to  pay  over  and  convey  the  remainder 
to  U.  and  A.,  in  equal  portions,  being  a  distinct 
and  positive  gift,  absolute  in  terms,  and  uncon- 
ditional that  either  be  then  living,  creates  a 
vested  estate;  it  enabling  them  at  any  time 
the  life  estate  becomes  vacant,  which  ia  a  cer- 
tainty, to  enjoy  the  gift,  and  giving  a  present 
right  of  future  enjoyment;  the  only  uncertain- 
ty being  as  to  whether  they  will  ever  actually 
enjoy  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  1488-1510;   Dec.  Dig.  g  634.»] 

2.  Wills  (S  634*)— Vesting  of  Estatb— Post- 
ponement OF  Payment. 

Postponement  of  time  of  payment  being 
for  the  single  purpose  of  allowing  the  life-right 
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holder  to  enjoy  the  estate,  does  not  make  the 
remainder  contingent. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  148S-1510;    Dec  Dig.  ji  634.»] 

3.  Wills  (J  636*)— Vested  Remaindkbs— Di- 
vestment. 

The  vested  gift  in  remainder  to  H.  and  A. 
is  not  divested  as  to  H.,  by  the  further  condi- 
tional direction  of  the  will  to  turn  over  the 
corpus  of  the  estate,  on  the  death  of  the  life 
tenant  to  A.  and  the  issue  of  H.  if  A.  survives, 
and  H.  predeceases,  the  life  tenant,  where  H. 
leaves  no  issne,  though  predeceasing,  while  A. 
survives,  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1514^1518;    Dec.  Dig.  {  636.*] 

4.  Wills  ({  636*)— Vssted  Reuaindebs— Di- 
vestment. 

The  vested  gift  in  remainder  to  H.  and  A., 
respectively  daughter  and  wife  of  E.,  the  life 
tenant,  is  not  divested  as  to  H.  by  the  further 
conditional  direction  of  the  will  to  turn  over 
the  corpus  of  the  estate,  on  the  death  of  the 
life  tenant,  to  C,  if  E.  dies  without  issue  snr- 
viving  and  survives  A.,  where  be,  though  dy- 
ing after  H.,  and  without  surviving  issues,  pre- 
deceases A. 

[Ed.  Note. — For  other  oases.  »pp  Wills,  Cent. 
Dig.  H  1514-1618;  Dec.  Dig.  «  636.*} 

5.  Wills  ((  636*)— Remaindebs— Poweb  ot 
Sale. 

The  naked  power  of  sale  given  by  a  will  to 
the  trustee  not  being  exercised  till  after  death 
of  a  vested  remainderman,  her  share  of  the  real 
estate  passed  to  her  heir. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  Si  1514-1518;    Dee.  Dig.  {  636.*] 

BUI  by  the  Trenton  Trust  &  Safe  Deposit 
Company,  substituted  trustee,  against  Joseph 
H.  Moore  and  otiiers,  for  instructions.  In- 
structions given. 

James  &  Malcolm  O.  Buchanan,  of  Tren- 
ton, for  complainant  Scott  Scammell,  John 
T.  Temple,  Charles  El  Gommere,  Linton 
Satterthwait,  all  of  Trenton,  and  McDer- 
mott  ft  Enrigbt,  of  Jersey  City,  for  defend- 
ants. 

BACKBS,  V.  C.  The  complainant,  substi- 
tuted trustee  under  the  last  will  and  testa- 
ment of  LyJla  A.  Moore,  deceased,  prays  for 
instructions  and  directions  as  to  the  proper 
course  to  be  taken  in  the  distribution  of 
funds,  which  involves  the  construction  of 
a  portion  of  the  will,  which  reads  as  fol- 
lows: 

"Fourth:  All  the  rest  and  residue  of  my  es- 
tate, both  real  and  personal,  I  give,  bequeath 
and  devise  to  William  S.  Gummere,  of  the  city 
of  Trenton,  in  the  county  of  Mercer  and  state 
of  New  Jersey,  his  heirs,  executors  and  admin- 
istrators, upon  and  for  the  trusts  hereinafter 
mectioned,  that  is  to  say :  upon  trust  that  he 
the  said  William  S.  Gummere  do  and  shall  pay 
over  all  the  rents,  interest,  dividends  and  an- 
nual produce  of  the  said  residue  of  my  real  and 
personal  estate  to  my  beloved  sons  Eckford  and 
Charles  in  equal  shares,  so  long  as  they  shall 
live;  that  upon  the  death  of  my  son  Eckford, 
said  trustee  do  and  shall  assign  and  pay  over 
the  one-half  part  of  the  said  residue  of  my  per- 
sonal ei>tate,  and  convey  the  one-half  part  of  the 
said  residue  of  my  real  estate  to  his  daughter 
Helen  B.  Moore  and  to  his  wife  Annie  S.  Moore, 
in  equal  portions;    and  in  case  his  said  wife 


should  die  during  the  lifetime  of  my  said  son 
Eckford  then  that,  at  the  death  of  my  said  son 
Eckford,  said  trustee  do  and  shall  assign  and 
pay  over  the  said  half  part  of  the  said  residue 
of  my  personal  estate,  and  convey  the  said  half 
part  of  the  said  residue  of  my  real  estate  to  the 
said  Helen  B.  Moore,  daughter  of  my  said  son 
Eckford;  and  in  case  the  said  wife  of  my  said 
son  Eckford  shall  survive  him,  and  his  said 
daughter  shall  die  during  liis  lifetime,  then  that 
at  the  death  of  my  said  son  Eckford,  the  said 
trustee  do  and  shall  assign  and  pay  over  said 
one-half  part  of  the  said  residue  of  my  personal 
estate,  and  convey  the  said  one-half  part  of  the 
residue  of  my  real  estate  to  my  said  son's  said 
wife  Annie  S.  Moore  and  to  the  issue  of  his 
said  daughter  Helen  B.  Moore  in  equal  shares, 
the  one  moiety  thereof  to  the  said  Annie  S. 
Moore  and  the  other  moiety  thereof  to  the  issue 
of  the  said  Helen  B.  Moore;  and  in  case  my 
said  son  Eckford  shall  survive  his  said  wife, 
and  shall  die  without  issue  surviving  him,  then 
that,  at  his  death,  the  said  trustee  shall  assign 
and  pay  over  the  said  one-half  part  of  the 
said  residue  of  my  personal  estate,  and  convey 
the  said  one-half  part  of  the  said  residue  of  my 
real  estate  to  my  son  Charles  and  his  heirs." 

The  trustee  was  authorized  and  empowered 
to  make  sale  of  the  real  estate  at  public  or 
private  sale.  All  of  the  parties  mentioned 
in  the  will  survived  the  testatrix.  Both 
life-right  holders  are  dead.  Charles  Moore 
died  before  Eckford,  without  issue,  testate, 
leaving  his  estate  to  his  widow,  Eliza  A. 
Moore.  Helen  B.  Moore  died  in  the  life- 
time of  Eckford,  her  father,  without  issue 
and  intestate.  /Eckford  Moore  was  sur- 
vived by  his  widow,  Annie  S.,  to  whom  be 
gave  his  estate.  Annie  S.  Moore  has  since 
died  testate,  leaving  her  property  to  her 
dster  Cornelia  V.  Temple.  Lydia  A.  Moore's 
only  heirs,  at  law  and  next  of  kin  at  the 
time  of  her  death  were  her  two  sons.  De- 
scendants of  deceased  brothers  and  sisters 
also  survived  her. 

[1,  2]  The  controversy  relates  to  that 
portion  of  the  estate  which  was  givoi  to 
Helen  B.  Moore,  and  the  propositions  sub- 
mitted for  determination  are  whether  she 
took  a  vested  or  a  contingent  equitable  re- 
mainder— contingent  upon  her  surviving  her 
father — and  if  a  vested  remainder,  whether 
it  was  divested  by  reason  of  the  happen- 
ing of  certain  contingent  events  men- 
tioned in  the  executory  gifts.  The  primary 
direction  to  the  trustee  to  pay  over  and  con- 
vey the  remainder  to  Helen  B.  and  Annie 
S.,  the  daughter  and  the  wife  of  Eckford, 
in  equal  portions,  it  will  be  observed,  is  a 
distinct  and  positive  gift,  absolute  in  terms, 
and  unconditioned  that  either  Helen  or  her 
mother  should  l>e  living  at  the  death  of 
Eckford,  the  equitable  life-right  holder. 
This  disposition  is  such  as  to  have  enabled 
them  at  any  time  the  life  estate  became  va- 
cant, which  was  a  certainty,  to  enjoy  the 
gift  It  gave  a  present  right  of  future  en- 
joyment; the  only  uncertainty  l>eing  as  to 
whether  they  would  ever  actually  enjoy  it 
That  this  creates  a  vested  estate  is  well  set- 
tled. Security  Trust  Co.  v.  Lovett,  78  N.  J. 
Eq.  445,  79  Atl.  616.    It  is  contended  by  some 
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of  the  defendants  that  tbe  remainder  Is  con- 
tingent, because  the  gift  is  to  be  found  only 
In  the  directions  to  the  trustee  to  "assign 
and  pay  over  and  convey"  at  a  future  time. 
It  clearly  appears,  however,  that  the  time 
of  payment  was  postponed  for  tbe  single 
purpose  of  allowing  the  Ufe-rlght  holder  to 
enjoy  the  estate.  If  the  iwstponement  of 
division  or  payment  Is  merely  on  account 
of  the  position  of  the  property,  If,  for  in- 
stance, there  is  a  prior  gift  for  life,  or  a 
bequest  to  trustees  to  pay  debts,  and  a  direc- 
tion to  pay  upon  the  decease  of  the  legatee 
for  life,  or  after  payment  of  the  debts,  the 
gift  in  remainder  vests  at  once.  Theobald 
on  WUls,  584.  Post  v.  Herbert's  Ex'rs,  27 
N.  J.  Eq.  540;  Howell  v.  Glflord,  64  N.  J. 
Eq.  180,  63  AtL  1074;  Potter  v.  Nixon,  81 
N.  J.  Eq.  338,  86  AtL  444. 

[3]  Both  remaindermen  having  survived 
the  testatrix  and  the  gift  having  Immediate- 
ly vested  upon  her  death.  It  remains  to 
be  considered  whether  the  further  provisions 
of  the  will  and  the  happening  of  events  work- 
ed a  divestment  These  further  and  mu- 
tually exclusive  and  conditional  directions 
to  the  trustee  are  that  he  turn  over  the  cor- 
pus of  the  estate  upon  the  death  of  the  life 
tenant  to:  (1)  Helen  B.  Moore,  If  Annie  S. 
Moore  predeceases  the  life  tenant;  (2)  Annie 
S.  Moor6  and  the  issue  of  Helen  B.  Moore 
equally,  if  Annie  S.  Moore  survives  and 
Helen  B.  Moore  predeceases  the  life  tenant; 
(3)  Charles  Moore  and  his  heirs,  if  the  life 
tenant  should  die  without  Issue  surviving, 
and  should  survive  Annie  S.  Moore.  With 
the  first  and  third  we  have  no  codcem.  The 
contingencies  therein  mentioned  did  not 
come  to  pass,  because  Annie  S.  Moore  sur- 
vived the  life  tenant  The  second  contin- 
gency upon  which  the  gift  over  was  made 
exists  (Helen  B.  predeceased  her  father 
without  leaving  issue),  except  for  tbe  fact 
that  Helen  died  without  issue,  and  the  ques- 
tions which  arise  are  whether,  as  to  Helen's 
share,  the  testatrix  died  intestate,  or  whether 
all  of  the  contingencies  upon  which  the 
gift  over  was  based,  not  having  happened 
or  being  impossible  of  performance,  the 
primary  disposition  to  Helen  and  her  mother 
stands  undefeated.  The  testatrix  undoubted- 
ly contemplated  that  Helen  B.  would  die 
leaving  issue,  and  intended  that  only  in  the 
event  of  her  dying  before  her  father.  In  tbe 
lifetime  of  her  mother,  leaving  such  issue, 
that  the  portion  of  the  estate^  which  had 
been  previously  given  to  her  should  pass 
from  her  and  to  such  issue.  Helen's  chil- 
dren were  to  take  in  substitution.  I  cau 
regard  this  executory  gift  in  that  light  only, 
and  it  having  failed  for  want  of  issue  In 
Helen  the  original  gift  remains  unimpaired. 
2  Jarman  on  Wills  (R.  &  T.)  493;  Cook  v. 
McDowell,  52  N.  J.  Eq.  351,  30  Aa  24;  Se- 
curity Trust  Co.  V.  Lovett,  supra. 

There  is  another  rule  of  construction  sup- 
ported by  formidable  authority,  by  which 
this  same  result  is  reached.    Helen  having 


died  without  Issne  In  the  lifetime  of  her 
father,  the  gift  over  to  her  issue  is  incapable 
of  taking  effect  If  a  devise  be  made  to  A., 
to  be  divested  on  a  given  event  in  favor  of 
persons  unborn  or  unascertained,  it  will  not 
be  affected  by  the  happening  of  the  event 
described,  unless  also  the  objects  of  the  sub- 
stituted gift  come  in  esse  and  answer  the 
qualification  which  the  testator  has  annexed 
thereto.  2  Jarman  on  Wills  (R.  &  T.)  443. 
The  point  was  expressly  ruled  by  Vice  Chan- 
cellor Pitney  in  Dusenberry  v.  Johnson,  59 
N.  J.  Eq.  336,  45  AU.  103,  and  is  controlling 
In  this  case.  There  a  legacy  was  given  in 
trust  to  pay  the  income  to  the  two  grrand- 
children  of  the  testator  until  they  arrived  at 
the  age  of  21,  when  It  was  to  be  divided  be- 
tween them  or  go  to  the  survivor,  and,  fur- 
ther, that  if  the  two  grandchildren  died  be- 
fore attaining  their  majority,  the  legacy  was 
to  be  paid  to  their  father,  the  testator's  son. 
The  father  died  in  the  lifetime  of  his  chil- 
dren, both  of  whom  died  during  minority, 
and  it  was  held  on  the  authority  of  Drum- 
mond  V.  Dmmmond,  28  N.  J.  Eq.  234,  and 
the  cases  there  cited,  that  the  death  of  the 
father  of  the  two  grandchildren  in  their  life- 
time prevented  the  divestlug  of  the  legacy 
by  their  death  before  attaining  21  years, 
and  that  the  survivor  died  vested  of  It 
Groves  v.  Cox,  40  N.  J.  Law,  40. 

[4]  The  contingency,  mentioned  in  the 
third  executory  gift,  that  in  case  Eckford 
should  die  without  leaving  a  wife  or  issue, 
then  the  estate  was  to  go  over  to  Ills  brother 
Charles  and  his  heirs  might  be  indicative 
of  testatrix's  intention  that  the  primary  gift 
to  Helen  should  not  become  absolute  unless 
she  survived  her  father,  were  it  not  for  tbe 
circumstances  that  the  first  gift  to  her  and 
hei  mother  is  distinct  and  positive,  and  that 
the  three  alternative  contingencies  upon 
which  the  remainder  was  to  go  over  do  not 
exhaust  every  possible  event ;  for  there  is  no 
specific  provision  made  for  the  contingency 
of  Eckford  surviving  his  wife  and  daughter, 
but  leaving  other  issue  him  surviving,  nor 
for  the  contingency  which  has  actually  hap- 
pened, viz.,  the  death  of  Helen  B.  without 
issue,  prior  to  the  death  of  Eckford  and  the 
subsequent  death  of  Eckford  leaving  Annie 
S.  him  surviving.    Jarman  on  Wills,  494. 

[S]  All  of  the  real  estate  has  been  con- 
verted into  cash.  None  had  been  sold  at  the 
time  Helen  died,  and  as  the  trustee  had 
but  a  naked  power  of  sale,  the  real  estate 
(now  proceeds)  to  the  extent  of  her  share 
passed  to  her  fathw  as  her  heir  at  law,  and 
Is  payable  to  his  executor.  Herbert  v. 
TuthlU,  1  N.  J.  Eq.  141.  At  her  death  her 
father,  as  next  of  kin,  became  entitled  to 
her  personalty,  which  will  be  ordered  paid 
to  his  executor,  unless  her  administrator 
shows  some  reason  why  it  should  pass 
through  his  hands.  Helen  has  been  dend 
upwards  of  15  years,  and  it  is  highly  im- 
probable that  at  this  date  there  are  any 
outstanding  debts. 
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STATE  ▼.  OtTMBERLAND  CLUB. 

<8upreme  Judicial  Court  of  Maine.     Sept.  26, 
1914.) 

1.  Intoxicating  Liquobs  ({  260*)— Nxtisancks 

— ^"PlACE  O*   BE80BT." 

Rev.  St.  c.  22,  {  1,  proTidei  that  all  places 
of  resort  where  intozicatinK  liquors  are  Icept, 
-sold,  given  away,  drank,  or  dispensed  in  an; 
way  not  provided  b;  law  are  common  nuisances. 
Held,  that  a  "place  of  resort"  does  not  mean  a 
place  to  which  the  public  generally  may  resort, 
but  includes  places  to  which  resort  is  had  by  a 
iimitcd  class,  and  hence  inclnded  a  clubhouse  to 
which  members  and  their  guests  were  admitted, 
and  who  drank  their  own  liquor  there,  kept  in 
lockers  which  were  their  own  property. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  399;   Dec.  Dig.  {  '2m.*] 

2.  Intoxicating  Li^tiOBS  9  260*)— Dibpobi- 
TioN— Clubs. 

Rev.  St.  c.  22,  J  1,  provides  that  all  places 
•of  resort  where  intoxicating  liquors  are  kept, 
sold,  given  away,  drank,  or  dispensed  in  an^ 
.manner  not  provided  by  law  are  common  nni- 
aancea.  Held,  that  since  there  is  no  statutory 
prohibition  of  drinking  liquor,  nor  of  giving  it 
away,  the  qualifying  phrase  "in  anv  manner  not 
provided  by  law"  could  not  be  hdd  to  qualify 
the  preceding  words  "kept,  sold,  given  away  and 
drank,"  and  hence  a  clubhouse  to  which  mem- 
bers and  their  guests  resorted  and  there  drank 
-tiieir  own  liquor,  which  was  kept  in  their  own 
lockers  at  snch  dab,  was  a  nuisance  within  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  399;   Dec.  Dig.  !  260.*] 

Agreed  Statement  from  Superior  Court, 
'Cumberland  County. 

Action  by  the  State  against  the  Cumber- 
land Club  to  abate  defendant  as  a  liquor  nni- 
■sance.  On  agreed  statement  Case  to  stand 
for  trial. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
mSB,  HALET,  and  HANSON,  JJ. 

Samuel  L.  Bates,  Co.,  Atty.,  of  Portland, 
for  the  State.  William  0.  Eaton,  of  Portland, 
for  respondent 

SAYAOB,  a  3.  By  Revised  Statutes,  c 
22,  II: 

"All  places  of  resort  where  Intoxicating  liq- 
uors are  kept,  sold,  given  away,  drank  or  dis- 
pensed in  any  manner  not  provided  by  law,  are 
common  nuisances." 

The  defendant  has  been  indicted  for  a  vio- 
lation of  this  statute.  The  case  has  come  be- 
fore the  court  upon  an  agreed  statement  of 
facts,  with  a  stipulation  that  if  the  facts 
therdn  set  forth  constitute  the  offense  charg- 
ed in  the  indictment,  the  case  is  to  stand  for 
trial;  otherwise  the  respondent  is  to  be  dls- 
■charged. 

The  agreed  statement  of  facta  shows,  be- 
sides other  things  not  material,  that: 

"The  defendant  is  a  corporation  cliartered  in 
1878,  for  the  purpose  of  establishing  a  clubhouse 
in  the  city  of  Portland,  and  of  promoting  liter- 
-ary  and  social  intercourse  among  its  members. 
It  has  the  power  to  fix  and  limit  the  right  of 
members  in  and  to  the  corporate  property,  and 
the  manner  in  which  the  same  shall  determine. 
Since  1878  the  club  has  owned  and  maintained  a 
clubhouse  in  Portland.  The  clubhouse  at  the 
time  of  the  nlleged   offense  was  a  three-story 


building,  containing  reception  and  reading  room, 
dining  rooms,  kitchen,  pantries,  refrigerating 
room,  card  rooms,  billiard  room,  sleeping  rooms, 
etc.  The  dub  also  maintained  a  'locker  room. 
In  this  room  were  two  sideboards  and  250 
'lockers.'  The  lockers  were  built  of  practi- 
cally uniform  size,  12  inches  high,  12  inches 
wide,  and  18  inches  deep.  These  lockers  were 
not  rented,  but,  excepting  those  which  were 
empty  and  unused,  each  of  these  lockers  had 
been  purchased  and  was  owned  by  an  individual 
member  of  the  club,  and  would  remain  his 
property  so  long  as  he  continued  a  member. 
Each  locker  was  fitted  with  a  lock  and  key,  and 
no  two  keys  were  interchangeable,  nor  was  there 
any  master  key  nor  anv  method  of  unlocking 
except  by  means  of  the  key  of  the  owner.  The 
two  sideboards  were  equipped  with  glasses  and 
mixing  utensils.  In  the  center  of  the  room  was 
a  large  circular  table,  and  the  room  was  other- 
wise furnished  with  several  small  tables  and 
chairs.  It  was  usual  and  customary  for  such 
members  as  owned  lockers  to  keep  intoxicating 
liquors  therein,  and  to  drink  the  same  in  this 
room  and  in  the  dining  room,  when  they  so  de- 
sired. The  locker  room  was  most  used  by  mem- 
bers of  the  club  on  week  days  between  the  hours 
of  4  and  7  in  the  afternoon,  and  on  Saturday 
evenings,  during  which  time  the  average  num- 
ber of  members  present  in  the  room  would  be 
10.  On  rare  occasions,  not  exceeding  three 
or  four  times  a  year,  the  number  of  members 
present  in  this  room  at  one  time  would  be  as 
high  as  20." 

"On  the  15th  day  of  November,  1913  [a  time 
within  the  period  covered  by  the  indictment]. 
14U  lockers  were  owned  and  used  by  members  of 
the  club,  and  contained  in  the  aggregate  1,003 
bottles,  each  bottle  containing  more  or  less  in- 
toxicating liquor.  These  liquors  consisted  of 
whisky,  gin,  vermuth,  mm,  champagne,  wine, 
beer,  ale,  and  other  liquors,  the  property  of  the 
respective  owners  of  the  lockers.  It  is  agreed 
tViRt  the  condition  so  existing  on  said  November 
15tb  is  a  fair  example  of  the  condition  there 
eTistinK  durint;  all  the  period  covered  by  the  in- 
dictment" 

"Any_  and  all  intoxicating  liquor  so  kept  and 
drank  in  the  club  during  the  period  covered  hy 
the  indictment  was  purchased  and  owned  by 
respective  members  of  the  club,  and  no  officer, 
agent,  servant  or  employe  of  the  club  partici- 
pated in  any  way  in  the  purchase  or  sale  of 
such  liquor  or  in  the  payment  therefor.  During 
the  period  covered  by  the  indictment  there  has 
not  been  in  the  said  clubhouse,  nor  anywhere 
on  the  premises  of  the  club,  any  intoxicating 
liquor  except  such  as  was  owned,  by  an  indi- 
vidual member  thereof,  and  kept  by  him  in  his 
individual  locker,  as  aforesaid,  nor  during  said 
period  has  there  been  in  the  clubhouse,  or  any- 
where on  the  premises  of  the  club,  any  intoxi- 
cating liquors  sold  or  kept  with  intent  to  sell  by 
any  person,  copartnership,  or  corporation  what- 
soever." 

"During  the  period  covered  by  the  indictment, 
each  member  of  the  club  who  bought  or  sent  in- 
toxicating liquor  to  the  clubhouse  to  be  placed 
in  his  locker  paid  to  the  club  a  service  charge 
of  26  cents  a  bottle  for  spirituous  liquors  and 
4  cents  a  bottle  for  beer  and  malt  liquors.  This 
service  charge  was  imposed  and  collected  as 
payment  for  ice,  sugar,  the  use  of  glsRses  and 
mixing  utensils  and  attendance  of  servants." 

"During  the  period  covered  by  the  indictment, 
the  number  of  resident  members  lias  been  ap- 
proximately 160,  of  nonresident  members,  95, 
and  of  army  and  navy  members,  6 ;  and  at  least 
40  per  cent,  thereof,  during  said  period,  have 
neither  kept  nor  drank  intoxicating  liquors  on 
the  premises  of  the  club." 

"The  rules  and  regulations  adopted  by  the 
chib  relative  to  the  introduction  to  the  clubhouse 
of  nonmembws  are  rigidly  and  impartialtr  en- 
forced." 
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Tbough  fbe  bouse  rales  were  made  a  part 
of  the  agreed  statement,  the  court  has  not 
been  furnished  with  a  copy.  But  we  deem 
them  to  be  immaterial  for  present  considera- 
tion. The  grounds  of  decision  will  be  found 
within  a  narrow  compass. 

[1]  Inasmuch  as  it  is  admitted  that  the 
place  complained  of  was  kept  and  maintained 
by  the  defendant,  the  only  remaining  ques- 
tions are  whether  the  place  was  a  "place  of 
resort"  within  the  meaning  of  the  statute,  and 
if  so,  whether  intoxicating  liquors  were  there 
kept,  or  sold,  or  given  away,  or  drank,  or  dis- 
pensed in  any  manner  not  provided  for  by 
law.  If  both  questions  be  answered  in  the 
affirmative,  the  offense  is  made  out.  For  it 
cannot  be  doubted  that  it  was  resorted  to  in 
part  for  the  purpose  of  drinking  intoxicat- 
ing liquors,  whether  it  was  a  statutory  "place 
of  resort"  or  not 

The  defendant  contends  that  the  clubhouse, 
in  legal  contemplation,  was  not  a  place  of 
resort,  for  two  principal  reasons:  First. 
Because  it  is  not  a  public  place  to  which  the 
public  generally  resorted  or  had  a  right  to 
resort  And,  secondly,  because  the  members 
who  actually  did  go  to  the  place  by  virtue  of 
their  membership  essentially  owned  the  place ; 
that  they  used  it  as  members,  but  did  not  in 
legal  meaning  resort  to  it;  that  in  the  lan- 
guage of  State  T.  Dodge,  78  Me.  439,  6  AtL 
875,  "the  building  ma:y  be,  and  is,  tuei  by 
the  occupant  or  keeper.  It  is  retortei  to 
by  other  persons."  We  think  neither  ground 
is  tenable. 

It  is  unnecessary  to  discuss-  the  fine  dis- 
tinctions suggested  by  counsel.  In  the  stat- 
ute, there  are  no  such  limitations  upon  the 
meaning  of  the  phrase  "place  of  resort"  as 
counsel  seeks  to  incorporate.  The  statute 
is  clear  and  plain.  It  does  not  say  "all  plac- 
es of  public  resort."  It  says  "all  places  of 
resort"  It  does  not  say  "all  places  of  re- 
sort, except  those  to  which  admission  is  limit- 
ed to  members  of  the  corporation  keeping 
them."  It  says  "all  places  of  resort"  It 
would  be  a  perversion  of  terms  to  say  that  a 
clubhouse  is  not  a  place  of  resort  merely  be- 
cause it  was  resorted  to  only  by  members  of 
the  club  owning  and  maintaining  it  What 
is  a  club?  Why  is  a  club  formed  and  main- 
tained but  to  furnish  a  common  meeting 
grounia  to  which  the  members  may  resort? 
Words  In  a  statute-  are  to  be  taken  in  their 
common  and  popular  sense,  unless  the  con- 
text shows  the  contrary.  If  a  clubhouse  is 
not  a  place  of  resort  in  the  ordinary  accep- 
tation of  the  term,  it  is  difficult  to  conceive 
what  can  be.  To  constitute  a  place  of  resort 
it  is  not  necessary  that  it  be  open  to  every 
one.  It  is  enough  if  it  be  resorted  to  by  a 
limited  class,  as  for  instance,  the  members 
of  a  club,  or  by  certain  individuals  not  con- 
stituting a  class. 

The  defendant  clubhouse  was  a  place  of 
resort  not  only  with  respect  to  the  persons 
who  resorted  there,  but  also  with  regard  to 
the  manner  and  frequency  of  their  resorting 


there.  One  well-recognized  del)niti<Ni  of 
"place  of  resort" — and  there  are  others— ap- 
plies particularly  well  in  this  case,  namely,, 
a  place  to  which  i)ersons  commonly  and  ha- 
bitually resort  State  v.  Kapicsky,  105  Me. 
127,  73  Atl.  830,  23  li.  B.  A.  (N.  S.)  737;  State- 
T.  Fogg,  107  Me.  177,  77  Aa  714. 

[2].  As  to  the  remaining  question,  the  case 
shows  that  the  defendant's  clubhouse  was 
a  place  of  resort  where  intoxicating  liquors^ 
were  kept  and  were  drank.  It  was  resorted 
to  for  that  purpose,  in  part  But  the  defend- 
ant contends  that  they  were  not  kept  or  drank 
in  any  such  way  as  to  bring  the  case  within, 
the  teeth  of  the  law.  Its  learned  counsel  ar- 
gues that  the  phrase  "In  any  manner  not  pro- 
vided for  by  law"  qualifies  and  limits  not  only 
the  word  "dispensed,"  which  it  immediately 
follows,  but  also  the  preceding  words  "kept" 
"sold,"  "given  away,"  and  "drank,"  and  that 
the  phrase  in  that  connection  Is  equivalent  to- 
"in  violation  of  law"  or  "unlawfully,"  so  that 
the  statute  should  be  interpreted  to  mean  that 
"all  places  of  resort  where  intoxicating  liq- 
uors are  unlawfully  kept,  or  unlawfully  sold, 
or  unlawfully  given  away,  or  unlawfully- 
drank,  or  unlawfully  dispensed,  are  common, 
nuisances."  And  upon  this  premise  it  is  ar- 
gued that  If  the  keeping,  the  drinking,  or  the- 
giviug  away,  etc.,  were  lawful,  the  place 
where  it  is  done  is  not  a  nuisance. 

We  think  the  fallacy  of  this  argument  is- 
patent  when  we  consider  that  there  Is  no  such 
thing  as  the  unlawful  drinking  or  the  unlaw- 
ful giving  away,  or  the  unlawful  dispens- 
ing, except  by  sale,  of  intoxicating  liquors. 
There  is  no  statutory  prohibition  of  drinking 
liquor,  nor  of  giving  it  away.  The  qualifying 
phrase  that  is  used  is  applicable  to  liquor 
that  is  kept  or  sold,  but  not  to  that  which  is 
drank  or  given  away,  and  the  statute  should 
not  be  construed  so  as  to  make  It  applicable. 
It  would  seem  that  the  Legislature,  having 
named  certain  specific  conditions  which 
would  render  a  place  of  resort  a  nuisance, 
deemed  it  wise  to  add  a  sweeping  clause  to- 
cover  all  contingencies,  and  to  say  that  all 
places  of  resort  where  Intoxicating  liquors 
are  "dispensed  In  any  manner  not  provided 
for  by  law"  are  nuisances.  By  this  construc- 
tion the  statute  is  rendered  harmonious  and. 
effective.  It  is  in  harmony,  also,  with  what 
may  be  supposed  to  be  the  purpose  of  the 
statute,  or  one  of  its  purposes.  State  v.  Kap- 
icsky, supra. 

The  evils  which  it  seems  this  statute  seeks 
to  remedy  are  not  those  of  merely  drinking  or 
giving  away  of  intoxicating  liquors.  They 
are  rather  the  evils  which  may  follow  from 
drinking  or  giving  away  liquors  at  a  place  of 
resort,  to  which  men  commonly  and  habitual- 
ly resort,  where  men  socially  inclined  are  apt 
to  congregate  for  that  purpose.  If  each  mem- 
ber of  this  club  drank  his  own  liquor  and 
only  his  own,  the  clubhouse  would  still  be  a 
place  of  resort  where  intoxicating  Uquor  was 
drank.  But  the  universal  conduct  of  men 
under  such  circumstances  goes  to  show  that 
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ordinarily  drinking  at  such  a  place  1b  not  so 
Umited. 

The  court  are  of  opinion  that  the  facts 
agreed  upon  describe  a  statutory  nuisance. 

In  accordance  with  the  stipulation. 

Case  to  stand  for  trial. 


(77  N.  H.  344) 

WILSON  V.  FRANKFORT  MARINE,  ACCI- 
DENT &  PLATE  GLASS  INS.  CO. 
(Supreme  Court  of  New  Hampshire.    Coos. 
June  27,  1914.) 

1.  Stifulations  (§  14») — Ofkbatioh  and  Ef- 
fect —  JuDOUSNT  on  Appeal  —  Defenses 
Available. 

Where  a  case  was  transferred  to  the  Su- 
preme Court  on  a  stipulation  that  judgment 
should  be  for  plaintiS  if  there  was  any  evi- 
dence to  support  it,  a  defense  that  the  in- 
terest of  assured  was  not  correctly  stated  in 
the  application,  iu  that  the  business  was  op- 
erated by  a  partnership,  whereas  plaintiff  stat- 
ed that  he  was  the  sole  owner,  was  unsustain- 
able; plaintiff  having  testified  in  his  own  be- 
half that  he  was  the  sole  owner. 

[Ed.  Note.— For  other  cases,  aee  Stipulations, 
Cent  Dig.  Si  24-37 ;    Dee.  Dig.  {  14.*] 

2.  Insubancb  (i  560*)— Emfloteb's  Liabu.- 
ITY  PoLiCT—DEiTENSES— Estoppel,  • 

Where,  after  a  loss  under  an  employer's 
liability  policy,  plaintiff,  or  those  interested  for 
him,  called  on  defendant's  counsel,  bat  failed  to 
leave  a  copy  of  the  writ,  and  such  counsel  ap- 
peared in  court  at  the  return  of  the  writ  and 
conducted  the  defense,  without  giving  plaintiff 
notice  that  defendant  would  repudiate  liability 
because  the  copy  of  the  writ  served  was  not 
sent  to  defendant  immediately,  defendant  was 
estopped  from  thereafter  urging  such  defense. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tf  189»-1404;   Dec.  Dig.  |  6B0.*] 

3.  Evidence    ({    71*)— Nomcai- Mails— Pbb- 

BTTUPnONB. 

While  proof  that  a  letter,  properly  address- 
ed and  stamped,  was  posted,  gives  rise  to  a 
presumption  that  it  was  received  in  due  course, 
proof  that  no  such  letter  was  received  raises  a 
presumption  that  it  was  never  posted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  92;    Dec.  Dig.  {  71.*] 

4.  Inburancb  (I  385*)— Ehploteb'b  Liabil- 
ITT  PoLicr— Pbovision  against  Waives— 
ApflicaIion- Estoppel. 

A  provision  of  a  policy  that  no  change  or 
waiver  of  any  of  its  provisions  should  be  valid, 
unless  indorsed  on  or  added  to  the  policy  and 
signed  by  insurer's  United  States  manager,  re- 
lated only  to  the  contract  which  the  parties  en- 
tered into,  and  had  no  application  to  a  contro- 
versy concerning  the  performance  of  the  con- 
tract with  reference  to  which  the  insurer  was 
estopped  by  conduct 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1020-1023;    Dec.  Dig.  i  385.*] 

Transferred  from  Superior  Court,  Coos 
County;    Sawyer,  Judge. 

Action  by  Frank  L.  Wilson  against  the 
Frankfort  Marine,  Accident  &  Plate  Glass 
Insurance  Company  on  an  employer's  liabil- 
ity insurance  contract  to  recover  the  amount 
of  a  Judgment  rendered  against  plaintiff  for 
an  Injury  to  an  employ^  admitted  to  be  with- 
in the  terms  of  the  policy.  At  the  close  of 
plaintifTs  evidence,  defendant  moved  for  a 
nonsuit  which  was  granted,  subject  to  ex- 


ception, on  defendant's  agreement  that  Judg- 
ment should  be  for  plaintiff  tf  the  order 
was  not  sustained,  and  the  case  was  trans- 
ferred to  the  Supreme  Court  Judgment  for 
plaintiff. 

SuUivan  &  Daley  and  Ira  W.  Thayer,  both 
of  Berlin,  for  plaintiff.  Rich  &  Marble,  of 
Berlin,  and  H.  Robert  Bygrave,  of  Boston, 
Mass.,  for  defendant 

PEASLEE,  J.  Two  defenses  to  this  suit 
are  set  up: 

[1]  1.  It  is  claimed  that  the  Interest  of  the 
assured  was  not  correctly  set  out  in  the  ap- 
plication for  Insurance,  In  that  the  concern 
was  a  partnership,  whereas  the  plaintiff 
stated  that  he  was  the  sole  owner.  It  is  not 
necessary  to  consider  whether  this  would  be 
a  good  defense,  if  proved.  The  case  is  here 
upon  an  agreement  that.  If  there  was  any 
evidence  for  the  Jury  to  pass  upon,  there 
shall  be  Judgment  for  the  plaintiff.  Upon 
this  issue  the  plaintiff  testified  that  he  was 
the  sole  owner  of  the  business.  This  was 
sufficient  to  support  a  verdict  to  that  effect, 
and  disposes  of  the  defense  claimed. 

[2]  2.  The  policy  provides  that,  when  salt 
Is  brought  against  the  assured,  the  copy  of 
the  writ  served  upon  him  shall  be  sent  to 
the  insurer  Immediately.  This  was  not  done 
in  the  present  case,  bnt  there  is  evidence 
sufficient  to  support  a  finding  that  the  de- 
fendant Is  now  estopped  to  complain  of  the 
omission.  The  defendant's  counsel  took 
charge  of  the  matter  immediately  after  the 
accident  happened,  and  before  suit  was 
brought  had  done  the  customary  work  tak- 
ing statements  of  witnesses  and  parties,  and 
had  held  conferences  with  the  injured  serv- 
ant looking  toward  an  adjustment  When 
the  writ  was  served,  the  present  plaintiff, 
or  those  interested  for  him,  called  upon  the 
defendant's  counsel,  but  failed  to  leave  the 
copy.  Counsel  continued  to  act  In  the  mat- 
ter, appeared  at  the  return  of  the  writ  in 
court,  and  conducted  the  defense,  without 
giving  the  plaintiff  notice  of  the  claim  now 
made.  Having  thus  assured  the  plaintiff  that 
he  could  rely  upon  its  liability  until  all  op- 
portunity to  make  defense  in  his  own  behalf 
was  lost,  the  defendant  is  plainly  estopped 
to  now  take  an  inconsistent  attitude.  Perry 
T.  Insurance  Co.,  67  N.  H.  291,  33  AtL  731, 
68  Am.  St  Rep.  668. 

But  the  defendant  seeks  to  avoid  this  con- 
clusion by  showing  that  it  attempted  to 
notify  the  plaintiff  of  the  position  it  assumed, 
and  that  therefore  it  Is  not  estoi^ed,  be- 
cause it  was  not  consdons  that  its  course  of 
conduct  amounted  to  a  representation  that 
it  did  not  rely  upon  this  defense.  .  Assuming 
that  this  Is  a  correct 'statement  of  the  law, 
the  defendant  must  faU  here  because  of  the 
state  of  the  proof.  Its  Boston  attorney 
claimed  to  have  written  a  letter  to  the 
plaintiff,  In  which  the  position  now  taken 
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was  fully  set  out  The  plaintiff  denied  hav- 
ing received  the  letter.  From  this  the  de- 
fendant argues  that  It  is  not  estopped,  be- 
cause It  supposed  the  plalntUt  knew  the 
whole  situation. 

[3J  One  error  In  this  argument  Is  the  as- 
sumption that  the  Jury  must  find  that  the 
letter  was  written  and  mailed.  The  pre- 
sumption arising  from  the  known  regularity 
of  the  United  States  mail  service  is  as  avail- 
able for  the  supposed  receiver  of  a  letter 
as  for  the  alleged  sender  thereof.  If  proof 
that  a  properly  addressed  and  stamited  let- 
ter waB  posted  gives  rise  to  a  presumption 
that  it  was  received  in  due  course  (1  Wig. 
Ev.  i  95),  80  proof  that  no  letter  was  re- 
ceived.  warrants  a  finding  that  it  was  never 
posted.  If  this  plaintiff's  testimony  denying 
the  receipt  of  the  letter  was  believed,  the 
Jury  would  be  warranted  in  going  further 
and  finding  that  the  letter  was  not  posted. 
As  in  the  first  defense  set  up,  the  defendant 
fails  to  present  a  case  which  raises  the  ques- 
tion It  argues.  The  question  here  is  not 
how  the  Jury  ought  to  be  instructed,  or  what 
Issues  should'  be  sent  to  them,  but  whether 
the  evidence  warrants  a  submission  of  the 
case  to  them  upon  any  theory.  As  thie  af- 
firmative of  this  proposition  plainly  appears, 
there  is  no  occasion  to  consider  whether  the 
case  might  also  be  submitted  upon  other 
theories. 

[4]  The  provision  of  the  policy  that  no 
change  or  waiver  of  any  of  its  provisions 
shall  be  valid  unless  an  Indorsement  is  added 
to  the  policy  and  signed  by  the  United  States 
manager  of  the  company  has  no  application 
to  the  present  situation.  That  provision  re- 
lates to  the  contract  the  parties  entered  into. 
This  controversy  Is  concerning  the  perform- 
ance of  a  contract  whose  terms  are  not  in 
dispute.  The  question  la  not  of  altering  a 
contract,  but  of  estoppel  by  conduct  "The 
law  does  not  say  that  the  procedure  was 
perfect,  but  that  the  question  is  not  open." 
Blake  v.  Insurance  Co.,  12  Gray  (Mass.)  265, 
272.  Upon  this  point  the  case  Is  Identical 
with  and  governed  by  Perry  v.  Insurance  Co., 
67  N.  H.  291,  33  Atl.  731,  68  Am.  St.  Rep.  66a 

According  to  the  stipulation  of  the  parties, 
the  plaintiff  la  entitled  to  Judgment 

Judgment  for  the  plaintiff. 

PLUMMER,  J.,  was  absent  The  others 
concurred. 

(77  N.  H.  Stt) 

SALTER  V.  PHILBBIOK  et  aL 

(Supreme  Court  of  New  Hampshire.    Rocking 

ham.     June  27,  1914.) 

Wnxfl  (§  601*)— OoNaTBtJcnow— Estate  D«- 
viSED— FxB  Sncpu!  OB  Detebminabue  Fee. 
A  fee  simple,  explicitly  and  with  technical 
accuracy  devised  to  H.  on  the  sole  conditioQ 
that  she  survive  the  life  tenants,  F.  and  C,  is 
not  made  a  fee  simple  determinable  on  her  death 
•without  issiip  livine  by  the  concluding  part  of 
the  succeeding  clause,  "But  if  *  *  *  H. 
should  die  before  either    •    •    •    F.  and  C.  and 


leave  no  issue  living,  •  •  •  then  I  give  ♦  •  • 
said  property  •  *  •  at  the  decease  of  the 
survivor  of  [F.  and  C]  or  at  the  decease  of 
*  *  *  H.,  should  she  survive  them  and  leave 
no  issue  living  at  her  death,  unto  my  heirs"; 
it  being  impossible  to  give  effect  to  all  the  self- 
contradicting  limitinK  clause,  giving  effect  to  the 
latter  part  requiring  rejection  of  the  distinct 
provision  by  which  the  gift  to  the  heirs  is  con- 
ditioned on  H.'8  failure  to  survive  the  life  ten- 
ants, and  the  rule  rs  to  a>  later  clause  or  branch 
of  a  clause  being  deemed  to  show  testa  tor'H  in- 
tention with  more  certainty  than  a  prior  danse 
being  subject  to  the  rule  that  In  case  of  con- 
flicting clauses  or  language,  those  parts  express- 
ed with  technical  precision  have  greater  weight 
than  those  leas  formaL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1340-1350,  1608;   Dec  Dig.  (  601.*] 

Transferred  from  Superior  Court,  Rock- 
ingham County;  Young,  Judge. 

Petition  for  partition  by  Huldab  Salter 
against  Lizzie  B.  PhilbridE  and  others. 
Facts  found  by  the  court,  and  case  trans- 
ferred from  the  superior  court  Case  dis- 
charged. 

The  plaintiff  Is  the  only  grandchild  of 
Eliza  P.  Philbrick.  The  defendants  are  liz- 
zie B.  Philbrick  (widow  of  Frank  A.  Phll- 
bAck),  William  B.  Carter  (widower  of  Fan- 
nie W.  Carter),  a  large  number  of  persons 
designated  as  the  next  of  kin  of  Eliza,  and 
George  T.  Hughes,  guardian  ad  litem  for  all 
minors  and  others  Interested  as  heirs  at  law 
or  next  of  kin  of  Eliza  who  are  incapacitated 
to  take  care  of  their  estate,  agent  for  all 
persons  out  of  the  state  or  unknown  who  may 
have  an  interest  in  the  property  as  such 
heirs  or  next  of  kin,  and  also  agent  for  those 
not  now  In  being,  if  any  there  be.  All  the 
next  of  kin  of  Eliza  are  parties  and  were 
notified  of  this  proceeding. 

Eliza  P.  Philbrick  died  testate  In  1893. 
Her  heirs  at  law  were  a  son,  Frank  A.  Phil- 
brick, and  two  daughters,  Fannie  W.  Carter 
and  Carrie  P.  Philbrick.  Paragraph  7  of 
her  will  Is  as  follows: 

"I  g^ve,  devise,  and  bequeath  unto  my  said 
daughters,  Fannie  W.  Carter  and  Carrie  P. 
I^bilbrick,  as  joint  tenants  and  to  the  survivor 
of  them,  for  the  term  of  their  lives  and  the 
life  of  the  survivor  of  them,  my  undivided  one- 
tliird  interest,  which  I  own  with  my  son,  Frank 
A.  Philbrick,  In  the  real  estate  and  all  person- 
al property  known  as  the  Farragut  and  Atlantic 
House  prapprty,  consisting  of  the  Farragut  and 
Atlantic  Houses  and  the  grounds  (excepting  a 
lot  of  land  conveyed  to  St.  Andrews  ChurcJi), 
together  with  all  other  houses,  ontbuildinga, 
stables,  sheds,  and  structures  of  whatever  kind 
thereon  situated  and  connected  with  the  busi- 
ness which  I  and  my  son,  Frank  A.  Philbrick, 
have  carried  on  there  in  the  name  of  J.  C.  Phil- 
brick &  Son,  and  also  the  furniture,  utensils, 
fixtures,  and  apparatus,  together  with  the  per- 
sonal property  of  every  kind  therewith  connect- 
ed and  made  use  of  in  conducting  said  business, 
excepting  the  horses,  carriages,  robes,  blankets, 
and  other  personal  property  connected  with  the 
stables  or  belonging  thereto  which  have  here- 
tofore been'  bequeathed  unto  my  said  son,  Frank 
A.  Philbrick,  by  this  will;  and  upon  the  de- 
cease of  my  said  daughters,  Fannie  W.  Carter 
end  Carrie  P.  Philbrick,  I  give,  devise,  and 
bequeath  the  said  undivided  third  part  of  the 
Farragut  and  Atlantic  House  property,  the  fur- 
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nitnre  and  personal  property  thereto  belonging, 
nato  my  grandchild,  Hnldah  Salter,  if  she  be 
then  aliTe,  or  to  her  child  or  children  if  she 
should  leaTe  any  gurviving  her  then  living,  and 
to  her  and  their  heirs;  but  if  my  said  grand- 
child, Huldah  Salter,  ahoald  die  before  either  of 
my  aaid  daughters,  Fannie  W.  Carter  and  Car- 
rie P.  Philbiick,  and  leave  no  issue  living  at 
the  decease  of  the  survivor  of  my  said  daugh- 
ters, then  I  give,  devise,  and  bequeath  said  prop- 
erty, real  and  personal,  at  the  decease  of  the 
snmvor  of  my  said  dauehters,  or  at  the  de- 
cease of  said  grandchild,  Huldah  Salter,  should 
she  survive  them  and  leave  no  issue  living  at 
her  death,  unto  my  heirs,  to  be  distributed  ac- 
cording to  law." 

Carrie  P.  Philbiick  mbsequently  married 
one  Sweet  and  died  in  1897,  without  Issna 
Fannie  W.  Carter,  wife  of  William  E.  Carter 
and  mother  of  Huldah  Salter,  died  In  1911. 
Frank  ▲.  Phllbrlck  died  without  issue  In 
1901,  leaving  a  widow,  Lizzie  B.  PhUbrlck. 
Huldah  Salter  Is  now  34  years  old  and  un- 
married. EOxtL  P.  Phllbrlck  died  seiaed  of 
one  undivided  third  part  of  the  Farragnt 
and  Atlantic  House  property,  real  and  pei^ 
sonal,  located  in  North  Hampton.  Huldah 
Salter  Inherited  one-third  of  this  property 
through  ber  mother  from  Frank  A.  Phll- 
brlck, and  now  owns  the  same  subject  to 
the  life  estate  of  WlUlam.E.  Carter;  and 
the  question  transferred  relates  to  hw  title 
to  the  one-third  passlnK  under  tbe  wlU  of 
EUza  P.  Phllbrlck. 

Hamilton,  Gregory  A  Freeman,  at  Xew 
Tork  City,  and  Eastman,  Scammon  &  Gard- 
ner, of  Exeter,  for  plaintiff.  Robert  Doe,  of 
Dover,  for  guardian  ad  litem. 

PARSONS,  0.  X  The  primary  question  Is 
the  character  of  the  title  of  the  petitioner, 
Huldah  Salter,  to  one-third  of  the  property 
of  which  partition  la  asked.  Does  she  own 
that  one-third  In  fee  simple,  or  a  less  estate 
therein?  The  determination  of  this  ques- 
tion involves  the  construction  of  the  will  of 
her  grandmother,  FUza  P.  Phllbrlck,  under 
which  Huldah  claims  title. 

"The  end  to  be  attained  in  interpreting  a  will 
is  to  effectuate  the  testator's  intention  as  in- 
dicated by  the  weight  of  competent  evidence, 
which  is  not  required  to  come  from  an^  given 
source,  or  to  be  of  any  given  weight,  if  it  is 
relevant  to  the  issue.  The  whole  will  must  be 
taken  together,  and  such  construction  be  put 
apon  it  as  will  carry  into  effect  the  purposes 
the  testator  had  in  view'  (Cloggett  v.  Hardy,  3 
N.  H.  147,  151) ;  and  this  construction  does  not 
depeno  upon  the  order  of  sentences,  or  the  part 
of  the  instrument  where  qualifying  or  restrictive 
words  are  found."  Stevens  v.  Underbill,  67  N. 
H.  68,  70,  36  AtL  870. 

"Contracts,  wills,  and  statutes  are  the  mak- 
ers' intentions,  proved  by  competent  evidence. 
•  •  •  The  evidence  of  intention  may  include 
various  Inherent  probabilities  and  the  probative 
force  of  many  circumstances,  as  well  as  the  lit- 
eral sense  of  the  words  used.  When  the  mean- 
ing Is  found  by  giving  due  weight  to  everything 
that  legally  tends  to  prove  it,  it  is  not  a  matter 
of  discretion  whether  it  shall  be  adopted  or  re- 
jected." Opinion  of  the  Justices,  66  N.  H.  629, 
661,  83  Atl.  1076,  1088. 

"The  construction  of  the  will  is  the  ascertain- 
ment of  tiie  testator's  expressed  intention— what 
he  meant  by  what  he  said— which  is  to  be  de- 
termined by  the  court  as  a  question  of  fact  and 


not  by  the  application  of  arbitrary  rules  of  law. 
*  *  *  The  situation  of  the  testator,  the  sur- 
rounding circumstances,  his  family  and  rela- 
tives, the  devisees  and  legatees,  the  nature, 
amount,  and  situation  of  his  property,  facts 
tending  to  place  the  court  in  the  position  of  the 
testator,  constitute  evidence  competent  for  our 
consideration  upon  the  issue  of  what  he  meant 
by  the  words  used."  Stratton  v.  Stratton,  68 
N.  H.  682,  583,  686,  44  Aa  699,  700. 

"It  is  not  necessary  that  the  intention  of  any 
written  instrument  should  be  expressed  in  a 
particular  form  of  words,  or  by  the  use  of  tech- 
nical terms.  •  •  •  Decisions  'which  have  in 
so  many  cases  defeated  the  intention  of  testa- 
tors by  substituting,  through  the  application  of 
an  artificial  and  'technical  rule  of  law,  a  differ- 
ent estate  from  that  which  the  testator  intend- 
ed' (Eaton  V.  Straw,  18  N.  H.  320.  329,  330), 
are  not  now  followed  here."  Hayward  v. 
Spanlding,  75  N.  H.  92-94.  71  AtL  219,  220. 

The  will  of  Xaiza  P.  Phllbrlck  disposes  of 
a  large  amount  of  property..  It  bears  the 
marks  of  the  professional  scrivener  and 
plainly  was  not  committed  to  writing  by  the 
testatrix.  A  part  of  the  estate  owned  by  the 
testatrix  and  disposed  of  by  the  will  consist- 
ed of  the  Farragut  and  Atlantic  House  prop- 
erty, as  it  is  called,  summer  resort  hotels 
upon  the  seacoast.  Including  the  real  estate 
and  personal  property  used  in  operating 
them.  This  property  formerly  belonged  to 
the  testatrix's  husband,  John  C.  Phllbrlck. 
In  the  settlement  of  his  estate,  one-third 
became  the  property  of  the  testatrix,  while 
two-thirds  fell  to  her  son,  Frank  A.  Phil- 
brick.  After  John's  death  the  hotel  business 
was  conducted  by  the  testatrix  and  her  son 
as  partners,  under  the  firm  name  of  John  C. 
Phllbrick  &  Son.  At  the  making  of  the  will, 
the  testatrix's  Immediate  relatives  were  her 
son,  Frank  A.,  two  daughters,  Fannie  W. 
Carter  and  Carrie  P.  Phllbrick,  and  a  grand- 
daughter, Huldah  Salter,  the  petitioner,  a 
daughter  of  Fannie  W.  Carter.  These  per- 
sons and  no  others  are  mentioned  in  the 
will;  the  two  daughters  being  made  residu- 
ary legatees. 

The  primary  purpose  expressed  by  the 
testatrix  was  the  division  of  all  her  proper- 
ty among  these  immediate  connections,  her 
children  and  grandchild.  With  a  single  ex- 
ception, the  clauses  of  the  will  are  clearly 
expressed  and  easily  understood.  The  diffi- 
culty arises  from  a  single  clause  In  the  sev- 
enth paragraph.  By  that  paragraph  the  tes- 
tatrix, having  disposed  of  all  her  other  prop- 
erty by  spedflc  gifts  to  the  son  and  daugh- 
ters and  by  making  the  daughters  residuary 
legatees,  as  above  stated,  proceeds  to  dis- 
pose of  her  one-third  Interest  in  the  hotel 
property.  This  she  gives  explicitly  to  the 
two  daughters,  "as  Joint  tenants  and  to  the 
survivor  of  them,  for  the  term  of  th^r  lives 
and  the  life  of  the  survivor  of  them,"  de- 
scribing the  property  as : 

"My  undivided  one-third  interest,  which  I 
own  with  my  son,  Frank  A.  Phllbrick,  in  the 
real  estate  and  all  personal  property  known  as 
the  Farragut  and  Atlantic  House  property,  con- 
sisting of  the  Farragut  and  Atlantic  Houses 
and  the  grounds  (excepting  a  lot  of  land  con- 
veyed to  St  Andrews  Church),  together  with  all 
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other  boases.  ontbuildhi)^,  stables,  sheds,  and 
structures  of  -whatever  kind  thereon  situated 
and  connected  with  the  business  which  I  and 
my  son  •  •  •  have  carried  on  there  under 
the  name  of  J.  C.  Philbrick  &  Son,  avd  also  the 
furniture,  utensils,  fixtures,  and  apparatus, 
together  with  the  personal  property  of  every 
kind  therewith  connected  and  made  use  of  in 
conductin);  said  business,  excepting  the  horses, 
carriages,  harnesses,  robes,  blankets,  and  other 
personal  property  connected  with  the  stables  or 
belonging  thereto  which  have  heretofore  been 
bequeathed  unto  my  said  son,  Frank  A.  Phil- 
brick,  by  this  will.^' 

This  bequest  to  Frank  last  mentioned  was 
made  by  the  third  item  of  the  will,  bat  was 
made  upon  the  condition  tbat  Frank's  Inter- 
est In  certain  otber  personal  property  should 
be  given  by  him  to  the  testatrix's  daughters 
or  the  BuiriTor  of  them. 

This  hotel  business  had  been  a  family  af- 
fair, carried  on  by  the  husband  and  father, 
and  by  bis  widow  and  son  after  the  death 
of  the  original  owner.  The  testatrix's  pur- 
pose was  to  keep  the  ownership  of  all  the 
property,  real  and  personal,  so  that  the  busi- 
ness might  be  carried  on  after  her  death  in 
a  similar  manner.  Having  given  ber  dangb- 
ters  only  a  life  estate  in  the  property,  the 
testatrix  provides  for  the  remainder  after 
the  termination  of  those  estates  in  the  fol- 
lowing langnage: 

"And  upon  the  decease  of  my  said  dangbters, 
Fannie  W.  Carter  and  Carrie  P.  Philbrick,  I 
give,  devise,  and  bequeath  the  said  undivided 
third  part  of  the  Farragut  and  Atlantic  House 
property,  the  furniture  and  personal  property 
thereto  belonging,  unto  my  grandchild,  Huldah 
Salter,  if  she  be  then  alive,  or  to  her  child  or 
children  if  she  should  leave  any  surviving  her 
then  living,  and  to  her  and  their  heirs." 

This  language  explicitly,  unmistakably,  and 
technically  conveys  to  Huldab  the  estate  in 
fee  simple,  upon  the  sole  condition  that  she 
survive  ber  mother  and  aunt  Having  so 
survived — performed  the  condition — Huldah 
claims  the  estate.  Whether  the  testatrix  in- 
tended she  should  have  the  estate  so  explicit- 
ly and  technically  given  Is  the  main  question 
In  controversy. 

As  the  will  is  written  to  this  point,  the 
only  question  open  was  the  disposition  of  the 
estate  in  case  neither  Huldah  nor  any  child 
of  hers  survived  the  testatrix's  daughters, 
who  had  already  been  made  residuary  lega- 
tees. The  clause  naturally  to  be  expected  in 
the  will  is  a  provision  for  the  possible  con- 
tingency of  Huldah's  childless  death  during 
the  existence  of  the  life  estates.  For  tliis 
the  will  proceeds  to  provide: 

"But  if  my  said  grandchild,  Huldah  Salter, 
should  die  before  either  of  my  said  daughters, 
Fannie  W.  Carter  and  Carrie  P.  Philbrick,  and 
leave  no  issue  living  at  the  decease  of  the  sur- 
vivor of  my  said  daughters,  then  I  give,  devise, 
and  bequeath  said  property,  real  and  personal." 

This  condition  upon  which  the  gift  over 
is  mad«  to  depend  (the  prior  death  of  Huldah 
without  children  surviving)  having  failed, 
ordinarily  the  Inquiry  to  whom  the  testator 
Intended  In  that  event  to  give  the  property 
would  be  useless  and  unnecessary.  Holt  v. 
Bums,  77  N.  H.  271,  00  Atl.  069.     Having 


stated  the  condition  upon  which  the  gift 
over  depended  and  the  time  when  the  gift 
was  to  take  effect,  by  the  word  "then"  in- 
troducing the  clause,  the  will  proceeds,  "at 
the  decease  of  the  survivor  of  my  said  daugh- 
ters"— ^words  which  serve  no  useful  purpose 
and  to  which  no  particular  significance  could 
have  been  attached.  The  draftsman  then  in- 
serts, "or  at  the  decease  of  said  grandchild, 
Huldah  Salter,  should  she  survive  them  and 
leave  no  issue  living  at  her  death,"  following 
with  the  designation  of  the  beneficiaries,  "un- 
to my  heirs." 

Upon  this  clause  is  raised  the  doubt  as  to 
the  title  intended  to  be  given  to  Huldah.  It 
is  claimed  that  the  effect  of  it  is  to  cut  down 
the  fee  simple  explicitly  given  her  and  to 
make  the  estate  a  fee  determinable  upon  her 
death  without  issue  living,  in  which  case  the 
gift  over  was  to  take  effect.  But  this  con- 
struction cannot  be  adopted  without  reject- 
ing the  distinct  provision  of  the  same  clause 
by  which  the  gift  to  the  h^rs  is  conditioned 
upon  Huldah's  failure  to  survive  the  Ufe 
tenant.  There  is  no  language  in  the  will 
which  can  be  construed  to  constitute  Huldah 
a  tenant  for  life,  or,  except  In  case  of  Hul- 
dah's decease  during  the  life  tenancy,  to 
make  a  devise  to  her  children.  The  estate 
claimed  to  be  created  ia  a  peculiar  one,  if 
there  can  be  such,  and  the  existence  of  a  ti- 
tle of  such  a  character  would  be  likely  to 
hamper  the  harmonious  conduct  of  the  busi- 
ness as  a  family  enterprise,  as  contemplated 
by  the  testator.  If  there  had  been  a  purpose 
to  create  such  a  title,  with  the  wealth  of 
detail  in  technical  expression  elsewhere 
found  in  the  will,  it  is  probable  such  purpose 
would  have  been  definitely  set  forth  at 
length  in  the  clause  making  the  gift  to 
Huldah.  The  weight  of  the  explicit  language 
giving  a  fee,  as  evidence  of  the  testator's 
purpose,  is  not  overcome  by  the  contradic- 
tory terms  of  the  clause  whose  expressed 
purpose  was  to  dispose  of  the  estate  in  case 
Huldah  did  not  get  it 

In  support  of  the  opposite  conclusion,  it  is 
said  that  effect  must  be  given  to  every  word 
and  clause  of  a  will.  But  no  construction 
can  give  effect  to  all  the  self-contradictory 
limiting  clause,  as  has  already  been  sug- 
gested.   It  is  also  suggested  that : 

"The  last  clause,  or  branch  of  a  clause.  Is 
deemed  to  show  the  intention  of  the  testator 
with  more  certainty  than  a  prior  clanse  in  the 
will."    Sheafe  v.  Gushing,  17  N.  H.  508,  51Z 

But  in  this  early  case  the  rule  is  modified 
by  the  suggestion  that: 

"In  construing  a  will  which  contains  con- 
flicting clauses  or  language,  those  parts  express- 
ed with  technical  precision  may  be  regarded  as 
declaring  the  testator's  intention  with  greater 
certninty  than  those  which  are  less  formal." 
Id.  511. 

Here  the  estate  In  fee  is  created  with  tech- 
nical accuracy.  A  possible  determinable  fee 
is  inferable  only  from  language  inaccurately 
used  when  another  subject  was  und«'  con- 
sideration.   The  value  of  the  rule  might  be 
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left  apon  what  has  already  been  said  in 
general  terms,  but  the  weight  to  be  given 
this  particular  rule  has  heretofore  been  con- 
sidered by  the  court : 

"When  two  words  or  clauses  are  contradictoiy 
and  irreconcilable,  and  there  is  no  other  evi- 
dence than  their  relative  position  to  indicate 
which  the  testator  intended  should  control  the 
other,  their  relative  position  may  have  some 
tendency  to  prove  that,  during  the  time  elaps- 
ing between  the  writing  of  the  first  and  the 
writing  of  the  second,  he  changed  his  mind,  and 
that  the  second  was  intended  to  express  the 
change.  This  evidence  of  a  fact  cannot  be  turn- 
ed into  a  rule  of  law  without  an  exercise  of  leg- 
islative power.  The  law  prescribes  the  evidence 
from  which,  and  the  tribunal  by  which,  the 
meaning  of  Constitutions,  statutes,  wills,  and 
written  contracts  shall  be  determined.  An  in- 
ference of  fact  drawn  from  the  positions  of 
irreconcilable  provisions,  or  from  any  other 
proof  contained  in  a  writing,  may  be  safely 
called  a  rule  of  construction,  or  a  rule  of  evi- 
dence, if  due  care  is  taken  to  see  that  the  dubi- 
ous name  does  not  destroy  or  weaken  the  dis- 
tinction between  the  evidence  from  which  the 
proper  judicial  tribunal  ascertains  the  author's 
mind,  and  a  rule  of  law  established  by  legisla- 
tive authority."  Sanborn  v.  Sanborn,  82  N.  H. 
631,644. 

The  conclnslon  that  the  express  language 
making  the  gift  in  this  case  is  not  controlled 
by  the  subsequent  contradictory  clause  re- 
ferring thereto  is  supported  by  the  same 
conclusion  In  similar  cases: 

"I  hold  it  to  be  a  rule  that  admits  of  no  ex- 
ception, in  the  construction  of  written  instru- 
ments, that,  where  one  interest  is  given,  where 
one  estate  is  conveyed — where  one  benefit  is  be- 
stowed in  one  part  of  an  instrument  by  terms 
clear,  unambiguous,  liable  to  no  doubt,  clouded 
by  no  obscurity,  by  terms  upon  which,  if  they 
stood  alone,  no  man  breathing,  be  he  lawyer 
or  be  he  laymaii,  could  entertain  a  doubt,  in  or- 
der to  reverse  that  opinion,  to  which  the  terms 
would  of  themselves  and  standing  alone  have 
led,  it  is  not  sufficient  that  you  should  raise 
a  mist;  it  is  not  sufficient  that  yon  should 
create  a  doubt;  it  is  not  sufficient  that  you 
should  show  a  possibility ;  it  is  not  even  suffi- 
cient that  yon  should  deal  in  probabilities; 
but  yon  must  show  something  in  another  part 
of  that  instrument  which  is  as  decisive  the 
one  way  as  the  other  terms  were  decisive  the 
other  way,  and  that  the  interest  first  given  can- 
not be  taken  away  either  by  taciturn,  or  by  du- 
bium,  or  by  possibile,  or  even  by  probabile, 
but  that  it  must  be  taken  away,  and  can  only 
be  taken  away,  by  ezpressum  et  certum."  Lord 
Broughman  in  Thornhill  v.  Hall,  2  CL  &  F. 
22,  36;  Goodwin  v.  Finlayson.  25  Beav.  65, 
68;  Gilford  v.  Choate,  100  Mass.  343,  344; 
Byrnes  v.  Stilwell.  103  N.  Y.  453,  460,  9  N.  B. 
241,  57  Am.  St  Rep.  760;  Benson  v.  Corbin, 
145  N.  Y.  351,  359,  40  N.  E.  11;  Mclsaac  v. 
Beaton,  37  Can.  Sup.  Ct  143,  3  Ann.  Cas. 
611,  616,  ,note. 

As  Huldab  takes  an  estate  In  fee  simple, 
nothing  can  pass  to  "my  heirs"  under  the 
concluding  clause  of  paragraph  7  of  the  will, 
and  It  is  unnecessary  to  consider  the  ques- 
tion, which  has  b^n  elaborately  argued, 
whether  the  testatrix  meant  as  devisees 
those  who  were  her  heirs  at  her  death,  or 
her  next  of  kin  when  the  event  occurred. 

All  persons  claiming  under  those  who  were 
Mrs.  Phllbrlck's  heirs  at  ber  death  and  all 
who  are  now  next  of  kin  have  been  made 


parties  and  have  bad  uotlce  of  ilie  proceed- 
ing. In  the  superior  court,  a  guardian  ad 
litem  was  appointed  (or  all  minors  and  an 
agent  for  all  persons  unknown  or  unborn 
who  may  have  an  interest  In  the  question, 
and  their  claims  have  been  very  fully  pre- 
sented by  counsel  In  this  court  Authority  is 
not  lacking  for  the  conclusion  that  by  force 
of  such  appearance,  or  upon  other  grounds, 
all  rights  are  necessarily  adjudicated  in  a 
proceeding  so  conducted.  But  whether  this 
Is  so  or  not.  It  appears  that  there  are  par- 
ties before  liie  court  adversely  interested,  so 
as  to  require  the  court  to  pass  upon  the  ques- 
tion of  titie. 
Case  discharged. 

YOUNG,  J.,  did  not  sit    PLUMMEB,  J., 
was  absent.    The  others  concurred. 


(77  N.  H.  330) 
CAYERHILL  T.  BOSTON  &  M.  B.  B. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.    June  27,  1914.) 

1.  Mastkb  and  Servant  ({  179*)— Death  of 
Servant  — Railbo ADS  — Fkdebal  Emplot- 
EBs'  Ijiabilitt  Act— NKouaBNCX  or  Fel- 
low Servant. 

In  an  action  for  death  of  a  railroad  em- 
ploye engaged  in  interstate  commerce  under  the 
federal  employers'  liability  act  (Act  April  22, 
1908,  c.  US,  35  Stat  66  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322]),  the  fact  that  decedent  was 
killed  because  of  the  negligence  of  a  fellow  serv- 
ant is  no  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |&  364r^58;  Dec.  Dig.  f 
179.*] 

2.  Triai,  (J  125*)- ABawMBHT  OF  Counsel— 
Misconduct. 

Since  there  is  nothing  In  the  federal  em- 
ployers' liability  act  (Act  April  22,  1908,  c. 
149,  36  Stat  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322]),  making  defendant's  ability  to  pay  ma- 
terial on  the  question  of  liability  for  the  death 
of  an  employe  engaged  In  interstate  commerce, 
or  the  amount  argument  of  plaintiflTs  counsel 
in  such  an  action  that  the  verdict  was  not  a 
very  serious  matter  to  the  railroad,  "taking  from 
them  a  few  coppers,  but  it  means  a  good  deal 
to"  plaintiff,  constituted  prejudicial  error,  and 
was  not  rendered  innocuous  by  a  further  state- 
ment that  it  was  "auotlier  way  of  saying  that 
money  could  never  bring  back  plaintiCTs  hus- 
band to  her,"  and  that  was  all  counsel  meant 
by  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  303-307;   Dec  Dig.  |  125.»] 

Exceptions  from  Superior  Court,  Rock- 
ingham County;    Young,  Judge. 

Case  by  Jennie  S.  CaverhlU,  as  adminis- 
tratrix of  Henry  Caverhill,  deceased,  against 
the  Boston  &  Maine  Railroad,  for  causing 
the  death  of  decedent  who  was  employed 
as  a  section  man  by  defendant.  Plaintiff  had 
a  verdict  and  the  case  was  transferred  on 
defendant's  exceptions  to  the  denial  of  mo- 
tions for  nonsuit  and  for  the  direction  of  a 
verdict  in  Its  favor,  and  to  remarks  of  plain- 
tiff's counsel  In  closing  argument  PlalntifiF 
relied  on  the  federal  employers'  liability  act. 
It  appeared  that  decedent  was  struck  and 
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MUed  by  one  of  two  of  defendant's  trains 
which  met  and  passed  a  spot  where  decedent 
was  at  work,  and  that  If  the  engineer  of  either 
train  bad  exercised  ordinary  care,  the  ac- 
cident would  not  hare  occurred.  Exceptions 
sustained,  and  new  trial  granted. 

Eastman,  Scammon  &  Qardner,  of  Exeter, 
for  plaintiff.  Kelley  &  Hatch  and  Page, 
Bartlett  &  Mitchell,  all  of  Portsmouth,  for 
defendant 

PARSONS,  0.  7.  By  the  federal  statute, 
whose  application  to  the  case  Is  understood 
to  be  conceded,  the  defendants,  common 
carriers  by  railroad,  were  made  liable,  "while 
engaging  in  commerce  between  any  of  the 
several  states,  •  •  •  to  any  person  suf- 
fering injury  while  he  Is  employed  by  such 
carrier  in  such  concern,  or,  in  case  of  the 
death  of  such  employ^,  to  Us  or  her  per- 
sonal representative,  •  •  •  such  Injury 
or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employes  of  such  carrier."  85  D.  8.  Stat 
p.  65,  {  1. 

[1]  There  was  evidence  that  the  intes- 
tate's death  was  due  to  the  careless  opera- 
tion of  the  meeting  trains  by  the  engineers 
in  charge  of  them.  The  federal  act  abolishes 
the  defense  of  fellow  service;  and  what- 
ever risks  the  deceased  assumed  as  to  the 
defendants'  method  of  doing  business,  he  did 
not  assume  the  risk  of  injury  from  the  negli- 
gence of  another  employ&  For  an  injury 
so  caused,  the  statute  expressly  makes  the 
employer  liable.  There  was  therefore  no 
error  in  the  refusal  to  order  a  nonsuit  or  to 
direct  a  verdict  because  of  the  absence  of 
evidence  of  negligence  for  which  the  defend- 
ants were  bound  to  restx)nd  as  a  cause  of 
the  Injury.  The  contention  that  the  de- 
ceased was  not  employed  in  commerce  be- 
tween the  states  has  not  beoi  argued  here, 
is  ondergtood  to  be  abandoned,  and  has  not 
been  considered. 

[2]  The  argument  of  the  plaintiff's  coun- 
sel to  the  Jury,  that  the  verdict  asked  was 
not  a  very  serious  matter  to  the  railroad, 
"taking  from  them  a  few  coppers,  •  •  • 
but  it  means  a  good  deal  to  her,"  exceeded 
the  limit  of  legitimate  advocacy.  Exception 
was  duly  taken.  The  statement  "That  is 
another  way  of  saying  that  money  can  never 
bring  back  her  husband  to  her,  *  •  • 
that  Is  all  I  mean  by  if  was  not  a  withdrawal 
of  the  intimation  that  the  damages  asked 
were  a  small  amount  to  the  defendants. 
Whatever  the  rule  of  damages  may  be,  or 
to  what  extent  that  rule  may  differ  from 
that  prescribed  by  New  Hampshire  legisla- 
tion (P.  S.  a  191,  f  12),  there  is  nothing  in 
the  federal  statute  making  the  defendants' 
ability  to  pay  material  upon  the  questions 
of  liability  or  amount  It  does  not  appear 
that  evidence  upon  this  point  was  admitted 
or  offered.    If  offered,  it  would  have  been 


excluded  as  incompetent  nie  argument  was. 
plainly  intended  to  mislead  the  Jury,  and  to 
lay  before  them  facts  whidi  could  not  be  in 
evidence. 

Whethw  It  was  easy  or  dlfflcnlt  for  the 
defendants  to  pay,  whether  the  amount 
claimed  was  to  them  mere  loose  pocket 
change,  "a  few  coppers,"  or  their  entire  es- 
tate, were  matters  foreign  to  the  issues  be- 
fore the  Jnty,  The  defendants  protected 
their  rights  by  the  exception.  It  then  rested 
with  the  plaintiff  to  explicitly  withdraw  the 
improper  suggestion  and  to  obtain  a  finding 
of  tact  from  the  trial  court  that  the  trial  was 
not  thereby  rendered  unfair.  Bullard  v. 
Railroad,  64  N.  H.  27,  82,  5  AtL  838,  10  Am. 
St  Rep.  367;  Story  v.  Railroad,  70  N.  H.  364, 
48  AU.  288. 

Defendants'  exertion  sustained;  new  trial 
granted. 

YOUNO,  J^  did  not  sit  The  others  con- 
curred. 

(MS  Pa.  EOT) 

COMMONWEALTH  ez  reL  RILEY,  Burscsa. 
V.  DURKIN  et  «L 

(Supreme  Court  of  Pennsylvania.     May  22. 
1914.) 

Elkotions  (S  186*)— Ballots— Dbsighatiok 
or  Candidates  fob  Full  asd  fob  Unbx- 
piKED  Tkbus. 

Where  ttie  electors  at  an  election  to  cbooae 
six  councilmen,  two  to  fill  unexpired  terms  and 
four  for  full  termi,  failed  to  designate  on  their 
ballou,  as  required  by  Act  of  May  22,  18U5,  P. 
L.  100,  I  4,  that  they  voted  for  two  of  the  can- 
didates for  the  unexpired  terms,  so  that  it  was 
impossible  to  tell  who  of  the  six  were  elected 
for  the  unexpired  terma,  the  election  was  in- 
etEective. 

[Ed.  Note.— For  other  cases,  see  ESIectionB, 
Cent  Dig.  |  168;    Dec  Dig.  g  186.*] 

Appeal  from  Court  of  Common  Pleas,  La> 
seme  County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  John  Riley,  burgess  of  the 
borough  of  Sugar  Notch,  to  oust  Thomas 
Durkin  and  others  from  the  office  of  borough 
councilmen.  From  Judgment  for  relator,  de- 
fendants appeal.    Affirmed. 

At  the  municipal  election  of  1913,  in  the 
borough  of  Sugar  Notch,  there  were  ^  coun- 
cilmen to  be  elected ;  two  for  a  term  of  two 
years,  to  fill  unexpired  terms,  and  four  for 
the  term  of  four  years. 

The  defendants  demurred  to  the  suggestion 
for  the  writ  of  quo  warranto;  the  court  over- 
ruled the  demurrer  and  entered  Judgment  for 
the  commonwealth. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

Thomas  F.  Farrell,  John  McOahren,  and 
H.  L.  Freeman,  all  of  Wilkes-Barre,  for  ap- 
pellants. Evan  C.  Jones,  John  T.  Lena  ha  n, 
R.  B.  Sheridan,  and  M.  F.  McDonald,  all  of 
Wilkes-Barre,  for  appellees. 
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PER  CrftlAM.  At  the  election  held  In 
the  borongb  of  Sugar  Notch  on  November  4, 
1913,  two  of  the  councilmen  to  be  elected 
were  to  flU  unexpired  terms  caused  by  death. 
By  section  4  of  the  act  of  May  22,  1895  (P. 
li.  109)  it  was  necessary  for  the  quallfled 
electors  to  designate  on  their  ballots  that 
they  voted  for  two  persons  named  thereon 
to  flU  unexpired  terms.  This  was  not  done, 
and  It  was  Impossible  to  tell  from  the  ballots 
cast  who  of  the  alx  receiving  the  majority 
of  the  votes  cast  had  been  elected  for  the 
unexpired  terms.  These  were  to  be  filled  In 
accordance  with  the  provisions  of  the  act  of 
1895.  The  act  of  June  19,  1911  (P.  L.  1047) 
makes  none  for  them.  This  was  the  correct 
view  of  the  learned  court  below,  and  the 
Judgment  of  ouster  Is  afSnned. 


(ZK  Pa.  EM) 

MYERS  V.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.    May  SS2, 
1914.) 

Bailboads  (I  222*)— Ofebation— Damaok  to 
Adjoiniro    Landowiteb  — Rioht    to    Be- 

COVEB. 

An  adjoining  landowner  could  not  recover 
for  damage  from  smoke,  soot,  noise,  or  vibnt- 
tlons  resulting  from  the  operation  of  a  railroad, 
where  it  was  conceded  that  the  engines  were 
equipped  with  all  known  appliances  to  reduce 
the  amount  of  smoke  and  soot,  and  tiiere  waa 
no  evidence  of  negligent  or  unakiUfnl  operation. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  720-724 ;    Dec.  Dig.  {  222.*] 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Trespass  by  Allen  S.  Myers  against  the 
Pennsylvania  Railroad  Company  to  recover 
for  damages  caused  by  smoke.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
BLKIN,  STEWART,  and  MOSCHZIS- 
EEB.  JJ. 

B.  h.  Dlvely,  of  Altoona,  for  appellant 
Daniel  X  Neff,  J.  D.  Hicks,  and  A.  J.  Biley, 
all  of  Altoona,  for  appellee. 

PEB  CUBIAM.  This  appeal  Is  from  the 
refusal  of  the  court  to  take  off  a  nonsuit,  en- 
tered In  an  action  to  recover  damages  al- 
leged to  have  been  caused  to  plants  In  plain- 
tiff's greenhouses  by  the  emission  of  smoke, 
«oot,  and  gas  from  the  defendant's  engines. 
On  the  line  of  a  branch  road,  and  In  front  of 
plaintiff's  houses,  the  defendant  maintained 
a  siding,  on  which  engines  at  times  stood 
while  the  engineers  were  awaiting  order& 
^Ibe  smoke  and  soot,  especially  when  the 
standing  engines  were  coaled,  was  deposited 
on  the  glass  of  the  houses,  and  obstructed  the 
light  and  Interfered  with  the  growth  of 
plants.  It  was  conceded  at  the  trial  tiiat  the 
engines  were  equipped  with  all  the  known 
appliances   In   general    use   to    reduce    the 


amount  of  smoke  and  soot,  and  there  was  no 
evidence  that  would  sustain  a  finding  of  neg- 
ligent or  unskillful  operation.  An  adjoining 
landowner  cannot  recover  for  inconvenience 
or  loss  occasioned  by  smoke,  noise,  or  vi- 
brations, which  result  from  the  operation  of 
a  railroad  in  a  lawful  manner  without  neg- 
ligence, unsklllfulness  or  malice.  Penna. 
Bailroad  v.  Marchant,  U9  Pa.  B41,  13  AU. 
690,  4  Am.  St.  Rep.  659. 
The  Judgment  is  affirmed. 

(2tf  Pa.  6E1) 

YOUNG  V.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.     May  22, 
1914.) 

Appbai,  and  Ebbob  (I  1064*)— HAB)n:.Ess  Eb- 
bob—Instbttotions— Amount  or  Recovebt. 
A  plaintiff,  dissatisfied  with  the  amount  of 
a  verdict  in  lus  favor,  could  not  complain  on 
appeal  that  the  instructions  directed  the  jury 
that  plaintiff  could  not  recover  more  than  the 
amount  of  damages  claimed  in  the  declaration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  4219,  4221-4224;  Dec. 
Dig.  I  1064  ;•  Fraudulent  Conveyanpps.  Cent. 
Dig.  {  1002;  Trial,  Cent.  Dig.  »  475,  525,  628, 


Appeal  from  Court  of  Couimon  Pleas, 
Blair  County. 

Trespass  by  Blair  B.  Young  against  the 
Pennsylvania  Railroad  Company  to  recover 
damages  to  growing  timber  by  Rte.  From  a 
Judgment  for  plaintiff  for  less  than  claimed, 
he  appeals.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  BBOWN, 
ELKIN,  and  MOSGHZISEER,  JJ. 

Marlon  D.  Patterson,  of  Hollldaysburg, 
for  appellant.  Daniel  J.  Neff,  A.  J.  Blley, 
and  J.  D.  Hldos,  all  of  Altoona,  for  appellee. 

PER  CURIAM.  The  plalntUt  Is  dissatis- 
fied with  the  amount  of  the  verdict  which 
he  obtained  In  an  action  for  damages  for  In- 
jury to  growing  timber  by  fire,  and  has  as- 
signed as  error  the  Instruction  by  the  court 
that  the  verdict  should  not  exceed  the  amount 
of  loss  claimed  in  the  declaration.  It  is  not 
urged  in  support  of  the  assignment  that  a 
recovery  could  have  been  sustained  for  an 
amount  larger  than  that  claimed  in  the  dec- 
laration, but  that  any  reference  to  the 
amount  was  prejudicial  to  the  plaintiff  and 
ground  for  reversal.  This  view  is  based  on  a 
misconception  of  the  reasons  for  reversals 
on  appeals  by  defendants  In  cases  where  the 
plaintiff's  counsel  or  the  court  has  directed 
the  attention  of  the  Jury  to  the  amount  of 
damages  claimed  in  tiie  declaration,  and  In 
which  It  has  been  said  that  such  claims  do 
not  furnish  a  proper  measure  of  damages, 
and  the  statement  of  them  tends  to  mislead 
the  Jury  by  suggesting  an  amount  not  sup- 
ported by  the  evidence.  These  decisions 
have  no  application  to  this  case. 

The  judgment  Is  affirmed. 
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PODONA  T.  LEHIGH  VALLET  COAL  CO. 

(Supreme  Conrt  of  Pennsylvtuiia.    May  22, 
1914.) 

1.  Appbal  and  Erbos  (f  1039*)— Habulesb 
Ebbob— Statement  or  Claiu. 

That  plaintiff's  statement  of  claim  alleged 
that  defendant  was,  negligent  in  failing  to  pro- 
vide a  safe  place  of  ingress  and  egress  to  and 
from  the  mine  where  plaintiff,  the  employ^  of 
an  independent  contractor,  was  injured  did  not 
require  a  reversal,  where  defendant's  counsel 
understood  that  by  the  word  "safe"  was  meant 
"practical  reasonably  safe,"  and  the  case  wa« 
tried  on  the  theory  of  the  furnishing  of  a  rea- 
sonably safe  place. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  407S-4088;  Dec.  Dig.  | 
1039.*1 

2.  Masteb  and  Sebvaitt  (f  332*)— EkplotA 
OF  Independent  Contbactob— Neguqbnce 
—Evidence— Question  fob  Juby. 

Where,  in  an  action  by  the  employ^  of  an 
independent  contractor  for  injuries  from  bis 
bead  coming  in  contact  with  the  low  frame  of  a 
door  in  a  mine  while  he  was  being  brought  from 
his  work  on  defendant's  car,  there  was  evidence 
that  frequently  the  doorframe  could  not  be  seen 
because  of  smolie,  and  plaintiff  testified  that 
because  of  smoke  and  steam  be  had  never  seen 
it,  the  question  whether  defendant  was  negligent 
in  respect  to  the  construction  of  the  doorframe, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  Be«  Master  and 
Servant,  Cent  Dig.  H  1274-1277;  Dec.  Dig.  { 
332.*] 

3.  Pleadino  ({  817*)— Bill  of  PABTiotrLABS— 
Action  fob  Injukies  fbou  Neoliobnce. 

Where  plaintiff's  statement  of  claim  does 
not  sufficiently  specify  the  particulars  relating 
to  the  negligence  complained  of  as  the  cause  of 
bis  injury,  the  defendant  should  demand  a  bill 
of  particulars  setting  forth  the  information  de- 
sired. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  IS  954-fl62;  Dec.  Dig.  {  317.*] 

4.  Masteb  and  Sebtant  (|  321*)— EkplotI 
or  Independent  Cohtbactob. 

Where  a  mining  company  undertakes  to 
convey  the  employ^  of  an  independent  contrac- 
tor to  and  from  his  work  in  a  mine,  it  owes  him 
the  same  duty  to  furnish  a  reasonably  safe 
means  of  ingress  and  egress  that  it  owes  to  its 
own  employes. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant  Cent  Dig.  S  1262 ;  Dec.  Dig.  {  821.*J 

6.  TBIAI,   (|    191*)  — iNSTBXTOnONS  — Assukp- 

TION  of  Fact& 

Where,  in  an  action  for  injuries  to  an  em- 
ploy6  of  an  independent'  contractor  from  his 
head  striking  against  a  doorframe  while  he  was 
being  brought  from  work  in  a  mine  on  defend- 
ant's car,  tile  plaintiff  testified  that  by  reason 
of  smoke  and  steam  in  the  passageway  he  bad 
no  opportunity  to  observe  the  height  of  the  door- 
frame, an  instruction  wliicb  assumed  that  he 
had  such  opportunity  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  4.35;  Dec.  Dig.  |  191.*] 

6.  Masteb  and  Sebvant   ({  332*)— Employ^ 
OF  Independent  Contractob  —  Contbibu- 
TOBT  Neolioence— Question  fob  Jubt. 
Where,  in  an  action  for  injuries  to  an  em- 
ploye of  an  independent  contractor  from  strik- 
ing his  head  against  a  doorframe  while  he  was 
being  brought  from  work  in  a  mine  in  defend- 
ant's  car,    plaintiff   testified    that   he    had    no 
knowledge  of  the  height  of  the  frame,  the  ques- 
tion whether  he  was  guilty  of  contributory  neg- 


ligence in  raising  his  bead  to  a  dangerous  point 
was  for  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1274-li77;   Dec.  Dig.  1 

Appeal  from  Court  of  Common  Pleas,  La- 
zerne  County. 

Trespass  by  John  Podona  against  the  Le- 
high Valley  Coal  Company,  for  personal  in- 
juriea  From  Judgment  for  plaintiff,  defend- 
ant antealSL    Affirmed. 

The  facts  appear  in  the  following  opinion 
of  Carman,  J.,  sur  defendant's  motion  for  a 
new  trial  and  for  Judgment  n.  o.  v.: 

The  plaintiff,  John  Podona,  was  employed,  on 
29th  March,  1909,  for  the  Portland  Contracting 
Company,  in  a  gangway  of  the  defendant's  mine. 
He  worked  at  loading  rock  and  had  been  em- 
ployed there  for  about  three  weelu. 

To  get  to  his  place  of  work,  he  was  taken 
into  the  mine  down  a  slope  in  a  car,  and  when 
^oing  home  from  work  was  taken  up  tbe  slope 
in  the  car.  On  said  date  when  he  was  being 
taken  up  the  slope,  his  bead  collided  with  the 
doorframe  and  he  sustained  very  serious  inju- 
ries. He  claims  that  be  never  saw  tbe  doorway 
because  at  all  times  when  be  bad  passed  it  it 
was  full  of  smoke. 

The  motion  for  new  trial  is  based  on  the  fol- 
lowing reasons:  First  the  verdict  is  against 
tbe  Uw;  second,  the  verdict  is  against  tbe 
evidence ;  third,  the  court  erred  in  refusing  to 
affirm  defendants  points.  The  motion  for  judg- 
ment non  obstante  veredicto  is  based  upon  our 
refusal  to  give  binding  instructions. 

The  defense  relies  upon  certain  propositions. 

[I]  First.  "No  negligence  was  alleged  or 
shown."  The  objection  that  no  negligence  was 
alleged  Is  based  upon  the  language  of  plaintiff's 
statement  which,  in  so  far  as  it  relates  to  de- 
fendant's negligence  is  as  follows:  "That  it  be- 
came and  was  the  duty  of  the  said  defendant 
company  to  provide  a  safe  ingress  and  egress  for 
all  who  were  lawfully  employed  in  the  said 
mine."  "Tbe  said  company  was  negligent  in 
not  80  constructing  the  said  door  that  the  frame 
thereof  would  not  injure  one  lawfully  ascending 
or  descending  the  said  slope."  "Tbe  plaintiff  al- 
leges that  the  defendant  was  negligent  in  not 
furnishing  a  proper  car  for  persons  lawfully  as- 
cending and  descending  the  said  slope." 

While  the  language  of  the  statement  is  un- 
doubtedly too  broad,  still  it  was  not  submitted 
to  the  jury  and  the  case  was  tried  on  the  theory 
of  the  master  furnishing  to  the  servant  a  reaaon- 
abljc  safe  place.  As  counsel  for  defendant  un- 
derstood that  the  legal  "safe  place"  is  the  prac- 
tical reasonably  safe  place,  no  harm  could  be 
done  to  the  defendant  by  tbe  breadth  of  the 
claim.  The  cases  cited  to  sustain  defendant's 
contention  are  where  the  trial  court  submitted 
to  the  jury  the  question  of  safety  without  qual- 
ification. The  difference  is  wide ;  in  such  cases 
the  jury  might  infer  absolute  safety  to  be  the 
rule;  here  counsel  for  both  plaintiff  and  de- 
fendant knew  otherwise.  It  wonld  be  the  ezcess- 
of  technicality  and  a  practical  denial  of  justice 
to  deprive  plaintiff  of  his  action  merely  because 
his  counsel  in  his  statement  used  the  language 
quoted,  when  the  language  included  plaintiff's 
claim  and  no  one  was  Injured  by  the  form  of  ex- 
pression. 

[2]  As  to  the  allegation  that  proper  car  was 
not  furnished  by  defendant  to  the  persons  law- 
fully ascending  and  descending  the  slope,  we 
find  that  on  the  trial  no  evidence  was  offered  to 
sustain  the  allegation,  and  it  cannot  be  serious- 
ly argued  that  because  it  was  alleged  and  not 
proved  the  plaintiff  is  out  of  court  But  de- 
fendant argues  that,  even  conceding,  "for  the 
sake  of  argument  only,  that  the  declaration  aver- 
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red  the  failnre  of  the  defendant  to  famish  the 
plaintiff  with  a  reasonably  safe  ingress  and 
esress  to  be  used  in  connection  with  his  place 
of  work,  there  was  no  proof  offered  by  the  plain- 
tiff tending  to  establish  such  a  cbarcre."  De- 
fendant's reason  for  this  statement  is  based  up- 
on the  theory  that  whether  the  door  was  or  was 
not  reasonably  safe  could  only  be  determined  by 
comparison.  It  was  not  claimed  by  plaintiff 
that  in  form  and  detail  the  door  differed  from 
other  doors  in  mines,  nor  that  ordinarily  it 
would  not  be  reasonably  safe;  bot  it  was  urged 
that  as  the  door  was  located  with  respect  to 
smoke  and  escaping  steam  which  frequently  con- 
cealed the  door,  the  construction  was  not  rea- 
sonably safe.  In  other  words,  that  the  particu- 
lar circumstances  must  determine  the  reasonable 
safety  of  construction,  there  being  a  higher  de- 
gree of  care  required  when  the  danger  could  not 
be  seen  and  guarded  against  than  when  the  dan- 
ger was  apparent.  The  plaintiff  and  some  of  bis 
witnesses,  as  did  some  of  defendant's  witnesses, 
testified  that  frequently  because  of  smoke  the 
door  could  not  be  seen,  and  the  plaintiff  testified 
that  because  of  smoke  and  steam  he  had  never 
aeen  the  door.  We  said  to  the  jury:  "The  plain- 
tiff's dae  will  therefore  rest  clearly  upon  his 
own  testimony  with  respect  to  his  knowledge  of 
the  height  of  the  door  and  his  going  under  it.  If 
you  find  that  he  knew  it,  and  that  he  allowed 
himself  to  be  transported  up  in  the  car  where, 
by  raising  his  head  a  few  inches,  he  was  liable 
to  have  it  knocked  off,  then  it  may  be  concluded 
that  he  assumed  the  risk  of  his  employment  and, 
in  our  judgment,  he  would  not  be  entitled  to  re- 
cover in  this  case.  But  if  he  did  not  know 
that  at  that  point  it  was  lower  than  the  rest 
of  the  gangway,  or  slopeway,  whatever  name  be 
proper  for  it,  and  could  not  see  it,  and  if  that 
in  your  judgment  was  a  negligent  consti-uction 
under  the  circumstances,  then  we  say  to  you 
that  he  might  recover."  It  will  be  noticed  that 
the  plaintiff's  statement  is  that  defendant  "was 
negligent  in  not  so  constructing  the  said  door 
that  the  frame  thereof  would  not  injure  one  law- 
fully ascending  or  descending  the  said  slope." 
This  proposition  must  be  true  if  the  frame  was 
to  be  concealed  from  observation,  and  the  evi- 
dence on  both  sides  shows  that  it  was  frequently 
so  concealed  by  steam  and  smoke. 

[3]  If  from  the  language  cited  the  particulars 
leiating  to  the  negligence  of  construction  could 
not  be  determined,  the  defendant  might  have 
demanded  a  bill  of  particulars  and  obtained  ex- 
act information  as  to  the  full  import  of  the  lan- 
gnage  of  the  statement.  Defendant  could  not 
place  its  own  construction  on  the  language,  rest 
its  case  upon  it,  and  then  hold  plaintiff  to  the 
defendant's  interpretation,  if  the  language  were 
broad  enough  to  include  another  Interpretation. 

[4]  That  the  plaintiff  was  not  an  employfi  of 
defendant  we  think  is  immaterial.  If  the  de- 
fendant undertook  to  convey  plaintiff  upon  and 
down  the  slope,  defendant  owed  to  plaintiff  the 
same  duty  as  to  employes.  The  doctrine  of 
Hagan  v.  Steel  Co.,  240  Pa.  222,  87  AtL  674, 
does  not  apply  to  this  case. 

[5]  Second.  Defendant  urges  that  plaintiff  as- 
sumed the  risk  of  his  employment  and  cannot 
recover,  and  that  its  first  point  should  have 
been  affirmed.  The  point  is  as  follows:  "The 
plaintiff,  by  contracting  for  the  performance  of 
nazardons  duties,  must  be  held  to  have  assumed 
such  risks  as  were  incident  to  their  discharge 
from  causes  open  and  obvious,  the  dangerous 
character  of  which  he  had  opportunity  to  as- 
certain; and,  having  passed,  on  his  way  to  and 
from  his  work  twice  daily  for  three  weeks,  the 
door  by  which  he  was  injured  in  the  same  car  in 
which  be  was  riding  when  injured,  or  in  a  car 


of  similar  construction,  and  having  had  ample 
opportunity  to  observe  the  height  of  the  door- 
frame, as  was  the  case  with  his  fellow  servants, 
he  must  be  held  to  have  seen  what  they  ob- 
served, and  to  have  assumed  the  risk  of  the  acci- 
dent which  befell  him."  This  point  could  not  be 
affirmed  because  it  assumes  that  the  plaintiff 
had  "ample  opportunity  to  observe  the  height  of 
the  doorframe,  as  was  the  case  with  his  fellow 
servants."  The  opportunity  to  observe  is  posi- 
tively denied  by  plaintiff  and  was  for  the  jury. 
What  his  fellow  servants  might  have  opportu- 
nity for  observing  depends  upon  so  many  ele- 
ments, such  as  length  of  service,  points  of  ob- 
servation, positions  in  the  car,  that  obviously 
their  knowledge  could  not  be  attributed  to  him, 
unless  their  opportunity  and  his  were  found  to 
be  identicaL 

It  is  undoubtedly  true  that  In  getting  in  de- 
fendant's car  to  be  carried  out  of  the  mine 
plaintiff  assumed  the  risks  apparent,  but  he  had 
also  the  right  to  assume  that  defendant  would 
carry  him  with  reasonable  safety  as  to  appli- 
ances and  construction.  As  shown  by  the  por- 
tion of  our  charge  hereinbefore  quoted  this 
question  depended  upon  the  findings  of  the  jury 
as  to  plaintiff's  knowledge  of  the  "height  of  the 
door  and  his  going  under  it." 

[6]  Third.  The  defendant  contends  that  on 
the  ground  of  contributory  negligence  plaintiff 
should  not  be  permitted  to  recover.  This  ques- 
tion was  submitted  to  us  by  defendant's  fifth 
point  which  we  answered  thus:  "We  cannot 
affirm  that  point  as  drawn;  but  we  say  to  you 
that  if  you  find  that  the  plaintiff  had  knowledge 
of  this  condition  and  himself  was  careless,  then 
the  plaintiff  cannot  recover."  We  had  alno  said 
in  our  main  charge:  "It  may  be  possible  that 
this  plaintiff  raised  his  head  thoughtlessly  at  a 
dangerous  point  and  sustained  his  injury.  If  be 
were  passing  under  a  low  bridge  or  under  a  low 
ceiling  and  happened  by  some  impulse  to  rai.te 
his  head  and  be  hurt,  as  I  have  stated  several 
times,  if  he  had  known  of  the  condition,  he  could 
not  recover  even  though  it  was  low ;  because  he 
assumed  the  risk  when  he  undertook  to  work  in 
a  place  like  that."  "This  we  think  left  the  ques- 
tion of  contributory  negligence  to  the  jury 
where  in  our  judgment  it  properly  belonged. 

Fourth.  Defendant  contends  that  the  negli- 
gence, if  an^ft  was  that  of  the  mine  foreman. 
This  contention  cannot  be  sustained.  The  evi- 
dence did  not  bring  the  mine  within  the  ex- 
ception of  the  act  of  June  2,  1^1,  wherein  mine 
foremen  are  provided  for. 

Argued  before  BROWN,  MESTREZAT, 
POTTEH,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

P.  F.  O'Neill  and  F.  W.  Wheaton,  both  of 
Wilkes-Barre,  for  appellant  James  L.  Lena- 
ban,  of  Wilkes-Barre,  James  P.  Costello,  of 
Uazleton,  and  John  T.  Lenaban,  of  Wilkes- 
Barre,  for  appellee. 

PER  CURIAM.  The  complaints  of  the  ai^ 
pellant  axe:  (1)  That  the  trial  judge  refused 
to  direct  a  Terdict  in  its  favor;  and  (2)  that 
its  motion  for  judgment  n.  o.  v.  was  denied. 
All  the  reasons  urged  in  support  of  these 
complaints  are  sufficiently  answered  in  the 
opinion  of  the  court  below  refusing  a  new 
trial  and  overruling  the  defendant's  motion 
for  judgment  In  Its  favor. 

Judgment  affirmed. 


Digitized  by 


Google 


922 


n.  ATLANTIC  BBPOBTEB 


(Pa. 


(ME  Pa.  EM) 

COMMONWEALTH  t.  CROWL  et  aL 

(Supreme  Court  of  Penniylvani*.    May  22, 
19M.) 

1.  Btatutis  ({  110V6*)— Tmx  ard  Sobjkoi> 
Mattes. 

The  dtie  of  Act  March  24, 1908  (P.  L.  63), 

reading,  "Ao  act  for  the  protection  of  the  public 
health  and  to  prevent  fraud  *  *  *  In  the 
•  •  •  sale  •  *  •  of  adulterated  or  dele- 
terious ice  cream,  fixing  a  standard  of  butter 
fat  for  ice  cream,"  gives  sufficient  notice  of  the 
contents  of  section  4,  which  provides  that  "no 
ice  cream  shall  be  sold  within  the  state  contain- 
ing less  than  8  per  centum  of  butter  fat,  except 
where  fruits  or  nuts  are  used  for  the  purpose  of 
flavoring,  when  it  shall  not  contain  leas  than 
6  per  centum  of  butter  fat" 

[Ed.    Note. — For   other    case*,   see   Statutes, 
Cent.  Dig.  U  139,  161,  162,  1^;   Dec  Dig.  f 

2.  Statutks  <i  109*)— Tnu  aud  Subjbot- 

Matter. 

The  title  of  a  statute  need  not  be  an  index 
to  Ita  subject-matter,  but  ia  sufficient  where  it 
comprehends  the  subject  involved  and  fairly 
puts  the  inquirer  on  notice. 

[Ed.   Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  |{  136-li(U ;   Dec.  Dig.  |  1U9.*] 

8.  Food  ({  1*)— ADULiKBAiion— Vauditt  or 

Statute. 

Act  March  24,  1900  (P.  L.  63),  fixing  the 
standard  of  butter  fAt  for  ice  cream,  is  within 
the  police  power  of  the  state,  though  ice  cream 
below  the  standard  set  ia  not  injurious  to 
health. 

[Ed.  Note.— Far  other  cases,  see  Food,  Cenb 
Dig.  H  1,  2;  Dec  Dig.  {  L*] 
4.  C9N8TITUT10NAI.  Law   ({  48*)— Gonbtbt70- 

TioN  or  Constitution  to  Avoid  Invaud- 

ITT. 

The  courts  should  not  declare  a  statute  on- 
constitutional,  unless  it  clearly  appears  that  the 
constitutional  power  has  been  exceeded. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dec.  Dig.  |  48.*] 

6.  Food  (I  18*)  —  Adulteration  —  Pbobeou- 

TIOH— iKlOHT  TO  IMOTITUTE. 

A  prosecution  for  selling  ice  cream  defi- 
cient in  butter  fat  according  to  the  standard 
fixed  by  Act  March  24,  lUOU  (P.  L.  63),  need 
not  be  commenced  by  the  dairy  and  food  com- 
missioner, but  may  be  brought  by  any  citizen. 
[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  I  20;   Dec.  Dig.  {  18.*] 

6.  Food  ({  6*)  —  Adulteration  —  Befkai.  or 
Statute. 

Act  May  13,  1909  (P.  L.  620),  relating  to 
food,  etc,  does  not  repeal  the  ice  cream  act  of 
March  24,  1909  (P.  L.  63),  which  fixes  the 
standard  of  butter  fat  for  ice  cream  sold  in  the 
state. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  I  1;   Dec  Dig.  {  8.*] 

7.  Statutes  (i  161*)— Repeal  bt  Iupuca- 
tion. 

An  earlier  statute  is  repealed  by  implica- 
tion by  a  later  one  only  In  so  far  as  their  pro- 
visions are  irreconcilable. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  f$  230-234 ;   Dec.  Dig.  {  101.*] 

8.  Statutes   (§  161*)— Repeal  by  Implica- 
tion— Presumption. 

The  later  of  two  acts  passed  at  the  same 
session  of  the  Legislature  will  not  be  presumed 
to  repeal  the  earlier  act  by  implication. 

[Ed.   Note.— For    other   cases,   see    Statutes, 
Cent  Dig.  §|  230-234 ;   Dec.  Dig.    {  161.*] 


8.  Food  ({  21*)— Adulteration— Evidencc 
Where,  in  a  prosecution  for  selling  ios 
cream  deficient  in  butter  fat  according  to  the 
standard  fixed  l>y  the  ice  cream  act  of  March 
24,  1909  (P.  L.  63),  it  was  shown  that  a  pint 
of  ice  cream  for  the  sale  of  which  defendant  was 
prosecuted  had  been  analyzed  and  found  defi- 
cient in  butter  fat,  it  was  not  error  to  exclude 
the  evidence  of  experts  to  show  that  samples 
taken  from  other  parts  of  the  same  can  might 
show  different  percentages  of  butter  fat 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  i  22;   Dec  Dig.  i  21.*] 

Appeal  from  Superior  Court. 

A.  B.  Crowl  and  another  were  convicted 
of  selling  ice  cream  deficient  in  butter  fat, 
in  violation  of  Ice  Cream  Act  Marcli  24, 
1909  (P.  L.  63),  and  from  a  decree  of  tlie 
Superior  Court,  affirming  the  convlctioo, 
they  appeal.    AfflrmedL 

The  opinion  of  the  Superior  Court,  by  Hen- 
derson, J.,  was  as  follows: 

[1,2]  The  first  proposition  presented  by  the 
appellant  is  that  the  title  of  Uie  act  of  March 
24,  1909  (P.  L.  63),  does  not  comply  with  the 
requirements  of  section  3  of  article  3,  of  the 
Constitution  of  Pennsylvania,  in  that  it  does 
not  give  sufficient  notice  of  the  provisions  of 
section  4  of  the-  statute  under  which  the  in- 
dictment was  drawn.  The  title  to  the  act  is: 
"An  act  for  the  protection  of  the  public  health, 
and  to  prevent  fraud  and  deception  in  the  man- 
ufacture, sale,  offering  for  sale,  exposing  for 
sale,  and  having  in  possession  with  intent  to 
sell,  of  aduUeraled  or  deleterious  ice  cream,  fix- 
ing a  standard  of  butter  fat  for  ice  cream,  pro- 
viding penalties  for  the  violation  thereof  and 
providing  for  the  enforcement  thereof."  The 
fourth  section  provides  that:  "No  ice  cream 
shall  be  sold  within  the  state  containing  leas 
than  eight  per  centum  butter  fat,  except  where 
fruits  or  nuts  are  used  for  the  purpose  of  flavor- 
ing, when  it  shall  not  contain  less  than  six  per 
centum  butter  fat"  We  need  not  refer  to  the 
numerous  cases  which  hold  that  it  is  not  neces- 
sary that  the  title  to  an  act  be  an  index  of  the 
subjects  legislated  about  It  is  sufficient  if  it 
comprehended  the  subject  involved  and  fairly 
puts  the  inquirer  on  notice  This  act  has  a 
single  subject,  and  the  title  covers  it  with  a 
comprehensiveness  more  complete  than  is  usual 
in  legislation.  It  declares  the  purpose  of  the 
act  and  gives  notice  that  penalties  are  provided 
for  a  violation  of  its  terms.  One  of  the  things 
particularly  brought  to  the  notice  of  the  reader 
is  that  it  fixes  a  standard  of  butter  fat  for  ice 
cream,  and  it  was  for  the  violation  of  the  law 
with  reference  to  this  provision  that  the  defend- 
ant was  convicted.  We  have  no  doubt  that  all 
of  the  provisions  of  the  statute  are  cognate  with 
the  title. 

[3]  It  is  next  contended  that  the  enactment  to 
not  within  the  police  power  of  the  state  in  so 
far  as  It  fixes  a  standard  of  butter  fat  for  ice 
cream.  We  do  not  understand  that  there  is 
any  contention  that  that  portion  of  the  fourth 
section  which  forbids  the  manufacture  or  sale 
of  adulterated  or  deleterious  ice;  cream  ia  not 
a  proper  subject  of  legislation.  We  are  only 
concerned,  therefore,  with  the  inquiry  whether 
a  statute  which  fixes  a  standard  of  quality  for 
ice  cream  is  within  the  police  power.  The  pur- 
pose of  the  act  was  to  suppress  false  pretenses 
and  to  secure  honest  dealing  in  the  sale  of  aa 
article  of  food.  That  ice  cream  is  in  general 
use  is  admitted ;  that  it  is  largely  composed  of 
milk  and  cream  is  shown  by  the  evidence  in  the 
case.  Its  name  implies  the  use  of  cream  in  its 
composition,  and  all  of  the  authorities  to  which 
the  learned  counsel  for  the  appellant  refer  show 
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that  milk  and  cream  are  coDStftaents  In  Ita  com-' 
position.  It  enters  ao  largely  into  the  food 
supply  of  the  public  as  to  have,  become  a  proper 
subject  of  legislation,  especially  in  view  of  the 
opportunities  which  its  manufacture  affords  to 
practice  imposition.  In  the  popular  understand- 
ing it  is  largely  composed  of  milk  of  which  but- 
ter fat  is  an  important  constituent  If  by  the 
exercise  of  ingenuity  and  by  the  practice  of 
unwarranted  thrift  a  product  can  oe  put  on 
the  market  having  the  name  and  appearance  of 
ice  cream,  but  lacking  the  chief  element  which 
gives  it  value  as  an  article  of  food,  a  large  op- 
portunity would  be  afforded  to  dealers  in  that 
article  to  profit  by  deception  and  it  Is  the  op- 
portunity for  Bucb  deceit  of  which  the  police 
power  takes  notice  and  seeks  to  take  away. 
It  is  not  necessary  that  injury  has  been  done 
or  a  wrong  perpetrated.  The  possibility  that 
such  results  may  take  place  warrants  legisla- 
tive intervention  under  the  police  power.  We 
are  not  concerned  with  the  wisdom  of  legisla- 
tion under  this  power.  Our  only  inquiry  is 
whether  the  power  exists.  Sovereignty  is  in  the 
people  and  is  expressed  through  their  legislative 
representatives  by  the  enactment  of  their  will 
into  laws.  Their  authority  Is  general  except 
as  restrained  by  the  Constitution  of  the  com- 
monwealth or  the  Constitution  of  the  United 
States,  and  among  legislative  capacities  one  of 
tiie  largest  is  the  exercise  of  the  police  power. 
It  is  more  easily  described  than  defined,  but 
that  it  extends  to  the  protection  of  the  lives, 
health,  aUd  property  of  the  citizens  and  to 
the  preservation  of  good  order  and  the  public 
morals  cannot  be  questioned,  and  these  objects 
are  to  be  provided  for  by  such  legislation  as  the 
discretion  of  the  lawmaking  body  may  deem 
appropriate.  It  is  not  a  successful  denial  of 
the  exercise  of  these  powers  to  say  that  the 
prohibited  article  is  wholesome  and  not  injuri- 
ous to  the  consumer.  The  wholesomeness  of 
the  prohibited  thing  will  not  render  the  act  un- 
constitutional. The  temptation  to  fraud  and 
adulteration  may  be  a  consideration  leading  to 
regulative  or  prohibitive  legislation.  If  it  were 
not  so  courts  would  become  the  triers  of  the 
expediency  of  such  legislation,  and  the  autbor- 
il7  which  the  people  committed  to  the  Legisla- 
ture would  be  transferred  by  judicial  action  to 
the  courts. 

[4]  Where  a  statute  is  clearly  and  palpably 
violative  of  the  Constitution,  it  is  the  duty  of 
the  courts  to  declare  it  invalid  in  the  respects 
in  which  it  is  repugnant  to  this  supreme  law; 
but  the  presumptions  are  all  in  favor  of  the 
yalidity  of  legislative  enactments,  and  the  bur- 
den is  on  him  who  asserts  the  contrary  to  make 
it  clear  beyond  doubt  that  the  constitutional 
power  has  been  exceeded.  It  has  been  the  pol- 
icy of  this  state  to  legislate  on  the  subject  of 
milk  and  milk  products,  and  statutes  have  been 
enacted  which  made  it  unlawful  for  any  person 
to  sell  milk  which  contained  less  than  a  fixed 
percentage  of  butter  fat  and  less  than  a  fixed 
percentage  of  milk  solids,  making  it  unlawful 
to  sell  cream  which  contained  less  than  a  fixed 
percentage  of  butter  fat,  which  classified  cheese 
and  fixed  the  percentage  of  butter  fat  which 
the  various  daases  of  cheese  should  contain ;  and 
similar  le^^tion  has  been  enacted  in  other 
states.  State  v.  CampbdL  84  N.  H.  402,  13 
Atl.  586,  10  Am.  St.  Kep.  377:  Commonwealth 
V.  Waite,  93  Mass.  (11  Allen)  264,  87  Am.  Dec 
711;  State  ▼.  Smyth,  14  B.  I.  100,  51  Am. 
Bep.  344.  Legislation  of  a  like  character  Is 
found  In  the  act  of  May  21,  1901  (P.  L.  275), 
forbidding  the  sale  of  vinegar  which  contains 
less  than  4  per  cent,  of  absolute  acetic  acid. 
If  the  sale  of  pure  milk  containing  less  than 
3^  per  cent,  of  butter  fat  may  be  prohibited, 
it  IS  not  apparent  why  the  same  principle  does 
not  apply  to  ice  cream.  Milk  is  a  natural  prod- 
uct— \«-holcsome  and  useful  for  food.  The  milk 
of  many  cows  contains  less  than  3V4  per  cent. 
of  butter  fiat    The  owners  of  such  cattle  have 


a°  constitutional  right  to  sdl  the  product  of  their 
dairies ;  but  this  right  has  been  held  to  be  sub- 
ordinate to  the  puDlic  welfare,  and  this  wel- 
fare demands  that  a  fixed  minimum  standard 
of  butter  fat  shall  exist  in  the  whole  milk  sold 
in  this  commonwealth.  The  known  disposition 
of  some  dealers  to  cheat,  and  the  opportunity 
afforded  them  by  the  absence  of  some  regula- 
tion of  the  business,  is  the  justification  of  such 
legislation  under  the  police  power.  Through 
such  laws  the  consumers  have  the  assurance 
that  that  which  they  buy  is  what  it  is  called 
and  what  it  appears  to  be,  and  the  opportunity 
for  imposition  in  selling  an  adulterated  or  in- 
ferior article  of  food  for  that  which  is  whole- 
some and  of  a  supposed  standard  of  quality  is 
removed.  The  integrity  of  the  act  is  not  af- 
fected by  the  provision  that,  where  fruits  and 
nuts  are  used  for  flavoring,  6  per  cent,  of  but- 
ter fat  shall  be  required  in  ice  cream.  It  is 
obvious  that  the  addition  of  fruits  and  nuts  to 
a  given  quantity  of  ice  cream  would  diminish 
the  percentage  of  butter  fat,  and  it  was  appar- 
ently a  consideration  of  this  fact  which  caused 
the  distinction  between  ice  cream  flavored  with 
extracts  and  that  to  which  nuts  or  fruits  were 
added.  No  discriminatio^n  is  made  between  in- 
dividuals or  preference  given  to  particular  man- 
ufacturers by  this  legislation,  and  no  substan- 
tial reason  is  advanced  which  would  make  such 
a  regulation  destructive  of  the  whole  statute. 

[5]  It  is  not  an  objection  to  the  prosecution 
that  it  was  not  commenced  by  the  dairy  and 
food  commissioner.  That  functionary  was  spe- 
cially charged  with  the  enforcement  of  the  pro- 
visions of  the  statute,  but  that  did  not  disable 
any  citisen  of  the  commonwealth  from  appear- 
ing as  a  prosecutor.  The  offense  is  a  misde- 
meanor, and  a  prosecution  for  a  violation  of 
the  act  might  be  instituted  by  any  person  in- 
clined so  to  do. 

|6-8]  The  appellant  further  cohtends  that  the 
act  under  consideration  was  repealed  by  the  act 
of  May  13,  1909  (P.  L.  520),  relating  to  food, 
defining  food  and  providing  for  the  protection 
of  the  public  health  and  the  prevention  of  fraud 
and  deception,  etc  A  comparison  of  the  two 
acts  shows  that '  the  latter  contains  no  provi- 
sion with  reference  to  the  quantity  of  butter  fat 
necessary  in  ice  cream,  nor  any  provision  which 
is  inconsistent  with  the  fourth  section  of  the 
act  of  March  24,  1909  (P.  L.  63),  and  as 
there  is  no  express  repeal,  none  arises  by  neces- 
sary implication.  An  earlier  statute  is  repeal- 
ed only  in  those  particulars  wherein  it  is  clearly 
inconsistent  and  irreconcilable  with  later  en- 
actments. The  antagonism  must  be  so  great  as 
to  convince  the  mind  thai  the  last  enactment 
repealed  the  former.  The  objects  of  the  two 
statutes  are  not  the  same,  and,  If  so,  both  can 
stand,  though  they  may  refer  to  the  same  sub- 
ject. Moreover,  both  of  these  acts  were  passed 
at  the  same  session  of  the  Legislature  and  the 
latter  only  a  few  weeks  after  the  former.  Un- 
der such  circumstances,  there  is  a  presumption 
against  an  implied  repeat 

[9]  We  do  not  regard  the  examination  sug- 
gested in  the  twelfth  and  thirteenth  assign- 
ments as  permissible.  The  evidence  of  the  ex- 
perts as  to  the  possibility  that  samples  of  ice 
cream  taken  from  different  parts  of  a  can 
might  or  would  exhibit  a  variation  of  butter 
fat  content  would  not  aid  the  jury  in  deter- 
mining what  were  the  constituents  of  the  sam- 
ple which  the  prosecuting  witness  bought  and 
which  the  chemist  for  the  commonweatlh  an- 
alyzed. Mr.  Pelton,  a  witness  for  the  common- 
wealth, testified  that  he  bought  a  pint  of  choco- 
late ice  cream  from  the  defendant,  that  he 
asked  for  chocolate  ice  cream,  and  that  the  de- 
fendant delivered  to  him  a  pint  of  ice  cream 
which  had  the  appearance  of  chocolate  Ice 
cream.  It  was  this  pint  of  ice  cream  which  was 
analyzed,  and  for  the  sale  of  which  the  defend- 
ant was  prosecuted.  It  was  shown  to  have  had 
less  than  8  per  cent  of  butter  fat.    Theories 
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about  what  might  have  been  foand  in  some 
other  part  of  the  can  from  which  the  witnesa 
got  his  pint  would  not  throw  any  light  on  the 
case.  We  are  unable  to  obtain  a  point  of  view 
of  the  case  from  which  we  can  observe  any 
error  in  its  trial.  It  was  fiiirly  presented  by 
the  learned  trial  judge,  and  the  law  expounded 
in  accordance  with  the  principles  which  govern 
the  case  on  the  undisputed  facta. 

The  assignments  are  overruled,  the  jodgment 
is  affirmed,  and  the  record  remitted  to  the  court 
below,  to  the  end  that  the  sentence  may  be 
carri^  into  execution. 

Argued  before  FEUO,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Walter  Jeffreys  Carlin,  of  New  York  City, 
and  Gerry  T.  Eincald,  of'Corry,  for  appel- 
lants. A.  H.  Woodward,  of  Clearfield,  and 
3.  Orin  Walt,  Dlst  At^.,  and  M.  Levant 
Davis,  both  of  Erie,  for  tbe  Commonwealtb. 

PER  CURIAM.  Tbe  Judgment  of  tbe  Su- 
perior Court  la  afDrmed,  on  tbe  opinion  of 
Judge  Henderson. 

(245  Pa.  H2) 

STEPHENS-AOAMSON  MFO.  CO.  v.  ABM- 
STRONG. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

Pleading  ({  848*>— Want  or  StTFJiciENT  A»- 
riDAViT  OF  Deferss— Right  to  Judqmxnt— 
Waivkb. 

A  plaintiffs  right  to  Judgment  for  want  of 
a  sufficient  affidavit  of  defense  is  not  waived 
by  tbe  entry  of  a  role  on  defendant  to  file  an 
affidavit  of  defense  and  a  plea,  though  an  affi- 
davit and  a  plea  be  filed  pursuant  to  such  rule. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1065,  lOtMJ ;    Dec.  Dig.  |  84».*] 

Appeal   from   Court  pf   CJommon   Pleas, 

Philadelphia  County. 

Assumpsit  by  the  Stephens-Adamson  Man- 
ufacturing Company,  a  corporation,  against 
N.  Bruce  Armstrong.  From  judgment  for 
plaintifC  for  want  of  sufficient  affidavit  of 
defense,   defendant   appeals.     Affirmed. 

From  the  record  It  appeared  that  the  plain- 
tiff In  its  statement  of  claim  alleged  that 
the  defendant  was  liable  as  Indorser  on  a 
bill  of  exchange  accepted  by  tbe  Armstrong 
Engineering  Company.  The  defendant  filed 
an  affidavit  of  defense.  Subsequently,  by 
leave  of  court,  the  plaintiff  filed  an  amended 
statement  of  claim,  alleging  that  the  defend- 
ant was  liable  as  sniety  for  the  Armstrong  En- 
gineering Company,  and  in  obedience  to  a 
rule  of  court  ruled  the  defendant  to  file  an 
affidavit  of  defense  and  a  plea.  The  defend- 
ant filed  an  affidavit  of  defense  and  a  plea. 
The  plaintiff  then  took  a  rule  for  Judgment 
for  want  of  a  sufficient  affidavit  of  defense, 
which  was  made  absolute  by  the  court  below. 
and  Judgment  was  accordingly  entered  for 
the  plaintiff  and  against  the  defendant  In 
the  sum  of  $1,563.29. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 


Danid  R.  Bothermel,  of  Philadelphia, 
for  appellant  Alfred  T.  Stelnmetz,  George 
Wentworth  Carr,  and  Robert  A.  Beggs,  Jr., 
all  of  Philadelphia,  for  appellee. 

PER  CURIAM.  The  statement  of  the 
question  Involved  Is : 

"Did  the  plaintiff  waive  its  right  to  move  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense  by  entering  a  rule  on  the  defendant  t» 
plead,  and  plea  filed  in  pursuance  thereof?" 

This  question  has  been  decided  adversely 
to  the  appellant  In  tbe  recent  case  of  Dreifus 
y.  Logan  Iron  Co.,  91  Atl.  239.  It  Is  the 
only  question  on  which  the  appellant  is  en- 
titled to  be  beard.  Lincoln  y.  Wakefield,  237 
Pa.  97,  85  AU.  133;  Felln  y.  Philadelphia, 
241  Pa.  164,  88  AU.  421,  and  cases  there 
dted. 

The  Judgment  Is  affirmed. 

Otf  Pa.  EU) 
LITTLE  et  aL  y.  THROPP. 


(Supreme 


Court   of   Pennsylvania. 
1914.) 


May   22. 


1.  Plkadino  ({  281*)— SoTPLKKKirrAi.  Am- 
DAVIT  or  Defense. 

A  supplemental  affidavit  of  defense,  setting 
up  a  defense  different  from  tliat  presented  by 
the  original  affidavit,  and  not  merely  explana- 
lory  thereof,  will  be  viewed  with  suspicion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  844 ;   Dec  Dig.  i  281.*] 

2.  Pleading  ((  166*)— Defense— Fraud. 

Where  defendant  relies  on  fraud,  the  affida- 
vit of  defense  must  Bi>eciiically  state  the  facts 
constituting  the  fraud,  and  positively  aver  that 
they  exist 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Die.  |  312;    Dec.  Di".  i  156.*1 

8.  Pbopebtt    (I  9*)— Title— What   Conbti- 

TUTES. 

The  fact  that  a  person  is  in  possession  of 
land  and  paying  the  taxes  does  not  of  itself 
vest  him  with  title,  or  justify  an  inference  of  ti- 
de. 

[E!d.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  I  9;*    Evidence,  Cent  Dig.  {  2457.] 

4.  Tbubts  (I  200*)— Deed  raou  Tbubtebb— 
Warranties. 

The  grant<*es  in  a  deed  from  tmstees  are 
entitled  to  no  covenants  other  than  that  the 
grantors  have  done  no  act  to  incumber  the  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  267-269:   Dec.  Dig.  |  200.*] 

5.  Trusts  (|  200*)— Construction— "Grant, 
Bargain,  and  Sell." 

Under  the  express  provisions  of  Act  May 
28,  1715  (1  Smith's  Laws,  94),  the  words 
"grant,  bargain,  and  sell"  are  simply  a  special 
covenant  that  the  grantor  has  done  no  act  to 
incumber  or  defeat  the  estate,  and  when  used 
by  trustees  they  imply  no  personal  undertaking. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  267-269;    Dec.  Dig.  jj  200.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Grant,  Bargain,  and 
Sell.] 

6.  Vendor  and  Purchaser  (8  814*)— Action 
for  Purchase  Monet— Affidavit  of  De- 
fense—Sufficiency. 

An  original  and  supplemental  affidavit  of 
defense  in  an  action  on  a  purchase-money  mort- 
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gage  giTen  to  plaintiffii  ai  trustees,  aqd  for 
which  they  had  given  a  deed  containing  no  cove- 
nant of  general  warranty,  stated  that  the  mort- 
gage wag  given  for  the  Durchaae  price  of  a  large 
tract  owned  by  plaintiffs;  that  defendant,  on 
attempting  to  take  possession,  found  others  in 
possession  and  claiming  a  superior  title  to  a 
large  portion  thereof,  and  that  their  claims 
were  tne  subject  of  pending  actions  of  eject- 
ment; that  the  land  covered  by  their  daims  was 
of  a  value  equal,  or  nearly  equal,  to  the  amount 
unpaid  on  the  mortgage;  that  defendant  had 
reason  to  believe  that  the  title  of  claimants  was 
superior  to  his  own;  and  that  plaintiffs  linew 
at  the  time  of  the  sale  that  their  title  was  de- 
fective,  and  that  claimants  were  in  possession 
and  paying  taxes,  and  fraudulently  concealed 
such  facts,  and  represented  that  they  bad  a 
good  title.  The  affidavit  failed  to  state  under 
what  right  those  in  possession  respectively 
claimed,  or  when  they  took  or  how  long  they 
bad  held  possossion,  and  did  not  support  the 
allegation  of  fraud  by  any  averments  or  specific 
facts,  or  describe  the  land  which  defendant 
claimed  to  have  purchased,  or  place  a  value  up- 
on each  of  the  several  pieces  of  such  land,  or 
state  whether  the  value  alleged  was  estimated 
at  the  tune  of  the  purchase  or  date  of  the  plead- 
ing, or  allege  that  there  bad  been  an  actual  evic- 
tion. Held,  that  plaintiffs  were  entitled  to  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  920-927;  Dec.  Dig.  i 
814.*1 

7.  Vendob  aitd  Pitbohasxb  ({  308*)— Action 
fob  pubchass  monbt— defensift— bubdbr 
or  Pboot. 

Where,  in  an  action  for  the  purchase  price 
of  land,  defect  of  title  is  set  up  as  a  defense  by 
defendant,  who  continues  to  hold  possession,  he 
must  show  that  the  title  accepted  by  him  was 
positively  bad,  and  that  there  was  a  superior 
and  ondisputable  title  in  another  person  assert- 
ing the  same. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  862,  877-899;  Dec 
Dig.  {  808.*] 

8.  EVIDKNCB    (t    390*)— PaBOI.   OB    EXTBINKO 

Evidence— CoNTBACT  or  Saui— Mebgkb  in 

Accepted  Deed. 

In  the  absence  of  fraud,  all  prior  conversa- 
tions, understandings,  or  dealings  concerning 
the  subject-matter  of  a  purchase  of  land  are 
merged  in  and  satisfied  by  the  deed  accepted  by 
the  purchaser. 

[Ed.  Note.— For  other  cases,  we  Eividence, 
Cent  Dig.  {|  1719-1721. 1723-1728;  Dec.  Dig. 
{  390.»r 

Appeal  firom  Conrt  of  Common  Pleaa, 
Hantingdoii  Connty. 

Scire  fadas  by  Henry  C.  little  and  an- 
other, trasteea  for  the  bondholders  of  the 
Broad  Top  Coal  &  Iron  Company,  against 
Josepb  B!.  Tbropp,  to  enforce  a  purchase- 
money  mortgage.  From  an  order  discharg- 
ing mie  for  judgment  for  want  of  sufficient 
affidavit  of  defense,  plalntUts  appeaL  Re- 
versed and  rendered. 

Argued  before  FELL,  C.  J.,  and  BKOWN, 
ELKIN,  STEWART,  and  HOSCHZISKER, 
JJ. 

John  D.  Dorris,  of  Huntingdon,  and  A.  L. 
Cole,  of  Du  Bols,  for  apiwllants.  H.  H. 
Walte,  of  Huntingdon,  and  A.  L.  Little,  of 
Bedford,  for  appellee. 


MOSCHZISKBR,  J.  Hie  plalntlfts  sued  to 
recover  the  balance  due  upon  a  pnrchase- 
money  mortgage,  and  the  defendant  filed  an 
affidavit  of  defense,  Tbe  sufficiency  of  tbe 
latter  was  attacked  on  a  rule  for  judgment, 
and  this  appeal  is  from  an  order  refusing 
to  make  such  rule  absolute. 

The  scire  facias  states:  That  the  mort- 
gage sued  upon  was  dated  November  10, 
1907.  That  It  was  given  by  the  defendant 
to  the  plaintiff,  "as  trustees  for  the  bond- 
holders of  the  Broad  Top  Coal  &  Iron  Com- 
pany," for  the  principal  sum  of  $47,775. 
That,  although  the  time  for  the  payment  of 
the  principal  had  "long  since  elapsed,"  only 
$5,000  had  been  paid  thereon,  and  the  bal- 
ance, with  Interest  from  November  1,  1912, 
was  due  and  unpaid. 

The  defendant  averred:  That  on  "No- 
vember 1, 1907,  he  purchased  from  the  plaln- 
tifl  certain  real  estate  situated  In  the  coun- 
ties of  Huntingdon  and  Bedford"  for  $07,500, 
all  of  which  was  paid  in  cash,  except  the 
amount  secured  by  the  mortgage  in  suit. 
That  subsequently  he  paid  $5,000  on  account 
of  this  mortgage,  and  Interest  to  November 
1,  1912.  That  the  property  was  described  In 
his  deed  as  follows: 

"All  the  real  estate  in  Huntingdon  and  Bed- 
ford counties,  in  the  state  of  Pennsylvania,  con- 
taining 2,778  acres  more  or  less,  with  all  per- 
sonal property,  corporate  rights,  and  franchises, 
formerly  belonging  to  the  Broad  Top  Coal  & 
Iron  Company,  which  are  now  held  by  said  trus- 
tees, being  the  same  premises  which  •  •  • 
trustees  in  foreclosure  proceedings  of  the  lands 
and  franchises  of  the  Broad  Top  Coal  &  Iron 
Company,  by  deed  dated  May  27,  1869,  and  re- 
corded, •  •  •  conveyed  to  •  •  •  as  trus- 
tees for  the  bondholders  •  •  *  under  a  cer- 
tain declaration  of  trust  •  •  •  recorded, 
•  •  •  and  reference  is  hereby  made  to  said 
deed  or  the  record  thereof  for  a  full  and  partic- 
ular description  of  the  premises  hereby  convey- 
ed or  intended  so  to  be.     - 

That  at  the  time  the  "said  plaintiffs  rep- 
resented to  affiant"  the  land  contained  "2,- 
800  acres."  That  when  the  defendant  "at- 
tempted to  take  possession  *  *  *  he 
found  there  other  persons  in  possession  and 
claiming  title  to  large  portions  of  the  land 
embraced  within  the  deed,  •  *  •  claim- 
ing to  be  the  owners  of  the  legal  title  there- 
to and  also  Claiming  to  have  a  superior  title 
to  that  acquired  by  the  affiant"  That  one 
of  these  persons  claimed  "200  acres  of  land 
which  1b  Included  In  the  deed  of  plaintiffs  to 
affiant,"  another  "343  acres,"  another  "120 
acres"  "embraced  within  the  description  of 
tbe  land  sold  by  plaintiffs  to  affiant,"  and 
another  101  acres  "covered  by  said  mort- 
gage." miat  he  (the  defendant)  has  brought 
an  action  of  ejectment  against  the  first  of 
these  claimants  at  February  term,  1913. 
That  the  other  claimants  had  either  brought 
similar  actions  against  him  at  May  term, 
1913,  or  had  threatened  so  to  do.  That  the 
land  covered  by  these  claims  "is  of  a  value 
equal  to,  or  nearly  eqnal  to,  the  amount 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dlf.  Koy-No.  Series  A  Rep'r  Indaies 
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that  TemaJaa  impald  on  said  mortgage." 
That  the  defendant  "has  reason  to  beUeve 
the  title  to  the  lands  claimed  •  *  *  Is 
saperior  to  that  whldi  was  acquired  by  affi- 
ant by  deed  from  the  plaintiffs."  That  the 
latter  knew  at  the  time  they  made  the  sale 
to  him  "that  their  title  was  defective,"  and 
that  these  several  claimants  "had  superior 
titles    •    •    •    and     were     In     possession 

*  *  *  and  had  been  paying  taxes."  That 
"they  [the  plaintiffs]  ftandulently  concealed 
these  facts  from  the  affiant,  and  frandnlent- 
ly  r^resented  to  the  affiant,  at  the  time  they 
sold  the  land  to  him,  that  they  had  a  good 
and  marketable  title  thereto."  That  he  (the 
defendant)  had  no  knowledge  at  that  time 
that  these  several  parties  claimed  a  superior 
title.  Finally,  the  defendant  avers  that  he 
"has  reason  to  believe"  the  respective  claim- 
ants will  succeed  In  their  assertions  of  title, 
but  adds  that.  If  they  should  not,  then  he 
would  pay  the  balance  due  on  the  mortgage, 
and  suggests,  that,  in  the  meantime.  It  would 
be  Inequitable  and  unjust  to  compel  him  so 
to  do. 

[1]  An  original  and  a  supplemental  affida- 
vit of  defense  were  filed;  but  the  averments 
of  fraud  appear  only  in  the  last.  "There  Is 
no  rule  that  a  supplemental  affidavit  of  de- 
fense is  to  be  confined  to  an  explanation  of 
the  original,  and  caimot  set  up  a  new  and 
different  defense;  such  a  course,  however, 
is  suspicious  and  requires  that  the  new  de- 
fense should  be  closely  scrutinized."  Callan 
V.  Lukcns,  88  Pa.  134. 

[2]  While  the  second  affidavit  avers  fraud 
In  a  general  way,  yet  it  states  no  specific 
facts  which  in  themselves  would  constitute 
the  offense  charged;  furthermore,  the  de- 
fendant does  not  say  directly,  or  aver  facts 
from  which  the  inference  could  be  drawn, 
that  the  person  who'  "fraudulently  represent- 
ed that  they  [the  plaintiffs]  had  a  good  and 
marketable  title"  made  the  representation 
when  acting  as  trustee,  nor  does  he  aver  Just 
what.  In  point  of  fact,  the  plaintiffs,  or  ei- 
ther of  them,  really  said  or  did  that  con- 
stituted the  alleged  fraudulent  representa- 
tions or  concealment.  "To  different  minds, 
different  acts  might  be  considered  fair  or 
fraudulent;  hence  the  necessity  of  the  rule 
which  requires  that  an  affidavit  of  defense 
shall  'state  specifically  and  at  length'  the 
•nature  and  character"  of  the  defense,  so 
that  the  court  may  be  able  to  see  that  there 
Is  a  defense  that  calls  for  a  trial.  If  fraud 
Is  the  defense.  It  must  appear  In  what  It  con- 
sisted. •  •  *  The  facts  constituting  the 
defense  must  be  stated.  *  *  *  So,  too, 
the  tacts  must  be  positively  averred  to  exist 

•  •  •"  StwrUng  v.  MercantUe  M.  I.  Co., 
32  Pa.  75,  T7,  72  Am.  Dec.  773.  In  the  affi- 
davits before  us,  not  only  are  these  particular 
facts  not  presented,  but,  as  we  shall  later 
point  out,  the  facts  essential  to  prove  the  al- 
leged outstanding  superior  titles  are  not  ade- 
quately averred. 


[t]  In  tbia  coimectioa,  it  may  not  be  out  of 
place  here  to  note  that  being  "in  possession" 
and  "paying  taxes"  do  not  in  themselves, 
without  more,  constitute  title  to  land,  or 
Justify  an  Inference  of  title.  For  the  reasons 
stated,  the  defendant's  allegations  of  fraud 
must  be  dismissed;  and,  therefore,  that  ele- 
ment is  out  of  the  case. 

The  question  of  fraud  being  removed,  we 
come  to  the  averments  concerning  the  deed 
and  its  covenants,  and  to  a  consideration  of 
the  breaches  alleged,  with  the  defendant's 
rights  thereunder.  Neither  of  the  affidavits 
of  defense  gives  a  copy  of  the  deed;  but 
reference  is  made  thereto,  stating  Its  place  of 
record,  and  the  appellants  print  the  instru- 
ment In  their  paper  book.  Since  both  sides 
presented  the  case  to  us  upon  the  basis  of  a 
profert  of  the  deed  as  a  whole,  we  shall 
treat  it  accordingly. 

[4]  To  begin  with,  this  is  a  deed  from  trus- 
tees, and  the  only  covenant  as  to  title  which 
It  contains  is  the  usual  special  one  against 
acts  done  or  committed  by  the  grantors  them- 
selves. "From  fiduciary  grantors  •  •  • 
the  grantee  is  entitled  to  no  covenants  but 
that  the  grantor  has  done  no  act  to  incumber 
the  estate."  Fallon's  Pa.  Law  of  Convey- 
ance, p.  193;  Williams'  Beal  Property  (6th 
Ed.)  447;    Shontz  v.  Brown,  27  Pa.  123,  134. 

[S]  The  words  "grant,  bargain  and  sell," 
with  us,  under  the  Act  of  May  28,  1715  (1 
Smith's  Laws,  p.  94),  simply  amount  to  a 
special  covenant  "that  the  grantor  has  done 
no  act,  nor  created  any  Incumbrance,  where- 
by the  estate  granted  by  him  might  be  de- 
feated; that  the  estate  was  indefeasible  as 
to  any  acts  of  the  grantor.  •  *  •  The 
act  Intended  to  give  the  vendee  the  benefit  of 
two  distinct  covenants:  A  covenant  of  seisin 
as  regards  defeaslblllty  from  the  acts  of  ths 
vendor,  and  a  covenant  for  quiet  enjoyment 
against  disturbance  by  the  vendor  and  those 
claiming  under  him":  Fallon,  supra,  p.  196; 
GraU  V.  Ewalt,  2  Bin.  95;  Seitzinger  v. 
Weaver,  1  Bawle,  877,  382-^85;  Knepper  v. 
Kurtz,  68  Pa.  480,  484;  Waslee  v.  Rossman, 
231  Fa.  219,  228,  80  Aa  643.  Also  see  Rawle 
on  Covenants,  etc.,  489,  490.  When  used  by 
trustees,  the  words  "grant,  bargain,  and  sell 
imply  no  personal  undertaking."  Shontx  v. 
Brown,  supra,  27  Pa.  134. 

[t]  The  deed  under  consideration  contains 
no  covenant  of  general  warranty,  and  the  de- 
fendant does  not  aver  any  act  done  by  the 
plaintiffs  that  would  tend  to  impair  his  title 
or  disturb  his  possession.  In  fact,  the  affi- 
davits of  defense  do  not  state  under  what 
right  those  alleged  to  be  in  possession  re- 
spectively claim,  or  when  they  took,  or  how 
long  they  have  held  such  possession.  The 
defendant  not  only  falls  to  aver  the  character 
of  the  title  of  these  claimants,  but  he  does  not 
even  go  so  far  as  to  aver  his  belief  that  any 
of  them  has  one  superior  to  his  own.  The 
utmost  length  to  which  he  goes  In  this  respect 
is  the  statement  that  "he  has  reason  to  be- 
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neve"  that  their  titles  are  craperior,  and  for 
aught  that  appears  his  "reason"  may  have  no 
Justification  at  alL  Hence,  If  the  affidavits  be 
viewed  as  though  they  were  a  declaration  In 
an  action  upon  the  special  covenants  con- 
tained in  the  deed,  or  implied  by  Its  grant, 
the  defense  averred  falls. 

[7]  But  the  appellee  claims  the  benefit  of  a 
special  rale  of  law,  established  in  this  state, 
to  whose  advantages  every  defendant  in  an 
actlrai  to  recover  purchase  money  is  entitled 
as  a  matter  of  right,  when  he  properly  pre- 
sents a  good  defense  of  failure  or  partial 
follure  of  title.  This  rnle  Is  stated  in  the 
leading  case  of  Stelnhaner  v.  Witman,  1  Serg. 
&  R.  437,  441,  by  Chief  Justice  Tllgbman,  as 
follows: 

"A  distinction  has  been  established  between 
purchasers  who  have  paid,  and  who  have  not 
paid,  the  purchase  money.  Those  who  have 
paid  have  no  relief  (where  they  only  have  a 
covenant  of  ipecial  warranty  and  the  facts  do 
not  bring  the  case  within  such  covenant);  bnt 
those  who  have  not  paid  are  relieved  in  a  case 
of  eviction  or  manifest  failure  of  title." 

That  was  a  salt  npon  a  purchase-money 
mortgage,  and'  the  mortgagee  was  permitted 
to  prove  that  he  bad  been  evicted  from  a  i>art 
of  the  premises  by  a  paramount  title.  In 
Cross  v.  Noble,  67  Pa.  74,  78,  Judge  Shars- 
wood  says: 

"The  doctrine  of  Stelnhaner  v.  Witman  is 
that,  if  the  consideration  money  has  not  been 
paid,  the  purchaser,  unless  it  plainly  appear 
that  he  has  agreed  to  run  the  risk  of  the  title, 
may  defend  himself  In  an  action  for  the  pur- 
chase money,  by  showing  that  the  title  was  de- 
fective, either  in  whole  or  in  part,  whether 
there  was  a  covenant  of  general  warranty,  or  of 
the  right  to  recover,  or  quiet  enjoyment,  by  the 
vendor,  or  not." 

It  is  not  necessary  In  all  instances  that 
there  be  an  actual  eviction  to  entitle  one  to 
the  defense  referred  to  in  the  cases  just 
cited;  furthermore,  the  defense  in  question 
prevails  whether  the  suit  be  a  direct  action 
for  purchase  money,  or  one  Instituted  on  a 
purchase-money  obligation.  Sager  v,  Patter- 
son, 16  Pa.  Super.  Ct.  147,  150.  But  where 
the  defendant  continues  to  hold  possession, 
and  this  equitable  defense  Is  relied  upon,  he 
must  offer  to  show  "that  the  title  he  had 
accepted  was  positively  bad,  and  that  there 
was  a  superior  and  IndlqEratable  title  in  an- 
other person,  asserting  such  title."  Bradford 
V.  Potts,  8  Pa.  37.  In  speaking  upon  this  sub- 
ject, in  Ludwick  v.  Huntzlnger,  5  Watts  &  S. 
SI,  58,  Kennedy,  J.,  said: 

"The  right  of  the  plaintiffs  •••  to  de- 
mand and  receive  the  amount  of  the  fpurchase- 
money]  obligation  is  a  perfectly  clear  legal 
right,  •  •  *  whereas  the  defense  set  up  is 
*  *  *  only  an  eqoitable  defense,  and  before 
it  can  prevail  must  be  made  out  by  evidence 
tending  to  prove  It  clearly  and  distinctly.  •  •  • 
It  is  not  sufficient,  in  such  case,  to  oner  to  give 
evidence  merely  to  show  that  the  title  which 
the  purchaser  has  got  is  doubtful,  or  not  mer- 
chantable; but  he  mnst  show  that  it  is  positive- 
ly bad,  by  proving  a  superior  indisputable  title 
to  the  land  in  a  third  person,  •  •  •  who  is 
asserting  bis  right  thereto  by  virtue  of  such 
title.    *    *    *    In  order  to  make  such  oatstand- 


ing  title  a  good  defense,  *  *  *  it  must  be 
clearly  shown  to  be  indubitably  good,  and  that 
the  land  is  actually  claimed  under  it." 

Also  see  Crawford  v.  Murphy,  22  Pa.  84, 87, 
and  Rawle  on  Covenants  for  Title,  p.  67. 

Here  the  defendant  offers  no  such  defense 
as  required  by  these  authorities,  and  upon 
that  ground  alone  we  might  bold  bis  affida- 
vits insufficient.  Bnt  since  the  amount  In- 
volved is  large,  and  we  feel  obliged  to  enter 
a  final  Judgment  for  the  plaintiff.  It  seems 
proper  to  call  attention  to  other  material 
weaknesses  in  the  defense  as  averred.  The 
deed  at  bar  grants  the  property  it  purports 
to  cover  wldiout  metes  or  bounds,  or  precise 
location  of  any  kind;  and  while  It  refers  to 
a  former  deed  for  a  fuller  description,  yet 
It  nowhere  appears  upon  the  record  that  this 
other  instrument  contains  a  more  detailed 
description  than  the  one  before  us.  In  the 
present  conveyance,  however,  we  find  these 
significant  words,  "Together  with  •  •  • 
all  the  estate,  right,  title,  interest,  property, 
claim  and  demand  whatsoever  of  them,  the 
said  grantors.  In  law,  equity  or  otherwise;" 
and  it  appears  that  tiie  grantors  were  mere 
trustees  appointed  in  a  foreclosure  proceed- 
ing to  take  over  the  assets  of  a  corporation. 
When  the  facts  averred  are  viewed  as  a 
whole,  they  strongly  suggest  this  as  an  In- 
stance of  the  purchase  of  whatsoever  rights 
the  plaintiff  trustees  might  have  had  in  the 
premises,  rather  than  of  certain  defined  piec- 
es of  real  estate;  particularly  Is  this  the 
case  when  we  consider  the  form  of  the  deed, 
and  that,  admittedly,  years  after  Its  delivery, 
at  a  time  when  there  is  no  pretense  that  the 
affiant  did  not  know  all  the  facts  now  de- 
pended upon  as  a  defense,  he  paid  $5,000  on 
account  of  the  purchase  money,  with  interest 
on  the  mortgage  to  November  1,  1912.  In 
other  words,  the  drcnmstances,  as  they  ai>- 
pear,  Indicate  that  what  the  defendant  bar- 
gained for  was  not  a  good  title  to  all  proper- 
ty comprehended  by  the  general  description 
in  his  deed,  but  such  "right,  title,  property, 
claim  and  demand"  as  these  plaintiffs  had  in 
the  premises;  and  we  find  no  direct  aver- 
ment In  the  affidavits  that  this  was  not  the 
case,  or  that  the  defendant  would  not  have 
made  the  purchase  had  he  been  fully  inform- 
ed of  the  facts  relating  to  the  alleged  par- 
tial failures  of  title  concerning  which  he 
now  attempts  to  complain.  It  looks  striking- 
ly like  an  Instance  where  the  purchaser  took 
the  risk  of  title,  "being  presumed  to  have 
been  compensated  in  the  collateral  advan- 
tages of  the  bargain."  See  Seitzlnger  v. 
Weaver,  1  Rawle,  377,  384;  Ludwlg  v.  Hunt- 
zlnger, supra ;  Ross'  Appeal,  9  Pa.  491,  496; 
Crawford  v.  Murphy,  supra,  22  Pa.  87;  Mur- 
phy V.  Richardson,  28  Pa.  288,  292;  Toung- 
man  v.  Linn,  62  Pa.  413,  416,  417. 

Moreover,  there  Is  no  averment  whatever 
describing  in  any  definite  way  Just  what 
property  the  defendant  claims  to  have  pur- 
chased, or  the  precise  lands  as  to  which  he  al- 
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leges  a  fallnre  of  title.  True,  the  d^endant 
states  tbat  the  several  pieces  of  land  claim- 
ed by  others  were  "embraced  within  his 
deed";  but  this  is  merely  the  ayerment  of  a 
conclusion.  The  defendant  should  have  out- 
lined the  property  he  believed  to  be  covered 
by  his  deed,  and  then  pursued  the  same 
course  regarding  the  particular  pieces  of  land 
as  to  which  he  attempts  to  assert  a  failure  of 
title.  The  court  would  then  have  been  In  a 
position  intelligently  to  pass  upon  and  adju- 
dicate the  merits  of  his  defense.  If,  as  sug- 
gested, the  actual  facts  of  description  were 
averred,  they  might  show  some  of  the  latter 
tracts  to  be  "embraced"  within  the  land  sold 
to  the  defendant  and  others  not  As  the 
matter  stands,  we  have  no  way  of  knowing 
what  the  actual  facts  are,  or  what  they 
would  tend  to  prove.  It  is  not  necessary  for 
a  defendant  to  state  the  evidence  he  pro- 
poses to  produce,  but  It  is  essential  that  he 
should  unequivocally  aver  the  facts  upon 
which  he  relies  (Sterling  v.  Mercantile  M.  I. 
Co.,  32  Pa.  75,  77,  72  Am.  Dec.  773) ;  and  this 
the  present  defendant  has  not  dona 

The  affidavits  of  defense  present  another 
material  insufficiency,  and  that  is  in  the 
averment  concerning  the  value  of  the  proper- 
ty alleged  to  be  claimed  by  others.  Instead 
of  placing  a  value  upon  each  of  the  several 
pieces  of  land,  the  defendant  makes  a  gen- 
eral averment  that  all  of  them  put  together 
are  of  a  value  "equal  to,  or  nearly  equal  to, 
the  amount  that  remains  unpaid  on  such 
mortgage."  Such  an  averment  is  totally  in- 
sufficient In  a  case  of  this  character;  for  It 
might  well  be.  If  the  facts  were  properly  stat- 
ed, they  would  show  a  defense  as  to  certain 
pieces,  and  not  as  to  others.  Again,  the 
averment  In  question  is  bad,  because  it  fails 
to  state  whether  the  value  alleged  is  esti- 
mated as  of  the  time  of  the  purchase,  or  as 
of  the  date  of  the  pleading,  nearly  six  years 
later.  "The  standard  of  damage  is  the  value 
of  the  land  at  the  time  of  making  the  con- 


tract," or  purchase.  Rawle  on  Covenants 
for  Title,  p.  73;  Bender  y.  Fromberger,  4 
DaU.  436,  445, 1  L.  Ed.  898 ;  Catbcart  v.  Bow- 
man, 6  Pa.  317,  819. 

[I]  Finally,  the  presumption  of  law  is  that. 
In  the  absence  of  fraud,  all  prior  conversa- 
tions, understandings,  or  dealings  concerning 
the  subject-matter  of  the  purchase  were 
merged  in  and  satisfied  by  the  deed  accepted 
by  the  defendant.  Seltzinger  v.  Weaver,  1 
R&wle,  377,  384.  The  affidavits  of  defense 
aver  a  "breach  of  the  covenants  of  warranty 
contained  In  the  aforementioned  deed,"  but, 
as  before  stated,  the  deed  has  no  covenant  of 
general  warranty;  If  It  had,  however,  under 
the  circumstances  disclosed  at  bar,  the  de- 
fendant would  be  obliged  to  aver  an  actual 
eviction,  and  his  assertion  that  he  had  been 
"dispossessed  substantially,"  would  not  be 
sufficient  Wilson  v.  Cochran,  46  Pa.  229; 
Stewart  ▼.  West  14  Pa.  336,  339;  Clarke  v. 
McAnulty,  3  Serg.  &  B.  864,  371. 

We  have  gone  into  this  case  at  some 
length.  In  order  to  point  out  the  numerous 
material  weaknesses  in  the  affidavits  of  de- 
fense, which  render  them  insufficient  to  pre- 
vent Judgment  When  able  counsel  have  had 
two  opportunities  to  state  a  defense,  and 
have  not  succeeded  in  properly  averring  facts 
sufficient  for  that  purpose,  it  strongly  sug- 
gests the  probability  that  there  is  no  substan- 
tial answer  to  the  plainttfTs  cause  of  action; 
and  this  presumption  is  strengthened  In  the 
present  Instance  by  the  circumstance  that 
although  more  than  six  years  have  elapsed 
since  the  defendant's  purchase,  yet  during 
that  time  no  efTort  seems  to  have  been  made 
by  him  to  speed  a  final  legal  determination 
of  any  of  the  alleged  outstanding  claims  up- 
on his  title. 

The  assignment  of  error  Is  sustained,  the 
order  of  the  court  below  is  reversed,  and 
judgment  is  here  entered  for  the  plaintiff; 
the  damages  to  be  assessed  when  the  record 
la  returned  to  the  common  pleaa. 
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MAT  T.  LABBE. 

(Supreme  Judicial  Court  of  Maine.    Oct  8, 
1914.) 

1.  Entbt,  Wbit  of  (S  21»)— Pi-bas— Not.  Dis- 
seisin—Prima  Facie  Cask. 

In  a  real  action  tried  on  a  plea  of  nul  dis- 
aeialn,  a  warranty  deed  to  plaintiff,  or  to  the 
one  from  wliom  plaintiff  baa  a  quitclaim  deed,  is 
sufficient  prima  facie  evidence  of  title  in  plain- 
tiff to  auttiorize  a  verdict  in  his  favor,  unless 
defendant  proves  a  better  title. 

(Ed.  Note.— For  other  cases,  see  Entry,  Writ 
of.  Cent.  Dig.  H  88-412;   Dec.  Dig.  8  21.*] 

2.  Ektbt,  Writ  of  (|  20*>— Proof  of  Titlb — 
Description  of  Land. 

Where  in  a  real  action  plaintiff  claimed 
title  under  a  mortsage  foreclosure,  it  was  not 
material  that  the  land  described  in  the  mort- 
gage was  not  the  same  as  that  described  in  the 
writ,  if  the  mortgaged  land  included  that  sued 
for  and  described. 

[Ed.  Note. — For  other  cases,  see  Entry,  Writ 
of.  Cent  Dig.  §{  34-38 ;   Dec.  Dig.  $  20.*] 

8.  Entbt,  Writ  of  (J  21»)— Evidencb— Pbk- 

StmPTIONS— OCCUPATIOR. 

A  grantee's  occupation,  in  the  absence  of 
evidence  to  the  contrary,  is  presumed  to  be  un- 
der and  in  accordance  with  ois  deed,  and  coex- 
tensive with  the  premises  therein  described. 

[Ed.  Note. — For  other  cases,  see  Entry,  Writ 
of.  Cent  Dig.  !§  39-12;   Dec.  Dig.  i  21.*] 

4.  Ewtby,  Writ  of  (|  21*)—Evid«kc«— Suffi- 
ciency—Descbiptior  OF  Land. 

Where,  in  a  suit  to  recover  real  property, 
plaintiff  claimed  under  a  warranty  deed  and 
a  foreclosed  mortgage,  evidence  held  to  show 
prima  facie  that  the  land  described  in  the  writ 
was  included  within  the  l>oundariea  specified  in 
the  mortgage  and  deed. 

[Ed.  Note.— For  other  cases,  see  Entry,  Writ 
of.  Cent  Dig.  Si  39-42;  Dec.  Dig.  i  21.'] 

Szceptioos  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Writ  of  entry  by  Levi  H.  May  against  Do- 
dte  Labbe.  At  the  close  of  plalntUTs  case, 
the  conrt  directed  a  verdict  for  defendant, 
and  plaintiff  brings  exceptions.     Sustained. 

Argued  before  SAVAGE,  a  J.,  and  SPEAR, 
CORNISH,  KING,  HALEY,  HANSON,  and 
PHILBROOK,  JJ. 

James  D.  Maxwell,  of  Island  Falls,  for 
plaintiff.  J.  A.  Laliberte,  of  Bangor,  and 
A.  S.  Crawford,  of  Ft  Kent,  for  defendant 

KING,  J.  Tbis  action  Is  a  writ  of  entry 
to  recover  a  tract  of  land  In  the  town  of  Ft 
Kent,  Aroostook  county.  The  plaintiff  claims 
to  own  tbe  westerly  part  of  that  portion  of 
lot  18  south  of  tbe  St  Francis  road,  and  the 
defendant  owns  the  easterly  part  thereof. 
Tbelr  ownerships  adjoin,  and  tbe  real  con- 
troversy between  the  parties  is  tbe  location 
of  tbe  line,  extending  from  tbe  St  Francis 
road  southerly  to  tbe  sootb  line  of  lot  18, 
which  marks  tbe  eastern  bound  of  tbe  plain- 
tlfTs  land  and  tbe  western  bound  of  that  of 
tbe  defendant 

Tbe  demanded  premises  are  thus  described 
In  the  writ: 

"Commencing  at  an  iron  pin  driven  near  the 
center  of  Campbell  brook  at  the  bridge  where 
tbe  St.  Francis  road  crosses  said  brook ;   thence 


southerly  parallel  with  the  east  line  of  said 
lot  18  to  the  south  line  of  said  lot  18;  thence 
westerly  along  the  south  line  of  lot  18  forty- 
eight  rods  to  the  southwest  comer  of  lot  IS; 
thence  northerly  along  the  west  line  of  lot  18 
to  the  St  Francis  road;  thence  easterly  along 
the  line  of  the  St.  Francis  road  to  tbe  place 
of  beginning." 

The  defendant  filed  a  disclaimer  as  to  all 
tbe  premises  demanded  except  a  strip  183.8 
feet  wide  on  the  easterly  side  thereof,  between 
tbe  two  lines  as  claimed  on  tbe  one  side  and 
tbe  other  as  the  true  line,  and  as  to  tbat  sMp 
be  pleaded  nul  disseisin. 

Tbe  plaintiff  introduced  several  deeds  of 
conveyance  to  blmself,  and  to  others  under 
whom  be  claimed,  and  also  the  testimony  of 
two  surveyors  each  of  whom  had  made  cer- 
tain surveys  and  a  plan  of  tbe  premises,  and 
rested  bis  case ;  whereupon,  on  motion  there- 
for, a  verdict  was  directed  for  tbe  defendant, 
and  tbe  case  is  before  this  court  on  excep- 
tions to  tbat  ruling. 

[1]  There  was  no  evidence  of  actual  pos- 
session of  tbe  demanded  premises  by  the 
plaintiff  or  those  under  whom  be  claimed  title. 
But  In  a  real  action  tried  upon  a  plea  of 
nul  disseisin  a  warranty  deed  to  tbe  plaintiff, 
or  a  warranty  deed  to  one  from  whom  the 
plaintiff  has  a  quitclaim  deed,  is  sufficient 
prima  fade  evidence  of  title  in  tbe  plaintiff  to 
authorize  a  verdict  in  bis  favor,  unless  tbe 
defendant  proves  a  better  title.  Rand  t.  SUl- 
lln,  63  Me.  103. 

The  plaintiff  Introduced,  among  others,  two 
conveyances  to  himself  containing  full  cov- 
enants of  warranty,  one  a  warranty  deed 
from  Susan  B.  Mitchell,  and  the  other  a  war- 
ranty mortgage  deed  from  Charles  Wiles 
wblcb  bad  been  foreclosed. 

But  the  defendant  contends  tbat  there  was 
no  sufficient  proof  to  Identify  the  land  de- 
scribed in  tbe  writ  as  the  same  land  described 
in  those  warranty  deeds  to  the  plaintiff.  In 
both  of  tbem  the  description  of  the  land  con- 
veyed Is  substantially  tbe  same,  and  in  th« 
mortgage  deed  it  Is  as  follows: 

"The  west  part  of  lot  (road)  No.  (18)  eighteen, 
being  my  homestead  on  which  I  now  live,  and 
bounded  on  the  northerly  side  by  the  St.  John 
river  on  the  easterly  side  by  land  occupied  by 
Docite  Labbe,  on  the  southerly  by  the  rear  line 
of  said  lot  No.  18,  and  on  the  westerty  side  by 
land  of  John  White." 

It  is  suggested  that  neither  of  the  bounda- 
ries of  the  land  as  descrlt)ed  in  tbe  mortgage 
is  the  same  as  tbe  corresponding  bonndaiy 
of  tbe  lot  as  described  In  the  writ,  but  we 
apprehend  that  the  defendant  relies  chiefly 
on  his  claim  that  the  eastern  line  In  the  mort- 
gage description  Is  not  shown  to  be  tbe  same 
as  the  eastern  line  in  tbe  writ  description. 
We  will,  however,  briefly  refer  to  each  of 
tbe  boundaries. 

[2]  1.  An  examination  of  tbe  plan  shows 
that  lot  18  is  bounded  on  the  north  by  the  St 
John  river,  and  that  tbe  St  Francis  road 
crosses  tbe  lot  from  east  to  west  some  dis- 
tance south  of  tbe  river.    The  tract  describ- 


•For  other  cases  see  same  topic  and  section  NUHliBR  In  Dec.  Dig.  &  Am.  Ulg.  Kay-No.  Series  &  Rep'r  ladezea 
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ed  In  the  mortgage  Is  the  west  part  of  lot  18, 
extending  the  length  of  the  lot  from  Its  rear 
on  the  south  to  the  St.  John  river  on  the 
north,  while  the  lot  described  in  the  writ 
extends  only  from  the  south  line  of  lot  18 
to  the  St.  Francis  road.  If,  however,  the 
land  described  in  the  mortgage  includes  that 
described  in  the  writ,  it  cannot  be  a  mate- 
rial objection  that  it  includes  more  than  that 

2.  It  seems  certain  that  the  southerly  line 
of  the  tract  described  in  the  writ  la  the  same 
as  the  southerly  line  of  the  tract  described 
in  the  mortgage;  for  the  writ  description 
bounds  it  on  the  south  by  "the  south  line  of 
lot  18,"  and  the  mortgage  description  bounds 
it  on  the  touth  by  "the  rear  line  of  said  lot 
No.  IS"  and  that  must  be  the  south  line'  of 
the  lot 

3.  In  the  writ  description  the  tract  Is 
bonnded  on  the  west  by  "the  west  line  of  lot 
18";  while  in  the  mortgage  description  the 
language  is  "and  on  the  westerly  side  by  land 
of  John  White."  But  in  the  mortgage  the 
tract  described  as  conveyed  is  called  "the 
v>e»t  part"  of  lot  18.  Where  Is  the  westerly 
boundary  of  the  "west  part"  of  lot  18?  Is  It 
not  the  west  Une  of  the  lot?  We  think  it 
should  be  so  inferred,  prima  fade  at  least 
And  the  fact  that  the  mortgage  description 
specifies  the  westerly  boundary  of  the  lot  as 
land  of  John  White  is  not  inconsistent  with 
the  fact  that  it  is  also  the  west  line  of  lot  18. 
The  writ  tract  is  bounded  on  the  west  by  the 
west  line  of  lot  18,  and  we  think  the  mortgage 
tract  is  80  bounded  on  the  west  by  &  fair 
construction  of  its  description. 

4.  In  the  writ  the  easterly  line  of  the  lot 
Is  described  as  follows: 

"Commencing  at  an  iron  pin  driven  near  the 
center  of  Campbell  brook  at  the  bridge  where 
the  St  Francis  road  'wossei  said  brook,  thence' 
southerly  pii.raUel  with  the  east  line  of  said  lot 
18  to  the  south  Une  of  said  lot  18." 

In  the  mortgage  the  tract  la  bounded  on  the 
east  "by  land  ocoupied  by  Doclte  Labbe."  No 
evidence  was  introduced  to  show  the  western 
line  of  Labbe's  occnpatioD  at  the  time  the 
mortgage  was  given,  July  31,  1896.  But  the 
plaintiff  introduced  Labbe's  deed  (a  warranty 
deed  to  him  dated  September  'J8,  1881),  con- 
taining the  following  description: 

"A  part-el  of  land  in  E^t.  Kent,  being  a  part  of 
lot  No.  18  of  the  St  John  river  lota,  and  bound- 
ed as  follows:  Commencing  at  the  southeast 
comer  of  lot  No.  18;  thence  running  northerly 
on  the  east  line  of  lot  No.  18  to  the  Campbell 
brook;  thence  in  a  southerly  course  of  said 
brook  to  a  post  on  the  south  side  of  the  coun- 
ty road;  thence  southerly  parallel  with  the  east. 
Ime  of  said  lot  No.  18  to  the  rear  line  of  said 
lot;  thence  easterly  to  the  first-mentioned 
bound." 

[3]  A  grantee's  occupation,  in  the  absence 
of  evidence  to  the  contrary,  Is  presumed  to  be 
under  and  in  accordance  with  his  deed,  and 
coextensive  with  the  premises  therein  describ- 
ed. Moulton  V.  Edgcomb,  62  Me.  31.  In  the 
absence  of  any  evidence  in  this  case  showing 
that  Labbe  was  in  occupation  of  any  land 
west  of  the  line  described  In  his  deed,  that 


I  line  Is  presumed  to  be  the  line  of  his  occupa- 
tion. It  follows,  then,  that  the  tract  described 
in  the  mortgage  to  the  plaintiff  is  bounded  on 
the  east  by  the  west  line  of  the  tract  as  de- 
scribed in  Labbe's  deed.  Where  is  that  line? 
Is  it  substantially  the  same  as  the  east  line 
of  the  lot  described  in  the  writ?  Each  line 
extends  from  a  point  at  the  county  road,  call- 
ed also  the  St  Francis  road,  "southerly  paral- 
lel with  the  east  line  of  said  lot"  to  the  rear  or 
south  line  of  the  lot  Do  those  lines  cdm- 
mence  at  the  same  point?  From  a  study  and 
consideration  of  the  deeds,  the  plans  of  the 
surveyors  and  their  testimony,  we  think  the 
reasonable  conclusion  is  that  they  do  omn- 
mence  at  substantially  the  same  point 

The  northeast  comer  of  the  land  described 
in  the  Labbe  deed  Is  at  the  point  where  the 
east  line  of  lot  18  crosses  the  Campbell  brook, 
and  the  plan  shows  that  point  to  be  not  far 
south  of  the  St  John  river.  From  that  point 
the  boundary  called  for  in  the  deed,  taken  in 
connection  with  the  deed  therein  referred  to 
and  introduced,  is  up  the  hrook  in  a  southerly 
or  southwesterly  (sourse  "to  a  post  on  the 
south  side  of  the  county  road."  The  plan 
shows  the  location  of  the  Campbell  brook 
and  from  that  It  clearly  appears  that  Oie 
brook  crosses  the  St.  Francis  road  only  at  one 
point  It  follows,  therefore,  from  the  descrip- 
tion in  the  Labbe  deed,  considered  in  connec- 
tion with  the  plan,  that  the  location  of  the 
post  called  for  in  the  deed  as  on  "the  south 
side"  of  the  county  road  is  at  the  place  where 
the  road  crosses  the  brook.  The  iron  pin  call- 
ed for  in  the  writ  description  is  also  at  the 
place  "where  the  St  Francis  road  crosses 
said  brook."  In  the  deed  the  post  la  desig- 
nated as  on  the  "south  side"  of  the  road,  and 
in  the  writ  the  "pin"  is  described  as  driven 
"near  the  center"  of  the  brook.  It  is  true 
that  it  is  not  shown  that  the  location  of  the 
pin  is  identical  with  that  of  the  post  bat 
If  their  locations  are  not  precisely  the  same, 
they  cannot  be  but  a  few  feet  apart ;  for  they 
are  both  where  the  road  crosses  the  brook, 
and  the  brook  is  quite  smaU. 

It  seems  perfectly  clear  that  the  north- 
west comer  of  Labbe's  lot  as  described  in 
his  deed  is  at  the  Junction  of  the  road  and 
brook,  and  from  that  point  his  west  line'  runs 
southerly  parallel  with  the  east  Une  of  lot  18. 
It  is  equally  clear  that  the  northeast  comer 
of  the  lot  described  in  the  writ  is  also  at  the 
same  Junction  of  the  road  and  brook,  and  that 
from  there  its  east  line  also  runs  southerly 
parallel  with  the  east  Une  of  lot  18.  And  we 
think  it  is  a  proper  inference,  fr<mi  all  the 
evidence  In  the  case,  and  in  the  absence  of 
any  proof  to  the  contrary,  that  the  west  line 
of  the  Labbe  lot  is  substantially  the  same  as 
the  east  Une  of  the  lot  described  in  the  plaln- 
tllTs  writ 

[4]  It  is  therefore  the  opinion  of  the  oonrt 
after  a  careful  examination  of  the  deeds  in- 
troduced, considered  in  the  Ught  of  the  facts 
disclosed  by  the  plan  and  the  testimony  of  the 
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snrveyorB,  that  there  was '  at  least  prima 
facie  evidence  that  the  plaintiff  had  title  to 
the  disputed  strip  or  to  some  part  ol  it. 

Accordingly  the  entry  mnst  be: 

Sixceptlons  sustained. 


OU  Me.  XO) 


PERRY  T.  AMES. 


(Supreme   JudSdal  Court   of  Maine.     Oct.  8, 
1914.) 

REFEBBNCT  (I  99*)— RKPOBT— CONCIUBIONS  OP 

LAW. 

Where  the  parties  by  agreement  under 
rule  of  court  submitted  the  case  to  a  referee  aft- 
er the  adoption  of  Supreme  Jndicial  Court  Rule 
48  (70  Atl.  ziii),  providing  that  no  stipulation 
should  be  allowed  for  a  review  by  the  court  of 
the  decision  of  the  referee  on  any  question  of 
law  or  fact  submitted,  the  award  cannot  be  re- 
viewed by  the  court  for  errors  of  law  shown  by 
the  terms  of  the  report  itself,  even  though  the 
award  is  contrary  to  law,  in  the  absence  of  a 
showing  of  fraud,  prejudice,  or  mistake,  which 
means  more  than  mere  error  in  judgment  on  the 
part  of  the  referee. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Gent.  Dig.  H  148-15ti;  Dec.  Dig.  f  99.*] 

Exceptions  from  Supreme  Jndicial  Court, 
Knox  (Tonnty,  at  Iiaw. 

Action  by  Oliver  O.  Perry  against  Fred  t. 
Ames.  To  the  ruling  of  the  presiding  Justice 
accepting  the  report  of  a  referee,  the  defend- 
ant excepts.    Exceptions  overruled. 

Argued  before  CORNISH,  BIRD,  HALEY, 
and  HANSON,  JJ. 

Frank  H.  Ingraham,  of  Rockland,  tor  plaln- 
Utr.  A.  S.  Llttlefield,  ot  Rockland,  for  de- 
fendant 

CORNISH,  J.  Exceptions  by  appellant  to 
the  ruling  of  the  presiding  justice  accepting 
the  report  of  the  referee  tq  whom  the  pend- 
ing cause  had  been  referred  by  agreement  of 
the  parties  and  under  rule  of  court  in  the  or- 
dinary form. 

The  objection  raised  by  the  appellant  to 
the  acceptance  of  the  report  Is  that  "the  ref- 
eree made  an  error  In  law  in  his  decision 
holding  the  defendant  liable,"  and  he  states 
the  reasons  for  his  contention,  based  upon 
the  terms  of  the  report  Itself.  But  this  ob- 
jection, even  if  true,  is  unavailing.  In  the 
absence  of  fraud,  prejudice,  or  mistake  on 
the  part  of  the  referee  his  finding  Is  conclu- 
sive on  questions  both  of  law  and  fact.  This 
rule  has  been  reiterated  In  a  long  Une  <A  de- 
cisions from  Smith  v.  Thomdlke,  8  Me.  (8 
Oreenl.)  119,  down  to  Armstrong  v.  Munster, 
103  Me.  29,  67  Atl.  S73,  and  Stewart  v.  Leon- 
ard, 103  Me.  128,  68  Atl.  63&  The  reason  for 
the  rule  is  that  the  parties,  having  submit- 
ted their  cause  without  reservation  to  a  tri- 
bunal of  their  own  choosing,  are  bound  by  a 
decision  of  that  tribunal,  and  should  not  be 
permitted  to  afterwards  return  to  the  tribunal 
which  they  once  abandoned  and  seek  there  a 
correction  of  the  award  on  the  ground  that 
the  referee  has  made  an  erroneous  decision. 


The  award  must  stand  even  though  it  Is 
contrary  to  law.  Portland  Mfg.  Co.  v.  Fos^ 
18  Me.  117;  Brown  v.  Clay,  31  Me  618; 
Mitchell  V.  Dockray,  63  Me.  82;  D«ering  v. 
Saco,  68  Me.  322. 

Whether  or  not  the  referee  states  In  his 
report  his  findings  of  law,  and  whether  upon 
examination  the  court  might  deem  them  un- 
sound. Is  entirely  immaterial.  The  finality  of 
the  award  upon '  questions  of  both  law  and 
fact  rests,  not  upon  whether  the  grounds  of 
the  decision  are  discoverable,  and  If  so  re- 
viewable, but  upon  the  fact  that  the  inde- 
pendent tribunal,  from  which  no  appeal  lies 
to  the  court,  has  determined  the  Issues  and 
that  determination.  In  the  absence  of  fraud, 
prejudice  or  mistake,  must  stand.  The  word 
."mistake"  used  in  this  connection  does  not 
mean  an  error  in  Judgment  either  upon  the 
facts  or  the  law,  but  some  unintentional  er- 
ror, as,  for  instance,  In  a  mathematical  com- 
putation. It  Is  used  in  much  the  same  con- 
nection as  in  R.  S.  c.  91,  {  1,  par.  7,  authoriz- 
ing the  court  to  grant  reviews.  Pickering  v. 
Cassldy,  93  Me.  139,  44  Atl.  683. 

It  was  formerly  the  frequent  practice  to 
refer  cases  under  a  rule  of  court,  both  parties 
reserving  the  right  to  except  in  matters  of 
law.  This  practice,  however,  was  prohibited 
by  the  rule  of  court  adopted  in  190S  (rule  45 
[70  AtL  xUl]),  which  reads: 

"In  references  of  cases  by  the  court  no  stipula- 
tion will  be  allowed  for  a  review  by  the  court 
of  the  decision  of  the  ceferee  upon  any  question 
of  law  or  fact  submitted;  but  the  referee  may 
find  the  facta  and  report  questions  of  law  for  de- 
cision by  the  court 

In  the  case  at  bar,  the  reference  was  made 
without  reservation  in  compliance  with  this 
rule  of  court,  and  th»  referee  reported  no 
question  of  law  for  decision  by  the  court. 

The  parties  were  therefore  bound  by.  the 
award,  and  the  report  was  properly  ac^oe^ted. 

Exceptions  overruled. 


(lift  M«.'  m) 
SHACKFOBD  v.  NEW  ENGLAND  TE^iE- 
PHONE  &  TELEGRAPH  ,00. 

(Supreme  Judicial  Court  of  Maine.     Oct.  8, 
19^4.) 

1.  Afpkai.  ano  Ebbob  (1  927*)— Rkvikw— Dl- 

BECTED   VeBDICT. 

In  considering  exceptions  to  the  direction 
of  a  verdict  for  defendant,  the  court  is  aot  to 
weigh  conflicting  evidence,  but  only  to  determine 
whether  the  evidence  considered  most  favorably 
for  the  plaintiff  would  have  warranted  a  verdict 
in  hla  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  JjJ  2912,  2917,  3748^  3758, 
4024;   Dec.  Dig.  §927,*] 

2.  TEUCOBA.FHS    ASD    TeL^HORXS    (f    15*)  — 

Right  to  Use  or  Hiohw at— Location  or 

Poles. 

Where  a  permit,  given  pursuant  to  Laws 
1885,  c.  378,  for  the  placUig  of  telephone  poles 
and  wires  along  a  highway,  did  not  fix  speciGcal- 
ly  the  location  of  the  poles,  the  company  Is 
bound  to  exercise  reasonable  care  in  selecting 
locations  for  them  within  the  limits  of  the  road 
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•o  at  not  noreasonably  to  Interfere  with  travel, 
and  whether  it  bad  exercised  aacb  care  or  not 
!a  a  qnestion  tor  the  jury. 

[EkI.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9;  Dec.  Dig.  i 
16.*] 

3.  TEI.EOBAPHB  AND  TBIZPHONES  (I  20*)— AO- 
TIONB     AGAINST     COUFANIES  —   BUBDEN     Ot 

Pboof— Location  or  Poles  in  Hiohwat. 
In  an  action  for  personal  injuries  caused 
by  plaintiff's  wagon  striking  a  guy  wire  alleged 
to  be  80  attached  to  a  telephone  pole  of  the  de- 
fendant as  to  constitute  a  dangerous  obstruction 
to  travel  upon  a  public  road,  the  burden  is  up- 
on the  plaintiff  to  show  that  the  guy  wire  was 
within  the  road  limits. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  13;  Dec.  Dig.  | 
20.*] 

4.  Teleobafhs  and  Teixphonbb  (g  20*)— Ac- 
tions AOAINST  COMPANIEB— SumoISNCT  OF 

Evidence. 

In  such  action,  evidence  held  not  sufficient 
to  warrant  the  jury  in  finding  that  the  guy 
wire  was  within  the  road  limits  as  originally  es- 
tablished, or  as  broadened  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  13;  Dec.  Dig.  I 
20.*] 

5.  TKUCOBAPHS    AND    TELBPHONKS    (|    10*)  — 

CoNBTBUCTioN— Hiohwat  bt  Pbescbiption 
— Extent  of  Rights  Acquired — Guy  Wires. 
While  a  highway  may  be  established  or 
widened  by  prescription,  the  rights  of  the  pub- 
lic therein  are  limited  to  the  land  used  prescrip- 
tively.  and  a  telephone  guy  wire  two  feet  out- 
side toe  traveled  way  cannot  be  upon  a  prescrip- 
tive highway. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;    Dec.  Dig.  i 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Robert  F.  Shackford  against 
the  New  England  Telephone  &  Telegraph 
Company.  From  a  verdict  directed  for  the 
defendant,  the  plaintiff  excepts.  Exceptions 
overruled. 

Argued  before  SAVAGE,  O.  X,  and  COB- 
iNISH,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

William  Lyons,  of  Westbrook,  for  plaintlfT. 
Payson  &  Virgin,  of  Portland,  for  defendant 

SAVAGE;  O.  J.  Action  on  the  case  to 
recover  for  personal  Injuries  sustained  by 
the  plaintiff,  July  15, 1908.  The  writ  Is  dat- 
ed May  20,  1913.  At  the  conclusion  of  the 
evidence  the  presiding  justice  directed  a 
verdict  for  the  defendant,  and  the  case  comes 
before  this  court  on  the  plaintUTs  exceptions 
to  that  direction. 

[1]  In  considering  exceptions  of  this  kind. 
It  is  not  the  province  of  the  court  to  weigh 
conflicting  evidence  and  ascertain  its  com- 
parative value,  but  only  to  determine  wheth- 
er the  evidence,  considered  most  favorably 
for  the  plaintiff,  would  have  warranted  a 
verdict  in  his  favor.  Johnson  v.  N.  X.,  N.  H. 
&  H.  R.  R.,  Ul  Me.  263,  88  AU.  988. 

[t]  The  plaintiff  alleges  that  on  the  day 


Of  the  accident  he  was  driving  southerly  on 
the  road  from  White  Rock  to  South  Wind- 
bam,  and  that  at  a  point  In  the  road  at  the 
top  of  Ward's  Hill  in  Gorham,  while  pass- 
ing a  standing  automobile,  his  horse  became 
frightened  and  shied,  so  that  the  off  for- 
ward wheel  of  his  wagon  ran  against  and 
locked  into  a  guy  wire  placed  there  by  the 
defendant  to  sustain  one  of  its  poles,  where- 
by he  was  violently  thrown  from  the  wagon 
and  injured.  The  guy. wire  was  stretched 
from  the  top  of  the  pole  to  the  ground  about 
six  feet  towards  the  traveled  part  of  the 
road  from  the  bottom  of  the  pole.  The  plain- 
tiff further  alleges  that  the  pole  and  guy 
wire  were  within  the  limits  of  the  road ;  and 
he  contends  that  the  bottom  of  the  guy  wire 
was  placed  so  near  the  wrought  or  traveled 
part  of  the  road  as  to  constitute  a  dangerous 
obstruction  to  travel  upon  the  road. 

The  defendant  pleaded  the  general  issue, 
and,  further,  by  way  of  brief  statement,  that 
pursuant  to  the  provisions  of  chapter  37S 
of  the  PubUc  Laws  of  1885  it  had  obtained, 
on  June  1,  1895,  a  written  permit  from  the 
selectmen  of  Gorham  to  erect  and  maintain 
poles  and  wires  thereon  upon  all  the  streets 
and  highways  in  Gorham,  and  that  tf  the 
guy  wire  complained  of  was  within  the  limits 
of  the  road  on  which  the  plalntifl  was  travel- 
ing, it  was  a  legal  stmct«ire,  by  virtue  of  the 
permit  so  obtained. 

The  statute  referred  to  In  the  plea  pro- 
vided that  no  telephone  company  should 
"construct  lines  upon  and  along  the  high- 
ways and  public  roads  of  any  dty  or  town, 
vrlthout  first  obtaining  a  written  permit, 
signed  by  the  mayor  and  aldermen,  or  select- 
men, specifying  where  the  posts  may  be  lo- 
cated, the  kind  of  posts,  and  the  height  at 
which  and  the  places  where  the  wires  may 
be  run."  The  case  shows  that  the  selectmen 
of  Gorham  Issued  a  permit  to  the  defend- 
ant to  "erect  and  maintain  poles  and  wires 
thereon  on  all  streets  and  highways  in  the 
town  of  Gorham." 

We  have  no  occasion  now  to  pass  upon  the 
validity  of  this  permit,  but  If  we  assume 
that  it  was  sufficiently  specific  as  to  placefl 
where  poles  might  be  erected  upon  and  along 
the  roads  and  streets,  the  defendant  should 
unquestionably  be  held  to  the  exercise  of 
reasonable  care  In  so  lAadng  them  within 
road  limits  as  not  unreasonably  to  interfere 
with  the  rights  of  travelers  upon  the  road. 
The  selectmen  were  vested  with  the  power 
of  prescribing  the  precise  location  of  each 
pole  and  the  necessary  sustaining  structure 
like  a  guy,  and  a  pole  and  guy  placed  as  ao 
prescribed  would,  without  any  question,  be 
a  legal  structure,  and  the  defendant  would 
not  be  liable  for  the  consequences  of  main- 
taining it  as  prescribed.  But  where,  as  in 
this  case,  the  permit  was  general,  and  the 
location  of  poles  not  spedflc,  the  company 
erecting  the  poles  would  be  bound  to  exei^ 
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dse  reiaaonable  cafe  In 'selecting  places  so 
as  not  unreasonably  to  obstruct  public  travel. 
And  In  this  case,  assuming  tbat  the  guy  com- 
plained of  was  within  the  limits  of  the  road, 
It  was  a  question  for  the  Jury  to  say  whether 
the  defendant  had  exercised  reasonable  care 
and  Judgment  In  placing  the  guy  where  it 
was.  A  verdict  for  the  defendant  should 
not  have  been  directed  on  that  ground. 

[3]  But  the  plaintiff's  right  to  recover.  If 
he  may  be  entitled  to  a  verdict  In  other  re- 
spects, depends  In  the  end  upon  whether  the 
guy  vrlre  was  within  the  road  or  without  It. 
If  the  guy  was  within  the  road,  or  If  upon 
the  evidence  a  jury  would  have  been  war- 
ranted In  so  finding,  then  the  direction  of 
a  verdict  for  the  defendant  was  erroneous. 
In  such  a  case  the  question  of  liability  is 
for  the  Jury  under  proper  instructions.  But 
If  the  guy  was  outside  the  road  limits,  upon 
private  property,  or  if  a  Jury  would  not  have 
been  warranted  in  finding  that  it  was  with- 
in the  road  limits,  then,  under  the  circum- 
stances of  this  case,  the  plaintiff  is  not  en- 
titled to  a  verdict  If  the  defendant  Is  lia- 
ble at  all.  It  is  because  he  has  interfered 
with  the  rights  of  the  plalntlS  as  a  traveler 
upon  the  road.  This  is  conceded,  and  re- 
quires no  discussion. 

The  burden  was  on  the  plaintiff,  then,  to 
show  that  the  guy  was  within  the  road  lim- 
its. He  introduced  evidence,  which  the  Jury 
might  believe  that  the  bottom  of  the  guy  was 
placed  within  about  two  feet  outside  of  the 

.  traveled  or  wrought  part  of  the  road.  We 
tlilnk  it  cannot  be  said  that  it  was  within 
two  feet  of  the  direct  line  of  travel  up  and 
down  the  road,  but  of  the  line  of  travel  wid- 
ened as  it  may  have  been  at  that  point  by 
the  intersection  of  a  crossroad.  He  also 
Introduced  evidence  of  other  features  In  the 
situation,  such  as  the  ditch  by  the  side  of 
the  road  and  so  forth.  Some  of  that  evidence 
Is  disputed. 

The  plaintiff  offered  no  evidence  of  the 
original  location  of  the  road,  but  seems  to 
have  relied  upon  such  inferences  as  to  road 
lines  as  might  be  drawn  from  the  location 

'  of  the  wrought  portion  of  the  road  with  re- 
spect to  the  guy,  and  from  general  appear- 
ances. And  as  to  general  appearances,  it 
may  be  said  that  there  is  little  or  nothing  at 
this  point,  outside  of  the  traveled  part  of 
the  road,  to  indicate  where  the  road  lines 
ar&  There  are  no  fences  by  the  roadside. 
There  are  no  monuments  of  any  kind.  There 
are  no  physical  aspects  which  help  to  de- 
cide the  question.  The  adjacent  field  extends 
in  appearance  to  the  shoulder  of  the  road 
ditch.  Northerly  of  the  point  in  question 
there  are  or  have  been  fences  on  both  sides 
of  the  road,  but  it  is  not  shown  whether 
their  location  would,  or  not,  throw  any 
light  upon  the  location  of  the  road  lines  at 
the  point  of  the  accident 
[4]  The  defendant  contends  that  in  fact 


the  guy  was  placed  2.7  fieet  outside  the  roadj 
limit  and  on  private  property.  It  produced 
at  the  trial  the  record  of  the  original  laying 
out  of  the  road  by  metes  and  courses,  by 
the  selectmen  of  Oorham  in  1820.  It  has 
surveyed  and  retraced,  a»  it  claims,  the. 
lines  of  the  original  location,  and  its  en- 
gineers testified  their  surrey  shows  that  the 
original  road  line  was,  as  we  have  stated, 
2.7  feet  inside  of  the  gny,  and  thus  that  the. 
guy  is  excluded  from  the  road.  But  they  also 
testified  that  they  depended  upon  the  state- 
ments of  men,  subject  to  the  defects  of  hu- 
man memory,  for  the  location  of  certain 
monuments  not  now  In  existence,  that  some 
lines  had  to  be  shortened  and  others  length- 
ened to  fit  the  supposed  termini  of  the  lines 
as  located;  that  some  courses  had  to  be 
changed  for  the  same  reason;  and  that  thb' 
variation  of  the  compass  seemed  to  be  un- 
even, less  in  some  places  than  in  others.  All 
this  seems  to  indicate  that  either  the  original 
survey  or  the  one  made  by  the  defendant's 
engineers  is  inaccurate.  And  it  is  more  like- 
ly that  this  is  truie  of  the  former.  Magoou 
V.  Davis,  84  Me.  178,  24  Aa  809.  The  engi- 
neers also  testified  that  in  some  places  they 
found  the  wrought  or  traveled  road  out- 
side the  location  on  one  side,  and  in  some 
places  on  the  other,  whidi  indicates  that 
the  position  of  the  wrought  road  is  no  cer- 
tain evidence  of  where  the  side  lines  are. 

But  without  further  discussion  of  the  de- 
fendant's survey,  we  will  say  that  we  do  not 
think  that  even  an  admittedly  accurate  re- 
survey  of  the  old  line,  as  recorded/-"  nearly 
four  miles  long,  as  this  was,  with  the  con- 
ditions and  results  already  named,  imports 
such  an  absolute  verity  as  to  the  original 
line  of  the  road  as  actually  laid  out,  within 
2.7  feet,  as  would  Justify  the  court  in  tak- 
ing the  question  from  the  Jury,  if  there  were 
any  credible  evidence  opposed  to  it  In* 
this  case  there  la  no  such  evidence.  The  plain- 
tiff does  not  admit  the  correctness  of  the 
defendant's  survey,  but  be  does  not  show 
wherein  it  is  wrong  in  any  respect  And' 
we  think  that  if  the  public  right,  which  in- 
cludes the  plaintiff's  right,  depends  upon 
showing  that  the  guy  was  within  the  road 
lines  as  located  in  1820,  the  plaintiff  cannot 
maintain  this  action.  With  all  its  Imper- 
fections,  the  evidence  of  the  original  loca- 
tion, unexplained,  and  without  modification,' 
is  too  certain  to  be  disregarded  by  court  or 
Jury. 

[f]  But  the  plaintiff  says  that  the  limits 
of  Uie  original  location  afford  no  certain 
criterion  of  the  limits  of  the  plalntiflF's  rightif! 
He  says,  and  it  is  true,  that  a  highway  may 
be  proved  by  prescription  or  aedication. 
Commonwealth  v.  Old  Colony  &  F.  R.  R.  Co., 
14  Gray  (Mass.)  93.  And  where  there  is  a 
located  way,  as  in  this  case,  its  limits  may 
be  enlarged  by  prescriptive  use.  The  public 
may  appropriate  by  use  land  adjoining  an 
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existing  highway.  It  may  widen  the  Toad 
by  prescription.  Bat  the  prescrlptlTe  rights 
of  the  pabllc  extend  only  as  far  as  they  have 
used  the  land  prescrlptlvely.  Not  only  has 
the  plaintiff  failed  to  show  that  the  guj 
3VSJI  Within  the  Umlts  of  the  road  as  orig- 
inally laid  out,  bnt  he  has  not  shown  that 
it  was  within  the  limits  of  any  land  acqolr- 
«d  by  the  pnbUc  by  prescription,  if  any  snch 
there  is.  The  testimony  introduced  by  the 
plaintiff  himself  shows  that  the  guy  was 
About  two  feet  outside  of  the  line  of  public 
travel,  and  so  outside  of  any  rights  wtiidi) 
the  public  may  have  acquired  by  prescrip- 
tion. In  no  aspect  of  •  the  case  has  the 
plaintiff  sustained  the  burden  of  showing 
that  the  guy  was  within  the  limits  of  the 
public  way.  The  direction  of  a  verdict  for 
the  defendant  was  right. 
Kxceptlons  overruled. 


(83  N.  J.  Bq.  flSe) 

DEWEY  LAND  GO.  et  al.  v.  STEVENS  et  aL 
(No.  89.) 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey, 
July  6,  1914.) 

Concurring  opinion. 

For  majority  opinion,  see  90  AtL  1040. 

WHITE,  J.  So  far  as  is  essential  to  an 
understanding  of  this  case,  the  facts  appear 
to  be  that  in  1852  Robert  B.  Leeds  owned 
the  entire  tract  shown  on  the  following  dia- 
gram, ^11  of  which  was  then  fast  land.  In 
1866  after  some  of  It  had  been  lost  by  the 
erosion  of  the  ocean,  he  conveyed  it  to  John 
McClees,  describing  It  In  the  deed  as  bound- 
ing on  the  "edge  of  Absecon  inlet"  After 
much  further  erosion  McCIees  in  1897  con- 
veyed it  to  the  Atlantic  Beach  Front  Improve- 
•ment  Company  by  description  also  bounding 
on  the  ocean  and  inlet  In  1900  the  high- 
water  line  was  as  shown  on  the  diagram, 
and  in  that  year  Wm.  H.  Bartlett  the  owner 
of  lot  marked  "B,"  to  which  he  derived  title 
from  the  Atlantic  Beach  Front  Improvement 
Company,  procured,  as  snch  owner,  a  ripari- 
an grant  from  the  state  for  the  land  then 
under  water  included,  as  shown,  within  the 
dotted  lines.  In  1904  by  reason  of  accretions 
the  high-water  line  was  as  shown  on  the 
diagram,  and  that  year  complainant  received 
A  grant  of  lot  D,  title  to  which  also  came 
from  the  Atlantic  Beach  Front  Improvement 
Company.  Still  further  accretions  have 
since  occurred  and  the  high-water  line  is 
now  as  shown.  In  1911  and  1912  com- 
plainant took  quitclaim  deeds  from  John 
McCIees  and  from  the  heirs  of  Robert  B. 
Leeds,  respectively,  for  or  including  the 
triangle  bounded  by  New  Hampshire  avenue, 
the  eastwardly  dotted  line  of  the  riparian 
«;rant  to  Bartlett,  and  the  exterior  line  of 
the  riparian  commissioners,  and  that  triangle 
la  the  locus  in  quo.    Defendants  are  the  gran- 


tees from  Bartlett  of  lot  B  and  of  the  lands 
granted  to  him  by  the  tip&rlaa  grant  above 
mentioned. 


fUto/nXle^ 


6j^ 


I  agree  with  what  is  said  in  the  foregoing 
opinion  regarding  Attorney  General  v.  Sooy 
Oyster  Co.,  78  N.  J.  Law,  394,  76  AtL  211, 
and  also  with  what  was  said  as  to  the 
grounds  stated  for  the  decree  from  which 
this  appeal  is  taken.  I  also  agree  with  what 
is  said  to  the  effect  that  the  recent  quit- 
claim deeds  to  complainants  from  the  heirs 
of  Robert  B.  Leeds  and  from  John  McCIees, 
respectively,  conveyed  nothing.  Yard  v. 
Ocean  Beach  Ass'n,  49  N.  J.  Eq.  306»  24  Aa 
728. 

What  is  further  said  in  the  opinion  to  the 
effect  that  the  state  acquires  title  to  former 
fast  land  ))y  reason  of  its  having  become  sub- 
merged as  tiie  result  of  gradual  erosion  by  the 
ocean  is  not  as  it  seems  to  me,  Involved  in  this 
case,  and  while  true  under  certain  circum- 
stances and  within  certain  limitations,  seems 
to  me  to  be  stated  so  broadly  as  to  be  mis- 
leading. If  McCIees,  for  Instance,  had  never 
granted  away  any  of  his  fast  land,  bnt  all 
of  it  Instead  of  only  a  portion  of  It  had 
wasted  away  by  the  gradual  erosion  of  the 
ocean,  and  then,  after  one  or  two  or  three 
years,  or  in  fact  any  period  abort  of  that 
which  would  vest  title  in  the  state  or  Its 
grantee  by  adverse  possession,  it  had  re- 
appeared, the  qnestion  would'  then  be  present- 
ed whether  the  new  land  belonged  to  McCIees, 
or  belonged  to  the  state,  or,  as  In  Ocean 
City  Ass'n  v.  Shrlver,  64  N.  J.  Law,  550,  46 
Atl.  690,  61  L.  R.  A.  425,  to  the  state's  In- 
dependent grantee,  U  there  was  one,  and 
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doubtless  In  sncli  case  tbe  decision  would 
be,  as  in  the  Shriver  Case,  tbat  It  belonged 
to  McClees. 

In  tbe  present  case,  however,  all  of  tbe 
McGlees  fast  land  did  not  wash  away,  and 
the  defendanta,  as  well  as  the  complainants, 
claim  nnder  the  grant  made  In  1897  from 
McClees  to  title  Atlantic  City  Beach  Front 
Improvement  Company  of  the  portion  which 
had  not  washed  away  when  he  made  the 
grant,  and  the  grant  bounded  on  the  "high- 
water  mark  of  tbe  ocean."  Complainants 
now  own  part  oC  the  fast  land  included  in 
this  grant,  or  part  of  the  subsequent  accre- 
tions thereto,  and  defendants  another  part 
of  such  fast  land  adjoining  complainant's 
land  on  the  west,  and  extending  to  the  ocean. 
It  Is  true  that  defendants  acquired  from  their 
predecessor  in  title,  Bartlett,  the  riparian 
grant  which  he  had  received  from  the  state, 
bat  this  grant  was  made  to  Bartlett  as  the 
owner  of  part  (now  owned  by  defendants) 
of  the  McClees  fast  land,  and  at  the  time 
tbe  grant  was  made  it  was  bounded  by  side 
lines  at  right  angles  or  substantially  so, 
to  the  then  shore  line  at  this  point,  which 
so  far  as  tbe  evidence  indicates  (and  sub- 
ject to  the  possible  objection  hereinafter 
suggested,  but  not  involved  under  the  amend- 
ed complaint  in  this  case)  would  seem  to 
have  been  an  equitable  guide  for  the  division 
of  accretion  gains  should  they  occur.  No 
question  arises  in  this  case,  therefore,  of 
a  conflict  between  the  accretions  to  which 
an  owner  of  the  shore  is  entitled  and  land 
of  an  independent  grantee  of  the  state  in 
front  thereof.  It  will  be  quite  time  enough 
to  decide  tbe  rights  of  such  a  conflict  when 
it  shall  have  occurred. 

In  Stevens  v.  Paterson  &  Newark  B.  R. 
Co.,  84  N.  J.  Law,  S32,  644  (3  Am.  Rep.  269) 
this  court  said,  speaking  in  an  opinion  by 
Chief  Justice  Beasley: 

"From  these  authorities  and  many  others 
which  might  be  cited,  it  appears  to  me  to  be 
plain  tbat,  by  the  niles  of  tbe  ancient  law,  tlie 
owner  of  the  land  along  the  shore  was  entitled 
to  no  right  as  an  incident  of  such  ownership, 
except  the  contingent  ones  before  referred  to  of 
alluvion  and  dereliction." 

And  again: 

"If  such  a  right  [to  build  a  wharf  out  beyond 
the  liigh-water  line  without  a  riparian  grant 
from  the  state]  existed  by  force  of  the  common 
law,  as  an  incident  of  property,  it  is  obvious  it 
could  not  be  destroyed  or  substantiaUy  impair- 
ed by  the  legislative  power  without  compensa- 
tion'' 

I  take  it,  therefore,  that  Instead  of  the 
Stevens  Case  being  an  authority  to  tlie  effect 
tbat  the  state  may  make  a  grant  to  an  inde- 
pendent grantee  in  conflict  with  the  common- 
law  right  of  the  owner  of  the  ripa  to  accre- 
tions, it  In  effect  says  that  tbe  right  to  such 
accretions  is  incident  to  the  ownership  of 
the  ripa,  and  that  as  such  it  cannot  be  taken 
away  by  tbe  Legislature  without  compensa- 
tion, and  such  I  understand  to  be  the  law  in 
this  state.  Bell  v.  Oough,  23  N.  J.  Law,  624. 
In  apparent  recognition  and  confirmation  of 


this  view  the  Legislature  has  provided,  as  I 
take  it,  that  before  an  indep^ident  grantee 
from  the  state  may  fill  the  land  under  water 
In  ftont  of  the  land  of  a  riparian  owner  who 
has  failed  to  take  out  a  state  grant  after  no- 
tice, snch  independent  grantee  must  exttnr 
gulsh  such  riparian  owner's  right  to  accre- 
tions by  paying  to  htm  the  value  thereof  t9 
be  fixed  by  the  riparian  commissioners,  sub- 
ject to  an  appeal  to  the  Supreme  Court  and' 
to  a  trial  by  Jury.  The  theory  of  this  legis- 
lative provision  wonld  seem  to  be  that  tbe 
independent  grantee  from  the  state  of  land 
under  water  takes  what  the  state  had,  viz., 
an  ambulatory  boundary,  shifting  with  the 
high-water  line  as  erosion  or  accretion  takes 
place,  but  upon  the  exercise  of  the  granted 
right  to  fill,  the  riparian  owner's  right  to  ac- 
cretions wonld,  for  the  first  time,  be  invaded, 
and  tbat  then,  and  then  only,  its  owner  be- 
comes entitled  to  compensation.  Comp.  Stat. 
4889,120. 

In  Ocean  dty  Aas'n  v.  Shriver,  supra,  the 
strip  of  fast  land  retaUed  by  the  Ocean  City 
Ass'n  when  it  granted  lot  No.  849  to  Howell 
in  1884,  and  which  intervened  between  sncb 
lot  and  the  ocean,  had  entirety  wasted  away 
by  the  erosion  of  the  ocean  in  1895,  so  that 
the  ocean  washed  upon  the  front  part '  of 
Howell's  lot  If  it  is  entirely  true,  as  stated, 
as  I  think,  obiter,  in  tbe  foregoing  opinion 
in  the  case  snb  Judlce,  that  fast  land  "lost  by 
erosion  Is  lost  forever,"  and  "becomes  the 
property  of  the  state,  not  while  It  remains 
under  water,  but  absolutely,"  it  is  difficult 
to  see  why  Howell's,  or  his  grantee,  Shriver's 
lot  (No.  849)  did  not  become  endowed  with 
the  ownership  of  tbe  ripa  and  as  such  en- 
titled to  accretions  and  to  take  out  a  riparian 
grant  from  the  state,  and  yet  this  conrt  held 
in  an  opinion  by  Chief  Justice  Depue:  (1) 
That  it  had  not  become  entitled  to  the  accre- 
tions which  formed  by  the  receding  of  the 
ocean ;  (2)  that  the  riparian  grant  which  the 
!!tate  made  to  Shriver  was  void ;  and  (8)  tbat 
the  Ocean  City  Ass'n's  land  which  had  grad- 
ually entirely  washed  away  and  had  been 
from  three  to  five  years  under  the  ocean,  so 
far  from  having  been  "lost  forever"  and  from 
having  "become  the  property  of  the  state,  not 
while  it  remained  under  water;  but  absolute- 
ly," not  only  did  not  pass  by  the  state's  grant 
ot  It,  but  actually  belonged  to  the  Ocean  City 
Ass'n,  its  former  owner,  when  within  the 
period  Involved  in  that  case  It  reappeared  by 
accretion,  and  this  in  spite  of  tbe  fact  that 
such  former  owner  had  nothing  in  the  way  of 
fast  land  to  which  the  accretions  could  at- 
tach, and  had  received  no  grant  from  the  new 
"absolute  owner,"  the  state.  The  only  view 
consistent  with  such  a  result  would  seem  to 
be  the  one  stated  by  Chief  Justice  Depue  in 
that  case  as  tbe  solemn  determination  and 
adjudication  of  this  court,  viz.,  "that  by  the 
submeigence  the  owner  of  the  land  does  not 
entireiy  lose  his  property  In  the  soli."  Does 
not  entirely  lose  it!  Clearly  this  Intimates 
that  something  Is  lost,  and  says  that  some- 
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thing  la  not  lost  What  la  It  that  la,  and 
what  is  it  that  la  not,  lost?  I  take  It  that 
what  the  owner  hat  lost  iA  hia  po»ge»sion  of 
bis  land,  which  has  passed  Into  the  adverse 
potteision  of  the  state.  I  think  the  state's 
possession  is  adverse  because  It  consists,  un- 
der what  is  called  the  New  Jersey  doctrine, 
not  only  of  the  public  rights  of  navigation, 
fishery,  etc.,  upon  and  In  the  waters  which 
overflow  the  submerged  land,  and  which  the 
state  holds  in  trust  for  the  use  of  the  gener- 
al public,  but  also  of  the  emblem  or  sign  of 
that  ownership  of  the  soil  under  navigable 
waters  which  was  anciently  part  of  the  pri- 
vate regalia  of  the  King  of  England  (until 
abridged  by  Magna  Charta,  after  which  it 
was  supposed  it  might  be  exercised  by  Par- 
liament), and  which,  as  may  be  considered  as 
now  settled  in  this  state,  is  vested  In  the 
state  of  New  Jersey,  and  is  within  the  exer- 
cise and  control  of  its  Legislature.  Stevens 
V.  Paterson  &  Newark  R.  R.,  supra ;  Paul  v. 
Bazleton,  37  N.  J.  Ijaw,  106;  Wooley  v. 
Campbell,  87  N.  J.  Law,  163;  Hoboken  v. 
Fenua.  R.  R.  Ca,  124  U.  S.  656,  8  Sup.  Ct  643, 
SI  L.  Ed.  543. 

I  think  that  what  the  owner  has  not  lost  is 
his  right,  within  the  statutory  period  in  this 
state,  to  toll  the  running  of  such  adverse  pos- 
session and  defeat  its  ripening  into  absolute 
ownership,  by  regaining  possession  of  his 
land,  not  by  bringing  an  action  of  ejectment, 
because  such  would  be  inadequate,  now  as  in 
the  days  of  King  Canute,  to  stay  the  action 
of  nature^  but  by  actually  ejecting  the  ocean 
from  his  land  and  restoring  it  by  artificial 
ipeans  to  its  former  condition  as  dry  or  fast 
land,  or  by  having  it,  within  the  like  period, 
restored  to  him  through  the  voluntary  acticm 
of  nature  should  the  ocean  within  that  time 
recede.  Ocean  City  Ass'n  v.  Shrlver,  supra. 
Such  a  view,  taken  in  connection  with  the 
other  familiar  doctrine  which  saves  the 
rights  of  the  public  against  loss  from  adverse 
possession  <Moboken  Land  &  Imp.  Co.  V.  Ho- 
boken, 86  N.  J.  Law,  540),  would  return  to 
the  use  of  the  public  upon  its  reappearing 
from  the  sea,  for  instance,  the  portion  of  New 
Hampshire  avenue  soutii  of  a  point  about 
800  feet  south  of  Pacific  avenue,  to  which 
point  the  high-water  line  had  oicroached  In 
1900  when  the  state  made  a  riparian  grant 
for,  inter  alia,  what  was,  before  it  was  sub- 
merged, the  bed  of  New  Hampshire  avenue 
south  of  that  point  New  Hampshire  avenue 
was  dedicated  as  a  public  street  to  a  distance 
of  1,500  feet  or  more  south  of  Pacific  avenue 
by  the  ancient  deed  and  map  ("Rowland's") 
o£  dedication  of  April  15,  1853,  executed  by 
Robert  B.  Leeds  and  others  at  a  time  when 
the  fast  land  extended  1,500  feet  south  of 
Pacific  avenue.  If  It  be  true  that  in  1900, 
when  this  fast  land  had  so  wasted  away  that 
only  about  300  feet  of  the  1,500  remained, 
the  state  became  the  owner,  not  merely  while 
it  remained  under  water,  but  "absolutely,"  of 
the  land  so  submerged,  and,  while  such  own- 
er granted  the  submerged  bed  of  New  Hamp- 


shire avenue  In  1900  to  the  predecessor  in  ti- 
tle of  the  defendants  in  this  case.  It  Is  dilB- 
cult  to  see  Just  how  the  pubUc  baa  regained 
lbs  rights  in  the  portion  (now  about  600  feet 
in  length  and  continually  increasing)  of  such 
bed  so  granted,  which  has  now  been  restored 
by  the  recession  of  the  ocean,  and  is  used 
and  improved  as  a  public  street 

But  however  that  might  be,  and  returning 
to  the  question  of  whether  there  is  involved 
In  this  case  a  conflict  between  the  accretion 
rights  of  an  owner  of  the  shore  and  rights 
under  a  state  riparian  grant  to  an  independ- 
ent grantee  of  land  in  front  of  such  shore,  no 
one  pretends  that  in  the  present  case  the 
riparian  grant  by  the  state  to  the  d^end- 
ants'  predecessor  In  title,  Bartlett  was  in- 
tended as  or  was  a  grant  of  any  land  under 
water  not  In  front  of  and  adjacent  to  the 
grantee's  high  land  at  the  time  the  grant 
was  made.  It  was  expressly  made  to  de- 
pend upon  his  ownership  of  such  high  land. 
In  other  words.  It  was  expressly  conflned  iif 
its  limits  to  the  area  which  in  case  of  natural 
accretions  would  become  a  part  of  such  high- 
land by  virtue  of  the  law  of  accretions  ac- 
cording to  the  location  of  the  high-water  line 
as  it  existed  at  the  time  of  the  grant.  Gould 
on  Waters,  §  163 ;  Clark  v.  Campau,  19  Mich. 
327;  Stone  v.  Boston  Steel  &  Iron  Co.,  14 
Allen  (96  Mass.)  230.  Of  course,  changes  are 
constantly  taking  place  in  the  high-water 
lines  and  in  the  direction  thereof.  A  shore 
which  one  year  was  concave  in  its  contour 
may  a  year  later  have  become  convex.  The 
resultant  effect  upon  lines  projected  at  right 
angles  to  it  at  various  points  during  the  pro- 
cess of  transition,  to  determine  boundaries 
between  neighboring  accretion  gains  is  hope- 
lessly confusing  and  the  consequent  state  of 
uncertainty  in  titles  most  injurious.  A  prac- 
tical working  system  is  necessary  for  the 
good  of  all,  and  where  such  a  system  has  been 
established  its  fairness  must  be  more  than 
questioned.  In  fact  must  be  clearly  over- 
thrown, before  the  courts  will  feel  Justified 
in  Intervening.  Such  a  working  system  seems 
to  have  been  adopted  by  the  riparian  commis- 
sion under  its  appointment  by,  and  within 
the  discretion  vested  in  It  by,  the  sovereign 
power  of  the  state.  Under  this  working  sys- 
tem it  takes  the  line  of  general  contour  of 
the  shore  in  the  vicinity,  and,  disregarding 
local  or  trivial  or  temporary  indentations  or 
excrescences,  runs  its  division  lines  at  right 
angles,  or  as  nearly  at  right  angles  as  is 
equitable  under  the  circumstances,  to  such 
general  line  of  contour  at  the  time  it  tokea 
up  the  auijeot  of  making  riparian  grants  in 
such  vicinity,  and  then  subsequently  adheres 
as  nearly  as  possible,  or  as  is  equitable,  to 
the  general  division  lines  thus  established, 
without  regard  to  the  fact  that  subsequoit 
shifting  of  angles  and  locations  of  the  high- 
water  line  may  have  brought  about  a  condi- 
tion which,  if  it  had  existed  originally,  would 
hava  produced  different  results  in  the  dlrec- 
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Uons  of  snch  -division  lines.  Not  only  do  I 
fail  to  see  any  unfairness  In  tbls  working 
sysjiem,  but,  on  the  contraiy,  I  cannot  see 
how  any  other  could  be  practicaL  Where, 
therefore,  as  here,  the  riparian  commission 
has  made  a  grant  the  bounding  division  or 
side  lines  of  which  run  at  right  angles,  if 
that  is  equitable,  or,  if  not,  at  such  angle 
as,  under  the  circumstances,  is  equitable, 
to  the  general  contour  of  the  shore  at  the 
time  of  the  plotting  or  surveying  of  the 
vicinity  for  riparian  granting,  such  lines 
will,  I  think,  be  upheld  by  the  courts  as 
a  practical  and  legal  ascertainment  of  the 
boundary  lines  of  subsequent  accretion  gains 
to  the  adjacent  liighlaud  should  such 
gains  occur.  Gould  on  Waters,  SS  162,  163. 
This  is  80,  I  take  it,  not  because  the  state, 
through  the  riparian  grant,  has  vested  in  its 
grantee  a  title  to  land  under  water  which 
survives  when  the  land  hv  accretions  to  the 
adjacent  highland  has  ceased  to  be  under 
water,  but  because  the  riparlsm  grant,  as 
here  made,  is  by  Its  very  authority  confined 
to  the  land  under  water  in  front  of  the  gran- 
tee's adjacent  highland,  viz.,  to  the  land 
which  would  become  his  by  accretion  to  such 
highland  should  natural  accretions  occur,  and 
consequently  the  division  boundary  lines  de- 
fined in  the  grant  are  an  authoritative  as- 
certainment by  the  granting  tribunal  of  the 
boundary  lines  of  those  accretion  gains 
should  they  occur.    Gould  on  Waters,  S  162. 

That  this  must  be  so  seems  to  me  apparent 
from  the  fact  that  the  law  under  which  ri- 
parian grants  are  made  secures  to  the  owner 
of  the  ripa  the  first  right,  during  a  stated 
period  after  notice,  to  receive  a  grant  for  the 
land  under  water  in  front  of  his  highland. 
Surely  if  one,  owning  land  fronting  on  the 
ocean,  in  taking  out  a  grant  from  the  state 
of  land  under  water  in  front  of  it,  instead  of 
having  the  side  lines  of  the  grant  run  sub- 
stantially at  right  angles  to  the  shore  line, 
should  have  them  run  at  an  angle  of  10  de- 
grees with  the  shore  line  and  in  front  of  the 
shore  land  of  his  neighbor,  who  bad  received 
no  notice  and  opportunity  to  take  out  his  ri- 
parian grant  in  front  of  his  land,  such  neigh- 
bor would  have  a  perfect  right  to  complain 
that  be  had  been  deprived  of  the  privilege 
which  this  law  secured  to  him,  and  of  bis 
common-law  right  to  the  natural  accretions 
to  bis  land,  without  compensation,  and,  of 
course,  to  that  extent  the  grant  would  be 
void.  I  take  it,  therefore,  that  now  that  new 
fast  land  has  been  formed  by  accretions  to 
defendants'  upland,  the  riparian  grant  in  this 
case  can  only  lawfully  Include  the  portion  of 
sach  fast  land  which,  under  the  law  of  accre- 
tions, might  properly  have  become  the  prop- 
erty of  the  defendants  without  such  riparian 
grant 

Whether,  under  this  view,  the  state's  grant' 
to  Bartlett  is  valid  in  so  far  as  it  includes 
land  on  the  opposite  side  of  New  Hampshire 


avenue  from  the  location  of  the  grantee's, 
highland  at  the  time  the  grant  was  made  is 
not  before  the  court,  because  complainant 
sets  up  no  title  thereto  except  the  recent  Mlc- 
Clees  and  Leeds'  heirs  deeds,  and  these  obvi- 
ously conveyed  nothing.  If  complainants 
have  any  title  to  the  locus  in  quo  it  must  be 
by  virtue  of  its  being  an  accretion  to  their 
highland  on  the  east  side  of  New  Hampshire, 
avenue,  and  the  efficacy  of  such  a  claim  of  ti-. 
tie  would  necessarily  depend  upon  whether  the 
owner  of  the  former  fast  land  as  it  existed  la 
1853,  in  then  dedicating  and  opening  a  public 
street.  New  Hampshire  avenue,  across  the 
same,  to  and  at  right  angles  to  the  ocean,' 
had  so  divided  his  land  into  two  parts  and' 
fixed  the  natural  side  lines  of  accretion  gains 
for  those  parts,  respectively,  as  to  have  ren- 
dered it  inequitable  for  the  state  to  have  dis- 
regarded the  lines  so  fixed  In  making  its  sub-, 
sequent  survey  and  grant  Valentine  v.  JPi-, 
per,  22  Pick.  (Mass.)  85,  33  Am.  Dea  7U. 
But,  as  before  stated,  that  question  is  not  ha 
my  Judgment,  involved  in,  and  is  therefore 
not  de<dded  by,  this  case. 

I  concur,  therefore,  in  so  much  of  the  fore^ 
going  opinion  as  holds  that  complainants  atet 
not  entitled  to  a  decree  in  their  favor,  be- 
cause the  only  title  they  set  up,  viz.,  the  re- 
cent Leeds'  heirs  and  McClees  deeds,  has  no 
substance,  as  the  grantors  in  those  deeds  had 
nothing  to  convey  (which  I  think  is  the  only 
point  involved  in  this  case),  but  for  the  rea- 
sons herein  stated  I  dissent  from  so  much  of 
that  opinion  as  says  (as  I  think,  obiter),  ,with- 
out  proper  qualification,  that  land  "lost  by 
erosion  is  lost  forever,"  and  "becomes  tb9 
property  of  the  state,  not  while  it  remainti 
under  water,  but  absolutely."  If  these  asser- 
tions had  been  pertinent  to  the  issue  Involv- 
ed in  this  case,  I  take  it  that  the  first  one, 
that  land  "lost  by  erosion  is  lost  forever," 
should  have  been  qualified  by  the  insertion 
after  the  word  "erosion"  of  the  words  "and 
remaining  submerged  by  tide  water  for 
20  years."  or  words  to  that  effect  ahd  that 
the  second  one,  that  such  land  "becomes  the 
property  of  the  state,  not  while  it  remains  un- 
der water,  but  absolutely,"  should  have  been 
qualified  by  adding  thereto  what  is  stated 
in  an  earlier  part  of  that  opinion,  viz.,  that 
such  ownership  is  of  course  subject  to  inva- 
sion by  accretions  to  the  adjacent  highland, 
which,  should  they  occur,  would  belong  to  the 
owner  of  the  rlpa,  unless  he  had  been  depriv- 
ed of  the  right  to  them  by  proper  proceedings 
and  upon  due  compensation. 


VOSS  V.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  24,  1918.) 

Railboads  (J  278*)— Ikjubim  to  Thibo  Pbb- 
sons—Tbespasserb— Assumed  Ribs. 

That  plaintiff  had  been  authorized  to  get 
coal  from  defendant's  cars  did  not  confer  ao- 
thority  for  him.  to  obtain  coal  at  night  from  a 
car  that  was  on  a  track  where  cars  were  being 
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drilled,  and  plaintiff,  having  been  thrown  from 
the  car  unrler  such  circumstances  and  injured, 
awumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  891-000;    Dec.  Dig.  §  27a»] 

Action  by  Theodore  Voss  against  the  Del- 
aware, Lackawanna  &  Western  Ballroad 
CJompany.  On  rule  to  show  cause  why  a  ver- 
dict in  favor  of  plaintiff  sbonld  not  be  set 
aside.    Bule  absolute. 

Argued  November  term,  1912,  before 
SWATZH,  VOOKHBES,  and  KALISCH,  JJ. 

Tennant  ft  Halght,  of  Jersey  dtj,  for 
plaintiff.  Edwards  ft  Smith,  of  Jersey  City, 
for  defendant 

PBB  CX7RIAM.  The  rardiict  for  the  plain- 
tiff Is  against  the  clear  weight  of  the  evi- 
dence. He  Is  himself  the  only  witness  In  his 
own  behalf  as  to  the  accident  It  occurred 
10  years  before  the  trlaL  His  delay  In  bring- 
ing the  case  on  Is  inexplicable.  The  credi- 
bility of  his  testimony  Is  affected,  if  not  de- 
stroyed, by  the  fact  ttiat  the  Important  facts 
to  which  he  testifies  were  observed  by  him 
after  he  was  run  over  and  while  he  was 
pinned  down  by  the  wheel  of  the  car.  His 
testimony  that  he  saw  that  the  car  had  been 
marked  by  an  Inspector  as  having  a  defective 
brake  while  be  was  In  that  position  and  In 
the  condition  caused  by  the  accident  is  quite 
Incredible.  It  la  far  more  likely  to  be  the  re- 
sult of  his  imagination  dwelling  for  years  on 
his  injury  than  on  his  actual  recollection. 

'We  think,  also,  that  be  fails  to  show  that 
be  was  rightfully  upon  the  coal  car.  As- 
suming that  he  bad  been  authorized  to  get 
coal  from  the  cars  of  the  company,  It  does 
not  follow  that  he  was  authorized  to  get  it 
at  any  hour  of  the  night  from  a  car  upon  a 
track  upon  which  cars  were  then  being  drill- 
ed. In  the  absence  of  special  circumstances 
not  shown  in  this  case,  he  assumed  the  risk 
of  getting  coal  from  a  car  in  that  dangerous 
location.  He  seems,  moreover,  to  have  been 
guilty  of  negligence  himself  in  not  heeding 
the  warning  given,  when,  If  the  defendant's 
witnesses  are  to  be  believed,  he  had  time  to 
get  off  the  car  before  the  Impact  of  the  other 
cars. 

The  rule  must  be  made  absolute. 


iU6  Pa.  SIS) 

COMMONWEALTH,  to  tJse  of  STBHLB,  T. 
AMERICAN  BONDING  CO.  et  aL 

^Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

X.    GOABDIAN     AND     WABD      (|    176*)— GUABD- 

ian's  Bond— Rei-easi:. 

Since  an  approved  guardian's  bond  is  held 
io  trust  for  all  persons  interested,  it  cannot  be 
released,  even  by  the  conrt,  withoat  the  con- 
sent of  all  parties  in  interest 

[Ed.    Note.— For   other  cases,   see   Guardian 
niJd  Ward,  Dec.  Dig.  f  176.»] 


2.  GtTABDiAir  and  Wabd  (|  ITT*)— Gttabd- 
lAN's  Bond— Beductiow  or  Amount— Lia- 
BiurT. 

Where  a  guardian's  bond  for  $25,000  was 
never  surrendered,  canceled,  or  changed,  and 
no  application  was  made  by  the  bonding  com- 
pany to  have  it  reduced  in  amount,  the  bonding 
company  was  liable  for  the  guardian's  default  in 
the  sum  of  $14,000,  though  the  court  had  grant- 
ed the  guardian's  application  for  a  reduction 
of  the  bond  to  $4,000. 

W'Ed.  Note. — For  other  oases,  see  Guardian  and 
atd,  Cent  Dig.  H  007-«1»;    Dec.  Dig.  | 

Appeal  from  Oonrt  of  Oommon  Pleas,  Blair 
County. 

Action  on  a  guardian's  bond,  by  tbe  Com- 
monwealth, for  the  use  of  John  H.  StAle, 
against  Matthias  Stehle  and  the  American 
Bonding  Ccnnpany  of  Baltimore,  Md.  From 
a  Judgment  for  plaintiff,  the  Bonding  Com- 
pany appeals.    AfBrmed. 

On  July  9,  1906,  John  H.  Stehle,  a  minor 
son,  over  14  years,  of  Caroline  Stehle,  de- 
ceased, presented  his  petition  to  the  orphans' 
court,  praying  for  the  appointment  of  a 
guardian,  and  the  court  appointed  Matthias 
Stehle,-  his  father,  as  guardian,  and  directed 
said  guardian  to  enter  security  in  the  sum 
of  $25,000.  On  August  6,  1906,  the  said 
guardian  presented  his  bond,  with  the  Ameri- 
can Bonding  Company  of  Baltimore,  Md.,  as 
surety,  in  the  sum  of  $25,000,  which  was  ap- 
proved by  the  court  on  said  day.  On  October 
1,  1906,  the  guardian  presented  his  petition 
to  the  court,  setting  forth  that  only  about 
$2,000  of  personal  property  would  come  into 
his  hands,  that  the  balance  of  the  estate  of 
the  ward  consisted  of  a  «ne-seventh  interest 
in  real  estate,  and  when  that  was  sold  tbe 
guardian  would  file  a  bond  in  the  sum  of 
$21,000  to  secure  the  forthcoming  of  that 
fund,  and  praying  the  court  to  reduce  the 
bond  of  the  guardian  to  $4,000.  Whereupon 
the  court  entered  a  decree  reducing  the  bond 
of  the  guardian  from  $25,000  to  $4,000,  with 
leave  to  the  guardian  to  file  a  new  bond  for 
money  realized  from  the  sale  of  the  ward's 
interest  in  the  real  estate.  The  guardian 
filed  a  first  and  final  account  showing  a  bal- 
ance in  his  hands  of  $14,398.76,  which  ac- 
count was  confirmed  absolutely  on  January 
8,  1913.  The  guardian  having  failed  to  pay 
over  said  amount  to  the  ward  after  demand, 
the  ward  instituted  an  action  upon  the  bond 
against  the  guardian  and  his  surety.  Tbs 
guardian  made  no  defense,  and  Judgment  was 
taken  against  him  for  the  amount  of  plaln- 
tifTs  claim.  The  American  Bonding  Com- 
pany filed  an  affidavit  of  defense,  admitting 
liability  in  the  sum  of  $4,000,  but  denying 
liability  for  the  balance  of  plaintifTs  claim. 
Upon  the  trial  the  court  gave  binding  in- 
structions for  plaintiff,  and  the  Jury  accord- 
ingly found  a  verdict  against  the  defendant 
in  the  sum  of  $14,9ia70.  The  American 
Bonding  Company,  defendant,  made  a  motion 
for  Judgment  non  obstante  veredicto,  which 
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was  overruled  by  the'  court,  and  Jndgment 
wag  entered  upon  tbe  verdict 

Ar^ed  before  PELIi,  0.  J.,  and  BROWN, 
XnC^KIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

R.  A.  Henderson,  of  Altoona,  for  appellant 
J.  F.  Sullivan  and  J.  Austin  Sullivan,  both 
of  Altoona,  for  appellee. 

BLKIN,  J.  tU  From  no  point  of  view  can 
we  regard  this  appeal  as  having  any  merit 
A  b<md  given  by  a  guardian  and  approved 
by  the  court  shall  be  deemed  to  be  held  In 
tmst  for  all  persona  interested.  Newcomer'a 
Appeal,  48  Pa.  43.  Bven  the  court  has  no 
authority  to  release  the  bond  without  the 
consent  of  all  parties  in  Interest  Com.  v. 
Rogers,  CSS  Pa.  470.  The  judgment  of  the 
learned  court  below  might  very  well  be  rested 
on  the  authority  of  the  two  cases  Just  dted. 
The  case  at  bar  cannot  be  distinguished  in 
principle  from  those  cases,  nor  should  it  be, 
because  the  doctrine  there  annonnced  is  an 
aid  to  the  wholesome  administration  of  the 
law  wb«re  trust  estates  are  involved. 

[<]  In  tbe  present  case  the  bonding  c<Hn- 
pany  became  surety  on  the  bond  of  the  guard- 
ian in  the  penal  sum  of  ^,000,  and  this 
is  the  bond  upon  which  suit  was  brought 
The  bond  as  executed  was  never  surrendered 
or  canceled  by  the  court  nor  changed  by 
the  parties  in  interest  The  bond  Itself  re- 
mains lust  the  same  as  it  was  at  the  time  it 
was  signed  by  the  surety.  The  bonding  com- 
pany never  made  any  application  to  the  court 
either  to  have  tbe  l>ond  released  or  reduced 
in  amount  nor  did  it  ask  at  any  time  that 
the  guardian  be  reauired  to  give  additional 
security.  Under  these  facts  it  is  difficult  to 
see  hoMf  the  bonding  company  is  in  position 
to  ask  that  it  be  released  from  a  consider- 
able part  of  its  liability  as  surety  on  the 
ground  that  the  guardian  did  some  act  to 
relieve  it  from  its  voluntary  obligation.  The 
guardian  did  make  application  to  conrt  to 
have  the  amount  of  the  bond  reduced,  on  the 
Cronnd  tliat  it  was  larger  than  necessary  to 
protect  the  personal  estate;  bnt  in  this  be  was 
clearly  mistaken  and  must  have  misled  the 
court  There  is  no  doubt  that  the  wQl  work- 
ed a  convetaion  of  the  real  estate  and  that 
the  entire  estate  which  belonged  to  the  ward 
must  be  regarded  as  i>ersonalty.  The  amount 
of  tbe  original  bond  was  fixed  upon  this 
basis,  and  tbe  bonding  company  undertook 
to  insure  a  faithful  accounting  by  the  guard- 
ian of  the  entire  trust  estate.  All  that  is 
demanded  now,  and  this  is  what  the  learned 
court  below  held,  Is  that  the  surety  be  made 
answerable  according  to  its  undertaking. 
What  the  court  did  by  way  of  attempting  to 
reduce  the  bond  at  the  instance  of  the  guard- 
ian, and  without  the  consent  of  other  inter- 
ested parties,  must  be  regarded  as  having 
been  improvldently  done  under  the  authority 
of  the  cases  above  cited.    We  are  not  consid- 


ering a  case  in  whldi  the  original  bond  was 
canceled  and  surrendered,  and  a  new  security 
taken,  with  the  consent  of  all  interested  par- 
ties and  the  approval  of  the  court  Notbins 
done  in  the  present  case  was  sufficient  to 
relieve  the  surety  on  the  original  bond,  whlcb 
is  still  in  full  force  and  effect  from  tbe 
whole  or  any  part  of  its  obligation. 
Judgment  affirmed. 


(MPa.  sm 

In  n  OHRISTX'S  ESTAXm 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  Wills    (|   506*)— CoNSTBUCrioif— "Heibs" 
— "Hmbs  of  thi  Bony." 

The  words  "heirs"  or  "heirs  of  the  body" 
will  be  presumed  to  have  been  used  in  a  will  as 
words  of  limitation  of  the  estate,  not  as  words 
of  purchase,  and  to  refer  to  Quantity  of  estate 
and  descent,  not  to  individuals. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent:. 
Dig.  U  1090-1009;   Dec  Dig.  i  506.* 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Heirs,  Heirs  of  th* 
Body.] 

2.  Wins    (§   607*>— COWBTBUCnON— RtJUB  IK 

Sheixey's  Case. 
Under  a  will  devising  the  proceeds  of  cer- 
tain real  estate  to  testator's  son  for  life  and 
directing  that  after  his  death  it  should  go  t» 
tiis  heirs  unincumbered  by  any  debts  of  his  exi- 
cent  for  developing  mines,  and  providing  that, 
"If  my  son  •  •  •  should  die  without  heirs,. 
I  leave  my  sister  •  *  •  the  one-fourth  oC 
my  estate  •  •  •  the  other  three-fourths  to 
my  brothers,  •  •  • "  the  son  took  an  estate 
in  fee  tail  nnder  the  rule  in  Shelley's  Case 
which,  by  the  act  of  April  27,  1855  (P.  L.  368>, 
was  converted  into  an  estate  in  fee  simple; 
the  use  of  the  word  "heirs'*  implying  that  the- 
testator  meant  a  class  of  heirs  not  including  bis 
sisters  and  brothers. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  1368-1371 ;  Dec.  Dig.  |  807.»] 

Appeal  from  Superior  Court 

In  the  matter  of  the  estate  of  John  T, 
Christy,  deceased.  From  a  decree  of  the  Su- 
perior Court  affirming  a  decree  of  the  or^ 
phans'  court  dismissing  an  exception  to  tbe 
auditor's  report  Francis  J.  Christy  and  otb- 
eis  appeaL    Affirmed. 

Porter,  J.,  In  the  Superior  Court  filed  the 
following  opinion : 

[I]  "This  appeal  is  from  a  decree  of  the  court 
below  making  distribution  of  a  fund  consisting 
of  the  royalties  accruing  nnder  certain  leases 
for  mining  coal  upon  lands  in  Cambria  county, 
of  which  John  T.  Christy  died  seised.  The 
question  we  have  to  decide  is  one  of  title  to 
the  land,  the  nature  of  the  estate  which  ll'mnci* 
M.  Christy  acquired  under  the  will  of  his  fa- 
ther, the  testator.  The  testator,  by  his  will, 
first  made  provision  for  his  wife,  Mary  A.  J, 
Christy,  by  devising  to  her  certain  property  in 
fee,  and  then  devised  to  her  a  life  estate  in  the 
residue  of  his  proi>erty,  which  included  the  tract 
in  question,  by  a  danse  in  the  words  following, 
viz.:  'And  the  one-third  of  ail  the  rents  andl 
income  of  my  estate,  as  long  as  she  remains  myr 
widow.  •  *  •  If  Francis,  my  son,  should  die- 
before  marriage  his  mother  shall  be  his  heir 
during  her  widowhood.'  The  testator  then  pro- 
ceeded to  make  provision  for  EVancis,  his  onljr 
son,  by  devising  to  him  certain  real  estate  ii> 
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Cm  to  be  preaentlT  enjoyed,  and  foUowinc  these 
deTiaei  come  the  clauses  of  the  will  which  are 
material  to  the  consideration  of  this  case,  beinf 
the  onl;  clauses  of  the  will  making  disposition 
of  the  Cambria  countj  lands  after  the  death 
•r  remarriage  of  Mary  A.  J.  Christy,  the  widow. 
This  deviae  was  in  the  following  words:  'He 
shall  have  the  two-thirds  of  all  my  lands  in 
Gallitzin  Township,  Cambria  Co.,  the  income  of 
rent  liens  during  his  mother's  widowhood.  Aft- 
er he  shall  have  all  the  proceeds  daring  his  life- 
time. After  his  death  it  shall  go  to  his  heirs 
tree  and  nninoumbered  by  any  debts  of  his  ex- 
cept for  deTeloping  mines,  etc —  If  my  son 
Francis  should  die  without  heirs  I  leave  my 
sister  Sarah  Inlow  the  one-fourth  of  my  estate 
(her  husband  nothing).  The  other  three-fourths 
to  my  brothers  and  their  heirs,  except  Josiah's 
daughter  Elizabeth  shall  have  bo  interest.  The 
heirs  of  Mrs.  Agnes  Burk,  decs,  and  Mrs.  Lucy 
Ann  Riffle  shall  not  inherit  any  part  of  my 
estate.'  This  will  was  executed  and  the  testa- 
tor died  long  prior  to  the  approval  of  the  act 
of  July  9,  1897  (P.  h.  213),  and  that  statute 
can  have  no  effect  upon  its  construction.  Mary 
A.  J.  Christy,  the  widow  of  testator,  died  on 
September  26,'  1905.  Francis  M.  Christy,  the 
son,  married  during  the  lifetime  of  the  widow, 
and,  having  survived  her,  died  on  January  30, 
1010,  without  issue.  He,  by  his  last  will  and 
testament,  since  duly  probated,  devised  the  lands 
in  question  to  his  widow,  Mary  R.  Christy,  the 
appellee.  The  fund  for  distribution  has  accrued 
as  royalties  from  the  mining  operations  con- 
ducted since  the  death  of  Francis  M.  Christy. 
If  Francis  M.  Christy  took  an  estate  in  fee 
in  the  lands,  under  the  will  of  his  father,  the 
appellee  is  entitled  to  receive  the  royalties  in 
question ;  if,  on  the  contrary,  be  took  but  a  life 
estate,  then  the  appellants  are  entitled  to  take, 
under  the  devise  over  to  the  sister  and  brothers 
•f  testator. 

[2]  "Francis  M.  Christy  having  not  only  mar- 
ried ^but  outlived  tlie  widow  of  the  testator,  the 
contingency  upon  which  the  widow  was  to  take, 
during  her  widuWhood,  the  share  of  the  estate 
devised  to  Francis  never  happened ;  that  devise 
fell.  We  have  therefore  only  to  consider  the 
clauses  of  the  will  disposing  of  the  remainder 
after  the  termination  of  the  particular  estate 
which  testator  crrated  in  order  to  make  provi- 
sion for  his  widow  during  her  widowhood. 
There  can  be  no  doubt,  under  the  provisions  of 
the  will,  that  the  intention  of  the  testator  was 
that  the  land  shpuld  go,  after  the  death  of  the 
widow,  to  Francis  during  his  lifetime,  and  that 
the  remainder,  after  the  life  estate  of  Francis, 
should  'go  to  his  heirs  free  and  nnincambered 
by' any  debto  of  his  except  for  developing  mines.' 
The  devise  over,  'If  my  son  Francis  should  die 
without  heirs,'  Is  to  the  sister  snd  brothers 
of  the  testator  and  their  heirs.  This  language 
clearly  implies  that  he  did  not  intend  his  sis- 
ter and  brothers,  or  their  heirs,  to  take,  un- 
less those  whom  he  calls  the  heirs  of  his  son 
should  fail,  and  as  the  devise  over,  after  fail- 
are  of  heirs  of  his  son,  is  to  his  own  sister 
and  brothers  and  their  heirs,  he  must  necessa- 
rily have  meant  a  class  of  heirs  amongst  whom 
his  own  sister  and  brothers  could  not  have  been 
enumerated,  for  otherwise  be  would  be  making  a 
gift  over  which  could  not  take  effect  until  after 
the  extinction  of  the  persons  to  whom  it  would 
have  been  given.  This  being  so,  it  is  well  set- 
■tled  that  the  proper  construction  of  the  will  is 
to  take  the  word  'heirs'  to  mean  'heirs  of  the 
body.'  Doeblef's  Appeal,  64  Pa.  9;  Bassett 
V.  Hawk,  118  Pa.  94,  11  Ad.  802.  The  lan- 
guage of  the  testator  can  only  be  construed  to 
mean  that  he  intended  to  vest  a  life  estate  in 
Francis,  and  that  the  remainder  should  go  to 
the  heirs  of  Francis;  that  is,  the  heirs  of  his 
body.  The  words  'heirs'  or  'heirs  of  the  body,' 
are  ,words  of  limitation  of  the  estate,  and  not 


words  of  pnrcliaasb  To  those  words  the  law 
attaches  a  definite  meaning.  When  used  by  a 
testator,  the  law  presumes  that  he  used  them  in 
their  legal  sense;  that  ha  intended  not  indi- 
viduals, but  quantity  of  estate,  and  descent. 
Whenever  they  are  employed,  therefore,  the 
burden  is  thrown  upon  him  who  contends  that 
they  are  words  of  purchase,  to  rebut  that  pre- 
sumption, and  to  show  that  they  were  used  in 
the  particular  grant  or  devise  to  designate  pei^ 
sons.  The  intent  not  to  use  the  words  in  their 
legal  sense  must  be  unequivocal,  and  must  b« 
gathered  from  the  language  of  the  rrant  or 
devise.  Doebler's  Appeal,  61  Pa.  9;  Guthrie's 
Appeal,  37  Pa.  9;  Graham  v.  Abbott,  2U8  Pa. 
68,  67  Atl.  178 ;  Arnold  t.  Muhlenberg  Colleger 
227  Pa.  321,  76  Att  30:  Hastings  t.  Engl? 
217  Pa.  419,  66  AtL  761;  Shapley  v.  Dlehl, 
203  Pa.  666,  SS  AtL  874;  Roth  v.  Cohn.  236 
Pa.  634,  84  AU.  964.  There  is  nothing  in  this 
will  to  warrant  the  construction  that  it  was 
the  intention  of  the  testator  that  those  who 
were  to  take  the  remainder  were  to  take  other- 
wise than  as  heirs  of  the  body  of  the  life  ten- 
ant. Under  all  our  numerous  authorities  tbs 
life  estate  of  Francis  was,  by  force  of  the  rule 
In  Shelley's  Case,  enlarged  into  an  estate  entaiL 
which,  byoperation  of  the  act  of  April  27,  1855 
(P.  L>.  868),  was  converted  into  a  fee-simpls 
estate.  This  was  the  conclusion  reached  by  the 
court  below,  and  the  specifications  of  error  must 
be  overruled. 

"The  decree  of  the  court  below  Is  aflSrmed  and 
tba  appeal  dismissed  at  cost  of  the  appellante." 

Before  FELL,  0.  X.  and  BBOWN,  POT- 
TEB,  ELKIN,  and  STEWART.  JJ. 

D.  B.  Dnfton,  B.  Edgar  Leabey,  and  Ah 
bert  W.  Stenger,  all  of  Johnstown,  for  ap- 
pellants. W.  h,  Pasooe,  of  Tyrone,  for  ap* 
pellee. 

PBR  CURIAM.  The  decree  of  the  Superi- 
or Court  la  affirmed  at  the  cost  of  the  appel* 
lant  on  the  oplniim  of  Judge  Porter. 


(MS  Fa.  ESS) 
SIMON  T.  MAJESTIC  APARTMENT 
HOUSE  CO. 

(Supreme    Court  of   Pennsylvania.      May   22, 
1014.) 

MoBTOAOCs    (I   466^*)— JcDomirr-PKXon« 
TiEa— DrrntuiNATion    or— Txilposabt    Iir« 

JUNCTION— APPEAI,. 

The  granting,  in  a  mortgage  foreclosoio 
suit,  of  a  preliminary  Injunction  to  restrain  the 
enforcement  of  judgmenta  against  mortgaged 
property,  pending  the  determinatiun  of  the  ques- 
tion ol!  priority  between  the  Judgmenta  and 
mortga^,  could  not  be  disturbed  on  appeal, 
where  it  appeared  that  the  judgment  creditor 
was  deprived  of  none  of  his  riKhts,  and  was 
fully  protected  therein  by  an  injunction  bond. 
[Ed.  Note. — For  other  cases;  see  Mortgages, 
Dec.  Dig.  I  465V&.*] 

Appeal  from  Court  of  Common  Pleas,  FhO- 

adelphia  County. 

Bill  by  the  Real  Estate  Trust  Company  ot 
Philadelphia,  trustee,  against  O.  Herbert  Si- 
mon and  another,  to  foreclose  a  corporation 
mortgage  and  to  restrain  execution  under 
judgments  alleged  to  be  subsequent  to  the 
mortgage.  B^rom  a  decree  awarding  a  pre- 
liminary injunction,  Simon  appeals.  Af- 
firmed. 
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At  the  hearing  of.  tbe  motioii  It  appeared 
that  the  Majestic  Apartment  House  Company 
was  Incorporated  for  the  purpose  of  purchas- 
ing land  and  building  ihereon  an  apartment 
house  and  hotel  and  conducting  a  general 
apartment  bouse  and  hotel  business. 

The  property  of  the  company  was  subject  to 
two  mortgages,  the  first  to  tbe  Real  Estate 
Trust  Company  of  Philadelphia,  trustee,  to 
secure  the  company's  91,000,000  bond  issue  of 
March  20,  1910,  and  the  second  executed  on 
January  25, 1909,  to  the  Security  Trust  Com- 
pany of  Camden,  N.  J.  to  secure  Its  second 
bond  issue  of  $500,000  of  January  25,  1909, 
and  conveying  the  same  property  conveyed 
In  the  first  mortgage,  and  subject  to  the  Uen 
of  the  first  mortgage. 

On  December  13,  1918,  C.  Herbert  Simon 
obtained  a  Judgment  against  the  company  for 
the  sum  of  $9,625.82,  and  on  the  same  day  Is- 
sued an  execution  directed  to  the  sheriff  of 
Philadelphia  county,  to  levy  on  the  stock,  fix- 
tures, and  household  furniture  of  the  hotel 
and  apartment  house,  and  on  December  15, 
19*13,  Joseph  R.  Walnrlght  secured  a  Judg- 
ment against  tbe  company  for  $15,220,  and 
caused  execution  to  be  issued,  which  was 
levied  upon  tbe  same  property.  It  was  con- 
tended by  the  execution  creditors  that  the 
mortgage  did  not  cover  the  personal  property 
and  fixtures  of  the  company. 
,  On  January  14,  1914,  on  application  of  a 
stockholder  of  the  company,  the  court  ap- 
pointed receivers,  who  were  operating  the 
apartment  hotse  and  hotel.  Subsequently,  on 
February  17,  1914,  the  court  directed  the 
trustee  to  Institute  foreclosure  proceedings  on 
tbe  first  mortgage.  The  trustee  filed  the  fore- 
closure bill  on  March  10,  1914,  and  averred, 
inter  alia,  that  the  execution  Judgment  cred- 
itors above  mentioned  claimed  that  the  fnmi- 
tnre  and  fixtures  in  said  hotel  property  were 
not  covered  by  the  mortgages,  and  prayed 
that  an  injunction  be  granted  restraining. 
sncb  creditors  from  proceeding  further  with 
their  execution.  Tbe  court  entered  the  fol- 
lowing decree: 

And  now,  to  wit  May  11,  1914,  npon  con- 
rideration  of  the  bills  for  restraining  orders  filed 
in  the  above-entitled  ceuses  by  the  Real  Estate 
Trust  Company  of  Philadelphia,  trustee,  etc., 
praying  inter  alia  that  C.  Herbert  Simon  and 
the  sheriff  of  Philadelphia  county  should  be 
restrained  as  to  the  execution  levied  upon  cer- 
tain personal  property  of  the  Majestic  Apart- 
ment House  Company,  in  the  cause  entitled  "C. 
Herbert  Simon  v.  Majestic  Apartment  House 
Co.,  C.  P.  No.  2,  September  term,  1913,  No. 
3586,"  and  after  due  hearing  in  open  court  by 
this  court  in  conjunction  with  the  president 
judge  of  tbe  conrt  of  common  pleas  No.  2,  and 
at  tbe  conclusion  of  such  hearing,  by  consent  of 
counsel,  the  said  cause,  entitled  in  the  court  of 
common  pleas  No.  2,  as  al>ove,  was  transferred 
to  tliis  court  to  the  canse  of  the  first  of  the 
alx>ve-entitled  numl>ers,  it  is  ordered  that  O. 
Herbert  Simon  and  A.  Lincoln  Acker,  high  sher- 
iff of  Philadelphia  connty,  be,  and  tney  hereby 


are,  restrained  from  proceeding  further  to  exe- 
cution under  the  writ  of  fieri  facias  issued  uu'- 
der  the  judgment  in  the  cause  entitled  "C.  Her- 
bert Simon  v.  Majestic  Apartment  House  Co., 
C.  P.  No.  2,  September  term,  1913,  No.  3536," 
which  was  levied  npon  the  stock,  fixtures,  and 
household  furniture  and  contents  of  tbe  Majestic 
Apartment  House  Company,  and  more  particu- 
larly from  proceeding  further  with  tbe  sate  of 
such  property  advertised  to  take  place  upon  May 
13,  1914 ;  and  that  such  writ  shall  be  retained 
in  the  hands  of  such  sheriff  as  unretnrned  until' 
the  final  disposition  of  the  fund  realized  by  tbe 
sale  of  said  property  so  levied  upon  at  the  hands, 
of  the  Real  Estate  Trust  Company  of  Phila- 
delphia, trustee,  etc.,  under  its  above-entitled 
foreclosure  bill,  as  set  forth  in  said  bill,  such 
lien  upon  said  property  so  levied  upon  as  the 
said  O.  Herbert  Simon  acquired  by  virtue  of 
said  levy  to  be  maintained  and  relegated  and  at- 
tached to  the  fund  to  be  produced  by  the  trus- 
tee's sale  aforesaid,  the  decision  of  all  questions 
of  rights  in  said  fund  priority,  and  order  of  lien 
and  awards  thereunder,  to  be  decided  at  the 
time  of  the  distribution  of  such  fund,  the  pro- 
ceeds of  the  property  levied  upon  under  said  writ 
to  be  earmarked  in  the  hands  of  such  trustee, 
and  to  be  distributed  as  a  separate  fund,  rep- 
resenting in  all  respects,  as  to  rights  of  partici- 
pation therein,  tbe  property  itself,  as  though  the 
liens  thereon  had  not  been  discharged  by  the 
sale. 

This  order  to  be  conditioned  upon  the  Fideuty 
Title  &  Trust  Company  of  Pittsburgh,  the  hold- 
er of  all  the  bonds  of  the  Majestic  Apartment 
House  Company,  secured  by  the  mortgage  to  the 
Real  Estate  Trust  Company  of  Philadelphia,, 
trustee,  stipulating  and  agreeing  of  record  in. 
this  cause  uiat  it  will  bid,  or  cause  to  be  bid,  at 
the  sale  by  such  trustee  as  aforesaid,  under  the 
decree  of  foreclosure,  of  such  property  so  levied 
upon,  a  sum  of  at  least  $30,000,  and  npon  enter- 
ing the  usual  injunction  bond  in  the  sum  of 
$12,000.  •       - 

Argued  before  FELL,  O.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSOHZISKER,  JJ. 

Walter  Blddle  Saul,  of  Philadelphia,  for  ap- 
pellant Josepb  dp  F.  Junkin,  of  Philadel-. 
phla,  for  appellee  Real  EsUte  Tmst  Ca 

•  PER  CURIAM.  The  decree  appealed  from 
was  made  in  tbe  exercise  of  the  chancery- 
powers  of  thte  court  It  does  not  deprive  the' 
appellant  of  his  right  to  have  his  execution' 
satisfied  out  of  the  proceeds  of  the  sale  of 
the  personal  property  of  the  Majestic  Apart*' 
ment  House  Company,  if  he  has  such  right 
The  bond  given  by  the  Fidelity  Title  &Tni8t 
Company  insures  the  payment  for  said  prop- 
erty of  a  sum  largely  in  excess  of  what  will 
be  required  to  pay  the  appellant.  If  he  has  the 
preference  which  be  claims.  Whether  he  has 
snch  preference  can  be  determined  by  tbe 
conrt  after  due  consideration  npon  final  hear- 
ing or  on  dlstrftratlon  of  the  proceeds  of  sale 
made  by  the  receiver. 

We  have  not  been  persuaded  that  we  should' 
depart  from  tbe  rule  as  to  noninterference 
with  preliminary  Injunctions,  and  the  appeal 
Is  dismissed  without  prejudice  to  any  rights' 
of  the  appellant;  the  cost  to  be  disposed  of 
on  final  bearing. 
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(245  P>.  S67) 

McIiENNAN  y.  PUBLIC  UTILITIES 
CONST.  CO. 

(Supreme   Court  of   PemMylvanl*.     May   22, 
1S14.) 

OABIflSBKBNT  ({  87*)— FOBBISK  ATXACHKENT— 
SUFFIOIENCT    or    AFITDAVIT. 

An  affidavit  to  the  cause  of  action  in  for- 
eign judgment  proceedings  was  insafficieot, 
where  it  was  not  positive  but  concluded  with 
the  words  "all  of  which  facts  are  true  to  the 
best  of  deponent's  knowledge  and  belief." 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
<3entDig.  ii  156-159,  163-166;  DecDig.  |87.»] 

Appeal  from  Covtt  ot  Common  Pleas,  Erie 
County. 

Rule  by  D.  McLennan  against  the  Pnblic 
Utilities  Construction  Ompany,  a  corpora- 
tion, to  show  cause  wby  a  foreign  attach- 
ment should  not  be  dissolved.  From  a  Judg- 
ment making  the  rule  absolute,  plaintiff  ap- 
peals.   Affirmed. 

The  affidavit  to  the  cause  of  action  con- 
cluded, "All  of  which  facts  are  true  to  the 
best  of  deponent's  knowledge  and  belief." 
The  plaintiff  filed  an  amended  statement  of 
demand  and  an  affidavit  thereto  which  bad 
the  same  conclusion  as  the  affidavit  to  the 
original  statement  The  court  made  abso- 
Inte  the  rule  to  dissolve  the  attachment 

Argued  before  FEIX,  a  J.,  and  BKOWN, 
MESTREZAT,  POTTER,  and  ELEIN,  JJ. 

Clark  Olds,  of  Erie,  for  appellant  Frank 
Gunnison,  of  Erie,  for  apptilee. 

PER  CURIAM.  The  rule  to  show  cause 
why  the  foreign  attachment  issued  in  this 
case  should  not  be  dissolved  was  made  ab- 
solute for  tlie  reason  that  the  affidavits  to 
the  cause  of  action  were -not  positive.  As 
early  as  1789  It  was  decided  in  Mlltenl>erger 
T.  Uoyd,  2  DalL  79, 1  U  Ed.  297,  that  foreign 
attachments  would  be  dissolved.  If  under 
the  same  circumstances,  in  the  case  of  a 
capias,  common  ball  would  be  ordered.  In 
Jacoby  v.  OogeO,  5  Serg.  ft  R.  450,  it  was 
beld  that  It  was  not  sufficient  for  a  plaintiff 
In  a  foreign  attachment  to  swear  to  facts 
from  which  a  Jury  might  or  might  not  infer 
a  contract,  and  that  the  oath  must  be  posi- 
tive as  to  the  making  of  the  contract  or  to 
facts  from  which  a  contract  would  l>e  neces- 
sarily implied.  In  Eallowell  v.  Tenney  Can- 
ning C!o.,  16  Pa.  Super.  Ct  60,  It  was  said 
by  Klce,  P.  J.,  that: 

"Upon  a  rule  to  show  cause  of  action,  a  posi- 
tive affidavit  must  be  filed,  such  as  would,  if 
false,  subject  the  affiant  to  indictment  for  per- 
jury; therefore  the  plaintiffs'  unsworn  state- 
ment of  claim  will  not  be  looked  to  by  the 
court  to  supply  fatal  omissions  from  the  affi- 
davit" 

Whether  a  snpplemental  affidavit  should  be 
considered  by  the  court,  on  the  hearing  of  a 
rule  to  show  cause  of  action,  It  is  unneces- 
sary to  consider,  since  the  one  offered  was 
no  more  positive  than  the  original.     The 


averment  in  each,  as  to  the  cause  of  action, 
was  to  the  truth  of  the  facts  set  forth  "to 
the  t>est  of  deponent's  knowledge  and  belief." 
The  order  appealed  from  is  affirmed. 


(SttFa.  set) 
In  re  HERSPEBOER'S  ESTATE. 

(Sapreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  WiM*  (f  66*)--Issm  Devisavit  Vel  Now 
—  Tbstauentabt  Cafacitt  —  SomCICHOT 
or  Evidence. 

Evidence,  on  an  issue  of  devisavit  vel  non, 
held  to  show  that  testator  possessed  testamen- 
tary capacity  at  the  time  of  the  execution  of 
the  will. 

[Ed.  Note.— For  other  cases,  see  Wills.  CuiC 
Dig.  n  187-168,  161 ;  Dec.  Dig.  |  SS.'F 

2.  WH.LS  (J  111*)— EXEODTIOn— SUFncIBKOT. 

Where  testator,  on  account  of  physical 
weakness  and  being  confined  to  his  bed  and  not 
having  a  pen  with  which  he  was  familiar,  was 
unable  to  write  his  name  legibly,  and  at  his 
attorney's  suggestion  made  his  mark,  after 
which  the  will  was  witnessed  by  the  attorney 
and  two  other  witnesses,  the  execution  was 
sufficient 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent. 
Dig.  fl  267-275;   Dec.  DigrTlll.»J 

Appeal  from  Orphans'  Court,  Erie  C!onnt7. 

In  the  mattw  of  the  estate  of  Amand  Her* 
sperger,  deceased.  From  a  decree  reftsln; 
issue  devisavit  rd  non,  and  dismissing  an  ap- 
peal from  probate  of  will,  Joseph  Hetsperger 
aiqpeals.    Affirmed. 

Walling,  P.  J.,  filed  the  foUowlng  opinioa 
In  the  orphaiu'  court: 

The  will  of  Amand  HerrspeiKer  was  regalaiiy 
proved  and  admitted  to  probate  by  the  register 
of  Erie  county,  and  from  that  decree  one  ot 
the  sons  of  the  said  Hersperger  has  brought  ap- 
peal to  this  court  and  asked  for  an  issue.  The 
principal  question  raised  is  as  to  the  testamen- 
tary capacity  of  Amand  Hersperger  at  the 
time  ot  the  execution  of  the  alleged. will. 

[I]  We  have  carefully  read  and  considered  all 
the  testimony  offered  upon  that  question,  and 
we  are  clearly  satisfied  that  he  was  competent 
to  make  the  will  in. question.  There  is  a  pre- 
sumption of  competency,  which  is  supported  by 
the  clear  and  satisfactory  evidence  of  the  at- 
torney who  prepared  the  will,  and  who  was  well 
acquainted  with  Mr.  Hersperger,  bad  long  beea 
bis  legal  adviser,  and  conversed  with  liim  free- 
ly and  fully  in  bis  own  language.  From  tli» 
clear  and  satisfactory  account  of  the  transac- 
tion given  by  the  attorney,  who  had  exceptional 
opportunities  for  knowing  the  mental  conditiaa 
and  ability  of  the  testator,  we  are  fully  satis- 
fied of  his  testamentary  capacity.  Mr.  Curtze 
has  had  large  experience  in  the  preparation  of 
wills,  and  is  of  such  high  standing  at  our  twr 
that  we  necessarily  give  to  his  testimony  mnclk 
weight.  His  testimony  is  also  corroborated  by 
that  of  Father  Bender,  the  spiritual  adviser  ot 
Mr.  Hersperger,  and  who  saw  and  conversed 
with  him,  as  we  recall  the  testimony,  twice 
each  day  during  his  sickness,  and  also  by  the 
testimony  of  the  attending  physician.  Dr.  Wei- 
bel,  who  saw  and  conversed  with  Mr.  Hersperg- 
er twice  a  day  during;  such  sickness.  These 
three  witnesses  are  entirely  disinterested.  They 
are  corroborated,  however,  by  the  testator's  two 
daughters,  who  attended  upon  him  during  his 
last  sickness,  but  who  are  of  course  Interested 
in  the  result  of  this  case. 
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itr.  Hetsperger  watf  taken  aick  on  Snnday 
morBing;  witti  what  is  called  senile  pneumonia, 
and  died  on  Thursday  morning.  On  the  advice 
of  Father  Bender,  he  sent  for  Mr.  Curtse  on 
Monday  and  then  gave  details  as  to  the  prep- 
aration of  the  will.  Mr.  <!nrtze  returned  with 
the  will  on  Tuesday,  and  It  was  then  executed. 
Now  all  the  evidence  for  proponents  is  to  the 
effect  that,  up  until  Wednesday  afternoon  or 
«vening,  Mr.  Hersperger  was  in  his  rii;ht  mind, 
and  that  thereafter  he  became  delirious  ana 
.died,  as  above  stated,  on  Thursday  morning. 

On  behalf  of  the  contestants  we  have  the  tes- 
timony of  a  number  of  Mr.  Hersperger's  chil- 
dren and  grandchildren  to  the  effect  that  they 
«aw  him  on  different  days  daring  his  last  sick- 
ness, beginning,  perhaps,  with  Sunday  evening, 
«nd  that  he  was  delirious  and  irrational  and 
nnfit  to  transact  any  business.  They  reached 
this  conclusion  Uxgely  from  the  fact  that  they 
were  in  the  room  with,  him  and  he  did  not  con- 
verse with  them.  Some  say  he  failed  to  recog- 
nize them.  Some  say  he  raved  and  showed  otn- 
«r  evidences  (rf  delirium ;  but,  from  all  the  evi- 
ilence  in  the  cage,  we  are  satisfied  that  their 
testimony  is  not  reliable.  They  are  all  inter- 
ested, directly  or  indirectly,  in  having  the  will 
set  aside,  rnieir  opportunities  of  knowing  Mr. 
Hersperger's  mental  condition  are  not  very  sat- 
isfactory, liir.  Hersperger  was  about  80  years 
of  age,  sick  in  bed,  and  undoubtedly  suffering 
more  or  less  from  the  disease,  and  the  witnesses 
who  only  saw  bim  casually  might  easily  mis- 
take his  meanings  for  ravings,  especially  as  they 
bad  very  little,  if  any,  talk  with  him. 

It  is  a  matter  of  common  experience  that 
men  in  sickness  do  not  all  act  alike.  Some 
sick  men  do  not  wish  to  talk  or  be  talked  to, 
and  Mr.  Hersperger's  dtsincUnation  to  talk 
with  some  of  his  children  and  grandchildren 
during  his  sickness  may  l>e  more  the  result  of 
an  inclination  not  to  talk  than  evidence  of  men- 
tal unsoundness.  Some  importance  is  attached 
to  bis  alleged  repeated  statements  that  he  wish- 
ed to  get  out  of  bed.  Perhaps  he  did,  and,  in 
any  event,  too  much  importance  should  not  be 
attached  to  what  he  said  as  to  that.  - 

As  to  wbetlier  or  not  a  man  is  delirious  is  a 
matter  of  opinion;  but,  aupposinK  ftU  the  wit- 
nesses on  both  sides  are  entirely  candid,  then 
it  appears  that  notwithstanding  the  sh6w  of 
delirium,  as  testified  to  by  the  contestants'  wit- 
nesses, be  stiU  was  of  sound  mind,  had  a  dear 
'Conception  of  his  property,  how  he  wished  to 
dispose  of  it,  and  was  fully  competent  to  make 
and  did  make  a  valid  will.  Having  considered 
all  the  evidence,  it  is  so  strongly  in  favoc  of 
Ills  competency  that  a  verdict  a^iinst  the  will 
could  not  be  sustained,  and  an  imue  should  not 
be  awarded. 

[21  On  account  of  physical  weakness,  of  be- 
ing in  bed,  and  of  not  having  a  pen  with  which 
he  was  familiar,  the  testator  seemed  to  be  un- 
able to  write  his  name  legibly,  and  therefore,  at 
the  snggestion  of  the  attorney,  made  his  mark. 
The  win  was  witnessed  by  the  attorney  and  by 
two  other  citisens  who  speak  the  German  lan- 
guage, all  three  of  whom  made  due  proof  of  the 
execution  of  the  will  before  the  register.  When 
their  testimony  was  taken  on  this  rule,  the  two 
witnesses,  aside  from  the  attorney,  failed  to 
remember  all  of  the  matters  necessary  to  a 
proper  execution  of  the  will,  but  as  to  that  the 
testimony  of  the  attorney  is  full  and  satisfacto- 
ry, and  there  is  other  testimony  tending  to  sus- 
tain the  testimony  of  the  subscribing  witnesses, 
and  we  believe  that,  taking  all  the  testimony, 
it  clearly  shows  a  due  'execution  of  the  will; 
and  as  to  that  we  believe  the  case  is  ruled  in 
favor  of  the  proponents  by  the  case  of  Rice's 
Estate,  173  Pa.  298,  33  AU.  1100.  There  is 
no  evidence  whatever  of  undue  influence  or  of 
any  improper  conduct  on  behalf  of  the  principal 
beneficiaries,  and,  on  the  whole  case,  we  are' 


dearly  aatiatad  that  «a  fame  shodd  not  be  or- 
dered. 

And  now,  July  14,  1913,  the  rule  for  an  issue 
in  the  above  case  be  and  the  same  is  hereby  re- 
fused,  and   the   appeal   of   Joseph   Hersperger 
from  the  probate  of  said  will  by  the  re^ster  in  - 
above  case  is  hereby  dismissed,  at  his  costs. 

The  court  refused  the  rule  for  an  issue 
deviaavlt  vel  non  and  dismissed  appeal  from 
the  probate  of  the  will  by  the  r^^ter.  Jos- 
eph Hersperger  appealed. 

Argued  before  FELI/^  C.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  and  ELKIN,  JJ. 

Charles  A.  Mertens  and  P.  D.  Hyner,  both 
of  Erie,  for  appellant  O.  h.  Baker,  of  Erie, 
for  appellees. 

PER  CURIAM.  The  order  appealed  from 
la  affirmed  on  the  opinion  of  Judge  Walling. 


(245  Pa.  580) 

In  re  DOWNER'S  ESTATE. 

Appeal  of  JOHNSON. 

(Supreme    Court  of   Pennsylvania.      May   22, 
1014.) 

CONTXBSIOir  (§  16*)— DiBECTtONS  IN  WlLL. 

A  will  which,  after  a  specific  bequest,  ap- 
pointed an  executor  '^ith  power  to  sell  as  he 
may  think  best  any  realty  of  which  I  may  die 
seized,  to  execute  deeds  therefor,  and  to  make 
distribution  of  the  proceeds  thereof  as  personal- 
ty, and  of  all  personalty  of  which  I  may  dia 
possessed,  to  those  legally  entitled  thereto  ac- 
cording to  the  intestate  laws  of  the  state  of 
Pennsylvania,"  worked  an  equitable  conversion 
into  personalty  of  all  of  testatrix's  realty. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  iS  38-40,  42,  43;   Dec  Dig.  I  16,«] 

Appeal  from  Orphans'  Court,  Fayette 
County. 

Adjudication  of  the  Estate  of  Caroline  A. 
Downer,  decsaBed.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  David  D. 
Johnson  appeals.    Affirmed. 

From  the  record  It  appeared  tUat  Caroline 
A.  Downer  died,  leaving  the  following  will: 

"I,  Caroline  A.  Downer,  of  Untontown,  Fay- 
ette county,  Pennsylvania,  hereby  make  my  last 
will  and  testament:  First:  I  direct  my  ex- 
ecutor, hereinafter  named,  securely  to  invest  the 
sum  of  fifteen  hundred  ($1500.00)  dollars  oat 
of  my  estate,  the  interest  thereof  to  be  used  to 
keep  in  repair  the  family  cemetery  lot  in  Oak 
Grove  Cemetery,  Uniontown,  Pennsylvania,  and 
to  keep  in  proper  repair  the  tomb  stones  there- 
on. Second:  I  appoint  David  D.  Johnson  of 
Uniontown,  Pennsylvania,  executor  hereof,  with- 
out bond,  and  with  power  to  sell  as  he  may 
think  best  any  realty  of  which  I  may  die  seized, 
to  execute  deeds  therefor,  and  to  make  distri- 
bution of  the  proceeds  thereof  as  personalty, 
and  of  all  personalty  of  which  I  may  die  pos- 
sessed, to  those  legally  (ntitled  thereto  accord- 
ing to  the  intestate  laws  of  the  state  of  Penn- 
sylvania. In  witness  whereof,  I  have  hereunto 
set  my  band  and  seiil,  this  15th  day  of  January, 
1910,  CaroUne  A.  Downeer.    [Seal.]" 

Testatrix  left  survlTing  her  9  first  cousins 
of  the  blood  of  her  father  and  16  other 
first  cousins  of  the  blood  of  her  mother.  The 
controversy  In  this  case  arose  over  the  dis- 
tribution of  the  net  proceeds  of  the  sale  of 
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certain  real  estate,  tide  'to'  whksb  testatrix 
held  by  descent  from  her  father  and  from 
certain  of  her  brothers  and  sisters  In  such 
manner  that  it  retained  its  character  as  an- 
cestral property,  which,  In  case  of  Intestacy, 
would  have  descended  to  the  heirs  who  were 
of  the  blood  of  testatrix's  father.  The  audit- 
ing Judge  held  that  the  will  worlied  a  con- 
version Into  personalty  of  the  entire  real  es- 
tate and  awarded  the  fund  to  the  24  first 
cousins  in  equal  shares.  The  nine  first  cous- 
ins ex  parte  paterna,  of  whom  the  appellant, 
David  D.  Johnson,  was  one,  filed  exceptions 
to  the  adjudication,  claiming  the  whole  fund 
as  real  estate.  The  court  dismissed  the  ex- 
ceptions. 

Argued  before  BROWN,  MBSTREIZAT, 
POTTBR,  ELKIN,  and  STEWART,  JJ. 

W.  J.  Sturgis,  Charles  A.  Tuit,  and  Lee 
Smith,  all  .of  Unlontown,  for  appellant  D. 
M.  Hertzog,  of  Unlontown,  for  appellees. 

.PER  CURIAM.  The  clearly  expressed  In- 
tention of  the  testatrix  is  that  her  entire  es- 
tate is  to  be  distributed  as  personalty.  After 
authorizing  her  executor  to  sell  any  real 
estate  of  which  she  may  die  seised,  her  ex- 
plicit direction  is  that  the  proceeds  of  the 
sale  of  the  same  shall  be  distributed  as  per- 
sonalty "to  those  legally  entitled  thereto  ac- 
cording to  the  Intestate  laws  of  the  state  of 
Pennsylvania."  The  learned  court  below  cor- 
rectly held  that  "all  of  the  essentials  of  an 
equitable  conversion  are  set  forth  in  this 
will." 

Decree  affirmed,  at  appellant's  costs. 


(245  Pa.  58S) 
BUDNAB 


MINERAL  B.  ft  MINING  CO. 


(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

Masteb  and  Sekvant  (I  239*)— Death  of 

SXBVANT— CONTBIBTJTOBT  NbOLIOENOB. 

Where  a  coal  mine  employ^  was  killed  from 
walking  beneath  a  descending  elevator  when  it 
was  but  three  or  four  feet  above  him,  at  a  place 
which  was  well  lighted  and  with  which  he  was 
familiar,  he  was  guilty  of  contributory  negli- 
gence, barring  recovery  for  his  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §1  749,  750;  Dec.  Dig.  { 
239.*] 

Appeal  from  Court  of  Common  Pleas, 
Northumberland  County. 

Trespass  by  Annie  Bndnar  against  the  Min- 
eral Railroad  &  Mining  Company,  for  death 
of  plaintiff's  husband.  From  an  order  refus- 
ing to  take  off  nonsvit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 


W.  H.  Ungier  and  A.  Il  Snyder,  both  of 
Shamokln,  for  appellant.  W.  H.  M.  Oram, 
of  Shamokln,  for  appellee. 

BROWN,  J.  Appellant's  husband  was  a 
miner  In  the  employ  of  the  appellee,  which 
owned  and  operated  a  coal  mine  In  North- 
nmberland  county,  this  state.  The  defendant 
company  had  two  cages  at  the  mine  for  let- 
ting down  and  bringing  up  men  working  in 
It,  for  hoisting  coal,  and  for  lowering  emp^ 
cars.  These  cages  were  so  operated  that, 
when  one  of  them  ascended  to  the  mouth  of 
the  mine,  the  other  descended  to  the  bottom 
of  the  shaft  In  going  Into  the  mine  on  tlie 
morning  of  July  12,  1912,  the  appellant's  bus- 
band  descended  in  the  south  cage,  coming  ont 
of  It  on  the  east  side.  A  little  while  after- 
wards be  lighted  his  lamp  and  started  ap- 
parently for  bis  work,  when  he  was  crushed 
to  death  by  the  descent  of  the  north  cage 
upon  him.  In  this  action,  brought  by  bis 
widow,  the  court  below  directed  a  nonsuit, 
on  the  ground  of  the  contributory  negligence 
of  her  husband,  and,  from  the  refusal  to  take 
it  off,  she  has  appealed. 

Any  presumption  that  the  deceased  bad 
been  exercising  due  care  when  the  cage  de- 
scended upon  him  was  so  clearly  overcome 
by  the  testimony  of  three  coemployfis  that 
the  trial  Judge  was  constrained  to  hold  there 
could  be  no  recovery.  These  three  witnesses 
were  with  the  deceased  at  the  bottom  of  the 
shaft  at  the  time  be  was  killed.  It  was  well 
lighted,  one  of  the  witnesses  testifying  "there 
was  enough  lights  there  to  see  plainly  all 
around";  and  the  deceased  was  thoroughly 
familiar  with  the  situation  and  all  Its  sur- 
roundings, having  worked  tbere  every  day 
for  the  six  preceding  weeka  While  two  of 
the  witnesses  did  not  see  the  cage  descending 
upon  him,  and  were  therefore  not  able  to  tell 
Just  how  the  accident  happened,  the  third, 
who  saw  It,  clearly  and  unmistakably  de- 
scribes Just  how  the  unfortunate  death  oc- 
curred. His  testimony  was  that  the  deceased, 
after  lighting  his  lamp,  went  directly  towards 
the  cage  and  walked  right  Into  the  sunap,  a 
slight  depression  at  the  foot  of  the  shaft,  un- 
der the  cage,  and  tliat,  when  be  got  under 
the  cage,  it  was  descending  upon  him  but  foar 
or  five  feet  above  him.  Under  this  testimony, 
the  contributory  negligence  of  the  deceased 
was  not  a  question  of  fact  for  the  Jury,  but  a 
necessary  legal  conclusion,  from  which  the 
court  could  not  escape.  The  very  instant  the 
deceased  stepped  into  the  sump  the  conse- 
quences of  his  negligence  were  brought  home 
to  him.  McDonald  v.  Iron  &  Coal  Co.,  135 
Pa.  1,  19  Atl.  797.  Further  discussion  is  un- 
called for. 

Judgement  affirmed. 
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(111  He.  214) 

STATE  T.  UTTLEFIEUO. 

(SuprenM  Judicial  Court  of  Maine.     Oeb  8, 
1914.) 

1.  COMKEBCE    (§  40*)    —    HAWKaBS    AND    PED- 
DLEBS  (i  3*)— INTKKSTATK  COMMKBCK— WHAT 

UoNSTiTUTEB— Licenses. 

Accused,  a  local  merchant,  took  orders  in 
an  adjoining  town  for  the  delivery  of  goods 
with  the  andeiBtanding  that  the  ordera  were  to 
be  filled  by  persona  outside  of  the  state.  There- 
after a  large  shipment  was  made  to  accused, 
who  sorted  out  the  goods  required  to  fill  the 
orders  and  reahipped  them  to  the  adjoining  town. 
Meld,  that  he. was  engatjed  in  interstate  com- 
merce and  was  not  an  itinerant  dealer  or  ped- 
dler required  by  Rev,  St  c.  45,  i  1,  to  procure 
a  license. 

[Ed.  Note.— For  other  cases,  see  Cwnmerce, 
Cent  Dig.  U  29,  80;  Dec.  Dig.  J  40;»  Hawk- 
ers and  Peddlers,  Cent.  Dig.  K  &-^  '•  Dec  Dig. 
I3.-J 

2.  Hawkeks  and  Peddlkbs  (§  3*)— Who  abb 

— "ITINEBANT   VeNDOB"— "BUSINESS." 

Where  accused,  a  general  storekeeper,  after 
taking  orders  from  residents  of  an  adjoining 
town  to  be  filled  without  the  state,  shipped  the 
goods,  which  had  been  consigned  to  bim,  with 
others,  to  the  place  of  sale  for  delivery,  and 
some  of  the  purchasers  repudiated  their  orders, 
accused  thereupon  selling  the  uncalled  for  goods 
from  the  car  in  which  they  were  carried,  he  was 
not  an  itinerant  vendor,  within  Kev  St.  c.  46, 
I  15,  declaring  that  an  itinerant  vendor  Is  a 
person  engaged  in  transient  business  either  in 
one  locality  or  in  traveling  from  place  to  place 
selling  goods,  and  who,  for  the  purpose  of  carry- 
ing on  such  business,  sells  goods  at  retail  from 
a  car,  for  the  term  "business"  signifies  employ- 
ment, and  accused  was  not  employed  in  the  busi- 
ness of  selling  small  quantities  of  goods  from 
the  car. 

(Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  H  S-6;    Dec.  Dig.  i  3.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Business,  Itinerant 
Vendor.] 

Report  from  SuprenM  Judicial  Court,  YoA 
County,  at  Law. 

Jobn  O.  LIttlefleld  was  charged  with  doing 
business  as  an  itinerant  vendor  without  hav- 
ing procured  the  license  required  by  law. 
On  report.    Judgment  for  defendant 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
KINO,  HALET,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Hiram  Wlllaid,  Co.  Atty.,  of  Sanford,  for 
the  State.  Cleaves,  Waterhouae  &  Emery,  of 
Biddefoid,  for  respondent- 

HALET,  J.  This  is  a  complaint  and  war- 
rant against  the  defendant  for  conducting 
business  as  an  Itinerant  vendor  In  the  town 
of  York  in  the  county  of  Tork,  by  selling 
from  a  car,  at  retail,  goods,  wares,  and  mer- 
chandise, without  having  procured  the  li- 
censes required  by  diapter  45  of  the  Revised 
Statutes,  and  la  before  this  court  upon  re- 
port 

Section  1  of  said  chapter  reads  as  fol- 
lows: 

"Every  itinerant  vendor  who  shall  sell  or  ex- 
pose for  sale,  at  public  or  private  sale,  any 
goods,    wares    and   merchandise    without  state 


and  local  licenses  therefor,  issued  as  hereinafter 
provided,  shall  be  punished  for  each  offense. 

t    •    •  •< 

Section  15  of  the  same  chapter  defines  the 
words  "Itinerant  vendor"  as  follows: 

"The  words  'itinerant  vendors'  for  the  pur- 
poses of  this  chapter  shall  be  construed  to  mean 
and  include  all  persons,  both  principals  and 
agents,  who  engage  in  a  temporary  or  tran- 
sient business  in  this  state,  either  in  one  local- 
ity or  in  traveling  from  place  to  place  selling 
goods,  wares  and  merchandise,  and  who,  for  the 
purposes  of  carrying  on  such  business,  hire, 
lease  or  occupy  any  building  or  structure  tor  the 
exhibition  and  sale  of  such  goods,  wares  and 
merchandise,  or  who  sell  goods,  wares  and  mer- 
chandise, at  retail  from  a  car,  steamer  or  ves- 
sel." 

The  fftcts  are  undisputed,  and  it  Is  agreed 
that  the  evidence  may  be  considered  an 
agreed  statement  of  facts. 

The  defendant,  at  the  time  complained  of, 
was  a  citizen  of  Wells,  an  adjoining  town 
to  the  town  of  York,  in  the  counly  of  York, 
and  was,  and  had  been  for  a  number  of 
years,  engaged  in  the  grocery  business  at 
said  Wells,  and  as  a  part  of  that  business 
sold  at  retail  and  at  wholesale  flour,  grain, 
sugar,  and  feed.  For  a  number  of  years  prior 
to  1913,  he  had  been  selling  flour,  sugar,  and 
feed  in  car  load  lots  to  Mr.  Plalsted,  a  mer- 
chant of  York,  but  in  the  spring  of  1913  Mr. 
Plalsted  gave  op  the  handling  of  those  goods, 
and  about  six  weeks  prior  to  April  1st  the  de- 
fendant went  to  York  and  solicited  and  took 
orders  from  residents  of  that  town  for  grain, 
flour,  sugar,  and  feed,  in  quantities  to  load  a 
freight  car,  with  the  understanding  that  de- 
fendant was  to  send  the  orders  out  of  the 
state  to  be  filled.  The  defendant  sent  the  or- 
ders out  of  the  state  for  goods  enough  to  fill 
the  orders  taken  in  York  and  other  places 
and  for  his  business  at  Wells,  three  or  four 
car  loads  in  all.  The  goods  arrived  at  Kenne- 
bunk  on  the  trades  of  the  Boston  &  Maine 
Railroad,  and  the  defendant  sorted  out  of  the 
goods,  those  to  fill  the  orders  taken  In  York, 
placed  them  all  in  one  car,  and  forwarded 
them  to  York  village,  some  12  to  15  miles  dis- 
tant, by  the  Atlantic  Shore  Line  Railway. 
The  goods  arrived  at  York  village  on  April 
3d,  and  the  defendant  delivered  from  the  car 
to  the  parties  in  Yoik  the  goods  ordered  by 
them,  and  was  paid  the  price  agreed  upon, 
the  bills  varying  from  $50  to  $170  for  each 
party,  exc^t  that,  as  the  goods  did  not  ar- 
rive in  York  as  early  as  expected,  some  of 
the  parties  who  had  given  orders  did  not 
call  for  the  goods,  and  those  goods  the  de- 
fendant sold  from  the  car,  selling  to  one 
Ralph  Merrill  two  100-pound  bags  of  sugar,  to 
Gilbert  H.  Martin  two  100-pound  bags  of  su- 
gar and  erne  barrel  of  flour  and  two  or  three 
bags  of  grain,  and  to  Charles  Blake  one  100- 
pound  bag  of  sugar.  The  state  claims  a  con- 
viction for  two  reasons: 

First  The  delivery  from  the  freight  car  by 
the  defendant  of  the  goods  ordered  by  the 
parties    who   received   them;    they   having 
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been  ordered  to  be  iJhlpped  from  another 
state,  and  baring  been  so  shipped  and  de- 
livered by  the  defendant 

Second.  The  sale  and  delivery  to  the  three 
persons  above  named,  who  purchased  the 
goods  ordered  by  parties  vrho  did  not  call  for 
them.  "~ 

[1]  First.  The  acts  of  the  defendant  In  so- 
liciting orders  for  the  goods,  and  delivering 
them  from  the  car  to  the  parties  ordering 
them,  were  not  unlawfnL  The  facts  npon 
this  branch  of  the  case  are  practically  the 
same  as  in  Stewart  v.  Michigan,  232  V,  8. 
665,  34  Sup.  Ct  476,  B8  U  Ed.  786,  la  which 
case  the  defendant  was  convicted  in  the  state 
court  nnder  a  statute  for  doUig,  without  a 
license,  similar  acts  to  the  acts  done  by  the 
defendant  in  this  case,  without  a  license,  and 
it  was  held  on  a  writ  of  error  that  the  convic- 
tion was  error.  By  the  rnles  of  law  declared 
In  that  case  and  In  Crenshaw  t.  Arkansas, 
227  U.  a  889,  83  Snp.  Ct  294,  67  L.  Ed.  565, 
the  acts  of  the  defendant  were  not  nnlawfnl. 
The  soliciting  of  orders  for  goods  to  be  ship- 
ped from  another  state,  their  shipment  from 
another  state  to  this  state,  and  the  delivery 
of  the  goods  to  the  persons  who  ordered 
them  was  Interstate  commerce,  and  the  state 
cannot  burden  Interstate  commerce  by  com- 
pelling persons  engaged  In  that  commerce  to 
pay  a  special  tax  for  the  privilege  of  engag- 
ing In  such  commerce. 

[<]  Second.  IMd  the  sale,  to  the  three  per- 
sons above  named,  of  goods  that  had  been 
ordered  by  other  parties  from  the  defendant 
to  be  shipped  them  from  another  state,  which 
they  did  not  receive  by  reason  of  not  having 
<^lled  for  them,  render  the  defendant  an 
itinerant  vendor,  within  the  provisions  of 
chapter  457  Tlie  allegations  of  the  complaint 
and  warrant  are  in  substance  that  the  de- 
fendant did  engage  in  a  temporary  or  tran- 
sient business  in  Tork,  and  did,  for  the  pnr^ 
pose  of  carrying  on  such  business,  sell  goods, 
etc.,  at  retail  from  a  car.  The  goods  were 
■old  from  a  car,  and  we  mnst  determine  what 
the  statute  means  by  the  words  "temporary 
or  transient  business."  Section  4  of  said  chap- 
ter provides  that  every  itinerant  vendor,  de- 
siring to  do  business  in  this  state,  shall  make 
a  deposit  with  the  secretary  of  state  and  take 
out  a  state  license.  Section  6  provides  that 
every  application  for  a  local  license  shall  be 
signed  by  the  holder  of  the  accompanying 
state  license,  and  shall  specify  the  kind  and 
line  of  goods  then  in  stock  In  such  town, 
with  the  name  of  the  town  In  which  said 
goods  were  last  exxMsed  or  offered  for  sale. 
Such  local  license  fee  shall  be  computed  and 
collected  in  each  town,  respectively,  in  which 
said  goods  shall  be  successively  offered  or 
exposed  for  sale. 

The  defendant  had  no  line  of  goods  in 
stock  In  the  town  of  Tork.  The  words  "In 
stock,"  as  used  in  the  statute,  mean  on  hand 
for  sale.  All  the  goods  he  bad  on  hand  in 
T«rk  bad  been  bargained  for  and  sold.    They 


were  In  York  for  the  purpose  of  delivery 
only.  The  statute  means  that,  whenever  a 
stock  of  goods  is  moved  into  a  town  for  tbe 
purpose  of  being  put  upon  sale  and  sold  In 
tbe  town,  the  owner  or  person  having  them 
In  possession  for  that  purpose  must  obtain 
the  licenses  specified  by  chapter  45  before 
he  engages  in  the  bnsiness  of  selling  tbeoL 
The  goods  were  not  in  stock  for  sale.  They 
were  not  taken  to  York  for  sale,  but  were 
there  to  be  delivered  to  the  parties  who  had 
ordered  them,  and  for  whom  they  had  been 
shipped  from  another  state,  and  the  sale  of 
them,  when  the  persons,  on  whose  orders 
they  had  been  shipped  from  another  state, 
did  not  come  for  them,  was  a  mere  incident 
of  the  lawful  business  of  tbe  defendant; 
that  Is,  the  delivery  of  goods  brought  into 
the  state  by  Interstate  commerce,  and  mot 
the  bnsiness  of  an  Itinerant  vendor. 

VBosiness,  in  a  legislative  sense,  is  that  which 
occupies  tbe  time,  attention,  the  labor  of  men 
for  the  purposes  of  liveliliood  or  for  profit  a 
calling  for  the  purpose  of  a  liveiihood.''  State 
V.  Boston  Club,  45  La.  Ann.  585,  12  South. 
895.  20  L.  B.  A.  186. 

Webster:  "Business,  that  which  boriea^  or 
that  which  occupies  tbe  time,  attention,  or 
labor  of  one  as  his  principal  concern,  whether 
for  a  loneer  or  snorter  time;  employment; 
occupation.' 

Business  is  the  word  that  signifies  and  "de- 
notes the  employment  or  occupation  in  which  a 
person  is  engaged  to  procure  a  living."  G-od- 
dard  v.  Chaffee,  2  Allen  (Mass.)  395,  79  Am. 
Dec.  796. 

It  is  a  "synonym  of  employment  signifying 
that  which  occupies  the  time,  attention,  and 
labor  of  men  for  the  purposes  of  a  livelihood 
or  profit"     Martin  v.  State,  69  Ala.  36. 

In  Hays  v.  Commonwealth,  107  Ky.  658,  65 
S.  W.  425,  the  respondent  was  prosecuted 
nnder  a  statute  which  prohibited  all  itinerant 
persons  from  vending  various  articles,  and 
names,  among  other  goods,  wares  and  naer- 
chandise.  The  defendant  was  a  driver  of  an 
oil  wagon  owned  by  the  Standard  Oil  Com- 
pany, and  the  general  agent  of  said  company 
at  Le.xington  had  arranged,  with  cnstomers 
at  Nicholsvllle,  to  send  an  oil  tank  wagon  to 
their  places  of  business  and  to  deliver  them 
oil  in  wholesale  quantities  and  at  wholesale 
prices  fixed  by  said  company  from  time  to 
time ;  tliat  said  oil  tank  shonld  come  as  often 
as  was  necessary  to  keep  said  customers  sup- 
plied for  their  retail  trade;  and  that  the 
company  sent  its  oil  tanks  r^nlarly  to  Nich- 
olsvllle for  said  purpose  about  every  five 
days.  The  defendant  sold  and  delivered  to 
one  Hendron  oil,  who  was  not  one  of  the 
regular  customers  of  said  compajiy,  and  he 
also  sold  and  delivered  to  one  Klein,  at  the 
request  of  his  clerk,  who  told  defendant  that 
his  house  sold  oil;  that  said  arrangement 
was  made  with  said  oil  dealers  in  Nichols- 
vllle, because  It  was  more  convenient  for 
them  to  get  their  oU  in  this  way  than  to  let 
It  come  from  Lexington  from  time  to  time 
and  have  it  shipped  by  rail.  The  above  tes- 
timony was  excluded,  and  the  court  said: 

"We  are  clearly  of  opinion  that  the  coart 
erred  la  refusing  to  admit  the  teatimoaj  «C- 
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fered.  Snch  teatitnony  was  competent,  and,  if 
believed  by  the  jury,  would  have  entitled  the 
appellant  to  a  verdict  of  not  8iiilt7,  for  the  rea- 
son that,  if  true,  it  clearly  showed  that  the  de- 
fendant was  not  an  itinerant  person  engaged 
in  the  selling  of  oil  as  a  business  or  occupa- 
tion. It  would  hardly  tte  contended  that  a  mer- 
chant of  NicfaolsviUe,  having  in  charge  a  load  of 
goods  being  hauled  or  shipped  from  Lexington 
to  Nicholsville,  might  not  on  one  occasion  sell  a 
few  articles  of  goods  on  the  road  between  the  two 
points  without  violating  the  statute  under  con- 
sideration." 

And  the  Jadgment  appealed  from  was  re- 
veraed. 
The  court  in  the  above  case  said: 
"It  is  undoubtedly  true  that,  in  order  to  con- 
stitute a  person  a  peddler,  he  must  not  only  be 
an  itinerant  person,  but  must  be  engaged  in 
vending  or  selling  the  articles  mentioned  in  the 
prohibitory  statute  as  a  business  or  occupation. 
It  is  not,  however,  necessary  that  it  should  be 
his  sole  bosiness,  or  even  his  principal  business, 
but  it  must,  nevertheless,  be  a  considerable  part 
of  his  occupation,  business,  or  vocation." 

The  acts  of  tbe  defendant  upon  this  brancti 
of  the  case,  when  Judged  by  the  above  defini- 
tions and  authorities,  do  not  show  that  he 
was  engaged  In  business  aa  an  itinerant  ven- 
dor, within  the  meaning  of  chapter  45,  B.  S. 
Without  deciding  whether  the  sales  were  at 
retail  or  not,  it  Is  clear  that  the  acts  com- 
plained of  do  not  show  that  he  was  engaged 
in  the  selling  of  the  goods  as  a  business,  oc- 
cupation, or  vocation,  and  the  defendant  Is 
entitled  to  Judgment,  and  the  mandate  must 
be: 

Judgment  for  defendant. 


(U2  Ue.  2S0) 

STATE  T.  INTOXICATING  LIQUORS. 
DOia>IS  T.  HI7BLEY,  Judge,  et  aL 

(Supreme  Judicial  Court  of  Maine.    Oct.  6, 
1914.) 

intoxioatiro  liquobs   (§  251*)— skizu8b— 

Olaihb  to  Seized  Liquobs. 

The  statute  authorising  the  owner  to  make 
daln)  for  liquors  under  seianre  and  secure  their 
release  contemplates  an  appearance  by  the  real 
ovnier  personally  or  by  a  properly  authorized 
representative,  and  hence  the  manager  of  bot- 
ling  works,  in  which  liquors,  when  seized,  were 
in  storage  awaiting  the  time  when,  augmented 
by  further  orders  and  collections,  they  should 
be  shipped  to  their  real  owners  outside  (he  state, 
was  not  entitled  to  claim  the  liquors,  as  he 
was  not  such  a  party  in  interest  aa  the  law 
eoDtemiJated  nor  a  properly  authorized  agent 
of  snch  a  party. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liiqnors,  Cent  Dig.  {|  8S9,  890;  Dec.  Dig.  { 
261.*] 

Report  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Ubel  by  the  State  against  Intoxicating 
Liquors  claimed  by  Joseph  Dondls,  appealed 
from  the  police  court  of  the  dty  of  Rock- 
land, and  also  a  writ  of  certiorari  by  Joseph 
Dondls  against  William  P.  Hurley,  Judge  of 
such  court,  and  another.  On  report  Ap- 
peal dismissed,  and  writ  quashed. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 


Philip  Howard,  Co.  Atty.,  of  Rockland,  for 
the  State.  M.  A.  Johnson,  of  Rockland,  for 
respondent 

HANSON,  7.  These  cases  are  before  tbe 
court  on  report,  and  are  to  be  considered  to- 
gether. The  first  Is  an  appeal  from  tbe  or- 
der of  the  police  court  of  the  dty  of  Rock- 
land condemning  certain  liquors  described 
In  the  libel,  in  which  the  claimant  attacks 
the  validity  of  the  warrant,  libel  and  moni- 
tion, and  the  Jurisdiction  of  the  court. 

The  second  case  Is  based  upon  errors 
claimed  to  exist  In  tbe  record  below,  and 
the  writ  was  Issued  upon  the  assumption 
that  the  errors  assigned  In  the  petition  ex- 
isted In  fact,  and  that  the  i>etitioner  was 
entitled  to  relief. 

The  record  presents  two  alleged  records  of 
the  Rockland  police  court  In  a  scorch  and 
seizure  process,  and  a  libel  and  monition 
growing  out  of  the  same.  The  first  record 
Is  that  of  the  recorder  of  that  court,  who  Is- 
sued the  warrant  and  }lbel,  assuming  to  act 
under  authority  of  the  act  creating  that 
court 

The  other  record  Is  furnished  by  the  Judge 
of  that  court,  and-  is  Inconsistent  with,  and 
In  some  respects  a  denial  of,  the  truth  of  tbe 
record  made  by  the  recorder,  and  counsel  for 
the  claimant  relies  to  a  great  extent  on  the 
record  and  statements  of  the  Judge  to  sus- 
tain his  contentions  in  both  cases. 

While  it  Is  the  stated  purpose  of  the  re- 
port to  determine  all  matters  in  dispute  In 
these  cases,  and  the  desire  of  the  court  as 
well  to  end  litigation,  we  are  confronted  at 
the  outset  by  a  serious  challenge  of  the  truth 
of  the  original  record,  and  the  claimant  pre- 
sents, as  a  true  .record,  copies  of  a  record 
claimed  to  have  been  made  by  the  Judge  of 
the  same  court,  which  are  at  variance  with 
the  record  of  his  own  recorder,  and  whl(-h, 
we  must  say,  are  not  without  fault,  however 
erroneous  the  acts  or  records  of  the  recorder 
may  have  been.  We  are  not  able,  with  the 
report  before  us,  to  determine  which  Is  the 
correct  record,  or  If  either  Is  valid.  An  In- 
spection of  the  original  papers,  and  an  ex- 
amination of  the  witnesses  Involved,  would 
be  necessary  to  a  complete  imderstanding 
of  the  cases,  and  meet  the  ends  of  Justice,  If 
Injustice  has  been  done. 

Without  passing  further  upon  the  validity 
of  the  proceedings,  we  do  find,  however,  a 
grave  objection  to  the  maintenance  of  the 
appeal  or  the  writ  of  certiorari.  The  claim- 
ant urges  his  right  to  maintain  both  in  the 
following  language: 

"And  now  comes  Joseph  Dondis,  of  Rock- 
land, in  sajd  county,  who  says  that  be  is  the 
agent  and  eeneral  manager  of  the  Knox  County 
Bottling  Works,  whose  business  is  that  of  bot- 
tlers of  soda,  uno  beer,  and  what  is  known  as 
small  beers,  all  nonintoxicating,  at  said  Rock- 
land, and  specifically  claims,  as  said  agent 
and  general  manager,  the  right,  title,  and  pos- 
session in  the  items  hereinafter  named  as  hav- 
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inKi    as   said    agent   and    general   manager,   a 

right  to  the  possession  thereof  at  the  time  when 
the  same  were  seized.  And  the  foundation  of 
said  claim  is  that  tbey  were  collected  in  from 
various  sources  and  places  in  the  building  of 
said  Knox  County  Bottling  Works  for  storage, 
from  which  they  were  seized,  and  that  tbey 
were  to  be  shipped,  when  further  orders  were 
obtained  out  of  the  state,  to  their  real  owners 
thereof,  and  that  in  said  capacity  be  had  the 
right  to  the  possession  thereof  at  the  time 
when  the  same  were  seized,  and  that  they  were 
talcen  from  his  lawful  possession  on  the  29tb 
day  of  March,  1912,  from  the  frame  building, 
additions  thereto,  outbuildings  and  appurtenanc- 
es thereof  occupied  by  said  Knox  County  Bot- 
tling Worlis  as  a  manufactory  and  storeboose, 
stated  in  the  libel  as  a  store,  and  situate  on  the 
north  side  of  Sea  street,  in  said  Bockland,  by 
one  Frank  F.  Harding,  city  marshal  of  saia 
Bockland,  and  this  claimant  declares  that  they 
were  not  so  kept  or  deposited  for  unlawful  sale 
88  is  alleged  in  the  libel  of  said  Frank  F.  Hard- 
ing and  in  the  monition  issued  thereon." 

The  claimant  discloses  no  direct  personal 
Interest  In  the  Uquors  In  gnestlon.  He  says 
he  la  the  manager  of  the  Knox  County  Bot- 
tling Works,  and  as  such  manager  had  the 
right  to  possession  of  the  liquors;  that  the 
IlquoiB  were  In  stoitige  awaiting  the  time 
when,  augmented  by  further  orders  and  col- 
lections, they  should  be  shipped  to  their  real 
owners  outside  the  state. 

The  statute  establishing  the  right  of  an 
owner  to  make  claim  for  liquors  under  sei- 
zure, and  secure  their  release,  contemplated 
a  case  where  the  "real  owner"  should  appear, 
either  personally  or  by  properly  authorized 
representative,  and  make  claim  and  produce 
proof  sufficient  to  satisfy  the  court  having 
Jurisdiction  of  the  Justice  of  his  claim,  and 
of  his  lawful  possession  and  ownership  is 
fact 

The  claimant  in  this  case  does  not  measure 
up  to  the  requirements  of  the  statute.  State 
V.  Intoxicating  Liquors,  69  Me.  524.  He  is 
not  such  a  party  in  interest  as  the  law  con- 
templates, nor  does  he  show  agency.  He 
cannot  prevail  in  either  contention.  Levant 
V.  County  Commissioners,  67  Me.  429;  State 
V.  Intoxicating  Liquors  (Eastern  Steamship 
Co.,  aalmant)  91  Atl.  175  (July  9,  1914), 

The  entry  will  therefore  be: 

Appeal  dismissed. 

Writ  quashed. 


(112  Me.  2») 

SOUTHABD  ▼.  BANGOE  ft  A.  K.  CO. 

(Supreme  Judicial  Court   of  Maine.     Oct    8, 
1914.) 

New  Tbial  (S  108*)— Newly  Discotkbbd  Ev- 
idence—Action FOB  Personal  Injuries. 
Where  plaintiff  recovered  a  verdict  on  tes- 
timony that,  as  a  result  of  his  injuries,  he  was 
suffering  from  an  incurable  disease,  was  phys- 
ically wrecked,  and  was  able  to  do  but  little, 
if  any,  manual  lalrar,  newly  discovered  evidence 
that  soon  after  the  trial  he  went  oh  a  hunting 
trip,  and  later  engaged  in  heavy  work,  and  in 
dancing,  being  sufficient  to  render  it  probable 
that  the  verdict  would  be  different  on  another 
trial,   required  the  granting  of  a  new  trial. 

[Ed.  Note.— B'or  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  226,  227;  Dec  Dig.  {  108.»] 


On  Motion  from  Supreme  Judicial  Court, 
Aroostoolc  County,  at  Law. 

Action  by  Theodore  B.  Southard  against 
the  Bangor  &  Aroostook  Bailroad  Company. 
Verdict  for  plaintiff,  and  defendant  moves 
for  a  new  trial.  New  trial  granted  on  tlie 
question  of  damages  only. 

Argued  before  SAVAGE,  C.  J.,  and  BIBD, 
HALEY,   HANSON,  and  PHILBBOOK,  JJ. 

F.  W.  Halllday,  of  Newport,  for  plaintiff. 
Steams  ft  Steams,  of  Bangor,  Powers  ft 
Guild,  of  Fort  Fairfield,  and  Joseph  F.  Gould, 
of  Bangor,  for  defendant 

SAVAGE,  a  J.  The  plaintiff  recovered  a 
verdict  of  $8,500  against  the  defendant  for 
personal  injuries.  The  only  question  submit- 
ted to  the  Jury  was  that  of  damages,  for  the 
defendant  admitted  liability.  The  defendant 
filed  a  general  motion  for  a  new  trial,  also  a 
motion  based  on  newly  discovered  evidence. 

As  to  the  general  motion,  we  think  it  only 
necessary  to  say  that  the  verdict  seems  ex- 
cessive. But  we  will  not  undertake  now  to 
discuss  the  question,  for  we  think  the  motion 
based  on  newly  discovered  evidence  should 
be  sustained. 

At  the  trial  the  vital  question  was:  What 
was  then  the  plaintiff's  physical  condition,  so 
far  as  it  had  been  affected  by  the  acts  for 
which  the  defendant  was  responsible?  Know- 
ing this,  the  Jury  could  determine  past  dam- 
ages and  draw  reasonable  inferences  as  to 
future  damages.  The  dalm  of  the  plaintiff, 
which  his  testimony  tended  to  support,  was 
that,  as  a  result  of  his  injuries,  he  was  suf- 
fering from  an  Incurable  disease,  that  he  was 
pliysically  wrecked,  and  able  to  do  but  little^ 
if  any,  manual  labor. 

The  newly  discovered  evidence  comes  from 
several  witnesses  and  relates  to  the  acts  and 
doings  of  the  plaintiff  after  the  trial,  but 
nearly  related  to  the  time  of  the  trial  of  such 
a  character  that.  If  tills  testimony  is  true, 
the  plaintiff  at  that  time  could  not  tiave  been 
suffering  as  he  claimed,  and  could  not  have 
been  in  the  physical  condition  he  said  he 
was.  Since  the  evidence  must  be  submitted 
to  a  Jury,  we  do  not  analyze  it,  but  it  tends 
to  show  that  in  the  very  next  month  after 
the  trial  be  went  into  the  woods  on  a  hunting 
trip ;  that  within  three  or  four  months  after 
the  trial  he  engaged  in  heavy  work,  went 
to  dances,  and  danced,  and  did  other  things 
indicating  that  his  physical  condition  was 
good,  and  it  is  strongly  contradictory  of 
what  the  plaintiff  claimed  at  the  trial. 

That  evidence  of  things  happening  after  the 
trial  may  be  regarded  in  some  cases  as  newly 
discovered  is  settled  In  Mitchell  v.  Emmons, 
104  Me.  76,  71  Atl.  321.  We  think  the  evi- 
dence in  this  case  should  i>e  regarded  as 
newly  discovered.  Though  it  is  evidence  of 
acts  whicb  did  not  occur  until  after  the  trial, 
it  is  evidence  of  a  condition  which  existed  at 


•For  other  cases  see  game  topic  and  section  NUMBER  l]i'Dcic.T)lg.  ft  AliU  Dig.  Key-'No.'Series'ffRef' r  Index^ 
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the  trial,  and  tbrows  newly  Aacovered  llffitt 
oh  that  condition. 

We  think  that  Justice  requires  that  the  de- 
fendant should  have  an  opportunity  to  sub- 
mit this  evidence  to  a  jury  to  be  considered 
by  them,  together  with  any  evidence  the 
plaintiff  may  have  to  rebut  it,  and  with  such 
other  relevant  evidence  as  may  be  offered  by 
either  party  on  the  question  of  damages. 
The  evidence  brings  the  case  within  the  con- 
dition applicable  to  the  granting  of  new 
trials  on  the  ground  of  newly  discovered 
evidence,  namely,  that  it  seems  "probable  to 
the  court  that  the  verdict  wlU  be  different 
when  the  case  Is  submitted  anew  with  the 
additional  evidence."  Parsons  T.  Bailway, 
96  Me.  5a3,  52  Atl.  1006. 

Motions  sustained. 

New  trial  granted  on  the  question  o<  dam- 
ages only. 

(lU  H*.  B4) 

HALL  et  al.  v.  HALL. 

(Snpreme  Judicial  Court  of  Maine.    Oct  8, 
1914.) 

1.  LntirATTON  or  Actionb  (S  3S*)— Aotiors 

rOB  PXNAI.TIE& 

An  action  under  Rev.  St  &  87,  f  6,  pro- 
viding^  that  a  tenant  in  common,  who  cnts  tim- 
ber without  giving  notice  to  bis  cotenants,  shall 
forfeit  tbree  times  the  amount  of  damages,  is 
not  a  penal  action,  within  Rev.  St  c.  83,  S 
97,  limiting  the  commencement  of  actions  for 
penalties  or  forfeitures  by  an  individual  to  one 
year,  and  by  the  state  to  two  years,  since  ine 
right  of  action  is  given  to  the  injured  part}- 
only,  and  the  increased  damages  are  incidental 
to  tne  general  right  of  recovery,  notwithstand- 
ing the  fact  that  the  statute  uses  the  word  "for- 
feft" 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i!  109,  158-167;  Dee.  Dig. 
S  36.«] 

2.  AssioNMSNTs  ({  120*)  — AcnoKS  — Puan- 
TIFFS— Statutobt  Pbovisionb. 

Rev.  St  c.  84,  §  146,  permitting  the  as- 
signee of  a  chose  in  action  to  sue  in  bis  own 
name,  provided  be  files  a  copy  of  the  assifoi- 
ment  with  the  writ,  does  not  prevent  the  assignee 
from  bringing  suit  in  the  assignor's  name,  as 
be  might  do  at  common  law,  without  filing  a 
copy  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  AsRignments, 
Cent  Dig.  H  206-209 ;   Dec.  Dig.  i  120.*] 

3.  Tbwanct  IK  CoioioN  (I  88*)— Actions  Bi- 
TWEEH  Cotenants  —  Genekal  Issdk- Li- 
cense. 

An  action  under  Rev.  St  e.  97,  S  B,  to 
recover  treble  damages  against  a  cotenant  for 
cutting  timber  on  the  common  property,  is  es- 
sentially In  the  nature  of  an  action  of  trespass, 
and  the  defendant  cannot,  under  plea  of  the 
general  Issue^  show  permission  or  license  to  cut 
the  timber,  since  a  defendant  must  plead  justifi- 
cation or  excuse  for  an  act  which  would  other- 
wise I>e  unlawful. 

[Ed.  Note. — ^For  other  cases,  see  Tenanor  In 
Common,  Cent  Dig.  K  10O-104, 107-118;  Dec. 
Dig.  i  38.*] 

4.  Appkai.  and  Ebbob  (I  87*)— Review— Di8- 

CBETION  OF  TBIAL  COUBT  —  AMENDMENT  Or 

Pleading. 

The  granting  or  refusal  of  leave  to  defend- 
ant to  amend  his  pleadings  at  the  trial,  so 
as   to  set   up  a   justification   by   license,  is   a 


matter  of  discretion,  to  the  exercise  of  which 
exceptions  do  not  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  6Sfr-569,  B77-696;  Dec 
Dig.  {  87.*] 

5.  Tenancy  in  Common  (g  38*)— Actions  be- 
tween Cotenants  —  Adshssion  or  Evi- 
dence. 

In  an  action  by  a  tenant  in  common  to  re- 
cover for  the  cutting  of  timber  by  a  cotenant, 
testimony  by  the  defendant  that  he  and  the 
plaintiff  had  hired  money  for  the  benefit  of  the 
place  was  properly  excluded  am  irrelevant  and 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  i|  100-104,  107-118 ;  Dec. 
Dig.  §  38.*] 

Exceptions  from  Snpreme  Judicial  Court, 
E^oz  County,  at  Law. 

Action  by  Fred  F.  Hall  and  Newton. A. 
HaU  against  Albert  W.  HalL  Verdict  for 
plaintiffs,  and  defendant  excepts.  Excep- 
tions overruled. 

Argned  before  SAVAGE,  a  J.,  and  BIRD, 
HALET,  HANSON,  and  PHILBROOK,  JJ. 

E.  B.  Burpee,  of  Rockland,  for  plaintiffs. 
Rodney  L  Thompson,  of  Rockland,  for  de- 
fendant. 

SAVAGE,  0.  3.  This  cause  is  brought  un- 
der R.  S.  c.  97,  f  6,  which  provides,  so  far  as 
is  necessary  to  state  here,  that  if  a  tenant 
in  common  of  undivided  lands  cuts  down  or 
carries  away  timber  or  wood,  without  first 
giving  30  days'  written  notice  to  his  coten- 
ants, be  shall  forfeit  tbree  times  the  amount 
of  damages;  also  that  any  one  or  more  of 
the  cotenants,  without  naming  the  others, 
may  sue  for  and  recover  their  proportion  of 
such  damages.  Joseph  HaU,  dying  in  1895, 
left  five  sons,  of  whom  the  plaintiffs  are  two 
and  the  defendant  is  on&  Fred  F.  Hall  was 
then  a  minor,  and  by  bis  father's  will  was  to 
have  a  living  on  the  place  until  he  should 
become  21  years  old,  which  would  be  on  July 
1,  1908.  The  land  upon  which  the  cutting 
was  done  came,  we  assume,  from  their  fa- 
ther, and  was  undivided  and  owned  by  them 
in  common.  The  defendant  cut  wood  and 
timber  on  the  premises  both  before  and  after 
Fred  F.  HaU  became  21  years  old ;  the  latest 
cutting  being  in  1910.  He  gave  no  written 
notice  as  the  statute  requires.  In  1912  New- 
ton A.  Hall  conveyed  his  interest  in  the  land, 
and  assigned  his  claim  for  the  cutting,  to  his 
brother,  Fred  F.  Hbll.  This  suit  was 
brought  September  15, 1913,  in  the  names  of 
Fred  and  Newton  Jointly  to  recover  two- 
fifths  of  the  damages.  The  defendant  plead- 
ed the  general  issue  and  the  statute  of  limi- 
tations, nothing  else.  The  trial  resulted  in 
a  verdict  for  the  plaintiffs,  and  the  case 
comes  up  on  the  defendant's  exceptions. 

[1]  I.  The  first  question  presented  relates 
to  the  statute  of  limitations.  The  defendant 
relies  on  the  special  statnte  (B.  S.  c.  83,  f  97), 
which  provides  that: 

"Actions  and  suits  for  any  penalty  or  for- 
feiture on  a  penal  statute,  bronglit  by  a  person 
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to  whom  die  penalty  or  forfeltnre  !b  Ktven  in 
whole  or  in  part,  shall  be  commenced  within  one 
year  after  toe  commisaion  of  the  offense;  and, 
if  no  person  so  proaecntea,  it  may  be  recovered 
by  gait,  indictment  or  information,  in  the  name 
and  for  the  use  of  the  state,  at  any  time  within 
two  years  after  the  commission  of  the  ofFense, 
ftnd  not  afterwards." 

The  contention  la  tbat  the  statnte  (R.  S. 
e.  97, 1  5),  under  which  this  action  is  brought, 
allowing,  as  it  does,  treble  damages  to  the 
Injured  cotenants.  Is  a  "penal  statute,"  with- 
in the  meaning  of  chapter  83,  |  97,  and  that 
actions  under  It,  tf  not  brought  within  one 
year  after  the  doing  of  the  damage,  are  not 
maintainable.  The  presiding  Justice  over- 
ruled  the  contention.  We  think  the  mUng 
was  right 

This  question  has  been  several  times  ad- 
judicated by  this  court,  in  construing  stat- 
utes essentially  like  this  one,  in  that  they 
authorized  the  recovery  of  double,  treble,  or 
quadruple  damages  for  acts  forbidden  by 
statute.  In  Palmer  t.  York  Bank,  18  lie. 
166,  86  Am.  Dec.  710,  the  court  said: 

"Aa  it  (the  statute  then  under  consideration) 
clTes  four  times  a*  much  damage  as  is  allowed 
By  law  for  the  detention  of  the  other  debts,  it 
i*  certainly  penal  in  its  character.  But  as  it 
.Is  given  to  the  party  injured,  who  seeks  the  re- 
covery of  a  just  debt,  to  which  these  increased 
damages  are  made  an  incident,  we  are  not  sat- 
isfied that  it  is  to  be  regarded  properly  as  a 
penal  action." 

In  Frobock  t.  Pattee,  38  Me.  108,  an  action 
under  a  statute  to  recover  double  damages 
for  knowingly  aiding  a  debtor  In  the  fraudu- 
lent transfer  or  concealment  of  his  property, 
the  same  special  statute  of  limitations  was 
set  up  in  defense  as  has  been  In  tUs  case, 
"nie  court,  holding  the  double  damage  statute 
to  be  remedial  and  not  penal,  said  that  under 
K.  8.  1841,  c.  146,  H  16  and  16,  which  are 
now  R.  S.  1903,  c.  83,  |  97,  being  the  special 
statute  of  limitations  Invoked  In  this  case, 
only  such  statutes  were  to  be  considered  pe- 
nal statutes  as  would  authorize  the  commence- 
ment of  a  suit,  indictment,  or  Information  in 
the  name  and  for  the  use  of  the  state,  and 
that  the  double  damage  statute  was  not  such 
a  statute.  In  Black  v.  Mace,  66  Me.  49,  it 
was  held  that  a  statute  (R:  S.  c.  97,  g  11) 
giving  treble  damages  for  trespassing  upon 
grass  lands  was  remedial  and  not  penal. 
Quimby  v.  Carter,  20  Me.  218;  Phillbrook  v. 
Handley,  27  Me.  63;  Thacher  v.  Jones,  81 
Me.  628;  Reed  v.  Northfield,  13  Pick.  (Mass.) 
94,  23  Am.  Dec.  662.  A  statute  giving  a 
right  to  recover  multiplied  damages  may  be 
remedial  or  It  may  be  penal,  within  the 
meaning  of  this  statute  of  limitations.  If 
the  right  of  action  be  given  to  the  Injured 
party,  and  the  Increased  damages  are  only 
incidental  to  the  general  right  to  recover,  the 
statute  and  action  are  remediaL  And  It  Is  Im- 
material whether  the  statute  says  that  the  In- 
jured party  may  recover,  or  that  the  offend- 
ing party  shall  forfeit  to  the  injured  party ; 
the  meaning  Is  the  same.  But,  if  the  right 
of  action  be  given  to  others  than  the  Injured 
party,  (he  statute  and  action  are  penaL    See 


Cole  T.  Groves,  184  Mass.  471 ;  In  re  Barker, 
66  Vt  14.  B.  8.  c.  97,  i  6,  under  which  this 
action  was  brought,  clearly  is  a  remedial 
statute  to  which  the  one-year  limitation 
pleaded  does  not  apply. 

[<}  II.  In  the  next  place,  the  defendant 
contended  that  a  recovery  could  not  be  bad 
of  Newtoa  A.  Hall's  one-Oftb.  This  contri- 
tion was  overruled,  and  properly.  Newton 
A.  Hall,  before  suit  was  brought,  assigned 
bis  claim  to  the  other  plaintiff,  and  the  con- 
tention Is  that  a  copy  of-  the  asslgnmoit 
should  have  been  filed  wltb  the  writ  under 
the  provisions  of  R.  S.  c  84,  |  146,  which 
was  not  done.  At  common  law  an  assignee 
of  a  chose  in  action  was  obliged  to  sue  in 
the  name  of  the  assignor.  The  statute  In 
question  permits  an  assignee  to  sue  In  bis 
own  name,  but  provides  that  In  such  case  he 
must  file  with  the  writ  the  assignment  or  a 
copy  thereof.  Notwithstanding  tbe  statute, 
an  assignee,  if  be  chooses,  may  still  sue  in 
the  assignor's  name,  and.  If  he  does  so,  he  is 
not  required  to  file  a  copy  of  the  assignment. 
Rogers  v.  Brown,  103  Ma  478,  70  AtL  206l 

[t]  III.  The  defendant  did  not  plead  Justi- 
fication or  license,  but  be  offered  to  show  in 
evidence  that  bis  operations  had  been  In  ac- 
cordance with  a  mutual  understanding  be- 
tween him  and  the  plaintiffs,  wtiicb  would 
be  of  course  by  license  or  permission.  The 
evidence  was  excluded  on  the  ground  tbat 
this  defense  bad  not  been  pleaded.  The  ex- 
clusion was  right  Tbe  rule  Is  without  ex- 
ception, we  think,  that  when  a  defendant 
would  Justify  or  excuse  an  act  which  is  un- 
lawful, unless  justified  or  excused,  be  must 
plead  the  JusttQcatlon.  Daggett  v.  Adams, 
1  GreenL  198;  Rawson  v.  Morses  4  Pick. 
(Mass.)  127;  Rnggles  v.  Lesure,  24  Pick. 
(Mass.)  187;  88  Cyc.  1002.  In  an  action  of 
trespass  quare  clausum  freglt,  the  defendant 
may  show,  under  the  general  Issue,  that  be  is 
tenant  In  common  with  tbe  plaintiff,  because 
presumably  in  such  case  he  would  have  good 
right  of  entry.  But  in  tbe  case  at  bar, 
which  Is  essentially  in  the  nature  of  an  ac- 
tion of  trespass,  the  statute  has  limited  tbe 
rights  of  tenants  In  common,  and  presumably 
one  has  not  the  right  to  cut  wood  or  timber 
upon  the  common  land  without  giving  written 
notice  to  the  others.  The  act  is  presumably 
unlawfuL  Hence  Justification  must  be  plead- 
ed. 

[4]  IV.  The  defendant  at  the  trial  asked 
leave  to  amend  his  pleadings  so  as  to  set  np 
a  justification  by  license.  The  presiding  Jus- 
tice declined  to  allow  the  amendment  The 
allowance  by  the  trial  court  is  a  matter  of 
discretion,  to  the  exercise  of  which  excep- 
tions do  not  lie.  Appeal  of  Clark,  111  Me. 
390,  89  Aa  246. 

[5]  y.  The  defendant  was  asked  by  his 
counsel  whether  be  and  his  brother  Fred,  tbe 
plaintiff,  had  hired  money  for  the  benefit  of 
the  place.  The  answer  was  property  «xclad> 
ed  as  irrelevant  and  Immaterial. 

We  have  examined  dxe  othw  suggestions 
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made  by  connseT,  Imt  find'  no  merit  In  them. 
No  error  appearing,  the  entry  will  be: 
Bxceptions  overrnled. 

(Hi  Me.  24S) 

INHABITANTS  OP  TOWN  OP  PKBNOH- 
VILLB  V.  GAGNON. 

(Supreme  Jadicial  Court  of   Maine.     Oct   8, 
1914.) 

1.  Dkkdb  (I  156*) —CoKBTBUcnoH— Condi- 
tion SOBSEQIIENT. 

Courts  are  reluctant  to  declare  a  forfeiture, 
and  will  not  conatnie  the  lauKuage  in  a  deed 
into  a  condition  subsequent,  unless  the  language, 
construed  strictly  against  the  grantor,  will  ad- 
mit of  no  other  reasonable  interpretation. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  {{  488^95;    Dec.  Dig.  |  155.*] 

2.  Dkbds  (i  156*)  —  CoNSiBUOTiON  —  Conoi- 
TioN  Subsequent. 

Blven  the  use  of  apt  words  to  create  a  con- 
dition subsequent  in  a  deed  will  not  be  con- 
strued to  do  80,  if  the  language  of  the  whole 
instrument  shows  a  contrary  intent  of  the  par- 
ties. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  H  488-486;    Dec.  Dig.  |  1S6.*] 

3.  Dekdb  (S  165*) —OoNSTBUonoN  — Condi- 
tion Subsequent. 

A  condition  subsequent  may  be  created  in  a 
deed  without  the  use  of  either  a  forfeiture  clause 
or  a  clause  of  re-entry. 

[Ed.  Note.— For  other  cases,  see  Deeda,  Cent 
Dig.  H  488-496:  Dec.  Di^Tl  155.*] 

4.  Deeds  (g  145*)  — CoNSTBuonoir— Condi* 
TioN  Subsequent. 

Where  a  deed  conreyed  premises  to 'be  used 
for  school  purposes,  and  stated  that,  in  addi- 
tion to  the  cash  consideration,  the  conveyance 
was  made  "on  condition  and  in  consideration 
of  the  promise"  of  thel  grantee  to  keep  the  lot 
fenced,  the  language  at  least  leaves  It  doubt- 
ful whether  the  parties  intended  to  create  a 
condition  or  a  covenant  and  the  doubt  must  be 
resolved   in  favor  of  the  covenant 

[Ed.  Note. — For  other  rases,  see  Deeds,  Cent 
Dig.  i  471;  Dec  Dig.  i  145.*] 

Report  from  Supreme  Judicial  Court,  Aroos- 
took Coonty,  at  Law. 

Trespass  by  tbe  Inhabitants  of  PrenchviUe 
against  Michael  Gagnon.  On  report  from  the 
Snpreme  Judicial  Court  Judgment  entered 
for  the  plaintiff. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Hersey  -&  Barnes,  of  Houlton,  for  plaintiff. 
Peter  O.  Keegan,  of  Van  Bnten,  and  Madlgas 
A  Pierce,  of  Houlton,  for  defendant 

SAYAJSH,  C  J.  Trespass  qnare  dansnin. 
The  case  comes  before  this  conrt  on  report, 
with  a  stipulation  that,  if  the  plaintiff  Is  en- 
titled to  recover,  the  damages  shall  be  as- 
eessed  at  $30i  The  premises  in  question  were 
eonveyed  by  the  defendant  to  the  plaintiff 
town  in  1898  for  a  scboolhouse  lot  by  a  war- 
ranty deed  which  contained,  betweeij  the  de- 
scription and  the  habendum,  the  following 
language: 

"In  addition  lo  the  consideration  of  |225 
paid  by  the  inhabitants  of  the  town  of  French- 


vllle  as  aforesaid,  the  above  piece  or  paroel  is 
conveyed  on  condition  and  in  consideration  of 
promise  made  by  said  inhabitants  that  a  good 
and  substantial  fenop  shi<11  be  forever  main- 
tained by  them  inclosing  the  said  premises." 

The  plaintiff  contends  that  the  foregoing 
language  should  be  regarded  as  a  covenant 
merely,  for  breach  of  which  an  action  would 
lie.  On  the  other  hand,  the  defendant  says 
that  it  is  a  condition  subsequent.  And,  act- 
ing upon  that  assumption,  in  1912  be  entered 
and  took  possession  of  the  premises,  as  for  a 
breach  of  condition,  with  the  Intention  of  re- 
vesting title  in  himself.  This  constitutes  the 
trespass  complained  of.  Whether  the  lan- 
guage in  the  deed  constitutes  a  covenant  or 
a  condition,  in  either  event  the  case  shows  a 
breach.  It  follows  that  if  it  be  a  covenant, 
and  not  a  condition,  the  title  remains  In  the 
plaintiff,  even  though  there  has  been  a 
breach,  and  the  town  is  entitled  to  judgment. 
Od  the  contrary,  if  it  be  a  oonditioa  subse- 
uueut,  the  title  is  in  the  defendant ;  he  com- 
mitted no  trespass ;  and  he  must  have  Judg- 
ment 

[l-S]  Courts  are  reluctant  to  declare  for- 
feitures. Conditions  subsequent  as  the  basis 
of  forfeiture  are  not  favored. In  law.  This  is 
the  rule  in  this  state  and  everywhere  else. 
Bray  v.  Bussey,  83  M&  329,  22  AU.  220. 
Langauge  in  a  deed  will  not  be  construed  in- 
to a  condition  subsequent,  unless  the  terms  of 
the  grant  will  admit  of  no  other  reasonable 
interpretation.  The  language  is  to  be  con- 
strued strictly  against  the  grantor.  No  lan- 
guage will  be  construed  into  a  condition  sub- 
sequent, craatrary  to  the  intention  of  the  par- 
ties, when  the  intent  can  be  gathered  from 
0ie  whole  instrument,  read  in  the  light  of  sur- 
rounding condittons.  Wier  v.  Simmons,  55 
Wis.  637, 13  N.  W.  873.  The  strongest  words 
of  condition  will  not  work  a  forfeiture  of  the 
estate,  unless  they  were  intended  so  to  operate. 
Bragdbn  ▼.  Blaisdell.  81  Me.  326,  89  Aa  1036. 
Apt  words,  from  which  a  clear  implication 
arises,. are  necessary  for  the  creation  of  a 
conditional  grant,  but  the  use  of  apt  words 
does  not  always  create  a  condition.  Bray  v. 
Hussey,  supra.  The  intention  shown  by  the 
whole  deed  controls.  Sometimes  the  use  of 
words,  siuch  as  "null  and  void,"  indicative  of 
an  intention  of  forfeiture,  or  the  insertion  of 
a  clause  of  re-entry,  are  held  conclusive  on 
the  question  of  intention.  But  a  condition 
subsequent  may  be  created  without  either  a 
forfeiture  clause  or  clause  of  re-entry.  Thom- 
as T.  Record,  47  Me.  600,  74  Am.  Dec.  500. 

[4]  In  the  clause  under  consideration,  the 
words  "oh  condition"  are  apt  words  to  create 
a  condition;  but  the  additional  words  "and 
in  consideration  of  pt'omise  made  by  said  in- 
habitants" are  not  In  a  deed,  they  are 
words  appropriate  to  covenant.  When  the 
language  in  a  deed  makes  it  doubtful  whether 
a  condition  or  a  covenant  be  meant,  it  Is  al- 
ways to  t>e  construed  as  a  covenant  Brag- 
don  V.  Blaisdell,  supra ;   Hoyt  r.  Kimball,  49 
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N.  H.  322;  Woodruff  t.  Woodruff,  44  N.  J. 
Eq.  349,  16  AU.  4,  1  L.  R.  A.  380. 

It  la  sufficient,  for  the  puriMses  of  this 
case,  to  say  that  the  language  used,  If  It  be 
not  construed  strictly  as  a  covenant,  leaves 
it  In  doubt  whether  the  parties  intended  to 
create  a  condition  or  a  covenant:  whether 
they  Intended  the  grantor's  remedy  for  breach 
should  be  by  forfeiture,  whereby  the  town 
would  lose  not  only  the  land,  but  the  school- 
bouse,  if  any,  upon  it;  or  whether  it  should 
be  by  ordinary  action  at  law  for  damages. 
In  accordance  with  the  principles  already 
stated,  that  doubt  must  be  resolved  in  favor 
of  a  covenant  and  against  a  condition,  so  as 
to  avoid  forfeiture. 

Judgment  for  plaintiff  for  $20k 


(UlK*.  ») 


BOSS  T.  REYNOLDS. 


Oct  8. 


(Supreme  JTodictal  Court  of  Maine. 
1814.) 

1.  FrATTD  (I  12*)— FBATTDTTLXm  BXFBXSXRTA- 
TI0N8— PbOIIISB. 

In  an  action  for  deceit  in  the  sale  of  a 
gecondhand  automobile,  the  buyer  cannot  recov- 
er for  a  breach  by  the  seller  of  his  agreement 
to  overhaul  the  car  and  put  it  in  first-clasa 
shape. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Di».  i  14;  Dec.  Dig.  i  12.*] 

2.  APPKAZi  ARD  Bbbob  (t  1050*)— Habmuss 
Ebbob  —  AoiassioN  or  Evidknck  —  Ibbeus- 
TART  Testimony. 

Irrelevant  testimony  if  not  prejudicial  ia 
no  ground  for  reversaL 

[Ed.  Note.— For  other  eases,  sea  Appeal  and 
Error,  _Centj_  Die.   iTlOjSS,  1068,  4153^157, 


4166;  Dec.  Dig. 


•] 


8.  CONTBACTfl  (§  28*)— AOTIOHB— ADUISSIBII.- 
ITT  or  EVIDBNCX. 

When  the  terms  of  an  oral  contract  are  In 
dispute,  the  whole  conversation  concerning  the 
trade  and  the  various  negotiations' Jeftdihg  up 
to  it  are,  as  a  rule,  admissible  in  evidence, 
though  much  that  is  said  may  not  bear  dueCf- 
ly  upon  the  disputed  points. 

,r,f^..^-T^?'°'if;~r51?'',  "i^"  <»'*''■    se"   Contracts, 

4.  Appeal  AWD  Bbbob  ((  1048*)— Habmmsb 
Ebbob— Qdestion  Not  Answbbed. 

Where  the  defendant  objected  to  a  ques- 
tion aslsed  by  the  plaintiff  for  a  specific  purpose, 
and  the  court  ruled  the  evidence  admissible  for 
that  purpose,  an  exception  to  the  ruling  will  not 
be  sustained  where  the  question  was  not  answer- 
ed and  no  further  question  on  that  line  was 
asked  at  that  time. 
[Ed.  Note.— For  other  cases,  see  Anpeal  and 

ff^r-D^^^D^i  iWt^'«'  *"''•  ^"^ 

8.  Appeal  awd  Bbbob  ((  1060*)— Hakmmss 
Ebbob— Admission  or  Btidkngk— Immatk- 
BiAL  Evidence. 

In  an  action  for  fraud  in  the  sale  of  a 
secondhand  automobile,  testimony  by  the  plain- 
tiff that  defendant  wanted  a  mortRage  on  cer- 
tain real  estate  for  security,  though  immateriaL 
was  not  harmful.  ^ 


[Ed.  Note.— For  other  cases,  see  Appeal  and 


0.  Fbaud  a  63*>— Acnom— Adiobsibilitt  or 

Evidence. 

In  an  action  for  fraud  in  the  sale  of  an 
automobile  which  the  seller  agreed  to  overhaul 
and  put  in  first-class  condition,  testimony  by  the 
plaintiff  that  he  took  the  car  to  defendant's 
garage  on  account  of  some  newly  discovered  de- 
fect was  relevant  to  show  tiiat  the  representa- 
tion Uiat  the  car  was  in  good  running  order  wa» 
false. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent, 
Dig.  {  49;    Dec  Dig.  i  53.*] 

7.  Evidence  (|  182*)— Secondabt  Evidencib— 
Pbkuminabt  Pttoor— Receipt  of  Letteb. 
Proof  that  a  letter  properly  addressed  to 
the  defendant  was  mailed  establiabea  prima 
facie  its  delivery  to  the  addressee,  and  evidence 
of  the  contents  of  the  letter  is  not  inadmissible 
because  of  failure  to  show  that  the  defendant 
received  it. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  if  601-604;    Dec.  Dig.  i  182.*] 

&  EviDKNCB  (I  220*)—  8ELr-8EBvnra  IdrrrzK. 
In  an  action  for  fraud  in  the  sale  of  an  au- 
tomobile, a  letter  written  by  the  buyer  to  the 
seller,  stating  that  he  bad  misrepresented  the 
car,  though  self-serving  in  a  sense,  is  admis- 
sible as  being  calculated  to  evoke  a  reply  ■» 
as  to  afford  an  inference  of  the  truth  of  tb* 
charge  if  no  reply  was  made. 

[Ed.  Note.— For  other  cases,  see  E>videnoe» 
Cent  Dig.  SI  771-785 ;   Dec.  Dig.  |  220.*] 

9.  Witnesses  (|  872*)— Iiifbachubnt— Bias. 

A  witness  may  be  asked  on  cross-examlna- 
tiott  if  he  had  not,  during  the  preceding  year, 
been  in  litigation  with  the  opposite  party,  in 
order  to  show  his  bias  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1192-1189;    Dec.  Dig.  {  372.*) 

10.  Fbaud  ({  18*)  —  Actiorabiji  Misbxpbb- 
bxri'ation— AoB  or  Automobile. 

A  representation,  made  as  an  indacemenk 
in  the  sale  of  a  secondhand  automobile  as  to 
its  age,  or  the  length  of  time  it  bad  been  naed* 
is  material  and,  if  false,  is  actionable. 

[Ed.  Note.— For  other' cases,  see  Fraud,  Cent. 
Dig.  f  16;    Dec.  Dig.  i  18.*} 

11.  Fbaud    (|   11*)  —  MisaEPBESENTAxioNa — 
Statement  or  Opirion— Condition  or  A.rj- 

TOMOBILB. 

.A  representation,  made  as  an  inducement 
in  tK^  sale  of  a  secondhand  automobiie,  that  it 
was  in  pood  running  order,  while  not  actionable 
if  the  sUt""'"'  ^^  *  mere  expression  of  opin- 
ion mights''*  '^  statement  of  a  fact,  and  if, 
being  fairlv  ^susceptible  of  being  so  understood,, 
it  was  nnderBk°°^  •'?  '^^  ^^^', "  ».  ■tatement 
of  fact,  the  inaPwP'*''*"****®^  *•  actionable. 

[Ed.  Note.-Fo}!\o**'«j:.<»*f8{,"2S  *^"»^»  <3«»** 
Dig.  M  12,  13;  iP^  ^«-  «  11-  ' 

On  Motion  and  \  Exceptions  from  Supreme 
Judicial  Court,  Wa1g^°**°°  County,  at  Law. 

Action  by  Georgep^-  ^^s  against  Foster 
S.  Reynolds.  Verdlda*  *°^  plaintiff,  and  de- 
fendant excepts  and  >™<»^«"  '*>''  *  ''^w  trial. 
Exceptions  and  motloiA^  °!?"^^-       ^  ru^^ 

Argued  before  SAVA*^*^'  r  «i;;,^T>X?5r 
NISH,  BIRD,  HANSOM-  *"*  PHILBROOK, 
JJ.  ^ 


H.  B.  Saundem.  of  ha^  7/^'I'f'^^ 

gall,  of  WatervlUe,  and  BW"  ^-  McGarrigle,  at 
Calais,  for  plaintiff.  J.  ^  ^'^'  °'  I'«'>ec, 
for  defendant  |, 
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SAVAaE,  C.  J.  Action  for  deceit  In  the 
sale  of  an  automobile.  Tbe  verdict  was  for 
the  plaintiff,  and  the  case  comes  up  on  the 
defendant's  exceptions  and  motion  for  a  new 
trial. 

[1]  In  his  writ  the  plaintiff  alleged  that 
the  defendant  in  making  tbe  sale  to  him  de- 
ceived him  in  three  respects,  namely,  that  he 
said  the  car  had  not  been  in  nse  for  more 
than  a  year,  and  that  it  was  In  good  running 
order  and  condition,  and  that  the  defendant 
agreed  that  he  wonld  give  the  car  a  thorough 
overhauling  and  pnt  it  In  first-class  shape. 
The  presiding  justice  properly  ruled  that  no 
recovery  could  be  had  In  this  case  for  fall- 
ure  to  keep  this  agreement 

The  exceptions  are  eight  In  number  and 
relate  to  the  admission  and  exclusion  of  evi- 
dence. 

[2, 3]  1.  The  plaintiff  testified  that  In  one 
of  the  conversations  he  had  with  the  defend- 
ant relative  to  the  purchase  of  the  car,  the 
defendant  suggested  that  he  make  a  trade 
with  a  Mr.  Calkins  vrlth  regard  to  the  securi- 
ty to  be  given.  Exception  was  taken  to  the 
admission  of  this  testimony.  This  evidence 
may  not  be  relevant  to  the  issue  of  deceit,  but 
it  Is  not  perceived  how  it  can  be  regarded  as 
prejudicial.  To  secure  the  reversal  of  a  rul- 
ing, on  exceptions.  It  Is  necessary  to  show, 
not  only  that  the  ruling  was  erroneous,  but 
also  that  it  was  harmful.  Bath  v.  Reed,  78 
Me.  276,  4  Atl.  688.  Besides,  when  the  terms 
of  an  oral  cobtract  are  in  dispute,  it  is  prop- 
er, as  a  general  rule,  to  let  in  tbe  whole  con- 
versation concerning  tbe  trade,  and  tbe  vari- 
ous negotiations  leading  up  to  the  trade. 
Though  much  that  is  said  may  not  bear  di- 
rectly upon  the  disputed  points,  it  may  never- 
theless throw  valuable  light  upon  the  in- 
quiry; it  may  help  to  strengthen  the  proba- 
bilities and  Improbabilities,  tbe  one  way  or 
the  other.  When  a  witness  is  asked  to  nar- 
rate a  conversation  which  ended  In  a  con- 
tract, it  is  impossible  to  tell  in  advance  how 
much  of  It  may  be  wheat,  and  how  much 
chaff.  It  must  be  left  to  the  discretion  of 
tbe  court  to  keep  the  witness  within  as^  nar- 
row limits  as  reasonably  may  be,  for  the 
eliciting  of  the  truth  and  tbe  whole  truth.  It 
is  witbin  bounds  to  say  that  few  verdicts 
could  stand  If  the  admission  of  merely  irrele- 
vant evidence  were  a  good  ground  for  re- 
versal. 

[4]  2.  There  were  certain  obvious  defects 
in  the  car,  which  the  plaintiff  knew  about 
and  which  be  alleges  the  defendant  agreed  to 
repair.  His  counsel  was  asking  him  about 
them  in  detail,  for  the  purpose,  as  he  stated 
to  the  court,  of  explaining  why  the  plaintiff 
took  the  car  immediately  to  the  defendant's 
garage.  The  defendant  then  objected.  The 
court  ruled  the  evidence  admissible  for  that 
purpose.  But  no  answer  was  made  to  the 
question  objected  to,  and  no  further  question 
on  this  line  was  asked  at  that  time. 

[I]  3.  The  defendant  objected  to  the  plain- 


tiff testifying  that  he,  ttie  defendant,  wanted 
a  mortgage  on  certain  real  estate  for  securi- 
ty. Though  the  evidence  was  immaterial,  it 
could  not  have  been  harmful. 

[6]  4.  The  plaintiff  was  permitted  to  tes- 
tify that  he  took  the  car  to  the  defendant'!} 
garage  to  be  overhauled.  Whether  it  was  be- 
cause of  the  agreement  to  make  repairs,  or 
because  of  some  newly  discovered  defect  in 
the  car,  the  record  fails  to  disclose.  If  tbe  car 
was  taken  to  the  garage  on  account  of  some 
newly  discovered  defect,  the  evidence  of  it 
would  be  relevant  to  the  alleged  false  repre- 
sentation that  the  car  was  in  good  running 
order  and  condition.  If  tbe  car  was  taken  to 
the  garage  for  the  repair  of  defects  as  agreed 
to  be  made,  the  evidence  of  It  was  immateri- 
al, but,  in  view  of  the  express  ruling  of  the 
court,  not  prejudicial. 

[7]  6.  The  plaintiff  was  permitted  to  testi- 
fy as  to  the  contents  of  a  letter  which  he 
raid  he  wrote  to  the  defendant,  to  the  effect 
that  he  had  misrepresented  the  car;  that  It 
was  in  bad  condition,  and  not  in  running  or- 
der. The  letter  Itself  was  not  produced,  and 
notice  to  produce  was  waived.  The  defend- 
ant objected  that  it  was  not  competent  to 
show  the  contents  of  the  letter,  until  it  was 
shown  that  the  defendant  received  it  And 
In  this  contention  the  defendant  was  right. 
But  the  plaintiff  testified  that  he  mailed  the 
letter  properly  addressed  to  the  defendant 
That  is  prima  facie  evidence  of  delivery  by 
due  course  of  mall  to  the  addressee.  Chase 
T.  Surrey,  88  Me.  468,  34  Atl.  270;  Johnson 
V.  N.  Y.,  N.  H.  &  H.  Railroad,  IH  Me.  263,  88 
Atl.  988. 

[t]  6.  The  next  exception  is  to  tbe  contents 
of  tbe  letter  Itself.  Such  a  letter  is  clearly 
admissible.  Though  in  a  sense  self-serving, 
it  Is.  admissible  because.  If  the  charge  con- 
tained in  it  is  untrue,  it  Is  calculated  to 
evoke  a  reply.  If  no  reply  is  made,  that  fact 
unexplained,  may  afford  an  Inference  that 
the  charge  is  true. 

7.  The  subject-matter  of  tills  exception  is 
the  same  as  that  stated  under  exception  4, 
and  this  exception  must  fall  with  that  one. 

[I]  8.  The  plaintiff,  on  cross-examination 
of  one  of  tbe  defendant's  witnesses  was  per- 
mitted to  draw  out  from  him  the  fact  that 
he  had  within  tbe  preceding  year  been  in  liti- 
gation with  the  plaintiff.  This  was  admis- 
sible to  show  bias  or  prejudice  in  tbe  witness. 
It  is  a  common  and  proper  mode  of  impeach- 
ment 

No  one  of  the  defendant's  exceptions 
Should  be  sustained. 

We  will  briefly  discuss  the  motion  for  a 
new  trial.  Tbe  false  representations  relied 
upon  as  alleged  are  that  the  car  had  not 
been  in  use  for  more  than  one  year,  and  that 
it  was  in  good  running  order  and  condition. 
The  trade  was  in  1912.  Tbe  plaintiff  claims 
that  the  defendant  told  him  that  the  car  was 
one  year  old  then,  and  that  in  fact  it  was 
two  years  old.    The  defendant  admits  that 
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the  car  was  a  1910  car  and  claims  that  ha 
told  the  plaintiff  so.  The  plaintiff  claims 
that  the  defendant  represented  that  the  car 
was  in  good  running  order  and  condition,  and 
that  In  fact  It  was  not  The  defendant  ad- 
mits that  he  told -the  plaintiff  that  the  car 
was  In  good  running  condition;  and  claims 
that  It  was  so  in  fact    These  are  the  Issues. 

[10,  11]  A  representation  made  as  an  In- 
ducement In  the  sale  of  an  automobile,  as  to 
its  age  or  the  length  of  time  It  has  been  In 
use  is  undoubtedly  material  as  affecting  val- 
ne;  and,  If  false,  It  is  actionable.  A  repre- 
sentation under  like  drcumstances  that  It  Is 
in  good  running  order  may  be  the  expression 
of  an  opinion,  or  it  may  be  the  statement  of 
a  fact  If  the  former,  it  is  not  actionable; 
if  the  latter,  and  false,  it  Is  actionable.  If 
the  representation  is  capable  of  being  under- 
stood either  as  an  expression  of  opinion-  or  as 
a  statement  of  fact,  which  it  is  must  be  de- 
termined in  accordance  with  the  nnderstand- 
ing  of  the  parties.  If  It  was  made  as  a  state- 
ment of  fact  and  was  so  understood.  It  lays 
the  basis  for  an  action  of  deceit  So,  if  the 
statement  was  fairly  susceptible  of  being  un- 
derstood to  be  a  statement  of  fact,  and  not 
a  mere  opinion;  and  the  other  party  did  so 
understand  it  Hotcbklss  r.  Ck>al  &  Iron  Co., 
108  Me.  34,  46,  78  AU.  708.  If  an  automobile 
Is  represented  to  be  in  good  running  condi- 
tion, when  in  fact,  as  Is  claimed  In  this  case, 
there  are  hidden  defects  which  prevent  its 
proper  operation,  it  Is  difficult  to  see  why  the 
representation  may  not  be  deemed  to  be  a 
statement  of  fact,  so  far  as  those  defects  are 
concerned. 

A  careful  examination  of  the  evidence 
leads  us  to  conclude  that  a  Jury  would  be 
warranted  in  finding  for  the  plaintiff  upon 
either  issue  presented.  It  caimot  be  said, 
we  think,  that  the  verdict  Is  so  manifestly 
wrong  as  to  require  or  permit  the  interfer- 
ence of  the  court 

Motion  and  exceptions  overruled. 

Oa  Me.  S88)  ' 

FARNSWORTH  v.  KIMBALL  et  al. 
(Supreme  Judicial  Court  of  Maine.    Oct  8, 1914.) 

1.  Descent  and  Distkibution  (|  128*)— Lia- 

BILITT    or    UKIB   —   BBEAOH    OF   ANCESTOB'B 

Wabbanty. 

Ad  heir  is  liable  for  breach  of  ber  ances- 
tor's warranty  of  title  to  land  conveyed,  to  the 
extent  of  the  property  and  assets  which  came  to 
ber  as  such  heir. 

[Ed.  Note.— For  other  casea,  see  Descent  and 
Distribution,  Cent  Di«.  S|  473-477 ;  Dec.  Dig. 
{  128;*    CovenanU,  Cent.  Dig.  {  92.] 

2.  Covenant's  (|  121*)  —  Coholusiveness— 
Pebsons  Concluded — Hubs  —  Breach  or 
Ancesiob's  Wabbantt. 

Where  a  real  action  was  brought  as  to 
real  property  which  had  been  conveyed  to  the 
defendant  therein  by  petitioner's  ancestor,  whose 
property  and  assets  she  had  inherited,  and  she 
was  vouched  in  to  defend  the  suit  by  reason  of 
her  ancestor's  warranty  of  title,  but  failed  to 
do  so,  she  was  bound  by  the  judgement 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  ||  221-223;   Dec.  Dig.  {  121.*] 


3.  Bbyiew  (I  IS*)  —  Capaoitt  to  Sine '-  Sux- 
titeb. 

Rev.  St  c.  91,  I  1,  d.  3,  provides  that  a 
review  in  civil  actions  may  be  granted  on  peti- 
tion of  a  party  in  interest  who  was  not  a 
party  to  the  record,  setting  forth  the  fact  of 
such  interest,  and  on  filing  a  bond,  etc.  Held, 
that  where  petitioner  Inherited  the  assets  of  a 
grantor  under  a  warranty,  and  a  real  action 
was  brought  against  the  party  succeeding  to 
her  ancestor's  title,  and  he  vouched  petitioner 
to  defend,  but  she  failed  to  do  so,  and  judgment 
was  rendered  against  such  grantee,  petitioner 
was  authorized  by  snch  section  to  file  a  writ 
of  review. 

[Ed.  Not«<— For  other  cases,  see  Beview, 
Cent  Dig.  I  14;    Dec  Dig.  |  13.*] 

4.  Review  (|  8*)— Gbottnds— "Fbaod,  Aoci- 
DBNT,  Mistake,  ob  Mistobtunk." 

The  words  "fraud,  accident  mistake,  or 
misfortune,"  as  used  in  Rev.  St.  c.  91,  i  1,  cL 
7,  providing  that  a  writ  of  review  may  be 
granted  where,  through  fraud,  accident,  mistake^ 
or  misfortune,  jastice  has  not  been  done,  im- 
port something  outside  of  petitioner's  own  con- 
trol, or  at  least  something  which  a  reasonably 
prudent  man  would  not  be  expected  to  guard 
against  or  provide  for,  and  hence  do  not  Justify 
the  Issuance  of  such  writ  to  review  a  Judgment 
in  a  real  action  where  petitioner  had  been  sea- 
sonably vouched  to  defend  under  her  ancestor's 
covenant  of  warranty,  but  omitted  to  defend 
because  of  her  own  personal  neglect 

[Ed.  Note.— For  other  cases,  see  Beview, 
Cent  Dig.  {  8;  Dec.  Dig.  {  &*] 

B.  Mobtoaoes  (I  226*)— MoRTOAQEE  nr  Po8> 

BKssiow—CowvETANCE— Effect. 

Where  a  mortgagee  in  possession  conveys 
the  property  by  deed,  the  deed  will  operate  as 
an  assignment  of  the  mortgage  the  same  as  if 
the  mortgage  debt  was  assigned  or  transferred 
with  the  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  EMg.  H  467,  611-017;    Dec.  Dig.  i  226.*] 

6.  Mobtoaoes  (S  274*)— Mobtqaoek  Out  or 
Possession— Conveyance. 

A  deed  by  a  mortgagee,  not  having  made 
entry  and  being  out  of  possession,  conveys  no 
tide,  unless  accompanied  by  a  transfer  of  the 
mortgage  debt,  since  until  entry  the  mortgagee's 
interest  is  a  chattel  interest  and  not  realty. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  718-724,  728;  Dec.  Dig.  i  274.*] 

7.  Mobtoaoes  (|  292*) — ^Transfeb  of  Pbofeb- 
TT  —  Action  between  Owneb  of  Equity 
AND  Gbantbb— Defenses. 

In  a  real  action  by  the  o-wner  of  the 
eqnitjr  of  redemption  in  mortgaged  premises 
against  a  grantee  of  the  mortgagee  before  en- 
try and  while  out  of  possession,  such  grantee 
for  that  reason  being  a  mere  stranger  to  the 
title,  it  was  no  defense  that  he  had  a  claim 
against  petitioner  for  breach  of  his  grantor's 
covenant  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f§  762-771.  790;   Dec.  Dig.  i  292.*] 

Report  from  Supreme  Judicial  Court,  Han- 
cock County,  at  Law. 

Petition  by  Lucy  A.  Famsworth  for  a  writ 
of  review  of  a  former  action  by  Samud  S. 
Kimball  and  another  against  George  B.  Dorr, 
in  which  defendants  Kimball  and  another 
recovered  Judgment    Petition  denied. 

Argued  before  SAVAGE,  C.  3.,  and  COR- 
NISH, BIRD,  HALEX,  HANSON,  and  PHII.- 
BROOK,  JJ. 
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White  te  Carter,  of  Lewiston,  and  Hale 
A  Hamlin,  of  Ellsworth,  for  petitioner. 
Deasy  &  Lynam  and  B.  S.  Clark,  all  of  Bar 
Harbor,  for  defendants. 

SAVAGE,  a  J.  This  Is  a  petition  for  a 
review  of  a  real  action  in  which  the  present 
defendants,  Kimball  and  Coffin,  were  plain- 
tiffs and  one  George  B.  Dorr  was  defendant, 
and  comes  before  this  court  on  report  That 
case  was  tried  and  went  to  judgment  at  the 
April  term,  1913,  of  the  Supreme  Judicial 
Court  in  Hancock  county.  It  is  admitted 
that  during  the  pendency  of  that  action  and 
before  trial  or  Judgment,  the  record  title  of 
Dorr,  the  defendant,  passed  to  the  Bar  Har^ 
bor  Water  Company,  and  that  the  title  of 
Kimball  and  Coffin,  the  plaintiffs,  had  been 
bought  and  paid  for  by  the  Bar  Harbor  Wat- 
er Company  and  had  been  conveyed  to  a 
trustee  for  the  benefit  of  that  company.  So 
that  the  water  company  at  the  time  of  the 
trial  owned  In  law,  or  in  equity,  all  the  title 
of  all  the  parties  of  record  in  the  suit  It  is 
also  admitted  that  the  suit  was  prosecuted 
to  judgment  by  that  company,  at  Its  expense ; 
and  inasmuch  as  it  owned  also  the  defend- 
ant's title,  it  is  a  fair  Inference  that  the 
same  company  maintained  the  defense.  Ex- 
cept as  the  judgment  might  furnish  the  basis 
for  ulterior  proceedings  against  this  present 
petitioner,  it  was  entirely  a  moot  case. 

[1,  2]  The  Dorr  title  was  deraigned  from 
the  warranty  deed  of  William  A.  Farns- 
worth,  the  petitioner's  father,  and  the  peti- 
tioner, as  she  is  the  sole  living  heir  of  her 
father,  and  the  owner  of  property  and  assets 
whidi  came  to  her  as  such  heir,  and  thus 
liable  ui>on  the  covenants  of  warranty,  if 
brcAen,  was  sufficiently  vouched  in  to  de- 
fend the  original  suit,  but  failed  to  do  so, 
and  is  accordingly  bound  by  that  judgment, 
as   it  now    stands. 

[3]  It  will  be  noticed  that  the  petitioner 
was  not  a  party  of  record  in  the  original 
suit  and  that  Dorr,  who  was  a  party  there, 
is  not  made  a  party  to  this  proceeding.  For 
her  right  to  institute  the  proceeding,  the  peti- 
tioner relies  upon  B.  S.  c.  81,  S  1,  cL  8, 
which  provides  that  a  review  in  dvil  actions 
may  be  granted  "on  petition  of  a  party  in 
interest  who  was  not  a  party  to  the  record, 
setting  forth  the  fact  of  such  interest,  and 
upon  filing  a  bond"  and  so  forth.  The  peti- 
tioner's right  to  petition  is  not  challenged,  but 
we  deem  it  proper  to  say  that  we  think  that 
her  case  fairly  comes  within  the  proTlsion 
of  the  statute.  It  is  probable  that  by  strict 
construction  the  original  defendant.  Dorr, 
should  have  been  made  a  party  to  this  pro- 
ceeding, but  the  point  has  not  been  made. 
And  as  he,  as  well  as  his  former  adversa- 
ries, ate  represented  by  the  Bar  Harbor 
Water  Company,  their  grantee,  which  is  mak- 
ing this  defense,  and  makes  no  point  of  want 
of  proper  parties,  we  will  pass  the  question. 


We  merely  mention  the  situation  tliat  It 
may  not  serve  as  a  precedent 

It  should  be  stated  further,  as  preliminary 
to  a  discussion  of  the  questions  involved,  that 
the  Bar  Harbor  Water  Company,  the  present 
defendant  in  interest,  has  commenced  an  ac- 
tion against  her  as  heir,  upon  her  father's 
covenant  of  warranty,  and  the  action  is  now 
pending. 

14]  A  review  may  be  granted  "where 
through  fraud,  accident,  mistake  or  misfor- 
tune, justice  has  not  been  done."  R.  S.  c.  91,  { 
1,  d.  7.  But  the  words  "fraud,  accident  mis- 
take or  misfortune"  are  not  without  limita- 
tion. This  court  said  in  Pickering  v.  Cassidy, 
93  Me.  139,  44  AtL  683,  that: 
■  "The  words  •  •  •  ordinarily  import  some- 
thing outside  of  the  petitioner's  own  control,  or 
at  least  something  which  a  reasonably  prudent 
man  would  not  be  expected  to  guard  against  or 
provide  for.  It  has  long  been  regarded  as  es- 
sential to  public  order,  security,  and  confidence 
that,  when  parties  have  had  their  full  day  in 
court,  •  •  •  they  should  abide  the  result 
*  *  *  It  cannot  have  been  the  intention  of 
the  Legislature  to  destroy  this  rule  and  de- 
stroy all  reliance  upon  court  judgments,  by  re- 
quiring or  even  authorizing  tne  court  to  open 
them  as  often  as  the  defeated  party  discovers 
some  new  evidence  or  argument 

Following  this  rule,  a  review  Is  denied 
when  it  appears  that  the  petitioner's  pre- 
dicament is  due  to  his  own  fault  and  want 
of  reasonable  diligence.  Mere  mistakes  in 
opinion  or  judgment  do  not  bring  a  case 
within  the  statute. 

The  petitioner  was  seasonably  Toadied 
to  defend.  She  then  had  in  her  possession 
all  the  evldmce  that  she  has  now,  for  want 
of  which,  as  she  daims,  an  erroneous  order 
of  judgment  was  mada  She  showed  it  to 
her  peracmal  connsd.  She  fumldied  copies 
of  It  to  the  oounsd  defending  the  Dorr  title. 
She  says  she  was  advised  by  her  attorn^ 
that  it  was  not  necessary  for  her  to  respond 
to  the  voucher,  and  that  the  attorneys  for 
Dorr  had  told  her  attorney  that  they  would 
do  all  they  could  in  defense.  If  we  should 
assume  that  her  attorney  did  not  give  her 
good  advice,  as  we  do  not,  that  would  not 
be  such  mistake  or  misfortune  as  the  statute 
contemplateB.  The  statute  certainly  does  not 
mean  that  when  a  lawyer  gives  poor  advice 
It  is  a  cause  for  review.  But  the  record 
leads  UB  to  think  that  disinclination  to  be 
at  any  expense  about  it  was  the  prime  rea- 
son for  failing  to  appear  and  defend.  Not- 
withstanding the  advice  which  she-  says  was 
given  her,  she  undertook  to  employ  a  firm  of 
Ellsworth  attorneys,  but,  being  unable  to  get 
them  to  name  a  price  for  which  they  would 
take  caie  of  the  suit  for  her,  she  seems  to  have 
dedded  to  let  the  matter  go.  For  these  rea- 
sons we  might  properly  hold,  we  think,  that 
the  failure  of  the  petitioner  to  act  after  be- 
ing vouched  was  due  to  her  own  personal, 
palpable  neglect  for  which  the  statute  of 
reviews  affords  no  remedy.  But  there  are  rea- 
sons why  we  think  It  proper  to  consider  the 
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case  on  its  merits,  and  we  will  do  so.  Tbe 
same  result  will  be  reached  either  way. 

The  case  shows  that  tbe  land  in  question 
was  once  owned  by  Randall  S.  Clark.  On 
January  8,  1855,  he  conveyed  It  to  Charles 
Goodwin  and  George  N.  Severance.  On  tbe 
same  day,  Goodwin  and  Severance  mort- 
gaged it  to  Andrew  H.  Hall  to  secure  the 
payment  of  three  notes  aggregating  $2,500. 
Tbe  deed  of  conveyance  and  mortgage  were 
both  recorded  January  12,  1895.  Hall  as- 
signed tbe  mortgage  to  Sarah  H.  Gilmore, 
March  26,  1858,  and  the  assignment  was  re- 
corded May  23,  1859.  On  May  18,  1863,  J.  A. 
Deane,  by  an  assignment  purporting  to  be 
made  by  blm,  as  attorney  for  Sarah  H.  Gil; 
more,  assigned  tbe  mortgage  to  Wlllam  A. 
Fatnsworth,  Henry  Morse,  and  Merrill  Aus- 
tin. Tbe  assignment  was  recorded  the  same 
day.  No  power  of  attorney  appears  of  rec- 
ord, and  none  can  now  be  found.  Previous- 
ly in  tbe  same  month  Sarah  H.  Gilmore  gave 
a  warranty  deed  to  Deane,  and  Deane  gave 
one  to  Famsworth  and  bis  associates.  The 
counsel  for  petitioner  in  argument  speaks 
of  these  as  covering  the  land  in  question. 
This  is  denied  by  the  defendants,  and  the 
case  does  not  show  it  From  tbe  evidence 
and  admissions  in  the  case  we  think  it  may 
fairly  be  inferred  that,  so  far,  tbe  mortgage 
notes  were  transferred  from  party  to  party 
with  tbe  assignments  of  tbe  mortgage.  And 
we  may  say  here,  as  well  as  anywhere,  that 
we  think  that  the  circumstances  indicate 
that  the  notes  have  never  been  paid,  and  we 
so  find.  And  for  the  purposes  of  this  case 
we  shall  assume  that  Deane  had  authority 
to  assign  the  mortgage  and  transfer  the 
notes  to  Famsworth,  Morse,  and  Austin. 

It  appears  then  that  in  May,  1863,  Good- 
win and  Severance  were  mortgagors  and 
owned  the  equity  of  redemption.  William 
A.  Famsworth — and  we  need  speak  only  of 
him — was  tbe  mortgagee,  or  had  tbe  inter- 
est of  a  mortgagee.  His  associates  by  con- 
veyance drop  out  of  the  case.  Afterwards, 
in  1865  and  1868,  it  is  said,  and  having  no 
other  title  than  that  of  mortgagee,  Mr. 
Famsworth  gave  warranty  deeds  of  tbe  land 
to  two  persons.  At  the  commencement  of 
the  action  in  the  case  of  Kimball  and  Cof- 
fin against  Dorr,  it  is  admitted  that  tbe 
plaintiffs,  by  mesne  conveyances,  held  the 
title  of  Goodwin  and  Severance,  mortgagors, 
the  defendant.  Dorr,  held  tbe  title,  such  as 
it  was,  of  the  grantees  in  the  warranty  deeds 
of  Famsworth,  and,  as  we  shall  see  present- 
ly, the  petitioner's  rights  were  those  of  the 
mortgagee. 

The  petitioner's  contention  is  based  upon 
the  claim  that  the  chain  of  conveyances  from 
the  warranty  deeds  of  Famsworth  down  to 
Dorr  gave  the  latter  some  title,  namely,  tbe 
mortgage  title  of  FarnswortlL  And  upon 
this  assumption  she  urges  that  if  the  mort- 
gage deed  and  notes  had  been  offered  in  evi- 
dence in  the  original  action  of  Kimball  and 


Coffin  7.  Dorr,  fhey  would  have  disclosed  tbe 
defendant's  mortgage  title,  and  have  fur- 
nished at  least  an  equitable  defense  to  the 
action,  on  the  ground  that  a  real  action  by 
the  owner  of  the  equity  of  redemption  will 
not  lie  against  the  mortgagee  or  one  having 
the  interest  of  a  mortgagee.  Woods  v.  Woods, 
66  Me.  206;  Rowell  v.  Mitchell,  68  Me.  21. 
[I,  •]  Tlie  weakness  of  tbe  petitioner's  con* 
tention  lies  in  tbe  fact  that  it  does  not  ap- 
pear that  the  defendant  had  any  valid  title 
whatever.  He  claimed  under  the  warranty 
deed  of  a  mortgagee.  It  is  not  doubted  tbat 
If  a  mortgagee  in  possession  makes  a  convey- 
ance by  deed,  the  deed  will  operate  as  an  as- 
signment of  the  mortgage.  Tbe  same  result 
follows  if  tbe  mortgage  debt  is  assigned  or 
transferred  with  the  deed.  But  it  is  now 
well  settled  in  this  state  tbat  a  deed  by  a 
mortgagee,  not  having  made  entry,  and  being 
out  of  possession,  conveys  no  legal  title  to  tbe 
land,  unless  accompanied  by  a  transfer  of  tbe 
mortgage  indebtedness.  Lunt  v.  Lunt,  71  Me. 
377;  Wyman  v.  Porter,  108  Me.  110,  79  AtL 
371.  The  reason  is  that  until  entry,  tbe  in- 
terest of  the  mortgagee  is  not  real  estate. 
Lunt  v.  Lunt,  supra.  The  mortgage  is  a  per- 
sonal diattel,  a  chose  in  action. 

"It  is  but  an  incident  attached  to  tbe  debt. 
and,  in  reason  and  propriety,  it  cannot,  and 
ought  not,  to  be  separated  from  its  principaL 
The  mortgage  interest,  as  distinct  from  the  debt, 
is  not  a  fit  subject  of  assignment."  Jackson  t. 
WUlard,  4  Johns.  (N.  T.)  42. 

It  is  very  evident  tbat  when  Mr.  Fams- 
worth gave  these  warranty  deeds  he  did  not 
transfer  the  mortgage  Indebtedness.  He  died 
in  1876.  After  this  controversy  arose,  not 
only  tbe  original  mortgage,  but  also  two  of 
the  mortgage  notes,  and  an  execution  issued 
on  a  Judgment  on  tbe  third  note,  were  found 
by  this  petitioner  among  her  father's  papers. 
They  apparently  belong  to  bis  estate,  of 
which  she  is  the  administratrix  de  bonis  non. 
Nor  is  there  any  evidence  that  Mr.  Farns* 
worth  had  made  entry,  and  was  in  possession 
when  he  gave  the  deeds.  The  petitioner  ar- 
gues repeatedly  tbat  such  was  the  fact,  but 
tbe  record  does  not  show  it.  It  shows,  on 
the  contrary,  tbat  efforts  were  made  to  ascer- 
tain whether  Famsworth  had  ever  been  In 
possession,  and  that  the  efforts  were  unavail- 
ing. The  only  thing  in  tbe  case  about  pos- 
session is  an  admission  in  these  words: 

"It  Is  also  admitted  that  said  land  is  and  al- 
ways has  been  whoUy  uncultivated,  tbat  it  lias 
never  been  fenced  nor  built  upon ;  that  tbe 
only  use  ever  made  of  It  has  been  an  occasional 
cutting  of  wood,  and  that  it  has  never  been 
used  as  a  wood  lot  belonging  to 'a  farm;  and 
tbat  there  is  now  nothing  upon  it  except  a 
growth  of  wood." 

And  here  the  cutting  of  wood  Is  the  only 
thing  tbat  relates  to  the  question.  It  does 
not  state  when  it  was  cut,  nor  by  whom. 
Surely  here  is  not  enough  to  warrant  a  find- 
ing that  Famsworth  ever  cut  any  wood,  nor 
that  be  had  ever  been  in  possession. 

[7]  The  result  is  that  we  are  compelled  to 
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find  tbat  the  warranty  deeds  of  Famsworth 
conveyed  no  title.  And  If  that  is  bo,  no  title 
came  to  the  defendant  Dorr.  It  tbua  ap- 
pears that  the  original  action  was  a  writ  of 
entry  by  the  owners  of  an  equity  of  redemp- 
tion against  a  stranger  to  the  title.  If  the 
petitioner  had  been  more  diligent,  had  she 
assuined  the  defense,  and  ottered  in  evidence 
the  notes  and  mortgage.  It  would  not  have 
changed  the  situation.  If  a  review  should  be 
granted,  and  she  should  offer  them  upon  an- 
other trial.  It  would  not  change  the  situation. 
It  would  still  be  a  suit  by  the  owner  of  the 
equity  against  a  stranger.  Can  it  possibly 
avail  in  defense  that  the  stranger  has  a  claim 
against  the  petitioner  for  a  breach  of  her  fa- 
ther's warranty?  We  think  not.  Even  sup- 
pose the  petitioner  should  plead  puis  darrein 
continuance  that  the  real  plaintiff,  the  Bar 
Harbor  Water  Company,  had  become  the  own- 
er in  equity  of  the  interest  of  the  defendant 
Dorr,  so  that  It  had  become  the  real  defend- 
ant, and  suppose  for  that  r^son  the  suit 
should  abate.  Will  the  situation  of  the  peti- 
tioner be  any  different  then  from  what  it  is 
now?  Will  she  not  then,  as  now,  be  the  hold- 
er of  an  undischarged  mortgage  and  entitled 
to  hold  it  until  the  debt  it  secured  is  paid? 
And  will  she  not  then,  as  now,  be  liable  for 
the  breach  of  her  father's  covenants  of  war^ 
ranty,  to  the  extent  of  the  assets  received 
from  him  as  heir?  Her  father  warranted  the 
title.  If  there  is  damage  by  reason  of  a  breach, 
most  she  not  pay?  and  entirely  lrresi)ectlve  of 
the  result  of  the  KimbaU  and  Coffin  suit? 
She  Is  indeed  bound  by  that  Judgment.  But 
what  was  that  Judgment?  No  more  than  this, 
so  far  as  we  are  now  concerned:  It  was  ad- 
judged that  KimbaU  and  Cotfln  had  a  title  to 
the  land,  and  that  Dorr  did  not  have  one. 
And  is  not  that  precisely  the  state  of  the  title 
as  we  now  find  it  to  be?  The  petitioner  was 
not  injuriously  affected.  Her  rights  under 
her  mortgage  were  not  adjudged  nor  affect- 
ed. Her  liability  under  the  warranty  was 
not  changed. 

The  petitioner  suggests  as  a  reason  why 
she  ought  to  have  a  review  granted  that  she 
Is  endeavoring  to  foreclose  the  mortgage,  and 
wishes  to  be  able,  before  the  case  is  again 
tried,  to  effect  a  foreclosure,  so  that  the  title 
thereby  effected  will  Inure  to  the  benefit  of 
the  grantees  under  her  father's  warranty. 
It  hardly  need  be  said  that  this  does  not  fur- 
nish legal  ground  for  a  review.  To  speak  of 
only  one  contingency,  if  she  has  a  right  to 
foreclose,  the  present  owner  of  the  equity  has 
a  right  to  redeem,  and  we  must  assume  that 
it  will  do  so.  There  wlU  be  nothing  then  to 
Inure  to  the  benefit  of  grantees.  And  the 
breach  will  remain  unsatisfied. 

To  repeat  We  think  the  petitioner  has 
stated  no  ground  that  would  serve  as  a  de- 
fense if  a  review  should  be  granted.  It  will 
therefore  be  useless  to  grant  one. 

Petition  denied,  with  costs. 


0M6  Pa.  673) 
McCABE  V.  BESSEMER  ft  L.  E.  XL  CO. 

(Sapreme  Conrt  of  Pennsylvania.    May  22, 
1914.) 

Mastbb  ANn   Servant  (§  240*)— In-tubt  to 

SBBVANT— CoNTBIBtJTOBY  NEOLIOENCE. 

Where  a  railroad  yard  employ^,  while  on 
an  errand  for  bis  foreman  and  before  entering 
a  buUdinK,  noticed  as  engine  standing  on  the 
track,  and.  though  on  leaving  the  buildine  his 
view  of  the  engme  was  obscured  by  an  open 
door,  neglected  to  push  the  door  back  to  see  that 
the  track  was  clear,  and  was  caught  between  the 
side  of  the  building  and  the  engine,  be  was 
guilty  of  contributory  negligence  barring  re- 
covery for  his  injuries. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $f  751-756;  Dec  Dig.  f 
240.  •] 

Appeal  from  Conrt  of  Common  Pleas, 
Crawford  County. 

Trespass  by  Michael  McCabe  against  the 
Bessemer  &  Lake  Erie  Railroad  Company 
for  personal  Injuries.  From  an  order  re- 
fusing to  take  off  a  compulsory  nonsuit 
plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Samuel  T.  Rosslter,  of  Erie,  for  appellant 
George  F.  Davenport  and  Frank  J.  Thomas, 
both  of  Meadvllle,  for  appellee. 

BROWN,  J.  The  appellant  was  an  em- 
ployfi  of  the  appellee.  He  had  been  In  Its 
service  a  number  of  years  before  be  was  In- 
jured, during  the  last  five  months  of  which 
he  worked  at  its  Greenville  yards.  On  Octo- 
ber 31,  1905,  while  working  there,  he  was  di- 
rected by  his  foreman  to  go  Into  the  north 
part  of  what  was  known  as  the  sand  house 
and  get  a  stove.  On  eadi  side  of  this  house 
there  were  tracks  of  the  defendant  company, 
five  or  six  of  them  being  on  the  west  side, 
the  nearest  of  them  about  3^  feet  from  the 
building  and  parallel  to  It  A  door  4  feet  In 
width  opened  outward  from  the  west  side  of 
the  building,  and,  when  open  at  right  angles 
to  it  extended  about  six  Inches  over  the 
nearest  rail,  cutting  off  a  view  of  the  tracks 
to  the  south.  Appellant  entered  the  sand 
house  through  this  doorway,  and,  having 
failed  to  find  the  stove,  started  for  another 
part  of  the  building,  passing  out  through  the 
same  doorway,  the  door  of  which  extended 
at  right  angles  to  the  building  about  a  half 
foot  over  the  nearest  raU.  As  he  turned 
around  the  door  and  was  about  to  proceed 
south  towards  another  room  In  the  building, 
he  found  in  front  of  him  an  engine  of  the 
defendant  company,  coming  towards  him  on 
the  track  nearest  the  buUding.  To  avoid  be- 
ing run  over  he  pressed  himself  up  against 
the  building,  but  the  side  of  the  engine  ex- 
tended 80  far  over  the  rail  that  he  was 
caught  and  severely ,  squeezed  in  the  narrow 
space  between  It  and  the  building.  From 
the  refusal  of  the  court  below  to  take  off 
the  nonsuit,  in  the  action  which  he  brought  to 
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recover  for  the  injuries  so  sustained,  he  has 
taken  this  appeal, 

The  nonsuit  was  directed  on  the  ground 
of  the  contributory  negligence  of  the  plaintiff, 
and  the  motion  for  it  could  not  have  been 
denied.  The  appellant  had  been  familiar 
for  months  with  the  situation  within  the 
Greenville  yards.  He  had  worked  there  con- 
stantly and  knew  that  trains  were  at  all 
times  passing  In  and  out  He  admitted  he 
knew  that  the  engines  were  wider  than  the 
tracks  and  projected  beyond  them.  He  fur- 
ther admitted  that,  shortly  before  he  went 
into  the  sand  house,  he  saw  &  train  moving 
on  the  track  nearest  to  It,  and  that  when 
he  entered  it  the  engine  which  Injured  him 
was  standing  at  an  ash  pit  to  the  south. 
While  It  does  not  appear  in  the  testimony 
who  opened  the  door  in  sndi  a  way  that  all 
view  to  the  south  was  cut  off  as  the  appellant 
came  out  of  the  building,  It  Is  admitted  in 
his  history  of  the  case  that  he  himself  had 
so  opened  it  Without  such  admission,  the 
presumption  would  be  that  he  had  opened  It 
.in  carrying  out  the  direction  of  his  employer 
to  go  into  the  building  for  the  stove.  His 
vision  to  the  south  when  he  came  out  of  the 
building  was  thus  obstiucted  by  his  own  act; 
but,  even  assuming  that  some  one  else  had 
opened  the  door,  his  manifest  duty,  when  he 
left  the  building  and  started  to  go  south, 
was  to  look  and  see  whether  the  track  was 
clear.  This  he  could  readily  have  done  by 
closing  the  door  or  pushing  it  against  the 
building.  Instead  of  exercising  this  ordinary 
prudence,  which  would  have  given  him  a 
clear  view  to  the  south,  be  did  not  even  stop 
to  look  before  passing  around  the  door,  but 
went  south  several  feet,  with  the  engine  al- 
most upon  him.  With  his  knowledge  that  It 
projected  beyond  the  rails,  he  took  the  risk 
of  being  crushed  by  it  when  he  pressed  him- 
self against  the  walL  He  heedlessly  placed 
himself  In  a  position  of  danger,  which  he 
could  have  avoided  by  the  exercise  of  but 
ordinary  care  when  he  left  the  building. 

Judgment  affirmed. 


(M(  Pa.  no 

In  re  NGAFIE'S  BSTATB. 

Appeal  of  WHITAKER  et  aL 

(Supccme  Court  of  Pennsylvania.    May  ZL 
1914.) 

1.  JuDonNT  (i  717*>— Bxs  Judicata— Saui 
ov  Stock— SuBOHABOB  or  Tbusteb. 

A  decision  of  the  Supreme  Court,  reversing 
a  decree  of  the  orphans'  court  removing  a  tes- 
tamentary trustee  because  he  bad  made  an  un- 
profitable sale  of  stock,  and  determining  that 
the  sale  was  properly  made,  being  res  judicata 
on  a  subsequent  adjudication  ot  the  trustee's 
account,  autliorized  the  orphans'  court's  refusal 
to  surcharge  the  trustee  for  the  loss  alleged  to 
itave  resulted  from  the  sale. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  1 1248;   Dec  Dig.  i  717.»] 


2.  Tbusib   ({  824*)— TBSTAiaiirrAST  Tbusibb 

•  — AlXOWANCE    OF     COlOasaiOH  —  RiOHX    10 

Object— Waivkb. 

Where  the  trustees'  commisaions  on  income 
were  stated  and  charged  in  accounts  rendered 
to  the  life  tenant,  without  objection  on  her  part, 
she  could  not,  on  an  accounting  thereafter,  ob- 
ject to  the  allowance  of  such  oommissions. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  482;   Dec.  Dig.  i  824.*] 

8.   EXBOITTOBS    AND    AOMINISIBATOBa    (g    495*) 

—Sales  of  Rbaltt— Right  to  ComassioR. 
An  executor  was  entitled  to  the  usual  com- 
missions allowed  him  in  prior  accounts,  on  sales 
of  realty,  whefe  such  sales  were  made  while 
be  remained  ia  office  performing  the  duties 
thereof,  without  reason  to  suppose  that  he 
would  not  be  compensated  therefor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  2089-2100, 
2108;   Dec.  Dig.  {  498.*] 

Appeal  from  Ondians'  Court;  Philadel- 
phia County. 

Adjudication  in  the  matter  ot  the  estate  of 
Jacob  Neafle,  deceased.  From  a  decree  dla- 
misslag  exceptions  to  the  adjudication,  Mary 
E.  Wbltaker  and  others  appeal.    Affirmed. 

The  facts  appear  in  Neafle's  Estate,  199 
Pa.  307,  49  AtL  129,  and  in  the  following 
opinion  of  the  lower  court  by  Gest  J. : 

The  core  of  this  case,  the  center  about  wiiidi 
everything  revolves,  is  the  contract  made  by 
the  executors  on  March  29,  1898,  for  the  sale 
to  Somers  N.  Smith  of  the  testator's  shares  of 
stock  of  the  Neafie  &  Levy  Ship  &  Engine 
Building  Company.  The  exceptants  seek  to  sur- 
charge the  accountants  with  the  par  value  ot 
the  bond  of  Somers  N.  Smith,  the  purcliaser,  or 
rather  the  two-thirda  thereof  belonging  to  this 
estate,  which  is  now  worthless,  but  carried 
among  the  assets  at  a  valuation  of  $270,000, 
on  the  ground  that  said  sale  of  the  stock  by  the 
executors  to  Smith  (whose  bond  represents  tlie 
purchase  money)  was  an  unauthorized  invest- 
ment, for  making  which  the  executor,  and  for 
continuing  which  the  trustees,  are  responsible. 
The  principal  contention  is  whether  this  act  of 
the  executors  was  done  in  the  exercise  of  a 
sound  discretion  and  by  lawful  authority.  Bot 
we  do  not  think  the  matter  is  debatable,  inas- 
much as  the  Supreme  Court  passed  upon  it  in 
Neafie's  Estate,  199  Pa.  307,  49  AtL  129. 
There  the  life  tenant,  one  of  the  present  except- 
ants, sought  to  have  the  execntor  removed  as 
trustee  under  the  act  of  April  9,  1868  (P.  L. 
785 ;  Stew.  Purd.  |  62,  p.  4893),  alleging  her 
want  pt  confidence  in  him  aa  a  result  of  his 
having  made  this  very  sale.  This  court  dis- 
missed the  trustee,  and  its  decree  was  reversed 
by  the  Supreme  Court  in  an  elaborate  opinion 
by  Mr.  Justice  Mestrezat,  who  concluded  that 
the  trustee  had  done  what  bis  duty  required 
him  to  do  and  what  the  interest  of  the  estate 
committed  to  his  care  demanded  of  him. 

[I]  It  is  argued  by  the  learned  counsel  for 
the  exceptants  that  express  authority  to  make 
this  sale  was  not  given  by  the  court  to  the  ex- 
ecutors, and  the  sale  itself  was  only  incidentally 
considered  by.  the  Supreme  Court.  We  cannot 
agree  with  counsel  in  this,  as  our  examination 
of  the  record  leads  to  the  exactly  opposite  con- 
clusion. There  were.  It  ia  true,  other  grounds 
of  dissatisfaction  alleged,  but  this  one  would 
have  been  vital,  had  the  Supreme  Court  cob> 
sidered  it  substantial ;  and  it  may  be  that  the 
subsequent  history  of  the  case  shows  that  the 
sale  was  unfortunate,  but  that  is  not  to  the 
point.     We  are  of  the  opinion  that  this  court 
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rannot  now  hold  the  executor  and  tntstee  blame- 
worthy for  haTlDK  done  that  which  the  Sapreme 
Court,  shortly  after  it  had  been  done,  held  to 
have  been  proper. 

If  this  is  true  In  the  case  of  the  trustee,  who, 
as  one  of  the  ezecntors,  made  the  contract,  it  is 
true  a  fortiori  in  the  case  of  the  cotrustee  sub- 
sequently appointed.  This  trust  company  had 
absolutely  nothing  to  do  with  the  malcine  of  the 
contract,  and  we  fail  to  see  what  could  have 
been  done  by  it  to  better  the  situation  that  was 
presented.  It  was  a  condition,  and  not  a  the- 
ory, that  confronted  it.  There  is  no  sufBcient 
evidence  to  show  that  anything  could  hare  been 
done  by  the  cotrustee  which  would  haye  averted 
the  ruin  of  the  NeaSe  <&  Levy  Company,  which, 
as  the  auditing  judge  finds,  was  due,  at  least 
chiefly  due,  to  its  undertaaing  to  build  ships 
at  a  price  below  their  actual  cost  The  reten- 
tion of  the  Somers  N.  Smith  bond  as  jm  "in- 
vestment" of  the  estate  was  unavoidable*  for  the 
obvious  reason  that  the  trustees  could  not  have 
disposed  of  it  Thus  retained,  the  asset  was 
not  marlcetable.  There  was  no  testimony  to 
show  that  any  purchaser  could  have  been  found 
for  it  Indeed,  It  would  be  difficult  to  imagine 
such  a  possibility,  and  the  evidence  shows  that, 
ap  to  the  time  of  the  receivership  of  the  com- 
pany, the  trustees  collected  all  that  was  due 
on  the  bond. 

We  have  not  thought  it  necessary  to  discuss 
in  detail  many  other  matters  of  less  importance 
elaborated  by  the  learned  counsel  for  the  ex- 
ceptants in  their  able  and  forcible  argument, 
for,  as  stated  by  us  in  the  beginning,  they  all 
depend  directly  or  indirectly  upon  the  contract 
of  March  28,  189&  We  have,  however,  exam- 
ined them,  in  the  light  of  the  testimony  pre- 
sented at  the  audit  and  entirely  agree  with  the 
findings  of  fact  aa  stated  by  the  auditing  Judge, 
and  Ms  conclusions  of  law  applicable  thereto. 

[2}  So  fiar  as  the  allowance  of  the  trustees' 
commissions  upon  income  is  concerned,  it  ap- 
pears that  these  were  stated  and  ciuirged  in 
the  accounts  rendered  to  the  life  tenant  from 
time  to  time,  without  objection  on  her  jmrt. 
The  auditing  judge  accordingly  held  that  it  waa 
too  late  for  her  afterwards  to  object  and  we 
think  tiiat  bis  views  are  sustained,  not  only 
by  the  reasons  which  he  has  given,  bat  by  the 
opinion  of  Judge  Hare^  in  Lodve  t.  Heron,  3 
Fhila.  856. 

[3]  The  exceptions  to  the  adjudication  of  the 
fourth  account  of  the  executor  relate  to  the  al- 
lowance made  to  him  of  commissions  at  the 
rate  of  3  per  cent,  upon  the  ealea  of  real  estate. 
We  are  of  opinion  that  nnder  the  circumstances 
of  the  case,  the  auditing  judge  was  right  in 
refusing  to  strike  them  from  the  account  iSo 
long  as  the  accountant  remains  in  his  office  as  ex- 
ecutor and  performs  the  labor  of  his  office  with- 
out being  given  any  reason  to  suppose  that  he 
was  not  to  be  compensated  therefor,  be  should  be 
allowed  the  usual  commissions  that  were  allowed 
him  in  prior  accounts.  The  auditing  judge, 
however,  has  left  open  the  question  of  the  allow- 
ance of  commissions  on  future  sales. 

We  arc  not  inclined  to  think  that  a  recommit- 
ment of  the  account  of  the  trustees  to  the  au- 
diting judge  and  its  postponement  until  the 
final  decree  of  the  Supreme  Court  in^mell  v. 
Seddinger  would  result  in  an^  revision  of  our 
opinion,  and  the  petition  is  dismissed. 

The  court  dismissed  the  exceptions  to  the 
adjudication.  Mary  B.  Whitaker,  J.  O. 
Neafle  Wbitaker,  and  Anna  M.  Mltdiell  ap- 
pealed. 

Argued  before  PBLL,  O.  J.,' and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 


Geoi^  Qnlntaid  Horwltz;  of  Philadelphia, 
and  Max  L.  Mitchell,  of  Williamsport  for 
appellants.  John  G.  Johnson,  Ell  K.  Price, 
and  Maurice  Bower  Saul,  all  of  Pbiladelpbia, 
for  appellee  Seddinger.  John  G.  Johnson, 
Edward  H.  Bonsall,  and  Maurice  Bower 
Saul,  all  of  Philadelphia,  for  appellee  Land 
Tltte  &  Trust  Ca 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed  on  the  opinion  of  Judge  Gest 


/  (MS  Pa.  561) 

Appeal  of  CARLISLE  &  M.  S.  RT.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1914.) 

1.  COUBIS   (I    180*)-JtJBISDICTION— CotlBT   OF 

Qdabtkb  Skssions— Vaudect  or  Munioi- 

PAI.  Obdiranob. 

Since  the  jurisdiction  of  the  court  of  quarter 
sessions  is  limited  by  Act  April  3,  1851  (P.  Li. 
S26)  I  27,  as  amended  by  Act  May  22,  1883  (P. 
L.  40)  I  2,  to  a  review  of  ordinances  and  regu- 
lations done  or  purporting  to  be  done  in  the 
exercise  of  some  iwwer  conferred  on  the  borough 
bf  statute,  such  court  has  no  jurisdiction  to  re- 
view an  ordinance  Imposing  conditions  on  a 
street  railway  company  pursuant  to  the  author- 
ity conferred  by  Const  art  17,  i  9,  providing 
that  no  street  passenger  railway  shall  b«  con- 
structed without  the  consent  of  tlw  local  au- 
thorities. 

[Bid.  Note.— For  other  cases,  see  Courts^  Cent 
Dig.  H  412.  487,  489-447,  449-455,  457,  458, 
400-464,  467,  468;   Dec.  Dig.  1 180.*] 

2.  Stbeet  Raiusoads   ({   24*)— Fbarohisb— 
Right  to  Impose  Conditions. 

Const,  art.  17,  §  9,  providing  that  no  street 
railway  shall  be  constructed  in  a  municipality 
without  the  conaent  of  the  local  authorities,  an- 
thorizes  a  borough  to  impose  conditions  on  a 
street  railway  company  as  a  consideration  for 
the  consent  given. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dif.  H  84-38,  43,  60-66,  68-76: 
DecTDig.  S  24.*] 

Appeal  from  Court  of  Quarter  Sessions, 
Cumberland  County. 

Appeal  from  borough  ordinance  by  the 
Carlisle  &  Mecbanlcsburg  Street  Railway 
Company  and  the  Valley  Traction  Company. 
From  a  decree  of  the  Superior  Court  affirm- 
ing a  decree  of  the  quarter  sessions  dismiss- 
ing the  appeal,  the  companies  appeaL  Af- 
firmed. 

The  opinion  of  the  Superior  Court  by  Por- 
ter, J.,  was  as  follows: 

The  borough  of  Mechanicsburg  was  incorpo- 
rated by  the  special  act  of  April  12,  1828  (P. 
L.  308),  and  by  appropriate  action  became  sub- 
ject to  the  general  borough  act  of  April  3, 1S51 
(P.  L.  320r  The  Cumberland  Valley  Electric 
Passenger  Railway  Company  was  duly  incorpo- 
rated, on  September  11,  1893,  under  the  provi- 
sions of  the  act  of  May  14,  1889  (P.  L.  211), 
and  the  supplements  thereof,  by  the  common- 
wealth of  Pennsylvania,  to  construct  a  street 
railway  from  the  borough  of  Carlisle  to  and 
through  the  borough  of  Mechanicsburg,  and  hav- 
ing obtained  the  consent  of  the  local  authori- 
ties constructed  and  subsequentiy  operated,  on 
the  public  highways,  the  street  railway  author- 
ized by  said  charter.  The  rights  and  franchises 
of  this  company  subsequently  became  vested  in 
the  Carlisle  &  Mechanicsburg   Street  Railway 
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Company  aai  the  Valley  Traction  Company,  the 
appetlants,  and  the  latter  companies  became  sub- 
ject to  the  duties  and  liabilities  of  the  corpo- 
ration to  which  they  had  thus  succeeded.  The 
consent  of  the  borough  of  Mechanicsbur^  to  the 
construction  and  operation  within  its  limits  of 
the  street  railway  in  question  was  by  ordinance 
No.  133,  approved  August  6,  190U,  and  the 
street  railway  company  duly  accepted  the  said 
ordinance,  and  under  the  provisions  thereof 
constructed  its  railway.  The  provision  of  said 
ordinance,  which  is  material  to  the  determina- 
tion of  Uiis  case,  was  as  follows,  viz. :  "That  the 
said  railway  company,  in  consideration  of  the 
rights  and  privileges  granted  by  this  ordinance, 
shall  pay  to  the  borough  the  sum  of  $50  per  an- 
num, said  payment  to  begin  two  years  after  the 
completion  of  said  railway,  and  to  continue  for 
three  years,  at  the  expiration  of  which  term  the 
said  annual  payment  shall  be  increased  to  the 
sum  of  |100,  which  latter  annual  sum  shall 
continue  for  the  period  of  five  years,  at  the  ex- 
piration of  which  period  the  council  reserves 
the  right  to  regulate  and  determine  the  future 
annnal  payment."  The  period  of  ten  years  fol- 
lowing the  completion  of  the  railway  expired  on 
March  1,  1911,  and  the  appellant  companies  and 
the  corporation,  to  the  rights  of  which  they  had 
succeeded,  made  the  annual  payments  during 
that  period  for  which  the  amounts  had  been  by 
the  ordinance  definitely  fixed.  Upon  the  expira- 
tion of  that  period  the  council  of  the  borough 
duly  passed  the  ordinance  entitled  "Ordinance 
No.  22tt.  Fixing  the  annual  payment  to  the 
borough  of  Mechanicsburg,  Pa.,  by  the  Valley 
'Antction  Company,  successors  to  the  Cumber- 
land Valley  Electric  Passenger  Hallway  Com- 
pany, for  the  rights  and  privileges  granted  in 
ordinance  No.  133."  This  ordinance  recited 
some  of  the  provisions  of  ordinance  No.  133,  in- 
ter alia,  that  the  earlier  ordinance  had  pro- 
vided for  the  annual  payment  of  a  fixed  sum 
during  the  period  specified  and  bad  reserved  to 
the  council  of  the  borough  the  right  to  deter- 
mine the  annual  payment  to  be  made  after  the 
expiration  of  that  period,  and  then  ordained,  in 
its  first  section,  that  the  appellants,  successors 
to  the  passenger  railway  company,  should  pay 
annually  to  the  borough,  from  March  1,  1911, 
the  sum  of  $1,200.  The  second  section  of  the 
ordinance  is  as  follows :  "That  said  annual 
payment  of  $1,200  be  considered  solely  for  the 
rights  and  privileges  granted  in  ordinance  ISo. 
133,  to  the  Cumberland  Valley  Electric  Pas- 
senger Railway  Company,  and  shall  in  no  way 
preclude  or  debar  the  borough  of  Mechanics- 
bur^  from  collecting  fines  for  the  violation  of 
ordinances  or  any  acts  of  assembly  now  enact- 
ed, or  that  may  be  enacted  relative  to  the  same 
or  levying  additional  taxes  for  police  and  street 
regulations."  The  appellant  companies,  after 
the  enactment  of  this  ordinance,  presented  their 
petition  to  the  court  of  quarter  sessions,  pray- 
ing leave  to  appeal  to  that  court  "from  said 
ordinance  No.  22(1,"  and  that  the  said  court 
order  and  decree  that  the  said  ordinance  was  un- 
reasonable, illegal,  and  void.  The  court  below 
made  an  order  formally  allowing  the  appeal. 
The  borough  filed  an  answer  and  the  appellants 
a  replication,  but,  as  to  the  material  facts,  tliere 
was  no  dispute.  The  learned  judge  who  heard 
the  case  in  the  court  below,  after  full  considera- 
tion, filed  an  opinion  holding  that,  because  of 
the  subject-matter  of  the  ordinance  and  the  na- 
ture of  the  power  exercised  by  the  borough  au- 
thorities in  its  enactment,  the  court  of  quarter 
sessions  was  without  jurisdiction  to  review  the 
action  of  the  borough  council,  and  dismissed  the 
petition.  The  petitioners  appeal  from  that  de- 
cree. 

[I]  The  court  of  quarter  sessions  is  not  vested 
with  general  equity  jurisdiction,  and  its  author- 
ity to  review  the  action  of  the  council  of  a 
borough  and  declare  an  ordinance  invalid  is  en- 
tirely dependent  upon  statute.  The  Act  of 
April  3,  1851  (P.  L.  326)  i  27.  as  amended  by 


the  Act  of  May  22,  1883  (P.  L.  4(Q  {  2,  confer- 
red jurisdiction  upon  that  court  to  review  the 
action  of  the  borough  conncil,  upon  complaint 
of  any  person  aggrieved  "in  consequence  of  any 
ordinance,  regulation  or  act  done,  or  purporting 
to  be  done,  in  virtue  of  this  act,  and  the  deter- 
mination end  order  of  said  court  thereon  8hal< 
be  conclosive."  The  jurisdiction  of  the  court  is 
limited  to  the  review  of  ordinances  and  regula- 
tions done,  or  purporting  to  be  done,  in  the  ex- 
ercise of  some  power  conferred  upon  the  borough 
by  the  statute. 

The  provisions  of  ordinance  No.  226  express- 
|y  negative  the  intention  to  impose  the  charge 
in  question  under  the  police  power  of  the  bor- 
ough "for  police  and  street  regulations,"  and, 
when  the  borough  undertakes  to  collect  this 
charge,  it  must  be  prepared  to  sustain  it  upon 
the  ground  that  ft  is  "solely  for  the  rights  and 
privileges  granted  in  ordinance  No.  133."  The 
ordinance  No.  133,  after  fixing  the  annual  pay- 
ments during  the  first  ten  years,  contained  this 
explicit  provision:  "At  the  expiration  of  whicli 
period  the  council  reserves  the  right  to  regulate 
and  determine  the  future  annual  payment."  If 
the  borough,  in  granting  its  consent,  bad  the 
right  to  reserve  the  power  to  fix,  at  some  fnture 
date,  the  amount  of  subsequent  annual  pay- 
ments to  be  made  by  the  street  railway  company 
for  the  right  to  occupy  the  streets,  then  the  or- 
dinance No.  226  can  only  be  considered  as  an 
attempt  made  by  the  borough,  at  the  proper 
time,  to  exercise  the  power  so  reserved.  In  de- 
termining the  validity  of  this  ordinance,  only 
two  questions  arise :  (1)  Did  the  borough  have 
power,  as  a  condition  of  its  consent  to  the  con- 
struction of  the  street  railway,  to  reserve  the 
right  to  determine  at  a  future  time  the  amount 
of  the  annnal  payments  subsequently  to  be 
made  by  the  company  for  the  privilege  to  oc- 
cupy the  streets?  (2)  If  it  had  that  power, 
then,  was  the  ordinance  No.  226  a  proper  ex- 
ercise of  the  power  reserved  by  ordinance  No. 
133? 

[2]  The  right  of  the  borough  to  exact  any 
compensation  from  the  street  railway  company 
for  the  privilege  of  entering  upon  the  streets 
was  not  conferred  by  any  statute.  The  ordi- 
nance which  imposes  the  charge  does  not  pur- 
port to  be  the  exercise  of  any  power  conferred 
by  statute.  The  only  assertion  of  authority  for 
this  charge,  upon  the  part  of  the  borough,  is 
founded  upon  article  17,  f  9,  of  the  Constitu- 
tion of  the  commonwealth:  "No  street  passen- 
ger railway  shall  be  constructed  within  the  lim- 
its of  any  city,  borough  or  township,  without 
the  consent  of  its  local  authorities."  This  pro- 
vision is  peremptory  and  without  express  limi- 
tations of  any  kind.  "It  is  a  gift  directly  from 
the  Constitution  to  the  local  bodies,  and  needs 
no  help,  nor  permits  any  interference  from  the 
Legislature.  If  any  limitations  are  to  be  im- 
plied by  the  courts,  the  implication  must  arise 
from  clear  necessity,  as  absolute,  as  peremp- 
tory, and  as  unavoidable  as  the  constitutional 
mandate  itself.  *  •  •  He  who  can  consent 
or  refuse  without  reason  does  not  make  hia 
consent  or  his  refusal  either  better  or  worse 
by  a  good  or  bad  reason.  The  same  principle 
applies  to  the  present  subject.  It  is  conceded 
that  the  local  authorities  may  impose  some  con- 
ditions, such  as  those  relative  to  the  police  pow- 
er, but  vAere  is  the  grant  to  any  other  body 
to  supervise  and  limit  the  conditions,  or  say 
what  they  shall  be?  The  Legislature  clearly 
cannot  do  it  The  very  purpose  of  the  provision 
was  to  put  an  end  to  the  Legislature's  inter- 
ference." Allegheny  City  v.  Railway  Co.,  159 
Pa.  411,  28  Atl.  202.  The  municipality,  having 
the  absolute  power  to  give  or  withhold  con- 
sent, has  the  qatter  in  its  own  hands  and  may 
protect  Its  interests  by  giving  its  consent  upon 
condition.  When  the  consent  is  given  upon 
conditions  clearly  expressed,  and  the  street  rail- 
way company  accepts  the  terms,  a  contract  re- 
lation arises,  and  the  rights  of  the  partiee  mn 
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to  be  determined  in  accordance  with  their  agree- 
ment. Plymouth  Township  v.  Railway  Co.,  168 
Pa.  181,  32  AU.  19:  Norriatown  v.  Norristown 
PaBsenger  Railway  Co.,  148  Pa.  87,  23  Ad.  1060, 
1062;  Allegheny  City  v.  Oaa  &  Plpeage  Co., 
172  Pa.  632,  33  AtL  704;  MinersviUe  Boro. 
r.  RaUway  Co.,  206  Pa.  402,  54  Atl.  1053; 
Millcreelc  Township  t.  Erie  Street  Railway  Co., 
216  Pa.  132,  64  Atl.  901 ;  Cochranton  Borough 
T,  Telephone  Co.,  41  Pa.  Super.  Ct.  146.  This 
constitutional  provision  does  not  deprive  the 
Legislature  of  all  power  over  the  public  high- 
ways :  it  may  prohibit  the  construction  of  a 
street  railway  upon  any  highway  of  the  com- 
monwealth, but  it  is  without  power  to  author- 
ize the  construction  of  a  street  railway  upon  any 
highway  without  the  consent  of  the  local  au- 
thorities. The  Legislature  has  power  to  change 
the  form  of  government  in  municipalities,  bat, 
under  any  form  of  government  devised,  the  lo- 
cal authority  to  which  is  committed  the  control 
of  the  highways,  and  npon  which  responsibility 
for  their  maintenance  is  cast,  will,  by  the  Con- 
•titntion  be  vested  with  discretion  to  determine 
whether  a  street  railway  shall  or  shall  not  be 
constracted  upon  the  highways.  The  Legisla- 
ture might  abolish  the  offices  of  supervisor  in 
townships,  council,  and  burgess  in  boroughs  and 
mayor  and  councils  in  cities,  and  provide  a  com- 
mission form  of  (rovernment  for  each  of  them, 
bnt  the  local  authorities  having  control  of  the 
highways  wonld,  because  of  that  control,  by 
force  of  the  constitutional  provision,  have  the 
right  to  determine  whether  any  street  railway 
should  be  constructed.  The  ordinance  in  ques- 
tion was  not,  nor  did  it  purport  to  be,  an  ex- 
'Crcise  by  the  borough  of  any  anthority  conferred 
by  statute,  and  the  learned  judge  of  the  court 
below  properly  held  that  the  court  of  quarter 
sessions  was  without  jurisdiction  to  declare  it 
invalid. 

Argued  before  FELL,  a  X,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

S.  B.  Sadler,  of  Carlisle,  W.  K.  Sharpe, 
of  Ctaambersburg,  and  Lyman  D.  Gilbert,  of 
Harrisburg,  for  appellants.  E.  M.  Blddle,  Jr., 
of  Pblladelpbia,  and  Harry  M.  Zug,  of  Me- 
obanlpsburg    for   appellee. 

PER  CURIAM  The  order  of  the  Superior 
Conrt  ia  afiinned  on  the  opinion  of  Judge 
Porttv 

<7T  N.  B.  tos) 

PAOr  BljLTINfe  CO.  T    F.  H.  PBINCE  ft 
CO.  et  al. 

(Bopirem.    Conrt  of  New  Hampshire      Merri- 
mack.   June  2,  1014.) 

1    BZOUANOK   OF    PrOPBBTT    ((    13*)— RESCIS- 
SION—FRAUD— RetUBN     OF    CONSIDEBATION. 

W.  contracted  to  sell  870  shares  of  certain 
corporate  stoclc  to  C.  &  S.  at  $85  a  share  and 
to  buy  from  them  $150,000  of  the  bonds  of 
Santa  Cruz  at  par  and  $150,000  of  the  bonds 
of  Ironwood  at  $105.  One-half  of  the  stock  was 
to  b«  delivered  on  each  lot  of  bonds.  The  Santa 
Omz  bonds  were  delivered  to  W.,  who  turned 
over  435  shares  of  the  stock  and  paid  the  bal- 
ance of  the  price  in  cash.  There  was  delay  in 
the  issue  of  the  Ironwood  bonds,  and,  as  a 
part  of  the  contract,  the  stock  so  turned  over 
was  pnt  in  the  bands  of  P.  &  Co.  as  security 
for  the  future  delivery  of  those  bonds.  C  & 
8.  had  not  paid  for  the  Santa  Cruz  bonds,  and, 
being  insolvent,  never  did  pay  for  them,  and, 
in  proceedings  to  enforce  the  bonds,  a  settle- 
ment was  arrived  at  by  which  a  discount  was 
allowed  to  the  city  of  $60,000  interest,  held, 
that  such  facts  were  sumcient  to  establish  fraud 


on  the  part  of  0.  ft  S.  in  the  exchange,  entitling 
W.  to  rescind  without  being  required  to  sur- 
render the  bonds  or  their  proceeds.    * 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  {{  25^;  Dec.  D^.  i 
IS. 'J 

2.  Limitation  of  Actions  (i  84*)- Runniro 
OF  Statute— Subprnsion-Abbbnck  of  Pa»- 
TT  FBOii  State. 

Pub.  St  leoi,  c.  217,  f  8,  declares  that,  if 
the  defendant  in  a  personal  action  was  absent 
from  .and  residing  out  of  the  state  at  the  time 
the  cause  of  action  accrued,  the  time  of  such  ab- 
sence shall  t>e  excluded  in  computing  the  time 
limited  for  bringing  the  action.  JUeld  that, 
where  W.  was  induced  by  the  fraud  of  C  ft 

5.  to  exchange  certain  stock  for  municipal 
bonds  and  neither  C.  &  S.  nor  their  representa- 
tive from  the  time  of  the  exchange  until  the 
appearance  of  their  receiver  in  the  present  liti- 
gation had  been  within  the  state,  such  receiver 
could  not  claim  the  benefit  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  i|  43»-448;    Dec.  Dig. 

3.  Equett  (I  71*)  — Laches— Question  of 
Fact. 

Whether  delay  in  asserting  an  equitable 
claim  is  unreasonable  is  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S{  204-211 ;   Dec  Dig.  {  71.»J 

4.  Equity  (g  ''4*)— Laches— DuTx  TO  Sine  m 
FoBEiQN  State. 

One  who  has  been  induced  by  the  fraud  of 
nonresidents  to  exchange  certain  stock  for  mu- 
nicipal bonds  is  not  required  to  go  into  another 
state  and  there  sue  for  a  rescission  on  pain  of 
being  held  guilty  of  laches,  but  in  the  absence 
of  a  change  in  tbt  circumstances,  may  wait  un- 
til there  is  an  opportunity  to  pursue  his  equita- 
ble remedy  in  the  courts  of  his  own  state. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  84.»] 

6.  Appeal  and  Erbob  (|  1008*)— Findings— 
Conclusiveness. 

A  finding  by  the  trial  conrt  that  a  bill  of 
interpleader  was  not  collusively  instituted  as 
between  complainant  and  one  of  the  claimants 
of  the  property,  based  on  sufficient  evidence.  Is 
conclusive  on  exceptions. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3955-3860,  8i>U2-8S69: 
Dec.  Dig.  i  1008.*] 

6.  Intebplbadeb  (g  23*)— Bill— Evidence. 

Where  the  issues  raised  by  a  bill  of  inter- 
pleader and  various  answers  were  fully  tried 
and  all  parties  in  interest  appeared  and  were 
heard,  whether  the  bill  is  maintainable  depends, 
on  the  proof,  and  not  on  the  pleadings,  which 
if  not  technically  correct  may  be  amended  to 
conform  to  the  proof. 

[EM.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  H  47,  61;   Dec  Dig.  g  23.*] 

7.  Intebpleadbb  (g  8*)— RiQHT  TO  Relief. 

Where  several  parties  claimed  title  to  cer- 
tain corporate  stock  and  the  corporation  tiad 
been  notified  of  such  claims  by  demands  for 
dividends  and  was  a  mere  stakeholder,  it  was 
entitled  to  maintain  a  bill  of  interpleader  to 
determine  the  lawful  ownership,  regardless  of 
the  fact  that  it  had  no  doubt  of  its  right  to 
pay  the  dividends  to  one  of  the  claimants. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  gg  8,  9,  11;   Dec.  Dig.  g  a*] 

8.  Intebplbadeb  (g  23*)— Bill—Alueoations 
OF  Ownebbhip. 

Allegation  in  a  bill  of  interpleader  that 
one  of  the  claimants  had  title  to  the  property, 
instead  of  an  allegation  that  both  claimed  titl& 
was  immaterial,  where  no  one  was  misled,  and 
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especially  after  the  OTerrnling  ot  a  demurrer  to 
the  bill. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Oept  Dig.  If  47,  SI;  Dec.  Dig.  |  23.*] 

9.  Intbbpleadeb   (J  19*)  —  Pabtikb  —  Intib- 
VENTioN— Receivers. 

Where  a  receiver  of  one  of  the  parties  to  a 
fraudulent  exchange  of  bonds  for  corporate 
stock  was  permitted  to  intervene  in  an  inter- 
pleader suit  to  determine  the  ownership  of  the 
stock  at  his  own  request,  and  he  thereupon  be- 
came a  party  to  the  suit  and  claimed  the  stock 
end  dividends,  and  the  case  was  ultimately 
tried  between  liim  and  the  original  owner  of  the 
stock  as  the  real  claimants  of  the  title,  the  re- 
ceiver became  a  complete  party  to  the  proceed- 
ings, and  the  court  had  jurisdiction  to  render 
judgment  against  him. 

[Ed.  Note.— For  other  cases,  sec  Interpleader, 
Cent.  Dig.  S  41 ;   Dec.  Dig.  1 19.*] 

10.  Pledges  (J  6*)— Fraud— Effect. 
Rescission  of  an  original  exchange  of  cer- 
tain stock  for  municipal  bonds,  for  fraud,  in- 
validates a  later  pledge  of  the  stock  by   the 
party  to  whom  it  was  delivered  in  the  exchange. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  i  16;    Dec.  Dig.  |  6.*] 

Transferred  from  Superior  Court,  Merri- 
mack County ;   Wallace,  Judge. 

Bill  of  interpleader  by  the  Page  Belting 
Company  against  F.  H.  Prince  &  Co.  and 
otbera.  Facts  found,  and  case  transferred 
from  the  superior  court  Exceptions  over- 
ruled. 

See,  also,  74  N.  H.  262,  67  AQ.  401. 

After  the  decision  overruling  the  demurrer 
of  Prince  &  Co.,  they  filed  an  answer  dis- 
claiming any  beneficial  idterest  in  the  435 
shares  of  Page  Belting  Company  stock  and 
the  accrued  dividends  thereon  here  In  litiga- 
tion, and  alleged  that  they  held  title  to  the 
same  as  trustees  under  an  agreement  be- 
tween E.  O.  &  E.  Wallace  and  Coffin  &  Stan- 
toa  Thereafter  William  B.  Hord,  a  receiver 
of  the  insolvent  estate  of  CoSn  k  Stantcm, 
appeared  and  by  leave  ot  court  became  a 
party  to  the  suit  and  claimed  title  to  the 
property.  The  court  permitted  the  Wallaces 
to  amend  their  answer  by  adding  a  claim  for 
unliquidated  damages  growing  out  of  the 
sale  of  the  two  lots  of  bonds  hereinafter  re- 
ferred to.  The  receiver  excepted  to  the  al- 
lowance of  the  amendment,  and  also  to  the 
overruling  of  his  demurrer,  which  was  based 
upon  the  grounds  that  the  amended  bill  states 
that  the  title  is  in  the  Wallaces,  and  that  the 
claim  for  damages  to  be  satisfled  out  of  the 
stock,  being  of  a  different  nature  and  char- 
acter from  the  claims  of  Prince  &  Co.  and  of 
the  receiver,  is  therefore  not  a  proper  sub- 
ject tor  a  bill  of  Interpleader. 

The  facts  found  were  in  substance  as  fol- 
lows: In  August,  1894,  E.  6.  &  E.  Wallace 
made  a  contract  whereby  they  sold  870  shares 
of  the  stock  of  the  Page  Belting  Company  to 
Coffin  &  Stanton  for  $85  a  share,  and  bought 
from  Coffin  &  Stanton  $150,000  of  the  bonds 
of  the  city  of  Santa  Cruz,  Cal.,  at  par,  and 
$150,000  of  the  bonds  of  the  city  of  Ironwood, 
Mich.,  at  $l<Ki.  One-half  the  stock  was  to  be 
delivered  on  each  lot  of  bonds.    The  Santa' 


Cruz  bonds  were  delivered  to  the  Wallaces, 
who  turned  over  435  shares  of  stock  and 
paid  the  balance  of  the  agreed  price  in  cash. 
There  was  delay  over  the  Issue  of  the  Iron- 
wood  bonds,  and  as  a  part  of  the  contract  the 
first  435  shares  of  stock  were  put  in  the 
hands  of  Prince  &  Co.,  as  security  for  tite 
future  delivery  of  those  bonds.  Uuiing  these 
transactions  the  Wallaces  knew  that  the 
stock  was  worth  only  $30  a  share,  but  they 
made  no  representations  on  the  subject  and 
were  not  guilty  of  any  fraud  or  wrongdoing. 
At  the  time  of  these  transactions,  Coffin  & 
Stanton  were  hopelessly  insolvent  and  knew 
they  were  about  to  fall.  They  fraudulently 
concealed  from  the  Wallaces  the  fact  that 
they  had  received  .the  Santa  Cruz  bonds 
from  the  clt7  without  paying  for  the  same, 
and  that  there  was  likely  to  be  litigation  on 
that  account  There  was  also  fraud  in  the 
sale  of  the  Ironwood  bonds,  which  sale  was 
never  consummated.  Coflin  &  Stanton  failed 
In  October,  1894,  and  in  the  ensuing  litiga- 
tion over  the  Santa  Cruz  bonds  the  Wallaces 
expended  over  $22,000.  After  the  final  deci- 
sion that  the  bonds  were  valid  in  the  hands 
of  bona  fide  purchasers  for  value  (Walte  v. 
SanU  Cruz,  184  U.  S.  302,  22  Sup.  Ct  327, 
46  L.  Ed.  552),  the  Wallaces  settled  with  the 
city  for  the  face  value  of  the  bonds,  dis- 
counting about  $60,000  interest  This  was 
done,  as  one  of  the  parties  testified,  because 
the  dty  was  poor  and  unable  to  pay  more,  and 
this  was  the  best  that  could  be  done.  There 
has  been  no  communication  between  Coffin  & 
Stanton  and  the  Wallaces  on  the  subject 
since  the  failure.  The  Wallaces  have  always 
understood  that  they  owned  the  stock,  and  as- 
serted this  claim  to  the  corporation  in  1899 
and  to  Prince  &  Co.  at  a  later  date,  when 
they  demanded  a  transfer  of  the  stock.  Ne- 
ther the  Wallaces  nor  the  receivers  have  In- 
tended to  abandon  their  respective  claims  to 
the  stock,  neither  has  done  any  act  indicat- 
ing such  intention,  and  there  has  been  tu> 
change  in  the  circumstances  affecting  th» 
rights  of  either.  Prince  &  Co.  continued  to 
collect  the  dividends  until  1903,  when  pay- 
ment was  stopped  upon  the  order  of  the  Wal- 
laces. They  are  not  acting  in  collusion  with 
the  corporation  in  this  matter. 

At  the  close  of  the  evidence  for  the  Wal- 
laces, the  receiver  moved  that  the  bill  be 
dismissed  for  lack  of  jurisdiction,  upon  the- 
the  following  grounds:  (1)  The  amended  bill 
states  that  the  property  belongs  to  the  Wal- 
laces, so  that  it  appears  the  plaintiff  is  not 
in  doubt  as  to  the  title.  (2)  Collusion  is  con- 
clusively shown.  (3)  It  conclusively  appears 
that  Prince  &  Co.  have  title  as  trustees  and 
are  entitled  to  receive  the  dividends.  (4)  The- 
Wallaces'  claim  for  unliquidated  damages  is 
of  a  different  nature  from  those  of  Prince  & 
Co.  and  the  receiver.  At  the  close  of  all  the 
evidence,  the  receiver  moved  for  a  decree 
that  he  owned  the  stock,  upon  the  ground 
that  on  the  pleadings  and  evidence  such  fact 
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ConcInslTely  appeared.  He  also  renewed  his 
motion  to  dismiss  for  want  of  Juriadlction. 
Bot&  motions  were  denied,  subject  to  ex- 
ception. Upon  the  facts  foimd,  it  was  held 
that  the  Wallaces  were  entitled  to  dalm  the 
stock  and  dividends  becanse  of  the  fraud  in 
the  sale  of  the  Santa  Cruz  bonds.  There  was 
also  an  alternative  holding  that  the  bonds 
be  applied  to  make  up  the  loss  caused  to  the 
■Wallaces  by  the  fraud  as  to  the  Ironwood 
bond&  The  receiver  excepted  to  these  con- 
clusions and  also  to  a  refusal  to  find  that 
collusion  was  conclusively  shown. 

Elwin  !<.  Page,  of  Concord,  for  plaintlfF. 
Jones,  Warren,  Wilson  t  Manning,  of  Man- 
chester, for  defendant  F.  H.  Prince  &  Co. 
Streeter,  Demond,  Woodwortb  A  Sulloway,  of 
Concord,  for  defendants  Wallace.  Remlck  ft 
Jackson  and  Hollls  &  Murchle^  all  of  Con- 
cord, for  defendant  Hord. 

PBASLBB,  J.  The  exceptions  transferred, 
so  far  as  they  are  material  In  the  view  here 
taken.  Involve  these  questions:  (1)  Whether 
there  was  evidence  to  Jtstlfy  a  finding  of 
fraud  in  the  contract  as  to  the  Santa  Cms 
bonds;  (2)  whether  the  Wallaces  can  rescind 
without  returning  those  bonds ;  (8)  whether 
the  right  of  rescission  Is  barred  by  lapse  of 
time;  (4)  whether  It '  conclusively  appears 
that  there  was  collusion  between  the  plain- 
tiff and  the  Wallaces;  (6)  whether  upon  the 
amended  pleadings  the  bill  can  be  main- 
tained. 

11]  1.  Upon  the  issue  of  fraud  in  the  sale 
«f  the  Santa  Cruz  bonds,  it  is  found  that 
Coffin  ft  Stanton  concealed  the  fact  that  the 
bonds  were  not,  and  would  not  be,  paid  for. 
It  is  argued  that  this  is  immaterial,  becanse 
Cofiln  ft  Stanton  had  good  title,  and  In  the 
litigation  over  the  bonds  which  followed  the 
defense  that  they  were  not  paid  for  was  not 
set  up.  The  decision  In  Walte  r.  Santa 
Cruz,  184  n.  S.  802,  22  Sup.  Gt  827,  46  h.  Ed. 
562,  turns  upon  the  fact  that  the  plaintiff 
represented  parties  who  were  bona  fide  hold- 
ers for  value  of  the  bonds  in  question.  It 
thus  appears  that  the  facts  as  to  Coffin  ft 
Stanton's  relation  to  the  property,  aside 
from  the  naked  proposition  of  title  in  the 
narrower  sense,  was  material  in  the  transac- 
tion with  the  Wallaces.  It  was  of  conse- 
^ence  whether  Coffin  ft  Stanton  were  or 
were  not  bona  fide  h(dders  for  value. 

The  fact  that  the  bonds  had  not  been  paid 
for  was  material  in  other  respects.  If  liti- 
gation arose  over  the  legality  of  the  issue,  a 
city  might  escape  liability  if  it  had  gained 
nothing  from  the  transaction,  when,  on  the 
other  hand,  if  it  had  received  the  proceeds 
of  the  issue,  it  might  be  held  liable  on  a 
theory  of  unjust  enrichment  The  material- 
ity of  these  facts  In  this  litigation  more 
folly  appears  in  the  report  of  the  case  in 
the  lower  federal  courts.  Walte  v.  Santa 
Cniz  (O.  C.)  89  Fed.  619;  Santa  Cruz  ▼. 
Walter  98  Fed.  889,  39  C.  a  A.  106. 


Again,  as  a  business  proposition  every  one 
knows  that  many  western  municipal  ob- 
ligations have  been  repudiated  because  the 
places  have  not  prospered.  Compromises  of 
all  sorts  have  been  accepted.  The  fact  that 
a  small  city  like  Santa  Cruz  had  been  depriv- 
ed of  the  proceeds  of  a  third  of  a  million  dol- 
lars worth  of  bonds  would  suggest  to  any 
Investor  the  likelihood  that  a  discount  would 
be  unavoidable.  That  the  fact  would  injure 
the  sale  of  the  bonds  is  beyond  dispute. 
There  is  sufficient  evidence  here  that  the 
loss  of  Interest  came  directly  from  the  facts 
which  were  concealed.  One  witness  testified 
tliat  the  discount  of  about  $60,000  interest  was 
made  because  the  city  was  poor  and  unable 
to  pay.  The  fact  that  Coffin  ft  Stanton  had 
caused  the  city  a  loss  of  several  times  this 
amount' on  these  same  bonds  is  significant  of 
the  cause  of  municipal  poverty  and  the  de- 
mand tor  a  discount  in  this  particular  case. 
There  Is  no  error  of  law  in  the  finding  that 
the  sale  of  the  Santa  Cruz  bonds  was  induc- 
ed by  actionable  fraud. 

It  is  said  that  there  is  no  evidence  tliat 
Coffin  ft  Stanton  knew,  or  had  reason  to  be- 
lieve, that  there  would  be  trouble  over  the 
bonds.  While  there  is  no  direct  evidence  of 
the  fHct,  there  Is  an  abundance  from  which 
the  inference  might  be  drawn.  The  city  had 
no  authority  to  sell,  except  for  cash.  Coffin 
ft  Stanton  took  the  bonds  on  credit  In  the 
hands  of  one  not  a  bona  fide  holder  for  value, 
these  facts  Invalidated  the  bonds.  Walte  v. 
Santa  Cruz,  184  U.  S.  302,  22  Sup.  Ct  827, 
46  L.  Ed.  552.  So  far  from  having,  as  the 
receiver  claims,  an  unimpeachable  title,  it 
appears  that  the  titie  of  Coffin  ft  Stanton  was 
worthless  as  between  them  and  the  maker 
of  the  bonds.  They  were  men  of  large  ex- 
peiience  in  these  matters;  and,  when  they 
disposed  of  property  to  which  they  had  so 
imperfect  a  title,  it  Is  morally  certain  tliat 
they  knew  litigation  was  likely  to  follow. 
In  any  event  such  a  fitct  might  be  Inferred 
from  the  evidence. 

2.  Because  of  this  fraud,  the  Wallaces 
claim  to  exercise  an  equitable  right  of  re- 
scission. It  is  objected  that  this  cannot  be 
done  because  they  have  kept-  the  bonds  re- 
ceived by  them  as  a  part  of  the  repudiated 
transaction.  While  by  the  strict  eommon- 
law  rule  one  could  not  rescind  save  by  put- 
ting the  other  party  in  statu  quo,  the  theory 
has  been  much  broken  in  upon  since  the  dis- 
tinction between  legal  and  equitable  reUef 
has  come  to  be  largely  disregarded;  and  the 
rule  nofT  In  this  Jurisdiction  Is  that  the  re- 
scinding party  is  only  required  "to  do  what 
equitably  he  ought  to  da"  Mead  v.  Welch, 
67  N.  H.  341,  342,  89  Att.  970;  Thorpe  v. 
Packard.  73  N.  H.  235,  60  AtL  432.  See. 
also,  Sipola  T.  Wlnshlp,  74  N.  H.  240,  66 
Ati.  962. 

In  view  of  the  fact  that  the  Wallaces  have 
made  a  substantial  loss  in  the  transaction, 
even  after  retaining  the  bonds,  it  seems  plain 
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that  eqaity  would  not  require  that  the  bonds 
or  their  proceeds  be  given  up.  This  con- 
clusion Is  combatted  upon  the  ground  that 
in  this  sale  the  Wallaces  were  themselves 
guilty  of  gross  fraud.  The  finding  to  the 
contrary  Is  attacked  as  not  being  supported 
by  the  evidence.  The  claim  Is  that  It  con- 
clusively appears  that  the  Wallaces  deceived 
Coffin  &  Stanton  as  to  the  value  of  the  stock 
here  In  litigation.  The  only  evidence  of 
this  is  the  fact  that  the  stock  was  sold  for 
much  more  than  it  was  worth.  However  per- 
suasive this  may  be  in  favor  of  the  result 
claimed,  it  certainly  Is  not  conclusive.  The 
conclusion  rests  npon  inference  alone;  and, 
where  inferences  are  to  be  drawn,  the  ques- 
tion is  one  of  fact  unless  one  conclusion  is 
certain  and  uncontrovertible.  Lyman  v.  Rail- 
road, 66  N.  H.  200,  20  Atl.  976,  U  L.  B.  A. 
364. 

[2]  8.  It  is  next  claimed  tliat  the  right  to 
rescind  is  barred  by  the  statute  of  limita- 
tions, or  by  laches.  The  right  accrued  near- 
ly 20  years  ago  and  would  be  barred  at  the 
same  time  as  other  suits  for  the  same  wrong 
would  be;  that  Is,  in  six  years.  But  the 
statute  runs  only  in  favor  of  those  who  are 
within  the  state. 

"If  the  defendant  in  a  personal  action  was 
abeent  from  and  residing  out  of  the  state  at 
the  time  the  cause  of  action  accrued,  or  after- 
ward, the  time  of  such  absence  shall  be  exclud- 
ed in  computing  the  time  limited  for  bringing 
the  action.^'    P.  S.  c.  217,  S  8. 

The  defense  of  the  statute  is  here  set  up 
in  the  Interest  of  the  estate  of  CofUn  &  Stan- 
ton; and,  as  neither  they  nor  their  repre- 
sentative have  been  In  the  state  until  the  ap- 
pearance of  the  receiver  In  this  litigation,  it 
follows  that  they  cannot  claim  the  benefit 
of  the  statute.  Quarles  v.  Bickford,  61  N. 
H.  426,  13  Atl.  642;  Howard  v.  Fletcher,  69 
N.  H.  151. 

Upon  the  question  of  laches  there  is  no 
specific  finding  by  the  trial  court.  None  was 
requested  by  either  party;  the  receiver  rely- 
ing upon  his  general  exception  to  the  order 
made  upon  the  facts  found. 

[3]  Whether  delay  in  asserting  an  equita- 
ble claim  is  unreasonable  Is  a  question  of 
fact  Alden  v.  Gibson,  63  N.  H.  12;  Ashuel- 
ot  B.  B.  V.  Elliot,  62  N.  H.  387,  400. 

"When  a  suit  is  brought  within  the  time  fixed 
by  the  analogous  statute,  the  burden  is  on  the 
defendant  to  show,  either  from  the  face  of  the 
bill  or  by  his  answer,  that  extraordinary .  cir- 
cumstances exist  which  require  the  application 
of  the  doctrine  of  laches."  Kelley  v.  Boettcher, 
85  Fed.  55,  62,  29  C.  0.  A.  14,  21 ;  5  Pom. 
Bq.  Jur.  {  20. 

As  the  matter  is  one  of  defense,  the  case 
stands  as  It  would  upon  an  affirmative  find- 
ing that  there  was  no  unreasonable  delay. 
The  receiver  can  take  nothing  by  the  objec- 
tion here,  unless  his  position  is  conclusively 
established  by  the  pleadings  or  the  evidence. 

[4]  In  one  sense  there  has  been  a  long  de- 
lay, but  in  the  legal  sense  there  has  been 
none.  The  delay  referred  to  in  the  rule  on 
the  subject  consists  of  a  failure  to  assert  a 


right  when  one  has  the  x>ower  to  do  so.  But 
In  this  case  there  has  been  no  opportunity  for 
these  citizens  of  this  state  to  assert  their 
rights  in  the  local  forum  until  this  time. 
It  is  true  that  they  might  have  gone  to  New 
Tork  and  litigated  the  question  against  the 
representatives  of  Coffin  &  Stanton  there; 
but  that  Is  more  than  the  law  requires,  cer- 
tainly In  ordinary  cases.  If  there  might  be 
cases  where  on  account  of  changing  circum- 
stances such  extreme  vigilance  would  be  de- 
manded, this  Is  not  one  of  them.  It  is  found 
that  there  has  been  no  change  here.  All 
things  remain  as  they  were  when  the  sale 
was  made.  Under  such  circumstances,  it 
may  not  be  unreasonable  for  the  Injured  par- 
ty to  wait  until  there  Is  opportunity  to  pur- 
sue his  equitable  remedy  in  the  courts  of  his 
own  state.  Any  other  conclusion  would  be 
out  of  harmony  with  the  declared  policy  of 
the  state  as  to  the  limitation  of  personal 
actions  against  nonresidents. 

[S]  4.  The  claim  that  the  proceeding  Is 
collusive,  as  between  the  plaintiff  and  the 
Wallaces,  Is  based  upon  the  facts  that  one  of 
the  Wallaces  was  president  of  the  Belting 
Company,  that  they  have  at  times  been  rep- 
resented by  the  same  counsel,  that  the  com- 
pany has  from  time  to  time  acted  upon  the 
Wallaces'  request,  or  order,  In  its  dealings 
as  to  this  stock  with  Prince  ft  Co.,  and  that 
after  the  Wallaces  filed  their  original  answer 
the  plaintiff  adopted  it  as  a  part  of  its  b'.ll. 
However  significant  these  facts  may  be,  they 
still  fall  short  of  concluding  the  matter. 
Inferences  must  be  drawn  from  them  in  or- 
der to  make  out  the  defense  alleged.  It 
may  be  that  In  spite  of  all  these  facts  the  com- 
pany acted  of  Its  own  volition  In  filing  the 
bill,  and  that  the  affidavit  of  noncoUuslon 
states  the  truth.  Upon  this  issue,  as  upon 
others  heretofore  considered,  the  receiver's 
difficulty  is  that  at  the  most  he  had  a  good 
case  on  the  evidence.  It  was  incumbent  on 
him  to  procure  from  the  trier  of  facts  find- 
ings In  accordance  with  the  claims  set  up. 
Having  failed  in  this,  he  has  no  farther  re- 
course along  this  line. 

[6]  5.  Finally,  it  is  argued  that  upon  the 
pleadings  and  facts  the  bill  cannot  be  main- 
tained. At  times  the  receiver  appears  ta 
rely  upon  the  pleadings  as  determinative  of 
this  question,  and  at  other  times  upon  the 
evidence  reported  and  the  facts  found.  It 
can  hardly  be  necessary  to  say  that  the  lat- 
ter position  is  the  correct  one  in  this  Juris- 
diction. There  was  a  controversy  between 
some  of  these  defendants.  It  has  been  fully 
and  nnderstandingly  tried.  All  parties  in 
interest  have  appeared  and  been  fully  heard. 
In  this  state  of  the  case,  It  Is  wholly  Immate- 
rial whether  the  pleadings  are  or  are  not 
technically  correct  If  they  are  not,  they 
can  now  be  made  so. 

[7]  It  Is  difficult  to  understand  wherein 
there  is  any  defect  In  the  jurisdiction  of  the 
court  to  try  this  controversy.    It  is  not  a 
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case  presenttns  a  claim  of  title  on  one  side 
and  of  damages  to  be  satisfied  out  of  the 
property  on  the  other.  Tbere  Is  a  claim  of 
such  damages  made,  but  the  finding  that  the 
Wallaces  hare  title  Is  not  based  upon  It 
Their  title  Is  found  to  rest  upon  a  rescission 
which  they  had  the  right  to  elect  because  of 
fraud.  The  Issue  of  damages  was  here  In- 
volved only  so  far  as  It  was  necessary  to 
prove  the  fact  as  a  basis  for  the  exercise  of 
the  right  to  rescind.  Both  parties  claim  to 
own  the  stock,  and  are  therefore  properly  im- 
pleaded by  the  disinterested  corporation 
which  issued  the  stock  and  is  liable  for  the 
accrued  dividends  to  whoever  Is  legally  enti- 
tled thereto. 

It  is  said  that  the  bill  was  originally  sus- 
tained upon  the  allegation  that  Prince  &  Co. 
wrongfully  held  the  stock  (Page  Belting  Ga 
V.  Prince,  T4  N.  H.  262,  67  AtL  401),  and  that 
as  this  allegation  was  false  the  bill  should 
be  dismissed.  But  the  demurrer  was  not 
overruled  upon  this  ground  alone.  At  that 
time  both  Prince  &  Co.  and  the  Wallaces  had 
made  demand  upon  the  corporation  for  the 
dividends.    The  conclusion  was  that: 

"Since  the  defendants  respectively  made  two 
distinct  and  inconsistent  claims  to  the  divi- 
dends, neither  of  which  appears  to  l>e  frivolous. 
manilest  justice  and  equity  reqnire  that  they 
should  litigate  the  matter  between  them  for  the 

Srotection  of  the  plaintiff,  who  ia  merely  an  in- 
ifferent  stakehoider."     74  N.  H.  265,  67  AtL 
403. 

Moreover,  since  the  demurrer  was  over- 
ruled, another  claimant  has  appeared  and 
been  allowed  to  set  up  his  alleged  tllie  to  the 
stock. 

Nor  Is  it  certain,  as  claimed,  that  payment 
of  the  dividends  to  Prince  &  Co.  would  have 
discharged  the  liability  of  the  plaintiff.  It 
had  been  notified  of  the  Wallaces'  claim  to 
the  dividends,  as  owners  of  the  stock.  The 
matter  was  then  in  dispute  between  the  par- 
ties, and  the  stakeholder  was  entitled  to  the 
protection  which  this  proceeding  affords  to  it. 

[I]  Of  no  more  controlling  importance  is 
the  claim  next  made  by  the  receiver  that  the 
amended  bill  shows  that  the  plaintiff  had  no 
doubt  of  its  right  to  pay  the  dividends  to  the 
Wallaces.  It  may  have  believed  that  one 
party  had  title  and  yet  be  entitled  to  the 
protection  of  a  decree  against  the  claim  set 
np  by  the  other  party.  The  question  was  not 
whether  the  plaintiff  believed  Prince  was 
right,  or  the  Wallaces  were  right,  or  wheth- 
er it  had  no  opinion  on  the  matter.  As  point- 
ed out  in  the  former  decision,  the  important 
fact  is  that  conflicting  claims  are  made  and 
that  It  does  not  appear  that  the  claims  are 
frivolous.  Farley  v.  Blood,  30  N.  H.  354; 
5  Pom.  Eq.  Jur.  i  40,  note  8.  If  the  plain- 
tiff erred  In  alleging  that  one  party  had  title 
Instead  of  merely  stating  that  both  claimed 
title,  the  error  misled  no  one.  But  the  ques- 
tion is  not  an  open  one.  This  allegation  was 
In  the  bill  when  it  was  considered  upon  de- 
mnrrer  and  was  not  deemed  of  vital  impor- 
tance.   While  it  is  true  that  the  receiver  was 


not  a  party  when  the  former  decision  was 
announced,  yet  that  opinion  stands  like  kny 
other  recent  declaration  of  the  law  upon  the 
subject 

A  part  of  the  receiver's  argument  on  this 
question  appears  to  be  based  upon  the  as- 
sumption that  the  amended  answer  of  the 
Wallaces  was  made  a  part  of  the  bilL  The 
record  does  not  show  this.  The  original  an- 
swer was  adopted  as  a  part  of  the  complain- 
ant's allegations,  bat  the  company  took  no 
such  action  after  the  amended  answer  was 
filed.  The  motion  that  allegations  of  facts 
set  out  In  the  answer  be  added  to  the  bill 
was  made  in  1906,  four  years  lietore  the 
amended  answer  was  filed.  The  bill,  as 
amended  by  the  addition  of  the  original  an- 
swer of  the  Wallaces,  has  not  been  changed 
In  any  respect  since  the  demurrer  of  Prince 
&  Co.  was  overruled. 

[I]  The  receiver  also  urges  that  there  ia 
no  jurisdiction  over  him.  But  he  can  take 
nothing  by  the  mistaken  impression  (if  he 
had  it)  that  he  could  come  into  this  jurisdic- 
tion and  interpose  technical  objections,  and 
at  the  same  time  escape  being  subject  to  the 
jurisdiction  according  to  the  usual  course  of 
procedure  here.  At  his  own  request  he  was 
permitted  to  intervene,  to  become  a  party  to 
this  suit,  and  to  claim  the  stock  and  divi- 
dends. At  that  time  Prince  &  Co.  bad  dis- 
claimed any  beneficial  interest  In  the  stock, 
and  the  case  was  in  order  for  trial  between 
the  real  claimants  of  title,  the  receiver  on 
one  side  and  the  Wallaces  on  the  other.  The 
receiver's  motion  for  leave  to  appear  and 
litigate  his  claim  of  title,  and  the  order 
granting  the  motion,  had  precisely  the  same 
effect  upon  the  litigation  as  an  allegation  of 
his  claim  in  the  original  bill  and  his  appear- 
ance and  answer  thereto  would  have  had. 

After  the  decision  ui>on  the  demurrer,  fhe 
case  was  in  order  for  a  trial  between  Prince, 
claiming  title  as  trustee  under  the  pledge 
contract,  and  the  Wallaces,  claiming  an  ab- 
solute title  to  the  stock.  The  receiver  was 
not  a  party  to  the  proceeding.  There  had 
been  no  attempt  to  make  him  a  party  or  to 
secure  a  judgment  which  would  bind  him. 
If  he  had  refrained  from  taking  part  in  the 
litigation,  his  rights  would  not  have  been 
concluded  by  what  was  done  In  this  suit; 
but,  when  he  intervened  as  «  party  to  the 
suit,  his  situation  was  changed.  Assuming 
that  he  may  be  correct  In  his  contention  that 
his  submission  to  the  jurisdiction  was  at  first 
"temporary,"  the  questions  he  then  sought 
to  raise  were  properly  decided  against  him. 
His  demurrer  goes  upon  two  grounds.  Q%e 
first,  that  the  bill  as  amended  could  not  be 
maintained,  had  already  been  decided  ad- 
versely to  him.  The  second,  that  the  Wal- 
laces claimed  damages  only.  Is  contrary  to 
the  fact,  and  the  case  is  disposed  of  without 
considering  that  aspect  of  the  contention. 

If  the  receiver's  i>osition,  that  jurisdiction 
to  render  a  judgment  against  him  was  lack- 
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tng,  had  been  well  taken  in  the  first  Instance, 
it  could  not  now  be  insisted  npon.  If  he 
conld  at  the  same  time  become  a  party  so  far 
as  to  defeat  the  bill,  and  yet  not  a  party  so 
as  to  be  compelled  to  litigate  his  claim,  he 
did  not  undertake  such  a  course.  When  his 
demurrer  was  orerniled  he  did  not  rely  up- 
«n  his  exception  to  the  ruling.  He  then  set 
up  his  claim  of  title  and  proceeded  to  liti- 
■gate  the  same.  As  before  pointed  out,  this 
tkad  the  same  efFect  npon  the  proceedings  as 
-would  hare  resulted  from  his  being  a  party 
whose  claim  was  set  up  in  the  bill  and  over 
«rhom  the  court  had  complete  Jurisdiction. 

His  farther  contention,  that  he  did  not 
discover  the  alleged  defldendea  in  the  clue 
until  during  the  progress  of  the  trial,  does 
not  alter  the  situation.  He  did  not  then  elect 
to  withdraw  from  his  contest  on  the  facts 
and  ask  the  court  to  relieve  him  from  the 
effects  of  what  he  had  done.  On  the  con- 
trary, he  continued  to  participate  in  the  trial 
tm  tibe  only  opponent  of  the  Wallaces.  He 
introduced  evidence,  argued  and  submitted 
bis  case  on  the  facts,  and  is  bound  by  the  re- 
sult. If  the  trial  court  could  have  permitted 
Urn  to  withdraw  upon  the  ground  of  misap- 
prehension or  deception,  it  did  not  do  so. 
No  request  for  such  relief  was  made;  the 
only  suggestion  along  that  line  being  that  his 
demurrer  was  to  hare  the  same  effect  as 
though  filed  before  he  answered  to  the  mer- 
its. As  to  his  other  motions  and  exceptions, 
be  stands  like  any  party  over  whom  full  Ju- 
risdiction has  been  obtained. 

[10]  There  is  no  error  of  law  in  tbe  con- 
«lusion  reached  in  the  superior  court  that 
the  Wallaces  hare  title  to  the  stock  by  virtue 
«f  their  rescission  of  the  contract  by  which 
title  was  transferred  from  them  to  Coffin  k 
Stanton.  There  Is  noxoccasion  to  consider 
the  claim  that  they  have  a  lien  npon  fiie 
stock  by  virtue  of  a  later  transfer  thereof 
by  Coffin  &  Stanton  to  Prince  &  Co.,  as  se- 
curity for  an  obligation  undertaken  toward 
the  Wallaces.  The  rescission  of  the  original 
sale  Inralidates  the  later  pledge  by  the  ren- 
dee  and  renders  the  facts  as  to  that  transac- 
tion, and  the  possible  rights  growing  out  of 
it,  wholly  ImmateriaL 

Eixceptlons  overruled.    All  concurred. 

<M4  Md.  IB)        • 
PATTERSON  et  al.  v.  MAYOR  A  OITT 
COUNCIL  OF  BALTIMORE:  et  aL 
(No.  24.) 

<Conrt  of  Appeals  of  Maryland.    June  25, 1914. 

Motion  for  Reargument  and  Modification 

Denied  Oct  7,  1914.) 

1.  MUNIOIPAt  COBPOBATIONS  (i  278*)— OPEN- 
ING Stbbkts — Assessments— Establishing 
Obade. 

Before  property  can  be  assessed  for  the 
opening  of  a  street,  its  grade  must  be  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  734-738.  744;  Dec. 
Dig.  i  278.»] 


2.  Bhivent  DouAnr  (|  288*)  —  Opening 
Stbeets— Appeal  fbok  Awabd  and  Assesb- 
iiknt— commissionebs  as  witnesses. 

Under  Acts  1912,  c.  32,  |  1.  amending 
Code  Pub.  Loc.  Laws,  art  4,  {  179,  providinK 
that,  on  api>eal  from  the  award  of  damages  and 
assessment  of  benefits  by  the  commissionei*  for 
opening  streets  in  Baltimore,  the  court  "may 
require  the  commissioners  *  *  *  to  attend, 
and  may  examine  them,"  they  are  competent 
witnesses,  and  may  be  ezaminea  as  to  the  prin- 
ciples on  which  they  acted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Cent    Dig.   ii   614,   619;   658-660,  666. 

668,  669,    671,   673,   674,   687;    Dec.    Dig.    | 
238.*] 

S.  Ehinxnt  DoMAnr  ^  201*)  —  Ofbnino 
Stbxbts— Assessments  ano  Awaxds — Goh- 

SIDEBATION   OF  OTHEB   PBOCEBOINOS. 

In  assessing  benefits  and  awarding  dam- 
ages for  opening  a  street,  the  effect  on  the  prop- 
erty of  the  opening  of  another  street,  anthorised 
by  another  ordinance,  but  not  yet  carried  to 
completion,  may  not  be  considered;  the  pro- 
ceedings being  separate. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  540^1 ;   Dec.  Dig.  |  201.*] 

4.  Eminent  Domain  (J  238*)  —  Openino 
Stbbet  — Appeal  — QuEsnoRS  lo  CoKwa- 

SIONEBS. 

A  question  to  one  of  the  commissioners,  on 
appeal  from  the  award  and  assessment  by  the 
commissioners  for  opening  streets,  to  show  on 
what  his  award  was  baaed,  and  his  Judgment 
of  the  value  of  one  of  the  lots  into  whicb  prop- 
erty was  cut  by  the  opening  of  the  street;  la 
proper. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §1  614,  619,  668-660,  666.  868, 

669,  671,  673,  674,  687;   Dec.  Dig.  i  238.*} 

5.  Eminent  Domain  (|  238*)— Afpeai.  fbou 
Awabd— Witnesses— QtrALUTOATioN  —  Ev- 

IDGNOE  TO   ESTABLISa. 

A  question  to  a  witness,  on  appeal  from 
the  award  and  assessment  by  the  commissioners 
for  opening  streets,  designed  to  establish  bis 
qualification  to  testify  to  the  value  of  the  prop- 
erty, should  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {$  614,  619,  658-660,  666.  068. 
669,  671,  673,  674,  687;   Dec.  Dig.  |  238.* J 

6.  Eminent  Domain  (d  96*)— Opening  Stbeet 
— Damages. 

The  award  of  damages  for  opening  a  street 
through  one's  land  should  include  not  only  the 
market  value  of  the  land  taken,  but  an  allow- 
ance for  any  injury  to  the  remainder  of  tiie 
tract 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  245-249;  Dec.  Dig.  i  96.*1 

7.  Eminent  Domain  ({  239*)— View  bt  Just. 

As  to  the  value  of  the  property  and  the 
damage  by  the  opening  of  a  street,  the  jury  sent 
by  the  court  on  appeal  from  tbe  award  hy  the 
commissioners  for  opening  streets,  under  the 
power  contained  in  Acts  l9l2,  c.  32,  1 1,  amend- 
ing Code  Pub.  Loc.  Laws,  art  4,  {  179,  to  view 
the  property  condemned  may  consider  not  only 
the  evidence  introduced,  but  the  effect  on  them 
of  their  view. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  615-«20,  675,  676,  678. 
680;    Dec  Dig.  i  239.*] 

Appeal  from  Baltimore  Cl^  Conrt;  H. 
Arthur  Stump,  Judge. 

"To  be  officially  reported." 

Proceedings  for  the  opening  of  a  street 
in  the  city  of  Baltimore.  From  tbe  assess- 
ment of  damages  and  benefits  by  tbe  com- 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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missloners  for  opening  streets,  Laura  Patter- 
son and  anotber,  property  owners,  appealed 
to  the  Baltimore  city  court,  and  from  Its 
rulings  again  appeaL  Berersed,  and  new 
trial  awarded. 

Argued  before  BOTl),  0.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE.  JJ. 

Arthur  W.  Machen,  Jr.,  of  Baltimore,  for 
appellants.  Robert  F.  Leach,  Jr.,  of  Balti- 
more (S.  S.  Field,  City  Solicitor,  of  Balti- 
more, on  the  brief),  for  appellees. 

BURKE,  J.  City  Ordinance  No.  109,  ap- 
proved May  27,  1912,  authorized  the  opening 
of  Adams  street  from  the  west  side  of  Home- 
wood  avenue  to  the  south  side  of  Twenty- 
Fifth  street  It  provided  for  the  opening 
of  the  street  "to  the  south  side  of  Twenty- 
Fifth  street  100  feet  wide  as  now  In  process 
of  widening."  The  opening  of  Twenty-Fifth 
street  had  been  authorized  by  an  ordinance 
approved  "December  9, 1909. 

The  appellants  are  the  owners  in  fee  of  a 
tract  of  land  which  extends  northerly  and 
easterly  from  Walbert  avenue.  For  a  clear 
understanding  of  the  situation  of  the  several 
streets  and  the  location  of  the  appellants' 
property  with  reference  thereto,  a  diagram 
is  here  inserted. 


The  portion  of  the  appellants'  land  actu- 
ally taken  for  the  bed  street  is  designated 
upon  the  diagram  as  lot  Z2,  and  the  adjoin- 
ing lots  as  lots  41  and  102.  By  the  return 
of  the  commissioners  for  opening  streets  the 
appellants  were  awarded  $1,174.50  for  the  lot 
actually  taken,  and  were  assessed  $1J.68  as 
benefits — $6.50  less  than  the  damage.  Lot 
41  was  assessed  $724  for  benefits,  and  lot 
102  $444.  A  petition  for  a  review  of  the 
award  and  assessment  was  filed  in  the  Balti- 
more dty  court,  where  a  trial  was  had  upon 
tlie  questions  involved.  The  trial  resulted 
in  an  InqulslUon  which  fixed  the  damages  at 
91,174.50  and  the  benefits  at  the  same  figure. 
This  appeal  was  taken   by   the  appellants 


from  the  rulings  of  the  lower  court  made 
dntlng  the  progress  of  the  trial.  The  main 
questions  in  the  case  are:  (1)  The  effect  of 
the  failure  of  the  dty  to  establish  the  grade 
of  Adams  street  before  making  the  award 
and  assessment;  (2)  the  competency  of  the 
present  and  prior  commissioners  for  opening 
streets  as  witnesses;  (3)  the  admissibility  in 
this  case  of  the  ordinance  and  proceedings 
for  the  opening  of  Twenty-Fifth  street 

There  are  some  subsidiary  questions  pre- 
sented upon  the  rulings  upon  the  evidence 
and  prayers  which  will  be  considered  later. 

[1]  As  to  the  first  question:  The  grade  of 
Adams  street  has  never  been  established.  It 
was  decided  in  the  recent  case  of  the  Mayor 
&  City  Council  v.  Johnson,  91  Atl.  156,  Jan- 
uary term,  1914,  that  the  dty  cannot  law- 
fully assess  benefits  against  abutting  prop- 
erty until  the  grade  of  the  prcvosed  street 
shall  have  first  been  established.  In  that 
case  Judge  Pattlson,  speaking  for  the  court, 
said: 

"When  a  public  street  or  highway  is  to  be 
opened,  and  land  is  to  be  condemned  for  the 
b«d  of  the  street  or  highway,  it  is  but  fair  and 
equitable  that  the  grade  of  such  street  or  high- 
way should  first  be  estoblished,  in  order  that 
those  who  are  to  determine  the  benefits,  if 
any,  that  the  opening  of  such  street  or  highr 
way  will  be  to  the  abuttinx  lands  may  estimate 
the  necessary  costs  of  placing  such  abutting 
lands  in  a  condition  to  receive  the  advantag:e8 
of  the  sti'eet  or  highway  as  opened  and  graded ; 
and  the  grade  so  established  should  Jbe  the  one, 
BO  far  as  it  can  then  be  dptermined  aft'>r  a 
proper  consideration  of  the  rights  and  interests 
of  the  adjacent  landowners,  that  for  all  times 
will  best  subserve  the  public  interest  and  con- 
venience. Not  to  establish  a  grade  at  the  time 
when  the  street  is  open,  but  at  such  time  to 
assess  the  benefits  without  regard  to  the  costs 
and  expenses  to  which  the  adjacent  landowners 
may  be  subjected  in  cutting  or  filling  their 
lands  80  as  to  enable  them  to  receive  the  ad- 
vantages of  the  road  so  opened,  would,  we 
think,  be  unfair  and  inequitable  to  them.  The 
grade  of  the  street  is  so  materialW  involved  In 
ascertaining  the  amount  of  benefits  to  be  as- 
sessed against  the  abutting  lands  that  it  is  right 
and  proper,  in  our  opinion,  that  a  permanent 
grade,  and  not  a  tentative  one,  sach  as  is  here 
referred  to  by  the  city  engineer,  should  be  es- 
tablished before  the  city  should  be  permitted  to 
assess  benefits  to  abutting  lands,  caused  by  the 
opening  of  such  street  or  highway." 

Under  the  authority  of  that  case  there  was 
reversible  error  in  refusing  the  appellants' 
sixth  prayer,  which  asserted  that  there  was 
no  evidence  legally  sufficient  to  Justify  an  as- 
sessment of  benefits  against  lot  No.  41,  and 
in  refusing  their  seventh  prayer,  which,  for 
the  same  reason,  declared  that  there  could 
be  no  assessment  for  benefits  against  lot  102. 
The  eighth  prayer,  for  the  same  reason, 
should  have  been  granted. 

[2]  Under  section  170  Code  Pub.  Loc.  Laws, 
art  4,  of  the  Acts  of  1912,  c.  32,  {  1,  the 
commissioners  for  opealng  streets  were  ccmt- 
petent  witnesses  in  the  case.  That  section 
provided  that,  upon  the  appeal  from  the 
award  and  assessment,  the  court  "may  re- 
quire the  said  commissionera,  their  derk, 
surveyor,  or  other  agents  and  servants,  or 
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any  of  them,  and  all  snch  other  persons  as 
the  court  may  deem  necessary,  to  attend,  and 
examine  them  on  oath  or  afflnnation,"  etc 
The  city,  In  condemning  and  opening 
Adams  street,  was  exercising  through  the 
cononlssloners  for  opening  streets  the  power 
of  eminent  domain,  and  In  Consolidated  Gas 
Co.  V.  Baltimore  City,  105  Md.  43,  65  Aa  628, 
121  Am.  St.  Rep.  553,  the  court  said  that: 

"Ever  since  tlie  case  of  Tidewater  Canal  Co. 
V.  Archer,  9  Gill  &  J.  479,  the  practice  In 
Maryland  has  allowed  the  examination  of  ju- 
rors, who  aisn  the  inquisition  as  witnesses,  on 
return  of  such  inquisition  for  confirmation,  'up- 
on all  subjects  whatever  relating  to  the  con- 
troversy, aa  fully  as  any  other  persons  who 
might  be  sworn  as  witnesses  in  the  cause,  that 
they  may  be  examined  as  to  the  grounds  and 
motives  for  their  finding,  in  order  to  ascertain 
whether,  in  coming  to  their  conclusions,  they 
had  not  mistaken  facts  as  well  as  the  law.' 

This  proceeding  Is  analogous  to  the  old 
proceeding  by  condemnation,  and  It  la  prop- 
er that  the  persons  who  made  the  award^nd 
assessment  should  be  required  to  state  the 
principle  upon  which  they  acted. 

[3]  We  are  of  opinion  that  the  questions  of 
the  opening  of  Twenty-Fifth  street  and  thdr 
effect  upon  the  appellants'  property  should 
not  be  Injected  into  this  case.  That  was  a 
separate  and  Independent  proceeding,  and  it 
may  never  be  carried  to  completion.  If  it 
should  be,  all  grievances  which  the  land- 
owners may  have  against  the  action  of  the 
commlssloBers  may  t>e  remedied  by  an  appeal 
to  the  court.  Such  questions  are  not  properly 
open  for  determination  in  this  case. 

The  record  presents  20  bills  of  exceptions 
taken  to  the  rulings  of  the  court  on  evidence. 
It  results  from  the  views  we  have  expressed 
that  there  was  no  error  in  the  ruling  em- 
braced in  the  first,  second,  and  third  excep- 
tions, which  relate  to  the  refusal  of  the  court 
to  admit  In  evidence  the  ordinance  for  the 
opening  of  Twenty -Fifth  street;  the  record 
of  proceedings  in  the  opening  of  that  street ; 
and  testimony  as  to  the  establishment  of  the 
grade  of  that  street 

[4,  6]  There  was  error  in  the  rulings  In  the 
fourth  and  fifth  exceptions.  The  question 
asked  Mr.  Grannan,  one  of  the  commissioners 
for  opening  streets,  to  show  upon  what  his 
award  of  damages  was  based,  and  his  judg- 
ment of  the  value  of  lot  Z2,  should  have  been 
answered.  The  question  set  out  in  the  sixth 
exception  has  reference  to  the  opening  of 
Twenty-Fifth  street,  and  we  find  no  error 
in  that  ruling.  Mr.  Budnltz  should  have  been 
allowed  to  answer  the  question  embraced 
In  the  seventh  and  eighth  exceptions,  and  the 
questions  propounded  to  John  L.  Sandford 
in  the  ninth  and  tenth  exceptions  were  llke- 
TVlse  proper,  and  he  should  have  been  per- 
mitted to  answer  them.  They  were  designed 
to  establish  the  qualification  of  Mr.  Sanford 
to  testify  to  the  value  of  the  property.  Had 
the  answers  to  these  questions  established  his 
qualification  to  speak  as  to  values,  he  should 
have  been  permitted  to  answer  the  questions 


embraced  In  the  eleventh  exception.  But,  as 
we  do  not  know  whether  or  not  he  was  qual- 
ified, we  cannot  pronounce  that  ruling  errone- 
ous. The  same  observation,  for  the  same  rea- 
son applies  to  the  twelfth  exception. 

The  evidence  proposed  to  be  offered  in  the 
thirteenth  exception  was  whether  certain  pro- 
ceedings which, had  been  taken  for  the  open- 
ing of  Twenty-Fifth  street  would  affect  the 
saleable  value  of  lot  ZA.  The  court  refused 
to  admit  this  evidence,  and,  for  the  reason 
above  stated,  there  was  no  error  in  the  ruling. 
The  question  propounded  in  the  seventeenth 
exception  related  to  the  pending  proceeding 
for  the  opening  of  Twenty-Fifth  street,  and 
the  ruling  was  correct  Inasmuch  as  the  city 
could  not  make  an  award  and  assessment  of 
benefits  until  the  grade  of  Adams  street  bad 
first  been  established,  the  evidence  proposed 
to  be  introduced  in  the  nineteenth  and  twen- 
tieth exceptions  to  show  the  effect  on  the 
value  of  the  lots  by  reason  of  the  failure  of 
the  city  to  establish  the  grade  was  wholly 
ImmaterlaL  The  evidence  proposed  to  be 
offered  In  the  fourteenth,  fifteenth,  slxteentli. 
and  eighteenth  exceptions  had  a  tendency  to 
enlighten  the  jury  upon  the  question  of  dam- 
age. The  court  should  be  careful  to  see  that 
the  rights  of  the  property  owners  are  fully 
protected,  and  we  do  not  think  there  are 
any  well-founded  objections  to  these  ques- 
tions. 

[6]  There  remains  for  consideratioa  the 
rulings  of  the  court  on  the  prayers.  The 
sixth,  seventh,  and  eighth  prayers  we  have 
already  passed  upon.  The  appellants  sub- 
mitted 15  prayers.  Their  first  and  second 
were  granted  as  offered.  Their  third,  fourth, 
fifth,  twelfth,  and  fourteenth  were  refused 
as  offered,  but  were  granted  with  modifica- 
tions by  the  court.  Their  other  prayers  were 
refused.  The  appellants  excepted  to  the  re- 
fusal of  their  prayers  as  offered  and  to  the 
modifications  made  by  the  court  Their  third 
and  twelfth  prayers  were  upon  the  subject 
of  "damages,"  and  are  here  transcribed: 

(3)  In  estimating  the  damages  to  be  paid  for 
condemnation  of  property,  the  jury  must  include 
in  their  award  of  damages  not  merely  the  mar- 
ket value  of  the  land  actually  to  be  taken,  but 
also  a  due  allowance  of  damages  for  injury  to 
the  remaining  land  owned  by  the  appellants, 
Laura  Patterson  and  Sidney  T.  Dyer,  if  the 
jury  shall  find  that  any  such  injury  will  be 
caused. 

(12)  If  the  jury  find  that  Laura  Patterson 
and  Sidney  T.  Dyer  are  the  owners  of  the 
ground  binding  on  the  southernmost  side  of 
Twenty-Fifth  street  as  proposed  to  be  opened 
in  the  proceedings  now  pending  for  that  pur- 
pose, and  bounded  northwardly  by  Twenty-Fifth 
street  and  souttiwardly  by  Walbert  avenue  and 
the  dividing  line  between  the  land  known  as 
tbe  Patterson  Cold  Stream  property  and  the 
land  known  as  the  Walbert  property,  and  if  the 
jury  further  find  that  the  opening  of  Adams 
street  as  proposed  in  this  proceeding  will  be 
injurious  to  the  petitioners,  Laura  Patterson 
and  Sidney  T.  Dyer,  in  an  amount  greater  than 
the  present  market  value  of  the  ground  con- 
tained in  lot  No.  Z2,  shown  on  the  plat  mark- 
ed A  and  B  in  evidence,  then  the  Jury,  in  a»- 
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certaining  the  damages  to  be  paid  to  said  peti- 
tioners, are  not  confined  to  the  market  value 
of  the  ground  contained  in  said  lot  No.  Z2,  but 
they  may  and  should  award  to  the  said  petition- 
ers as  damages  such  sum  of  money  as  will  fully 
compensate  for  all  the  injury  which  the  jury 
shall  so  find  will  so  be  done  to  them  by  the 
opening  of  said  Adams  street  as  proposed  in  the 
present  proceedings. 

Tbeae  prayers,  as  oCTered,  ahould  have  been 
granted,  as  they  stated  the  correct  rule  of 
damage. 

[7]  Under  the  power  contained  in  section 
179  of  the  Acts  of  1012,  c.  32,  the  court  sent 
the  jury  of  inquest  to  view  the  land  con- 
demned. There  is  a  broad  distinction  be- 
tween the  nature  and  effect  of  a  view  of  the 
premises  by  a  Jury  in  a  condemnation  case 
and  that  of  an  ordinary  action  at  law.  In 
the  first  class  of  cases  the  Jury  is  not  confined 
to  the  duties  and  limitations  which  the  prin- 
ciples of  the  common  law  impose  upon  a  com- 
mon-law Jury.  This  subject  has  been  fully 
treated  In  Tidewater  Canal  Co.  v.  Archer, 
supra.  While  we  are  not  to  be  iinderstood 
as  holding  that  all  the  principles  announced 
In  that  case  upon  the  subject  we  are  now  con- 
sidering ^re  applicable  to  this  case,  we  do 
hold  that  the  Jury  may  be  very  properly  In- 
fluenced as  to  the  value  of  the  property  and 
the  damage  that  would  be  done  by  the  open- 
ing of  the  proposed  street  by  their  view  of 
the  property. 

In  Kurrle  t.  Baltimore  City,  113  Md.  63, 
77  AO.  373,  the  court  said: 

"In  eminent  domain  proceedings,  tite  jary  goes 
upon  the  land  for  the  purpose  of  atcertainina 
it»  value,  and  their  view  should  have  more  ef- 
fect than  in  ordinary  cases  where  they  are 
generally  and  primarUy  permitted  to  go  to 
the  locus  in  quo  so  as  to  better  understand  and 
apply   the   evidence." 

The  effect  of  the  modifications  made  by 
the  court  to  the  appellants'  third  and  twelfth 
prayers  was  to  confine  the  Jury  to  the  evi- 
dence produced  at  the  trial,  and  to  shut  out 
from  their  consideration  the  effect  which 
the  view  of  the  property  may  have  had  upon 
their  minds.  In  this  the  court  fell  into  an 
error.  The  appellants  have  abandoned  their 
exception  to  the  refusal  of  their  fourteenth 
prayer  and  to  the  modification  thereto  made 
by  the  court,  and  they  do  not  Insist  upon 
their  fifteenth  prayer.. 

Their  fourth,  fifth,  and  thirteenth  prayers 
relate  to  "benefits."  As  the  question  of  bene- 
fits could  not  be  determined  under  the  cir- 
cumstances of  this  case,  there  was  no  error 
in  refusing  these  prayers,  and  they  should 
not  have  been  granted  as  modified.  The 
tenth  and  eleventh  prayers  have  reference  to 
the  opening  of  Twenty-Fifth  street,  and,  for 
the  reasons  already  stated,  were  properly  re- 
jected. 

The  record  contains  three  prayers  offered 
by  the  appellee.  The  first  was  modified  by 
the  court  and  granted  as  modified.  It  re- 
lated to  the  question  of  "benefits."  There 
was  a  special  exception  to  this  prayer,  which 


was  overruled  by  the  court  The  exception 
was  based  upon  the  ground  that  there  was 
no  legally  sufficient  evidence  to  show  that  the 
property  would  be  benefited.  It  results  from 
what  we  have  heretofore  said  that  the  excep- 
tions should  have  been  sustained  and  the 
prayer  refused.  We  find  no  error  In  grant- 
ing the  second  and  third  prayers  of  the  ap- 
pellee. 

What  we  have  said  disposes  of  all  the  ques- 
tions presented,  and  for  the  errors  pointed 
out  In  the  rulings  of  the  lower  court,  the 
case  must  be  remanded  for  a  new  trial. 

Rulings  reversed,  and  new  trial  awarded; 
the  appellee  to  pay  the  costs. 


(8S  Ooon.  628) 
WALSH  V.  CITY  OP  BRIDGEPORT. 

(Supreme  Court  of  Errors  of  Connecticut    Oct. 
8.  1914.) 

1.  Appeal  and  Ekbob  (S  724*)— Assiokiixnts 
OF  E}rbor — Findings. 

Where  the  allegations  of  a  complaint  and 
the  findings  of  fact  were  materially  different 
in  several  particulars,  assignments  of  error 
assuming  that  the  record  showed  that  the  al- 
legations of  the  complaiift  had  been  found  prov- 
en were  improper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  2997-3001,  3022;  Dec. 
Dig.  i  724.»1 

2.  MtTNICIPAI,  COBPOBATIONS   (|  199»)— FlBB- 

MEN—SAI.ABT— Deduction  fob   Sickness- 
Ordinances. 

Bridgeport  City  Ordinance  March  15,  1909, 
i  134,  provides  that  the  board  of  fire  commis- 
sioners may  continue,  In  their  discretion,  the 
salary  of  any  officer  or  member  of  the  five  de- 
partment who  shall  have  receive  any  injury 
while  in  the  performance  of  his  duty,  incapaci- 
tating him  from  performing  bis  usual  duties  in 
the  department.  Held,  that  such  provision  gives 
rise  to  a  conclusive  inference  that  firemen  wUl 
not  be  entitled  to  salary  during  absence  because 
of  incapacity  to  perform  their  duties  not  re- 
ceived while  in  the  performance  of  duty. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  646;  Dec.  Dig.  | 
199.»] 

3.  Municipal  Cobpobatiohs  ((  199*)— Fibs- 
men— Obdinance8—Bepeai/—Sai.abt. 

Bridgeport  City  Ordinance  March  15,  1909, 
f  134,  provides  for  the  regulation  of  the  fire 
department  of  the  city  by  a  board  of  fire  com- 
missioners, prescribes  the  manner  of  paying 
their  salaries,  and  declares  that  the  board  may 
continue  the  salary  of  a  member  of  the  depart- 
ment unable  to  perform  his  duties  by  reason 
of  incapacity  received  while  performing  the 
usual  duties  of  the  department.  In  April,  1910, 
the  city  adopted  an  ordinance  by  which  mem- 
l>er8  of  the  fire  department  were  divided  into 
three  classes,  section  2  of  which  provided  the 
yearly  salaries  of  each  grade,  but  made  no  ref- 
erence to  the  method  of  compensation,  the  time 
when  it  was  to  be  paid,  or  the  power  of  the 
commissioners  to  continue  the  salary  of  a  mem- 
ber when  incapacitated  from  service.  Held, 
that  such  later  ordinance  did  not  operate  as  an 
implied  repeal  of  the  former,  so  as  to  warrant 
payment  of  salary  to  a  fireman  while  absent 
from  duty  because  of  illness  not  contracted  in 
the  service  of  the  department 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  546;  Dee.  Dig.  | 
199.*] 


•Por  other  cases  ue  «une  topic  and  swUon  NUMBER  !■  Dec.  Die  A  Am.  Dig.  Key-No.  Bwiaa  ft  Rep'r  Index** 
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4.  Municipal  Cobpobations  (|  116*)— Obdi- 

NANCE — ImPLIBD   REPEAL. 

Where  a  later  ordinance  contains  no  re- 
pealing clause,  it  will  not  repeal  a  former  or- 
dinance unless  the  later  one  is  clearly  intended 
as  a  substitute  for  tiie  earlier,  or  there  is  an 
irreconcilable  conflict  between  them,  and  then 
only  so  far  as  the  inconsistency  extends. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  268-271 ;   Dec  Dig. 

5.  Municipal   Cobpobationb   (I   196*)— Fibe 
Depabtmint—Obdinances— Compensation 

OF  FiBE»ncN— "Salabt"— "Waom." 

The  word  "salary,"  as  used  in  a  city  ordi- 
nance prpTiding  for  the  compensation  of  Bremen, 
is  synonymous  with  "wages,"  though  the  word 
"salary"  is  sometime*  understood  to  relate  to 
compensation  for  official  or  other  services,  as 
distinguished  from  "wages,"  which  is  the  com- 
pensation for  labor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  546;    Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Salary,  Wages.] 

Appeal  from  City  Cbnrt  of  Bridgeport; 
trhomas  C.  Cougtalin,  Judge. 

Action  by  Ibomas  Walsh  against  the  City 
of  Bridgeport,  to  recover  money  alleged  to 
have  been  withheld  from  plaintiff's  salary 
as  a  fireman.  Judgment  for  defendant,  and 
plaintiff  api>eal8.    AfStmed. 

Hugh  J.  Lavery  and  I^awrence  8.  Flnkel- 
stone,  both  of  Bridgeport,  for  appellant 
John  S.  Pullman,  of  Bridgeport,  for  appellee 


BORABACK,  J.  This  Is  an  action  brought 
by  Thomas  Walsh,  a  fireman  of  the  city  of 
Bridgeport  The  plaintiff  alleges  tn  his  com- 
plaint that  there  is  a  certain  sum  of  money 
due  him  as  a  portion  of  his  salary  as  a  fire- 
man of  the  defendant  dty,  which  It,  through 
Its  board  of  fire  commissioners,  refused  to 
pay.  The  record  shows  that  this  case  was 
tried  In  the  city  court  of  Bridgeport  at  its 
March  term,  1914;  that  the  court,  having 
faeard  the  parties,  found  the  issues  for  the 
defendant,  and  It  was  adjudged  that  the  de- 
fendant recover  of  the  plaintiff  Its  costs. 
The  plaintiff  appealed,  and  the  parties  agreed 
to  a  finding  of  facts  In  the  case,  which  the 
trial  court  adopted. 

Upon  appeal  to  this  court  the  only  errors 
assigned  are: 

(1)  "That  the  court  erred  and  mistook  the 
law  in  ruling  that,  upon  the  allegations  of  the 
complaint  alleged  and  proved,  said  Thomas 
Walsh  was  not  a  salariM  public  officer  of  the 
city  of  Bridgeport." 

(2)  "That  the  court  erred  and  mistook  the 
law  in  ruling  that,  upon  the  allegations  of  the 
complaint  alleged  and  proved,  the  said  Thomas 
Walsh  was  not  entitled  to  his  salary  during  the 
time  he  was  absent  from  duty  by  reason  of  ill- 
ness." 

(3)  "Hat  the  court  erred  and  mistook  the 
law  in  ruling  that,  upon  the  allegations  of  the 
complaint  alleged  and  proved,  the  ordinance  of 
tlie  city  of  Bridgeport,  which  became  effective 
on  the  Ist  day  of  April,  1910,  said  ordinance 
regulating  the  pay  of  firemen  of  said  city,  did 
not  repeal  such  portions  of  section  134  of  the 
ordinances  of  the  city  of  Bridgeport,  as  amend-' 


ed  on  March  15,  1900,  as  gives  tb«  fire  oommis- 
sioners  the  power  to  deduct  pay  from  tiie  salary 
of  the  said  Thomas  WaJdi,  while  the  said 
Thomas  Walsh  was  absent  from  duty  by  rea- 
son of  illness." 

The  plaintiff,  In  his  assignment  of  errors, 
assumes  that  the  record  showed  that  the  al- 
legattons  of  the  complaint  have  been  found 
to  be  proven.  This  assumption  is  not  tme. 
The  record  discloses  no  foundation  for  any 
such  Claim. 

[1]  The  allegations  of  the  complaint  and 
the  finding  of  facts  In  several  particulars 
are  materially  different  Aasignments  of 
error  should  be  supported  by  the  record. 
Palmer  v.  Hartford  Dredging  Co.,  78  Conn. 
182,  190,  47  Atl.  125. 

The  third  reason  of  appeal,  although  Im- 
prox)erly  framed,  we  shall  treat,  as  both  par- 
ties have  treated  It,  as  If  property  made  for 
the  purpose  of  considering  the  action  of  tbe 
trial  court  In  holding  that  the  ordinance 
which  took  effect  In  April,  1910,  raising  the 
firemen's  pay,  did  not  repeal  section  134  of 
the'  ordinance  of  1909,  which  requires  "an 
accurate  semimonthly  pay  roll  of  the  officers 
and  members  of  the  fire  department,  In  which 
shall  be  designated  the  date  and  period  of 
service  of  each  officer  and  member  and  the 
amount  due  each  of  them  to  the  Ist  and 
16th  days  of  each  month,  respectively." 

The  charter  of  the  city  of  Bridgeport  au- 
thorizes the  common  council  to  make,  alter, 
and  repeal  orders  and  ordinances  regulating 
the  fire  department  and  fixing  the  salaries  of 
Its  members.  Pursuant  to  this  imwer  tbe 
common  council  has  from  time  to  time  passed 
ordinances  changing  the  pay  of  the  dty  fire- 
men and  regulating  the  manner  In  which  the 
pay  rolls  of  the  fire  department  should  be 
made  up. 

In  May,  1907,  the  plaintiff  was  duly  ap- 
pointed a  fireman  of  tiie  dty  of  Bridgeport, 
and  Is  still  a  member  of  that  department 

[1]  On  March  15.  1909,  the  ordinance  upon 
this  subject  was  amended  to  read  In  part  as 
follows: 

"Sec.  184.  The  board  of  fire  commissioners 
shall  keep  a  record  of  the  officers  and  members 
of  the  department  and  of  each  separate  com- 
pany thereof.  They  shall  also  keep  an  accu- 
rate semimonthly  pay  roll  of  the  officers  and 
members  of  the  fire  department,  in  which  sluJl 
tte  designated  the  date  and  period  of  service  of 
each  officer  and  member  and  the  amount  du» 
each  of  them  up  to  the  1st  and  16th  days  of 
each  month,  respectively,  and  said  pay  roll 
shall  be  delivered  to  the  city  auditor  on  or  be- 
fore the  1st  and  16th  days  of  each  month  to 
be  kept  on  file.  The  city  clerk  is  hereby  au- 
thorized and  empowered  to  draw  his  order  oo 
tbe  city  treasurer  on  the  1st  and  16th  days  of 
each  month,  respectively,  for  the  amount  of 
such  pay  rolls  in  favor  of  the  clerk  of  the  lx>ard 
of  fire  commissioners  or  of  the  president  of  tbe 
board  of  commissioners,  and  the  amount  so  re- 
ceived by  said  clerk  of  the  board  of  fire  commis- 
sioners shall  be  disbursed  by  liim  to  the  officers 
and  members  of  the  fire  department  in  tbe  man- 
ner herein  provided,  but  in  the  absence  or  dis- 
ability of  said  clerk,  by  the  president  of  the 
board  of  fire  commissioners  or  such  person  as 
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tlie  fire  commlaaioners  shall  designate.  On  the 
1st  and '16th  days  of  each  month,  respectiTely, 
said  clerk  of  the  board  of  fire  commissioners 
shall  pay  to  each  officer  and  member  of  the  fire 
department  that  sum  of  money  which  is  due  to 
each  of  them  on  said  days,  and  when  payment  is 
so  made  said  clerk  shall  take  a  receipt  upon  said 
pay  roll  of  each  officer  and  member  so  paid 
for  the  amount  paid  to  him  and  said  pay  roll 
thus  receipted  shall  be  lodged  with  the  city  an* 
ditor  and  kept  on  file  by  him." 

"The  board  of  fire  commissioners  may  con- 
tinue, in  their  discretion,  the  salary  of  any  offi- 
cer or  member  of  the  fire  department  who  shall 
hare  received  any  injury  while  in  the  perform- 
ance of  his  daty  incapacitating  him  from  per- 
forming his  usual  duties  in  said  department." 

The  last  clanse,  which  g^Ives  the  board  of 
commisaioners  power  in  their  discretion  to 
continue  the  salaries  of  members  during  their 
Incapacity  resulting  from  Injuries  received 
while  in  the  performance  of  their  duties, 
makes  the  inference  conclusive  that  but  for 
this  provision  they  would  net  be  entitled 
to  their  salaries  during  such  incapacity  nor 
dnring  the  time  they  failed  to  perform  their 
duties  because  of  Incapacity  not  received 
while  In  the  perforinance  of  their  duties. 

[3]  This  ordinance  took  effect  April  1, 1909, 
and  has  never  been  repealed,  unless  by  the 
adoption  of  a  regulation  made  by  the  defend- 
ant dty,  which  provided  that: 

"Section  1.  After  April  1,  1910,  the  prema- 
nent  drivers,  bosemen,  stokers,  linemen,  lad- 
dermen  and  tillermen  shall  be  divided  in  three 
grades,  the  highest  to  be  known  as  grade  A,  the 
next  to  t>e  known  as  grade  B,  and  the  lowest 
to  be  known  as  grade  C  All  permanent  drivers, 
hosemen,  stokers,  linemen,  laddermen  and  till- 
ermen appointed  after  this  ordinance  takes  ef- 
fect Bfaall  serve  the  first  year  in  grade  C,  the 
next  succeeding  year  in  grade  B,  and  eaeh  snc- 
ceeding  year  thereafter  in  grade  A.  Eiacli  driv- 
er, boseman,  stoker,  lineman,  ladderman  and 
tillerman,  who  is  a  member  of  the  regular  force 
on  April  1,  1910,  shall  then  be  placed  in  that 
one  of  the  grades  herein  provided  for,  to  which 
his  leiuth  of  service  preceding  April  1,  1910, 
entitlealiim  to  belong.  Drivers,  hosemen,  stok- 
ers, lineman,  laddermen  and  tillermen  may  be 
reduced  at  the  discretion  of  the  board  of  fire 
commissioners  from  one  grade  to  another  lower 
grade  as  a  punishment  for  any  offense  coming 
under  the  Jurisdiction  of  the  board  of  fire  com- 
missioners.' 

"Sec.  2.  Commencing  April  1, 1910,  the  year- 
ly salaries  of  the  members  of  the  nre  depart- 
ment, indicated  below,  shall  be  as  follows:  Cap- 
tains, $1,400;  engineers,  $1300;  lieutenants, 
f l,25i0.  And  grade  A,  drivers,  hosemen,  stokers, 
linemen,  laddermen  and  tillermen,  $1,200. 
Grade  B,  drivers,  hosemen,  stokers,  linemen, 
laddermen  and  tillermen,  $1,100.  Grade  C, 
drivers,  hosemen,  stokers,  linemen,  laddermen 
and  tillermen,  $1,100." 

"Sec.  3.  This  ordinance  shall  take  effect 
April  1,  1910,  and  all  ordinances  or  parts  of 
orainances  heretofore  enacted  and  inconsistent 
herewith  are  hereby  repealed,  to  talK  effect  April 
1.  1910." 

Under  this  ordinance  the  plaintiff  became 
a  member  of  grade  A  of  the  fire  department, 
so  called,  and  was  entitled  to  a  salary  at  a 
yearly  rate  of  $1,200. 

On  April  11,  1910,  the  plaintiff  became  111 
from  eczema,  which  did  not  arise  out  of  his 
employment  as  fireman,  and  by  reason  of  such 


illness  was  incapacitated  from  duty  and  did 
not  report  for  duty  untU  April  25, 1910. 

The  bimonthly  pay  rolls  of  the  fire  depart- 
ment for  the  month  of  April,  1910  (as  called 
for  In  section  134  of  the  ordinances),  did  not 
call  for  any  payment  to  the  plaintiff  for  serv- 
ices from  April  11,  1910,  to  and  Including 
April  25,  1910.  The  omission  of  salary  dae 
to  the  plaintiff  on  the  pay  rolls  from  April  11, 
1910,  to  April  25,  1910,  was  due  to  the  fact 
that  the  plaintiff  did  not  r^;>ort  for  daty. 
The  plaintiff  would  have  received  from  the 
city  the  sum  of  $46.66  more  than  he  did  ac- 
tually receive  for  services  In  the  month  of 
April,  1910,  if  no  deduction  had  been  made  in 
his  pay  roll  for  the  two  weeks  he  was  off 
duty. 

It  is  conceded  that  the  controlling  question 
in  the  case  Is  as  to  the  effect  of  the  ordinance 
of  April,  1910,  upon  section  134  of  the  ordi- 
nance of  1900.  If  the  provisi(ms  of  sectioi* 
134  of  the  act  of  1909  are  repealed  by  the  or- 
dinance of  1910,  the  plaintiff  has  the  right 
to  recover.  If  not,  this  action  cannot  be 
maintained. 

"All  statutes,  whether  remedial  or  penal,  should 
be  construed  according  to  the  apparent  inten- 
tion of  the  Legislature,  to  be  gathered  from  the 
entire  language  used,  in  'Connection  with  the 
subject  and  purpose  of  the  law."  Bisaell  t. 
Beckwith,  32  Conn.  609,  516. 

The  ordinance  of  April,  1910,  embraces  bat 
one  part  of  the  general  subject  of  the  com- 
pensation of  firemen.  It  deals  with  the  dif- 
ferent grades  of  firemen  and  the  annual  rates 
of  compensation  or  salasy.  It  makes  no  ref- 
erence to  the  metfiod  of  compensation,  the 
time  when  It  la  to  be  paid,  or  the  power  of 
the  commiBBlonew  to  oontinne  the  salary  of 
a  member  of  the  defendant  when  incapacitat- 
ed from  service;.  When  the  two  acts  are  not 
in  terms  repugnant,  yet  If  the  later  one  oot- 
era  the  whole  subject-matter  of  the  former, 
and  embraces  new  provlBlons  plainly  showing 
that  It  was  intended  as  a  substitute  for  the 
former,  the  latter  wiU  operate  as  a  repeal  of 
the  former.  U.  S.  v.  Tynen,  11  Wall.  88,  29 
L.  Ed.  153.  No  such  conditions  exist  In  the 
present  case. 

There  la  no  Inconststoicy  or  repugnancy 
between  any  of  the  provisions  of  the  two  actst. 
What  the  provisions  of  the  act  of  1910  are 
reed  In  connection  with  the  provisions  of 
section  134  of  the  ordinance  of  1909,  it  la  ap- 
parent that  there  was  no  Intention  that  the 
act  ot  1910  should  In  any  way  supersede  the 
provisions  of  section  134  of  the  ordinance  of 
1909.  They  can  both  stand  and  have  concur- 
rent operation.  The  two  ordinances  can  andl 
must  be  read  together  that  the  defendant  nni- 
nldpallty  may  administer  its  finances  rdiat- 
Ing  to  this  department  In  an  orderly  and  In- 
telligent manner. 

[4]  It  is  plain  that  there  Is  no  repeal  of 
section  134  of  1900,  unless,  as  the  plalntlif 
claims,  by  Implication. 

"Such  repeals  are  not  favored,  and  will  not 
t>e  extended   beyond  the  reason   therefor,  nor 
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presumed  where  the  old  and  new  may  atand  to- 
gether." Windham  County  Savings  Bank  v. 
Himes,  55  Conn.  433,  12  AtL  517;  Bissell  v. 
Dickerson,  64  Conn.  61,  29  Atl.  226 ;  KaUahan 
V.  Osborne,  37  Conn.  488;  Central  Ry.  &  E. 
Co.'8  Appe&L  67  Conn.  197,  35  Atl.  32. 

"If  both  the  earlier  and  the  later  statute  can 
be  reconciled,  they  must  stand  and  have  con- 
current operation."  Goodman  v.  Jewett,  24 
Conn.  588;  KaUahan  v.  Osborne,  37  Conn.  488; 
Tallcott  ▼.  Glastonbury.  64  Conn.  575,  30  Aa 
784. 

"The  repugnancy  between  the  two  statates 
must  be  clear  and  manifest,  to  warrant  a  court 
in  holding  that  the  later  repeals  the  former." 
Hartford  BridBe  Co.  y.  East  Hartford,  16 
Conn.  149;  Middletown  T.  New  York,  N.  H. 
&  H.  R.  R.  Co.,  62  Conn.  492,  27  Atl.  119. 
_  "A  statute  is  not  repealed  by  a  later  affirma- 
tive one  containing  no  repealing  clause,  unless 
there  is  irreconcilable  conflict,  or  the  later  stat- 
ute is  clearly  intended  as  a  substitute  for  the 
earlier."  Red  Rock  v.  Henry,  106  U.  S.  506, 
1  Sup.  Ct  434,  27  Lu  Ed.  251;  Henderson's 
Tobacco,  11  Wall.  652,  20  L.  Ed.  235. 

"Repeals  by  implication  extend  to  only  so 
much  of  the  prior  statute  as  is  within  the  rea- 
son of  repeal.  They  are  never  extended  further 
than  the  inconsistency  compels."  New  Haven 
and  Fairfield  Counties  v.  Milford,  64  Conn.  568, 
30  Atl.  768. 

It  Is  Impossible  to  read  the  two  ordinances 
together,  and  come  to  the  conclnslon  that 
there  was  any  Intention,  either  express  or 
implied,  by  the  act  of  1910  to  change  the 
method  of  regulating  the  compensation  of  the 
members  of  the  fire  department,  or  to  deprive 
the  board  of  Are  commissioners  of  the  dis- 
cretionary ijower  rested  In  them  to  disallow 
a  claim  for  services  which  have  never  been 
rendered.  The  act  of  1910  deals  with  no  such 
subjects  directly  or  indirectly. 

[5]  The  word  "salary"  has  not  that  Inflexi- 
bility which  the  plaintiff  claims  for  it  Ac- 
cording to  some  lezicographers,  the  words 
"wages"  and  "salary"  are  synonymous.  The 
words  seem  to  be  synonymous,  convertible 
terms,  though  use  and  acceptation,  under  cer- 
tain circumstances,  may  have  given  the  word 
"salary"  a  significance  somewhat  different 
from  the  word  "wages"  in  tliis:  That  the 
former  is  understood  to  relate  to  compensa- 
tion given  for  official  or  other  services,  as 
distinguishable  from  "wages,"  the  compensa- 
tion for  labor.  In  the  present  case  it  makes 
but  little  difference  whether  the  distinction 
here  suggested  be  recognized  or  not  We  are 
dealing  with  a  case  where  the  board  ot  flte 
commissioners  of  Bridgeport  in  their  discre- 
tion, had  the  right  to  continne  the  salary  of 
a  member  of  the  fire  department  when  it 
should  appear  that  he  was  injured  while  in 
the  performance  of  his  duty. 

The  finding  shows  that  Walsh  became  ill 
from  eczema  which  did  not  arise  out  of  his 
employment  and  that  by  reason  of  such  ill- 
ness, he  did  not  report  for  duty  or  render  any 
services  during  the  time  for  which  he  now 
claims  to  recover  for  services.  The  omission 
of  the  city  of  Bridgeport  to  pay  was  on  this 
account 

There  is  no  error.  The  other  Judges  con- 
cur. 


(8S  Oonn.  SIS) 
NEW  YORK,  N.  H.  ft  H.  S.  CO.  t.  CEMiA. 

(Supreme  Court  of  Errors  of  Connecticut    Oct 
8,  1914.) 

1.  EviDENCK   (I   872*>— ADiassiBruTT— 'Aic- 

CIENT  DoCtTMENTS. 

In  an  action  bv  a  railroad  company  to  re- 
cover possession  of  land  condemned  by  it  in 
1833,  in  which  defendant  claimed  that  the  com- 
pany had  abandoned  its  easement  therein,  con- 
veyances of  the  land  and  distributions  of  it  as 
a  part  of  the  estates  of  deceased  owners, 
most  of  which  were  made  more  than  30  years 
prior  to  the  trial,  and  none  of  which  recognized 
any  title  in  the  railroad  company,  were  admis- 
sible to  prove  possession  by  those  claiming  un- 
der the  former  owner,  since  a  party  will  be  re- 
quired, and  within  the  limits  of  sound  reasoning 
permitted,  to  present  the  best  and  fullest  case 
within  his  power  to  offer,  and  where  the  fact  in 
question  comes  from  a  time  beyond  living  memo- 
ry placed  at  30  years,  there  is  an  exception  to 
the  rule  rejecting  hearsay  evidence  allowed 
in  cases  of  ancient  possession  and  in  favor  of 
the  admission  of  ancient  documents  in  support 
thereof. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.   §|  1618-1627;    Dea  Dig.   i  372.*] 

2.  Easeuents  (I  86*)— Abandonment— Evi- 
dence. 

Mere  nonoser  and  lapse  of  time  does  not 
constitute  abandonment  of  an  easement  but 
abandonment  may  be  inferred  from  circumstanc- 
es or  presumed  from  long-continued  neglect 
and  lapse  of  time  and  nonuser  are  competent 
evidence  of  an  intent  to  abandon,  and  entitled  to 
great  weight  when  considered  with  other  circum- 
stances. 

[Ed.   Note. — For  other  cases,  see  Easements, 
Cent  Dig.  |i  77,  78,  88-93 ;   Dec  Dig.  {  36.*1 

3.  Raileoads  (8  82*)— Right  of  Wat— Abah- 

DONMENI— SdFITCIBNCT  OF  EVIDENCK. 

In  an  action  by  a  railroad  company  to  re- 
cover possession  of  land  condemned  in  1833,  evi- 
dence held  sufficient  in  connection  with  the  com- 
pany's long-continued  neglect  to  assert  any 
claim  to  the  party  to  support  a  finding  that  it 
had  abandoned  its  rights. 

[Ed.   Note.— For  other  cases,   see  Railroads. 
Cent.  Dig.  H  213-219;    Dec.  Dig.  {  82.*] 

4.  Railboads  (I  82*)— OwNEBSHip  OF  Land — 

£?VIDENCI>— ADMIS8IBU,IIT— LETTEBS  AS   NO- 
TICE. 

In  an  action  by  a  railroad  company  to  re- 
cover possession  of  land  condemned  by  it  in 
which  defendant  claimed  that  the  company  had 
abandoned  its  easement,  a  letter  written  by  the 
company  by  a  person  acting  for  the  then  owner 
of  the  property  offering  it  for  sale  to  the  com- 
pany was  admissible  m  connection  with  the 
company's  reply  asking  for  a  sketch  of  the  projH 
erty  to  show  notice  to  the  company  that  a  third 
party  was  then  claiming  the  property. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  §i  213-219;  Dec.  Dig.  {  82.*] 

5.  Railroads  (|  17*)— Agents— Authobitt— 
Evidence— Pbesumptions. 

Where  a  letter  was  addressed  to  the  land 
agent  of  a  railroad  company  and  was  answered 
the  following  day  by  a  person  assuming  to  act 
for  the  company,  it  should  be  presumed  that 
the  answer  was  made  by  one  whose  duty  it  was 
to  act  in  the  matter  until  the  contrary  appeared. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  36-38;    Dec.  Dig.  f  17. •] 

6.  Appeal  and  EiiBOB  (|  499*)- Rksebva- 
TioN  OF  Grounds  of  Review — QuEsnoNa 
NOT  Raised  Below. 

An  alleged  error  in  admitting  in  evidence 
the  contents  of  a  letter,  the  loss  of  which  it 
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was  claimed  was  not  sufficiently  proTed,  could 
not  be  reviewed  where  the  finding  did  not  dis- 
close that  any  claim  was  made  in  the  trial 
court  as  to  the  insufficiency  of  the  proof  of 
loss,  since,  had  such  claim  been  made,  other 
evidence  would  undoubtedly  have  been  required. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S!  2295-2298;  Dec.  Dig.  f 
499.*1 

7.   EiJECTMENT    (5    147*)— EVIDEHCB— IMPBOVB- 

MENTs  BY  Defendant. 

Where,  in  a  suit  to  recover  the  possession 
of  land  condemned  by  a  railroad  company,  de- 
fendant in  addition  to  pleading  an  abandonment 
of  the  railroad  company's  easement  also  made 
claim  for  improvements  made  upon  the  property 
in  good  faith,  believing  that  he  bad  an  ab- 
solute title,  evidence  as  to  the  length  of  time 
that  defendant  was  engaged  in  constructing  a 
building  on  tlie  property  and  the  amount  ex- 
pended in  its  erection  was  admissible  under  the 
claim  for  improvements. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  620,  621;    Dec.  Dig.  {  147.*] 

Appeal  from  Superior  Court,  New  London 
County;  Howard  J.  Curtis,  Judge. 

Action  in  the  nature  of  ejectment  by  the 
New  lork.  New  Haven  &  Hartford  Railroad 
Company  against  Louis  Cella.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

The  land  in  controversy  with  the  buildings 
thereon  Is  situated  In  the  village  of  Pawca- 
tuck  in  the  town  of  Stonlngton,  county  of 
New  London,  and  is  bounded  northerly  by 
West  Broad  street,  easterly  by  Mechanic 
street,  and  southerly  and  westerly  by  the 
railroad  tracks  and  abutments  of  a  bridge  be- 
longing to  the  plaintiff  company.  The  plain- 
tiff alleged  in  its  complaint  that  this  land 
was  a  portion  of  its  right  of  way  which  had 
been  condemned  for  railroad  purposes.  The 
defendant's  answer,  in  addition  to  a  gen- 
eral denial,  contained  two  si)eclal  defenses: 
First,  that  he  and  bis  predecessors  in  title 
had  acquired  title  to  the  property  by  adverse 
user ;  second,  that  if  any  right  of  entry  and 
possession  ever  belonged  to  the  plaintiff,  it 
had  abandoned  it  The  defendant  pursuant 
to  section  4052  of  the  General  Statutes  also 
claimed  to  recover  for  improvements  that  he 
had  made  upon  the  property  before  the  com- 
mencement of  this  action,  in  good  faith  be- 
lieving that  he  Iiad  an  absolute  title  to  the 
property.  The  superior  court  found  for  the 
defendant  upon  the  question  of  adverse  user 
and  abandonment 

The  finding  states  that  the  New  Tork  ft 
Stonlngton  Ballroad  Company  (the  plaintiff's 
predecessor  in  title)  in  1853  condemned  for 
railroad  purposes  a  strip  of  land  six  rods  in 
width  through  property  then  belonging  to 
Thomas  Noyes  in  the  town  of  Stonlngton; 
that  in  addition  to  the  strip  six  rods  in 
width  the  railroad  company  also  took  from 
Thomas  Noyes  a  strip  of  land  two  rods  wide 
adjoining  the  six-rod  strip  on  the  east  This 
two-rod  strip  was  taken  in  order  to  give  an 
outlet  to  West  Broad  street  from  the  prop- 
erty of  one  S.  Dickinson,  lying  southerly  of 


the  Noyes  tract,  which,  without  this  drift- 
way, so-called,  would  be  Isolated  by  the  rail- 
road embankment  This  driftway  later  be- 
came the  westerly  part  of  Mechanic  street, 
a  public  highway  now  paralleling  the  rail- 
road embanlunent  This  land  was  purchased 
by  Thomas  Noyes  in  1800.  The  condemna- 
tion proceedings  were  completed  on  Novem- 
ber 11,  1833,  by  the  acceptance  by  Thomas 
Noyes  of  the  amount  of  the  award  of  the 
commissioners  in  the  condemnation  proceed- 
ings and  the  giving  by  him  of  a  receipt  At 
the  time  of  the  condemnation,  a  small  black- 
smith shop  stood  on  a  portion  of  the  land  of 
Noyes  so  condemned,  at  the  northeasterly 
comer  thereof  fronting  on  West  Broad  street, 
and  also  on  the  driftway  when  it  was  laid 
out. 

The  distribution  of  the  estate  of  Thomas 
Noyes,  after  reciting  that  his  death  occurred 
on  the  17th  day  of  March,  1844,  stated  that 
he  "died  intestate,  seised  and  possessed  of 
divers  parcels  and  pieces  of  real  estate."  Of 
this  real  estate  it  appears  from  the  distribu- 
tion that  there  was  set  to  Henry  Noyes,  son 
of  the  deceased,  the  following :  One  lot  with 
a  blacksmith  shop  standing  thereon,  bounded 
northerly  and  easterly  by  the  highways  and 
southerly  and  westerly  by  the  railroad  abut- 
ment. This  same  land  was  distributed  in 
1850  to  Phebe  N.  Wells,  a  sister  of  Henry 
Noyes,  then  deceased,  at  an  appraised  valua- 
tion of  f200.  In  1870  Phebe  N.  Wells,  the 
distributee  mentioned  in  the  preceding  para- 
graph, for  the  consideration  of  $800,  convey- 
ed this  property  to  Giles  Wilcox  by  warran- 
ty deed,  which  deed  contained  the  usual 
covenants  of  warranty  and  seisin.  The  real 
estate  so  conveyed  was  described  precisely 
as  set  forth  in  the  preceding  paragraphs.  On 
October  1,  1877,  James  F.  Slsson,  as  admin- 
istrator of  the  estate  of  Giles  H.  Wilcox, 
conveyed  this  same  land  to  Margaret  A. 
Dickens.  On  December  6,  1879,  Margaret  A. 
Dickens  conveyed  it  to  the  Mechanics'  Sav- 
ings Bank,  In  November,  1889,  the  Savings 
Bank  quitclaimed  its  interest  in  this  same 
property  to  James  Carley  for  the  considera- 
tion of  $500.  The  same  consideration  ap- 
pears in  a  deed  for  the  property  given  by 
James  Carley  to  Thomas  Crowley  in  Decem- 
ber, 1899.  On  April  10,  1903,  John  H.  Ryan, 
as  administrator  of  the  estate  of  Thomas 
Crowley,  conveyed  this  same  property  to 
William  H.  Talmadge.  The  consideration  ex- 
pressed in  this  deed  is  $1,071.  Talmadge 
conveyed  to  the  defendant  in  August,  1907, 
by  warranty  deed.  The  same  description  of 
the  land  in  controversy  appears  In  all  the 
distributions  and  conveyances  referred  to  in 
the  preceding  paragraphs.  The  blacksmith 
shop  as  used  on  this  land  was  replaced  by  a 
store,  which  was  used  until  1908,  when  it 
was  torn  down  and  a  modern  store  building 
and  dwelling  was  then  erected  thereon  by 
the  defendant,  Cella. 
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The  occupation  of  this  part  of  the  locas 
in  quo  after  tbe  same  was  condemned  and 
taken  as  aforesaid  was  under  the  claim  of 
Tbomas  Noyes  and  his  successors  In  title, 
who  were  the  owners  of  the  fee.  The  pres- 
ent location  of  the  Cella  building  Is  substan- 
tially the  same  as  the  blacksmith  shop  as 
used  by  Giles  Wilcox.  The  plaintiff  con- 
structed a  wing  wall,  when  the  abutment 
was  built  on  West  Broad  street,  which  wing 
wall  was  80  constructed  as  to  clearly  ex- 
clude the  locus  in  quo  from  the  land  of  the 
plaintiff.  Cella  was  notified  of  the  plaintiff's 
claim  before  be  began  to  erect  his  building 
hereinbefore  referred  to. 

The  first  abutments  for  a  bridge  were  con- 
structed for  a  single  track  road  in  1835. 
These  abutments  were  rebuilt  in  1871,  when 
tbey  were  changed  from  the  original  location. 
The  land  in  controversy  will  be  required  for 
use  by  the  railroad  company  if  It  shall  four- 
track  its  road  as  It  contemplates  doing. 

"There  wa«  room  and  apace  sufficient  between 
the  blacksmith  shop  and  the  abutments  and 
wing  wall  for  tbe  railroad  company  to  enter  and 
make  all  repairs  and  do  all  construction  which 
it  became  necessary  at  any  time  to  do  until  tbe 
present  building  was  erected  up  to  and  against 
tiie  wing  walL 

Several  plans  and  maps,  used  upon  the 
trial  of  the  case  in  the  superior  court,  were 
made  a  part  of  the  finding,  and  were  used 
upon  the  argument  of  tbe  case  before  this 
court  Additional  facts,  so  for  as  necessary, 
are  stated  In  the  opinion. 

Hadlal  A.  Hull  and  Frank  I<.  McOulre, 
both  of  New  London,  for  appellant  Abel  P. 
Tanner,  of  New  London,  and  Herbert  W. 
Bathbun,  of  Westerly,  R.  L,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  excepts  to  certain 
t&cta  found  by  the  court  Among  them  are 
several  which  have  an  Important  bearing  up- 
on the  plaintiff's  case.  It  has  been  found 
that  after  the  condemnation  of  the  Thomas 
Noyes  land  by  the  railroad  company  In  1833 
he  continued  In  possession  of  tbe  small  par- 
cel of  land  with  tbe  shop  upon  it ;  that  the 
present  location  of  the  Cella  building  is  dnb- 
stantlally  tbe  same  location  as  the  black- 
smith shop ;  that  tbe  occupation  of  it  after 
it  was  so  condemned  was  under  the  claim  of 
Thomas  Noyes  and  his  successors  In  title; 
and  that  the  defendant  and  predecessors  in 
title  have  used  and  enjoyed  this  property 
nidversely  since  1800.  It  is  urged  that  these 
facts  are  found  without  any  evidence  to  sup- 
port them.  Under  certain  well-known  prin- 
ciples of  law  this  difficulty  of  making  proof 
receives  constant  recognition  by  the  court 
The  actor  In  any  case  will  be  required,  and 
within  the  limits  of  sound  reasoning  permit- 
ted, to  present  to  the  court  the  best  and  full- 
est case  that  It  Is  within  his  power  to  of- 
fer. In  this  respect  the  element  of  remote- 
ness Is  an  important  one.  It  follows  that 
where  tbe  fact  In  question  comes  to  the 


tribunal  from  a  time  beyond  living  memory, 
placed  at  30  years,  tiiere  Is  an  exception  to 
the  rule  rejecting  hearsay  evidence  allowed 
in  cases  of  ancient  possession,  and  In  favor 
of  the  admission  of  ancient  documents  In 
support  of  It  Chamberlayne  on  Evidence, 
vol.  2,  i  1105,  and  cases  cited  tn  notes  1  and 
5,  bottom  of  pages  1515,  1516 ;  1  Green.  Evi- 
dence (12th  Ed.)  page  163.  Ancient  docu- 
ments are  admissible  to  prove  ancient  pos- 
session. They  are  evidence  of  acts  of  own- 
ership and  of  facts  tending  to  prove  owner- 
ship, and,  in  many  cases  Involving  ancient 
possession,  they  are  the  only  evidence  that 
the  nature  of  the  case  permits.  Herwln  t. 
Morris,  71  Ck>nn.  573,  575,  42  AU.  855. 

In  Foote  v.  Brown,  81  C!onn.  218,  70  AtL 
699,  where  the  ownership  and  possession  of 
land  was  the  subject  of  discussion,  this 
court  said: 

"A  mere  paper  chain  of  title  in  the  plain- 
tiff does  not  establish  his  ownership  of  the  land, 
unless  his  possession  or  that  of  his  grantors  is 
shown.  But  evidence  of  actual  possession  is 
unnecessary,  if  the  jury  is  satisfied,  by  documen- 
tary or  other  evidence,  of  ownership  by  the 
plaintifTs  predecessors  m  title,  since  titie  thns 
established  draws  with  it  possession  In  the  ab- 
sence of  any  evidence  to  the  contrary." 

See,  also,  Wharton  on  Evidence  (3d  Bid.)  i 
194;  Boston  v.  Richardson,  105  Uasa.  387, 
871. 

It  is  noticeable  tbat  most  of  the  transfers 
of  this  property  by  deed  and  distribution 
were  made  more  than  30  years  prior  to  the 
trial  of  the  case  In  the  superior  court  This 
state  of  facts  amply  Justified  the  admission 
of  this  class  of  evidence  as  ancient  docu- 
ments, and  the  recitals  made  therein  are  ad- 
missible against  the  plaintiff. 

T%e  fact  to  be  established  was  one  of  pos- 
session. The  trial  court  has  fairly  found 
that  the  town  records  of  the  town  of  Ston- 
Ington  showed  clear  title  to  the  locus  in  quo 
In  the  defendant  by  an  andent  line  of  con- 
veyances commencing  with  tbe  deed  of 
Thomas  Noyes  In  1800.  In  this  connection 
it  is  of  Importance  to  notice  that  the  distri- 
bution of  his  real  estate  made  In  1844  stat- 
ed that  "he  died  seised  and  possessed"  of 
this  identical  property.  These  conveyances 
defined  the  defendant's  Interest  In  the  prop- 
erty; they  were  admissible  to  prove  posses- 
sion. They  were  evidence  of  acts  of  owner- 
ship and  of  facts  to  prove  such  ownership. 

It  appears  that  during  all  these  years  this 
property  had  a  substantial  market  value.  In 
1850  the  distributors  of  Henry  Noyes'  estate 
appraised  the  property  at  $200.  Twenty 
years  later  Phebe  Wells,  the  distributee  of 
the  estate  of  Henry  Noyes,  by  warranty 
deed  conveyed  this  parcel  of  land  with  a 
blacksmith  shop  standing  thereon  for  a  con- 
sideration, as  expressed  in  the  deed,  of  $800. 
None  of  these  conveyances  recognized  any 
title  in  the  property  In  tbe  railroad  company, 
or  companies.  The  user  was  open  and  of 
such  a  character  as  to  give  notice  of  the  ex- 
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tent  of  It  to  the  tdatntlff  company  ftnd  oth- 
ers engaged  in  tbe  operation  and  mainte- 
nance of  the  railroad.  It  was  under  claim  of 
right  manifested  by  tlie  deeds,  recitals  there- 
in, and  the  records  thereof.  Parker  ▼.  Hotch- 
klsa,  26  Conn.  821 ;  Water  Commissioners  t. 
Perry,  69  Conn.  461,  468,  37  Ati.  106»;  Wil- 
liams T.  Wadsworth,  51  Conn.  277.  An  ex- 
amination of  the  land  and  probate  records 
would  hare  shown  a  clear  title  to  the  prop- 
erty In  the  predecessors  In  title  of  Cella.  The 
railroad  company's  map  of  Its  layout  In  the 
Secretary  of  State's  office  in  Hartford  would 
not  bare  famished  any  satisfactory  infor- 
mation as  to  the  railroad  company's  right  to 
this  strip  of  land,  as  this  exhibit  was  mere- 
ly a  map  with  a  center  line  determined  by 
courses. 

At  least  three  witnesses  testified  that  the 
location  of  the  defendant's  business  block  Is 
upon  the  same  gn^ound  as  that  of  the  old 
blacksmith  shop.  These  witnesses  also  de- 
scribed the  changes  which  had  taken  place  In 
the  structures  upon  this  land  in  later  years. 

[2]  The  reasons  of  appeal  are  numerous. 
There  are  several  which  involve  the  action 
of  the  trial  court  in  finding  that  the  plain- 
tiff and  its  predecessors  In  title  abandoned 
the  locus  in  qua 

This  case  was  before  us  at  the  October, 
1912,  term,  when  the  Judgment  rendered  upon 
a  former  trial  was  set  aside.  See  86  Conn. 
275,  86  Atl.  521.  In  the  opinion  after  It 
was  written  at  that  time  the  word  "not"  In 
the  twelfth  line  from  the  bottom  of  page  279 
of  86  Conn,  (see  page  622  of  85  Atl.)  was  \u 
advertently  omitted.  The  opinion  when  It 
was  written  read  as  It  should  now  read  that : 

"Mere  nonnser  and  lapse  of  time,  unaccompa- 
nied by  any  other  evidence  showing  an  intention 
to  abandon,  may  not  be  enough  to  constitute 
abandonment" 

It  is  almost  unnecessary  to  call  attention 
to  this  inadvertence,  as  the  meaning  of  the 
court  was  too  plain  to  be  mlstakpn,  and  the 
general  tenor  of  the  opinion  such  that  no 
one  could  be  or  has  been  misled  by  this 
omission.  The  law  is,  as  the  plaintiff  con- 
tends, "that  mere  nonuser  and  lapse  of  time" 
is  not  enough  to  coustitnte  abandonment  Bnt 
abandonmoit  may  be  inferred  from  drcnm- 
stances,  or  may  be  presumed  from  long-con- 
tinued neglect  Derby  t.  Ailing,  40  Conn. 
436;  Hartford  Bridge  Go.  t.  East  Hartford, 
16  Conn.  173;  Railroad  Co.  ▼.  Cella,  86  Conn. 
27»,  85  AtL  521. 

Lapse  of  time  and  nonuser  are  competent 
evidence  of  an  Intent  to  abandon,  and  as  such 
may  be  entitled  to  great  weight  when  con- 
sidered with  other  drcnmstances.  Derby 
V.  Ailing,  supra. 

[3]  The  plaintiff  contended,  however,  that 
there  was  no  evidence  to  warrant  a  finding 
of  such  abandonment  The  most  important 
facts  relating  to  this  question  were  as  follows : 
In  1833  when  the  land  was  condemned,  and 
for  a  great  many  years  thereafter,  the  rail- 
road company  had  no  use  for  It  as  a  right 


of  way.  A  wing  wall  was  so  constructed  am 
to  deariy  exclude  this  strip  of  land  from 
the  land  of  the  plaintiff.  In  1906  a  letter 
was  addressed  to  the  plaintiff  company  which 
contained  the  following: 

"Stonington,  February  20th,  1906.  To  the 
loLud  Agent,  New  York,  New  Haven  &  Hart- 
ford RaUroad  Company,  New  Haven,  Conn.— 
Dear  Sir:  As  a  representative  of  William  H. 
Talmadge,  who  is  tbe  owner  of  tbe  property 
adjoining  the  railroad  in  Pawcatuck,  I  tane  Uie 
liberty  to  write  you  relative  thereto.  Mr.  Tal- 
madge has  decided  to  sell  the  same  and  asked 
me  to  dispose  of  it  for  him  for  $1,600.00  with 
no  intention  to  deviate  from  that  price.  The 
place  is  rented  to  Arthur  R.  Riley  a  plumber 
and  be  in  torn  sublets  part  of  it  to  a  shoemaker 
and  the  place  brings  in  a  rental  of  $12.60  per 
month.  I  spoke  to  a  real  estate  acent  in 
Pawcatuck  to  put  a  sign  on  it  offering  tbe  place 
for  sale  and  uter  I  did  so.  it  occurred  to  me 
that  if  the  railroad  company  four-tracked  its 
nrstem  it  would  be  another  piece  ot  property 
that  It  should  own  and  perhaps  it  would  be 
just  as  well  for  me  to  write  and  see  what  you 
think  of  it  After  this  town  voted  for  license 
last  fall  I  was  offered  a  rental  of  $70.00  per 
month  for  it  but  Mr.  Talmadge  would  not  have 
a  saloon  there  under  anv  consideration.  I  bavq 
no  doubt  If  other  parties  buy  the  nlace  the 
company  would  want  it  in  order  to  widen  their 
road  and  for  that  reason  I  believe  it  would  be 
policy  to  acquaint  tbe  company's  representative 
before  going  further  Into  tbe  sale  of  it  Tn  the 
meantime  if  I  have  an  opportunity  to  dispose 
of  it  and  in  justice  to  the  owner  I  shall  do  so. 
Very  respectfully,  John  H.  Ryan." 

This  letter  was  answered  the  following 
day,  requesting  a  sketch  of  the  property. 
This  was  furnished.  Iiater  tn  1906  another 
letter  was  written  to  the  railroad  company 
relating  to  the  same  subject-matter,  and  the 
company  replied  that  It  was  not  interested 
in  any  land  ui)on  that  side  of.  tbe  railroad. 

In  1907  the  defendant  before  making  a 
purchase  of  the  property,  ascertained  that 
the  land  records  of'  tbe  town  of  Stonington 
showed  a  perfect  title  in  bis  prospective 
grantor.  He  bad  no  notice  of  an  existing 
easement  but  was  Informed  at  this  time  that 
the  plaintiff  made  no  claim  to  any  land 
upon  that  side  of  the  railroad. 

In  a  letter  to  tbe  defendant  Cella  In  190O 
the  plaintiff,  through  its  attorneys,  stated 
to  the  defendant: 

"We  are  informed  that  you  are  making  some 
improvements  and  expending  money  on  the 
building  owned  by  you,  located  on  New  York, 
New  Haven  and  Hartford  railroad  property,  at 
the  comer  of  Mechanic  street  and  West  Broad 
street,  in  the  village  of  Pawcatuck.  The  rail- 
road company  have  use  for  this  property  now, 
and  you  will  be  obliged  to  remove  your  building. 
While  the  railroad  company  did  not  have  actual 
use  for  the  property  they  seem  to  have  no  ob- 
jection to  your  building  remaining  on  the 
ground,  but  now  they  will  be  obliged  to  use  the 
ground,  and  they  will  have  to  ask  you  to  re- 
move your  building.  We  are  writing  to  you  to 
save  yott  any  useless  expense  in  repairing  this 
building.  Very  respectfully,  Hull,  McOuire  & 
Hull." 

For  over  75  years  tbe  claim  now  made 
had  been  discarded,  and  It  Is  quite  clear 
that  It  would  never  have  been  revived  ex- 
cept for  the  possibility  of  increaaiug  the 
track  facilities  of  the  plaintUTs  road.    Dnr- 
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lug  tbat  time  tbe  defendant  and  others, 
through  whom  he  claims,  obtained  title  to 
this  property  without  any  notice  whatever 
of  an  existing  right  to  use  this  land  for  rail- 
road purposes.  Such  long-continued  neglect 
with  the  other  evidence  presented  by  the 
defendant  In  support  of  his  contention  as  to 
adverse  user  was  sufficient  to  justify  the 
conclusion  of  tbe  trial  court  as  to  abandon- 
ment 

In  Washburn  on  Easements  (3d  Ed.)  page 
661,  tbe  author  says : 

"The  owner  of  an  easement  may  destroy  bis 
ri^ht  to  the  same  by  actually  abandoning  the 
rlRht  as  well  as  the  enjoyment,  especially  If  a 
third  party  become  interested  in  the  servient 
estate  after  such  act  of  abandonment;  and  it 
would  operate  unjustly  upon  him  if  the  exercise 
of  the  easement  were  resumed  in  favor  of  the 
dominant   estate." 

See,  also,  Wescott  t.  Railroad  Ck).,  152 
Mass,  465, 466,  467,  468, 25  N.  B.  840 ;  BicUnell 
V.  Railroad  Co.,  161  Mass.  428,  429,  430,  37 
N.  E.  378;  Snell  v.  Levitt,  110  N.  Y.  695, 
603,  18  N.  E.  370,  1  L.  R.  A.  414. 

An  examination  of  the  record  falls  to 
disclose  that  any  material  fact  has  been 
found  without  evidence ;  the  finding  therefore 
must  stand. 

Some  of  the  errors  assigned  relate  to  cer- 
tain evidential  facts  which  the  court  incor- 
porated In  tbe  finding,  and  which  the  plain- 
tiff now  claims  are  legally  Inconsistent  with 
the  ultimate  conclusions  of  the  court  as  to 
adverse  possession  and  abandonment.  It  ap- 
pears from  the  finding  that  there  was  always 
room  on  tbe  locus  for  the  railroad  company 
to  do  all  It  had  occasion  to  do  in  constructing 
and  repairing  its  wing  walls  and  abutments 
without  interfering  with  the  blacksmith  shop 
or  old  building.  The  trial  court  has  also 
found  tbat  tbe  present  building  is  construct- 
ed against  the  wing  wall  and  shuts  off  all 
access  to  it.  The  changes  in  the  location 
of  tbe  abutments  at  different  times,  the  loca- 
tion of  tbe  blacksmith  shop  and  of  the  Cella 
building  in  connection  with  other  facts  of 
which  there  was  evidence  to  sustain,  show 
tbat  the  finding  is  not  materially  Inconsist- 
ent with  the  conclusions  of  the  court  upon 
the  controlling  questions  in  issue.  A  con- 
struction most  favorable  to  the  plaintiff  up- 
on this  point  would  not  be  sufficient  to  sub- 
stantiate its  claim  tbat  it  was  entitled  to 
claim  possession  of  the  entire  lot  In  question. 
The  evidence  and  claims  of  the  plaintiff  In 
this  connection  simply  refer  to  a  small  strip 
of  land  back  of  the  conceded  location  of  the 
old  blacksmith  shop,  which  land  it  is  said 
the  railroad  company  could  have  used,  if 
it  desired,  for  the  purpose  of  repairing  or 
reconstructing  its  abutments  and  wing  walls. 
Neither  tbe  width  or  length  of  this  narrow 


piece  of  land  is  ascertainable  from  tbe  plead- 
ings, evidence,  or  finding,  from  wbldi  this 
small  portion  of  the  Cella  lot  can  be  identi- 
fied or  described  if  the  plaintiff  should  now 
be  allowed  to  recover  possession  of  it. 
.  [4,  5]  The  receipt  of  the  letter  of  February 
20,  1906,  from  Ryan  to  the  land  agent  of 
the  defendant  c(»npany,  was  acknowledged 
by  a  communication,  which  reads  as  follows: 
"February  21,  1906.  Dictated  by  A.  C.  Mr. 
John  H.  Ryan.  Stonington,  Conn,— Dear  Sir: 
Yours  of  the  20th  inst.,  offering  for  sale  proper- 
ty owned  by  William  H.  Talmadge,  at  Pawoa- 
tuck,  has  been^recelved  and  if  you  will  send  me 
a  sketch  showing  the  property  with  relation  to 
tbe  railroad,  we  will  look  into  the  matter. 
"Tours  truly,    ,  CommisBioner." 

There  was  no  error  in  admitting  Ryan's 
letter  in  connection  with  the  plalntUTs  reply 
thereto.  Reach  ▼.  Travelers'  Insurance  Co., 
73  Conn.  118,  120,  46  Atl.  867 ;  H.  P.  N.  Co. 
V.  Sears,  77  Conn.  587,  594,  60  AO.  133.  The 
trial  court  properly  overruled  the  plaintUTs 
claim  tbat  "it  does  not  appear  that  it  was 
addressed  to  anybody  authorized  in  any 
way  to  waive  or  give  away  tbe  rights  of  the 
plaintiffs."  This  letter  was  addressed  to 
tbe  land  agent  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and 
answered  the  day  following  by  one  assuming 
to  act  for  tbe  company.  It  should  be  pre- 
sumed tbat  this  answer  was  made  by  one 
whose  duty  It  was  to  act  in  this  matter  un- 
til the  contrary  appears.  State  v.  Main, 
69  Conn.  140,  37  Atl.  80.  36  L.  R.  A.  623,  61 
Am.  St.  Rep.  30;  Cyc.  voL  16,  pp.  1076, 
1077,  1078.  This  letter  tended  to  show  tbat 
notice  had  been  given  to  tbe  railroad  com- 
pany that  a  third  party  was  claiming  the 
property  at  that  time.  For  this  purpose  only 
it  was  properly  received  in  evidence. 

[6]  In  its  brief  the  plaintiff  contends  that 
the  court  erred  in  admitting  evidence  as  to 
the  contents  of  a  letter  said  to  have  been  lost, 
upon  the  ground  that  the  loss  of  the  letter 
had  not  been  sufficiently  proved.  The  finding 
does  not  disclose  that  this  claim  was  made 
before  the  trial  court.  Had  this  dalm  been 
made  at  that  time,  undoubtedly  further  evi- 
dence would  have  been  required  upon  that 
subject 

[7]  Tbe  defendant,  against  the  objection 
of  the  plaintiff,  was  allowed  to  testify  as  to 
the  length  of  time  that  he  was  engaged  in 
the  construction  of  the  buUdlng  upon  this 
property;  also  that  be  bad  expended  about 
$5,000  In  tbe  erection  of  the  same.  This  evi- 
dence was  plainly  admissible  under  the  issue 
raised  upon  the  defendant's  claim  for  im- 
provements made  upon  the  property  before 
the  commencement  of  this  action. 

There  is  no  error.  The  other  Judges  con- 
cnrred. 
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BAK  ▼.  LBWISTON  BLEACHERY  «  DYK 
WORKS. 

(Supreme  Jndidal  Court  of  Maine.    Oct  19, 
1014.) 

1.  MASTEB  and   SEBVANT    (I    121*)— LiIABrLTTY 

FOB  I  NJUBiES— Guarding  Maciuneby. 
Plaintiff  was  employed  in  defendant's 
bleachery  and  worlting  near  a  starcliing  ma- 
chine, consisting  in  part  of  two  iron  rolls  about 
4  feet  from  the  floor,  which  were  geared  togeth- 
er and  ran  upon  each  other.  In  front  of  such 
rolls  and  somewhat  higher  than  the  nip  of  the 
iron  rolls  was  a  wooden  roll,  not  geared  to  the 
otiier  rolls  and  not  touching  them,  but  running 
free.  This  was  4  »/n  inches  from  the  upper 
iron  roll  and  a  less  distance  from  the  lower 
roll.  Plaintiff's  duties  were  to  tend  the  cloth 
as  it  fell  into  a  box  on  the  floor  'd  feet  from 
the  nearest  roll,  and  to  carry  starch  from  a 
tub  at  the  end  of  the  machine  to  the  starch 
box  situated  under  the  rolls.  There  was  evi- 
dence that  the  floor  was  starchy  and  slippery, 
and  plaintiff,  in  going  around  the  end  of  the 
box  mentioned,  slipped  and  threw  his  hand  over 
and  back  of  the  wooden  roll,  between  the  iron 
rolls.  Held,  that  defendant  owed  plaintiff  no 
duty  of  guarding  the  nip  of  the  iron  rolls  more 
than  it  was  guarded,  as  he  was  not  working  at 
the  machine  and  bad  no  occasion  to  come  into 
proximity  with  the  rolls. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  228-231;  Dec.  Dig.  f 
121.*] 

2.  MASrrEB  and  Sebvant  (i  217*)— Liabiutt 
FOB  Injubies— AsstrMPTioN  OF  Risk. 

Assuming  that  the  place  where  plaintiff 
was  working  was  unsafe  and  dangerous,  he 
conid  not  recover,  where  it  appeared  that  he 
knew  where  the  rolls  were,  the  consequences  ot 
getting  bis  band  between  themj  the  condition  of 
the  floor,  and  the  danger  of  slipping,  and  knew 
or  should  have  known  which  way  the  rolls 
were  turning,  as  an  employ^  assumes  the  risk  of 
obvious  dangers  and  dangers  incidental  to  thp 
bnsiness,  known  to  and  appreciated  by  him,  as 
well  as  all  dangers  that  he  ought  to  have 
known  and  appreciated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  674-600;  Dec.  Dig.  | 
217.»] 

8.  Mastbb  and  Sebvant  (H  101,  102*)— Lja- 
BiLiTT  FOB  Injubies— Deobee  of  Cabe  Ke- 

QUIBEO. 

A  master  is  not  an  insurer  of  the  safety  ot 
his  servant,  and  is  only  bound  to  use  reasonable 
care  to  have  the  place  where  the  servant  works 
in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135.  171,  174,  178-184, 
192;   Dec.  Dig.  jf  101,  102.*] 

4.  Masteb  and  Sebvant  (|  154*)- Liability 

FOB  Injubies— Duty  to  Instbuct  JSebvant. 

A  servant  is  not  entitled   to   instractions 

and  cautions  about  dangers  which  he  already 

knows  and  appreciates. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Cent  Dig.  ^i  308,  309;    Dec.  Uig.  jj 

154.*] 

On  Motion  from  Supreme  Judicial  Cionrt, 
Androscoggin  County,  at  Law. 

Action  by  Ignacy  Bak  against  the  Lewis- 
ton  Bleachery  &  Dye  Works.  Verdict  for 
plaintiff,  and  defendant  moves  for  a  new 
trial.    Motion  sustained. 

Argued  before  SAVAGE,  0.  J.,  and  SPEAR, 
CORNISH,  BIRD,  HALEY,  HANSON,  and 
PHILBROOK,  JJ. 


Dana  S.  WlUlams,  of  Lewiston,  for  plaln< 
tiff.  -McOillicuddy  &  Morey,  of  Lewiston, 
for  defendant 

SAVAGE,  C.  J.  Case  for  personal  inju- 
ries. The  verdict  was  for  the  plaintiff,  and 
the  case  comes  before  tlie  court  on  the  de- 
fendant's motion  for  a  new  trial. 

[1,2]  The  plalntifF  was  employed  by  the 
defendant  in  its  bleachery.  At  the  time  of 
the  accident  be  was  about  17  years  old,  and 
had  lived  in  this  country  about  4  months. 
To  understand  the  nature  of  his  duties  and 
the  way  in  which  he  received  his  injury,  it 
Is  necessary  to  describe  briefly  the  ma<diine 
near  which  he  worked,  and  in  wliich  he  was 
injured.  It  was  called  a  starching  machine. 
The  parts  which  it  is  necessary  to  mention 
now  are,  first,  two  large  iron  rolls,  which 
were  geared  together  and  run  upon  each  oth- 
er, one  bdng  over  the  other.  Then  in  front 
of  these  rolls  was  a  wooden  roll.  It  waa  not 
geared  to  the  other  rolls,  and  did  not  touch 
them.  It  ran  free.  The  space  between  the 
wooden  roll  and  the  upper  iron  roll  was 
40/]  e  inches.  Between  the  wooden  roll  and 
the  lower  iron  roll  the  space  is  less.  The 
top  of  the  wooden  roll  is  4  feet  1%  inches 
from  the  floor,  and  is  somewhat  higher  than 
the  nip  of  the  iron  rolls. 

When  the  machine  is  in  operation,  long 
webs  of  wet  cloth,  sometimes  starched,  and 
sometimes  not,  are  run  between  the  iron  rolls 
for  the  purpose  of  squeezing  out  the  water. 
The  free  wooden  roll  serves  to  guide'  the 
cloth,  and  keep  it  in  position  to  pass  through 
the  nip  of  the  iron  rolls.  After  the  cloth 
passes  between  the  iron  rolls  it  is  brought 
back  overhead  by  other  rolls  or  contrivances, 
and  falls  into  a  box  on  the  floor  in  front  of 
the  machine.  The  space  between  the  box 
and  tlie  nearest  roll  is  about  S  feet 

The  plaintiff's  duty  was  to  tend  the  cloth 
as  it  fell  into  the  box,  so  that  it  would  lie 
compactly  in  rough  plaits  or  folds,  and  not 
come  to  the  floor,  and  in  performing  that  du- 
ty he  stood  between  the  box  and  the  machine. 
When  goods  were  being  starched,  It  was 
also  his  duty  to  take  starch  from  a  starch 
tab  at  the  end  of  the  machine  and  carry  it 
in  a  pail  or  dipper  to  the  starch  box,  which 
was  a  component  part  of  the  machine  and 
situated  under  the  rolls.  In  doing  this 
starch  commonly  dripped  upon  the  floor  be- 
tween the  box  and  the  machine,  so  that  the 
floor  became  more  or  less  slippery.  The 
plaintiff  bad  no  other  duty  with  resitect  to 
the  machine  or  the  rolls. 

The  plaintifTs  version  of  the  accident  is 
that  the  floor  around  the  box  was  slippery, 
and  that  in  going  around  the  end  of  the  box 
in  connection  with  his  work  he  slipped,  and 
m  falling  got  his  left  hand  in  some  way  be- 
tween the  iron  rolls,  and  it  was  injured.  He 
says  he  cannot  tell  just  how  it  was  done. 
HiB  complaints  in  his  writ  are  that  the  rolls 
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were  not  gnarded,  and  that  he  was  not  in- 
stracted  or  cautioned  as  to  dangers. 

There  were  no  guards  in  front  of  the  rolls 
on  the  machine,  except  that  the  wooden  roll 
Itself  served  aa  a  guard  to  the  nip  of  the 
two  Iron  rolls.  To  get  the  hand  Into  the  nip 
of  the  iron  rolls  it  would  be  necessary  to  put 
it  over  and  back  of,  or  under  and  back  of, 
'  the  wooden  roll.  And  the  mechanical  con- 
struction is  such  that  it  is  practically  cer- 
tain that  the  plaintlfT  put  his  hand  over  and 
back  of  the  wooden  roll.  The  top  of  the  roll, 
as  already  stated,  was  4  feet  1  ^  inches  from 
the  floor.  The  plaintiff's  armpit  was  4  feet 
from  the  floor.  It  follows  that  his  hand 
must  have  been  lifted  somewhat  above  a  lev- 
el from  his  shoulder. 

Whether  the  plaintiff  was  cautioned  or  not 
is  in  dispute.  The  condition  of  the  floor  Is 
also  In  dispute.  The  plaintiff  says  it  was 
wet  and  slippery  from  the  starch.  The  de- 
fendant admits  that  it  had  been  wet  and 
starchy  an  bpur  or  more  before,  but  claims 
that  the  floor  bad  been  swept  clean  of  water 
and  starch  before  the  accident  And  the 
weight  of  the  evidence  clearly  supports  that 
contention.  There  is  no  question,  however, 
that  the  floor  was  damp. 

While  there  are  some  improbabilities  in  the 
plaintiff's  story,  we  think  it  may  be  conceded 
that  it  is  possibly  true.  But.  giving  to  the 
evidence  and  to  the  situation  an  effect  most 
favorable  to  the  plaintiff,  we  think  that  he  is 
not  entitled  to  recover,  and  that  the  verdict 
in  his  favor  is  indisputably  wrong. 

[3]  In  the  first  place,  we  think  It  cannot 
properly  be  said  that  the  defendant  owed  to 
the  plaintiff  the  duty  of  guarding  the  nip  of 
the  Iron  rolls  more  than  it  was  guarded. 
The  plaintiff  was  not  working  at  the  machin& 
He  had  no  occasion  to  come  into  proximity 
with  the  rolls.  The  nip  was  nearly  as  high 
as  his  shoulder.  There  was  a  wooden  roll 
in  front  of  it  His  work  was  at  the  box, 
nearly  8  feet  from  the  rolls.  And  we  do  not 
overlook  the  claimed  fact  that  the  floor  was 
slippery,  a  condition  known  to  the  plaintiff. 
The  master  is  not  an  insurer  of  the  safety 
of  his  servant  He  la  only  bound  to  use  rea- 
sonable care  to '  have  the  place  where  the 
servant  works  Ip  a  reasonably  safe  condi- 
tion. 

[4]  But  If  we  were  to  assume  that  the 
place  in  this  case  was  unsafe  and  dangerous, 
the  plaintiff  stands  In  no  better  position.  It 
is  so  well  settled,  that  It  needs  no  citation  of 
authorities  to  sustain  the  doctrine,  that  the 
servant  assumes  the  risk  of  all  obvious  dan- 
gers, and  of  all  dangers  incidental  to  the 
business  which  are  known  to  and  appreciat- 
ed by  him,  and,  as  well,  of  all  dangers  that 
he  ought  to  have  known  and  appreciated. 
It  Is  equally  well  settled  that  the  servant  la 
not  entitled  to  instructions  and  cautions 
about  dangers  which  he  already  knows  and 
appreciates. 


The  plaintiff's  own  testimony  ((hows  that 
he  knew  the  consequences  of  getting  his  hand 
between  the  rolls.  Be  knew  where  they 
were.  He  knew  or  ought  to  have  known 
whidi  way  they  were  turning.  He  knew  the 
condition  of  the  floor.  He  knew  the  danger 
at  slipping.  He  says  be  was  "afraid"  of  It 
and  was  "careful"  by  reason  of  it  Although 
he  waa  young,  it  is  clear  that  he  knew  and 
understood  the  dangers.  We  cannot  do  oth- 
erwise than  to  hold  that  the  plaintiff  assum- 
ed the  risks  of  which  he  now  complains. 

The  verdict  is  so  clearly  without  warrant 
that  we  feel  compelled  to  set  It  aside. 

Motion  for  a  new  trial  sustained. 


(Ill  M«.  ZS8) 
ANDBEWS  ▼.  DIBIGO  MUT.  PIBB 
INS.  CO. 

(Supreme  Judicial  Court  of  Maine.     Oct  14, 
1914.) 

1.  iKtSURANCX    (I   S3S*)— Neouoeht    Fibb— 
iNCREAsa  OF  Bisk. 

Plaintiff,  a  man  79  years  of  age,  induced 
bis  daughter  and  her  husband,  3.,  to  live  with 
him  on  his  property  without  any  lease  or  spe- 
cial arrangement  Plaintiff  bad  full  control  of 
the  premises,  but  because  of  his  age  and  feeble 
health  left  the  work  to  J.,  who  attempted  to 
smoke  meat  which  belonged  to  him  and  intend- 
ed for  use  in  the  home,  and  while  doing  this 
in  a  shed,  fire  escaped  and  burned  the  honse. 
UM,  that  in  the  absence  of  evidence  that 
plaintiff  had  anything  to  do  with  the  smoking 
of  the  ham  or  advised  or  consented  thereto, 
there  was  no  such  alteration  of  the  situation 
affecting  the  risk  or  increase  of  risk  by  or 
with  plaintiff's  knowledge,  advice,  ageacy,  or 
consent  as  would  avoid  tne  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  if  842-846;   Dec.  Dig.  i  883.*1 

2.  Tbial  (I  136*)— QuisnoNB  of  Law— Bjea- 

B0I7ABLE  TIUE. 

What  constitutes  reasonable  time  on  un- 
disputed facts  is  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^M  318,  320,  321,  32»-327;   Dec.   Dig.  { 

8.  INSUBANOB    ({    569*)— Pboof    of    Loea— 

Waived. 

Where  plaintiff's  dwelling  house  was  de- 
stroyed by  nre  on  May  2,  1913,  and  on  June 
18th  following  plaintiff  received  a  letter  from 
the  secretary  of  the  insurer,  notifying  him 
that  the  insurer  could  not  legally  pay  the  loas, 
such  letter  operated  as  a  waiver  of  proofs  of 
loss. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  K  1391.  1392;  Dec  Dig.  §  659.*] 

4.  Insubarce  (I  665*)— FiBB  PouoT— Losa— 

PBOOFS— BEASONABI.E    TlltX. 

Where  plaintiff  suffered  a  fire  loss  May  2, 
1913,  and  on  June  18th  the  insurer  notified 
him  that  it  could  not  legally  pay  the  loas,  and 
proofs  were  filed  August  6,  1913,  there  was 
sufficient  basis  for  a  finding  that  a  statement 
in  writing  of  the  loss  had  been  rendered  to  in- 
sured within  a  reasonable  time. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent   Dig.   H  1555,  1707-1728;   Dec.   Dig.  f 

On  Motion  from  Supreme  Judicial  Ooort, 

Androscoggin  County,  at  Law. 
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Action  by  L.  (3.  Andrews  against  the  Dirlgo 
Mntual  Fire  Insurance  Company.  A  verdict 
was  rendered  for  plaintiff,  and  defendant 
moves  for  a  new  trial.    Overrtiled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH. BIRD,  HALBT,  HANSON,  and  PHIL- 
BROOK,  JJ. 

McGUUcuddy  &  Morey,  of  Lewlston,  for 
plaintiff.  Newell  &  Skelton,  of  Lewtston, 
for  defendant 

HANSON,  J.  This  Is  an  action  on  a  fire 
insurance  policy,  dated  February  11,  1911. 
The  fire  occurred  May  2,  1913,  and  proof 
of  loss  was  filed  Angust  6,  1913.  The  Jury 
returned  a  verdict  for  the  plaintiff  In  the 
sum  of  (14234.24.  The  case  Is  before  the 
court  on  a  general  motion  for  a  new  trial. 
The  material  facts  In  the  case  are  substan- 
tially  these: 

The  fire  was  caused  by  smolclng  a  large 
ham  and  a  shoulder  In  a  shed  about  20  feet 
square.  The  hams  were  suspended  by  a 
tarred  string  from  an  iron  rod  running 
across  the  bottom  of  a  wooden  barrel,  which 
was  inverted  over  a  similar  barrel;  the  latter 
standing  on  the  wooden  floor.  A  kettle 
containing  the  fire  and  combustible  material 
stood  on  bricks  In  the  bottwn  of  the  lower 
barrel 

The  premises  were  owned  by  the  plaintiff, 
who  had  oocnpled  them  for  85  years,  and 
continued  to  live  in  the  bouse  until  driven 
out  by  the  flr&  For  about  2  years  his  daugh- 
ter and  her  husband,  a  Mr.'  Jadcaon,  had 
lived  there,  without  any  lease  or  special 
arrangement,  but  doing  the  work  about  the 
place  and  owning  some  of  the  personal  prop- 
erty. The  plaintiff  retained  full  control  of 
the  premises,  but  on  account  of  bis  advanced 
age  and  feeble  condition  was  obliged  to  se- 
cure the  assistance  of  Mr.  Jackson  and  his 
wife  in  the  management  of  his  farm  and  care 
of  himself  In  his  sli&ness.  The  ham  and 
shoulder  were  the  property  of  Mr.  Jackson, 
and  he  was  smoking  -them  for  use  In  the 
plalntUTa  home.  The  plaintiff  was  confined 
to  his  bed  at  the  time  of  the  fire,  and  v^as 
carried  from  his  house  by  neighbors.  He 
lost  his  deed  and  other  papers,  and  much 
of  his  personal  property,  in  the  fire.  The 
plaintiff  introduced  a  oertlfled  copy  of  the 
deed  of  the  premises  from  Charles  D.  Fox 
to  Leonard  C  Andrews,  dated  November  8, 
1874,  and  the  following  letter: 

"Dirigo  Mutual  Fire  Insurance  Co.. 
"Gotham,  Maine,  June  18,  1018. 
"L.  0.  Andrews,  Monmontb,  Me.— My  Dear 
Sir:  I  am  very  sorry  to  be  obliged  to  notifr  yon 
that  we  cannot  see  how  the  company  can  legal- 
ly pay  yon  for  your  loss  which  was  caused  by 
■moking  hams  in  your  carriage  house  without 
permission. 

"Very  truly  yours,      T.  F.  Mlllett,  Sec'y. 
"TFM— 6." 

The  proof  of  loss  was  offered  and  admit- 
ted, and  the  following  admission  was  made: 

"It  is  admitted  that  August  6,  1918,  the  firm 
Of  McQiUicuddy  &  Morey  sent  proof  of  loss  of 


L.  O.  Andrews  to  the  Dirigo  Mutual  Fire  In- 
surance Company  at  Gtorham,  Maine;  and  on 
the  l5tii  day  of  August,  1913,  we  submitted  for 
Mr.  Andrews  to  the  same  company  a  list  of 
three  appraisers,  from  which  they  were  re- 
quested to  make  their  selection  in  the  fire  loss 
of  Li,  C.  Andrews  against  the  Dirisco  Mutual 
Fire  Insurance  Company,  stating  the  names, 
and  that  no  answer  was  ever  made  by  the 
company  to  either  the  proof  of  loss,  nor  did 
they  ever  suggest  any  names  from  which  we 
could  select,  or  make  a  selection  of  ours." 

The  defendant  pleaded  the  general  Issue, 
with  the  following  brief  statement: 

"(1)  That  at  the  time  the  fire  occurred,  to  wit, 
on  May  2,  1013,  the  property  insured  was  not 
then  the  property  of  the  plaintiff  in  suit. 

"(2)  That  the  fire  which  resulted  in  the  loss 
of  the  property,  the  value  of  which  is  in  suit  in 
this  case,  was  caused  through  the  gross  negli- 
gence and  want  of  care  of  the  plaintiff  actmg 
through  his  servants  and  agents  in  the  care 
and  custody  thereof,  and  hi  the  matter  in  which 
the  fire  occurred,  and  was  set  directly  by  the 
plaintiff  or  by  bis  servants  and  agents." 

At  the  conclusion  of  the  plaintiff's  testi- 
mony, the  attorney  for  the  defendant  stated 
to  the  court  tliat  he  would  not  undertake  to 
offer  any  further  testimony,  that  the  facts 
were  brought  out  practically  as  they  ex- 
isted, and  that  he  desired  "to  address  the 
Jury  on  the  evidence  as  it  stands." 

The  defendant  contends:  That  the  fire 
was  caused  by  the  gross  negligence .  of  the 
plaintiff,  and  that  he  has  violated  two  condi- 
tions of  the  policy,  namely,  that  provision 
that: 

"The  poUcy  shall  be  void  It  •  •  •  with- 
out such  consent  [that  of  the  company],  the 
situation  or  circumstances  affecting  the  risk 
shall,  by  or  with  the  knowledge,  advice,  agency, 
or  consent  of  the  insured  be  so  altered  as  to 
cause  an  increase  of  such  risks." 

And  the  provision  that,  "in  case  of  loss  or 
damage  *  *  *  a  statement  In  writing 
*  *  *  shall  be  within  a  reasonable  time 
rendered  to  the  company  setting  forth  the 
value  of  the  property  Insured,"  eta,  and  says 
"that  the  only  fair  inference  to  be  drawn 
from  the  evidence  is  that  whatever  was  done 
was  the  act  of  the  plaintiff  done  through  his 
agents  or  employes.  Jaclcson  and  his  wife 
were  doing  the  active  work,  but  there  Is  no 
claim  of  any  lease,  or  independent  contract 
of  any  sort.  The  plaintiff  remained  there; 
they  were  simply  one  fiunlly,  and,  as  Mrs, 
Jackson  said,  he  still  had  full  control  of  it 
The  transactions  about  the  place  were  as 
much  his  as  though  he  had  been  personally 
present  every  minute  and  had  done  them 
with  his  own  hand,"  and  that  the  fire  was 
dae  to  gross  negligence.  That  smoking  a 
ham  in  a  shed,  without  constant  watching, 
was  negligence.  That  the  place  and  means 
selected,  instead  of  locating  the  barrel  out- 
side the  buildings,  was  inexcusable.  In  ef- 
fect defendant  claims  that  the  plaintiff  was 
grossly  careless,  and  therefore  cannot  re- 
cover. 

We  are  not  able  to  agree  with  the  defend- 
ant's claim  that  the  plaintiff  violated  two  of 
the  c<mdition8  of  his  policy  as  set  out  In  the 
brief  of  counsel,  vis.:  0-)  That  the  situation 
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or  drcnmstances  affecting  the  risk  were  so 

altered,  by  or  with  the  knowledge,  advice, 
agency,  or  consent  of  the  Insured  as  to  cause 
an  Increase  of  the  risk;  and  (2)  that  "a 
statement  In  writing"  was  not  rendered  to 
the  defendant  within  a  reasonable  time,  as 
required  by  the  terms  of  the  policy. 

[1]  As  to  the  first  contention  the  record 
does  not  disclose  that  It  was  submitted  to  the 
Jury,  but  it  does  show  conclusively  that  the 
plaintiff  bad  no  knowledge  of  the  situation 
or  circumstances  causing  the  fire;  that  he 
had  given  no  instructions  tn  relation  to 
smoking  bams,  or  any  other  work  on  tliat 
day,  or  previously ;  that  he  did  not  own  the 
ham  in  qnestion,  or  know  of  its  exist- 
ence. He  was  79  years  old,  and  bad 
been  ill  for  months,  and  in  no  condition 
to  voluntarily  assume  control,  or  in  any 
manner  to  direct  another  in  the  conduct  of 
Ills  farm,  or  other  work.  He  was  helpless 
and  dependent,  and  the  evidence  Is  conclu- 
sive that  the  situation  and  circumstances  af- 
fecting the  risk  were  not  so  altered  as  to 
cause  an  Increase  of  tbe  risk,  by  or  with 
his  knowledge,  advice,  agency,  or  consent 
Nor  does  the  evidence  Justify  an  inference 
that  whatever  was  done  was  tbe  act  of  the 
plaintiff  performed  through  Mr.  Jackson 
and  his  wife,  as  agents,  thus  violating  a  con- 
dition of  the  policy. 

The  defendant  relies  particularly  upon  its 
claim  that  a  proof  of  loss  was  not  furnished 
"within  a  reasonable  time."  From  the  briefs 
of  counsel  on  either  side  it  appears  that  this 
question  was  submitted  to  the  Jnry  by  the 
presiding  Justice,  and  the  Jury  passed  upon 
it,  but  the  defendant  says  that: 

"In  the  absence  of  proof  of  an  express  waiv- 
er, it  was  not  a  matter  of  positive  instructions 
by  the  court  to  be  revieweo  on  exceptions,  but 
was  a  question  for  the  jury  on  which  it  erred," 
and  "that  the  only  possible  way  in  which  the 
plaintiff  can  prevail  is  by  reading  into  tbe  law 
words  which  are  not  there,  in  order  to  avoid 
giving  force  to  the  words  which  are  there." 

[2]  Counsel  agree  that  it  was  a  proper 
question  to  be  submitted  to  the  Jury,  and  in 
the  absence  of  exceptions,  and  the  charge  of 
the  presiding  Justice,  we  must  assume  that 
the  question  was  submitted  under  proper  in- 
structions. The  words  under  consideration 
are  the  same  In  the  statute  and  policy,  to 
wit,  "within  a  reasonable  time."  It  is  firm- 
ly settled  in  this  state  that  what  constitutes 
reasonable  time,  on  undisputed  facts.  Is  not 
for  the  Jury,  but  is  a  question  of  law.  HIU 
V.  Hobart,  16  Me.  164;  Greene  t.  Dlngley, 
24  Me.  131 ;  Mbby  v.  Haley,  91  Me.  331,  39 
AtL  1004;  Watson  T.  Fales,  97  Me.  366,  64 
Atl.  853,  94  Am.  St  Rep.  504. 

[J]  Other  questions  were  Involved,  and  the 
case  was  necessarily  submitted  to  tbe  Jury. 
It  is  manifest  that  there  was  evidence  from 
which  the  Jury  could  proi>erly  find  that  there 
was  a  waiver  of  the  right  of  the  defendant 
to  require  a  proof  of  loss,  or  that  such  proof 
of  loss  was  furnished  within  a  reasonable 


time.  Tbe  brief  statement  doea  not  set  np 
the  absence  of  a  proof  of  loss,  or  negative  a 
waiver.  Robinson  v.  Ins.  Co.,  90  Me.  385,  38 
Atl.  320. 

[4]  Tbe  letter  In  the  case,  which  was  ob- 
viously a  reply  to  a  communication  from  the 
plaintiff  on  tbe  subject  of  the  loss,  the  con- 
tinued illness  of  the  plaintiff,  his  great  age, 
the  facts  admitted  touching  the  offer  on  the 
plaintiff's  part  to  submit  his  claim  to  arbitra- 
tors, the  silence  of  tbe  defendant  and  its  neg- 
lect to  answer  communications  from  the 
plaintiff,  and  tbe  further  fact  that  the  no- 
tice, when  furnished,  was  for  the  benefit  of 
the  defendant,  and  that  substantially  all  the 
facts  connected  with  the  fire  were  known  to 
the  defendant  before  the  date  of  the  letter 
to  the  company  on  June  IS,  1913,  furnished 
ample  ground  for  a  finding  that  a  statement 
In  writing  was  rendered  within  a  reason- 
able time,  as  required  by  the  statute  and  the 
terms  of  tbe  policy. 

It  Is  the  opinion  of  the  court  that  the 
verdict  should  stand. 

The  entry  must  be: 

Motion  overruled. 


(112  Ma.  2SE) 

FBIiKBB  T.  BANGOR  RX.  &  ELECTRIC  CO. 

(Supreme  Judicial  Court  of  Maine.    Oct  14, 
1914.) 

1.  Hubbard  and  Wife  (§  209*)  —  Mabbikd 
WouAR  —  Injubies  —  Damages  —  Ele- 
ments—Irability  TO  LiAbob— Expenses  of 
Case. 

Where  a  married  woman  is  injured  while 
living  with  her  husband  by  the  negligence  of  a 
third  person,  she  may  not  recover  for  loss  of 
ability  to  do  domestic  labor  in  their  home,  nor 
for  tie  expenses  of  her  treatment  and  care, 
since  her  inability  to  labor  is  tbe  loss  of  her 
husband,  and  the  burden  and  expense  of  caring 
for  and  nursing  her  is  also  bis,  unless  she  has 
expressly  undertaken  to  be  personally  respon- 
sible therefor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  766-772,  968,  973;  Dec 
Dig.  i  209.»] 

2.  Damages  (f  130*)  — Excessiveness— Peb- 

BONAL  InJUBIES. 

Plaintiff,  a  married  woman,  was  injured  in 
a  collision  between  a  carriage  in  which  she 
was  riding  and  one  of  defendant's  can. 
Plaintiff  was  71  years  old  and  in  good  health 
for  a  woman  of  her  age.  She  was  thrown  vio- 
lently to  the  ground  between  the  railroad  tracks, 
severely  bruised ;  two  of  her  ribs  were  broken, 
and  she  sustained  a  severe  nervous  shock.  She 
suffered  great  pain  for  several  weeks  on  ac- 
count of  the  irritation  caused  by  the  pricking 
ends  of  the  fractured  ribs,  was  unable  to  sleey, 
and  though  the  fractured  riln  united,  she  con- 
tinued to  suffer  pain  and  lameness  in  her  side 
up  to  the  time  of  the  trial  and  was  unable  to 
do  any  work.  Held,  that  a  verdict  allowing  her 
$1,200  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damatres, 
Cent  Dig.  §§  357-367,  370 ;   Dec.  Dig.  i  130. *! 

On  Motion  from  Supreme  Judicial  Courts 
Penobscot  County,  at  Law. 

Action  by  Emily  E.  Felker  against  the  Ban- 
gor Railway  &  Electric  Company.  On  motion 
for  a  new  trial.    Overruled. 
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Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  BIRD,  HALET,  and  PHIL- 
BROOK,  JJ. 

D.  I.  Gonld,  of  Bangor,  for  plaintiff.  B.  C. 
Ryder,  of  Bangor,  for  defendant 

SAVAGE,  C.  J.  Case  to  recorer  for  In- 
juries sustained  in  a  collision  between  tlie 
carriage  in  wliicli  the  plaintiff  was  riding  and 
the  electric  car  of  the  defendant  company. 
The  plaintiff  obtained  a  verdict  for  $1,200. 
The  case  comes  up  on  the  defendant's  motion 
for  a  new  trial  on  the  usual  grounds.  But 
counsel  have  argued  only  the  question  of  dam- 
ages, and  to  that  question  we  shall  confine 
ourselves. 

The  plaintiff  is  a  married  woman,  and  at 
the  time  of  the  accident  was  about  71  years 
of  age,  and  In  ordinarily  good  health  fop  a 
woman  of  her  age.  The  carriage  in  which 
she  was  riding  was  overturned,  and  she  was 
thrown  violently  upon  the  ground,  between 
the  railroad  tracks.  The  evidence  would 
warrant  a  jury  In  finding  that  she  sustained 
a  severe  nervous  shock ;  that  two  of  her  ribs 
were  broken,  and  that  she  was  ccmsiderably 
bruised  about  her  back  and  other  parts  of 
her  body ;  that  In  consequence  of  her  injuries 
she  suffered  great  pain  for  several  weeks  on 
account  of  the  irritation  caused  by  the  prick- 
ing ends  of  the  fractured  ribs,  that  she  suf- 
fered also  in  other  ways;  that  It  was  nec- 
essary, in  order  to  ease  her  pain,  to  turn  her 
in  bed  and  give  her  a  rubbing  half  a  dozen 
times  a  night;  that  she  was  unable  to  sleep 
well  nights,  that  as  a  result  of  the  shock  a 
serious  nervous  condition  was  developed, 
from  which  she  had  not  fully  recovered  at 
the  time  of  the  trial,  14  months  after  the  in- 
Jury.  Her  attending  physician,  in  testifying, 
spoke  of  this  condition  as  "this  horrible  state 
of  the  nervous  system."  And  the  Jury  might 
find  that,  although  the  fractured  ribs  united 
well  In  a  few  weeks,  she  suffered  even  up  to 
the  trial  from  pain  and  lameness  In  her  right 
side,  and  was  unable  to  do  any  work  of  any 
consequence. 

It  appears  that  while  confined  to  her  bed 
in  consequence  of  her  Injuries,  the  plaintiff 
bad  an  attack,  but  not  a  severe  one,  of  hy- 
postatic pneumonia,  which  Is  a  phase  of  pneu- 
monia incident  to  old  age.  It  is  not  claimed 
that  the  pneumonia  was  caused  by  her  physi- 
cal Injuries.  Whether  she  was  more  suscepti- 
ble to  it  by  reason  of  her  condition,  does  not 
clearly  appear. 

[1]  Being  a  married  woman  and  living 
with  her  husband,  the  plaintiff  is  not  entitled 
to  recover  for  loss  of  ability  to  do  domestic 
labor  in  their  home,  nor  for  the  expenses  in 
caring  for  her,  surgically  and  otherwise.  Un- 
der the  marital  relation,  the  labor  in  the 
tiouse  belonged  to  her  husband.  Her  inabili- 
ty to  perfoi-m  that  labor  is  his  los.s.  And 
on  the  other  hand,  as  the  law  imposes  on 
blm  the  duty  of  caring  for  her  in  sickness  as 


well  as  In  health,  the  burden  of  the  expenses 
for  medical  and  surgical  treatment  and  for 
nursing  falls  upon  him  and  not  upon  her,  un- 
less she  has  expressly  undertaken  to  be  per- 
sonally responsible  for  them. 

[J]  But  the  plaintiff  may  recover  for  the 
undoubted  shock  of  the  accident,  and  for  all 
the  suffering,  mental  and  physical,  which  it 
caused.  The  loss  of  health  and  strength  was 
her  personal  loss,  irrespective  of  Its  effect 
upon  her  ability  to  labor.  For  the  endurance 
of  the  nervous  condition  caused  by  her  In- 
juries she  is  entitled  to  compensation.  Such 
suffering  may  be  both  mental  and  physical. 

There  is  no  standard  by  which  the  damages 
for  such  injuries  as  are  shown  in  this  case 
can  be  measured.  In  the  end  the  question 
must  be  left  to  the  sound  sense  and  good  Judg- 
ment of  the  Jury,  to  award  such  damages  as 
seem  to  them  to  be  fairly  compensatory.  And 
when  it  appears  that  the  Jury  have  discharg- 
ed their  duty  with  fidelity,  and  have  reached 
a  reasonable  approximation  of  the  damages, 
the  court  wUl  not  Interfere,  even  though  the 
verdict  should  beem  to  them  somewhat  large. 
When  the  verdict  is  within  the  bounds  of 
reason,  the  court  will  not  Institute  a  paring 
process  to  make  It  cratform  more  exactly  to 
their  own  views.    Such  la  this  caae. 

Motion  overruled. 


(lU  Me.  230) 
I.INDSE7  V.  SPEAB. 

(Supreme  Judicial   Court  of  Maine.     Oct.  8, 
1914.) 

1.  Mastbb  ANn  Sbbvarx  (H  101,  102*)— Ih- 
JUBIE3  TO  Sebv ANT— Duty  of  Masteb--Safe 

PlJlCE  TO   WOBK. 

A  master  must  use  reasonable  care  to  pro- 
vide a  reasonably  safe  place  for  his  servant 
to  work  in. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  135,  171.  174,  178-184, 
192;  Dec  Dig.  H  IM.  102.*] 

2.  Masteb  anp  Servant  (H  206,  217»)— In- 
fUBiKS  to  Sebvani^Assumption  or  Risk. 

A  servant  assumes  the  risks  which  are  or- 
dinarily incident  to  hla  employment,  and  such 
other  risks  as  are  known  to  bun,  or  which,  by 
the  ezerciae  of  ordinary  care,  he  ought  to  know. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  660,  674-«00;  Dec.  Dig. 
if  206,  217.»] 

3.  Master  And  Servant  (i  278*)— Injttbies 
TO  Sebv  ant  —  SimnctENCT  o»  BvinENCE— 
Nequoxncb  of  Masieb. 

In  an  action  for  injuries  to  an  employ^ 
cansed  by  a  fall  from  a  stage  npon  which  the 
employe,  who  waa  at  least  partially  intoxicated, 
was  engaged  in  unloading  coal  from  a  vessel, 
evidence  held  insufficient  to  warrant  the  jury 
in  finding  that  the  master  had  failed  to  furnish 
a  safe  place  to  work,  and  therefore  to  require 
the  direction  of  a  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  954,  956-958,  960-069, 
971,  9ra,  977;    Dec  Dig.  {  27a»] 

4.  Mabtteb  ANn  Servant  (|  286*)- Injitbiks 
TO  Sebv  ant  —  Actions  —  Questions  fob 
JtntT. 

While  the  Jury  are  the  proper  judges  of 
questions  of  fact,  the  question  of  the  negligence 
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of  a  master,  in  faQing  to  provide  a  safe  place 
for  work,  becomes  a  qaestion  of  law,  where  the 
evidence  on  that  issue  is  such  that  only  one 
conclusion  can  be  drawn  by  reasonable  men. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001,  1006,  1008,  1010- 
1015.  iOn-IOSS.  1036-1042,  1044,  1046-1060; 
Dec  Dig,  t  286.«] 

Exceptions  from  Supreme  Judicial  Oonrt, 
Knox  County,  at  Law. 

Case  to  recover  for  personal  Injuries  by 
Alvah  lindsey  against  Fred  R.  SpeaT.  Ver- 
dict directed  for  defendant,  and  plaintiff  ex- 
cepts.   Exceptions  overruled. 

Argued  before  SAVAOB,  C.  J.,  and  BIRD, 
HALET,  HANSON,  and  PHILBROOK,  JJ. 

Philip  Howard,  of  Rockland,  for  plaintiff. 
Arthur  S.  Littlefleld,  of  Rockland,  for  de- 
fendant. 

SAVAGE},  O.  J.  Case  to  recover  for  in- 
juries caused  by  defendant's  alleged  negli- 
gence. The  presiding  Justice  directed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  ex- 
cepted. 

The  plaintiff  was  employed  by  the  defend- 
ant In  unloading  coal  from  a  vesseL  The 
coal  was  being  hoisted  by  means  of  shears 
and  hoisting  gear  from  the  bold  of  the  ves- 
sel In  tubs  to  the  level  of  the  stage  on  which 
the  plaintiff  worked,  and  was  then  emptied 
from  the  tubs  Into  wheelbarrows,  and  the 
plalntlfTs  particular  duty  was  to  wheel  It 
from  the  tubs  across  the  stage  and  dump  it 
In  the  shed.  It  was  also  bis  duty,  when  a 
tub  was  hoisted,  to  assist  In  emptying  or 
dumping  it  into  his  wheelbarrow.  It  took 
two  tubs,  about  1,000  pounds  of  coal,  to  fill 
the  wheelbarrow.  When  the  accident  hap- 
pened, one  tub  had  already  been  emptied  in- 
to the  barrow,  and  another  one  was  hoisted. 
The  plaintiff  described  what  followed  in 
these  words: 

"When  this  tub  came  up  we  dumped  it 
Those  shears  would  certainly  always  have  a 
shake;  when  this  rocked,  it  rocked  the  whole 
stage,  •  *  *  and  something  swiveled  like 
tltat,  and  when  it  did  I  went  over  the  line. 
*  *  *  Something  seemed  to  traveL  I  noticed 
something  slipped  under  my  feet,  and,  when  it 
did,  it  tbrowed  me  right  over  the  line." 

The  stage  was  a  completed  structure.  One 
end  was  suspended  by  chains  attached  to  the 
shears  overhead.  The  other  end  rested  on 
a  platform,  which  was  several  feet  above 
the  wharf.  When  not  in  use,  it  appears  to 
have  been  pulled  in.  When  a  vessel  came  to 
the  wharf  to  be  unloaded,  it  was  pushed  out 
with  crowbars,  so  that,  when  ready  for  use, 
both  the  shears  and  the  front  end  of  the  stag- 
ing extended  over  the  side  of  the  vesseL  The 
stage  was  then  fastened  in  position  by  Iron 
dogs  on  either  side  driven  into  tlie  platform 
cm  which  It  rested.  It  was  further  stayed 
by  planks  or  bars  on  the  platform  extending 
from  cleats  on  the  inner  end  of  the  stage  to 
the  end  of  the  coal  shed.  And,  so  long  as  It 
remained  stayed  In  this  maimer,  no  ques- 
tion is  made  but  that  it  was  reasonably  safe 


for  men  to  work  upon.  The  following  will 
give  a  sufDdently  approximate  profile  view 
of  the  situation: 


Mo 


A—  Dos. 

e.c— BnAce. 
n,0-E,e  -Chains. 


A  rope  or  life  Hue  was  stretched  from  poet 
to  post  across  the  front  end  of  the  stage, 
about  2%  feet  from  the  floor.  The  ends 
were  attached  to  the  outer  rail  posts.  Be- 
fore the  plaintiff  was  employed,  the  stage 
had  been  pushed  into  place  for  woiic,  and 
its  condition  remained  unchanged  until  the 
time  of  the  accident. 

[1,2]  It  Is  the  undoubted  rule  that  it  is 
the  duty  of  the  master  to  use  reasonable 
care  to  provide  a  reasonably  safe  place  for 
bis  servant  to  work  In.  It  is  also  the  role 
that  the  servant  assumes  the  risks  which 
are  ordinarily  incident  to  his  employment, 
and  such  other  risks  as  are  known  to  him, 
or  which,  by  the  exercise  of  ordinary  care^ 
he  ought  to  know.  He  assumes  the  obvious 
risks.  These  principles  have  been  declared 
BO  many  times  diat  citation  of  authorities  is 
unnecessary. 

[3]  The  plaintiff  In  his  specifications  al- 
leges in  substance  that  the  accident  was  due 
to  one  or  two  or  all  of  the  following  factors, 
namely:  (1)  The  Insufficiency  in  height  and 
material  of  the  "lifeline,"  which  we  assume 
was  placed  where  It  was  to  protect  men  from 
falling  off  the  stage  either  by  accident  or 
when  It  was  shaken  by  the  dumping  of  coal; 

(2)  the  rotten  and  decayed  condition  of  the 
platform,  so  that  the  dogs  would  not  hold; 

(3)  the  insecure  fastening  of  the  Iron  dogs, 
whereby  the  stage  could  sway;  (4)  the  inse- 
cure fastening  of  the  braces,  so  that  they  be- 
came displaced,  with  the  same  effect;  and  (5) 
that  the  staging  was  Improperly  fastened  to 
the  shears.  As  to  the  insufficiency  of  the 
lifeline,  It  need  only  be  said  that  the  defect, 
if  defect  it  was,  was  an  obvious  one,  the 
risk  of  which  was  assumed  by  the  plaintiff. 
The  plaintiff  had  worked  on  this  stage  many 
times,  and  was  perfectly  familiar  with  its 
construction.  As  to  the  other  supposed 
defects,  there  is  absolutely  no  evidence  of 
them,  except  the  rocking  or  swaying  of  the 
stage  testified  to  by  the  plaintiff  and  by 
one  other  witness  whose  presence  there  is 
denied  and  is  doubtful.  There  Is  no  evidence 
that  the  dogs  had  failed  to  hold,  or  that  the 
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braces  were  oat  of  place.  If  either  of  these 
things  had  occurred.  It  must  necessarfly  have 
been  observed  after  the  accident.  There 
were  six  or  eight  men  working  on  this  coal 
operation.  They  were  known  to  the  plaintiff. 
It  is  not  shown  that  they  were  unfriendly 
to  him.  If  the  iron  dogs  were  fonnd  to  be 
insecure,  or  the  braces  out  of  place  after  the 
accident,  it  seems  beyond  belief  that  some 
of  them  would  not  have  known  of  it,  and, 
if  they  had  known  of  it,  it  seems  equally  be- 
yond belief  that  the  knowledge  should  not 
have  come  to  the  plaintiff-.  All  the  witness- 
es ^«lio  noticed  the  staging  afterwards,  and 
there  were  seTeral,  declare  that  there  was 
no  trouble  with  dogs  or  braces.  It  Is  testi- 
fied to  by  one  witness  that  planking  In  the 
platform  was  rotten,  but  that  is  of  no  conse- 
quence if  the  dogs  held.  The  plaintiff  sug- 
gests that  the  defects,  if  they  existed,  may 
have  been  remedied  before  the  witnesses  had 
opportunity  to  observe  them.  But  there  is 
no  evidence  to  support  the  suggestion. 

On  the  other  hand,  the  case  shows  tliat  the 
stage,  from  the  very  manner  of  its  conatmo- 
tion,  was  not  and  could  not  have  been  entire- 
ly steady  and  firm  when  great  weights  of 
coal  were  dumped  from  the  tubs  to  the  bar- 
row. That  It  should  shake  or  sway  a  little 
was  inevitable.  And  this  must  Iiave  been 
known  to  the  plaintiff,  and  was  assumed  by 
him. 

Now  it  appears  that  the  plaintiff  had  been 
drinking  that  morning.  He  admits  it.  The 
evidence  shows  beyond  any  reasonable  ques- 
tion that  he  was  more  or  less  intoxicated, 
and  that  he  had  been  warned  that  day  by 
fellow  workmen  of  the  danger  in  working 
upon  that  stage  In  an  intoxicated  condition. 
His  description  of  his  sensations  at  the  time 
of  the  rocking  and  swlveling  of  the  stage 
are  not  unlike  what  might  be  exi)ected  in  the 
case  of  an  Intoxicated  man. 

[4]  It  la  true,  as  the  learned  eonnsel  for 
the  plaintiff  urges,  that  the  questions  we  are 
discussing  are  questions  of  fact.  It  is  true, 
too,  that  the  Jury  is  the  proper  tribunal  to 
determine  questions  of  fact  But,  when  the 
evidence  as  to  negligence  in  a  case  like  this 
is  of  such  a  character  that  only  one  conclu- 
sion can  be  drawn  by  reasoning  and  reason- 
able men,  it  becomes  a  question  of  law 
(Maine  Water  Co.  t.  Crane,  99  Me.  48S,  69 
AtL  953),  and  the  Judgment  of  the  court 
most  follow  the  concluslim  of  fact  And,  if 
a  verdict  of  the  Jury  should  happen  to  be 
contrary  to  that  conclusion,  it  is  the  duty 
of  the  court  to  set  it  aside. 

Again,  the  contention  of  the  plaintiff  rests 
solely  upon  an  inference  which  it  draws 
from  what  he  calls  a  "rocking"  of  the  stage. 
There  is  at  least  as  strong  an  inference  that 
the  rocking  which  the  plaintiff  seemed  to 
feel  was  due  to  his  Intoxication. 

Upon  the  whole,  we  feel  bound  to  say  that 
the  evidence.  If  it  bad  been  submitted  to  a 


Jury,  would  not  have  warranted  them  In 
finding  that  the  dtfendant  had  failed  to 
perform  bis  duty  to  the  plaintiff,  with  re- 
spect to  the  safety  of  the  stage  on  which  the 
plaintiff  worked.  It  was  therefore  the  duty 
of  the  presiding  Justice  to  direct  a  verdict 
for  the  defendant  Frederickson  v.  Central 
Wharf  Towboat  Co.,  101  Me.  406,  64  Aa 
666;  Yonng  v.  Chandler,  102  Me^  251.  66  AtL 
639;  Veano  v.  Crafts.  100  Me.  40,  82  Aa  293. 
Exceptions  overruled. 


(lU  He.  MS) 
DUPLISSY  v.  MAINE  CENT.  R  CO. 

(Supreme  Judicial  Court  of  Maine.    Oct  17, 
1914.) 

1.  Railboads  (S  482*)— Fibbs— Actions— Sur- 
nciKRCT  or  EvioKNCB. 

In  an  action  for  the  value  of  buildings  and 
tbelr  contents  destroyed  by  lire,  evidence  ft«M 
sufficient  to  support  a  jury  finding  that  the  (ire 
was  caused  by  sparks  from  a  railroad  locomo- 
tive. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1780-1732,  1734-1736 ;  Dec.  Dig. 

2.  Damagkb   (I  130*)— BxouBiVKRna— IKJTT- 

BIES  TO  PBOPBBTT. 

In  an  action  against  a  railroad  company 
for  the  value  of  a  hotel  and  outbuildinn  and 
their  contents  destroyed  by  fire,  where  the  evi- 
dence showed  the  foir  value  of  the  buildinRS  to 
be  from  $3,000  to  $3,SU0,  whUe  the  schedule  of 
personal  property  amoanted  to  $3,00U,  and  the 
furniture  for  the  most  part  had  been  purchased 
within  a  year,  a  verdict  for  $5,341.67  was  not 
so  excessive  as  to  require  interference. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {|  400-403 ;  Dec.  Dig.  f  139.*] 

3.  RAIUtOADS  (i  481*)— Injubibs  fbom  Fibe-^ 

EVIDENCB— RELBVANCT— SlMILAB      MATTERS. 

In  an  action  against  a  railroad  company 
tor  the  destruction  of  a  hotel  and  its  contents 
by  fire,  where  the  company  showed  that  its 
engine  was  equipped  with  a  spark  arrester  in 
good  condition,  and  called  witnesses  who  ex- 
pressed the  opinion  that  sparks  could  not  have 
been  emitted  that  would  have  set  the  fire,  a 
person  living  five  houses  from  the  hotel  was 
properly  permitted  to  testify  as  to  finding  a 
large  quantity  of  cinders  on  her  piasza  the 
morning  after  the  fire. 

[Ed.  Note. — For  other  cases,  see  Rsilioads, 
Cent  Dig.  |{  1717-1729;   Dec.  Dig.  |  481.*J 

4.  TbIAI,     ({    194*)— iNSTBUCnORS— iNVADINQ 

Pbovircb  of  Jubt. 

An  instruction  prescribing  In  detail  the 
character  of  the  evidence  required,  and  which 
would  have  necessitated  the  court  passing  upon 
matters  clearly  within  the  province  of  the  Jury, 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  i  194.*! 

Motion  and  Exceptions  from  Supreme  Judi- 
cial Court.  Penobscot  County,  at  Law. 

Action  by  Edward  W.  Duplissy  against  the 
Maine  Central  Railroad  Company.  Verdict 
for  plaintiff,  and  defendant  brings  exceptions 
and  moves  for  a  new  triaL  Motion  and  ex- 
ceptions overruled. 

Argued  before  SAVAGE,  0.  J.,  and  SPEAR, 
CORNISH,  BIRD,  HALET.  and  PHIL- 
BROOK,  JJ. 
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James  D.  Rice,  of  Bangor,  and  Wm.  B. 
Pattengall,  of  Watervllle,  for  plaintiff.  Fel- 
lows &  Fellows,  of  Bangor,  for  defendant 

CORNISH,  3.  Action  on  the  case  to  re- 
cover damages  for  the  loss  of  a  hotel  In  King- 
man, with  ontbuUdlngs,  stable,  and  contents. 
Including  furniture,  supplies,  and  personal 
effects,  alleged  to  have  been  destroyed  by 
fire  communicated  by  a  locomotive  of  the  de- 
fendant 

UabUlty. 

[1]  The  evidence  Justifying  the  finding  of 
liability  is  ample.  It  Is  for  the  most  part  un- 
disputed. The  plaintiff's  premises  adjoined 
the  railroad  location,  being  situated  norther- 
ly thereof,  with  the  shed  nearest  the  right  of 
way  and  the  long  ell  and  main  part  extending 
to  Marginal  street  A  freight  train  of  the 
defendant,  with  12  empty  cars,  left  Matta- 
wamkcag  at  1:50  on  the  morning  of  Septem- 
ber 29,  1913,  going  east  passing  Kingman 
attout  2:15  a.  m.,  and  arriving  at  Danforth 
at  3:15  a.  m.  The  train  did  not  stop  at  King- 
man station.  l%ere  was  an  npg^rade  from 
the  station  for  nearly  one-half  a  mile,  and 
the  hotel  was  situated  about  midway  this  dis- 
tance. The  train  was  60  minutes  late.  The 
night  was  unusually  dry;  there  being  practi- 
cally no  dew  on  the  grass,  as  several  wit- 
nesses stated.  The  wind  was  light,  but  from 
a  southerly  or  southwesterly  direction,  blow- 
ing from  the  track  toward  the  buildings. 

One  witness  testified  that  he  was  up  at 
2  o'clock  and  looked  toward  the  hotel,  and 
no  fire  was  visible  then.  Between  that  time 
and  the  time  when  the  fire  was  discovered, 
2:30  or  2:45  a.  m.,  this  freight  train  passed 
by.  The  fire  originated  on  the  part  of  the 
premises  toward  the  railroad  and  Bpre.id  to 
the  rest  of  the  buildings.  A  large  number  of 
witnesses  testified  that  when  they  first  saw 
the  fire  it  was  on  the  southerly  side  of  the 
shed  and  creeping  up  onto  the  roof.  The 
posts  of  an  old  pigpen  which  had  formerly 
stood  between  the  shed  and  the  track  were 
burned,  showing  that  the  grass  between  the 
location  and  the  buildings  was  on  fire. 

AU  other  sources,  except  the  engine,  are 
practically  eliminated.  There  had  been  two 
fires  In  the  hotel,  one  a  coal  fire  In  the  office, 
and  the  other  a  wood  fire  In  the  kitchen  for 
the  6  o'clock  supper.  The  latter  had  gone 
out  and  the  former  could  not  have  caused 
the  fire  In  question,  because  the  people  were 
in  and  about  the  office,  as  well  as  the  other 
rooms  in  the  ell  and  main  part  at  the  same 
time  that  the  fire  was  burning  In  the  shed. 

The  defendant  attempted  to  suggest  two 
other  sources,  but  failed  utterly.  The  fire- 
man on  the  locomotive  testified  that  while 
going  through  the  town  at  the  rate  of  20  or 
22  mUes  an  hour,  he  saw  through  a  crack  in 
tlie  stable  a  light  that  looked  like  a  lantern, 
but  be  saw  no  fire  ot  any  kind.  This  story 
has  many  inherent  improbabilities,  but  the 
theory  failed  because  in  the  first  place  the 


stable  did  not  take  Are  until  after  the  shed 
and  from  the  shed  or  ell,  and  in  the  second 
place  it  was  found  locked  when  the  pLtintlff 
and  his  boarder  went  to  it  and  removed  the 
animals  and  contents.  The  other  suggested 
source  is  within  the  hotel,  and,  to  prove  this, 
three  employes  of  the  defendant,  who  were 
living  in  a  caboose  at  the  station,  testified 
that  when  they  reached  the  fire  It  seemed  to 
be  on  the  roof  of  the  ell  near  the  main  part 
and  they  saw  no  fire  elsewhere.  But  this 
testimony,  negative  at  the  best  was  over- 
whelmed by  that  of  the  neighbors,  who  clear- 
ly prove  that  the  fire  spread  from  the  shed 
to  the  ell  and  thence  to  the  main  part 

The  only  other  evidence  introduced  by  the 
defendant  was  that  the  engine  was  equipped 
with  a  spark  arrester  in  good  condition,  and, 
in  the  opinion  of  the  witnesses,  sparks  could 
not  have  been  emitted  that  would  have  set 
the  fire.  But,  as  showing  the  distance  to 
whl$di  the  sparks  or  cinders  could  fiy,  one 
neighbor  testified  to  finding  a  large  quantity 
of  cinders  on  her  piazza  the  same  morning; 
her  premises  being  In  close  proximity  to  the 
burned  buildings  and  adjoining  the  railroad 
location. 

Without  discussing  the  evidence  in  detail 
further,  it  is  sufficient  to  say  that  the  prox- 
imity of  the  premises,  the  direction  ot  the 
wind,  the  dryness  of  the  night  the  time  of 
the  passage  of  the  train,  the  discovery  of  the- 
fire  within  a  short  .time  thereafter,  the  loca- 
tion of  the  fire  when  first  discovered,  and  tbe- 
absence  of  all  other  reasonably  probable 
sources  Justified  the  Jury  in  drawing  the  in- 
ference that  the  locomotive  of  the  defendant 
caused  the  fire.  As  was  said  in  Jones  v.  Bail- 
road  Co.,  106  Me.  442,  76  AU.  710: 

"It  is  a  qaestion  of  reasonable  Inference  from 
all  the  facts  and  circumstances,  and  the  evi- 
dence should  be  of  such  a  character  that  a  rea- 
soning mind  shall  see  the  connection  between 
cause  and   effect" 

That  test  is  fully  met  by  the  evidence  in. 
this  case. 

Damages. 

[2]  The  plaintiff's  evidence  showed  the  fair 
value  of  the  buildings  to  be  $3,000  or  $3,500. 
The  schedule  of  personal  property  amounted 
to  $3,000,  making  an  outside  limit  of  $6,500. 
The  verdict  was  $5,341.67.  This  might  be 
divided  into  buildings  $3,500  and  personal 
property  $1,841.67,  and  the  evidence  would 
Justify  the  finding.  The  furniture  was  for 
the  most  part  nearly  new,  having  been  pur- 
chased within  a  year.  The  defendant  offered 
no  evidence  whatever  on  values,  either  of 
buUdings  or  contents,  and  It  would  seem  that 
on  the  uncontradicted  evidence  offered  by 
the  plaintiff,  the  damages  are  not  so  mani- 
festly excessive  as  to  warrant  the  Interfer- 
ence of  the  court 

Exceptions. 

[3]  1.  The  testimony  of  Mrs.  Leach,  a  neigh- 
bor, who  lived  five  houses  west  of  the  hotel, 
as  to  finding  a  large  quantity  ot  cinders  on. 
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her  piazza  tbe  morning  after  the  fire,  was 
property  admitted.  The  capacity  of  the  en- 
gine to  throw  sparks  was  an  Issue,  and  npon 
that  point  her  evidence  was  pertinent.  The 
objections  raised  by  the  defendant  go  to  the 
weight  of  the  evidence  rather  than  to  its  ad- 
mlsslblUty. 

[4]  2.  The  Instruction  requested  by  the  de- 
fendant was  properly  refused,  as  It  asked 
the  court  to  prescribe  In  detail  the  character 
of  the  evidence  required  In  this  class  of  cases 
and  to  pass  upon  matters  that  are  clearly 
within  the  province  of  the  Jury.  The  court, 
in  the  charge,  properly  instructed  the  Jury 
upon  the  burden  of  proof  resting  on  the  plain- 
tiff, and  fully  protected  the  defendant's  rights 
in  all  respects. 

Motion  and  exceptions  overruled. 


(US  He.  £48) 

STATE  y.  VANNAH, 

(Supreme  Judicial  Court  of  Maine.     Oct.  10, 
1914.) 

1.  CoNSTrruTioNAL  Law  (|  197»)— Statutes 
(i  267*)— CsnuNAX  Pbocedubb— Bktboao- 
TIVE  Degislation. 

Rev.  St  c.  79,  i  90,  as  amended  by  Irftws 
1913,  c.  220,  i  3,  providea- that  original  and  ap- 
pellate jurisdiction  in  all  criminal  matters  in 
the  counties  of  Cumberland  and  Kennebec,  and 
all  powers  incident  thereto,  or  formally  ezer- 
cised  by  tbe  Supreme  Judicial  Court,  but  con- 
ferred on  and  exercised  by  the  superior  courts, 
are  continued,  and  section  4  declares  Uiat  any 
indictment  for  murder  returned  by  a  grand  jury 
in  the  superior  court  at  tbe  April  term  thereof, 
in  the  year  1913,  shall  be  in  order  for  trial  at 
the  next  September  term  of  the  court,  which 
shall  have  jurisdiction  of  all  matters  pertain- 
ing thereto.  Held  that,  since  such  act  did  not 
affect  a  crime  previously  committed  bat  related 
entirely  to  the  remedy,  it  was  constitutional  and 
applicable  to  a  prosecution  for  murder  commit- 
ted prior  to  the  adoption  of  the  act,  and,  as  to 
snch  prosecution,  was  neither  retroactive  legis- 
lation nor  an  ex  post  facto  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  550;  Dee.  Dig.  i  197;*  Stat- 
utes, Cent  Dig.  S§  350-359 ;   Dec.  Dig.  f  267.*] 

2.  Criminal  Law  (8  116*)  — Venue— Chamqb 
OF  Venue. 

The  right  to  a  change  of  venue  is  not  a 
«onunon-law  right,  but  is  created  and  regulated 
by  statute,  and  ia  a  matter  of  procedure  over 
which  the  Legislature  has  plenary  power. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  236;  Dec  Dig.  {  lie.*] 

8.  Constitutional  Law  rt  197*)— Tbial  bt 
JuBT— Selection  fbou  Diitebent  County 
— £x  Post  Facto  Law. 

The  right  to  have  a  jury  selected  from  an- 
other county  or  district  is  not  one  of  the  rights 
guaranteed  by  the  Constitution,  prohibiting  the 
passage  of  ex  post  facto  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  550;    Dec.  Dig.  §  197.*] 

4.  Constitutional  Law  (|  197*)— Ex  Post 
Facto  Law— Constitution  or  TBial  Oouet 
—Change. 

A  statute  merely  changing  the  Constitution 
of  the  trial  court,  and  leaving  unchanged  all  the 
substantial  protections  which  the  law  in  force  at 
tbe  time  of  tbe  commission  of  an  alleged  offense 
threw  about  accused,  was  not  ex  post  facto. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  550 ;  Dec.  Dig.  §  197.*] 


Exceptions  from  Superior  Court,  Kennebec 
County,  at  Law. 

Frances  A.  Vannah,  alias  Frank  Vannah, 
was  convicted  of  murder,  and  be  brings  ex- 
ceptions.   Overruled. 

Argued  before  SAVAGE,  0.  J.,  and  CORN- 
ISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Scott  Wilson,  Atty.  Gen.,  and  W.  H.  Fisher, 
Co.  Atty.,  of  Augusta,  for  the  State.  B.  F. 
Maher,  of  Augusta,  for  defendant 

HANSON,  J.  This  case  is  before  the  court 
on  exceptions  to  the  order  of  the  justice  of 
the  superior  court  for  the  county  of  Kenne- 
bec, OTermling  four  motions  filed  at  the 
January  term  of  that  court,  1914.  The  re- 
spondent was  indicted  for  the  murder  of  one 
Edward  B.  Hardy,  at  the  April  term  of  that 
court,  1913,  and  at  the  September  term,  on 
his  own  motion,  was  committed  to  the  State 
Hospital  for  observation.  He  was  tried  at  the . 
January  term,  1914,  and  was  found  guilty 
of  murder. 

The  motions  in  their  order  were:  (1)  To 
continue  to  the  Supreme  Judicial  Court.  (2) 
To  continue  to  a  later  term  of  the  superior 
court,  when  a  Justice  of  the  Supreme  Judi- 
cial Court  may  preside.  (3)  Refusing  to 
plead.  (4)  In  arrest  of  judgment  Tbe  rea- 
sons stated  in  the  several  motions  are  the 
same.    The  first  motion  is  as  follows: 

.  "And  now  comes  the  respondent  and  moves: 
First  That  the  superior  court  is  without  juris- 
diction of  the  oSense  alleged  in  the  indictment 

"Second.  And  the  respondent  farther  moves 
that  said  superior  court  is  without  jurisdiction 
in  offenses  such  as  charged  in  the  aforesaid  in- 
dictment because  the  alleged  offense  was  com- 
mitted on  the  20th  day  of  March,  A.  D.  1913, 
and  said  act  attempting  to  confer  jurisdiction 
upon  the  aforesaid  court  was  passed  on  the 
7th  day  of  April,  A  D.  1913,  and  took  effect 
July  1,  1913,  and  was  accordingly,  in  its  at- 
tempt to  reach  the  aforesaid  case  at  bar,  retro- 
active legislation  and  ex  post  facto  in  its  nature. 

"Third.  And  tbe  respondent  further  moves 
that  said  superior  court  is  without  jurisdiction 
of  the  offense  charged  in  this  indictment  be- 
cause chapter  220  of  the  Public  Laws  of  1913, 
wherein  jurisdiction  was  sought  to  be  conferred 
upon  said  court  in  section  4  of  said  act,  by  its 
terms  would  make  reply  to  this  particular  case, 
and  was  in  effect  the  creation  of  a  court  to 
try  a  particular  case. 

"Fourth.  And  the  respondent  further  moves 
that  he  was  deprived  of  one  of  his  constitutional 
rights  to  seek  and  obtain  change  of  venue  for 
cause  sought,  which  cause  he  says  exists  because 
of  the  silence  of  the  act,  wherein  jurisdiction 
for  offenses,  such  as  is  charged  in  this  indict- 
ment, is  sought  to  l>e  conferred  upon  said  supe- 
rior court 

"Fifth.  And  the  respondent  further  moves,  be- 
cause by  virtue  of  the  statute  in  such  case  made 
and  provided,  in  offenses  such  as  charged  in  this 
indictment  one  of  the  justices  of  the  Supreme 
Judicial  Court  to  be  designated  by  the  Chief 
Justice  thereof  shall  preside,  which  designation 
has  not  been  made  and  no  such  justice  presiding, 
this  court  is  without  jurisdiction  to  proceed  in 
the  absence  of  such  designation,  in  conformity 
with  the  statute. 

"Wherefore,  and  because  of  the  aforesaid  rea- 
sons now  before  the  impaneling  of  a  jury,  the  re- 
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•pondent  mores  that  the  aaid  cause  be  continaed 
to  the  next  term  of  the  Supreme  Judicial  Ckiurt 
to  be  held  within  and  for  said  county  having  Ju- 
risdiction of  the  offense  alleged." 

Counsel  for  the  respondent  argues:  (1) 
That  It  has  never  been  the  policy  of  the  state 
to  allow  a  court  of  limited  and  Inferior  Juris- 
diction to  deterntlne  the  rights  of  a  man 
charged  with  murder.  (2)  That  the  respond- 
ent was  denied  the  constitutional  right  to  a 
change  of  venue;  that.  If  such  change  were 
sought  and  ordered,  he  would  then  receive 
only  what  the  law  Insures,  the  right  to  a 
trial  before  a  justice  of  this  court  (3)  That 
he  is  entitled  thereto,  because  "the  law  of 
April  11,  1918,  attempted  to  repeal  section  2 
of  chapter  132,  B.  S.,  which  gives  the  Su- 
preme Court  Jurisdiction,  •  •  *  must  re- 
late back  to  the  time  of  the  shooting,  namely, 
March  20,  1913";  that  therefore  the  amend- 
ment In  question  was  not  in  force  on  that 
day ;  and  that,  as  to  bis  client,  such  amend- 
ment was  entirely  inoperatlTe  In  any  event 
until  after  the  expiration  of  90  days  from 
the  date  of  its  approvaL  (4)  While  supixtrt- 
ing  his  exceptions  as  stated  in  the  foregoing, 
counsel  concludes  his  brief  with  this  state- 
ment: 

/  "We  do  not  undertake  to  argue  upon  the  un- 
constitutionality of  the  law  on  this  question. 

"Onr  contention  is  not  whether  the  law  is  ex 
post  facto,  but  we  claim  that  the  attempt  of 
the  state  to  control  the  situation  as  it  was 
March  20,  1913,  was  futile,  and,  under  the  90 
days'  provision,  of  no  force  or  effect.  In  other 
words,  we  say  it  was  not  an  ex  post  facto  law 
of  which  we  complain,  but  'no  law'  which  could 
take  effect  until  long  after  the  shooting  took 
place  on  that  fateful  day  of  March  20th  near  the 
reservation  at  Togus,  Me. 

"And  concerning  the  fifth  section  of  page  .12 
of  the  printed  case,  wherein  it  is  set  forth  that 
the  respondent  declined  to  plead  in  the  superior 
court,  while  a  ruling  of  the  superior  court  may 
he  open  to  exceptions,  we  think  comment  un- 
neceasary  and  depend  more  fully  upon  the  at- 
tempt of  the  prosecution  to  keep  the  case  away 
from  a  justice  of  the  Supreme  Judicial  Court 
in  the  manner  hereinhefore  stated." 

As  to  the  first  objection  raised  by  the' re- 
spondent's counsel,  it  Is  sufficient  to  say 
that,  when  the  superior  court  for  Kennebec 
county  was  established  In  1878  (Laws  1878- 
80,  c.  10),  it  had  full  jurisdiction  in  criminal 
cases.  At  the  same  session,  the  act  creating 
that  court  was  amended  as  follows: 

"Sec.  19.  When  any  indicftnent  is  found  for 
any  of  the  offences  described  in  sections  one  and 
two  of  chapter  117  of  the  Revised  Statutes,  sec- 
tions two,  three,  four,  five,  six,  eight,  nine,  ten, 
eleven,  twelve,  thirteen,  fifteen,  twenty-five  and 
twenty-seven  of  chapter  118  of  the  Revised  Stat- 
utes, sections  one,  two  and  three  of  chapter  ll9 
of  the  Revised  Statutes,  the  clerk  of  said  su- 
perior court  shall  certify  and  transmit  the  in- 
dictment to  the  Supreme  Judicial  Court  for  said 
county,  at  the  next  term,  when  it  shall  be  en- 
tered. T%e  Sujpreme  Judicial  Court  shall  have 
cognizance  and  jurisdiction  thereof,  and  proceed- 
ings shall  be  had  thereon  in  the  same  manner  as 
if  the  indictment  had  l>een  found  in  that  court" 
(Laws  1878-80,  c.  4a) 

[1]  Full  jurisdiction  was  restored  in  1881, 
and  so  continued  until  1891,  when  the  provi- 
sion relating  to  the  trial  of  murder  cases  was 


again  changed,  providing  that  a  Justice  of 
the  Supreme  Judicial  Court  be  designated  to 
preside  at  such  trials.  In  1899,  the  provision 
requiring  Indictments  to  be  certified  to  this 
court  was  restored,  and  remained  in  force 
until  1913,  when  the  section  providing  for 
certifying  and  transmitting  Indictments  to 
this  court  was  repealed,  and  section  90,  c.  79, 
R.  S.,  was  amended  by  chapter  220,  |  8,  and 
as  amended  reads  as  follows:    . 

"Laws  of  1913,  chap.  220,  sec.  8.  The  original 
and  appellate  jurisdiction  in  aU  criminal  matters 
In  said  counties  of  Cumberland  and  Kennebec, 
and  all  powers  incident  thereto,  originally  exer- 
cised by  the  Supreme  Judicial  Court,  but  hereto- 
fore conferred  upon  and  exercised  by  said  supe- 
rior courts,  are  continued." 

The  following  section  was  added,  and  the 
principal  contention  in  this  case  arises  there- 
under: 

"Sec.  4.  An^  indictment  for  mnrder  returned 
by  the  grand  jury  in  said  superior  court  at  the 
April  term  thereof,  in  the  year  nineteen  hundred 
and  thirteen,  shall  be  in  order  for  trial  at  the 
next  September  term  of  said  court,  which  shall 
have  jurisdiction  of  all  matters  pertaining 
thereto." 

It  is  urged  In  the  motion  that  this  provi- 
sion, "in  its  attempt  to  reach  the  case  at  bar, 
is  retroactive  legislation  and  ex  post  facto  in 
its  nature."  If  the  point  raised  related  to 
the  crime  charged,  or  to  the  constitutional 
rights  of  the  respondent  thereunder,  oar  con- 
clusion would  not  be  reached  so  easUy,  but 
the  provision  in  question,  directed,  as  it 
plainly  is,  to  procedure,  and  relating  entirely 
to  the  remedy,  and  having  for  its  obvious 
purpose  the  conduct  and  disposition  of  a 
pending  case,  is  constitutional,  and  wholly 
within  the  legislative  power  and  control,  and 
Is  not  as  to  this  case  an  ex  post  facto  law,  or 
retroactive  in  Its  nature  or  tendency.  Cool- 
ey's  Const  lim.  (6th  Ed.)  p.  326;  Bishop's 
CrUn.  Law,  voL  1,  if  279,  277,  280,  282,  283; 
Commonwealth  v.  Phelps,  210  Mass.  78,  96 
N.  B.  349,  37  L.  R.  A,  (N.  S.)  567,  Ann.  Cas. 
1912C,  1119;  Calder  v.  Bull,  3  DaU.  386, 
390, 1  L.  Ed.  648 ;  Thompson  v.  Missouri,  171 
U.  S.  886,  18  Sup.  Ct  922,  43  Ii.  Ed.  204. 

The  motions  were  made  a  part  of  the  ex- 
ceptions, and  the  brief  made  by  other  coun- 
sel follows  substantially  the  remaining  points 
made  in  the  motions.  Both  urge  the  right  to 
a  change  of  venue,  and  say  that  the  right 
was  denied.  It  does  not  appear  that  any 
reason  existed  why  change  of  venue  should 
be  had,  that  a  fair  trial  could  not  be  had,  or 
was  not  in  fact  had. 

[2]  The  right  to  a  change  of  venue  la  not  a 
common-law  right  It  is  created  and  regulat- 
ed by  statute,  and  Is  also  a  matter  of  proce- 
dure authorized  by  the  Legislature  under  its 
sole  and  plenary  power  to  determine  what 
course  shall  be  pursued  in  the  administra- 
tion of  Justice,  as  well  as  in  all  other  matters 
concerning  the  public  good.  Hopt  v.  Utah, 
110  U.  S.  574,  4  Sup.  Ct  202,  28  U  E5d.  262; 
Gibson  v.  Miss.,  162  U.  S.  589,  16  Sup.  Ct 
904,  40  L.  Ed.  1075;  Thompson  v.  Utah,  170 
U.  S.  351,  18  Sup.  Ct  620,  42  L.  Ed.  1061. 
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IS]  The  ri#ht  t6  baVe  a  jnr^  selected  froin 
another  county  or  district  Is  not  one  of  the 
rights  within  the  words  and  intent  of  the 
Constitution  prohibiting  the  iMissage  of  ex 
post  facto  laws,  under  article  1,  |{  0  and  10. 
Chase,  J.,  in  the  leading  case  (Calder  t.  Bull, 
3  Dall.  386,  390  [1  L.  Ed.. 048]),  stated  the 
laws  included  thereunder  as  follows: 

"(1)  Every  Uw  that  makes  an  action  done  be- 
fore the  paaaing  of  the  law,  and  which  was  in- 
nocent when  done,  criminal,  and  punishes  such 
action.  (2)  Every  law  that  aggravates  a  crime, 
or  makes  it  greater  than  it  was,  when  commit- 
ted. (3)  *  •  *  (4)  Every  law  that  alters 
the  legal  rules  of  evidence,  and  receives  less, 
or  different,  testimony  than  the  law  re<iuired  at 
the  time  of  the  commission  of  the  offense,  in  or- 
der to  convict  the  offender.  All  these  and  simi- 
lar laws  are  manifestly  unjust  and  oppressive, 
•  •  •  but  I  do  not  consider  any  law  ex  post 
facto,  within  the  prohibition  that  moUifies  the 
rigor  of  the  criminal  law,  but  only  those  that 
create  or  aggravate  the  crime,  or  increase  the 
punishment,  or  change  the  rules  of  evidence,  for 
the  purpose  of  conviction."  Cooley's  Const 
Lim.  (7th  Ed.)  873,  374. 

[4]  It  la  well  settled  that  a  mere  change 
In  the  Constitution  of  the  trial  court,  which 
leaves  unchanged  all  the  substantial  protec- 

.tions  which  the  law  in  force  at  the  time  of 
the  commission  of  the  alleged  offense  threw 
about  the  accused,  Is  not  ex  post  facto.  Dun- 
can V.  Missouri,  152  U.  S.  377,  14  Sup.  Ct 
670,  38  Ia  Ed.  485.  Nor  is  a  change  in  the 
place  of  trlaL  Out  v.  Minnesota,  9  Wall.  35, 
19  L.  Ed.  673,  quoted  and  affirmed  In  Cook 
v.  United  States,  138  U.  S.  157,  11  Sup.  Ct 
268,  84  L.  Ed.  906;  Cooley's  Const  Um.  (7th 
Ed.)  376,  note. 

The  remaining  objection  Is  to  the  jurisdic- 
tion of  the  court,  on  the  ground  that  the  act 
of  April  7,  1918,  did  not  become  a  law  until 
90  days  after  Its  passage,  to  wit,  July  11, 
1913,  and  that,  the  crime  having  been  com- 
mitted on  March  20,  1913,  the  statute  which 
that  law  was  intended  to  amend  in  part  and 
repeal  In  part  was  Itself  then  in  force,  and 

'Oxges  that  the  respondent  should  have  been 
tried  thereunder;  the  justice  presiding  to  be 
a  justice  of  this  court  We  do  not  so  hold. 
We  think  the  reasons  already  given  are  suffi- 
cient to  justify  the  ruling  of  the  presiding 
jvstlce  in  this  as  well  as  in  the  bther  claims 
of  the  respondent's  counsel,  and  we  may  add 
that  the  practice  is  uniform,  and  It  Is  yreXi 
■ettied  that: 

"So  far  as  mere  modes  of  procedure  are  con- 
oemed,  a  party  has  no  more  right,  in  a  criminal 
than  in  a  civil  action,  to  insist  that  his  case 
shall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have  tak- 
en place.     Remedies  must  always  be  under  the 

'control  of  the  Legislature,  and  it  would  create 
endless  confusion  in  legal  proceedings  if  every 
case  was  to  be  conducted  only  in  accordance 
with  the  rules  of  practice,  and  heard  only  by 
the  courts  in  existence  when  its  facts  arose. 
"The  Legislature  may  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogetiier  differ- 

■  ent'  modes  of  procedure,  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing,  dis- 
pense with  any  of  those  8i]l>8tantial  protections 
with  which  the  existing  law  sarronnds  Uie  per- 
son accused   of  crime.'      Cooley's  Const   Lim. 


(7tii  Ed.)  881,  and  cases  dtedt  CbmmonwealA 
T.  FhillipB,  U  Pick.  (MassO  82. 

The  fact  that  the  crime  was  committed 
before  the  passage  of  the  act  In  question,  and 
that  90  days  must  elapse  before  such  act  has 
the  force  of  law,  does  not  avail  the  respond- 
ent He  had  violated  the  law.  There  is  no 
pretense  that  the  law  so  violated  had  been 
changed.  The  only  change  effected  was  In  the 
manner  in  which  he  should  he  tried  for  that 
offense  against  the  law.  That  change  was 
made  by  the  law-making  power  whose  will  is 
paramount  and  whose  right  to  shape  the  poli- 
cy of  the  state  is  not  to  be  questioned  by  the 
court,  nor  is  the  administration  thereof  to  be 
dictated  by  the  offender.  He  has  no  vested 
right  in  the  matter  of  procedure.  Cooley's 
Gonat  Lim.  (7th  Ed.)  p.  381;  Gyc.  vol.  8,  $ 
1031.  The  rules  and  orders  provided  for  tJie 
conduct  of  courts,  officials,  and  community 
generally  are  to  be  observed  by  all  alike  as 
the  law,  unless  they  interfere  with  some  sub- 
stantial right  guaranteed  by  the  fundamental 
law. 

A  careful  examination  of  the  questions  in- 
volved convinces  the  court  that  the  respond- 
ent was  not  deprived  of  the  full  protection 
to  which  he  was  entitled  under  existing  law. 

The  entry  must  therefore  be: 

Exceptions  overruled. 


ANDERSON  v.  SALANT  et  aL    (No.  468.) 

(Supreme   Court   of  Rhode    Island.     Oct   21, 
1914.) 

CouBTs  (S  24S*)— Case  Obbtifikd  to  Sufbekb 
CouBi— REMrrriNO  to  Supbbiob  Coubt. 
A  caAse  certified  to  the  Supreme  Court  on 
constitutional '  questions  will,  upon  motion  of 
defendants,  be  remitted  to  the  superior  court,  to 
permit  there  a  motion  to  dismiss  as  to  them 
without  prejudice  to  the  rights  of  others. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  243.»] 

Action  by  William  B.  Anderson  against 
Gabriel  Salant  and  others.  On  motion  by 
Gabriel  Salant  and  others  to  remit  the  cause, 
certified  on  a  constitutional  question  to  the 
Supreme  Court,  to  the  superior  court,  to  per- 
mit a  motion  there  to  dismiss  as  to  the  mov- 
ing defendants.    Motion  granted. 

Fred  A.  Otis,  of  Providence,  for  plaintiff. 
Irving  Cbamplln,  James  Harris,  and  Herbert 
A.  Rice,  all  of  Providence,  tor,  defendants. 
Gardner,  Pirce  ft  Thornley,  of  Providence,  for 
moving  defendants,  appearing  specially  for  the 
purposes  of  this  motion,  and  not  otherwise. 

PER  CURIAM.  The  motion  of  Gardner, 
Pirce  ft  Thornley  is  hereby  granted,  and 
the  case  is  remitted  to  the  superior  court,  to 
permit  said  Gardner,  Pirce  &  Thornley  to 
make  a  motion  in  said  superior  court  that 
said  action  be  dismissed  as  to  Gabriel  Salant, 
Aaron  B.  Salant,  and  Solomon  J.  Wallach 
without  prejudice  to  the  rights  of  any  party 
properly  before  the  court  In  said  action  to 
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have  tbe  eonstltntlonal  qaeation,  upon  which 
the  action  has  been  certified  to  this  court, 
hereafter  heard  and  determined  by  this 
conrt.  After  hearing  and  determining  said 
motion  to  dismiss,  said  snperlor  court  Is  di- 
rected to  transmit  the  papers  in  said  action 
to  this  court,  for  the  purpose  of  enabling 
this  court  to  hear  and  determine  said  con- 
stitutional question  upon  which  said  action 
has  been  heretofore  certified  to  this  court 


HARTFORD  et  aL  t.  PARKER,  Secretary  ot 

State.    SAUNDERS  et  al.  t.  SAMiS. 

TRIPP  et  al.  t.  8AMJ1I. 

(Nos.  226-228.) 

(Supreme  Court  of   Khode  Island.     Oct   14, 
1914.) 

Maitdauub  (I  10*)— CsBTincATioir  of  Noh- 

IKATIOR. 

Maudamas  would  not  lie  to  compel  the  sec- 
retary of  state  to  certify  relators'  names  as  can- 
didates (or  office  on  the  Progressive  party  ticket, 
where  the  testimony  did  not  show  that  relators 
had  been  duly  selected  as  candidates  for  such 
offices  by  any  legally  constituted  body  repre- 
senting the  electors  of  that  par^  qnall&ed  to 
TOte   for  candidates   for  auch  offices. 

[Ed.  Note.— For  other  cases,  see  Mapdamus, 
Cent  Dig.  I  87 ;  Dec  Dig.  |  lO.'J 

Petitions  for  writs  of  mandamos  by  Walter 

0.  Hartford  and  others,  by  Harry  L.  Saun- 
ders and  others,  and  by  William  F.  Tripp  and 
others  against  J.  Fred  Parker,  Secretary  of 
State,  to  compel  defendant  to  certify  relators' 
names  as  candidates  for  office  on  the  Fro- 
gresslve  party  ticket    Wilta  denied. 

Greenough,  Easton  &  Cross,  of  Providence 
(William  B.  Greenough,  of  Providence,  of 
counsel),  for  petitionets.  Herbert  A.  Rice, 
Atty.  Gen.,  for  respondent  Lewis  A.  Water- 
man, of  Providence,  for  certain  interested  par- 
tteb 

PBR  CURIAM.  It  does  not  appear  from 
the  testimony  presented  at  the  hearing  that 
the  persons  alleged  to  have  been  nominated 
for  the  respective  offices  set  forth  in  said  pe- 
tltiona  were  duly  selected  as  candidates  for 
said  offices  by  any  legally  constituted  body 
representing  the  electors  of  the  Progressive 
party  qualified  to  vote  for  said  candidates 
for  said  offices. 

The  said  petitions  are  therefore  denied  and 
dismissed. 

(as  N.  J.  U.  S87) 

STATE  T.  MORGAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  17, 1913.) 

1.  GannNAi.  Law   (S  1036*)— Appbai,— Rtji.- 

iNGS  ow  EviDENCB— Objections  at  Trial. 
Rulings  on  evidence  cannot  be  reviewed  on 
appeal,   where  no  objection   was  made  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1681-1640,  2680-2641; 
Dec.  Dig.  I  1036.*] 


2.  Cbimiitai.  IiAW  (I  1056*)  — Appkai.  — Iir- 
STsuoTioiis— NBCBssrrr  of  Exceptions. 
Assignments  of  error  with  reference  to  the 
court's  charge  cannot  be  considered  on  appeal, 
where  no  exception  was  taken  to  the  instruc- 
tions at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  B  2668,  2670;    Dec.  Dig.  | 

Appeal  from  Supreme  Court 

John  H.  Morgan  was  convicted  of  criminal 
assault  and  appealed  to  the  Supreme  Court 
where  the  judgment  was  affirmed,  from  whidi 
Judgment  he  again  appeals.    Affirmed. 

Tbe  opinion  of  the  Supreme  Coart  is  mt 
follows: 

[1]  This  case  is  argued  by  counsel  for  the 
plaintiff  in  error  as  if  it  was  before  us  for  re- 
view under  the  provisions  of  section  136  of  the 
Criminal  Procedure  Act  (2  Comp.  St  1910,  pl 
1863).  This,  however,  is  not  the  fact  lor  tbe 
record  of  the  proceedings  had  upon  ttie  trial  of 
the  cause  has  not  been  certified  to  as  by  the 
trial  court.  The  questions  argued  by  counsel 
are  none  of  them  raised  by  any  bill  of  excep- 
tions. The  testimony  of  Helen  Brown,  showing 
that  she  was  present  with  Louisa  Carey  at  the 
time  of  the  alleged  criminal  assault  upon  the 
latter,  and  that  on  the  same  occasion  the  de- 
fendant committed  an  assault  upon  her  (the 
witness),  was  not  objected  to;  nor  was  the  tes- 
timony of  these  two  girls,  that  on  an  earlier  o^ 
casion  the  defendant  committed  a  similar  as- 
sault iinon  them,  objected  to. 

[21  The  criticism  upon  the  charge  of  the  court 
raised  by  the  second  assignment  of  error  is 
not  based  upon  any  exception,  for  no  exception, 
either  general  or  special,  was  taken  to  the  in- 
struetion  to  the  Jury. 

The  Judgment  under  review  will  be  affirmed. 

Frank  H.  Sommer,  of  Newark,  for  appel- 
lant   Loula  Hood,  of  NewaA,  for  the  State. 


PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
forth  in  tbe  opinion  of  the  Supreme  Court 


(86  N.  J.  Li,  no 
STATE  T.  SICILIANO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  17,  1913.) 

L  CanaNAi.  Law  (f  1149*)— iRDicnnEirr  anv 
Information  (|  136*)— Motion  to  guASH 
Indiciuent— Matters  Keviewable. 

A  motion  to  quash  an  indictment  is  ad- 
dressed to  the  discretion  of  tbe  court,  and  is 
not  reviewable  on  strict  writ  of  error. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  C^nt  Dig.  |{  3039-3043,  3058;  I>ec.  Dig. 
{  1149;*  Indictment  and  Information,  Cent 
Dig.  II  470,  471;   Dec.  Dig.  |  136.*] 

2.  Indictuent  ard  Iktobuation  (i  12iS*)— 

Dupucitt. 

An  indictment  charging  the  crime  of  keep- 
ing a  disorderly  house,  in  that  defendant  ba- 
bitually  sold,  or  permitted  to  be  sold,  intoxicat- 
ing liquors  on  his  premises  contrary  to  law, 
drawn  in  conformity  with  Criminal  Procedare 
Act  (P.  li.  1898,  p.  894)  |  74,  was  not  bad  for 
duplicity. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Out  Dig.  ||  334-400;  JDec 
Dig.  {  125.*] 
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Appeal  from  Supreme  Court 

Garlno  SlclUano  was  convicted  of  keeping 
m  disorderly  house  by  permitting  the  Illegal 
Bale  of  Intoxicating  liquorB.  From  a  judg- 
naent  of  the  Supreme  Court,  affirming  the  con- 
Tictlon,  he  appeals.    Affirmed. 

The  (Htlnlon  in  the  Supreme  Court  was  as 
follows: 

The  plaintiff  in  error  was  found  guilty  upon 
an  indictment  charging  bim  with  the  crime  ot 
keeping  a  disorderly  boose,  the  disorder  con- 
sisting solely  in  the  habitual  selling,  or  per- 
mitting to  be  sold,  on  bis  premises,  intoxicating 
liguur  contrary  to  law.  There  was  a  motion  to 
quash  the  indictment  on  the  ground  of  duplic- 
ity. The  motion  was  refused,  and  the  sole  er- 
ror assigned  is  baaed  upon  this  refusal. 

1 1, 2]  The  Judgment  should  be  affirmed.  In 
the  first  place,  a  motion  to  quash  an  indictment 
Is  addrewed  to  the  discretion  of  the  oonrii^and 
is  not  reviewable  on  strict  writ  of  error.  State 
T.  Hajreman.  13  N.  J.  Law.  814:  Proctor  t. 
State,  65  N.  J.  Law,  472.t  In  the  second  place, 
the  assertion  that  the  Indictment  is  faulty  for 
duplicity  is  not  justified  by  the  fact  It  i' 
drawn  in  conformity  with  the  seventy-fourth 
section  of  the  Criminal  Procedure-  Act  of  liii*b 
(P.  L.  1808,  p.  894),  and  is  similar  in  form  to 
that  which  received  the  approval  of  this  court 
in  State  v.  Wahle,  82  N.  J.  Law,  184,  82 
AtL  300. 

The  Judgment  under  review  will  be  affirmed. 

Wilbur  A.  Helsley,  of  Newark,  for  appel- 
lant John  S.  Applegate,  Jr.,  of  Red  Bank, 
for  the  State. 

PER  OCRIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasqns  set 
forth  Im  the  opinion  of  the  Supreme  Court 


(«E  N.  J.  I,.  «) 

BOARD    OF    DOMESTIC    MISSIONS    OF 
THE  REFORMED  CHURCH  IN  AMER- 
ICA V.  EDWARDS,  ComptroUer. 
(Supreme  Conrt  of  New  Jersey.    Nov.  S,  1913.) 
Taxation  f|  87B*)— Collatkbal  Inhkbitancb 

Tax— CriARITABLE      COBPOBATIOIfS— Kxsup- 
T10N8— STATtnWJ. 

The  Supplement  of  March  15,  1808  (P.  L. 
p.  106),  to  the  Collateral  Inheritance  Tax  Act 
of  May  15,  1894  (P.  L.  p.  818),  having  been 
superseded  by  Act  May  16,  1900  (P.  L.  p.  432), 
a  bequest  to  a  charitable  corporation  in  a  fur- 
eien  state  was  'not  exempt  from  payment  ot 
the  tax. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  1603-1609;   Dec.  Dig.  |  876.*] 

Certiorari  by  the  Board  of  Domestic  Mis- 
sions of  the  Reformed  Church  in  America, 
Prosecutor,  against  Edward  I.  Edwards, 
Comptroller.  Writ  denied,  and  assessment 
confirmed. 

Argued  before  GARRISON,  TRBNCHARD, 
and  MINTURN,  JJ. 

Collins  &  Corbln,  of  Jersey  City,  for  pros- 
ecutor. Theodore  Backes,  of  Trenton,  and 
Edmund  Wilson,  Atty.  Oen.,  of  Red  Bank, 
for  defendant 

GARRISON,  J.  The  prosecutor  is  Incorpo- 
rated under  the  laws  of  the  state  of  New 
Tork   as  a  charitable  society  .and   as  such 


claims  exemption  from  the  payment  of  col- 
lateral inheritance  taxes  as  legatee  and  dev- 
isee under  the  will  of  Susan  Van  Neste,  who 
died  in  this  state  on  February  28,  101%  and 
whose  will  was  admitted  to  probate  in  the 
county  of  Middlesex. 

This  claim  Is  based  upon  the  supplement  to 
the  Collateral  Inheritance  Tax  Act  of  1804 
(P.  L.  318)  approved  March  15,  1898  (Pamph. 
L.  p.  106),  which,  if  still,  in  force,  entitles  the 
prosecutor  to  the  exemption  claimed  by  it 

This  question  was  before  the  Prerogative 
Court  In  the  case  of  In  re  Estate  of  Oopdll, 
77  N.  J.  Bq.  216,  77  Atl.  793,  In  which  Vice 
Ordinary  Walker  (now  Chancellor)  held  that 
since  the  passage  of  the  amendment  to  the 
Collateral  Inheritance  Tax  Act  of  1906  (at 
page  432)  the  supplemental  act  of  1898  was 
no  longer  in  force.  We  agree  with  the  vice 
ordinary  that  the  act  of  1898  has  been  elim- 
inated, not  by  Its  repeal,  but  by  Its  being 
superseded  by  later  legislation  covering  the 
subject-mntter.  Eldrldge  v.  Philadelphia  & 
Reading  Railroad  CX>.,  83  N.  J.  Law,  463, 
86  Aa  179. 

The  assessment  and  tax  brought  up  by 
this  writ  are  affirmed. 


(ffi  N.  J.  U  «m 
MUPO  ▼.  CREW  LEYICK  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  17,  1013.) 

Appeal  and  Ebbob    (|  1011*)— ITinDiiTOs— 

CONCLUSIVEirESS. 

The  findings  by  the  trial  conrt  upon  dis- 
puted facts  are  conclurive  on  appeal,  when  there 
is  any  evidence  to  support  them. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  If  3083-3080;  Dec.  Dig.  | 
lOll.*] 

Appeal  from  Supreme  (%nrt 

Action  by  Domlnlck  Mupo  against  the  Crew 
Levlck  Ckimpany.  A  Judgment  for  plaintiff 
being  affirmed  by  the  Supreme  Court  defend- 
ant appeals.    Affirmed. 

The  oi^nlon  In  the  Supreme  C!ourt  was  as 
follows: 

The  action  was  brought  in  the  district  court 
of  the  city  of  New  Brunswick  to  recover  dam- 
ages for  negligently  driving  and  overdriving  a 
horse  of  the  plaintiff,  bailed  by  him  to  the 
defendant  tor  hire.  The  horaa  died  before  the 
bailment  terminated. 

The  court,  sittins  without  a  Jury,  found  the 
defendant  guilty  of  negligence;  "that  the  de- 
fendant agreed  to  return  the  horse  in  as  good 
a  condition  as  It  was  when  bailed,  as  an  in- 
ducement to  tile  plaintiff"  to  make  the  bail- 
ment; and  that  the  value  of  the  horse  was 
$200.  Judinnent  accordingly  was  rendered  for 
the  plaintiff.  The  defense  is  that  there  was  no 
proof  of  misuse  of  the  horse.  The  findinn  of 
the  Judge  upon  the  disputed  facts  are  conclusive 
here,  when  there  is  any  evidence,  as  in  this 
case,  to  support  them. 

The  Judgment  will  be  afllrmed. 

Qeoige  8.  Silzer,  of  New  Brunswick,  for 
appellant  Theodore  Strong,  ot  New  Bruns- 
wick, for  respondent 
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PES  CtTRIAM,  The  Judgment  under  re- 
view Is  afflnned,  (or  the  reasons  set  fortb  in 
the  per  corUm  opinion  filed  in  the  Supreme 
Court 

(»  N.  J.  I<.  S70) 

HOLDBN  et  al.  r.  BOARD  Or  EDUCATION 

OF  KEARNY  et  aL 

(Court  of  Errors  and  Appeals  ot  New  Jersey. 

Oct.  17, 1913.) 

1.  SCH0OU9  AND  SCHOOI.  DiBTBICTB  (|  85*)  — 
SCHOOLBOUSX  —  COMSTBUOTION  —  APPBOVAL 

or  Plans. 

Where  plans  and  specifications  for  the  erec- 
tion of  a  schoolhouse  had  been  approved  by  the 
state  board,  the  contractor  having  abandoned 
the  work,  it  was  not  necessary  to  secure  a 
further  approval  of  the  plans  and  specifications 
for  the  completion  of  the  unfinished  work  as 
preliminary  to  a  contract  to  complete  the  build- 
ing without  change  in  the  original  plans. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  C^nt.  Dig.  |  202;  Dec.  Dig. 
|86.»J 

2.  Schools  and  Sohooi.  Dibtbioxs  ({  80*)  — 
scuoolbousx  —  gonstbtiction  —  ezpendi- 

TUKE. 

Where  the  total  expenditure  necessary  fi>r 
the  construction  of  a  schoolhonse  had  been 
sanctioned  by  the  board  of  school  estimate,  and 
no  increase  of  cost  was  involved  in  a  contract 
to  complete  the  building  after  the  original  con- 
tractor had  abandoned  It,  It  was  not  necessary 
that  the  board  sanction  the  expenditure  of  the 
amount  required  to  complete  the  work. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  191-104;  Dec. 
Dig.  i  80.*] 

8.  Schools  and  School  Distbicts  ({  79*)  — 
School  Buildings— Conbtbuciion—Powkb 

or  BOABD. 

Under  School  Law  (4  Comp.  St  1910,  p. 
4768)  g  126,  making  it  the  duty  of  a  school 
board  to  provide  suitable  school  facilities,  in- 
cluding proper  school  buildings,  where  the  con- 
tractor abandoned  a  school  building  nnfinisbed, 
because  of  bankruptcy,  the  board  had  complete 
authority  to  contract  with  another  to  finish  the 
building. 

TEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  188-191;  Dec. 
Dig.  i  79.*] 

Action  by  Henry  Holden  and  others  against 
the  Board  of  Education  of  Kearny  and  oth- 
ers, h^m  a  Judgment  dismissing  a  writ  of 
certiorari,  plalntiirs  ai^ieaL    Affirmed. 

See,  also,  8S  N.  J.  Law,  651,  83  AU.  954>, 
The  opinion  of  Swayze,  J.,  In  the  Supreme 
Court,  is  as  follows: 

At  the  time  of  the  decidon  of  the  Court  of 
Errors  and  Appeals  in  Kay  v.  Board  of  Edu- 
cation of  Kearny,  83  N.  J.  Law.  551,  83  Ati. 
954,  the  schoolbouse  was  partially  completed. 
Further  work  was  halted  by  the  judgment  of 
the  court  The  contract  now  under  review  is 
a  contract  for  the  completion  of  the  building. 

[I]  I  think  the  approval  of  the  plans  and  spec- 
ifications for  the  schoolbouse  by  the  state  board 
sufficed,  and  that  it  was  not  necessanr  to  secure 
a  furthet  approval  of  the  plans  and  specifica- 
tions for  the  completion  of  the  unfinished  work, 
as  long  as  no  change  was  made  thereby  in  the 
original  plans  and  specifications.  It  would  be 
mere  idle  ceremony  for  the  state  board  to  ap- 
prove once  more  what  they  had  already  approv- 
ed. The  approval  of  the  original  plans  and 
specifications    must    have    included    the    work 


now  proposed,  as  the  whole  iaelad«s  ereiy  part. 
Counsel  for  the  prosecutors  in  his  brief  does 
not  suggest  that  there  was  any  change  or  varia- 
tion, and  I  think  this  reason  fails. 

[2]  The  second  reason  urged  also  fails,  and 
for  substantially  the  same  reasons.  The  total 
expenditure  has  already  been  sanctioned  by  the 
board  of  school  estimate.  No  increase  of  cost 
is  involved. 

[3]  It  is,  however,  urged  that  the  board  of 
education  has  no  power  to  award  a  contract  for 
the  completion  of  the  building,  but  can  only 
contract  for  building,  enlarging,  or  repairing  a 
school  house.  It  would  require  no  great  strain 
of  language  to  hold  that  the  completion  of  a 
scboolhouse  in  an  advanced  stage  of  construc- 
tion was  an  enlarging  or  repairing,  but  it  is 
unnecessary  to  rest  on  this  language.  Section 
62  (4  Comp.  St  1910.  p.  4741),  to  which  refer- 
ence is  made,  is  not  the  section  giving  power  to 
the  board  of  education.  It  is  the  section  requir- 
ing advertisement  before  awarding  the  contract 
The  power  is  given  by  section  126,  which  makes 
It  the  duty  of  the  school  board  to  provide  suit- 
able school  facilities,  which  are  to  include  prop- 
er school  buildings.  I  can  think  of  no  better 
wav  to  do  this  than  to  proceed  to  complete  a 
building  already  owned  by  the  board  of  educa- 
tion. As  counsel  for  the  defendant  forceably  ar- 
gues, it  cannot  be  that  the  board  cannot  com- 
plete a  building  which  has  been  abandoned  by 
the  contractor,  or  which  he  Is  unable  to  finish 
by  reason  of  bankfuptcy.  I  cannot  accede  to 
the  suggestion  of  counsel  for  the  prosecutor  that 
this  opens  the  door  to  the  award  of  a  contract 
illegally,  and  the  carrying  out  of  that  ill^al 
contract  by  a  new  contract  for  the  finishing  of 
the  work.  The  question  involved  here  is  not 
whether  the  contractor  nnder  the  illegal  con- 
tract can  recover  for  his  work,  nor  whether  mon- 
eys paid  nnder  that  contract  can  be  recovered. 
Here  the  board  ot  education  owns  an  unfinished 
scboolhouse  on  its  land.  Whether  it  acquired  it 
legally  or  Illegally,  whether  It  has  paid  tor  it  or 
not.  whether  any  one  is  liable  to  refund  money 
already  paid  therefor  or  not,  it  cannot  be  re- 
quired to  destroy  or  remove  the  existing  struc- 
ture, nor  can  the  public  be  required  to  suffer 
the  loss  of  the  land  as  the  alternative  or  eouiva- 
lent  to  keeping  it  as  the  site  of  a  uspless  build- 
ing. The  board  may  accent  the  buildine  as  it 
stands  and  complete  it.  Who  shall  suffer  the 
pecuniary  loss  growing  out  of  the  fact  that  the 
original  contract  was  illegal  is  another  question 
that  may  well  be  settled  in  another  form  of  ac- 
tion. To  hold  otherwise  would  put  it  in  the 
power  of  a  board  of  education  to  deprive  the 
public  of  any  beneficial  use  of  public  property, 
except  at  the  cost  of  removing  the  building 
thereon.  .' 

I  think  the  writ  of  certiorari  should  be  di»- 
missed,  with  costs. 

Pierre  P.  Oarren,  of  Jersey  City,  for  appd- 
lantSw  McOarter  &  English,  of  Newark,  for 
respondents. 

PER  CURIAM.  The  Judgment  nnder  re- 
view Is  afOrmed,  for  the  reasons  stated  tn 
the  opinion  filed  In  the  Supreme  Court  by 
Mr.  Justice  Swayse. 

^  (88  N.  J.  L.  87«) 

MINICHINO  T.  PUBLIC  SERVICE  BY.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey, 
Oct  8,  1913.) 

Railboads  (§  400*)— Injdbiks  tv  Pebsonsok 
Tback — Neolioenck. 

Where  the  motorman  of  an  Interurban  ear 
saw  an  object  on  the  track  which  he  thocwht 
was  a  dirty  piece  of  paper,  but  made  no  effort 
to  bring  his  car  under  control  so  that  It  could 
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be  stopped  In  cam  It  was  a  clilld,  he  cannot, 
as  a  matter  of  law,  be  held  to  have  exercised 
reasonable  care,  where,  when  he  did  discover 
it  was  a  young  child,  it  was  too  late  to  prevent 
running  the  infant  down. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1365-1381;  Dec.  Dig.  |  40a*] 

Appeal  from  Supreme  Gonrt 

Action  by  Antonio  Mlnichino,  by  his  next 
friend,  against  the  Public  Service  Railway 
Company.  A  Judgment  for  plaintiff  being  af- 
firmed by  the  Supreme  CDnrt,  defendant  ap- 
peals.   AfiSrmed. 

The  opinion  in  the  Supreme  Coart  was  as 
foUowe: 

This  is  an  action  for  personal  injuries.  The 
plaintiff,  a  boy  3^  years  of  age  at  the  time  of 
the  accident,  while  sitting  upon  the  ties  just 
outside  the  north  rail  of  the  east-bound  track 
of  the  defendant's  railway  between  Jersey  City 
and  Newarli,  was  struck  by  the  running  board 
of  an  open  car.  The  plaintiff  had  a  verdict, 
and  the  judgment  entered  thereon'  is  now  be- 
fore as  for  review. 

The  only  matter  argaed  by  connsel  tor  the. 
plaintiff  in  error  is  the  refusal  of  the  trial 
court  to  direct  a  verdict  in  favor  of  the  defend- 
ant. It  is  contended  that  this  coarse  should 
have  been  pursued  for  the  reason  that  the  tes- 
timony disclosed  no  negligence  on  the  part  of 
the  defendant's  employes  who  were  operating 
the  car.  The  testimony  shows  that  the  motor- 
man  saw  the  boy  in  plenty  of  time  to  stop  Itis 
car  before  it  readied  tlie  place  where  the  boy 
was  sitting,  but  thought  that  what  lie  observed 
was  a  dirty  piece  of  paper,  and  so  ^ave  the 
matter  no  tliooght  until  ne  was  within  a  few 
feet  of  the  plaintiff,  when  the  latter  raised  up. 
The  motorman  thereupon  applied  the  emergen- 
cy brake,  but  too  late  to  avoid  the  accident. 
We  do  not  think  that  it  can  hk  said,  as  a  mat- 
ter of  law,  that  the  motorman  was  not  negli- 
gent It  was  a  question  for  the  jury  to  say 
whether,  Iiaving  observed  this  object  on  the 
track,  he  exercised  reasonable  care  in  running 
it  down  without  first  ascertaining  whether  it 
was  wliat  it  appeared  to  be,  or  whether  it  waa, 
as  it  turned  out  to  be,  a  hnman  being. 

The  judgment  under  review  will  be  affirmed. 

Lefferta  S.  Hoffman,  of  Newaric,  for.  appel- 
lant Beecher  &  Bedford,  of  Newark,  for  re- 
spondent 

PER  CURIAM.  The  Jndgmeit  la  affirmed, 
for  the  reasons  stated  in  the  memorandum  of 
the  Supreme  Court 


(S  Boyee,  tO») 

STBCKEL  T. 


BARNES. 


(Superior  Court  of  Delaware.    New  Castle. 
Oct  12,  1V14.) 

PuAniNO    (if  839,  40a»)— DKyroTB— Waiym 

BY    PUCADINQ   TO    DEFECTIVE    PLEA. 

The  right  to  require  the  defendant  to  draw 
out  his  plea  is  waived  by  filing  a  replication 
to  the  plea,  and  while  the  court  has  power  to 
permit  the  replication  to  be  withdrawn  in  order 
that  plaintiff  may  decline  to  reply  to  the  plea, 
it  will  not  do  so,  in  the  absence  of  peculiar  and 
exceptional  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i§  1033-1045,  187&-13ti3,  latid ;  Dec. 
Dig.  H  339,  409.*] 

Action  by  assumpsit  (No.  100,  January 
term,   1914)    by   Frank   E.    Steckel   against 


James  Bf.  Barnes.  On  motion  by  plaintiff  to 
amend  replications  by  withdrawing  the  repli- 
cations to  defendant's  fourth  plea,  so  that  he 
may  decline  to  reply  to  the  said  fourth  plea 
until  the  same  shall  have  been  drawn  out 
Application  refused. 

Argued  before  PENNEWIIX^  O.  J.,  and 
CONRAD,  J. 

Robert  H.  Richards  and  Aaron  Finger, 
both  of  Wilmington,  for  plaintiff.  Sauls- 
bnry,  Morris  &  Rodney,  of  Wilmington,  for 
defendant 

PENNEWILL,  a  J.  (deliTering  the  opinion 
of  the  court).  In  the  above  case  the  plaintiff 
asks  leave  to  amend  his  replications  by  with- 
drawing the  replications  to  defendant's  fourth 
plea,  so  that  he  may  decline  to  reply  to  the 
said  plea  until  the  same  shall  have  been 
drawn  out 

The  court  are  of  the  opinion  that  the  mo- 
tion must  be  refused  for  the  reason  that  by 
falling  to  require  the  defendant  to  draw  out 
said  plea  when  he  had  the  opportunity  and 
before  filing  his  replications,  the  plaintiff 
waived  bis  right  In  that  regard.  We  are  not 
unmindful  of  the  tact  that  the  constitutional 
and  statutory  provisions  respecting  the 
amendment  of  pleadings  are  very  broad,  but, 
as  was  said  by  the  court  In  Wright  t.  Wil- 
mington City  Ry.  Co.,  2  Marvel,  141,  42  Atl. 
440,  "there  are  limitations,  and  they  have 
been  recognized  through  our  reports." 

One  of  those  limitations,  distinctly  recog- 
nized in  the  case  referred  to,  is,  that  if  a  par- 
ty has  the  right  to  require  the  defendant  to 
draw  out  his  plea,  or  draw  it  out  more  fully 
and  formally,  and  does  not  exercise  sudi 
right  but  elects  to  plead,  he  waives  the  right 
and  cannot  successfully  insist  upon  It  after 
pleading. 

In  the  case  above  mentioned  release  was 
pleaded,  which  upon  motion  of  the  plaintiff 
was  drawn  out  but  not  fully  and  sufficiently 
to  liable  the  plaintiff  to  intelligently  plead 
thereto.  The  plaintiff,  notwithstanding  the 
insufficiency,  filed  a  general  replication  there- 
by taking  issue  upon  the  plea.  At  the  trial 
and  "after  the  iilalntlfl  had  rested  under  the 
pleading  and  the  defendant  had  put  in  evi- 
dence upon  the  point"  the  defendant  asked 
leave  to  amend  his  replication.  It  was  held 
"too  late  on  the  part  of  the  i^intiff  to  ask 
leave  to  amend." 

It  Is  true  that  the  application  In  the  pres- 
ent case  comes  before  the  trial,  but  we  think 
It  nevertheless  falls  within  the  reasoning  and 
decision  of  the  case  to  which  we  have  refer- 
red.   In  that  case  the  court  said: 

"When  you  demanded  that  the  plea  of  release 
should  be  drawn  out  fully  and  formally,  you 
had  a  right  to  stand  upon  it  and  if  he  did  not 
BO  draw  it  out,  you  were  not  bound  to  plead. 
Upon  application  to  this  court  we  could  have 
compelled  him  to  draw  it  out  within  the  term:* 
of  the  law,  in  order  that  you  might  intelligently 
plead." 
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"Yon  are  too  Iat«  In  making  tbis  applica- 
tion. *  •  *  Tbia  plea  was  generally  pleaded. 
\ou  did  not  put  in  the  proper  replication;  you 
waived  it— and  that  is  one  ground  upon  which 
the  courts  have  held  that  it  is  too  late;  that 
is,  after  waiver." 

We  arc  aware  of  tihe  decision  given  in  the 
ease  of  Kirwan  Mfg.  C!o.  t.  Truxton,  2  Penne- 
wlll,  48,  44  Atl.  427,  but  that  was  an  excep- 
tional case,  and  the  court  expressly  stated 
that  it  was  not  to  be  considered  as  an  au- 
thority except  In  a  like  case  undei^  like  cir- 
cumstances. 

Inasmuch  as  the  court  in  that  case  went 
further  perhaps  than  this  court  bad  ever  gone 
before  in  allowing  amendments,  it  may  be 
well  to  refer  to  It  more  fully  In  order  to  show 
that  it  cannot  be  regarded  as  an  authority 
in  support  of  the  present  application. 

The  case  had  been  continued  at  the  preced- 
ing term  with  general  leave  to  amend.  At 
that  time  certain  pleas  in  bar  had  been  filed, 
but  since  the  continuance  the  defendant  had 
filed  three  additional  pleas,  two  of  which 
were  pleas  in  abatement,  and  one  a  plea  in 
bar.  Counsel  for  defendant  asked  leave  to 
withdraw  his  pleas  In  bar,  leaving  the  pleas 
In  abatement  which  had  been  filed  since  the 
preceding  term;  also  to  amend  the  third  ad- 
ditional plea  80  as  to  make  It  a  plea  in  abate- 
ment 

We  quote  from  the  concurring  (pinion  de- 
livered by  Judge  Gmbb: 

"In  concurring  with  Judge  Spruance  in  this 
decision,  I  simply  want  to  add  that  this  mat- 
ter of  allowing  a  party  to  withdraw  his  pleaa- 
ings,  or  any  portion  of  them,  or  to  amend  the 
pleadings,  or  any  portion  of  them,  is  in  the  dis- 
cretion of  the  court  I  do  not  consider  that 
an  application  of  this  kind,  which  is  to  intro- 
duce a  plea  in  abatement  after  a  plea  in  bar 
has  been  filed,  would  be  granted  by  the  court 
In  every  case;  but  where  our  discretion  is 
appealed  to,  in  a  case  having  peculiar  circum- 
KtRnces  like  this,  I  consider  it  is  allowable.  In 
thia  case,  at  the  last  term,  it  was  admitted  that 


the  property  of  Oie  plaintiff  at  the  time  of 
bringing  this  suit,  was  in  the  hands  of  a  receiv- 
er in  Maryland.  It  was  alK>  admitted  that  the 
receiver  was  not  made  a  party.  It  waa  alleKcd 
by  the  counsel  for  the  defendant,  that  they  bad 
no  knowledge  whatever  of  the  appointment  nt 
said  receiver  until  within  a  few  hours  prior  to 
making  the  application  for  continuance,  and 
had  bad  no  opportunity  to  avail  themselves  of 
any  defense,  if  any,  growing  out  e£  that  fact; 
and  the  court  announced  that  they  ought  to 
have  time  to  examine  that  question  and  to 
take  such  advantage  of  it  as  they  were  entitled 
to.  The  court  therefore  continued  the  case  to 
the  April  term,  to  be  pleaded  to  issue  and  ready 
for  trial  at  said  term  under  a  peremptory 
rule.    •    •    • 

"There  ma^  be  cases  in  which  the  conrt  would 
not  exercise  its  discretion  to  the  extent  of  grant- 
ing such  leave  as  we  grant  in  thia  case,  to 
withdraw  a  plea  in  bar  and  to  file  a  plea  in 
abatement  This  decision  applies  to  the  par- 
ticular circumstances  and  claims  of  this  case 
and  thia  application." 

Judge  Spruance  In  delivering  the  opinion 
of  the  court  concluded  by  saying: 

"Counsel  for  the  defendant  have  examined 
into  the  question  then  raised,  and  have  come 
to  the  conclusion  that  that  fact  (insolvency  of 
the  plaintifif)  cannot  properly  be  brought  before 
the  court  except  npon  a  plea  of  abatement,  and 
to  refuse  this  application  would  be  wholly  in- 
consistent with  the  ruling  of  the  court  •  •  • 
at  the  last  term." 

It  clearly  appears,  therefore,  that  the  court 
allowed  the  amendment  because  of  the  pe- 
culiar and  exceptional  facts  of  the  case  be- 
fore them,  none  of  which  exist  In  the  present 
case. 

The  court  have  the  power  In  the  present 
case,  as  the  court  had  In  the  Kirwan  Case, 
to  allow  the  amendments  asked  for,  but  we 
think  such  power  should  not  be  exercised 
when  the  case  Is  at  issue  and  the  defendant 
has  had  the  opttortunity  to  obtain  the  leave 
now  desired,  and  waived  such  right  by  plead- 
ing. 

The  application  Is  refused. 
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(5  Boyce,  112) 

BRADFIELD  t.  STATE. 
(Superior   Court    of    Delaware.     New   Castle. 

Oct  6.  1914.) 
CBimitAi.  Law  (|  1013*)— AppkaI/— Ckbtioka- 
Bi— Election  of  Remedies. 

Where  a  defeodont,  after  couTiction  in  the 
municipal  court,  sued  out  a  certiorari,  and  at 
the  same  time  took  an  appeal  to  the  Court  of 
G«ieral  Sessions,  and  thereafter  elected  to 
stand  on  his  appeal,  the  certiorari  proceedings 
will  be  discontinued. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2570;  Dec.  Dig.  |  1013.»] 

William  M.  Bradfield-  was  convicted  in  the 
mnnldpal  court  of  the  dty  of  Wilmington 
of  a  crime,  and  he  petitioned  for  certiorari 
(No.  31,  September  term,  1914),  and  also  took 
an  appeal  to  the  Court  of  General  Sessions 
(No.  120,  September  term,  1914).  Certiorari 
discontinued. 

Argued  before  FENNEWILL^  a  J.,  and 
RICE,  3. 

Josiab  O.  Wolcott,  Atty.  Oen,  for  the 
State.  Howell  S.  England,  of  Wilmington, 
(or  defendant 

PER  CURIAM.  The  plaintiff  harlng  elect- 
ed to  proceed  on  his  remedy  by  appeal,  his 
other  remedy  by  certiorari,  pending  at  the 
aame  time,  is  discontinued  at  his  own  cost. 

(6  Boxce^  at) 

STATE  ex  reL  SAULSBURY  ▼.  LEWIS  et  aL 

(Superior  (]oart  of  Delaware.    Mew  Ostle. 

July  11, 1914.) 

1.  Mandaitdb  (I  157*)— Motion  to  Dismiss 
Pmxioit— ErrECT  as  Admission. 

A  motion  to  discharge  the  rule  to  show 
cause  why  a  writ  of  mandamus  should  Issue, 
and  to  dismiss  the  petition,  admits  those  alle- 
gations in  the  petition  which  are  well  averred. 
[Kd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  a  317-323.  371;  Dec.  Dig.  {  157.»] 

2.  Mandamus   (I    102*)— Motion    to    Quash 
Altebnativk  Wbit— Effect  as  Admission. 

In  mandamus  the  alternative  writ  takes 
the  place  of  the  declaration,  and  the  facts  there- 
in well  pleaded  are  admitted  by  a  motion  to 
quash  the  atternative  .writ 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  ff  338-340 ;  Dec.  Dig.  {  162.*] 

8.  Mandamus  (i  160*)— Altebnativx  Wbit— 

SUFFICIENCT. 

An  aiternative  writ  of  mandamus  to  compel 
the  department  of  elections  to  nppoint  re;;i3- 
trars  from  the  list  furnished  by  the  party  chair- 
man, as  required  by  Act  May  20,  1898  (21  Del. 
Laws,  c.  40)  S  3,  par.  4,  which  shows  that  the 
list  furnished  was  In  conformity  with  the  re- 
Quirements  of  the  statute,  that  the  persons  nsm- 
«d  therein  hsd  the  proper  qualifications  for  reg^ 
istration  officers,  and  that  the  appointments  for 
the  district  in  question  were  not  made  ns  re- 
quired by  that  act,  entitles  the  relator  to  the  per- 
emptory writ  unless  the  allegations  are  prop- 
erly denied  by  respondents. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  326-335;  Dec.  IMg.  f  160.*] 

4.  Elections  (S  b5*)— RxoisTBABa— Quaufi- 

CATIONS. 

The  requirement  of  Act  May  20,  1808,  {  3, 
par.  4,  that  the  department  of  elections  appoint 
the  registrars  of  election  from  lists  of  eligible 


persons  submitted  by  the  c£a!rmaa  of  the  two 
leading  political  parties,  is  a  reasonable  require- 
ment lor  the  promotion  of  fair  elections,  and 
does  not  violate  Const  art.  14,  which,  after  pre- 
scribing the  oath  for  public  officers,  provides 
that  no  other  oath,  declaration,  or  test  shall  be 
required  for  any  office  of  public  trust. 

[Ed.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  {|  05,  96 ;   Dec.  Dig.  {  05.*] 

6.  Elections  ({  101*)— Officebs— Lists  Sub- 
mitted BT  Pabty  Chairman. 

Under  Act  May  20,  1898,  I  8,  par.  4,  re- 
quiring the  department  of  elections  to  appoint 
the  registrars  of  election  from  lists  submitted 
by  the  party  chairman,  eontaiaing  the  names  of 
at  least  six  qualified  persons  in  each  election 
district;  the  list  is  in  eCFect  a  distinct  list  for 
each  district,  and  a  fatal  defect  therein  with 
respect  to  one  or  more  districts  does  not  vitiate 
the  remainder  of  the  list 

[Ed.   Note.— For   other  cases,  see  Elections, 
Cent  Dig.  I  08;   Dec.  Dig.  f  lOL*] 

6.  Mandamus  (i  74*)— Subjects  or  Rklibf— 
Aoministbative  Decisions. 

The  determination  by  the  department  of 
elections  whether  the  persons  named  on  the  list 
submitted  by  the  chairmen  of  the  political  par- 
ties as  required  by  Act  May  20,  1898,  |  3,  par. 
4,  possess  the  qualifications  of  registrars  of  elec- 
tion is  administrative,  and  not  of  such  a  judicial 
character  as  will  prevent  a  review  of  that  deci- 
sion by  mandamus. 

(Kd.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  H  160-157;   Dec.  Dig.  {  74.*] 

7.  Mandamus  (|  160*)— Altxbnativx  Wbit— 
dupucitt. 

An  alternative  writ  of  mandamus,  ordering 
the  department  of  elections  to  appoint  registrars 
of  election  in  several  different  districts  from  the 
list  furnished  by  the  chairman  of  the  political 
party,  as  required  by  Act  May  20,  180:i,  f  3, 
par.  4,  Is  not  duplicitou^  since  the  duties  there- 
in commanded  are  certam,  positive,  similar  and 
successive. 

[Ed.   Note. — For  other  cases,  see  Mnndamus. 
Cent.  Dig.  {{  326-335 ;    Dec  Dig.  |  160.*] 

8.  Mandamus  (8  164*)— Return— Requisites. 

The  office  of  the  return  to  an  alternative 
writ  of  mandamus  is  to  show  a  right  to  refuse 
obedience,  and  it  must  deny  the  allegations  of 
the  writ  or  show  other  facts  sufficient  to  defeat 
the  claim  of  the  relator. 

[Kd.  Note.— For  other  cases,  see  Moadomua, 
Cent  Dig.  §i  344-360;   Dec  Dig.  i  164.*] 

9.  Mandamus   ({   162*)— Rktubn— Quashino 
Pabt  of  Rbtubh. 

The  court  may  quash  part  of  the  return  to 
an  alternative  writ  of  mandamus,  and  hold  part 
sufficient 

[Kd.  Note.— For  other  casw,  see  Mandamnr, 
Cent  Dig.  {J  338-840;   Dec.  Dig.  |  162.*]. 

10.  Mandamus  (|  164*)— Rbtubn  —  RBQin- 

SITES. 

The  return  to  an  alternative  writ  of  manda- 
mus must  not  be  uncertain,  argumentative,  or 
evasive. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {g  844-360;   Dec  Dig.  I  164.*] 

11.  Mandamus  (i  164*)  —  Retubn  —  Suffi- 
oienct. 

In  mandamus  proceedings,  to  compel  the  de- 
partment of  elections  to  appoint  registrars  from 
a  list  filed  by  a  political  party,  as  required  by 
Act  May  20,  1898,  i  3,  par.  4,  the  averment  in 
the  return  that  certain  persons  named  for  ap- 
pointment do  not  reside  at  the  addresses  given 
in  the  list  but  not  averring  that  they  do  not 
reside  in  the  district,  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  {§  344-360 ;  Dec.  Dig.  {  164.*] 
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12.  Elections  (|  101*)— Officebs— Appoihi- 
MBNT— List  SirBiaTTED  bt  Pabtt  Chaib- 

MAN. 

Under  Act  May  20, 1898,  i  3,  par.  4,  requir- 
ing the  department  of  elKctions  to  appoint  reg- 
istrars from  lists  of  six  qualified  persons  in  each 
election  district,  to  be  submittea  by  the  chair- 
man of  the  political  parties,  where  one  or  more 
of  the  persons  named  in  the  list  are  not  qoalified 
to  serve  as  registrars,  the  list  may  be  disregard- 
ed for  that  district  and  persons  not  named 
therein  appointed. 

[Ed.  Note.— For  other  cases,  see  Ejections, 
Cent  Dig.  »  99;   Dec.  Dig.  t  101.*] 

Mandamus  by  tbe  state  of  Delaware,  on 
relation  of  James  Saulsbury,  against  Jacob 
Hadley  Lewis  and  others,  as  members  of  the 
Department  of  Election  for  the  City  of  Wll- 
nilngt<ML  Peremptory  writ  of  mandamus  Is- 
sued for  part  of  the  relief  prayed  for,  and 
denied  for  part 

Argued  before  BOTCB,  CONBAD,  and 
KICE,  JJ. 

Robert  O.  Harman  and  John  W.  Brady, 
both  of  Wilmington,  for  relator.  Philip  L. 
Oarrett  and  Frank  £>.  Speakman,  both  of 
Wilmington,  for  respondents. 

On  July  8,  A.  D.  1914,  in  vacation,  the  re- 
lator filed  a  petition  and  accompanying  af- 
fldavits  wltb  the  protbonotary  for  New  Cas- 
tle county,  praying  that  a  rule  Issue  out  of 
tbe  Superior  Court,  In  and  for  said  county, 
directed  to  and  requiring  the  respondents, 
constituting  the  members  of  the  department  of 
elections  for  the  dty  of  Wilmington,  to  show 
cause  why  a  wilt  of  peremptory  mandamus 
shall  not  Issue  against  them,  requiring  them 
to  appoint  certain  registration  officers,  In  the 
dty  of  Wilmington,  In  accordance  with  the 
law.  The  protbonotary,  In  pursuance  of  sec- 
tion 8,  chapter  776,  volume  19,  Laws  of  Dela- 
ware, Revised  Code,  p.  697,  immediately 
transmitted  the  petition  with  accompanying 
affidavits  to  the  Chief  Justice  of  the  state, 
who,  under  the  authority  of  said  statute, 
deeming  the  matters  contained  therein  ought 
to  be  heard  and  determined  before  the  term 
of  the  next  regular  session  of  said  court, 
awarded  the  rule  prayed  for,  and  made  It  re- 
turnable at  a  special  session  of  said  court, 
to  meet  at  the  court  house.  In  Wilmington, 
on  the  nth  day  of  July,  A.  D.  1914,  at  U 
o'clock  a.  m.,  as  called  by  the  Chief  Justice, 
a  majority  of  the  members  of  said  court 
deeming  a  special  session  expedient  The 
special  session  of  said  court  having  convened. 
In  pursuance  of  said  call,  at  the  said  time 
and  place,  formal  application  was  made  by 
counsel  for  tbe  relator  to  file  the  said  peti- 
tion and  accompanying  affidavits,  and  leave 
was  granted. 

The  petition,  among  other  things,  averred: 

First  That  your  said  petitioner  is  a  citizen 
of  the  city  of  Wilmington,  New  Castle  county 
and  state  of  Delaware;  that  he  was  a  regis- 
tered voter  at  the  last  general  election  held  in 
the  state  of  Delaware,  and  still  is,  a  registered 


and  legal  voter;  that  he  is  a  member  of  the 
Democratic  party  and  also  is  chairman  of  tho 
City  Executive  Committee  of  the  Democratic 
party  for  the  city  of  Wilmington. 

Second.  That  on  the  twenty-eighth  day  of 
May,  A.  D.  nineteen  hundred  and  fourteen,  yonr 

getitioner  as  chairman. of  the  City  Executive 
lommittee  of  the  Democratic  party  for  the  city 
of  Wilmington,  in  pursuance  of  a  resolution  of 
the  said  Executive  Committee  of  the  Democratic 
party  In  the  city  of  Wilmington,  filed  with  the 
Department  of  Elections  for  tbe  city  of  Wil- 
mington, a  list  of  three  and  more  names  of  prop- 
erly qualified  persons  from  each  election  dis- 
trict in  the  city  of  Wilmington,  from  which  said 
names  the  Department  of  Elections  for  the  city 
of  Wilmington  was  compelled  by  law  to  select 
names  for  each  appointment  accredited  to  the 
Democratic  party  as  registrars,  assistant  regis- 
trars and  election  officers  for  the  purpose  of 
registering  voters  and  holding  the  election  to 
be  held  on  the  third  day  of  November,  A.  D. 
nineteen  hundred  and  fourteen. 

Third.  That  on  the  sixteenth  day  of  June,A. 
D.  nineteen  hundred  and  fourteen,  the  said  De- 
partment of  Elections  for  the  city  of  Wilming- 
ton as  its  meeting  held,  appointed  as  such  reg- 
istrars, assistant  registrars  and  election  officers 
tbe  following  men  whose  names  did  not  appear 
upon  said  list  so  as  aforesaid  furnished  by  the 
said  City  Executive  Committee  of  the  Demo- 
cratic party  through  its  chairman  as  aforesaid. 

James  L.  Taggart  as  assistant  registrar  and 
election  officer  from  the  Sixth  district  of  the 
Second  ward,  James  J.  Riley  as  assistant  regis- 
trar and  election  officer  from  the  Tiiird  district 
of  the  Third  ward,  William  H.  Blake  as  as- 
sistant registrar  and  election  officer  from  the 
Fifth  district  of  the  Third  ward,  C.  Gregg  Der- 
rickson  as  assistant  registrar  and  election  offi- 
cer from  the  Tenth  district  of  the  Seventh  ward, 
Hugh  McDonough  as  assistant  registrar  and 
election  officer  from  the  Third  district  of  the 
Tenth  ward  and  Miles  Jennings  as  assistant  reg- 
istrar and  election  officer  from  the  Eleventh  dis- 
trict of  the  Tenth  ward. 

Fourth.  That  the  said  Department  of  Elec- 
tions of  the  city  of  Wilmington  was  thereupon 
notified  by  tbe  City  Executive  Committee 
through  its  chairman  as  aforesaid,  at  a  regular 
meeting  of  said  Department  of  Elections  held  on 
the  twenty-second  day  of  June,  A.  D.  nineteen 
hundred  and  fourteen,  that  the  said  appoint- 
ments were  illegal  and  it  was  requested  by  yonr 
getitioner  as  chairman  of  the  City  Executive 
ommittee  of  the  Democratic  party  to  correct 
and  change  the  same  in  conformity  with  the  law, 
yet  the  said  Department  of  Elections  for  the 
city  of  Wilmington,  fraudulently  and  illegally 
neglected  and  refused  so  to  do,  and  still  con- 
tinues so  to  do,  to  the  irreparable  injury  of 
the  Democratic  party  in  the  districts  afore- 
said. 

Fifth.  That  the  appointment  of  the  said  nam- 
ed men  in  manner  and  form  as  aforesaid,  is  con- 
trary to  the  laws  of  the  state  of  Delaware  pro- 
viding for  the  appointment  of  registrars,  as- 
sistant registrars  and  election  officers  by  the 
said  Department  of  Elections  for  the  city  of 
Wilmington,  in  that,  it  is  in  violation  of  para- 
graph 4,  of  section  3,  of  chapter  40  of  voL  21 
of  the  Laws  of  Delaware.     *     •     • 

Sixth.  Your  petitioner  therefore  alleges  that 
the  said  action  of  the  said  Department  of  Elec- 
tions for  the  city  of  Wilmington,  is  unauthoris- 
ed, unwarranted  and  illegal  and  is  a  fraudulent 
and  willful  evasion  of  tbe  statute  above  cited 
and  in  such  case  made  and  provided. 

Seventh.  That  the  following  is  a  list  of  the 
duly  and  properly  qualified  persons  named  in 
the  list  submitted  to  the  Department  of  Elec- 
tionB  for  the  city  of  Wilmington  by  the  City 
Executive  Committee  of  the  Democratic  party 
for  the  respective  districts  from  which  the  said 
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appointments  wcm  made  Illegally  by  tbe  said 
Department  of  Electlona. 

[Then  followed  tbe  list,  containing  riz  namea 
for  each  district  in  qnestion.] 

The  eighth  paragraph  averred  injury,  etc., 
and  concluded  with  a  prayer  for  relief,  the 
Bubstance  of  which  has  already  been  stated. 

The  statute  relied  upon  by  both  parties  la 
section  3,  paragraph  IV,  chapter  40,  volume 
21,  Laws  of  Delaware  141,  which  reads: 

"They  shall  in  the  month  of  June,  in  each  year 
in  which  a  general  election  is  held,  appoint  for 
each  election  district  in  the  city  of  Wilmington 
three  capable  persons,  who  shall  l>e  voters  and 
residents  in  the  election  district,  for  which  they 
shall  be  appointed,  who  shall  be  the  registration 
officers  of  the  election  district  for  which  tbey 
are  appointed;  one  of  whom  ^all  be  desig- 
nated as  'Registrar,'  and  the  other  two  'As- 
sistant Registrars,'  and  not  more  than  two  of 
them  shall  be  of  the  same  political  faith;  pro- 
vided, that  the  total  number  of  registration  offi- 
cers in  each  representative  district,  shall  be  di- 
vided as  e<)ually  as  possible  between  the  two 
leading  political  parties,  as  the  same  shall  be  de- 
termined upon  by  the  department  of  Elections 
at  the  time  of  making  the  appointments.  And 
further,  for  each  appointment  accredited  to  any 
political  party  under  this  section  the  city  execu- 
tive committee  of  such  political  party  shall  fur- 
nish the  Department  of  Elections  on  or  before 
the  first  day  of  Jnne  of  the  year  in  which  said 
appointment  is  to  be  made,  a  list  of  three  names 
of  properly  qualified  persons,  from  which  list 
the  Department  of  Elections  shall  make  its  ap- 
pointments." 

Counsel  for  tbe  respondents  moved  to  dis- 
charge the  rule  and  dismiss  the  petition  for 
the  following  reasons: 

1.  That  the  said  petition  does  not  show  upon 
its  face  a  clear  right  to  the  relief  demanded. 

2.  That  the  allegation  of  facts  made  in  said 
petition  are  argumentative,  uncertain,  not  spe- 
cific, not  positive  and  are  msufficient. 

3.  That  it  appears  in  and  by  said  petition  that 
there  is  no  duty  imposed  upon  said  respondents 
to  perform  the  act  complained  of. 

4.  That  it  does  not  appear  from  the  said  peti- 
tion that  the  said  respondents  have  failed  to  per- 
form any  ministerial  duty  imposed  upon  them  by 
law. 

Tbe  main  contention,  on  the  motion,  was 
that  the  qnallflcatlon  of  tbe  persons  named 
In  the  list  were  matters  to  be  judicially  de- 
termined by  the  Department  of  Elections  at 
the  time  of  making  the  appointments  of  the 
registration  officers,  and  that  the  discretion 
to  be  exercised  by  the  department  cannot 
be  reviewed  by  mandamus. 

Tbe  authorities  relied  upon  are  Houston 
V.  Levy  Court,  6  Har.  108;  Taylor  et  at  t. 
Kolb,  100  Ala.  fl03,  13  South.  779;  and  Com. 
V.  Perkins,  7  Pa.  42.  For  the  relator  it  was 
urged  that  the  qualifications  of  the  persons 
named  in  the  list  were  auffldently  averred 
in  the  petition,  supported  by  the  accompany- 
ing affidavits;  that  for  the  purpose  of  the 
motion  the  allegations  contained  in  the  peti- 
tion are  to  be  taken  as  true;  and  tbat  the 
department  having  failed  to  make  tbe  ap- 
pointments as  required  by  the  statute,  com- 
pliance therewith  may  be  enforced  b7  man- 
damus. 

BOTCB,  J.  [1]  The  motion  to  discharge 
the  rule  and  dismiss  the  petition  has  tbe  ef- 


fect to  admit  the  allegations  ia  13ie  petition 
well  averred.  We  are  constrained  under  the 
facts  disclosed  by  the  petition  and  affidavits 
to  doiy  the  motion. 

Upon  application  being  made  therefor,  it  is 
the  judgment  of  the  court  that  the  alterna- 
tive writ  should  Issue,  returnable  to  this  spe- 
cial session  of  the  court,  on  the  15th  day  of 
tbe  present  month,  at  11  o'clock  a.  m.,  to 
which  time  tbe  court  will  be  adjourned. 

(July  15,  1914.) 

The  court  having  reconvened,  the  alterna- 
tive writ  was  returned,  showing  service. 

Counsel  for  the  respondents  moved  to 
quash  tbe  writ,  assigning  several  reasons 
therefor,  but  relied  uiwn  the  third  and 
fourth  reasons  assigned  for  the  dismissal  of 
tlie  petition,  and  upon  the  same  authorltieB. 

BOYCB,  X  m  Under  our  practice  in 
mandamus,  the  alternative  writ  takes  tbe 
place  of  the  declaration,  and  is  the  first 
pleading.  Tbe  facts  therein  well  pleaded  are, 
by  this  motion,  admitted;  and  the  question 
now  is,  in  the  absence  of  the  return,  wheth'- 
er  enough  is  shown  to  entitle  tbe  relator 
to  the  peremptory  writ. 

[3]  The  wilt  prima  fade  shows  that  the 
list  filed  is  in  conformity  with  the  require- 
ments of  the  statute;  that  the  persons  named 
in  Hie  list  have  the  proper  qualifications  for 
registration  officers  in  the  dty  of  Wilming- 
ton, and  that  the  appointments  for  tbe  dis- 
tricts in  question  bare  not  been  made  as  re- 
quired by  the  act  of  assembly.  Unless  these 
allegations  are  properly  dmied  by  the  re- 
spondents, the  peremptory  writ  prayed  tor 
must  issue.  The  motion  to  quash  the  alter- 
native writ  is  denied.  The  respondents  there- 
upon filed  their  return  to  tbe  altematlTe 
writ 

Counsel  for  the  relator  moved  to  quash 
tbe  return  whldi  was  resisted  by  counsel 
for  the  respondentSw  The  further  facts  and 
contentlona  appear  in  the  oplnlota  of  the 
court 

BOYdD,  J.  (delivering  the  opinion  of  the 
court}.  This  is  a  motion  to  quash  the  re- 
turn for  insuffldency,  uncertainty,  argumen- 
tativeness and  as  being  contrary  to  law. 

This  motiqn  Is  resisted  for  three  reasons: 
First,  that  the  answer  conclusively  shows  that 
the  Department  of  Blectloas  in  the  appoint- 
ment of  said  registration  and 'election  oflS- 
cers  .ided  within  its  discretion  and  in  ac- 
cordance with  the  law;  second,  that  In  the 
manner  of  making  the  appointments  the  pro- 
visions of  the  statute  are  merely  dlrectoiy 
and  not  mandatory;  and  third,  that  if  the 
court  should  hold,  that  the  provisions  of  stat- 
ute in  regard  to  the  manner  of  the  appoint- 
ments of  said  registration  and  election  offi- 
cers is  mandatory  then  said  provision  of  law 
is  unconstitotlonal. 

The  contention  made  by  tbe  respondents 
on  the  first  proposition  Is  the  same  as  was 
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urged  on  the  motioii  to  discharge  the  rule 
and  dismiss  the  petition,  and  the  anthorltles 
then  cited  are  relied  upon. 

Our  attention  is  directed  to  errors  and  mis- 
takes In  the  list  filed  as  set  out  In  the  return, 
and  it  is  urged  that  the  Department  of  Elec- 
tions in  the  exercise  of  its  discretion  had  a 
right  to  disregard  the  entire  list,  and  to 
make  the  appointments  independently  thereof. 
That  the  duties  imposed  under  the  statute 
are  Judicial  and  not  ministerial. 

[4]  It  is  further  urged  that  the  provision 
of  the  statute  requiring  "that  the  total  num- 
ber of  registration  officers  in  each  representa- 
tive district,  shall  be  divided  as  equally  as 
possible  between,  the  two  leading  political 
parties,  as  the  same  shall  be  determined  up- 
on by  the  Department  of  Elections  at  the 
time  of  making  the  appointments"  Is  uncon- 
stitutional in  that  it  conflicts  with  article 
14  of  the  state  Ckinstltutlon  entitled  "Oath 
of  Ofllce,"  which  after  prescribing  the  oath 
for  public  officers  provides  that  "no  other 
oath,  declaration  or  test  shall  be  required 
as  a  qualification  for  any  office  of  public 
trust" 

The  authorities  relied  upon  are  Attorney 
General  v.  Detroit,  58  Mich.  213,  24  N.  W. 
687,  65  Am.  Rep.  675;  State  ex  reL  Holt  v. 
Denny,  118  Ind.  449,  21  N.  E.  274,  4  lU  R. 
A.  66;  People  ex  rel.  Le  Roy  v.  Hurlbut,  24 
Mich.  44,  9  Am.  Rep.  103;  Rathbone  v. 
Wirth,  150  N.  Y.  459,  45  N.  E.  16,  34  L.  R.  A. 
408 ;  Baltimore  v.  State,  15  Md.  376,  74  Am. 
Dec.  672 ;  and  Bowden  v.  Bedell,  68  N.  J.  Law, 
451,  63  Ati.  198. 

We  will  dispose  of  the  last  proposition 
immediately. 

It  is  said  in  16  C^c.  313,  F: 

"This  subject,  however,  hag  not  been  much  at- 
tended to  in  other  jurisdictions,  but  where  the 
question  has  been  raised  it  has  been  held  that 
such  a  provision  does  not  establish  such  a  po- 
litical test  of  office  as  is  repugnant  to  the  Con- 
Btitntion,  but  is  rather  a  rule  for  the  guidance 
of  the  appointing  power." 

Without  going  into  a  general  discussion  of 
the  question  raised,  we  think  the  provision 
of  the  statute  objected  to  as  unconstitutional 
Is  reasonable  within  legislative  Intendment 
to  promote  fair  elections,  and  that  it  is  not 
within  the  prohibitory  clause  of  the  Consti- 
tution or  repugnant  thereto.  In  re  Wort- 
man  (Sup.)  2  N.  Y.  Supp.  324 ;  State  v.  McAl- 
lister, 38  W.  Va.  485,  18  S.  E.  770,  24  L.  B.  A. 
343;  Rogers  v.  BufTalo,  123  N.  Y.  173,  25 
M.  E.  274,  9  L.  B.  A.  679;  and  Com.  v.  Plais- 
ted,  148  Mass.  375,  19  N.  E.  224,  2  L.  R.  A. 
142,  12  Am.  St  Rep.  566.  Other  cases  dted: 
People  V.  Hoffman,  116  111.  587,  5  N.  E.  596, 
8  N.  B.  788,  66  Am.  Rep.  793;  State  v.  Kin- 
ney, 63  Ohio  St  304,  58  N.  E.  809;  State  v. 
Finger,  48  Ohio  St  505,  28  N.  E.  135;  In  re 
Elec.  Sup'rs  (C.  C.)  43  Fed.  859;  In  re  Appt 
Elec.  Sup'rs  (C.  C.)  9  Fed.  14,  20  Blatchf.  13; 
Vincent  v.  Mott,  163  Cal.  342,  125  Pac.  346; 
Skain  ▼.  Mllward,  138  Ky.  200,  127  S.  W. 
773. 

Proceeding  to  ttie  consideration  of  the  mer- 


its of  this  case,  we  cannot  now  do  mudi  more 
than  announce  the  conclusions  which  the 
court  has  reached. 

[B]  First,  we  deem  it  important  to  say  that 
In  the  selection  of  persons  for  registration 
officers  too  great  care  cannot  be  exercised. 
Efficient,  reasonable  and  fUr-mlnded  men 
should  be  appointed — men  who  will  discharge 
their  official  duties  faithfully  without  bias 
or  prejudice.  An  error  In  residence  or  dis- 
qualification as  a  voter  In  a  particular  dis- 
trict should  not  prevent  as  appointment  from 
the  rest  of  the  list  for  such  district  if  com- 
posed of  proper  persons.  A  spirit  of  fairness 
dictates  such  a  course.  One  list  from  each 
of  th^  two  leading  parties  covering  the  dis- 
tricts of  the  entire  city  is  all  that  is  required 
by  the  statute.  The  practical  effect  of  this 
Is  that  It  constitutes  a  distinct  list  for  each 
district 

A  fatal  defect  in  the  list  with  respect  to 
one  or  more  districts  does  not  have  the  effect 
in  law  or  good  reason  to  vitiate  and  make 
Illegal  the  remainder  of  the  list  So  far  as 
the  list  which  Is  required  to  be  filed  Is  In 
full  compliance  with  the  statute  with  respect 
to  one  or  more  districts.  It  is  good  and  suf- 
ficient as  to  such  district  or  districts.  The 
list  filed  with  the  Department  of  Elections 
which  has  been  under  consideration  does 
not  appear  to  have  been  prepared  with  care- 
ful attention.  But  this  fact  does  not  war- 
rant the  action  taken  thereon  with  respect 
to  some  of  the  districts  in  question.  The  ob- 
ject of  the  statute  Is  obvious,  and  the  ap- 
pointing power  should  never  lightly  disre- 
gard its  purpose. 

[I]  The  Department  of  Elections  in  mak- 
ing the  appointments  of  registration  officers 
must  as  a  preliminary  step  determine  wheth- 
er proper  persons  have  been  named  in  the 
lists  filed  with  them,  and  whether  the  qual- 
ifications required  by  the  statute  exist;  but 
such  determination  is  administrative  and 
not  of  such  judicial  and  final  diaracter  as 
will  prevent  a  review  of  their  action  by 
mandamus;  for,  "if  it  should  be  held  that 
In  all  cases  the  determination  of  such  pre- 
liminary questions  calls  for  the  exercise  of 
judicial  discretion,  the  writ  of  mandamus, 
as  has  often  been  said,  might  as  well  be  ex- 
punged from  the  remedial  code."  Merrill 
on  Mandamus,  i  44.  The  same  author  says 
the  weight  of  authority  seems  to  be  that  er- 
roneous decisions  as  to  preliminary  ques- 
tions of  law  may  be  reviewed  by  this  writ; 
that  erroneous  decisions  as  to  preliminary 
questions  of  fact  may  be  reviewed,  unless 
the  general  nature  of  the  duties  to  be  per- 
formed are  considered  to  be  Judicial,  or  the 
law  intended  that  such  decision  should  be 
final.  Id.  i  48.  This  statement  of  the  law 
is  fully  supported  by  the  decisions. 

[7]  We  think  the  case  at  bar  Is  distlngnlsli- 
ed  from  the  case  of  Oxy-Hydrogen  Co.  v.  Sim- 
mons et  al.,  in  3  Pennevrill,  291,  50  Aa  213. 
The  duties  here  are  certain,  positive,  similar 
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and  successlye,  and  present  no  conditions  to 
prevent  one  procedure  for  the  relief  sougbt 
The  alternative  writ  la,  therefore,  not  dupllo- 
itous. 

[S]  The  respondents  in  their  return  cannot 
merely  rely  upon  the  powers  with  which  they 
are  clothed  by  the  statute  and  allege  that 
they  have  performed.  The  office  of  the  re- 
turn is  to  show  a  right  to  refuse  obedience  to 
the  alternative  writ,  and  it  must  be  good,  as 
tested  by  the  ordinary  rules  of  pleading.  It 
must  deny  the  allegations  of  the  writ  or  show 
other  facts  sufficient  to  defeat  the  claim  of 
tbe  relator. 

[I]  The  question  now  Is  whether  upon  the 
face  of  the  return,  the  condition  of  the  relator 
Is  so  changed  as  to  prevent  the  Issuance  of 
the  peremptory  writ  The  court  may  quash 
part  of  the  return  and  hold  part  sufficient. 
State  ex  reL  Lindsay  et  al.  t.  J.  &  M.  P.  Co., 
7  PennewiU,  397,  72  Ati.  1057. 

All  allegations  in  the  alternative  writ  suffi- 
ciently pleaded  and  not  denied  by  the  return 
are  to  t>e  taken  as  admitted.  By  the  return, 
the  allegations  in  the  first,  third,  fourth  (ex- 
cept in  so  far  as  the  latter  charges  fraudulent 
and  illegal  neglect,  etc.)  and  seventh  para- 
graphs of  the  petition  are  admitted. 

As  to  the  second  paragraph  it  is  admitted 
that  on  the  date  alleged  therein  "the  said 
James  Saulsbury,  then  representing  himself 
to  be  chairman  of  the  C9ty  Executive  Commit- 
tee of  the  Democratic  party  for  the  city  of 
Wilmington,  filed  with  the  Department  of 
Elections  for  tbe  dty  of  Wilmington,  a  list 
purporting  to  be  a  list  of  registration  and 
election  officers  which  had  theretofore  been 
submitted  by  the  respective  ward-chairman  to 
the  Democratic  Committee,  which  said  list  is 
In  the  words  and  figures  following.  (Here 
follows  a  copy  of  the  list  filed.]"  But  as  to 
the  said  second  paragraph  the  respondents 
"wholly  deny  •  •  •  that  a  list  of  three 
and  more  names  of  properly  qualified  persons 
for  each  election  district  In  the  city  of  Wil- 
mington from  which  said  names  the  Depart- 
ment of  Elections  for  the  city  of  Wilmington 
was  compelled  by  law  to  select  names  for 
each  appointment  accredited  to  the  Demo- 
cratic ijarty  as  registrars,  assistant  registrars 
and  election  officers  for  the  purpose  of  regis- 
tering voters  and  holding  the  election  to  be 
held  on  the  third  day  of  Morember,  A.  D. 
1814." 

A  general  denial  is  made  of  the  fifth  and 
sixth  paragraphs.  We  do  not  think  It  neces- 
sary for  the  purpose  of  this  case  to  incor- 
porate those  paragraphs  in  the  opinion. 

It  is  shown  by  the  return  that  the  list  filed 
by  the  relator  was  ffled  on  the  28th  day  of 
May,  A.  D.  1914,  and  that  on  the  16th  day  of 
June  following,  the  Dei>artment  of  Elections 
for  the  city  of  Wilmington  at  its  meeting  ac- 
credited to  the  Democratic  party  two  appoint- 
ments for  certain  of  the  several  118  election 
districts  in  the  city  of  Wilmington  as  therein 
mentioned,  including  the  Fifth  and  Tenth  dis- 
tricts of  the  Third  ward,  and  the  Tenth  dis- 


trict of  tlie  Seventh  ward,  being  fiiree  of  the 
districts  in  question,  and  likewise  one  ap- 
pointment in  certain  other  of  said  districts, 
including  the  Sixth  district  of  the  Second 
ward,  and  tbe  Third  and  ISleventh  districts 
of  tbe  Tenth  ward,  the  remaining  three  dis- 
tricts in  question. 

It  is  averred  that  the  executive  committee 
of  the  Democratic  party  of  the  city  of  Wll- 
oiington  did  not  furnish  the  Department  of 
E3ections  on  or  before  the  Ist  day  of  June, 
4.  D.  1914,  for  each  appointment  so  accredit- 
ed to  the  Democratic  party  a  list  of  three 
names  of  properly  qualified  persons  from 
which  list  the  Department  of  Elections  was 
required  to  make  said  appointments,  etc. ; 
that  the  said  list  was  incomplete,  insufficient 
and  not  In  accordance  with  law  in  the  follow- 
ing respects.  Here  follow  at  length  the  rea- 
sons assigned.  We  do  not  think  it  necessary 
to  incorporate  these  as  most  of  them  relate  to 
other  districts  than  those  involved  in  this  pro- 
ceeding. The  substance  of  the  reasons  assign- 
ed afFecting  the  districts  in  question  follows: 

With  respect  to  the  three  districts  accred- 
ited with  two  Democratic  appointments,  it  is 
averred  in  the  return  as  to  the  first  mention- 
ed that  one  of  the  persons  on  the  list,  naming 
him,  does  not  reside  at  the  address  given; 
as  to  the  second,  that  one  of  the  persons  on 
the  list,  naming  him,  does  not  reside  in  the 
district;  and  that  two  other  persons  on  the 
list,  naming  them,  do  not  reside  at  the  ad- 
dresses given;  as  to  the  third,  that  one  of 
tbe  persons  on  the  list,  naming  him,  does 
not  reside  at  the  address  given,  but  at  At- 
lantic City,  state  of  New  Jersey.  With  re- 
spect to  the  remaining  three  districts  accred- 
ited with  one  Democratic  appointment,  it  is 
averred  as  to  the  first  mentioned  that  three 
of  the  persons  on  the  list,  naming  them,  do 
not  reside  at  the  -  addresses  given ;  as  to 
the  second  that  two  of  the  persons,  naming 
them,  do  not  reside  at  the  addresses  given, 
and  which  are  not  located  in  the  district,  and 
that  one  of  the  persons  named,  is  not  a 
qualified  voter,  and  as  to  the  third,  that  one 
of  the  persons  named  removed  from  tbe  ad- 
dress given  before  filing  list,  and  another 
person  named  does  not  reside  at  the  address 
given. 

[10]  The  return  must  not  be  uncertain,  ar- 
gumentative or  evasive. 

[11,12]  The  averments  in  the  return  that 
certain  persons  named  in  the  list  filed  do  not 
reside  at  the  addresses  given  without  fur- 
ther averring  that  such  persons  are  not  resi- 
dents of  the  respective  districts  for  which 
they  were  named  is  not  sufficient  answer  to 
the  alternative  writ  The  averment  that  a 
person  named  in  the  list  does  not  reside  in 
the  district  for  which  he  was  named  Is  suffi- 
cient The  averment  that  a  person  named  in 
the  list  is  not  a  voter  in  the  district  for 
which  he  was  named,  when  admitted  as  in 
tills  case,  is  sufficient  The  statute  makes  it 
mandatory  that  the  names  of  three  persons 
shall  1)6  furnished  as  provided  for  each  ap- 
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polntment  accredited  to  any  political  party- 
So  tbat  wbere  two  appointments  are  accred-' 
ited  to  a  party  for  any  district,  and  six 
names  as  required  have  been  submitted  for 
that  district  in  the  list  required,  and  the  re- 
turn distinctly  and  sufficiently  shows  that 
one  or  more  of  such  persons  is  disquaUfled, 
the  list  with  reeiiect  -to  such  district  does 
not  comply  with  the  requirements  of  the 
statute;  and  the  Departm^it  of  Elections 
may,  as  to  such  district,  disregard  the  re- 
maining names  on  the  list,  and  appoint  oth- 
er suitable  persons. 

The  same  principle  applies  when  only  one 
appointment  Is  accredited  to  a  party.  And 
if,  in  sudi  a  case,  six  names  are  furnished, 
and  three  of  the  names  are  properly  qualified 
persons,  the  appointment  must  be  made  from 
the  list. 

The  return  is  insufficient  as  to  the  Sixth 
district  of  the  Second  ward,  the  Third  dis- 
trict of  the  Third  ward,  and  the  Third  and 
Eleventh  districts  of  the  Tenth  ward,  and  as 
to  these  four  districts  the  return  is  quash- 
ed. With  re^)ect  to  the  appointments  al- 
leged to  have  been  heretofore  made  in  these 
four  districts  of  persons  whose  names  were 
not  on  the  list  furnished  the  Department  of 
Elections,  we  will  say  that  in  contemplation 
of  law  the  department  in  attempting  to  make 
these  appointments  exceeded  the  discretion 
permitted  by  the  law.  The  return  is  suffi- 
cient as  to  the  Fifth  district  of  the  Third 
ward  and  the  Tenth  district  of  the  Seventh 
ward  and  as  to  these  two  districts,  the  mo- 
tion to  quash  the  return  is  denied. 

It  is  ordered  that  a  peremptory  writ  of 
mandamus  as  prayed  for  issue  directed  to 
the  respondents  with  respect  to  the  Sixth 
district  of  the  Second  ward,  the  Third  dis- 
trict of  the  Third  ward,  the  Third  district 
of  the  Tenth  ward,  and  the  Eleventh  district 
of  the  Tenth  ward. 


(6  Boyce,  as) 

STATE  V.  MORRIS. 

(Court  of  General  Sessions  of  Delaware.    New 

Castie.    Jan.  14.  1914.) 

1.  Gamino   (I  74*)— Kebpiho  "GAiONa  Ta- 
bu:"—Offcnbe. 

Under  Rev.  Code  1862,  amended  to  18U3, 
p.  961  (11  Del.  Laws,  c.  454)  |  1,  providing 
that  if  any  person  shall  keep  or  exhibit  a  gam- 
ing table  at  which  any  game  of  chance  Is  play- 
ed, or  shall  be  concerned  in  interest  in  the 
keeping  of  such  table,  he  shall  be  guilty  of  a 
misdemeanor,  the  word  "keeping"  Is  to  be  given 
its  ordinary  significance,  and  a  "gaming  table" 
to  be  understood  as  one  used  for  gaming  pur- 
poses; the  purpose  of  the  act  being  to  prevent 
the  keeping  of  devices  suitable  for  gambling. 

[Ed.  Note. — For  other  casesr,  see  Uaming, 
Cent  Dig.  {§  190-198 ;    Dec.  Dig.  }  74.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gambling  Table.] 

2.  Gakino  (J  74*)— Kbepino  GAiano  Table 
— Ei-EicENTS  OF  Offense. 

Wbere  one  keeps  a  gaming  table  on  which 
games  of  chance  are  played,  he  is  guilty  of  the 
offense  of  keeping  a  gaming  table,  denounced  by 


Rev.  Code  1852,  amended  to  1893,  p.  961  (11 
Del.  Laws,  c.  454)  t  1,  even  thongh  he  be  no' 
financially  interested  in  the  game  and  does  not 
derive  a  profit  from  keeping  the  table. 

[Ed.  Note.— For  other  caties,  see  Uaming. 
Cent  Dig.  H  19&-198;    Dee.  Dig.  |  74.*] 

3.  Cbiuinal  Law   (|  308*)— Evidxnce— Pbe- 

BUMFXtONS. 

An  aocased  is  presumed  to  be  innocent  un- 
til proven  guilty  beyond  a   reasonable  doubt; 
the  burden  of  proving  guilt  being  on  the  state. 
[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  |  731 ;   Dec.  Dig.  |  308.*] 

4.  Cbimikai:,  Law  (|  661*)— Tbial— Bvidekce 

— SUFFlCIENCr. 

In  a  criminal  prosecution,  the  Jary  should 
acquit  if  they  liave,  after  consideration  of  the 
evidence  in  a  careful  and  conscientions  way, 
a.  reasonable  donbt  as  to  accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1267;   Dec.  Dig.  i  B«l.»] 

C!harles  B.  Morris  was  Indicted  for  ezbib- 
Iting  a  gaming  table.    Verdict,  guilty. 

See  State  v.  Panaro,  91  Atl.  998. 

Argued  before  CONRAD  and  WOOLLET, 
JJ. 

Armon  D.  Chaytor,  Jr.,  Deputy  Atty.  Gen., 
for  the  State.  J.  Frank  Ball,  of  Wilmington, 
for  accused. 

The  accused  was  tried  under  an  iadictment 
(No.  38,  January  term,  1914)  under  chapter 
454,  volume  11,  Laws  of  Delaware  (Revised 
<3ode  1852,  amended  to  1893,  page  961),  con- 
taining four  counts.  The  first  count  charged 
that  Charles  B.  Morris,  the  accused,  exhib- 
ited a  gaming  table  on  December  17,  1913. 
The  second  count  charged  that  Morris  was 
concerned  In  Interest  In  keeping  and  exhibit- 
ing a  gaming  table  on  said  date.  The  third 
count  charged  him  with  keeping  a  gamtag 
table  from  November  1  to  December  20,  1913 ; 
and  the  fourth  count  charged  said  Morris 
with  being  concerned  in  Interest  In  keeping 
and  exhibiting  a  gaming  table  between  the 
latter  dates. 

The  state  proved :  Tbat  the  defendant  up- 
on tiie  dates  mentioned  In  the  indictment 
was  conducting  a  cigar  store  at  Fourth  and 
Poplar  streets,  in  the  dty  of  Wilmington. 
That  said  business  was  conducted  upon  the 
first  floor,  from  which  there  were  steps  lead- 
ing to  a  basement  which  was  fitted  np  with 
pool  tables  and  also  contained  two  smaller 
tables  about  4  feet  and  4V6  feet  in  diameter, 
respectively,  covered  with  green  cloth,  with 
playing  cards  upon  them,  which  basement 
and  paraphernalia  were  In  the  possession 
and  control  of  the  accused.  At  various  times 
on  and  about  the  said  dates,  games  of  poker, 
pitch,  and  pinochle  were  played  with  cards 
for  money  by  various  persons  and  upon  the 
tables  furnished  by  Morris  and  that  the  usual 
amount  played  for  was  S  cents  ante  and  25 
cents  limit.  That  during  the  course  of  Qie 
games  5  cents  would  be  taken  out  of  Oie  pot 
and  laid  aside  and  when  a  sufficient  amount 
had  accumulated  the  players  would  order 
cigars,   cigarettes,   chewing  gum,  or  candjr. 


•For  other  eases  see  same  topic  and  section  NUMBSia  in  D«o  Dig.  A  Am.  Die.  Ke7-No.  6«rles  A  Rep'r  ladi 
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from  Morris  or  some  one  representing  him, 
and  the  amount  thus  accnmnlated  would  be 
handed  to  Morris  without  counting  It  or 
without  estimating  the  gross  amount  of  the 
pnrcbases.  That  at  times  the  money  would 
be  spent  for  oysters  or  drinks  not  furnished 
by  Morris.  There  was  also  evidence  that  at 
times  Morris  himself  Joined  in  the  above 
mentioned  games.  There  was  no  evidence, 
however,  that  Morris  had  any  direct  pecun- 
iary interest  in  the  games,  or  that  he  was 
what  Is  technically  known  as  a  "backer." 
The  accused  oftered  no  evidence  npon  his 
part 

State's  Prayers. 

1.  That  If  the  jury  find  that  the  accused 
kept  or  exhibited  any  table  at  which  a  game 
of  cards  was  played  for  money,  then  they 
should  find  blm  guilty,  as  under  the  first 
danse  of  the  first  section  of  the  act  (chapter 
464,  volume  11,  Lews  of  Delaware,  Revised 
Code,  961),  the  mere  exhibiting  or  keeping  of 
a  gaming  table  is  made  the  crime.  Toney  t. 
State,  61  Ala.  1;  Wren  t.  State,  70  Ala.  1; 
Bibb  V.  State,  83  Ala.  84,  8  Soatb.  711'^  Id., 
84  Ala.  13,  4  South.  275. 

2.  That  it  Is  not  necessary  for  the  state 
to  show  that  the  defendant  bad  any  pecnn- 
lary  Interest  or  expectation  of  gain  in  the 
keeping  and  exhibiting  of  a  gaming  table,  to 
show  a  violation  of  the  first  clause  at  sec- 
tion one.  See  authorities  above  cited  and 
Commonwealth  v.  Colton,  8  Gray  (Mass.)  488. 

8.  That  the  f&ct  that  a  table  may  at  times 
have  been  used  for  other  purposes  than  gam- 
ing would  not  deprive  it  of  its  character  as 
a  gaming  table,  if  as  a  matter  of  fact  it  was 
kept  and  exhibited  as  a  gaming  table.  Jones 
T.  Territory,  6  OkL  536,  49  Pac.  934,  835. 

(Tounsel  for  the  accused  opposed  the  pray- 
ers as  asked  for  by  the  state,  and  requested 
the  court  to  charge  the  jury  that,  in  order  to 
convict,  it  Is  incumbent  upon  the  state  to 
prove  beyond  a  reasonable  doubt  all  the  nec- 
essary elements  or  ingredients  of  the  offense 
charged  in  the  indictment 

That  in  order  to  convict  the  Jury  must  be 
satisfied  beyond  a  reasonable  doubt  that  the 
accused  had  a  pecuniary  Interest  In  the  keep- 
ing and  exhibiting  of  a  gaming  table. 

COKRAD,  J.  (charging  the  Jury).  Cfentle- 
men  of  the  Jury:  Charles  B.  Morris,  the  ac- 
cused, stands  Indicted  before  this  court  and 
is  on  trial  before  you  under  an  act  of  the 
General  Assembly,  entitled  "An  act  for  the 
suppression  of  gaming,"  passed  as  long  ago 
as  1857  (11  Del.  Laws,  c  454),  so  that  it  is 
old  enough  to  be  good.  It  is  the  province  of 
the  court  when  called  ui>on,  to  interpret  and 
construe  the  law,  and  it  is  your  province  as 
members  of  the  Jury  to  take  the  law  and  to 
fit  the  facts  into  it  and  from  that  make  up 
jrour  verdict    This  act  provides: 

"Section  1.  That  if  any  person  or  persons 
shaO  keep  or  exhibit  a  gaming  table,  faro  bank, 
sweat  doth,  ronlet  table,  or  other  device  under 


any  denominelion,  at  which  cards,  dice  or  any 
other  game  of  chance  ia  played  for  money,  or 
other  thing  of  value,  or  shall  be  a  partner  or 
eoncertied  in  interest  in  tht  keeping  or  exliihit- 
Ing  such  table,  bank,  sweat  cloth,  or  other  de- 
vice,  he,  die  or  they  shall  be  deemed  guilty  of  a 
mlBdemeanw,"  etc.    Rev.  Code,  901. 

It  is  that  law  that  the  counsel  in  this 
case  have  askbd  ua  to  construe. 

[1]  The  accused  is  charged  under  the  first 
and  third  counts  of  this  indictment  with 
keeping  or  exhibiting  a  gaming  tabla  In 
the  opinion  of  the  court  a  person  keeping  a 
gaming  table  is  liable  under  the  statute;  and 
by  keeping,  the  ordinary  meaning  of  the 
word  is  applicable  The  word  keeping  means 
to  maintain,  to  control,  to  carry  on,  to  man- 
age. A  gaming  table  is  a  table  used  for 
gaming  purposes,  a  table  upon  which  games 
of  chance  are  played  for  a  stake,  and  the. 
evident  idea  in  the  minds  of  the  legislators 
was  that  the  keeping  of  a  table  to  be  used  for 
gaming  purposes  and  called  a  gaming  table 
was  an  important  and  almost  necessary  ad- 
junct in  the  matter  of  gambling,  and  that  in 
prohibiting  the  keeping  or  exhibiting  of  a 
gaming  table,  the  effect  would  be  to  lessen 
the  offense  of  gambling. 

[2]  Under  the  first  and  third  counts  of  the 
indictment  In  this  case  the  accused  is  charg- 
ed with  exhibiting  and  keeping  (on  different 
dates)  a  gaming  table.  The  ofFense  so 
charged  is  fully  sustained  when  the  fact  is 
proven  to  the  satisfaction  of  the  Jury  that 
the  accused  kept  or  exhibited  a  gaming  ta- 
ble, and  the  matter  of  the  accused  being  con- 
cerned in  Interest  in,  or  deriving  a  profit 
from  it  is  not  an  element  in  the  charge. 
The  keeping  and  exhibiting  are  the  only 
things  that  need  be  shown  under  these  two 
counts.  That  disposes  of  the  first  and  third 
counts. 

In  the  second  and  fourtai  counts  the  ac- 
cused is  charged  with  keeping  and  exliibiting 
a  gaming  table  in  which  he  was  concerned, 
or  In  which  be  had  an  interest.  The  court 
feel  constrained  to  say  that  under  the  evi- 
dence adduced  in  this  case  in  its  opinion  the 
diarge  made  in  the  second  and  fourth  counts 
of  the  indictment  that  the  accused  was  con- 
cerned in  interest  in  the  keeping  or  exhibit- 
ing of  a  gaming  table  has  not  been  sustained, 
and  the  charges  made  In  those  two  counts 
are  withdrawn  from  your  consideration;  so 
that  the  question  left  for  your  determination 
is,  whether  or  not  the  accused  kept  or  exhib- 
ited a  gaming  table,  as  defined.  Tou  are  to 
weigh,  gentlemen  of  the  Jury,  and  consider 
the  evidence  as  you  have  heard  it  from  the 
stand.  If  the  state  has  proven  to  your  satis- 
faction that  the  accused  kept  or  exhibited  a 
gaming  table,  that  it  was  under  his  ccsitrol 
or  management,  then  the  offense  charged  has 
been  sustained  and  your  verdict,  should  be 
guilty,  regardless  of  the  fact  that  no  profits 
were  shown  to  have  been  proved  as  received 
by  the  accused  from  the  table. 

[3, 4]  We  also  charge  you,  gentlemen  of  the 
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jury,  that  the  accnsed  Is  presomed  to  be  In- 
nocent until  he  Is  proven  guilty  beyond  a  rea- 
sonable doubt,  and  the  burden  Is  upon  the 
state  to  prove  Its  case,  so  that  If  after  con- 
sideration In  a  careful  conscientious  way,  as 
reasonable,  falrmlnded  men,  you  have  a  rea- 
sonable doubt  as  to  the  guilt  of  the  accused, 
then  you  should  find  him  not  guilty.  The 
matter  is  left  with  you. 

Verdict,  guilty. 

<6  Boyce,  2tO) 

STATE  V.  PANARO. 
<CSourt  of  General  Sessions  of  Delaware.    New 

OasUe.     May  7,  1014.) 

1.  OAUINO  (§  63*)— STATDTK*— POLICI!  POWEK. 

Rev.  Code  1861,  amended  to  1893,  p.  961 
^11  Del.  Laws,  c.  454)  |  1,  making  it  a  misde- 
meanor for  any  person  to  keep  a  gaming  tabic 
or  to  be  interested  in  the  keeping  of  such  table, 
is  directed  against  gambling  appliances  them- 
•elves,  and  is  within  the  police  power  of  the 
state,  being  enacted  for  the  protection  of  the 
morals  of  society. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  i  120;    Dec.  Dig.  {  63.*] 

2.  Gajiino  (I  74*)— Statutes— CoNSTBUCTiow. 

Rev.  Code  1852,  amended  to  1893,  p.  9(51 
(11  Del.  Laws,  c.  454)  {  1,  making  it  a  mis- 
demeanor for  any  person  to  keep  or  exhibit  a 
gaming  table,  or  to  be  Interested  in  the  keep- 
ing of  such  a  table,  denounces  two  offenses,  one 
the  "keeping"  or  maintaining  of  a  table  upon 
which  persons  are  authorized  to  play  games  ol 
chance,  and  the  other  being  interested  iu  the 
keeping;  hence  one  who  keeps  a  gaming  table 
is  guilty,  though  he  derives  no  proht  from  tae 
keeping. 

[Ud.  Note.— For  other  casra,  see  Gaming, 
Cent.  Dig.  {{  190-198;    Dec.  Dig.  i  74.*J 

Daniel  Panaro  was  Indicted  for  violation 
of  the  law  against  keeping  gaming  tables. 
On  motion  to  strike  the  testimony  of  a  wit- 
ness.    Motion  denied. 

See  State  v.  Morris,  91  Atl.  998. 

Indictment  (No.  27,  May  term,  1914)  for 
violating  the  provisions  of  chapter  454,  vol- 
ume 11,  Laws  of  Delaware  (Rev.  Code  1852, 
amended  to  1893,  page  961),  against  keeping 
gaming  tables. 

Counsel  for  the  defendant  moved  that  all 
of  the  testimony  of  one  of  the  witnesses  be 
stricken  out  upon  the  ground  that  the  testi- 
mony did  not  show  that  the  defendant  was 
"concerned  tn  Interest"  In  keeping  a  gaming 
table,  and  therefore  did  not  prove  that  the 
defendant  had  violated  any  provision  of  the 
statute  under  which  he  was  indicted. 

Argued  before  WOOLLEX  and  RICE,  JJ. 

Josiah  O.  Wolcott,  Atty.  Gen.,  for  the 
State.  Robert  O.  Harman,  of  Wilmington, 
for  defendant 

WOOLLEX,  J.  [1,2]  The  statute  under 
which  the  defendant  is  indicted  is  chapter 
454,  volume  11,  Laws  of  Delaware  (Revised 
Code  of  1S52,  amended  to  1893,  page  961), 
and  Is  as  follows: 

"Section  1.  That  if  any  person  or  persons 
shall  keep  or  exhibit  a  gaming  table,  faro  bank, 


sweat  cloth,  ronlet  table,  or  other  device  under 

any  denomination,  at  which  cards,  dice  or  any 
other  game  of  chance  is  played  for  money,  or 
other  thing  of  value,  or  shall  be  a  partner  or 
concerned  in  interest  in  the  keeping  or  exhibit- 
ing such  table,  bank,  sweat  clotii,  or  otber  de- 
vice, he,  she  or  they  shall  be  deemed  guilty  of 
a  misdemeanor,"  eta 

The  indictment  under  which  the  defend- 
ant is  being  tried  was  obviously  drawn  in 
contemplation  of  the  two  provisions  of  this 
one  paragraph  of  the  statute,  and  contains 
two  counts,  the  first  of  which  charges  sim- 
ply that  the  defendant  kept  or  exhibited  a 
gaming  table  at  which  cards,  dice  or  other 
games  of  chance  were  played  for  money,  and 
tue  second,  that  the  defendant  was  "con- 
cerned in  Interest"  In  such  a  table  being  kept 
and  exhibited  for  such  a  purpose. 

It  is  contended  that  the  mere  keeping  and 
exhibiting  of  a  gaming  table  at  which  games 
of  chance  are  played  for  money  Is  not  with- 
in the  prohibition  of  the  statute,  and  hence 
the  first  count  states  no  offense,  and  that 
the'  only  offense  contemplated  by  the  statute 
is  that  of  being  concerned  in  interest  In  the 
keeping  of  such  a  table  for  such  a  purpose, 
and  as  the  testimony  of  the  witness  discloses 
no  such  interest,  no  offense  under  the  second 
count  is  proven. 

The  statute  in  question  does  not  prohibit 
gambling,  but  is  designed  rather  to  reduce 
the  opportunities  and  discourage  the  facili- 
ties for  gambling.  There  is  nothing  in  this 
statute  which  makes  it  unlawful  for  four 
men  to  play  cards  for  money  upon  a  tabl^ 
nor  does  It  auui/6  it  unlawful  for  the  owner 
of  a  table  to  permit  it  to  be  used  for  card 
playing  for  stakes,  when  the  table  is  neither 
kept  nor  exhibited  for  that  purpose.  The 
object  of  the  statute  as  its  title  Indicates,  is 
"the  suppression  of  gambling,"  and  the  par- 
ticular method  pursued  by  the  Legislature 
to  attain  this  end,  was  to  prevent  and  pro- 
hibit the  keeping  of  gambling  tables  and  de- 
vices, under  circumstances  of  notoriety  and 
opportunity,  which  would  induce  or  enable 
men  the  more  readily  to  gamble. 

This  enactment  is  within  the  police  power 
of  the  state,  and  under  that  power,  a  state 
may  enact  such  laws  of  regulation  and  re- 
straint over  men  and  things  as  are  reasonable 
and  proper  to  protect  the  lives,  health,  com- 
fort and  property  of  its  citizens  and  to  pro- 
mote the  order,  morals  and  welfare  of  so- 
ciety. 

The  meaning  of  this  statute  Is  such  as  Us 
plain  words  conveys.  A  gaming  table  is  a 
table  used  for  gambling  purposes,  upon  which 
games  of  chance  are  played  for  stakes.  The 
use  to  which  the  table  is  put  characterizes 
the  table  and  determines  its  part  in  the 
crime.  If  a  table  so  used  and  thus  char- 
acterized ia  kept  and  exhibited  for  the  uses 
to  which  it  Is  put,  then  he  who  keeps  or  ex- 
hibits a  table  for  such  a  purpose,  violates 
the  law. 

The  words  "keep"   or  "exhibit,"  as  used 
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lu  tbe  statute,  embrace  no  technical  meaning. 
They  mean  to  maintain,  to  control,  to  carry 
on,  to  display.  The  display  of  such  a  table 
by  one  baTing  authority  over  It,  and  the 
inTitatl<m  or  permission  of  the  owner  to  use 
the .  table  for  gambling  purposes,  consUtate 
a  keeping  and  exhibiting  within  the  meaning 
of  the  law.  Bibb  v.  State,  83  Ala.  84,  3 
South.  711;  Bibb  t.  State,  84  Ala.  13,  4 
South.  278;  Commonwealth  v.  Colton,  74 
Mass.  (8  Gray)  488. 

It  is  within  the  police  power  of  the  state 
for  the  General  Assembly  to  consider  that  the 
morals  of  the  community  are  injured  by  the 
keeping  and  exhibiting  of  gaming  tables  even 
when  their  owners  are  not  financially  in- 
terested  in  the  outcome  of  the  games,  and 
that  the  morals  of  society  are  benefited  by 
restricting  the  opportunities  of  its  members 
to  engage  In  gambling  practices.  This  the 
General  Assembly  has  done  by  enacting  that 
the  keeping  and  exhibiting  of  such  tables 
constitute  a  misdemeanor,  without  regard 
to  the  owner  thereof  being  "concerned  in 
interest"  in  the  games  or  In  profits  derived 
from  the  use  of  the  table. 

The  second  provision  is  altogether  different 
from  the  first,  and  is  obviously  intended 
to  reach  beyond  the  person  who  actually 
keeps  and  exhibits  a  gaming  table,  to  any 
person  who  "shall  be  a  partner  or  concerned 
in  interest  in  the  keeping  or  exhibiting  such 
table."  We  are  of  opinion  that  the  statute 
contemplates  two  offenses,  and  that  the  in* 
terest  that  determines  the  latter  Is  no  ma- 
terial ingredient  of  the  former.  The  motion 
Is  refused. 

Upon  the  subsequent  failure  of  the  state  to 
•      prove  that  the  table  was  kept  or  exhibited  by 
the  defendant,  the  Attorney  General  entered  a 
nolle  prosequi. 

(S  Boyoe,  ns) 

CARROLL  T.  COHEN  et  al. 

(Superior   Court  of   Delaware.     New   C/Sstle. 
May  21.  1014.) 

1-  Covenant,   Action  of    (8  S*)— Stfopi  of 
Reicbdt— Actions  on  Sealbd  Contkacts. 
The  action  of  covenant  ia  a  proper  form  of 

action   for   the    recovery   of   damages    for   the 

breach  of  a  contract  under  seal. 
[Ed.  Note.— For  other  cases,    see  Covenant, 

Action  of.  Cent.  Dig.  {  9 ;   Dec.  Dig.  |  3.«] 

2.  Contracts  ({  176*)— Constkuotion— Ques- 
tions OF  Law. 
The  meaning  of  a  contract  is  a  question  of 

law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  §§  767-770.  917,  956,  979,  1041,  1097, 

1826;   Dec.  Dig.  |  176.*] 

8.  Mabtkb    ANn    Sekvant    (}    43*)— Actiokp 
FOB  Bbkaoh  or  CoNTBAcrr— Questions  fob 

JUBT. 

In  an  action  for  breach  of  a  contract  ot 
employment,  whether  plaintiff  had  been  guilty 
of  conduct  amounting  to  a  breach  of  the  stip- 
ulations of  the  contract,  implied  or  expressed, 
justifying  dismissal,  was  a  question  of  fact  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §f  57,  58;   Dec.  Dig.  g  48.*  | 


4.  Mastxb  and  Sxbvaht  H  8*)— Contracts 
OP  Empix)tmknt— CoNOTBUcnoN— Tebu  of 
Emplotuent. 

Where,  under  a  contract  of  employment 
for  one  year  from  April  14,  1913,  at  $30  a  week 
for  the  first  six  months,  and  $35  a  week  for  the 
second  six  months,  the  first  week  of  services  vva» 
waived  by  agreement  of  both  parties,  the  waiver 
did  not  prevent  the  contract  from  goinK  into 
effect  on  April  14,  1913,  and  the  first  six  months 
of  employment  ended  on  October  13,  1913,  and 
the  second  six  months  on  April  13,  1914. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  8-10,  17;    Dec.  Dig.  i 

5.  Master  and  Sebtaht  (t  30*)— Disius8AI> 
— ^Justification. 

Whether  the  dismissal  of  a  person,  employ- 
ed as  manager  of  a  department  store,  was  jus- 
tified by  anything  done  or  omitted  by  him  as 
manager,  may  be  determined  with  respect  t» 
conditions  shown  to  exist  in  the  store  for  wlilcb 
he  was  not   responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  30-36;  Dec.  Dig.  8 
30.*] 

6.  Mabteb  and  Sebvant    (S  58*)— Pebfobv- 

ANCB    OF    SEBVICKS— DbQBEE    OF   HKIIX   UK- 
QUIBED. 

In  a  contract  of  employment,  and  espe- 
cially in  a  contract  by  which  the  employ^  stipi- 
ulated  to  do  all  things  for  the  best  lntere8t» 
of  the  employer  usually  done  by  persons  occu- 
pying the  position  of  manager  of  a  department 
store,  a  stipulation  is  implied  that  the  employ^ 
is  reasonably  competent  to  perform  the  worlK 
undertaken ;  and  it  was  not  sufficient  for  tii* 
employ^  to  do  the  best  he  could  in  the  service 
he  perfomed,  if  he  did  not  do  what  was  reason- 
ably required  of  a  man  occupying  the  position 
undertaken  by  him. 

[Ed.  Note. — For  other  cases,  see  Master  andi 
Servant,  Cent  Dig.  j  67 ;   Dec.  Dig.  jj  53.*] 

7.  Mabtbb  and  Sebvant  (§  56*)— I^ebfobm- 

ANCK  of   SEBVICEB— DEOBEE   OF   Skux  Kx- 
qUIBED. 

A  person  employed  as  manager  of  a  depart- 
ment store,  and  who  by  his  contract  agreed  to 
serve  the  firm  diligently  and  according  to  hi» 
best  abilities,  and  generally  do  all  things  for 
the  best  interest  of  the  firm  usually  done  by 
persons  occupying  such  position,  was  only  re- 
quired to  substantially  comply  with  the  provi- 
sions of  the  contract;  and  if  Ge  was  ;..  fairly 
efficient  manager,  gave  his  whole  time  nnd  alt 
of  his  ability  to  the  business,  and  in  good  faitb 
performed  his  duties  to  the  best  of  his  ability^ 
and  did  not  misconduct  himself  or  otherwise 
violate  the  provisions  of  the  contract,  there  was 
a  substantial  compliance,  notwithstanding  occa- 
sional mistakes  which  might  have  been  made  by 
any  competent  manager. 

[£id.  Note. — S\>r  other  cases,  see  Master  an<t 
Servant,  Dec.  Dig..S  56.*] 

&  Master   and    Servant    ({  S*)— Perform- 
ance OF  Ssbviceb— Deqbee  of  Skiix  Ke- 
quibbd. 
A  person  employed  as  manager  of  a  depart- 
ment  store,    who    by    bis    contract    agreed    to 
serve  bis  employer  diligently  and  according  t» 
his  best  abilities,  and  generally  to  do  all  things 
for  the  best  interests  of  the  employer  usually 
done  by  persons  occupying  such  position,  nei- 
ther insured  nor  guaranteed  the  results  of  bis 
work  as  manager. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  'Dig.  {8  2,  3 ;  Dec.  Dig.  |  3.*] 

9.  Master  and  Sebvant  (f  3Q*)— Dismissai. 

— Justification. 

If  a  person  employed  as  manager  of  a  de- 
partment store  failed  to  do  the  things  usually 
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done  bj  one  engaged  to  do  the  work  which  he 
agreed  to  do,  or  if  he  was  not  competent  to  do 
the  work,  or,  being  competent,  did  not  exercise 
hia  ability  and  properly  supervise  the  buying 
and  selling  of  the  merchandise  of  the  atore,  his 
dismissal  before  the  expiration  of  his  term  of 
employment  waa  justified,  and  he  could  not  re- 
<M>ver  damages. 

[Ed.  Note.— For  other  casea,  aee  Master  and 
Servant.   Cent   Dig.   {|   80^;    Dec.   Dig.   | 

10.  Masteb  and  Sbbvant  (i  40*)— Actions 
FOB  WsoNaFci.  DiacHABOE— BoBDxn  or 
Pboof. 

A  person,  ming  for  breach  of  a  contract 
of  employment,  muat  show  by  the  preponder- 
ance of  the  evidence  a  substantial  compliance 
with  the  contract;  and  It  then  devolves  upon 
the  defendants  to  show  a  defaalt  Jnstifying  the 
discharge. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Cent  Dig.  {f  47-49 ;  Dec.  Dig.  f  40.»j 

11.  BviDEHCT  (I  688*)— Pbovihce  or  JUBT— 

CONFLICIUNO    SVIDBNCE. 

Where  the  evidence  is  conflicting,  the  Jury 
abould  reconcile  it,  if  possible;  but,  if  they 
ouiDOt,  they  abould  accept  as  true  that  evidence 
which  they  deem  worthy  of  credit,  and  reject 
that  deemed  unworthy,  having  due  regard  to  the 
opportunity  and  capacity  of  the  witnesses  to 
know  that  of  which  they  speak,  and  their  ap- 
parent fairness  or  bias. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2847;   Dec  Dig.  |  688.*] 

12.  Masteb  amd  Skbvawt  (|  41*)— Wbonotoi, 

DiBOHABOE— MEASUBE    OF    DAMAGES. 

An  employ^,  wrongfully  discharged  before 
the  expiration  of  hia  term  of  employment,  is 
entitled  to  recover  the  agreed  wages  for  the 
unexpired  portion  of  the  term  of  employment, 
less  the  amount  which  he  has  earned,  or  by 
reasonable  effort  might  have  earned,  in  other 
employment  during  such  unexpired  term. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant;  Cent  Dig.  H  12,  60-63;  Dec.  Dig. 
I  41.»] 

Action  by  William  F.  Carroll  against  Man- 
uel Cohen  and  another,  now  or  late  trading 
as  Coben  &  Flnkelsteln.    Verdict  for  plaln- 

tut. 

Argued  before  WOOLLEY  and  RICE,  JJ. 

Charles  F.  Cnrley,  of  Wilmington,  for 
plaintiff.  Daniel  O.  Hastings,  of  Wilmington, 
for  defendant 

Action  of  covenant  (No.  — ,  September 
term,  1013),  to  recover  balance  alleged  to  be 
due  on  a  written  contract  entered  into  be- 
tween the  plaintiff  and  the  defendants, 
whereby  plaintiff  was  to  perform  the  duties 
of  manager  of  the  store  of  the  defendants  for 
a.  period  of  one  year  from  the  14th  day  of 
April,  1913,  to  the  14th  day  of  April,  1914,  at 
a  salary  payable  monthly  as  stipulated  In 
the  contract    Verdict  for  plaintiff. 

The  facts  and  contentions  of  tbe  parties 
appear  in  tbe  diarge  of  tbe  court 

RICE,  3.  (charging  tbe  jury).  [11  Oen'tle- 
ine;ii  of  tbe  Jury:  Tbe  action  is  one  of  cove- 
nant and  tbe  form  of  tbe  action  is  a  proper 
one  to  bring  for  tbe  recovery  of  damages  for 
tbe  breach  of  a  contract  under  seal. 

It  is  claimed  by  the  plaintiff  and  admitted 


by  tbe  defendants  that  fiie  following  contract 
under  seal  was  entered  into  by  tbe  parties  to 
the  present  action. 

"Articles  of  agreement,  made  this  twelfth 
day  of  April,  A.  D.  1913,  between  Manuel  Co- 
hen and  Isaac  B.  Finkelstein,  both  of  tlie  city 
of  Wilmington  and  state  of  Delaware,  mer- 
chants and  copartners  under  the  firm  name  and 
style  of  Cohen  &  Finkelstein,  of  the  one  part, 
and  WUliam  F.  Carroll,  of  the  city  of  Phila- 
delphia and  state  of  Pennsylvania,  of  the  other 
part  The  said  parties  mutually  agree  as  fol- 
lows: 

"1.  The  said  William  F.  Carroll  shall  enter 
into  the  service  of  the  said  Cohen  ft  Finkel- 
stein as  the  manager  of  the  retail  department  of 
the  business  of  Cohen  &  Finkelstein  aa  mer- 
chanta  at  their  place  of  business,  Nos.  228  and 
230  Market  street  city  of  WUmington,  UeU- 
ware,  for  the  period  of  one  year  from  the  four- 
teenth day  of  April,  1913,  subject  to  the  gen- 
eral control  of  said  Coben  &  Finkelstein. 

"2.  The  said  WUllam  F.  CarroU  shaU  devote 
the  whole  of  his  time,  attention  and  energies 
to  the  performance  of  his  duties  as  such  mana- 
ger of  said  retail  department,  and  shall  not 
either  directly  or  indirectly,  alone  or  in  part- 
nership, be  connected  with  or  concerned  In  any 
other  Inisiness  or  pursuit  wbataoever  during  the 
said  term  of  one  year. 

"3.  The  said  William  F.  CarroU  shall,  subject 
to  the  control  of  the  said  firm  of  Cohen  db  Fin- 
kelstein, take  entire  charge  of  the  retail  de- 
partment of  the  business  of  said  Cohen  A  Dln- 
kelstein  herein  mentioned,  he  shaU  exercise  su- 
pervision over  the  whole  of  the  said  retail  de- 
Eartment  of  said  business,  shall  employ  such 
elp  as  may  be  necessary  and  desirable,  shall 
serve  said  firm  diligently  and  according  to  his 
best  abilities  in  all  respects,  and  ahall  generally 
do  all  things  for  the  best  interest  of  said  hrm 
that  are  usually  done  by  persons  occupying  such 
position  as  madager. 

"4.  The  salary  «f  the  said  William  F.  CamU 
shall  be  the  sum  of  thirty  dollars  ((30)  per 
week  for  the  first  six  months,  payable  by  the 
said  firm  weekly  from  the  commencement  of  tbe 
said  service,  and  thirty-five  dollars  W35)  per  , 
week  for  tbe  aecond  six  months,  payable  weekly 
in  like  manner  from  the  commencement  of  such 
second  six  months:  Provided  however,  that  it 
the  services  of  the  said  William  F.  Carroll  shall 
be  found  to  be  entirely  satisfactory  to  the  said 
firm  of  Cohen  &  Finkelstein,  the  said  Witliam 
F.  Carroll  shall  be  paid  for  his  services  at  the 
rate  of  forty  dollars  ($40)  per  week  for  the 
second  six  months  of  the  term  of  one  year, 
herein  mentioned. 

"5.  If  tbe  said  William  F.  CarroU  shall  be 
neglectful  of  the  interest  of  the  said  firm  of 
Coben  &  Finkelstein  or  shall  manage  the  bnsi- 
ness  under  his  supervision  badly  or  in  an  im- 
proper way,  or  shall  misconduct  himself,  the 
said  Cohen  &  Finkelstein  may  at  their  option 
terminate  this  agreement  and  such  service  as 
manager  upon  two  weeks'  notice  to  the  said 
William  F.  Carroll;  and,  further  provided, 
that  the  said  William  F.  Carroll  may  terminate 
his  service  upon  two  weeks'  notice  to  tbe  said 
Cohen  &  Finkelstein." 

This  contract  was  duly  ezecnted  by  tbe 
parties  under  their  seal  jespecUvely. 

There  is  no  contention  that  tbe  contract 
was  induced  by  fraud  of  either  party. 

The  plaintiff  claims  pursuant  to  tbe  terms 
of  the  contract  be  entered  the  employ  of  the 
defendant  firm  on  April  21,  1913,  as  manager 
of  the  retail  department  of  their  businese, 
and  on  tbe  18tb  day  of  August  the  same 
year  be  was  dismhssed  by  tbe  firm,  and  tbere- 
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after  prevented  from  performing  his  con- 
tractual duties.  Tbese  facts  are  admitted 
by  the  defendants. 

The  further  claim  Is  made  by  the  plaintiff 
that  he  faithfully,  fully  and  In  a  competent 
manner  performed  all  Ms  covenants  contain- 
ed In  the  contract  of  employment,  and  that 
his  dismissal  was  without  Justification  or 
legal  reason  on  the  part  of  the  defendants, 
and  by  the  defendants'  action  he  suffered 
damages  In  an  amount  equal  to  his  wages 
for  the  unexpired  term  of  the  contract,  less 
such  amounts  as  he  was  reasonably  able 
to  earn,  during  that  time.  In  support  of  his 
claim  for  damages  the  plaintiff  testified  that 
he  earned  $15  a  week  from  September  17th 
to  October  26th  and  from  November  10th  to 
the  present  time  he  earned  $62  a  month. 

The  defendants  dispute  these  claims  of  the 
plaintiff,  and  contend  that  William  F.  Car- 
roll, the  plaintiff  did  not  perform  his  duties 
as  manager  in  a  competent  manner,  and  he 
failed  to  efficiently  do  those  things  usually 
done  by  persons  occupying  such  position  as 
manager,  and  generally  bis  conduct  of  the 
business  was  of  such  a  natnre  that  It  amount- 
ed to  a  breach,  on  his  part,  of  the  provisions 
of  the  contract,  also  that  be  misconducted 
himself,  and  therefore  they  were  Justified  in 
dismissing  the  plaintiff  from  their  employ 
and  thereafter  discontinuning  his  services. 

The  defendants  also  contend  that  under 
the  terms  of  the  contract  they  were  the  ex- 
clusive and  final  Judges  of  the  efficlen<7  of 
the  plaintiff  and  the  satisfactory  nature  of 
the  work  performed  by  him  in  their  services, 
and  whether  they  should  continue  him  in 
their  employ  was  optional  with  the  defend- 
ants. 

[2]  The  meaning  of  a  contract  Is  a  question 
of  law,  and  it  is  necessary  for  us  to  con- 
strue the  terms  of  the  contract  to  an  extent 
necessary  for  the  Jury  to  understand  it. 

[S]  The  agreement  entered  into  by  the 
plaintiff  and  defendants  was  a  legal  contract 
Under  its  terms  the  plaintiff  covenanted  to 
I>erform  certain  services  for  the  defendants 
and  it  was  Incumbent  on  him  to  do  his  work 
in  the  manner  stipulated.  For  the  defend- 
ants to  justify  the  dismissal  the  plaintiff 
must  have  been  guilty  of  such  conduct  as 
would  amount  to  a  breach  of  his  stipulations 
either  implied  or  expressed,  and  whether 
their  actidn  was  Justified  under  the  terms 
of  this  contract,  is  a  question  of  fact  for 
the  Jury  to  determine. 

[4]  The  contract  caUed  for  the  plaintiff  to 
assume  his  duties  on  April  14,  1913,  but  by 
agreement  of  both  parties  the  first  week  of 
services  were  waived,  but  this  waiver  did  not 
prevent  the  contract  frwn  going  Into  effect 
on  April  14th. 

The  contract  was  for  a  period  of  one  year 
from  the  14th  day  of  April,  1913,  and  for 
the  first  six  months  the  plaintiff  was  to  re- 
ceive a  certain  weekly  wage  and  for  the 
second  six  months  the  amount  of  bis  wages 
was  to  be  Increased,    In  this  connection  we 


will  say  to  you  that  the  first  six  months 
of  employment  ended  on  the  13th  day  of 
October,  the  same  year,  and  the  second  six 
months  ended  on  the  13th  day  of  April,  the 
year  following. 

[i]  The  question  for  the  determination  of 
the  Jury  is  whether  or  not  the  defendants' 
discharge  of  the  plaintiff  from  their  employ, 
prior  to  the  expiration  of  the  time  of  em- 
ployment named  In  the  contract,  was  Justi- 
fied by  the  omission  on  the  plaintiff's  part  of 
anything  he  should  have  done,  or  by  the 
commission  by  him  of  anything  be  should 
not  have  done,  as  manager  under  the  con- 
tract, of  the  defendants'  retail  business.  The 
plalntitTs  conduct  in  this 'regard  is  to  be  de- 
termined with  resi>ect  to  conditions  shown 
by  the  evidence  to  have  existed  in  the  de- 
fendants' store,  for  which  he  was  not  re- 
sponsible. 

[t]  There  is  an  implied  stipulation  tn  con- 
tracts, like  the  one  now  under  consideration,, 
that  the  servant  is  reasonably  competent  to 
perform  the  work  undertaken  by  him,  and 
in  this  agreement  it  is  expressly  provided 
that  the  plaintiff  "shall  generally  do  all 
things  for  the  best  interests  of  said  firm  that 
are  usually  done  by  persons  occupying  sucb 
position  as  manager."  It  is  not  therefore 
sufficient  for  the  plaintifl  to  merely  show 
that  be  did  the  best  he  could  in  the  service 
he  performed.  He  must  show  that  he  did 
what  was  reasonably  required  of  a  man  oc- 
cupying the  position  undertaken  by  him. 

[7,1]  Plaintiff  must  show  a  substantial 
compliance  with  all  the  provisions  of  bis 
contract,  and  an  occasional  mistake  which 
might  have  been  made  by  any  competent: 
manager  of  such  a  business  is  not  inconsist- 
ent with  a  substantial  compliance;  and  if 
you  believe  from  the  evidence  that  the  plain- 
tiff was  a  fairly  efficient  manager,  within 
the  contemplation  of  the  contract,  and  he 
gave  bis  whole  time  and  all  of  bis  ability  to 
the  conduct  of  the  defendants'  retail  bnal- 
ness  as  the  manager  thereof,  and  in  good 
faith  performed  his  duties  to  the  best  of  his 
ability  in  behalf  of  the  defendants'  interests, 
and  during  the  said  term  of  employment  did 
not  misconduct  himself  and  did  not  otherwise 
violate  the  provisions  of  his  contract,  your 
verdict  should  be  in  favor  of  the  plaintiff. 

On  the  other  band,  mistakes  made  hjr 
plaintiff  In  the  performance  of  his  duties,  of 
a  nature  that  would  substantially  affect  the 
business  of  the  defendant,  Is  evidence  to  Jus- 
tify the  dismissal  of  the  plaintiff  by  the  de- 
fendants. However,  the  plaintiff  neither  in- 
sured nor  guaranteed  the  results  of  his  work, 
as  manager  of  the  business. 

[9]  If  you  should  find  from  the  evidence 
that  the  plaintiff  was  incompetent  or  was 
negligent,  or  managed  the  business  of  the  de- 
fendants badly  or  in  an  improper  way,  or  X 
he  misconducted  himself  while  in  their  em- 
ploy, or  if  the  plaintiff  failed  to  do  the  things 
usually  done  by  one  engaged  to  do  the  work 
he  agreed  to  do,  or,  if  you  believe  from  the 
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eridence  that  tbe  plaintiff  waa  not  compe- 
tent to  do  the  work  he  contracted  to  do,  or 
toeing  competent  he  did  not  exercise  his  abil- 
ity and  properly  supervise  the  buying  and 
selling  of  the  merchandise  of  the  store,  your 
verdict  should  be  for  the  defendants. 

£10]  The  contract  In  the  present  case  Is 
admitted  by  both  parties  to  it,  and  for  the 
plaintiff  to  recover  he  must  show,  by  the 
preponderance  of  the  evidence,  a  substantial 
compliance  with  its  terms.  It  then  devolves 
upon  the  defendants  to  show  that  by  the  de- 
fault of  the  plaintiff  they  were  legally  justi- 
fied under  the  terms  of  the  contract,  in  dls- 
-cbarglng  the  plaintiff  from  their  services. 

[11]  Where  the  evidence  is  conflicting,  as 
it  is  In  this  case,  you  should  reconcile  it  if 
you  can ;  but  if  you  caimot  do  so,  you  sliould 
accept  as  true  that  part  of  it  which  yon 
deem  worthy  of  credit,  and  reject  that  part 
you  deem  unworthy,  baring  due  regard  to 
the  opportunity  and  capacity  of  the  wit- 
nesses to  know  of  that  of  which  they  speak, 
and  their  apparent  fairness  or  bias. 

[1 2]  If  you  find  for  the  plaintiff  your  ver- 
dict should  be  for  the  amount  of  his  wages, 
as  contracted  for,  for  the  unexpired  portion 
of  the  term  of  employment,  less  the  amount 
he  has  earned  or  might,  by  reasonable  effort, 
have  earned  in  other  employment  during 
such  unexpired  term. 

If  you  find  for  the  defendants,  your  ver- 
dict should  be  simply  for  the  defendants. 

Verdict  for  platattieC 


(E  Boyee,  140) 

WILLIAMS  V.  STATE. 

(Court  of  General  Seasions  of  Delaware.    New 

Caatle.    Oct.  8,  1914.) 

1.  CsnaRAi.  Law  (J  1189*)— Appeai^Tbiai, 
De  Novo— Motion  to  Quash  Information. 

An  information  for  assault  and  battery, 
filed  in  the  Court  of  General  Sessions  on  appeal 
from  the  mnnidpal  court,  will  not  be  quashed 
because  it  states  tbe  result  of  the  municipal 
court  trial  and  the  sentence  imposed,  although 
the  trial  in  the  Court  of  General  Sessions  is  de 
novo,  since  the  court,  notwithstanding  such 
statements,  can  prevent  any  statement  of  the 
outcome  of  the  trial  below  from  reaching  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Crimmal 
Law,  Cent  Dig.  |  8000;   Dec  Dig.  |  1139.*] 

2.  Ckimnal  Law  (8  1139*)- Appeai^Triai. 
De  Novo — Requisites  of  infokmation. 

On  appeal  to  the  Court  of  General  Ses- 
sions from  a  municipal  court,  the  fact  that  the 
sentence  of  the  court  below  was  such  as  to  give 
the  Court  of  General  Sessions  jurisdiction  of 
the  appeal,  under  Const,  art  4,  {  30,  need  not  be 
alloeed  in  the  information,  nor  proved,  since  it 
sufiiciently  appears  from  the  transcript,  which 
is  a  part  of  the  record. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8000;  Dee.  Dig.  |  1139.*] 

James  ■Williams  was  convicted  of  assault 
and  battery  in  the  municipal  court,  and  ap- 
peals to  tbe  Court  of  General  Sessions.  On 
motion  to  quash  information.     Overruled. 

Argued  before  PENNEWILL,  C.  J.,  and 
CONRAD,  J. 


Levin  Irving  Handy,  of  WUmington,  for 
appellant  Armon  D.  Chaytor,  Jr.,  Deputy 
Atty.  Gen.,  for  the  State. 

PENNEWILL,  C.  J.  (deUvetlng  tbe  opin- 
ion of  the  court).  In  the  above  stated  case 
an  information  was  filed  by  tbe  state  in  the 
following  language: 

September  Term.  1914. 
New  Castle  County — as.: 

Josiah  O.  Wolcott,  Attorney  General  of  the 
state  of  Delaware,  now  here  in  the  Court  of 
General  Sessions  of  the  state  of  Delaware,  now 
sitting  in  and  for  New  Castle  county  aforesaid 
at  the  September  term  of  said  court  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fourteen,  information  maltes: 

That  James  Williams,  late  of  Wilmington  hun- 
dred in  the  county  and  state  aforesaid,  on  tne 
ninth  day  of  July  m  the  year  of  our  Lord  one 
tliousand  nine  hundred  and  fourteen,  having 
been  brought  before  the  Honorable  Harry  P. 
Joslyn,  deputy  city  judge  of  the  municipal  court 
for  the  city  of  Wilmington,  state  of  Delaware, 
after  arraignment,  plea  and  hearing  waa  by  the 
said  the  Honorable  Harry  P.  Joslyn,  deputy  city 
judge  of  the  municipal  court  as  aforesaid,  ad- 
judged guilty  and  sentenced  to  pay  a  tine  of 
fifty  dollara  and  the  costs  of  the  said  prosecu- 
tion amounting  to  the  sum  of  seven  dollars  and 
eighty-five  cents,  and  to  be  committed  to  the 
board  of  trustees  of  the  New  Castle  County 
Workhouse  for  six  months  at  labor  at  some  suit- 
able employment  eight  hours  each  secular  day, 
unless  physically  disabled,  the  said  coounitment 
commencing  on  the  said  ninth  day  of  July  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fourteen,  and  ending  on  the  eighth  day 
of  January  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fifteen,  on  the  charge  in 
the  said  municipal  court  for  the  city  of  WU- 
mington aforesaid  of  an  assault  and  battery 
u^n  one  Walter  Johnson,  in  the  city  of  Wil- 
mington aforesaid,  the  said  municipal  court  for 
the  city  of  Wilmington  then  and  there  having 
juris'diction  to  hear  and  determine  said  charge. 
And  afterwards,  to  wit,  on  the  tenth  day  of 
July  in  tbe  year  of  our  Lord  one  thousand  nine 
hundred  and  fourteen,  the  said  James  Williams 
did  appeal  from  the  judgment  of  the  said  mn- 
nicipEtl  court  for  the  city  of  Wilmington  afore- 
said to  the  Court  of  General  Sessions  of  the 
state  of  Delaware  sitting  in  and  for  New  Castle 
county,  and  entered  into  a  recognizance  to 
prosecute  said  appeal,  as  be  is  authorized  to  do 
by  the  statutes  of  the  state  of  Delaware  in 
auch  case  made  and  provided. 

Whereupon,  in  the  said  Court  of  General  Ses- 
sions of  the  state  of  Delaware  in  and  for  New 
Castle  county  Josiah  O.  Wolcott  Attorney  Gen- 
eral as  aforesaid,  information  makes: 

That  James  Williams,  late  of  Wilmington 
hundred  in  the  county  aforesaid,  on  the  sixth 
day  of  July  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fourteen,  with  force  and 
arms  at  Wilmington  hundred  aforesaid  in  and 
upon  one  Walter  Johnson,  in  the  peace  of  God 
and  of  the  said  Walter  Johnson  did  then  and 
there  beat,  wound  and  illtreat,  and  other  wrones 
to  the  said  Walter  Johnson  then  and  there  did, 
to  the  great  damage  of  the  said  Walter  Johnson, 
against  the  form  of  the  act  of  the  General  As- 
sembly in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  tne  state. 
Josiah  O.  Wolcott 

Attorney  General. 
Armon  D.  Chaytor,  Jr., 

Deputy   Attorney  General. 

[1]  On  bebalf  of  tbe  defendant,  a  motion 
is  made  to  quash  the  Information  because  It 
contains  a  recital  of  the  proceedings  in  tbe 
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munldpal  court  against  the  defendant,  In- 
clnding  bis  arrest,  trial,  conviction  and  sen- 
tence. It  Is  insisted  that  these  facts,  if  prov- 
ed, or  made  known  to  the  Jury,  would  be 
unfair  and  prejudicial  to  the  defendant  It 
Is  also  Insisted  that  the  trial  In  this  court 
upon  Information  in  appeal  must  be  a  trial 
de  novo,  and  that  no  reference  can  be  made 
to  the  proceedings  below  any  more  than  can 
be  in  an  appeal  from  a  Justice  of  the  peace 
In  a  civil  suit. 

It  is  further  insisted  that,  Inasmuch  as 
the  information  contains  averments  respect- 
ing the  proceedings  below  which  can  be  nei- 
ther proved  or  made  known  to  the  Jury,  the 
same  should  be  quashed. 

It  is  true  that  upon  such  an  information 
the  trial  in  this  court  is  de  novo,  and  that 
no  reference  can  be  made  here  to  the  pro- 
ceedings In  the  municipal  court  where  the 
defendant  was  tried.  But  it  does  not  neces- 
sarily follow  that  the  information  is  bad 
because  it  embodies  such  proceedings,  for 
the  court  will  not  permit  the  information  to 
go  to  the  Jury,  neither  will  they  allow  the 
state  to  produce  any  evidence,  or  make  any 
statement,  to  the  Jury  in  regard  to  the  pro- 
ceedings  below. 

[2]  The  Constitution  of  this  state  in  giving 
Jurisdiction  to  inferior  courts  in  certain  crim- 
inal cases  j^rovldes: 

"That  there  shall  be  an  appeal  to  the  Court 
of  General  Sessions  in  all  cases  in  which  the 
sentence  shall  bo  imprisonment  excepdimr  one 
month,  or  a  fine  exceeding  one  hundred  dollars." 
Section  30,  art.  4. 

Because  of  such  provision  the  state  con- 
tends that  the  imposition  of  the  sentence  by 
the  municipal  court  Is  a  fact  that  must  be 
averred  in  the  Information  and  proved  at 
the  trial  in  order  that  the  court  may  have 
Jurisdiction  of  the  case. 

In  regard  to  this  contention  we  say  that 
such  Jurisdictional  fact  sufficiently  appears 
from  the  transcript  filed,  which  is  a  part  of 
the  record  in  the  case. 

The  motion  to  quash  the  information  is 
refused. 

(m  Mt.  M7) 

AUSTIN  V.  BAKER. 

(Supreme  Judicial  Court  of  Maine^     Oct  19, 
1914.) 

1.  Afpkal  and  £:bbob  (S  e85*>— Questions 
Rbviewabia  —  Nonsuit  —  Bxcoso  —  Evi- 

DBNCK. 

Where  exceptions  are  taken  to  an  order  of 
nonsuit  or  to  the  direction  of  a  verdict,  all  the 
evidence  necessarily  becomes  a  part  of  the  case, 
and  moat  be  included  therein  in  order  to  en- 
title the  excepting  party  to  review  the  rnlinK. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  2911-2914;  Dec.  Dig.  { 
696.*] 

2.  Landlobd  and  Txnant  (|  167*)— Oefbc- 

TIVE  PBEMISES— INJUBIES  TO  LICENSEES. 

Defendant  owned  a  building  the  upper  story 
at  which  he  rented  for  a  barber  shop.  The  ap- 
proach to  the  shop  was  by  an  outside  flight  of 
stairs  leading  to  a  landing  at  the  outside  door. 


Around  the  landing  was  a  railing.  One  of  these 
rails  was  decayed  at  the  post  Plaintiff  went  up 
the  stairs  to  the  shop,  not  for  any  business  with 
the  barber,  but  to  give  him  a  dnnk  from  a  bot- 
tle of  whisky  which  be  carried.  As  he  started 
to  return,  plaintiff  halted  on  the  platform 
to  talk  with  anotiier  man,  and  as  he  did  so, 
he  placed  his  hand  on  the  defective  rail,  which 
gave  way,  and  he  was  precipitated  to  the 
groand  below  and  injured.  Seld,  that  plaintiff 
was  not  an  invitee,  but  at  most  a  licensee,  to 
whom  the  landlord  owed  no  duty  to  exercise 
reasonable  care  to  keep  the  premieea  in  suitable 
condition. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  iS  668-674,  676-679 ;  Dec. 
Dig.  I  167.»] 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Bird  A  Austin  against  Battle 
F.  Baker.  The  court  ordered  a  nonsuit  and 
plaintiff  brings  exceptions.  Exceptions  over- 
ruled. 

Argued  before  SAVAGE,  0.  J.,  and  COR- 
NISH,  BIRD,   HALEY,  and  HANSON,   JJ. 

It.  B.  Waldron,  of  Dexter,  and  McOilll- 
cuddy  &  Morey,  of  Lewiston,  for  plaintiff. 
Manson  &  CooUdge,  of  PlttsQeld,  and  Newell 
it  Skelton,  of  Liewiston,  for  defendant 

SAVAGE,  a  J.  [1]  This  case  comes  before 
this  court  on  exceptions  by  the  plaintiff  to 
an  order  of  nonsuit  The  case  as  made  up- 
contalns  a  part  only  of  the  evidence,  such 
part  as  the  plaintiff  has  seen  fit  to  have 
printed.  This  being  so,  we  might  very  prop- 
erly dismiss  the  exceptions.  When  excep- 
tions are  taken  to  an  order  of  nonsuit,  or  to 
the  direction  of  a  verdict  all  of  the  evidence 
necessarily  becomes  a  part  of  the  case.  Such 
a  ruling  is  based  upon  the  entire  evidence. 
And  it  cannot  be  determined  that  the  ruling 
was  erroneous  without  an  examination  of  all 
the  evidence,  it  may  be  that  the  errors 
complained  of  are  cured  by  the  evidence 
omitted.  It  was  so  held  in  Bank  v.  Nicker- 
Bon.  108  Me.  341,  80  Atl.  849.  Though  the 
defendant  has  made  the  point  she  has  not 
absolutely  insisted  upon  it  And  we  have 
thought  best  to  examine  the  case  on  Its 
merits. 

[2]  So  much  of  the  evidence  as  is  reported 
shows  that  the  defendant  is  the  owner  of 
a  two-story  building  in  Hartland.  All  of  the 
upper  story  was  occupied  by  one  Burton  and 
used  by  him  as  a  barber  shop.  He  was  a 
tenant  at  will,  under  the  defendant  The 
approach  to  the  barber  shop  was  by  a  fiigbt 
of  stairs  on  the  outside  of  the  building,  at  the 
top  of  which  was  a  platform  leading  to  the 
outside  door  of  the  shop.  Aoround  the  plat- 
form was  a  railing.  One  rail  was  decayed 
and  defective  at  the  post  The  plaintiff  went 
up  the  stairs  to  the  barber  shop.  He  car- 
ried with  him  a  bottle  of  whisky,  from  which 
he  drank  In  a  back  room  connected  with  the 
barber  shop,  and  he  gave  the  barber  a  drink. 
He  then  started  to  return.  He  halted  upon 
the  platform  to  talk  with  another  man.    He 
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says  be  did  not  lean  against  the  rail,  but 
that  his  hand  was  npon  the  defectlTe  rail. 
At  any  rate,  the  rotten  end  of  the  rail  gare 
way,  and  the  plaintiff  was  precipitated  to 
the  ground  or  landing  below,  and  was  In- 
jured. Tblii  suit  is  brought  to  recover  for 
this  Injury. 

The  plalntlfr  did  not  go  to  the  barber  shop 
to  be  barbered,  or  to  do  any  business  with 
the  barber.  He  went  purely  for  his  own 
convenience  and  to  gratify  his  own  whim  or 
inclination.  That  being  the  case,  he  was  a 
mere  licensee,  and  the  defendant  as  landlord 
owed  him  no  duty,  except  the  negative  one 
of  not  wantonly  to  injure  him.  He  was  not 
invited. 

The  distinction  between  licensees  and  In- 
vitees is  stated  in  Stanwood  v.  Clancey,  106 
Me.  72,  76  AtL  293.  In  that  case  the  court 
said  that: 

"While  it  is  the  duty  of  the  owner  of  a  build- 
ing, having  it  in  charge,  to  be  careful  in  keep- 
ing it  safe  for  all  those  who  come  there  by  his 
invitation,  ezpresi  or  implied,  be  owes  no  such 
duty  to  those  who  come  there  for  their  own 
convenience.  *  •  •  Toward  a  licensee  the 
owner  owes  no  duty,  except  that  be  shall  not 
wantonly  injure  him.  Dixon  v.  Swift,  98  Me. 
207  [56  Atl.  761] ;  Russell  v.  M.  C.  R.  R.  Co., 
100  Me.  408  [61  Atl.  899]:  Parker  v.  PorUand 
Publishing  Co.,  69  Me.  173  [31  Am.  Rep.  262]. 
It  is  well  settled  that  when  the  owner  of  a  build- 
ing fits  it  up  for  business  uses,  he  impliedly  in- 
vites all  persons  to  come  there  whose  coming 
is  naturally  Incident  to  the  business  Carried  on 
there.  And  if  he  leases  the  building,  or  parts 
of  it,  to  tenants,  he  impliedly  invites  all  per- 
sons to  come  there  in  connection  with  the  busi- 
ness carried  on  by  the  tenants.  At  the  same 
time,  if  the  building  is  open,  and  there  is  noth- 
ing to  indicate  that  strangers  are  not  wanted, 
be  impliedly  permits  and  licenses  persons  to 
come  there  for  their  own  convenience,  or  to 
gratify  their  curiosity.  To  those  invited,  he 
owes  the  duty  of  exercising  care  •  •  •  but  to 
those  merely  licensed  he  owes  no  such  dutv. 
Plnmmer  v.  Dill,  156  Mass.  426  [31  N.  E.  128. 
32  Am.  St  Rep.  463]." 

It  will  be  noticed  that  the  dnty  of  a  land- 
lord to  exercise  care  to  have  the  leased  prem- 
ises safe  even  for  invitees  arises,  in  the  fore- 
going discussion,  when  he  has  the  building 
in  charge.  In  this  case  the  defendant  con- 
tends that  the  case  does  not  show  that  she 
was  in  charge,  or  had  any  control  of  the 
premises,  or  was  under  any  legal  obligation 
to  make  repairs.  She  says  that  in  fact  the 
case  falls  into  the  ordinary  class  where  in 
the  absence  of  express,  valid  agreement,  the 
landlord  is  not  bound  to  make  repairs,  but 
the  tenant  takes  them  as  be  finds  them,  and 
a  visitor  has  no  greater  rights  than  the 
tenant  McKenzie  v.  Oheetham,  83  Me.  643, 
22  Att  460;  Whitmore  v.  Orono  Pulp  & 
•Paper  Co.,  91  Me.  297,  39  Atl.  1032,  40  L.  R. 
A.  877,  64  Am.  St  Rep.  229 ;  Bennett  v.  Sul- 
livan, 100  Me.  118,  60  AtL  886;  Hill  v.  Fosa, 
108  Me.  467,  81  AU.  681,  Ann.  Gas.  19130. 
971. 

But  it  Is  unnecessary  to  consider  this  last 
contention.  Assuming  that  the  defendant 
was  in  charge  of  the  premises,  and  owed  a , 


duty  to  invitees.  It  Is  dear  that  she  owed 
no  duty  to  a  mere  licensee,  as  the  plaintiff 
was.    The  nonsuit  was  properly  ordered. 
Exceptions  overruled. 

cm  Me.  eso) 

OUOZZO  V.  MAINE  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maine.     Oct  21, 
1914.) 

1.  Cabbiebs  (S  258*)  —  Tbanspobtation  of 
Passengers— Special  Contracts  —  Inbbfi- 
nite  aobeeuents. 

Where  plaintiff  telephoned  the  railroad  sta- 
tion agent  at  B.  and  asked  if  he  could  issue 
transportation  and  make  arrangements  to  trans- 
port a  number  of  men  who  were  coming  to  B., 
and  was  told  that  the  agent  would  see  what  he 
could  do,  and  the  agent  later  telephoned  plain- 
tiff, saying  that  it  was  all  right  and  asking  how 
many  men  were  coming,  which  plaintiff  did  not 
know,  and  there  was  no  statement  anywhere  as 
to  what  kind  of  transportation  was  to  be  pro- 
vided, whether  regular  fare,  mileage  books,  or 
passes,  the  arrangement  was  too  mdefinite  to 
constitute  a  contract. 

[Ed.  Note.— For  other  eases,  see  Carriers. 
Cent  Dig.  H  1035,  1036;   Dec.  Dig.  |  258.*] 

2.  Cabbterb  (I  251*)  —  Tbanspobtation  op 
Pabbenoerb— Spkoiai.  Contbaots— Authob- 
rrr  to  Make. 

A  railroad  station  agent  had  no  authority 
to  bind  the  company  by  a  contract  for  the 
transportation  of  a  party  of  men  to  his  sta- 
tion without  receiving  for  the  benefit  of  the 
company  the  full  consideration  for  the  trans- 
portation or  arranging  for  its  payment  upon 
call  for  the  tickets. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  1014,  1026;   Dec.  Dig.  {  251.*3 

3.  Cabbiebs  (f  277*)  —  Tbanspobtation  of 
Passenqebs— Bbeaoh  of  Gontbact— Dam- 
ages. 

Where  a  railroad  company  broke  a  con- 
tract for  the  transportation  of  laborers,  where- 
by their  services  were  lost  to  plaintiff  and  he 
was  obliged  to  secure  other  laborers  to  take 
their  place,  but  it  appeared  that  all  the  ex- 
penditure necessary  to  engage  the  laborers  and 
bring  them  to  the  point  where  such  transporta- 
tion was  to  commence  had  been  made  prior  to 
the  making  of  the  contract,  the  only  damages 
recoverable  were  the  difference  between  the  reg- 
ular or  mileage  fare  and  the  special  rate  con- 
tracted for,  and  in  the  absence  of  any  evidence 
as  to  any  special  rate  there  could  be  no  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  1082-1084;    Dec.  Dig.  |  277.»] 

Report  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  George  Cuozzo  against  tbe 
Maine  Central  Railroad  Company.  On  re- 
port   Judgment  for  defendant 

Argued  before  SAVAGE,  G.  J.,  and  SPEAR, 
KING,  HALE7,  HANSON,  and  PHIL- 
BROOK,  JJ. 

George  E.  Thompson  and  James  D.  Rice, 
both  of  Bangor,  for  plaintiff.  Fellows  & 
Fellows,  of  Bangor,  for  defendant 

PER  CURIAM.  The  declaration  in  this 
case  sets  up  a  contract  on  the  part  of  the  de- 
fendant company  through  its  authorized  agent 
to  furnish  transportation  from  Portland  to 
Bangor  for  17  men  alleged  to  have  been  en- 
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gaged  by  tfie  plaintiff  to  enter  his  employ  on 
some  contract  work  in  the  dty  of  Bangor, 
and  alleges  a  breach  of  the  contract  by  a  re- 
fusal and  failure  of  the  defendant  to  trans- 
port the  m^n,  as  agreed ;  by  reason  of  which 
the  men  did  not  come  to  Bangor,  whereby 
thdr  services  were  lost  to  the  plaintiff  and 
lie  was  obliged  to  secure  other  laborers  to 
take  their  place  to  his  damage  in  the  sum  of 
4500.  The  plaintiff  alleges  that,  in  considera- 
tion of  his  agreement  with  the  station  agent 
in  Bangor,  he  paid  the  money  to  him  for 
the  transportation  of  the  men. 

But  this  allegatloo.  is  entirely  erroneous, 
as  the  plaintiff's  oWn  testimony  tmequivocal- 
ly  shows.  This  allegation  being  negatived, 
we  are  unable  to  discover,  viewing  the  plain- 
tiff's evidence  in  the  most  favorable  light, 
any  adequate  proof  of  a  contract.  The  evi- 
dence shows  no  act  or  promise  on  the  part 
of  the  agent  at  Bangor  which  could  be  re- 
garded as  binding  upon  the  defendant  com- 
pany, as  his  principal 

[1]  The  plaintiff's  contract  is  practically 
stated  in  the  following  answer  made  to  the 
«ourt: 

"I  telepboned  to  the  Maine  Central  agent  at 
Bangor,  Mr.  Benson,  asking  him  i£  he  could  is- 
-sue  transportation,  make  arrangements  to 
transport  these  men.  He  asked  me  what  train 
they  would  come  on,  and  I  said  they  would  come 
■on  the  night  train  from  Portland  to  Bangor; 
that  they  were  in  Portland  now  getting  their 
meals.  He  says,  'I  will  see  what  I  can  do.' 
"Then  I  got  another  telephone  message  from  Mr. 
Benson,  the  Maine  Central  agent,  saying  it  was 
all  right.  He  asked  me  how  manv  men.  Hnd  I 
didn't  knoyr  how  many  exactly  there  were,  and 
I  telephoned  back  to  Portland  to  my  foreman 
who  was  there." 

There  was  no  statement  anywhere  in  the 
'Case  of  what  kind  of  transportation  the  ticket 
agent  at  Bangor  was  to  provide,  whether 
regular  fare,  mileage  books,  or  passes.  Such 
evidence  is  too  vague  for  proof  of  a  contract 

[2]  Assuming  that  the  agent  at  Bangor  did 
And  said  Just  what  the  plaintiff  says,  we 
«till  think  it  was  beyond  the  scope  of  bis 
agency  to  bind  the  defendant  company,  with 
any  such  contract  as  claimed,  without  first 
having  received  for  the  benefit  of  the  compa- 
jiy  the  full  consideration  for  the  transporta- 
tion which  the  company  was  to  furnish,  or 
arranging  for  its  payment  upon  call  for  the 
tickets.  There  is  no  evidence  of  such  ar- 
rangement The  plaintiff,  accordingly,  had  no 
valid  contract  for  the  transportation  of  these 
men  with  the  defendant  company. 

[3]  But  even  upon  the  assumption  that  the 
plaintiff  did  have  a  contract  for  the  trans- 
portation of  these  men  from  Portland  to 
Bangor,  the  evidence  shows  that  the  damages 
claimed  by  the  plaintiff  practically  all  ac- 
crued before  the  contract  which  he  claims, 
was  made  with  the  defendant  company. 
When  he  went  to  Mr.  Benson,  the  ticket  agent 
-In  Bangor,  he  says: 

"I  received  information  that  there  was  a 
crew   of  men  in   Portland  reedy  to  come   to 


Bangor  and  for  me  to  make  transportation  for 
them." 

It  is  evident  from  this  testimony  that  all 
the  expenditure  necessary  to  engage  these 
men  and  bring  them  to  Portland  had  been 
made  prlcnr  to  any  attempted  contract  with 
the  defendant  company  for  transportation. 
If  therefore  the  defendant  was  guilty  of  a 
breach  of  contract  the  damages  could  be  only 
the  difference  between  a  regular  or  mileage 
fare  from  Portland  to  Bangor  and  the  special 
rate  which  the  contract  provided  for.  But 
as  the  contract  as  shown  by  the  plaintUTs 
evidence,  contained  no  specification  as  to 
what  the  rate  of  transportatioa  should  be, 
there  is  no  proof  upon  which  to  found  an 
estimate  of  damages. 

This  alleged  contract  was  consummated  at 
Bangor.  What  occurred  afterward  could 
be  of  no  avalL  Therefore  the  letter  claimed  to 
be  evidence  of  a  contract  cannot  change  the 
actual  transaction  as  related  by  the  plaintiff 

Judgment  for  defendant 


on  Ma,  iR7) 
COLBATH  T.  EVERETT  D.  CLARK  SEED 
CO. 

(Supreme  Judicial  Court  of  Maine.     Oct  22, 
1914.) 

FBAtrps,  Stattitib  of  (I  23*)— Pbommk  to  Ak- 
BWBB  FOB   Another's  Debt— Orioirai.  ob 

COLLATEBAI.  PBOUISE. 

Where  a  seller  of  potatoes  to  K.,  who  bad 
a  contract  to  fnmiah  potatoes  to  defendant,  tel- 
ephoned defendant  that  he  had  been  informed 
that  K.  was  not  good  financially,  and  that  be 
would  not  ship  the  potatoes  nnless  defendant 
would  agree  to  pay  for  them,  and  defendant's 
agent  thereupon  stated  that  he  would  pay  for 
tiiem  if  K.  did  not,  and  the  potatoes  were  then 
shipped  to  defendant,  the  promise  was  an  orig- 
inal one,  and  not  a  collateral  promise  to  an- 
swer for  another's  debt,  required  to  he  in  writ- 
ing by  Rev.  St.  c.  113,  I  1,  par.  2. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {!$  18,  19;   Dec.  Dig.  t  23.»] 

On  Motion  from  Supreme  Judicial  Court 
Aroostook  County,  at  Law. 

Action  by  George  M.  Colbath  against  the 
Everett  D.  Clark  Seed  Company.  Verdict  for 
plaintiff,  and  defendant  moves  to  set  the  ver- 
dict aside.    Motion  overruled. 

Argued  before  SAVAGE,  O.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

James  Archibald,  of  Houlton,  and  W.  T. 
Spear,  of  Ft  Fairfield,  for  plaintiff.  Powers 
&  Guild,  of  Ft  Fairfield,  for  defendant 

PHILBROOK,  J.  The  plaintiff  having  ob- 
tained a  verdict  in  his  favor,  the  defendant 
brings  this  case  before  ns  on  a  general  mo- 
tion to  have  the  verdict  set  aside,  as  being 
against  the  law  and  the  evidence. 

Briefly  stated,  the  contention  between  the 
parties  is  whether  the  defendant  made  an 
original  promise  to  pay  for  potatoes  shipped 
by  the  plainttS  to  the  defendant  and  received 
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by  the  defendant,  or  wbether  tbe  defendant 

merely  made  an  oral  promise  to  answer  for 
the  debt  of  another  which  could  not  be  en- 
forced under  the  provisions  of  R.  S.  a  113,  i 
1,  par.  2. 

It  appears  that  the  defendant  had  a  con- 
tract with  one  Klippel  whereby  the  latter  was 
to  fQmish  a  large  quantity  of  potatoes  to  the 
defendant  The  defendant  claimed  that  it 
had  advanced  money  on  the  contract,  or,  as 
the  defendant  claimed,  it  had  paid  in  advance 
for  nearly  all  the  potatoes  which  Klippel 
might  purchase  and  deliver  to  the  defendant 
It  was  not  claimed  by  either  party  that  Klip- 
pel was  the  agent  of  the  defendant 

In  the  early  part  of  April,  1912,  the  plain- 
tiff telephoned  Fred  M.  Clark,  secretary  and 
treasurer  of  defendant  company,  who  was 
then  at  Ft  Fairfield,  and  this  telephone  mes- 
sage was  the  only  method  employed  in  mak- 
ing the  contract  on  which  plaintiff  now  relies. 
The  testimony  given  by  the  plaintiff  on  direct 
as  to  the  conversation  over  the  telephone  Is 
as  follows: 

"I  told  Mr.  Clark  that  I  had  been  informed 
that  Klippel  was  no  good  financially,  and  I 
could  not  ship  anv  potatoes  on  his  order,  and  I 
could  not  ship  them  unless  he  agreed  to  pay 
for  them.  He  told  me  he  could  not  pay  for 
them  because  he  had  already  paid  Mr.  Klippel. 
I  says:  'Tou  have  not  paid  for  my  potatoes 
and  I  am  not  going  to  ship  them  unless  you 
will  pay  for  them.'  He  says:  'I  have  got  to 
have  tbe  potatoes  and  1  will  pay  for  them  if 
Klippel  don't'  I  says:  'I  have  been  informed 
that  Klippel  is  no  good,  and  I  will  not  ship 
them  unless  you  agree  to  pay  for  tbem.'  And 
he  says :  'All  right ;  I  will  pay  for  the  potatoes 
if  Klippel  don't;  let  the  potatoes  go  forward.' 
I  hung  up  the  receiver  and  shipped  the  potatoes 
and  sent  nim  the  bill  of  lading." 

On  cross-examination  the  plaintiff  stated 
the  substance  of  the  telephone  interview  in 
terms  somewhat  more  favorable  to  bis  con- 
tention, and  said  that  he  charged  the  potatoes 
to  the  defendant  and  sold  them  on  the  credit 
of  the  defendant,  but  the  following  questions 
and  answers  appear  in  the  cross-examination 
of  the  plaintiff: 

"Q.  Didn't  you  ship  these  potatoes  because 
you  understood  Mr.  Clark  to  agree  to  pay  if 
Klippel  didn't? 

"A.  That  is  ju^t  what  I  did;   yes,  sir. 

"Q.  And  that  was  his  agreement? 

"A.  Yes,  sir." 

The  plaintiff  also  gave  these  answers  in  his 
£ross-examiuation : 

"Q.  But  yon  say  Mr.  Clark  did  tell  you  that 
if  Klippel  didn't  pay  he  would? 

"A.  Yes,  sir. 

"Q.  And  you  accepted  that  agreement? 

"A.  Yes,  sir." 

In  a  letter  from  the  plaintiff  to  the  defend- 
ant dated  May  4, 1912,  he  tells  the  defendant: 

"I  had  my  man  on  the  phone  on  same  line 
so  I  have  witness  to  conversation  we  had 
over  the  phone." 

This  Important  witness  was  not  produced 
at  the  trial,  nor  was  his  absence  accounted 
for,  and  although  plaintiff  testified'  that  he 
charged  the  potatoes  to  the  defendant  his 
books  showing  such  charge  were  not  produc- 
ed nor  their  absence  accounted  for. 


Mr.  Clark's  testimcmy  as  to  tbe  telephcne 
interview  varied  materially  from  that  of  the 
plaintiff.     He  states  as  follows: 

"Some  one  on  the  phone  in  Mr.  Klippel's  of- 
fice said:  'My  name  is  Golbath;  and  I  have 
just  sold  a  car  of  potatoes  to  Mr.  Klippel,  and 
I  want  the  shipping  instructions.'  And  I  turn- 
ed to  Mr.  Klippel,  and  be  says:  'Yes;  that  ia 
tbe  car  that  is  to  go  to  Milford.'  And  I  says : 
'The  shipping  instructions,  Mr.  Klippel  says, 
is  to  the  Everett  D.  Clark  Seed  Company,  Mil- 
ford,  Conn.'  And  he  took  it  down;  that  is,  he 
took  the  time  to  take  it  down,  apparently.  And 
he  then  said :  'Now,  Mr.  Clark,  who  is  going 
to  pay  for  these  potatoes?'  And  I  said :  'Our 
dealings  are  entirely  with  Mr.  Klippel;  we 
have  paid  for  these  potatoes,  and  we  are  dealing 
only  with  Mr.  Klippel.'  ^And  I  said,  further: 
'Mr.  Klippel  is  good  for  a  car  of  potatoes,  isn't 
he?'  And  Mr.  Golbath  replied:  Tfes;  I  guess 
he  is  all  right  and  so  are  you  good  for  a  car  of 
potatoes,  aren't  you?'  And  I  replied:  'Yes:  I 
guess  we  are  all  right.'  Colbatb  says :  'That 
is  all  I  want  to  know.'  And  I  requested  that 
the  bill  of  lading  be  gotten  to  me,  so  I   could 

fet  it  on  the  morning  train  the  day  following, 
le  also  said  he  was  going  that  afternoon  away, 
and  he  would  arrange  to  have  it  left  with  the 
station  agent;  and  as  I  came  through,  I  got 
the  bill  of  lading  at  the  Fairmont  station  as  I 
remember  it" 

The  defendant  also  Introduced  two  lettera 
written  by  the  plaintiff  less  tJian  a  month 
after  the  telephone  conversation  transpired 
which  are  as  follows: 

"Easton,  Me.,  4/30,  1912. 
"Everett  B.  Clark  Seed  Co.,  or  Mr.  Clark. 

"Dear  Sire:  I  have  not  received  pay  from  Mr. 
Klippel  for  that  car  seed  ship  you  which  you 
guaranteed  payment  I  have  not  been  home 
since  I  went  South  the  day  I  sold  the  car  pota- 
toes. Wish  you  would  look  after  it  I  need  the 
money.  I  am  at  Bristol,  Ct.  74  8.  Elm  St 
"Yours  truly,  G.  M.  Colbath." 

"Easton,  Me.,  May  4,  1912. 
"The  Everett  B.  Clark  Seed  Co.,  Milford,  Ct 

"Dear  Sirs :  Yours  at  hand,  I  am  surprised 
at  the  stand  you  take  in  regard  to  car  potatoes, 
you  surely  have  not  forget  the  conversation  we 
had  over  the  phone  when  you  were  at  Fort  Fair- 
field. 

"Mr.  Klippel  called  me  wanted  car  seed.  I 
made  him  pnce  he  said  would  see  his  man  and 
let  me  know.  I  called  up  C.  E.  Spencer  and 
asked  him  if  Klippel  was  all  right  he  said  he 
would  not  sell  him  without  the  cash,  but  you 
was  going  to  have  the  potatoes  what  ever  you 
said  was  all  right  I  did  not  have  time  to  arrange 
to  get  pay  of  Mr.  Klippel  before  the  potatoes 
went  forward  because  he  wanted  them  to  go 
that  night  and  I  was  going  on  4  p.  m.  train  that 
night  so  I  called  you  and  told  you  could  not  let 
potatoes  go  with  being  paid  for  for.  You  said 
yon  bad  already  advanced  tbe  money  for  the 
potatoes  but  if  Mr.  Klippel  did  not  pay  for 
them  you  would  so  I  let  the  potatoes  go  and 
billed  them  straight  to  you  and  left  the  bill 
of  laden  and  invoice  with  the  station  agent  at 
Easton  for  yon.  Now  Mr.  Klippel  may  pay 
for  these  potatoes  all  right  when  I  get  homt 
but  if  be  don't  I  shall  expect  you  to,  Just  as  you 
agreed  to  over  the  phone.  I  had  my  man  on 
the  phone  on  same  line  so  I  have  witness  to 
conversation  we  had  over  the  phon&  Will  be 
home  last  of  next  week. 

"Yours  truly,  G.  M.  Colbath." 

We  have  endeavored  to  fairly  state  tbe 
substance  of  the  evldeuce  relating  to  tbe  con- 
tract adduced  by  each  party  to  this  suit  Up- 
on this  evidence  the  defendant  says  that  It 
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has  not  made  any  promise  which  can  be  en- 
forced against  It ;  that  such  promise  as  it  did 
make  was  not  original,  but  collateral  and 
within  the  statute  of  frauds.  The  plaintiS 
says  otherwise. 

The  case  presents  an  interesting  field  for 
research.  At  the  outset  we  must  observe  that 
the  potatoes  were  not  delivered  to  Klippel, 
but  were  delivered  to  the  defendant  at  Mil- 
ford,  Conn.,  in  accordance  with  shipping  in- 
structions given  the  plaintUf  by  defendant's 
agent,  and  presumably  the  defendant  received 
the  benefit  of  such  delivery.  The  benefit  thus 
accruing,  as  to  its  legal  eftect  upon  the  prom- 
ise, has  furnished  much  discussion  in  many 
cases,  and  the  difference  in  opinion  between 
such  learned  Jurists  as  Chief  Justice  Shaw  of 
Massachusetts  and  Chancellor  Kent  of  New 
York  is  interesting  and  marked.  For  an  ex- 
haustive and  able  discussion  of  this  question 
see  Hurst  Hardware  Co.  t.  Goodman,  68  W. 
Va.  462,  69  S.  E.  898,  32  K  B.  A.  (N.  S.)  598, 
Ann.  Cas.  1912B,  218.  It  is  also  noteworthy 
ttiat  not  only  has  the  New  York  court  now 
substantially  adopted  the  views  of  the  Massa- 
chusetts court,  but  the  latter  have  been  adopt- 
ed by  the  federal  court.  Emerson  v.  Slater, 
22  How.  ?8,  16  U  Ed.  360;  Davis  v.  Patrick, 
141  U.  S.  479,  12  Sup.  GL  68,  35  li.  Ed.  826. 
The  rule  as  it  appears  in  Emerson  t.  Slater 
is: 

"Whenever  the  main  purpose  and  object  of  the 
promisor  is  not  to  answer  for  another,  bat  to 
subserve  some  pecuniary  or  business  purpose  of 
his  own,  involving  either  a  benefit  to  himself, 
or  damages  to  the  other  contracting  party,  his 
promise  is  not  within  the  statute,  although  it 
may  be  in  form  a  promise  to  pay  the  debt  of  an- 
other, and  although  the  performance  of  it  may 
incidentally  have  the  effect  of  extinguishing 
that  UabiUty." 

"When  a  l>enefit,  legal  or  pecuniary,  to  the 
promisor  is  the  inducement  for  a  promise  of  in- 
demnity, such  promise  is  not  within  the  statute 
of  frauds  as  being  a  special  promise  to  answer 
for  the  debt  or  default  of  another,  but  is  an 
original  promise  binding  upon  the  promisor." 
McCormack  v.  Boylan,  83  Conn.  686,  78  Atl. 
335,  Ann.  Cas.  19i2A,  882. 

If  there  were  no  element  of  benefit  to  the 
defendant  in  this  case,  we  should  be  of  opin- 
ion that  the  plaintiff  had  only  proved  a  prom- 
ise wtilch  was  within  the  statute  of  frauds, 
but  that  element  of  benefit  being  so'  plainly 
apparent,  under  the  authorities  cited,  we 
must  hold  otherwise. 

Motion  overruled. 


(112  He.  282) 
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(Supreme  Judicial  Court  of  Maine.     Oct  22, 
1914.) 

1.   ASBAUTT  AND  BatTEBT   (§  SB*)— StTllTICIBN- 
CT  or  EVIDENCK— EXCKBSIVI  FOBCE. 

In  an  action  for  assault  and  battery  against 
a  deputy  sheriff,  who  sought  to  justify  his  con- 
duct on  the  ground  that  he  was  making  a  lesal 
arrest,  evidence  held  to  show  that  excessive 
force  was  used. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  51 ;   Dec  Dig.  |  35.*] 


2.  Arrest    li   63*)— AuTHOBirr   to    Abbest 
Without  Warbant. 

An  officer  may  not  arrest  for  a  misdemean- 
or without  a  warrant  on  information  or  suspi- 
cion, unless  the  misdemeanor  was  actually  com- 
mitted in  his  presence;  and  hence  an  arrest 
was  not  justifiable,  though  the  officer  suspected 
that  the  person  arrested  had  intoxicating  liquors 
in  his  suit  case,  in  violation  of  the  law  pro- 
hibiting the  illegal  manufacture,  transportation, 
and  sale  of  such  liquors. 

[Ed.  Note. — For' other  cases,  see  Arrest,  Cent. 
Dig.  f{  145-156;    Dec.  Dig.  i  63.*] 

3.  Evidence    (5    130*)— Relevancy— Exclu- 
sion AS  Res  INTEB  Alios  Acta. 

In  an  action  against  a  deputy  sheriff  for 
assaulting  a  person  whom  he  suspected  of  car- 
rying intoxicating  liquor  in  his  suit  case,  evi> 
dence  as  to  the  trouble  which  the  officers  had 
been  having  with  those  illegally  transporting 
liquor  in  suit  cases  and  hand  bags,  and  that 
they  had  previously  made  seizures  of  liquor 
illegally  transported  in  that  way,  was  properly 
excluded,  where  there  was  no  attempt  to  con- 
nect such  acts  with  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  403;    Dec.  Dig.  {  130.*]     " 

4.  Intoxicatino  Liquobb  (I  249*)— Search- 
es AND  Seizures— Necsssitt  or  Wabbant. 

That  the  circumstances  were  such  as  to 
cause  an  ordinarily  prudent  officer,  in  the  exer- 
cise of  bis  official  duties,  to  believe  that  plain- 
tiff had  intoxicating  liquor  in  his  suit  case  for 
unlawful  purposes,  did  not  justify  the  officer 
in  making  a  search  of  the  suit  case  and  using 
the  force  reasonably  necessary  for  that  purpose, 
since,  while  the  statute  authorizes  an  officer  to 
seize  intoxicating  liquors  illegally  kept  without  - 
a  warrant  no  search  without  a  warrant  is  au- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idguors,  Cent  Dig.  |i  376-385;  Dec.  Dig.  1 
249.*] 

5.  ASSATTLT     AND     BaTTXBT      (g     10*)— ARREST 

Without  Wabbant— Pbovocation, 

Where  a  deputy  sheriff  without  a  warrant 
assaulted  or  arrested  plaintiff  for  the  purpose 
of  ascertaining  whether  he  was  transporting  in- 
toxicating liquor  in  his  suit  case,  the  court  prop- 
erly refused  to  charge  that  if  plaintiff,  for  the 
purpose  of  misleading  the  officer,  deliberately 
created  circumstances  arousing  the  suspicion 
of  the  officer,  intending  to  get  the  officer  into 
trouble,  and  if  the  officer  was  thereby  misled 
and  became  suspicious  that  a  crime  was  I>eing 
or  had  been  committed,  and  under  those  circum- 
stances committed  the  assault  complained  of,  the 
plaintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §{  6-8;    Dec.  Dig.  |  10.*J 

Exceptions  and  Motion  from  Superior 
Court,  Cumberland  County,  at  Iaw. 

Action  by  Ilnwood  Cafflnl  against  George 
E.  Hermann.  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions  and  moves  for  a 
new  trial.    Motion  and  exceptions  overruled. 

Argued  before  SAVAGE,  O.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and 
PHILBROOK,  JJ, 

Charles  G.  Eeene,  Jacob  H.  Berman,  and 
Bernard  A.  Bove,  all  of  Portland,  for  plain- 
tiff. Hinckley  &  Hinckley,  of  Portland,  for 
defendant 

PHILBROOK,  3.  Action  to  recover  dam- 
ages for  assault  and  battery,  in  which  the 
plaintiff  recovered  a  verdict  of  $200.    The 


•For  other  cases  see  tame  topic  and  eecUoa  NUHBBB  in  Dec.  Die  *  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indexes 
91A.-64 
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defendant  presents  exceptions  ana  tne  ca»- 
tomary  motion  to  have  tbe  verdict  set  aside 
and  new  trial  ordered. 

[1]  Tbe  plaintiff  is  an  Italian,  who  bad 
been  In  tbls  country  fonr  or  five  years,  em- 
ployed as  a  laborer,  and  bad  acquired  only 
a  limited  knowledge  of  our  language.  On 
tbe  16tb  of  Augnat,  1013,  he  took  an  electric 
car  at  Old  Orcbard  abont  8:45  in  the  evening 
and  came  to  Portland,  bringing  in  his  band 
a  dress  suit  case  containing  his  wearing  ap- 
parel. He  arrived  in  Portland  about  quarter 
past  10,  and,  according  to  bis  testimony, 
soon  after  leaving  tbe  car  be  was  accosted 
by  tbe  defendant,  who,  although  a  deputy 
sheriff,  was  not  in  uniform,  and  who  seized 
the  plaintiff's  salt  case,  attempting  to  take 
It  from  blm.  The  plaintiff  testified  that  be 
thought  it  was  an  attempt  to  steal  his  suit 
case  and  refused  to  give  it  up.  After  some 
struggle  he  says  the  defendant  struck  him 
on  the  hand  four  or  five  times  with  an  in- 
strument whidi  proved  to  be  a  black  jac^. 
He  says  that  he  was  then  seized  by  tbe  de- 
fendant and  another  person  and  that  they 
started  with  him  for  tbe  police  station. 
Thereupon  an  officer  in  uniform  appeared 
and  told  the  plaintiff  that  tbe  persons  who 
had  seized  him  wanted  to  see  what  he  bad 
In  bis  suit  case,  and  then,  the  plaintiff  says, 
be  dropped  bis  suit  case,  and  when  the  de- 
fendant could  not  open  it,  the  plaintiff  open- 
ed it  and  allowed  It  to  be  searched,  nothing 
contraband  being  found.  The  plaintiff  was 
then  permitted  to  go  his  way  and  carry  the 
suit  case  with  him. 

[21  The  defendant  says  that  he  was  a  dep- 
uty sheriff  especially  charged  with  tbe  duty 
of  enforcing  the  law  prohibiting  tbe  illegal 
manufacture,  transportation,  and  sale  of  in- 
toxicating liquor.  He  says  that  tbe  officers 
had  been  having  trouble  with  offenders  who 
brought  liquors  to  Portland  in  suit  cases  and 
hand  bags,  and,  on  the  evening  in  question, 
was  with  his  superior  officer,  the  sheriff  of 
the  county,  on  Federal  street  when  the  plain- 
tiff left  the  car.  He  says  that  either  he  or 
the  sheriff  remarked  "that  fellow  looks  as 
if  he  bad  quite  a  heavy  case,"  and  that  pres- 
ently the  sheriff  said  to  the  defendant,  "Go 
get  him."  He  says  he  stepped  up  to  the 
plaintiff  and  asked  permission  to  look  at  the 
suit  case,  which  was  refused.  He  further 
says  that  tbe  plaintiff  struck  at  him  with  an 
umbrella,  and  that  be  then  said,  "Don't  do 
that,  because  I  am  an  officer ;  all  I  want  to 
see  is  what  yon  have  got  in  that  dress  suit 
case,"  at  the  same  time  throwing  back  his 
coat  and  displaying  his  official  badge.  Nei- 
ther the  defendant  nor  tbe  sheriff  had  any 
warrant  authorizing  the  arrest  of  tbe  plain- 
tiff, or  any  precept  authorizing  any  search 
of  the  person  of  the  plaintiff.  Altbongb  the 
defendant  seeks  to  Justify  his  conduct  on 
the  ground  that  he  was  an  officer  making  a 
legal  arrest  and  using  no  more  force  than 
was  necessary,  the  law  Is  w^  settled  that 


even  an  officer  may  not  arrest  for  a  misde- 
meanor without  a  warrant,  on  informatlop 
or  suspicion,  unless  the  misdemeanor  was 
actually  committed  in  his  presence.  Palmer 
V.  Maine  Central  Railroad  Co.,  92  Me.  399, 
42  AtL  800,  44  I/.  R.  A.  673,  69  Am.  St  Rep. 
613.  Under  tbe  .circumstances  of  this  case 
the  arrest  was  not  Justifiable,  evfen  if  exces- 
sive force  had  not  been  used,  and  it  seems 
plain  that  such  force  was  used.  Tbe  pre- 
siding Judge  was  correct  in  ordering  a  ver- 
dict for  tbe  plaintiff. 

[8]  Testimony  was  offered  by  defendant, 
and  excluded,  relative  to  trouble  which  the 
enforcement  officers  had  been  having  with 
those  who  violated  the  law  by  Illegally  trans- 
porting liquor  In  suit  cases  and  hand  bags ; 
but  as  there  was  no  attempt  to  connect  such 
acts  with  this  plaintiff  th^e  was  no  error  in 
the  ruling.  The  same  was  true  relative  to 
offered  evidence  that  tbe  officers  had  made 
previous  seizures  of  Uqnor  illegally  trans- 
ported in  the  way  Just  referred  to. 

[4,  f]  Tbe  defendant  presented'  three  re- 
quests for  instructions,  all  of  which  the  pre- 
siding Judge  refused  to  give,  except  a's  they 
were  given  In  tbe  charge.  They  were  aa  fol- 
lows: 

"1.  If  you  believe  from  all  the  evidence  that 
the  circumstances  were  such  as  would  have 
caused  an  ordinarily  prudent  officer  in  the  exer- 
cise of  his  official  duties  to  believe  that  tbe 
plaintiff  had  in  bis  dress  suit  case  intoxicating 
liquor  for  onlawful  purposes,  then  the  officer 
would  be  juBti&ed  in  making  a  search  of  tbe 
dress  suit  ca«e  and  using  whatever  force  would 
be  reasonably  necessary  to  accomplish  this  pur- 
pose." 

"2.  If  you  are  satisfied  that  was  not  a  malice 
on  the  part  of  the  defendant,  who,  if  he  com- 
mitted the  acts,  believing  he  was  doing  his  duty, 
then  the  plaintiff  coold  not  recover  punitive 
damages,  but  could  recover  only  the  actual  dam- 
ages  to   himself. 

"3.  If  the  plaintiff,  for  the  purpose  of  mis- 
leading the  defendant,  deliberately  created  cir- 
cumstances to  arouse  the  suspicion  of  the  de- 
fendant; who  was  an  officer  of  the  law,  having 
in  mind  at  the  time  and  intending  thereby  to 
get  tbe  officer  into  trouble,  and  the  officer  by 
these  acts  was  misled  and  became  snspicious 
that  a  crime  or  offense  was  being  committed  or 
had  been  committed  by  the  plaintiff,  and  nnder 
these  circumstances  committed  the  acts  nliegcd. 
then  the  plaintiff  could  not  recover,  because  he 
himself  would  be  to  blame." 

As  to  the  first  request,  it  is  only  necessary 
to  call  attention  to  the  fact  that  the  statute 
authorizes  an  officer  to  "seize"  intoxicating 
liquors  illegally  kept,  without  a  warrant, 
but  not  to  "search"  without  such  precept 

As  to  tne  second,  the  entire  potat  was  cov- 
ered In  the  charge ;  and  as  to  the  third,  it  is 
only  necessary  to  say  that  it  does  not  con- 
tain a  correct  statement  of  law. 

Finally,  as  to  damages.  Correct  instruc- 
tions were  given  both  as  to  actnal  and  ex- 
emplary damages,  and  from  the  evidence 
and  the  instructions  we  think  the  verdict  of 
the  Jury  was  not  so  manifestly  wrong  as  to 
roqulre  us  to  Interfere. 

Motion  and  exceptions  overruled. 
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AIiLBN  T.  INHABITANTS  OT  LUBEO. 

(Snpreme  Judicial  Conrt  of  Main*.     Oct  22, 
1914.) 

Pavtkrb  (IS  89,  S2*>— LuBiUTT  or  Town— 

NonCB— SUFFIOIKNOT. 

Under  Rev.  St  e.  27,  t  45,  providing  that 
ttfwns  shall  pay  expenaea  neceesarily  incorred 
for  the  relief  of  paupers  by  an  inhabitant  not 
liable  for  their  support,  after  notice  and  request 
to  the  overseers^  until  provision  is  made  for 
them,  where  plaintiff,  who  was  financially  un- 
able to  support  his  father  and  mother,  notified 
one  of  the  overseers  of  the  condition  of  his  fa- 
ther and  told  him  that  he  was  unable  to  sup- 
port him  and  that  his  father  knew  this,  and  was 
told  by  the  overseer  that  he  would  gee  what 
could  be  done,  and  after  waiting  some  time 
plaintiff  saw  another  overseer  and  told  him  that 
if  be  did  not  find  some  means  of  removing  and 
supporting  the  father  plaintiff  would  have  to  see 
if  he  could  get  his  pay,  the  notice,  as  a  mat- 
ter «f  law,  contained  all  the  elements  of  infor- 
mation required  by  the  statute,  and  whether 
they  were  so  clearly  and  expressly  stated  as  to 
enable  the  officers  to  understand  them  was  a 
question  for  the  jury,  especially  where  the  far- 
ther, prior  to  the  notice,  had  been  a  pauper  np- 
or  toe  town  for  eight  or  ten  years. 

[Kd.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  li  162-179,  216-237;  J>ec.  Dig.  ft 
39,  62.«] 

On  Motion  from  Supreme  Judicial  Court, 
Washington  Connty,  at  Law. 

Action  by  Richard  M.  Allen  against  tbe 
Inhabitants  of  Lubec.  Verdict  for  plalntlfC, 
and  defendant  moves  for  a  new  trial.  Mo- 
tion overruled. 

Ar^ed  before  SAVAGE,  C.  J.,  and  SPBAB, 
KING,  HALEY,  and  HANSON,  JJ. 

Ifc  D.  Lemond,  of  Eastport,  for  plaintiff. 
J.  H.  Gray,  of  Lnbec,  for  defendant 

SPEAR,  J.  In  this  action  plaintiff  seeks 
to  recover  of  defendant  town,  nnder  the  pro- 
visions of  R.  S.  c.  27,  I  4S,  the  sxmi  of  |213.- 
42,  for  supplies  alleged  to  have  been  fur- 
nished L.  J.  Allen  and  his  wife,  who,  it  Is 
alleged,  stood  In  need  of  immediate  relief, 
and  chargeable  to  defendants.  Tbe  account 
of  plaintiff  covers  a  period  extending  from 
August  22,.  1912,  to  June  28,  1913.  The  Jury 
found  for  the  plaintiff  for  $168.61,  and  the 
case  is  before  the  court  upon  the  usual  mo- 
tion for  a  new  trial.  The  facts  are  as  fol- 
lows: In  June,  1912,  and  prior  thereto,  Lor- 
ing  J.  Allen  and  wife  were  paupers  In  the 
town  of  Lubec,  Mr.  Allen,  being  slclc,  was 
sent  by  tbe  overseers  of  the  poor  of  Lubec, 
June  17,  1912,  to  the  Maine  General  Hos- 
pital at  Portland,  for  treatment  He  return- 
ed August  22,  1912,  and  went  dlrectiy  to  bis 
son's  house,  the  plaintiff,  to  live,  where  his 
wife,  Amanda  Allen,  had  been  stopping  while 
be  was  away.  At.  the  hospital  he  was  treat- 
ed for  piles  and  rupture,  and  for  no  other 
trouble,  and  from  information  gained  from 
the  hospital  superintendent  It  was  claimed 
Mr.  Allen  came  home  a  well  man  and  able 
to  do  light  work;  hrace  the  overseers  of  tbe 
poor  say  they  gave  the  matter  no  farther 


attention,  supposing  him  to  be  able  to  sup- 
port himself  and  In  no  farther  need  of  pau- 
per supplies. 

Tbe  plaintiff  claims,  on  the  contrary,  that 
Loring  J.  Allen  was  not  able  to  support  him- 
self and  wife  and  was  in  need  of  relief,  and 
that  he  (the  plaintiff),  a  son,  was  not  able  to 
support  him,  of  which  be  says  he  notified  tbe 
overseers  of  the  poor  of  Lubec  on  tbe  6tb  of 
September,  1912. 

The  defendant  contends:  (1)  That  Loring 
J.  Allen  when  he  came  from  the  Maine  Gen- 
eral Hospital  on  the  22d  day  of  August,  1912, 
was  able  to  support  himself  and  was  not  In 
need  of  pauper  supplies.  (2)  That  If  he  was 
not  able  to  support  himself  and  stood  In 
need  of  pauper  supplies,  then  his  son,  the 
plaintiff,  was  liable  for  his  support  (3)  Ttiat 
no  notice  or  request  was  made  to  the  over- 
seers of  the  poor  by  the  plaintiff  such  as  is 
contemplated  by  R.  S.  c.  27,  S  46. 

The  presiding  Justice  presented  these  is- 
sues so  clearly  to  the  Jury  that  we  quote  his 
charge  covering  these  points: 

"To  restate  it:  In  order  for  this  plaintiff  to 
recover  in  this  action  lie  must  prove  by  a  fair 
preponderance  of  the  evidence,  first,  that  his  fa- 
ther was  destitute  and  in  need  of  immediate  re- 
lief at  the  time  these  supplies  were  furnished 
right  straight  down  through.  If  he  fails  in  that, 
you  stop  right  there.  If  he  succeeds  in  that  you 
move  to  tlie  next  point — that  he  himself  was  not 
financially  able  to  take  care  of  his  father  and 
mother.  If  you  find  he  was  financially  able, 
that  would  stop  the  case.  If  you  find  he  was 
not,  then  you  move  on,  and  the  next  point  is  the 
question  of  notice.  If  you  find  the  notice  given 
was  snch  as  the  defendants  claim  here,  that  is 
the  end  of  the  case;  plaintiff  cannot  recover. 
On  the  other  hand,  if  you  find  such  a  notice  was 
given  as  the  statute  requires  and  as  the  plaintiff 
testifies  to,  so  they  had  full  notice  of  what  he 
expected,  and  the  condition,  and  everything, 
then  he  would  be  entitled  to  recover  for  his  nec- 
essary expenses,  such  as  you  find  them  to  I)e, 
connected  with  the  relief  of  his  father." 

The  first  two  questions  presented  to  tbe 
Jury  involved  pure  questions  of  fact  Tbe 
Jury  found  against  the  defendants  upon  each 
question.  A  careful  reading  of  the  evidence 
does  not  reveal  any  such  error  on  the  part 
of  the  Jury  as  requires  the  interference  of  the 
court  Tbe  third  contention  may  be  said  to 
have  presented  a  mixed  question  of  law  and 
fact  Tbe  notice  given  by  the  plaintiff  as  tbe 
Jury  found  may  be  stated  substantially  as 
follows: 

*?  notified  them  (ti>e  overseers)  about  the  5th 
of  September,  Mr.  Reynolds,  I  believe.  I  stat- 
ed the  condition  of  my  father,  and  told  him  I 
was  unable  to  support  him,  and  my  father  knew 
I  was.  He  told  me  that  he  would  see  Mr. 
Baker,  another  overseer,  and  see  what  could  l>e 
done.  I  waited  another  week  and  I  had  no  re- 
ply, and  I  sent  and  see  Mr.  Baker,  and  see  what 
could  be  done.  I  waited  another  week  and  I  had 
no  reply,  and  I  went  and  see  Mr.  Baker  and  I 
see  Mr.  Reynolds.  I  told  Mr.  Baker  if  he 
didn't  find  some  means  of  removine  and  sup- 
porting him  I  would  have  to  see  if  I  could  get 
my  pay.  I  never  heard  anything  more,  and  I 
did.    Now  I  am  unable  to." 

This  couTersaUon  was  corroborated  by  his 
wife. 
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As  a  matter  of  law,  we  think  this  notice 
contained  all  the  elements  of  Information 
required  by  the  statute  to  be  given  to  the 
officers  of  the  defendant  town.  Then  arises 
the  question  whether  these  elements  were  so 
clearly  and  expressly  stated  as  to  enable  the 
cheers  to  understand  them.  This,  of  course, 
was  a  question  of  fact  for  the  Jury  under  all 
the  evidence  In  the  case.  It  appears  as  a 
conceded  fact  that  L.  J.  Allen  had  prior  to 
this  notice  been  a  pauper  upon  the  town  of 
Lubec  for  some  eight  or  ten  years.  It  there- 
fore seemed  Incredible  that  the  selectmen  of 
the  town,  with  full  knowledge  of  this  fact, 
would  have  failed  to  fully  understand  the 
full  purport  and  meaning  of  the  above  notice 
given  them  by  the  plaintiff.  While  it  was 
not  logical  nor  comprehensive,  it  yet  must 
have  been  sufficient  to  convey  to  the  town 
officers,  to  two  of  whom  It  was  communicat> 
ed,  at  difterent  times,  that  they  were  re- 
quested to  remove  L.  J.  Allen  and  take  care 
of  him  or  the  plaintiff  would  expect  them  to 
pay  him  for  his  support  after  the  date  of  the 
notice.  At  any  rate  the  jury  found  that  the 
notice  was  sufficient  to  convey  this  informa- 
tion, and  we  are  unable  to  discover  any  good 
reason  for  disturbing  their  verdict  upon  this 
question. 

Motion  overruled. 


(88  Conn.  ttS) 

WAGNEB  V.  MUTUAL  LIPB  INS.  CO.  OF 

NEW  YORK  «t  al. 

(Supreme  Court  of  Errors  of  Connecticut.   Oct 

8,  1914.) 

1.  Husband  and  Wot  (J  43*)— Contracts 
BETWEEN  Husband  and  Wife— Enfobcea- 

BILITT. 

Where  loans  by  a  wife  to  her  husband  and 
an  assignment  of  an  insurance  policy  by  the 
husband  to  the  wife  to  secure  such  loans  were 
made  in  good  faith  and  upon  a  valuable  consid- 
eration, they  will  be  enforced  in  equity ;  the 
terms  of  the  contracts  being  just,  reasonable, 
and  certain. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  228;   Dec.  Dig.  i  43.*] 

2.  Husband  and  Wife  (|  136*)— Rioht  to 
Possession  and  Incouk  of  Wife's  Feb- 
SONAL  Estate. 

Under  the  married  woman's  act  of  1849 
(Laws  1849,  c.  20),  applicable  to  a  liusband  and 
wife  who  were  married  in  1873  and  did  not 
thereafter  avail  themselves  of  the  act  of  1877 
(Laws  1877,  c.  114),  the  husband  was  entitled  to 
the  possession  of  the  wife's  personal  property 
and  the  income  therefrom  not  held  as  her  sole 
and  separate  estate. 
JEd.  Note.— For  other  cases,  see  Husband  and 
fite,  Cent  Dig.  {§  608-511 ;  Dec.  Dig.  §  138. 'J 

3.  Husband  and  Wife  (|  179*)— Wife's  Sep- 
arate Estate  —  Rights  and  Powebs  of 
Wife. 

Under  the  married  woman's  act  of  1849 
(Laws  1849,  c.  20),  personal  property  held  as 
ue  wife's  sole  and  separate  estate  was  hers  to 
do  with  as  she  pleased,  and  she  might  loan  it 
to  her  husband  and  make  any  contract  in  rela- 
tion thereto  that  a  stranger  could  make  with 
his  property. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  (3ent  Dig.  §{  711,  939 ;   Dec.  Dig.  {  179.*J 


Wif 


4.  Husband  and  Wirm  (|  110*)— Wife's  Sbf- 

ABATE  Estate— PaoPEBTY  Consiitutino. 
Where  a  wife  retained  the  possession  and 
control  of  and  collected  the  income  from  her 
personal  property  free  from  the  domination  and 
supervision  of  her  husband,  and  the  husband 
agreed  to  repay  loans  made  to  him  by  the  wife, 
and  treated  moneys  loaned  him  by  her  and  all 
of  her  securities  as  her  sole  and  separate  estate, 
such  property  was  her  sole  and  separate  estate, 
under  the  married  woman's  act  of  1849  (Laws 
1849,  c.  20),  especiaUy  where  the  husband  agreed 
to  and  did  assign  an  insurance  policy  to  secure 
such  loans,  in  reliance  upon  which  agreement 
subsequent  loans  were  made. 

[Kd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  396-407;  Dec.  Dig.  f  110.*I 

6.  Husband  and  Wife   (|  87*)— Contbacts 

BT  Wife— CUAKANTT. 

A  guaranty  by  a  wife  of  a  loan  by  a  third 
person  to  her  husband  was  unenforceable,  where 
the  husband  and  wife  were  married  prior  to 
1877. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {|  346-353,  798 ;  Dec.  Dig.  f 
87.*] 

6.  Husband  and  Wifb  (I  87*)— Contbaots 
by  Wife— Guabanty  ob  Loan. 

Where,  a  husband  having  collected  money 
for  a  third  person,  it  was  agreed  between  him, 
his  wife,  ai^d  the  third  person  that  the  third 
person  would  loan  the  money  to  the  wife,  and 
she  would  loan  it  to  the  husband,  and  all  of 
the  parties  intended  this  as  an  absolute  can- 
cellation of  the  husband's  debt  to  the  third  per- 
son, the  husband's  agreement  to  repay  the  loan 
from  the  wife  was  not  unenforceable  on  the 
ground  that  she  was  a  mere  guarantor  of  bis 
debt  though  the  money  never  left  the  physical 
possession  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  C^nt  Dig.  {|  346-353,  798;  Dec.  Dig.  f 
87.*] 

7.  Appeal  and  Ebbob  (8  173*)— Objeottons 
IN  LowEB  CouBT— Necessity- Pleading. 

In  a  suit  in  the  nature  of  interpleader  to 
determine  the  rights  of  parties  in  the  proceeds 
of  an  insurance  policy  which  plaintiff  claimed 
was  assigned  to  her  as  security  for  a  debt 
where  the  several  items  making  up  the  consid- 
eration for  the  assignment  were  not  disclosed 
until  the  trial,  and  limitations  were  therefore 
not  pleaded,  but  the  claim  that  plaintifTs  debt 
was  barred  by  limitations  was  made  in  the  ar- 
gument on  the  trial,  it  was  available  on  appeaL 
[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  U  1079-1089,  1091-1093. 
1095-1098,  1101-1120;    Dec.  Dig.  i  173.*] 

8.  LnciTATiON  OF  Actions  (S  78*)— Pebsonb 
Babbed  by  Statute. 

Where  a  wife  loaned  her  husband  money 
from  her  sole  and  separate  estate  limitations 
ran  against  the  loan  as  in  the  case  of  a  trans- 
action tietween  strangers. 

[Eld.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {$  399-412;   Dec  Dig.  i 

9.  LiuiTATioN  OF  Actions  (|  148*)— Ac- 
knowledgment oB  New  Pbokise— Giving 
OF  Secubity. 

The  assignment  of  an  insurance  policy  aa 
security  for  a  debt  waive^  the  benefit  of  the 
statute  of  limitations  and  operated  as  an  un- 
equivocal acknowledgment  of  the  existence  of 
the  debt  from  which  the  law  implied  a  promise 
to  pay  the  debt 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i{  697-603;  Dec  Dig.  i 
148.*] 
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10.  ETiDBNcas  (i  410*)— Pabol  Evidknox  to 
Show  Considebation. 

The  consideration  for  the  assignment  of  a 
life  insurance  policy  was  open  to  oral  proof, 
and,  in  determining  whether  it  was  assigned  as 
security  for  a  debt,  the  court  properly  viewed 
the  transaction  in  the  light  of  the  facts  and 
circumstances  nnder  which  it  was  made. 

[Eld.  Note.— For  other  cases,  see  Dridence, 
Cent  Dig.  fi  1912-1928;    Dec.  Dig.  i  419.»J 

11.  lilMITATION     OF     ACTIONS      (|    151*)— N«W 

Pbomise — Giving  of  Note. 

Where  a  husband,  indebted  to  his  wife  on 
loans  aggregating  about  $11,000,  gave  her  notes 
for  11,000  and  $2,000  for  the  purpose  of  ac- 
knowledging the  debt  and  renewing  his  prom- 
ise to  pay  the  several  loans  and  to  prevent 
their  outlawing,  the  giving  of  the  notes  con- 
stituted an  unequivocal  acknowledgment  of  the 
entire  debt,  from  which  the  law  would  imply 
a  promise  to  pay  it 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  614-618,  «20;  Dec  Dig. 
I  151.«i 

12.  exectttobs  and  aoinnistratobs  (|  415*) 
— Settlehknt  of  Insolvent  Estates- 
Waives  OF  Sectjbitt. 

Under  Gen.  St  1902,  {  837,  providing  that 
if  any  creditor,  having  security  for  bis  claim 
against  an  insolvent  estate  npon  any  property 
of  the  estate,  shall  present  bis  daim  to  the 
commissioners  on  the  estate,  they  shall  inquire 
into  the  cash  value  of  the  securi^,  and,  if  they 
allow  such  claim,  the  executor,  administrator, 
or  trustee  shall  notify  the  creditor  of  the 
amount  allowed  and  the  value  reported,  and 
that,  unless  such  creditor  shall  lodge  with  the 
court  a  certificate  of  his  election  to  relingaish 
such  security,  he  shall  be  entitled  to  a  dividend 
from  the  estate  only  upon  the  excess  of  his  claim 
above  the  value  of  the  security,  the  presenta- 
tion of  a  claim  to  the  commissioners,  without 
notice  to  them  of  the  security  held  and  its  al- 
lowance by  them,  was  not  an  election  to  re- 
ceive the  claim  in  that  way  rather  than  from 
the  security,  and  did  not  defeat  the  creditor's 
right  to  the  security  and  to  a  dividend  npon 
the  excess  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Execntiwi 
and  Administrators,  Cent  Dig.  ||  1863-1873; 
Dec.  Dig.  i  415.*] 

Appeal  from  Superior  Court,  New  Haven 
Connty;    Bdwaln  B.  Qager,  Judge. 

Suit  In  the  nature  of  Interpleader  by  Eb- 
tellah  C.  Wagner  against  the  Mnttial  Life  In- 
surance Company  of  New  York  and  others, 
to  determine  the  rights  of  the  respectlTe 
claimants  to  a  sum  of  money  paid  into  court 
by  the  defendant  named  as  the  amount  dne 
from  it  under  a  policy  upon  the  life  of  plain- 
tiff's deceased  husband.  Facts  found  and 
Judgment  rendered  for  plaintiff  for  $9,028, 
and  the  defendant  People's  Bank  Sc  Trust 
Company,  administrator  d.  b.  n.  &  t.  a.  of 
the  decedent,  appeals.    Affirmed. 

S.  Harrison  Wagner  and  plaintiff,  Estel- 
lah  O.  Wagner,  Intermarried  In  1873,  and  did 
not  thereafter  avail  themselves  of  the  mar- 
ried woman's  act  of  1877  (Laws  1877,  c.  114). 
Mr.  Wagner  died  June  17,  1912,  leaving  a 
will  in  which  Mrs.  Wagner  was  named  as 
executrix.  She  qualified  as  such  July  11, 
1912,  and  continued  as  executrix  until  July 
1,  1913,  when  she  resigned,  and  the  People's 
Bank  &  Trust  Company  was  appointed  in  her 


stead  as  administrator  d.  b.  n.  c.  t  a.  From 
1900  to  bis  death  in  1912,  Mr.  Wagner  had 
a  policy  of  insoianoe  on  bis  life  in  the  Equi- 
table Life  Assurance  Society  and  one  in  the 
Mutual  Life  Insurance  Company. 

In  January,  1900,  Mrs.  Wagner  received  by 
distribution  from  her  father's  estate  one- 
third  of  a  $1,500  debt  owed  by  Mr.  Wagner ; 
the  other  two-thirds  were  inherited  by  her 
brothers,  who  gave  the  same  to  her.  Mr. 
Wagner  did  not  pay  over  this  sum  to  Mrs. 
Wagner,  but  they  agreed  that  Mr.  Wagner 
shonld  hold  it  as  a  loan  from  her,  which  he 
promised  to  repay,  with  Interest 

About  March  1,  1901,  Mr.  Wagner  collected 
$14200  due  Mrs.  Wagner  for  a  tort  injury  to 
her  person,  and  thereafter  Mr.  Wagner  bor- 
rowed this  sum  of  Mrs.  Wagner  upon  his 
promise  to  repay  the  same,  with  interest 
It  did  not  appear  that  he  ever  paid  over 
this  sum  so  collected  to  his  wife,  but  he  al- 
ways held  and  treated  and  acknowledged  It 
to  be  her  sole  and  separate  estate. 

Prior  to  December  1,  1904,  there  was  de- 
livered to  Mrs.  Wagner  stock  to  the  amount 
of  $2,500  as  a  gift  to  her.  This  was  sold  and 
reinvested  by  her.  These  Investments  were 
In  part  sold,  and  the  proceeds,  $1,600,  loaned 
by  Mrs.  Wagner  to  her  husband  upon  his 
promise  to  repay  the  same,  with  interest. 
Mr.  and  Mrs.  Wagner  and  the  donor  recog- 
nized that  this  gift  became  her  sole  and 
separate  estate. 

Mr.  Wagner  collected  for  a  Mrs.  Tbusley 
$2,000,  and  Mrs.  Tousley  agreed  to  loan  this 
sum  to  Mrs.  Wagner  October  1,  1905,  and 
Mrs.  Wagner  in  turn  loaned  it  to  Mr.  Wag- 
ner. This  sum  was  not  in  fact  paid  over  to 
either  Mrs.  Tousley  or  to  Mrs.  Wagner,  but 
all  the  parties  Intended  this  as  a  loan  from 
Mrs.  Tousley  to  Mrs.  Wagner,  and  then  from 
Mrs.  Wagner  to  Mr.  Wagner,  and  a  cancella- 
tion of  the  debt  of  Mr.  Wagner  to  Mrs. 
Tousley. 

Mrs.  Wagner  sold  11  shares  of  New  Haven 
Water  Company  stock.  Inherited  from  her 
father,  and  from  the  proceeds  loaned  Mr. 
Wagner  $1,000.  Mrs.  Wagner  borrowed  upon 
the  stock  inherited  from  her  father  $450,  and 
loaned  the  same  to  Mr.  Wagner. 

Mr.  Wagner  always  recognized  these  sev- 
eral loans  as  debts  owed  by  him  to  his  wife. 
Mr.  Wagner  always  treated  the  moneys  loan- 
ed him  and  Mrs.  Wagner's  stocks  and  bonds 
as  her  sole  and  separate  estate.  He  never 
took  or  claimed  the  income  from  her  invest- 
ments. She  collected  the  income  and  bad 
entire  control  of  them. 

Shortly  after  the  first  loan,  Mr.  Wagner 
agreed  with  Mrs.  Wagner  to  assign  to  her 
$25,000  of  insurance  upon  his  life  to  secure 
the  payment  of  the  loan  made  and  those  that 
might  thereafter  be  made,  with  interest 
And  Mrs.  Wagner  made  the  loans  subsequent 
to  the  first  loan  in  reliance  upon  said  agree- 
ment.   In  pursuance  of  said  agreement  Mr. 
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Wagner  assigned  to  Mrs.  Wagner,  In  Jann- 
Ary,  1912,  the  Equitable  policy,  the  proceeds 
of  which  she  collected  and  credited  upon  her 
claim,  and  on  March  20,  1912,  the  Mutual 
Life  policy,  the  proceeds  of  which  form  the 
subject  of  this  action.  These  assignments 
were  made  in  acknowledgment  of  these  loans 
and  in  recognition  of  them  as  an  existing 
claim  and  to  carry  into  effect  his  said  prom- 
ises to  secure  the  loans,  with  interest  There- 
after, in  May  and  June,  1912,  Mrs.  Wagner 
paid  premiums  due  on  said  policies,  amount- 
ing to  $658.41.  The  consideration  for  the 
assignments  were  these  loans,  with  Interest 
to  December  9,  1913,  aggregating  $11,900. 
Mr.  and  Mrs.  Wagner  believed  at  this  time 
Mr.  Wagner  was  solvent,  and  did  not  make 
the  assignments  in  fraud  of  his  creditors  nor 
In  view  of  his  insolvency. 

Od  March  16,  1910,  Mr.  Wagner  gave  to 
Mrs.  Wagner  his  demand  note  for  $2,000, 
and  on  March  15,  1912,  his  demand  note  for 
$1,000.  These  notes  were  not  given  In  dis- 
cbarge of  the  entire  debt,  but  for  the  pur- 
pose of  acknowledging  the  debt  to  her  and  of 
renewing  his  promise  to  pay  the  several  loans 
and  to  prevent  their  outlawing.  Mrs.  Wag- 
ner, as  executrix,  represented  said  estate  as 
Insolvent  under  advice  of  counsel,  but  did  not 
know  at  the  time  the  estate  was  In  fact 
insolvent  The  estate  consists  of  many  se- 
curities of  uncertain  value,  and  It  cannot  be 
now  found  that  the  estate  Is  in  fact  insolvent, 
although  highly  probable  that  Mr.  Wagner 
was  in  fact  Insolvent  on  March  29,  1912,  the 
date  of  the  assignment  of  the  Mutual  Life 
policy. 

Harrison  Hewitt,  of  New  Haven,  for  ap- 
pellant George  M.  Wallace  and  George  E. 
Beers,  both  of  New  Haven,  for  appellee. 

WHBELER,  J.  (after  stating  the  facts  as 
above).  The  reasons  of  appeal  based  upon 
the  exceptions  to  the  finding  are  not  In  due 
form.  PracUce  Book  1808,  p.  268,  §  9.  The 
record  satisfies  us  that  neither  of  the  several 
exceptions  (If  made  in  accordance  with  our 
prescribed  method)  would  have  furnished 
valid  ground  of  appeal. 

The  first  and  second  reasons  of  appeal 
raise  the  point  that  all  of  these  contracts  of 
loan  and  the  assignment  were  Invalid,  since 
Mr.  and  Mrs.  Wagner  were  married  prior  to 
1877. 

The  third  reason  of  appeal  is  that  Mr. 
Wagner's  agreement  to  pay  Mrs.  Wagner  in- 
terest on  her  loans  was  without  considera- 
tion, since  he  was  entitled  to  the  Income  of 
her  personal  property. 

The  seventh  reason  of  appeal  Is  that  Mr. 
Wagner  had  not  abandoned  his  marital  rights 
as  to  the  several  items  of  property  of  Mrs. 
Wagner  loaned  to  him,  so  as  to  constitute 
them  her  sole  and  separate  estate. 

The  eighth  and  ninth  reasons  of  appeal  are 
Intended  to  be  Identical  with  the  seventh, 
with  special  application  to  the  loan  of  moneys 
received  from  Mrs.  Wagner's  father's  estate 


and  to  the  loan  of  the  moneys  received  by 
Mr.  Wagner  for  the  tort  Injury  to  Mrs.  Wag- 
ner. 

[1]  The  several  loans  and  the  conveyance 
assigning  the  policy  of  Insurance  were  made 
in  good  faith,  upon  a  valuable  consideration, 
and  must,  in  this  equitable  action,  be  en- 
forced, since  the  terms  of  the  contracts  are 
Just,  reasonable,  and  certain.  Boland  t. 
O'Nell,  72  Conn.  217,  44  AtL  15;  Brown  v. 
raark,  80  Cionn.  419,  68  Atl.  1001 ;  Clarke  v. 
Black,  78  Conn.  467,  62  AtL  767 ;  Corr's  Ap- 
peal, 62  Conn.  403,  26  AtL  473;  Haussman 
V.  Bumham,  69  C!onn.  117.  22  AtL  1066,  21 
Am.  St  Bep.  74. 

[2,  3]  Under  the  statute  of  1849  (Laws  1849, 
c  20),  applicable  to  Mr.  and  Mrs.  Wagner,  Mr. 
Wagner  was  entitled  to  the  possession  of  all  of 
her  personal  property  and  the  Income  there- 
from not  held  as  her  sole  and  separate  es- 
tate. Personal  property  held  to  her  sole  and 
separate  estatei  was  hers  to  do  with  as  she 
pleased;  she  might  loan  It  to  her  husband 
and  make  any  contract  in  relation  to  it  that 
a  stranger  could  make  with  his  property. 
Comstock's  Appeal,  56  Conn.  214,  220,  10  Atl. 
559;  Imlay  v.  Huntington,  20  Conn.  146. 

[4]  From  the  finding  It  appears  that  Mrs. 
Wagner  always  retained  the  possession  and 
control  of,  and  collected  the  Income  from, 
her  pers<NiaI  property,  free  from  the  domina- 
tion and  supervision  of  her  husband,  and 
that,  as  to  the  proceeds  of  the  securities 
sold  and  loaned  him  and  all  oilier  loans 
made,  be  agreed  to  repay  the  same,  with  In- 
terest It  is  also  found  that  Mr.  Wagner  al- 
ways treated  the  moneys  loaned  him  by  Mrs. 
Wagner,  and  all  of  her  securities,  as  her 
sole  and  separate  estate.  The  finding  makes 
this  property  her  sole  and  separate  estate. 
It  also  appears  from  the  finding  that  shortly 
after  the  first  loan  Mr.  Wagner  agreed  to 
assign  to  Mrs.  Wagner  $25,000  of  life  insur- 
ance to  secure  to  her  the  payment  of  the  loan 
made  and  others  whidi  might  be  made,  with 
Interest  And  the  loans  subsequently  made 
were  in  reliance  upon  such  agreement,  and 
the  assignments  of  policies  thereafter  made 
were  in  fulfillment  of  this  agreement  These 
acts  completely  divested  the  husband  of  all 
marital  control  of  these  items  of  her  prop- 
erty, and,  if  they  were  not  already  the  sole 
and  separate  property  of  the  wife,  made  them 
such.  BidweU  v.  Beckwlth,  86  Conn.  463. 
469,  85  AtL  682. 

The  finding  spedfically  negatives  reasons 
of  appeal  3  and  5  that  these  loans  and  the 
assignment  were  In  fraud  of  creditors  and 
void  as  to  them. 

[1,6]  The  sixth  reason  of  appeal  Is  that 
Mrs.  Wagner  was  a  mere  guarantor  of  a  loan 
by  Mrs.  Tousley  to  Mr.  Wagner.  If  Mrs. 
Wagner  was  a  mere  guarantor,  the  sum  so 
guaranteed  could  not  be  Included  in  the  con- 
sideration for  the  assignments,  for  the  rea- 
son that  the  contract  of  guaranty  would  be 
unenforceable,  since  Mr.  and  Mrs.  Wagner 
were  nuirried  prior  to  April  20,  1877.    Free- 
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m&n's  Appeal,  68  Conn.  533,  539,  3T  AtL  420, 
37  Lu  R.  A.  452,  67  Am.  St  Bep.  112;  Nation- 
al Bank  v.  Smith,  43  Conn.  327. 

The  finding  negatives  the  claim  that  the 
transaction  was  one  of  guaranty.  It  recites 
that  Mr.  Wagner  had  In  his  possession  $2,- 
000  collected  by  him  and  belonging  to  Mrs. 
Xonsley,  and  that-  Mrs.  Tousley  agreed  to 
loan  and  did  loan  this  sum  to  Mrs.  Wagner, 
and  she  in  turn  loaned  it  to  Mr.  Wagner. 
The  12,000  was  not  in  fact  paid  over  to  Mrs. 
Toosley,  or  by  her  paid  over  to  Mrs.  Wagner, 
or  by  Mrs.  Wagner  paid  over  to  Mr.  Wagner. 
All  the  parties  Intended  this  as  a  loan  to  Mrs. 
Wagner  and  an  absolute  cancellation  of  the 
debt  of  Mr.  Wagner  to  Mrs.  Tousley. 

We  think  the  finding  Is  controlling,  and  it 
follows,  as  a  necessary  conclusion  from  the 
snbordlnate  facts  found,  that  Mrs.  Wagner 
loaned  Mr.  Wagner  tbe  $2,000,  and  was 
not  a  mere  guarantor  of  his  debt  Nor  do 
we  think  the  fact  that  this  sum  remained  in 
the  physical  possession  of  Mr.  Wagner,  as  a 
matter  of  law,  deprives  the  transaction  of  the 
effect  intended  by  the  parties. 

(7-t]  Reasons  of  appeal  10,  and  a  part  of  9, 
are  that  all  claims  accruing  prior  to  July 
1,  1906,  are  wltbln  the  statute  of  limitations, 
and  that  the  assignment  of  the  policy  of  In- 
surance did  not  constitute  a  new  promise 
under  General  Statutes,  f  707,  taking  the 
claims  out  of  the  statute.  The  statute  was 
not  pleaded,  and  could  not  have  been,  since 
the  several  Items  making  up  the  consideration 
for  the  assignment  of  the  policy  waa  not 
disclosed  until  the  trial.  This  claim  was 
made  In  the  argument  In  the  trial  below,  and 
lience  is  available  on  appeaL  Since  Mrs. 
Wagner  loaned  these  several  sums  for  her 
sole  and  separate  estate,  the  statute  runs 
against  her,  as  In  the  case  of  a  transaction 
between  strangers. 

This  is  an  equitable  action  of  interpleader 
to  determine  the  ownership  of  the  proceeds 
of  an  Insurance  policy  which  the  court  finds 
was  assigned  as  secnrity  for  the  payment  of 
certain  debts  owed  the  plaintiff  by  the  as- 
sured. At  the  time  of  the  assignment  onless 
there  had  previously  been  a  new  promise  to 
.jay,  these  debts  were  barred.  Though  the 
d^ts  were  then  barred,  that  defense  conld 
not  be  made  subsequent  to  the  assignment 
of  the  policy  to  secure  their  payment  Tbe 
giving  at  security  for  a  debt  barred  by  the 
statute  of  limitations  waives  the  benefit  of 
tbe  statute  and  operates  as  an  unequivocal 
a<A3iowledgment  of  tbe  existence  of  the  debt 
f  rem  which  the  law  Implies  a  promise  to  pay 
tliedebt 

It  is  an  acknowledgment  of  liability  as  sig- 
nificant as  a  part  payment  of  the  debt ;  both 
acts  are  alike  in  character,  and  equally  un- 
equlTocaL  Merrills  v.  Swift  18  Conn.  267, 
209,  46  Am.  Dea  816;  Smith  t.  Byan,  66 
N.  Y.  852,  364,  23  Am.  Rep.  60;  Insurance 
COb  V.  Dunscomb,  108  Tenn.  724,  729,  60  S. 
W.  346,  68  Ia  B.  A.  694,  91  Am.  St  Bep.  769: 
Pollock  V.  Smith,  107  Ky.  509 ;»   Conway  v. 


>  M  s.  W.  740. 


Caswell,  121  Oa.  iU,  48  S.  B.  956,  2  Ann. 
Cas.  269;  Balch  v.  Onion,  4  Cush.  (Mass.) 
569;  Begne  v.  St  Marc,  47  La.  Ann.  1151, 
17  South.  700;  26  Cya  1343. 

(10),  The  trial  court  properly  viewed  the 
transaction  of  the  assignment  in  tbe  light  of 
the  facts  and  circumstances  under  which  It 
was  made.  Tbe  consideration  for  the  as- 
signment was  open  to  oral  proof.  It  very 
plainly  Involved,  as  the  court  has  found,  a 
recognition  of  these  several  loans  as  present 
obligations,  and  constituted  an  agreement 
that  the  policy  of  insurance  should  stand  as 
security  for  their  payment,  with  Interest  in 
accordance  with  tbe  original  agreement  In 
reliance  upon  which  all  but  the  first  of  these 
loans  had  been  made.  Tbe  assignment  was 
a  promise  to  pay  these  loans  by  providing 
the  means  for  so  doing. 

[11]  The  giving  of  the  notes  were  also  un- 
equivocal acknowledgments  of  the  entire 
debt  from  which  the  law  would  imply  a 
promise  to  pay  them. 

[12]  Reason  of  appeal  11  Is  that  the  pres- 
entation by  Mrs.  Wagner  of  her  claim  to 
the  commissioners  on  the  insolvent  estate  of 
Mr.  Wagner,  without  notice  to  them  of  the 
security  held  by  her  as  security  for  her  claim 
and  Its  allowance,  was  an  election  by  her  to 
receive  her  dalm  In  that  way  rather  than 
from  the  security  of  this  policy  assigned  to 
her. 

Tbe  procedure  for  a  credltoir  of  an  Insol- 
vent estate,  who  has  security  for  his  claim. 
Is  that  prescribed  by  General  Statutes,  §  837. 
It  Is  his  duty  to  present  his  claim  to  tbe  com- 
missioners and  notify  them  of  his  security 
and  their  duty  to  allow  or  disallow  the  claim 
and  find  the  value  of  the  security  and  re- 
pori  the  same  to  tlie  court  of  probate,  and 
It  they  allow  such  claim  it  becomes  the  duty 
of  the  executor,  administrator,  or  trustee 
to  notify  the  creditor  of  the  claim  allowed 
and  the  value  of  the  security  found.  And, 
unless  within  15  days  after  such  notice  he 
relinquishes  such  security,  he  shall  be  en- 
titled only  to  a  dividend  upon  the  excess  of 
his  claim  above  tbe  value  of  his  security. 
The  statute  does  not  in  terms  prescribe  the 
procedure  in  case  he  falls  to  notify  the  com- 
missioners of  bis  security  and  falls  to  make 
the  election  prescribed.  It  does  not  provide 
that  the  presentation  of  his  claim  is  a  waiver 
of  his  security. 

In  the  alwence  of  a  contrary  statutory 
procedure,  one  who  holds  security  for  hla 
debt  may  pursue  his  remedy  on  the  debt 
and  on  tbe  security  at  tbe  same  time.  He 
will  not  be  permitted  In  any  case  to  obtain 
more  than  his  debt  If  a  dividend  be  paid 
him,  the  payment  is  applied  on  the  debt,  and 
the  security  is  available  only  for  the  balance 
of  the  debt  If  the  dividend  satisfy  the 
debt  the  security  is  discharged.  If  the  se- 
curity be  first  applied  to  the  debt,  the  divi- 
dend will  be  allowed  only  upon  the  part  of 
the  debt  unsatisfied.  Flndlay  v.  Hosmer,  2 
Conn.  350,  353;  Peck  v.  Harrison,  23  Conn. 
118, 122 ;  Lawrence  t.  Security  Co.,  66  Conn. 
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442,  15  Aa  406,  1  L.  B.  A  342.  If  payment 
be  secured  In  part  by  each  method  the  total 
payments  will  not  be  permitted  to  exceed  the 
debt 

Our  statute  baa,  to  a  certain  extent,  modi- 
fled  these  rules.  Since  the  statute  made  It 
the  duty  of  Mrs.  Wagner  to  give  notice  of 
her  security,  and  unless  she  relinquished  her 
security  to  apply  it  to  her  debt,  and  then  to 
obtain  a  dividend  from  the  estate  upon  the 
excess  of  her  debt,  she  should  not  be  iter- 
mltted,  through  failure  to  comply  with  the 
statute,  to  secure  a  greater  benefit  than  she 
could  obtain  by  a  compliance  with  the  stat- 
ute. So  long  as  the  statute  stands,  we  think 
she  must  apply  the  security  to  her  ^ebt  in 
the  first  instance,  and  then  obtain  a  divi- 
dend from  the  estate  only  upon  the  excess 
of  her  debt  This  remedy,  we  think,  she  was 
entitled  to,  even  though  she  had  given  no 
notice  to  the  commissioners  of  her  security. 

In  this  case  the  security  was  more  than 
sufficient  to  pay  her  debt  and  the  Judgment 
of  the  court  properly  provides  for  the  can- 
cellation of  her  claim,  as  allowed  by  the  com- 
missioners upon  the  payment  from  the  pro- 
ceeds of  the  security  of  the  amount  found 
due  her  by  the  court  The  administrator 
upon  Mr.  Wagner's  estate  has  no  just  cause 
of  complaint  with  the  terms  of  the  decree. 

The  record  does  not  show  that  the  allow- 
ance by  the  commissioners  of  the  plaintiff's 
claim  was  accepted  as  final  by  the  trial 
court;  hence  we  have  no  occasion  to  consid- 
er reason  of  appeal  4.  Moreover,  as  we  un- 
derstand the  finding,  it  tends  to  show  that 
the  court  found  the  amount  of  the  claim  and 
did  not  accept  the  allowance  of  the  commis- 
sioners as  final. 

There  is  no  error.  In  this  opinion  the 
other  Judges  concur. 


(8S  N.  J.  Bq.  E») 

AEMSTBONG  v.  GRIFFIN  et  aL    (No.  S8-4T) 
(Court  o(  Chancery  of  New  Jersey.    Oct.  2,  U14.) 

Covenants  (i  52»)— Cohstbuction— Rkstbio- 

TivB  Covenants. 

Where  a  deed  prohibited  the  grantee,  bis 
heirs  and  assiKns,  at  any  time  before  1003  from 
erecting,  upon  the  land  granted,  buildings  other 
than  of  a  certain  class,  from  building  nearer 
than  five  feet  to  the  street  line,  from  erecting 
two-story  clothes  poles,  and  from  selling  or  man- 
ufacturing liquors  upon  the  premises,  and  other 
deeds  by  the  same  grantor  to  land  in  that  local- 
ity contained  simflar  covenants  which  were 
fdso  limited  to  the  year  1903,  all  of  the  restric- 
tive covenants  stand  alike  and  are  binding  only 
until  the  year  1903,  and  at  the  end  of  such 
time  liquor  might  be  manufactured  or  sold  on 
the  premises. 

[E!d.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  61;  Dec.  Dig.  8  52.*] 

Bill  by  John  Armstrong  against  Joseph 
William  Griffin  and  another.  On  order  to 
show  cause  why  a  temporary  injunction 
should  not  be  continued.    Order  discharged. 

Joseph  Anderson,  of  Jersey  City,  for  com- 
plainant. Robert  Carey,  of  Jersey  City,  for  de- 
fendant Muller.  Joseph  F.  Farmer,  of  Jersey 
City,  for  defendant  Griffin. 


GRIFFIN,  V.  O.  The  material  facts  to 
this  case  are  as  follows:  On  the  23d  of 
November,  1897,  one  Darling  conveyed  to 
Spangenberg  and  wife,  the  immediate  gran- 
tors of  the  defendant  Kathryn  Muller,  cer- 
tain premises  on  West  Side  avenue  In  Jersey 
City  by  deed  containing  the  following  restric- 
tions: 

"That  the  par^  of  the  second  part  tbeir  beirs 
and  assigns,  shall  not  at  any  time  previous  to 
September  1,  1903,  erect  nor  cause,  nor  pro- 
cure, permit  or  snSfer  to  be  erected  upon  the 
said  premises  any  building  other  than  a  store  or 
dwelling  having  a  stone  or  brick  foundation,  and 
having  at  least  two  stories  above  such  founda- 
tion, which  building  shall  not  be  used  for  any 
other  purpose  than  as  a  store  or  dwelling  with- 
in the  time  limited ;  that  no  building  shall  be 
erected  nearer  than  five  feet  to  the  street  line  of 
West  Side  avenue.  No  two  story  clothes  poles 
shall  be  erected  on  the  said  property. 

"It  is  expressly  agreed  that  no  wines,  beers 
nor  liquors  of  any  kind  shall  be  sold  or  mann- 
factnred  upon  the  said  premises." 

Afterwards,  by  deed  dated  the  Ist  of  De- 
cember, 1898,  Darling  conveyed  to  the  com- 
plainant lands  on  Duncan  avenue,  about  25 
feet  west  of  the  rear  line  of  the  Spangen- 
berg lot  which  deed  contained  the  follow- 
ing restrictions: 

"That  the  party  of.  the  second  part,  his  heira 
or  assigns,  shall  not  at  any  time  previous  to 
September  1,  1903,  erect,  or  cause  or  procure, 
permit  or  sufifer  to  be  erected  upon  the  said 
premises,  any  building  other  than  a  store  or 
dwelling  having  a  stone  or  brick  foundation,  and 
having  at  least  two  stories  above  such  founda- 
tion, which  building  shall  not  be  used  for  any 
other  purpose  than  as  a  store  or  dwelling,  with- 
in the  time  above  limited.  That  no  dwelling^ 
shall  be  erected  nearer  than  ten  (lO)  feet  to  the 
street  line.  It  is,  however,  understood  and 
agreed  that  stables  and  bams  may  be  erected 
upon  the  rear  half  of  the  said  premises,  which 
buildings,  shall,  however,  be  used  only  as  sta- 
bles and  bams,  and  shall  be  kept  clean  and  free 
from  nuisance. 

"It  is  expressly  agreed,  that  no  wines,  beers  or 
liquors  of  any  kind  shall  be  sold  or  manufac- 
tured upon  said  premises. 

"No  two-story  clothes  poles  shall  be  erected  oit 
the  said  premises." 

This  deed  was  offered  in  evidence  at  liie 
hearing  on  the  order  to  show  cause  by  con- 
sent 

Mrs.  Muller  leased  the  premises  which  she 
purchased  from  Spangenberg  to  Griffin,  who 
had  a  license  to  sell  liquor  at  another  place 
transferred  by  the  mayor  and  aldermen  of 
Jersey  City  to  permit  the  sale  of  liquor  on 
said  premises,  and  Griffin  was  proceeding 
to  fit  up  the  premises  for  the  sale  of  Ibjuors- 
when  the  complainant  filed  his  bill  to  re- 
strain the  defendants  from  leasing  or  using 
or  permitting  to  be  used,  the  said  premises, 
771  West  Side  avenue  in  Jersey  City,  for  the 
sale  or  manufacture  of  wines,  beers,  or  liq- 
uors, etc.  Upon  filing  said  bill  an  order  to 
show  cause  was  granted,  which  -included  a 
restraint  against  the  defendants  selling  or 
manufacturing  wines,  beers,  or  liquors  of  any 
kind  on  the  premises. 

A  comparison  of  both  sets  of  restrictions 
shows  that  the  third  restriction  in  the  deed 
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ta  the  complainant,  against  the  sale  of  liq- 
uors, Is  the  fourth  restriction  in  the  deed  to 
Spangenberg ;  and  the  third  restriction  in  the 
deed  to  Spangenberg  is  the  fourth  restriction 
In  the  deed  to  the  complainant.  Both  re- 
strictions, however,  are  substantially  the 
same. 

The  defendants  contend  that  all  the  re- 
strictions contained  in  said  deed  expired 
on  September  1,  1903;  whereas,  the  com- 
plainant contends  that  there  are  practically 
fonr  separate  and  independent  restrictions, 
all  disjoined,  the  time  limitation  applying  only 
to  the  first,  namely,  as  to  the  style  of  build- 
ing to  be  erected  on  the  premises,  which  re- 
striction became  inoperative  on  and  after 
September  1,  1913;  the  second,  which  pro- 
hibits the  erection  of  a  building  within  a 
certain  distance  of  the  street  line ;  the  third 
in  the  complainant's  deed  and  the  fourth  In 
the  Spangenberg  deed,  directed  against  the 
sale  and  manufacture  of  liquors;  and  the 
fourth  In  the  complainant's  deed  and  the 
third  In  the  Spangenberg  deed,  which  regu- 
lates the  height  of  the  clothes  poles  which 
might  be  erected.  And  he  must  so  contend, 
because  if  the  time  limitation  is  annexed  to 
any  one  of  the  subsequent  restrictions  it 
must  necessarily  apply  to  all,  for  the  reason 
that  there  is  nothing  in  the  instrument  which 
Indicates  that  the  framer  of  the  restrictions 
intended  that  there  should  be  any  distinction 
made  between  the  second,  third,  and  fourth 
restrictions  as  to  the  period  of  their  exist- 
ence. It  is  therefore  necessary  to  examine 
Into  the  character  of  the  restrictions  to  de- 
termine if  the  second,  third,  or  fourth  re- 
strictions, or  either  of  them,  are  so  related 
to  the  first  that  the  restrictions  would  lack 
utility  after  the  first  became  lnoi)eratiTe. 

In  dealing  with  the  "third  and  fourth  re- 
strictions"  for  the  sake  of  brevity  I  will  re-, 
fer  to  the  fourth  restriction  in  the  Spangen- 
berg deed  as  being  the  "third  restriction," 
and  to  the  third  restriction  in  the  Spangen- 
berg deed  as  being  the  "fourth  restriction," 
thus  making  the  restrictions  conform  in  or- 
der of  sequence  In  the  complainant's  deed. 

The  first,  second,  and  fourth  restrictions 
have  to  do  with  the  building;  the  first  la 
as  to  the  style  of  the  building  to  be  erected 
prior  to  September  1,  1903;  the  second  is 
referable  to  the  location  where  the  building 
mentioned  in  the  first  restriction  may  be 
erected ;  the  fourth  relates  to  the  height 
of  the  clothes  poles  to  be  used  in  connection 
with  the  building  mentioned.  This  must,  of 
necessity,  be  so,  because  after  the  Ist  of  Sep- 
tember, 1903,  the  owner  of  the  premises  was 
not  limited  to  the  erection  of  a  store  or 
dwelling;  he  might  erect  a  factory  build- 
ing extending  the  full  width  of  the  lot; 
he  might  erect  telephone  or  telegraph 
poles  to  any  height  on  the  lot.  It  seems 
unreasonable  to  say  that  after  the  first 
restriction    had    expired    the    draughtsman 


Intended  that  the  second  and  fourth  restric- 
tions as  to  the  building  line  and  the  clothes 
poles  should  stand,  when,  at  the  same  time, 
the  owner  might  cover  the  whole  lot  with  any 
character  of  building  without  restriction. 
If  the  second  and  fourth  restrictions  are  so 
tied  to  the  first  that  they  also  ceased  to  be 
operative  after  September  1,  1903,  then,  to 
my  mind,  a  plain  reading  of  the  four  re- 
strictions indicates  that  all  four  were  to  ex- 
pire on  September  1,  1903.  The  complain- 
ant says  that  the  object  of  the  restric- 
tions was  to  create  a  neighborhood  plan  for 
residence  purposes.  I  am  satisfied  that  this 
is  true;  but  of  what  value  would  such  a 
plan  be  after  the  Ist  of  September,  1903,  If 
any  character  of  lawful  building  which  the 
owner  might  see  fit  to  construct  could  be 
erected  upon  the  land?  The  owner  might 
erect  factories  and  other  buildings  which 
might  be  perfectly  lawful  and  yet  tend  large- 
ly to  depreciate  the  value  of  the  surrounding 
property  which  had  been  developed  on  the 
neighborhood  plan  and  destroy  it  for  resi- 
dential purposes. 

If  the  framer  at  the  restrictions  had  in- 
tended that  any  of  them  should  continue  aft- 
er the  let  day  of  September,  1903,  he  should 
have  so  provided  by  clear  and  unambiguous 
language.  This  he  has  not  done.  On  the 
other  hand,  taking  the  scope  and  purpose  of 
the  restrictions,  it  seems  to  be  clear  that 
they  were  all  to  endure  until  September  1, 
1903.  If  this  interpretation  is  doubtful, 
then  the  restrictions  are  ambiguous.  In 
either  event,  the  result  reached  must  be  the 
same,  namely,  that  the  complainant  is  not 
entitled  to  an  injunction.  Fortesque  v.  Car- 
roU,  76  N.  J.  Bq.  683,  588,  75  AU.  923,  Ann. 
Cas.  1912A,  79  (Court  of  Errors,  1909). 

I  will  advise  an  order  discharging  the 
order  to  show  cause. 

(a  N.  J.  Ba.  610) 

In  re  FRITZ'S   ESTATE.     (No.  2908.) 

(Prerogative  Court  of  New  Jersey.     Sept  25, 
1914.) 

1.  CouBTS  (§  198*)— New'  Jebskt— Orphans' 

COUBT— JDBISDICTION. 

The  orphans'  court  being  a  creature  of  stat- 
ute, invested  with  special  powers  and  jurisdic- 
tion in  derogation  of  the  powers  of  the  courts 
established  by  the  Constitution,  it  can  exercise 
no  powers  beyond  those  authorized  by  statute. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  li  469,  471-475,  478;    Dec.  Dig.  f  198.»] 

2.  Courts  (S  201* )— New   Jebset— Obphars' 

CODBT— JUBISDICTION. 

Where  petitioner,  the  executrix  of  an  es- 
tate which  was  indebted  to  defendant's  testator,  ' 
recovered  in  her  individual  capacity  a  judg- 
ment against  the  estate  of  defendant's  testator, 
the  orphans'  court,  in  which  proceedings  were 
had  to  compel  defendant  to  sell  her  testator's 
land  to  satisfy  execution  on  the  judKment,  is 
without  jurisdiction  to  determine  a  controversy 
between  petitioner  and  defendant  as  to  the  lia- 
bility of  the  estate  of  yrhich  petitioner  was 
executrix,  it  not  appearing  that  such  estate 
was  insolvent;    for  the  orplians'  court  has  no 
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Jniigdiction  over  disputed  claima  save  In  case  of 
insolTent  estates. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  a  86,  87;    Dec  Dig.  |  201.»1 

3.  EXECCTOBS  AND  Administbatobb  (>  464*) — 
EXKOUTION     AOAINBT     ESTATE  —  PbOPEBTY 

Subject  to  Levt. 

Where  an  execution  in  favor  of  the  peti- 
tioner against  the  estate  of  defendant's  testator 
was  returned  unsatisfied,  the  petitioner  may 
compel  a  sale  of  his  lands,  and  cannot  be  requir- 
ed to  seek  satisfaction  out  of  the  proceeds  of  a 
note  held  by  deceased  against  an  estate  of  which 
petitioner  was  executrix;  for  choses  in  action 
are  subject  to  execution  only  when  made  so  by 
statute,  and  there  is  no  statutory  authority  to 
levy  upon  bills  and  notes. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i|  1909-1028; 
Dec.  Dig.  I  454.*] 

4.  Execution  (j|  88*)— Sales— Pbopebtt. 

A  judgment  creditor  can  sell  personalty  or 
realty  at  his  option  on  execution. 

lEH.  Note.— For  other  cases,  see  E<zecntloa, 
Cent.  Dig.  {  183;   Dec.  Dig.  I  88.*] 
B.  Executobs  and  Administbatobs  (|  341*)— 

Patuknt  of  CLADia— Pbofebty  Subject— 

SAI.E  OF  Beal  Estate— Defenses. 

In  a  proceeding  to  compel  the  executrix  of 
a  judgment  debtor  to  sell  land  to  satisfy  an  ex- 
ecution, an  order  of  the  orphans'  court  direct- 
ing a  sale  of  the  realty  is  not  erroneous,  where 
there  was  not  sufficient  personalty  to  satisfy 
the  claim,  because  the  deceased  was  entitled  to 
a  distributive  share  in  an  estate  of  which  the 
Judgment  creditor  was  executrix;  for,  while 
the  pers<»alty  of  a  decedent  is  primarily  lia- 
ble for  his  debts,  a  creditor  is  entitled  to  compel 
sale  of  lands  where  there  is  not  sufficient  per- 
sonalty on  hand  to  satisfy  his  claim. 

[Ed.  Mote.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent.  Dig.  |f  1434-1437; 
Dec.  Dig.  I  341.*] 

Appeal  from  Orphans'  Court,  Pasaalc 
County. 

In  the  matter  of  the  estate  of  Adam  Fritz, 
deceased.  Petition  by  Minnie  B.  Dodd,  for 
the  use  of  Barbara  Thomas,  to  require  Cath- 
erine Fritz,  the  executrix,  to  sell  the  real 
property  to  satisfy  an  execution.  From  an 
order  of  the  orphans'  court  directing  a  sale 
of  the  land,  the  executrix  appeals.  Order 
alHrmed. 

Michael  Dunn,  of  Paterson,  for  appeDant. 
Wayne  Dumont,  of  Paterson,  for  respondent 

LEWIS,  V.  O.  The  appellant,  Catherine 
Trllz,  widow  and  devisee  of  Adam  Fritz,  de- 
ceased, and  sole  executrix  under  his  last 
wUl,  appeals  from  an  order  of  the  orphans' 
court  of  Passaic  county,  made  March  14, 
1912,  requiring  the  executrix  to  sell  certain 
real  estate  to  pay  the  Judgment  of  the  peti- 
tioners therein.  The  petition  sets  forth  that 
on  June  23,  1910,  Minnie  E.  Dodd,  to  and 
for  the  use  of  Barbara  Thomas,  recovered  a 
Judgment  against  the  executrix  of  Adam 
Fritz,  in  the  Passaic  county  circuit  court, 
for  the  sum  of  $763.92;  that  execution  was 
issued  thereon  and  returned  wholly  unsatis- 
fied for  want  of  personal  estate  to  be  levied 
on  and  sold;  that  Adam  Fritz  died  seised 
of  certain  real  estate  therein  described ;  that 


petltlaner  bad  requested  the  executrix  of 
Adam  FritE  to  take  proceedings  to  obtain 
a  sale  of  the  whole  or  a  part  thereof  for 
the  payment  of  said  Judgment,  in  accordance 
with  the  orphans'  court  act,  and  that  she  has 
refused  to  comply  with  sn<ih  request  for  the 
space  of  at  least  one  month  after  being  so 
required,  and  the  orphans'  court  was  asked 
to  make  an  order  for  .the  sale  of  said  lands, 
or  a  part  thereof,  for  the  payment  of  said 
Judgment,  under  section  97  of  the  orphans' 
court  act.  Laws  1898,  p.  715k 

The  answer  of  Gatbetlae  Fritz,  executrix 
as  aforesaid,  practically  confesses  the  facts 
set  forth  in  said  petition,  and  seeks  to  avoid 
the  relief  which  would  necessarily  follow 
thereon,  upon  the  following  grounds: 

That  said  Barbara  Thomas,  one  of  tlie  pe- 
titioners, and  owner  of  the  said  Judgment, 
for  all  practical  purposes,  is  the  survlvlne 
executrix  of  the  last  will  and  testament  of 
Peter  Frits,  deceased,  of  whom  the  said 
Adam  Fritz  was  a  son,  said  Adam  Fritz  In 
his  lifetime  b^ng  also  an  executor  of  the 
said  last  wUl  and  testament  of  Peter  Fritz, 
deceased ;  that  the  estate  of  Peter  Fritz,  de- 
ceased, is  Indebted  to  the  estate  of  Adam 
Fritz,  and  that  If  this  indebtedness  were 
paid  to  the  executrix  of  Adam  Fritz  she 
would  thai  have  in  hand  sufficient  personal 
property  with  which  to  pay  the  Judgment  of 
Barbara  Thomas;  and  upon  these  facts  the 
appellant,  Catherine  Fritz,  not  only  resists 
the  granting  of  the  relief  prayed  for  in  the 
petition,  but,  by  way  of  cross-petition,  she 
attacks  the  answer  and  prays  for  affirma- 
tive relief,  by  asking  the  court  to  make  an 
order  directing  the  said  Barbara  Thomas  to 
file  an  account  of  her  administration  of  the 
estate  of  Peter  FUtz,  and  to  sell  the  real  es- 
tate of  the  said  Peter  Fritz,  for  the  purpose 
of  paying  to  the  executrix  of  Adam  Frits, 
the  appellant,  the  money  so  due  on  said  es- 
tate. To  this  answer  and  cross-petition  the 
respondents  replied  that,  by  virtue  of  a  cer- 
tain writing  under  the  hand  and  seal  of  said 
Barbara  Thomas  and  said  Adam  Fritz,  her 
brother  and  coexecutor,  made  during  his  life- 
time, said  money  so  due  from  the  estate  of 
Peter  Fritz  to  the  estate  of  Adam  Fritz  is 
not  to  be  payable  until  the  death  of  an  in- 
valid sister  of  Barbara  Fritz.  The  Jurisdic- 
tion of  the  orphans'  court  in  this  case  arises 
from  the  obtaining  of  the  Judgment  against 
the  executrix,  Catherine  Fritz. 

(2)  The  Issuing  of  execution  which  re- 
mains unsatisfied  "for  want  of  personal  es- 
tate to  be  levied  on  and  sold." 

(3)  That  there  Is  real  estate. 

(4)  The  neglect  of  the  executrix,  after  no- 
tice to  sell  said  lands. 

The  testimony  taken  before  me  shows  that 
the  estate  of  Peter  Fritz,  deceased,  of  which 
Barbara  Thomas  Is  the  surviving  executrix, 
is  indebted  to  the  estate  of  Adam  Fritz,  de- 
ceased, in  the  sum  of  $1,859.99  on  a  promissoiy 
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note,  dated  October  16,  1908,  payable  30  days 
after  date,  wblch  was  given  by  the  executors 
for  moneys  loaned  and  advanced  by  Adam 
Fritz  to  the  estate  of  Peter  Fritz,  and  which 
was  used  to  buy  out  the  dower  right  of  the 
widow  of  Peter  Fritz,  and  also  to  pay  taxes 
and  Insurance  and  to  make  necessary  re- 
pairs to  maintain  and  keep  the  buildings  on 
the  property  of  Peter  Frits  In  a  tenantable 
condition,  to  prevent  the  estate  from  waste, 
and  the  money  so  advanced  Is  evidenced  by 
this  note ;  that  under  the  will  of  Peter  Fritz 
the  whole  estate  Is  devised  to  the  executors 
therein  named,  to  be  by  them  distributed  as 
therein  mentioned ;  that  it  also  gave  the  ex- 
ecutors full  power  to  sell  and  convey  the 
real  estate;  that  the  said  Adam  Fritz  was 
also  a  devisee  and  legatee  under  said  will; 
that  the  effect  of  the  said  vrill  of  Peter 
Fritz,  In  devising  the  property  to  the  execu- 
tors for  distribution,  was  practically  to  con- 
vert his  property  so  that  it  might  be  treated 
as  tf  It  were  personal  estate;  that  the  said 
Barbara  Thomas  was  requested,  as  surviving 
executrix  of  the  said  Peter  Fritz,  deceased, 
to  file  her  account  and  proceed  to  settle  the 
estate  and  raise  the  necessary  moneys  to 
pay  this  note  of  $1,850.99  due  to  the  estate 
of  Adam  Fritz,  and  to  pay  to  her  the  amount 
of  the  Interest  of  Adam  Fritz  in  the  estate 
of  Peter  Fritz,  as  would  be  shown  In  the 
final  settlement,  thereby  putting  Into  the 
hands  of  Catherine  Fritz,  executrix  of  Adam 
Fritz,  the  money  due  to  the  estate  of  Adam 
Fritz  from  the  estate  of  Peter  Fritz,  to  en- 
able her  to  liquidate  the  said  Judgment. 

[1-3]  It  Is  the  contention  of  the  appellant 
that  both  parties  being  ofiBclals  of  the  court, 
and  representing  different  estates,  and  both 
being  subject  to  the  orders  of  the  court,  and 
It  being  in  the  Interest  of  both  estates  that 
litigation  should  be  avoided  and  expenses 
thereby  saved,  that  It  was  the  duty  and  the 
right  of  the  orphans'  court  to  grant  an  or- 
der against  Barbara  Thomas,  as  executrix 
of  Peter  Fritz,  .to  proceed  and  settle  the 
same,  and  to  sell  the  real  estate  and  there- 
by avoid  further  litigation. 

It  will  be  noted  that  the  Judgrment  obtain- 
ed by  Barbara  Thomas  against  the  estate 
of  her  coexecutor  was  obtained  by  ber  in 
her  Individual  capadty. 

"Oar  statutes  confer  no  authority  on  the  or- 
phaned court  to  try  disputed  claims,  except  in 
the  ease  of  insolvent  estates."  Middleton  t. 
Middleton,  36  N.  J.  Eq.  116,  and  cases  there 
cited. 

It  (the  orphans'  court)  "being  a  court  created 
by  statute  and  invested  with  special  powers  and 
jurisdiction  in  derogation  of  the  powers  of  the 
courts  established  by  the  CJonstitution,  it  viust 
•  •  *  be  restrained  in  the  exercise  of  those 
powers  and  jurisdiction  by  the  words  of  the 
st*tute."  Ludlow  v.  Ludlow,  4  N.  J.  Law,  189; 
Tenbrook  v.  McColm,  10  N.  J.  Law,  333;  Bray 
V.  Neill,  21  N.  J.  Eq.  343. 

"Choses  in  action  are  subject  to  execution 
only  when  made  so  by  statute.**    17  Cyc  971. 

Our  statute  concerning  execution  does  not 
make  choses  in  action  the  subject  of  levy 


and  sale,  except  in  certain  specified  cases, 
amongst  which  promissory  notes  are  not  in- 
cluded. 

I  am  therefore  well  satisfied  that  there 
was  no  error  In  the  decree  of  the  court  be- 
low, so  far  as  the  promissory  note,  was  con- 
cerned. 

[4,  6]  In  regard  to  the  distributive  share 
of  the  estate  of  Peter  Fritz  to  which  Adam 
Fritz  would  be  entitled  I  fall  to  see  any  rea- 
son for  delaying  the  collection  of  the  Judg- 
ment A  Judgment  creditor  can  sell  person- 
alty or  realty  at  his  option  on  execution.  He 
is  the  one  the  law  is  particularly  interested 
In  seeing  made  whole.  However,  when  the 
debtor  dies  and  his  estate  is  sued,  his  per- 
sonalty becomes  liable  first  of  all,  and  his 
realty  only  secondarily.  The  law  still  pri- 
marily looks  after  the  Judgment  creditor. 
The  protection  of  the  heir  is  only  a  secondary 
matter.  The  heir  may  give  bonds  to  prevent 
the  sale  of  the  real  estate  If  he  wishes  to  do 
so,  and  thus  prevent  a  forced  sale  of  the 
realty.  Therefore  I  must  assume  that,  as 
the  orphans'  court  act  clearly  states.  If  there 
Is  not  sufficient  personalty  to  pay  the  Judg- 
ment, the  realty  (or  so  much  thereof  as  may 
be  necessary)  shall  be  sold,  that  must  be  the 
order,  as  the  orphans'  court  is  only  a  statu- 
tory eourt 

The  decree  shall  be  affirmed. 


(8S  N.  J.  U  143.) 
BABNES  et  aL  v.  ESSF^  COUNTY  PARK 
COMMISSION  et  aL    (No.  79.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Sept.  25, 1914.) 

1.  HlGHWATB     (5    18*)— PDBUO    HlQHWATS— 

Statutoby  Pbo visions.' 

Under  Act  Feb.  16,  1870  (P.  L.  p.  181), 
authorizing  the  Essex  public  road  board  to  lay 
out,  construct,  improve,  and  maintain  certain 
avenues  in  the  county  of  Essex,  including  Park 
avenue,  and  providing  that  such  avenues  when 
constructed  (mall  be  deemed  and  taken  to  be 
public  roads  or  highways,  Park  avenue  Is  a  pub- 
lic highway. 

[Ed.  Note. — For   other  cases,  see  Highways, 
Gent.  Dig.  |  25;  Dec.  Dig.  f  18.*] 

2.  HiOHWAYs  (I  168*)— Pabkwats— Ebqula- 
TioN  or  USK. 

Under  Act  April  22  1907  (P.  L.  p.  180)  f 
1,  providing  relative  ,to  the  county  park  commis- 
sions authorized  thereby  to  be  appointed  in  cer- 
tain counties  .that  such  board  shall  have  full 
power  and  authority  to  pass  rules  and  regula- 
tions for  the  protection,  regulation,  and  control 
of  parks  and  parkways,  and  Act  March  5,  1895 
(P.  L.  p.  175)  S  6,  providing  that  the  board  shall 
have  power,  not  only  to  lay  out  and  open  road- 
ways, parkways,  etc.,  but  to  establish  the  grade 
thereof,  etc.,  and  regulate  the  use  tliereof,  while 
a  park  commission  may  poaaibly  have  power  to 
prohibit  the  use  of  parkways  by  business  ve- 
hicles of  such  heavy  draft  as  would  tend  to  in- 
jure or  destroy  the  road,  it  cannot  prohibit  the 
use  of  a  parkway  by  ordinary  grocery  delivery 
wagons;  the  protection  of  the  highway  not  re- 
quiring  their   exclusion   therefrom. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |§  456,  457 ;   Dec.  Dig.  §  168.*] 
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8.  Highways  (J  165*>— Parkways— Rkguia- 

TioN  OF  Use. 

The  Legislature  may  impair  the  pablic 
easement  in  a  public  highway  by  prohibiting 
bnsiness  traffic  thereon,  and  may  delegate  such 
power. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  165.*] 

Appeal  from  Supreme  Cionrt. 

Certiorari  by  Robert  Barnes  and  others 
against  the  Essex  County  Park  Commission 
and  others,  to  review  the  validity  of  an  or- 
dinance of  such  commission.  From  a  Judg- 
ment setting  aside  the  ordinance  (88  Atl. 
837),  defendants  appeal.    Affirmed. 

Alonzo  Church,  of  Newark,  for  appellants. 
Borden  D.  Whiting,  of  Newark,  for  appellees. 

WALKER,  C.  The  Essex  County  Park 
Commission  on  January  7,  1913,  passed  an 
ordinance  excluding  from  the  parkway 
known  as  Park  avenue  in  Essex  county  "om- 
nibuses, express  wagons,  carts  or  other  ve- 
hicles carrying  or  ordinarily  used  to  carry 
merchandise,  goods,  tools,  or  rubbish,  bow- 
ever  propelled,  •  •  *  except  as  It  may' 
be  necessary  to  carry  supplies  to  or  from 
residences  on  either  side  of  the  avenue,  or  in 
case  of  buildings  being  erected  fronting  on 
said  avenue,  when  It  shall  be  lawful  to  carry 
building  materials  thereto.  •  •  •»  The 
prosecutors,  respondents,  engaged  in  the 
grocery  business  and  having  a  store  on  Park 
avenue  (the  one  In  question)  with  customers 
located,  some  of  them  on  the  avenue,  and 
more  elsewhere,  to  whom  they  delivered 
goods  by  means  of  ordinary  grocery  delivery 
wagons,  of  which  they  run  six  In  number, 
constantly  using  the  avenue  for  delivery 
purposes,  obtained  a  certiorari  to  review  the 
validity  of  the  ordinance.  The  Supreme 
Court,  after  hearing,  set  the  ordinance  aside, 
and  the  respondents  appealed. 

[1]  We  agree  with  the  Supreme  Court  that 
Park  avenue,  laid  out  under  authority  of  the 
act  of  the  Legislature  (P.  L.  1870,  p.  181), 
Is  a  public  highway.  This  is  so  by  the  ex- 
press language  of  that  statute,  which  enacts 
that  the  avenues,  when  constructed  by  the 
board,  "shall  be  deemed  and  taken  to  be  pub- 
lic roads  or  highways."  It  is  true  too  that 
Park  avenue  has  been,  used  as  a  public  road 
and  highway  without  restriction  until  re- 
stricted 'use  was  attempted  to  be  Imposed 
upon  It  by  the  ordinance  under  considera- 
tion. 

[2]  The  Supreme  Court  in  Its  opinion  says 
that  tf  the  public  enjoyment  of  the  avenue 
is  now  to  be  impaired,  it  can  only  be  because 
the  Legislature  has  passed  some  act  under 
which  power  to  that  end  has  l>een  clearly 
granted  and  expressed,  and  that  this  has 
not  been  done. 

The  act  under  which  the  commission  is  em- 


powered to  pass  ordinances  (P.  L.  1907,  p. 
180,  {  1)  provides : 

"The  said  board  shall  have  full  power  and  au- 
thority and  is  hereby  empowered  to  pass  and 
enact,  alter,  amend  and  repeal  rules  and  regu- 
lations for  the  protection,  regulation,  and  con- 
trol of  such  parks  and  parkways." 

And  in  section  6  (P.  L.  1805,  p.  175): 
"That  the  said  board  shall  have  power  and 
authority  not  only  to  lay  out  and  open  road- 
ways, parkways  and  boulevards,  connecting 
parks  and  open  spaces  as  herein  provided,  but 
shall  have  authority  to  establish  the  grade  of 
such  highways,  and  change  and  alter  the  same, 
to  grade,  curb,  flag,  pave  and  otherwise  improve 
the  said  parkways,  roadwajra  and  boulevards, 
and  to  regulate  the  use  thereof." 

The  Supreme  Court  holds  that  "the  power 
to  regulate  and  control  is  not  necessarily  the 
power  to  prohibit"  To  this,  as  a  general 
proposition,  we  agree,  but  are  unwilling  to 
concede  that  the  statute,  under  which  the 
ordinance  in  question  was  passed.  Is  not 
broad  enough  to  permit  of  prohibiting  the  use 
of  the  avenue  by  heavy  business  vehicular 
traffic. 

[3]  In  the  opinion  of  the  Supreme  Court  It 
is  stated  tliat  the  Legislature  may  Impair 
the  public  easement  In  a  public  highway  by 
prohlbiting  business  traffic  thereon,  and  that 
such  power  may  be  delegated.  And  this  is 
plainly  the  law. 

Now,  the  right  of  the  Legislature  to  impair 
the  public  easement  in  a  public  highway  by 
prohibiting  vehicular  business  traffic  there- 
on is  conceded,  and  therefore  the  question 
whether  the  park  commission  may  prohibit 
vehicular  traffic  upon  this  particular  high- 
way depends  upon  whether  or  not  the  terms 
of  the  statute,  under  which  it  acts,  are  broad 
enough  to  include  that  power.  If  under  the 
legislative  authorization  to  enact  rules  for 
protecting,  regulating  and  controlling  the 
highway,  business  vehicles  may  be  prohibited 
the  use  of  the  parkway,  then  it  has  such  pow- 
er, otherwise  not  Of  course  the  commis- 
sion has  not  the  power  to  prohibit  all  traffic ; 
but  may  it  not  for  the  protection  of  high- 
ways make  a  regulation  that  business  ve- 
Mcles  of  such  heavy  draft  as  would  tend  to 
Injure  and  destroy  the  road  shall  not  use  the 
highway,  save,  perhaps,  -under  exceptional 
circumstances?  We  think  this  question  Is  at 
least  debatable,  and  tliat  therefore  It  should 
not  t>e  foreclosed. 

Because  forbidding  the  use  of  Park  avenue 
by  grocery  delivery  wagons,  such  as  are 
owned  and  used  by  the  prosecutors,  is  not 
necessary  for  that  highway's  protection,  the 
ordinance  under  consideration  prohibiting 
such  use  is  unreasonable.  Protection  of  the 
highway  in  question  does  not  require  their 
exclusion  therefrom. 

The  Judgment  of  the  Supreme  Court  set- 
ting the  ordinance  aside  will  therefore  be 
affirmed. 
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RAILWAY  REVIEW  et  aL  T.  GBOFF  DRILL 
&  MACHINE  TOOL  CO.    (No.  3&-C86.) 

(Court  ot  Chancery  of  New  Jersey.    June  26, 
1914.) 

COBFOSATTORS  (g  215*)— Stock  Ibsub— Valttx 

or  Assets. 

Where  a  corporation  was  organized  to  man- 
afacture  and  sell  a  patented  article  in  the  Unit- 
ed States,  which  at  the  time  had  become  stand- 
ardized on  certain  railroads,  and  it  then  appear- 
ed that  the  demand  would  necessarily  increase, 
and  new  conditions  which  subsequently  arose  to 
render  the  article  less  valuable  could  not  then 
have  been  anticipated,  capitalization  on  the  ba- 
sis of  earnings  tor  the  preceding  year  did  not 
constitute  an  overvaluation,  so  as  to  render 
stockholders  liable  to  assessment  on  the  subse- 
quent insolvency  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  If  826-828,  845-848,  862,  854;  Dec. 
Dig.  i  215.*] 

Suit  by  the  Railway  Review  and  others 
against  the  GrofT  Drill  &  Machine  Tool  Com- 
pany. On  the  receiver's  petition  for  an  as- 
sessment against  stockholders  of  the  defend- 
ant, an  Insolvent  corporation.    Denied. 

Ott  &  Carr,  of  Camden,  for  receiver.  Grey 
ft  Archer,  of  <3amden,  for  defendants  Paul 
and  Taylor.  E.  H.  Voorhees,  of  Camden,  for 
defendants  LoveUn  and  Macnelr. 

LEAMING,  y.  C.  There  can  be  no  sub- 
stantial doubt  touching  the  facts.  The  plant 
was  turned  over  to  the '  corporation  at  a 
valuation  based  upon  Its  earning  capacity 
capitalized  at  6  per  cent,  interest.  Groff  tes- 
tified that  a  full  statement  of  the  earnings 
was  shown  to  the  directors  in  full  details, 
and  all  the  evidence  discloses  that  what  in 
fact  was  done  was  to  fix  a  valuation  based  on 
those  earnings.  The  earnings  of  the  Groff 
plant  for  the  year  preceding  had  been  about 
$1,000  per  month  or  $12,000  a  year,  and  that 
income  was  capitalized  on  a  6  per  cent  basis 
as  the  value  ot  the  business.  While  the  reso- 
lution refers  to  the  machinery  as  worth 
$45,000,  It  Is  obvious  that  the  real  basis  of 
the  valuation  adopted  was  that  an  establish- 
ed business,  including  the  machinery  and  the 
exclusive  right  to  manufacture  and  sell  the 
patented  article  In  this  country,  which  could 
make  $12,000  a  year,  was  worth  $200,000. 
The  theory  of  the  whole  transaction  clearly 
was  that  the  company  was  to  acquire  from 
Groff  assets  which  were  producing  $12,000 
per  year  in  profits,  and  these  assets  were  ac- 
cordingly valued  at  $200,000. 

I  find  nothing  improper  or  unlawful  in  that 
valuation  under  the  circumstances  disclosed 
by  the  evidence.  It  may  be  assumed,  as  held 
In  See  v.  Heppenheimer,  60  N.  J.  Eq.  36,  61 
Atl.  843,  that  prospective  profits,  arising  from 
the  new  conditions  created  by  the  transfer, 
are  not  elements  that  can  be  considered  in  as- 
certaining value  for  which  stock  can  be  is- 
sued. But  it  cannot  be  doubted  that  estab- 
lished past  and  present  earning  capacity  may 
be  made  a  proper  basis  of  valuation  in  appro- 


priate drcnmstances.  If  a  house  should  b« 
purchased  for  purposes  of  rental,  the  es- 
tablished past  and  present  rental  value  clear- 
ly affords  a  stable  basis  of  its  valuation  for 
the  purpose  named;  and  in  like  manner  the 
established  earning  capacity  of  a  business  of 
the  nature  of  the  business  here  In  question 
must  be  regarded  as  a  proper  basis  of  its 
value,  for  such  a  business  Is  necessarily  pur- 
chased solely  for  and  by  reason  of  its  pecul- 
iar earning  capacity.  Nor  Is  it  possible  for 
any  Intelligent  purchaser  to  wholly  disregard 
future  prospects.  While  our  statute  may  not 
contemplate  the  capitalization  of  prospective 
future  profits.  It  is  clear  that  no  present 
earning  capacity  can  be  made  the  intelligent 
basis  of  valuation  without  due  consideration 
of  future  prospects;  but  where  there  are 
prospects  of  Increased  future  earning  capaci- 
ty, the  present  earning  capacity  demonstrat- 
ed by  actual  operation  clearly  affords  a  prop- 
er basis  ot  valuation  of  a  business  ot  this 
peculiar  nature,  it  the  future  prospects  are 
not  also  capitalized. 

The  testimony  In  this  case  not  only  dis- 
closes that  the  earning  capacity  of  the  rights 
purchased  were  about  $12,000  a  year,  as 
shown  by  profits  actually  earned  during  the 
year  then  past,  but  also  that  the  future  pros- 
pects of  the  business  reasonably  assured 
much  greater  profits.  The  patented  article 
had  become  "standardized"  on  certain  rail- 
roads, and  it  then  appeared  that  the  demand 
would  necessarily  Increase;  the  new  condi- 
tions which  arose  to  render  the  patented  arti- 
cle less  valuable  could  not  have  been  then 
anticipated. 

The  earning  capacity  of  this  business  can- 
not be  regarded  as  in  any  sense  good  will. 
The  article  which  was  manufactured,  and 
from  the  manufacture  of  which  the  profits 
arose,  was  unique  and  protected  by  a  patent ; 
that  situation  bears  no  analogy  to  a  valuation 
placed  upon  the  hope  that  established  cus- 
tomers will  continue  to  patronize  the  same 
plant  to  which  they  have  theretofore  extend- 
ed their  favors  in  the  purchase  of  articles 
that  could  be  elsewhere  procured. 

I  am  convinced  that  under  the  evidence  in 
this  case  it  cannot  be  properly  determined 
by  this  court  that  an  overvaluation  was 
made. 

I  will  advise  an  order  denying  an  assess- 
ment 

(St  N.  J.  U  ESS) 
LOUDENSLAGER  et  al.  v.  CLERK  OF 
ATLANTIC  COUNTY  et  aL 
(Supreme  Court  of  New  Jersey.    Oct  9,  1914.) 

(Byttahn*  by  the  0<mrt.) 
EiaRBRT  Domain  (§  180*)  —  Establishmbnt 
OF  Disposal  Plants  —  Notice  to  Land- 
owners. 

Under  Act  1909,  p.  138,  empowering  munic- 
ipalities to  establish  disposal  plants,  notice  to 
property  owners  of  the  passage  of  an  ordinance 
under  which  their  property  is  sought  to  be  tak- 
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en  bi  eaaentlal;  notice  of  hearing  before  com- 
mlBsioners  appointed  to  aaseas  the  value  ot  the 
land  aoaght  to  be  taken  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  |  489;  Dec.  Dig.  f  180.*] 

Certiorari  on  the  prosecution  of  Almira  M. 
Loudenslager  and  others  against  the  Cleric 
of  Atlantic  County  and  Ventnor  City  to  re- 
Tlew  an  order  appointing  commissioners  to 
assess  the  value  of  land  to  be  taken.  Order 
set  aside. 

Argued  June  term,  1914,  before  TRENCH- 
ARD,  BERGEN,  and  BLACK,  JJ. 

J.  Edward  Asbmead,  of  Newark,  for  proee- 
eutois.  J.  S.  Westoott,  of  Atlantic  City,  for 
defendantsB. 

BLACK,  J.  The  writ  of  certiorari  In  this 
case  was  allowed  by  Mr.  Justice  Kallsch  to 
review  the  validity  of  an  order  made  by  him 
<m  May  23,  1914,  appointing  three  commis- 
sioners, to  fix  the  compensation  to  be  paid 
for  lands  owned  by  the  prosecutors  and 
Bought  to  be  condemned  by  Ventnor  CSty,  for 
use  In  connection  with  the  construction  and 
maintenance  of  a  sewage  disposal  plant  pro- 
posed to  be  erected  by  the  dty.  The  pro- 
ceedings are  under  the  act  (P.  Xj.  1909,  p. 
138,  and  P.  L.  1911,  p.  724)  and  by  an  ordi- 
nance which  is  known  as  "Ordinance  No.  6" 
of  Ventnor  City. 

There  are  six  reasons  urged  by  the  prose- 
cutors why  this  order  should  be  set  aside. 
It  is  only  necessary  to  consider  the  first, 
which  is  fatal,  and  that  is  that  the  common 
council  of  Ventnor  City  did  not  give  any  no- 
tice of  its  intention  to  pass  and  adopt  the  or- 
dinance authorizing  the  improvement  It  is 
argued  that,  because  the  statute  under  which 
the  proceedings  are  authorized  does  not  re- 
quire notice,  no  notice  Is  essential ;  but  the 
cases  concerning  assessments  for  benefits  are 
quite  uniform  in  holding  that,  where  the  act 
is  Judicial  in  character,  a  notice  Is  necessary, 
it  being  contrary  to  natural  Justice  that  a 
person  should  be  bound  by  i>roceedlngs  of  a 
Judicial  character  affecting  Ills  person  or 
property  without  having  an  opportunity  to 
be  heard.  Groel  v.  Newark,  78  N.  J.  Law, 
144,  73  Ati.  622.  That  class  of  cases  cannot 
be  dlstingnished  in  principle  from  the  one 
under  Investigation,  nor  can  It  be  success- 
fully maintained  that  the  determination  by 
the  dty  to  establish  a  disposal  plant  and 
take  the  prosecutors'  land  for  that  purpose 
is  not  an  act  essentially  Judicial  in  char- 
acter. Sears  t.  Atlantic  City,  73  N.  J.  Law, 
712,  64  Ati.  1062,  118  Am.  St  Rep.  724.  Nor 
is  it  sufficient  that  the  prosecutors  will  re- 
ceive notice  in  the  condemnation  proceedings 
and  have  an  opportunity  to  be  heard,  because' 
this  notice  only  enables  the  landowners  to 
be  heard  upon  the  questi<m  of  the  amonnt  of 
the  award.  They  are  entlUed  to  be  heard 
upon  the  proceedings,  which  are  liable  to  re- 
sult in  taking  their  land.  Sears  v.  Atianttc 
City,  72  N.  J.  Law,  486,  60  Ati.  1093. 


The  order  appointing  commissionen  and 
all  proceedings  under  it  must  l>e  set  aside^ 
with  cost& 

(86  K.  J.  I>.  S66) 

SEVEBUZZI  T.  CARUSO  et  aL 
(Supreme  Court  of  New  Jersey.    Oct  9,  1914.) 

(ByllaUu  by  the  Court.) 

Snr-Orr  awd  CouNTEBCtAnc  (J  44»)— Wmtw 
AixowKD— Joint  and  Sepabatk  EHbts. 
Under  the  district  court  acts  providing  for 

set-off,  joint  and  separate  debts  cannot  lie  set 

off  against  each  other. 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 

Counterclaim,    Cent    Die.    ||    82-96,    98,    99; 

Dec.  Dig.  i  44.*] 

Appeal  from  District  Coart  of  Orange. 

Action  by  Angelo  Reverttzzi  against  Pa»- 
quale  Caruso  and;  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Afllrmed. 

Argued  June  term,  1914,  before  TRENCH- 
ARD,  BERGEN,  and  BLACK,  JJ. 

Egldlo  W.  Mascia  and  Edwin  0.  Caflrey, 

both  of  Newark,  for  appellants.    WUUam  A. 
Iiord,  of  Orange,  for  appellee. 

BLACK,  J.  This  Is  an  appeal  from  the 
Orange  district  court  Judgment  was  given 
for  the  plaintiff  for  $100.  The  case  was  tried 
by  the  Judge  without  a  Jury.  The  suit  was 
on  a  replevin  bond.  The  only  controverted 
point  Is  whether  one  of  the  defendants,  Pas- 
quale  Caruso,  had  a  right  to  have  a  set-off 
allowed.  He  offered  to  prove  the  amount 
of  a  set-off,  filed  In  the  case,  for  $90,  alleged 
to  be  owing  by  the  plaintiff  to  one  of  the  de- 
fendants, Pasquale  Caruso.  The  trial  court 
overruled  this  offer  of  testimony,  on  the 
ground  that  a  set-off  of  one  defendant 
against  the  plaintiff  could  not  be  made  avail- 
able, in  a  suit  brought  by  the  plaintiff, 
against  such  defendant  and  another  jointly, 
on  a  replevin  bond.  We  think  the  ruling  of 
the  trial  court  was  correct  This  right  of  the 
defendant  is  claimed  under  the  statutes  re- 
lating to  district  courto  (P.  L.  1912,  p.  379, 
{  12),  which  reads,  "Subject  to  rules,  the  de- 
fendant may  counterclaim  or  set  off  any 
cause  of  action,"  and  sections  60  and  61, 
Compiled  Statutes  of  New  Jersey,  vol.  2,  p. 
1970.  These  statutes  are  not  essentially  dif- 
ferent from  the  general  statute  of  set-off. 
Complied  Statutes  of  New  Jersey,  vol.  4, 
p.  4836.  Chancellor  Green  stated  the  mla 
thus: 

"The  general  rule  in  equity,  as  well  as  at  law. 
Is  that  Joint  and  separate  debts,  or  debts  ac- 
cruing In  different  rights,  cannot  be  set  off 
axalnst  each  other.  At  law,  under  the  statutes 
of  set-off  'the  rule  is  Inflexible;  but  in  oqnitjr, 
special  arcumstances  give  rise  to  exceptions.'* 
Brewer  v.  Norcross,  17  N.  J.  Eq.  225. 

Naylor  t.  Smith,  63  N.  J.  Law,  696,  44  Aa 
649,  is  an  apt  Illustration,  where  a  set-ofF 
was  disallowed  In  a  suit  under  the  Mechan- 
ic's Lien  Act,  and  the  set-off  arose  in  a  dif- 
ferent right.  So,  in  Indiana,  in  a  salt  on  a 
replevin  bond,  it  was  held,  under  the  statute 
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of  tbat  state,  that  a  note  executed  by  one  of 
two  obligees  cannot  be  eet  off  in  an  action  on 
the  bond.  Rlnggenberg  v.  Hartman,  124  Ind. 
186,  24  N.  E.  987.  In  tbat  case,  it  was  said 
to  be  a  fundamental  principle  that  a  set-off 
cannot  exist  in  a  case  where  there  is  a  want 
of  mutuality. 
The  judgment  i»  therefore  affirmed. 


(87  N.  J.  u  4n) 

BKOWN  ▼.  BRIE  B.  CO.    (No.  1.) 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Sept  26,  1914.) 

1.  Bauboads  (i  350*)— Gbobsino  Accidkrt— 
Gatks— Statute— Afpucation. 

P.  L.  190&,  p.  54,  provides  that,  when- 
ever any  railroad  company  maintains  safety 
gates  at  a  crossing  and  a  person  is  struck  by  a 
locomotire  while  attempting  to  cross  the  tracks 
when  the  gates  are  not  down,  the  question 
whether  he  was  guilty  of  contributory  negligence 
sliaU  be  determined  by  the  Jury  in  all  actions 
to  recover  damages  therefor.  Held,  that  such 
act  is  not  limited  to  crossings  In  cities,  but  ap- 
plies as  well  to  injuries  at  crossings  partly  in  a 
township  and  partly  in  a  borough,  where  the 
railroad  company  had  established  crossing  gates. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  U52-1192;  Dec  Dig.  {850.*] 

2.  STATUm  d  210*)— CONSTBITOIION  —  PBB- 
AHBLX. 

Resort  may  be  had  to  the  preamble  or  re- 
citals of  legislative  intent  in  a  statute  only  when 
the  enacting  part  is  ambiguous  and  donbtfuL 
[Ed.    Note.— For  other   cases,    see    Statutes, 
Cent  Dig.  I  287;  Dec.  Dig.  f  210.*] 

8.  Statutes  (|  210*)  —  Bnaohno  Ci.ausi  — 

Pbeamblis. 

The  enacting  clause  of  a  statute  can  be  ex- 
tended by  the  preamble,  but  cannot  be  restrained 
by  it 

[Ed.   Note.— For   other   cases,   see   Statutes, 
Cent  Dig.  i  287;   Dec  Dig.  8  210.*] 

4.  RaILBOADS   (i  830*)— OBOSSIHQfl  —  Sautt 

Gatk»— Duty  to  OPEaATz. 

P.  L.  1909,  p.  137,  provides  that  whenever 
a  railroad  has  mstalled  safety  gates  at  a  cross- 
ing any  person  approaching  the  crossing  shall, 
during  such  hours  as  posted  notice  at  the  cross- 
ing shall  specify,  be  entitled  to  assume  that  such 
gates  are  in  proper  order  and  duly  operated,  un- 
less a  written  notice  bearing  the  inscription 
"out  of  order"  be  posted,  and  in  any  action 
brought  for  injnriee  to  a  person  at  such  cross- 
ing pisjntiff  shall  not  be  barred  because  of  a 
Ceunre  to  stop,  look,  and  listen  before  crossing. 
Beld  that,  where  a  railroad  company  had  pro- 
'vided  gates  at  a  grade  crossing,  that  it  had  not 
posted  any  notice  specifying  at  what  hours  the 
gates  would  be  operated  did  not  render  the  sec- 
tion inapplicable,  and  the  company,  not  having 
posted  sudi  notice^  was  estopped  to  complain 
that  a  person  passmg  over  the  tracks  when  the 
gates  were  up  was  not  entitled  to  assume  that 
they  were  in  good  order  and  would  be  properly 
operated. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  U  1071-1074;    Dec  Dig.  f  330.*] 

6.  Dkath  (I  104*)— AcnoKS— IwsTBtrcTioNa- 
"OAPrrALizE." 

In  a  mother's  action  for  the  wrongful  death 
of  her  son,  the  court  instructed  the  jury  to  al- 
low the  capital  sum  which  would  represent  the 
money  which  plaintiff  bad  a  reasonable  expecta- 
tion of  receivine  from  decedent  during  the  term 
of  her  natural  life,  and  then  capitalize  that  in 
a  fixed  sum  and  let  that  be  the  verdict  Held, 
that  the  word   "capitalize"  as  so  used  meant 


to  convert  a  periodical  payment  into  a  sum  in 
hand,  and,  the  jury  being  presumed  to  have 
so  understood  it,  the  instruction  was  correct 
[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  |{  142-148;  Dec  Dig.  §  104.*] 

6.  Appeal  and   Ebbob  (|  1056*)— Ruunos 

ON  Evidence— Pbejudice. 

The  court's  exclusion  of  a  preliminary  ques- 
tion, on  an  issue  as  to  a  mother's  damage  by  the 
wrongful  death  .of  her  son  asking  if  lier  husband 
did  not  make  good  wages  in  order  to  minimize 
her  pecuniary  loss  by  the  death  of  her  son,  was 
not  prejudicial  to  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4187-:4193,  4207;  Dec. 
Dig,  f  1066.*] 

Appeal  from  Supreme  Court 

Action  by  Johanna  Brown,  as  administra- 
trix of  William  Jacobs,  deceased,  against  the 
Erie  Railroad  Company.  A  Judgment  for 
plaintiff  was  reversed  by  the  Supreme  Court, 
and  she  appeals.  Reversed,  and  judgment  of 
the  circuit  court  alBrmed. 

Alexander  Simpson,  of  Jersey  City,  for  ap- 
pellant CollinB  &  Corbin,  of  Jersey  City, 
for  respondent 

WALKER,  C.  This  was  a  salt  for  dam- 
ages under  the  death  act  The  disputed 
questions  of  fact  were  as  to  whether  the  view 
of  the  deceased  was  obstructed  by  freight 
cars  at  the  crossing  of  the  defendant  com- 
pany's tracks  where  the  accident  happened; 
also,  whether  any  warning  was  given  of  the 
approach  of  the  train  by  bell  or  whistle; 
also,  whether  the  crossing  gates  were  up  or 
down  at  the  time.  The  case  was  submitted 
to  the  jury,  who  found  for  plaintiff,  and  de- 
fendant appeaUu 

[1]  The  controverted  questions  of  fact  were 
involved  in  that  of  contributory  negligence 
under  chapter  85  of  the  Laws  of  1909,  P.  L. 
p.  54,  wherein  it  Is  provided  that  when  a 
person  is  killed  or  injured  when  attempting 
to  cross  the  tracks  of  a  railroad  company, 
by  being  struck  by  a  locomotive  or  train 
where  gates  are  maintained  and  such  gates 
are  not  down  at  the  time  of  the  injury,  the 
question  as  to  whether  the  person  killed  or 
injured  was  or  was  not  guilty  of  contribu- 
tory negligence  shall  be  a  question  to  be  de- 
termined by  the  jury.  The  trial  court  per- 
mitted the  Jury  to  find  liability  against  the 
defendant  by  reason  of  the  fact  if  it  were 
a  fact,  that  the  gates  were  not  down.  The 
Supreme  Court  in  reversing  the  judgment 
said  this  statute  of  1909  was  inapplicable, 
because  the  accident  happened  at  a  crossing 
partly  in  a  township  and  partly  in  a  borough, 
meaning,  evidently,  that  the  act  applied  only 
to  crossings  in  cities.  We  cannot  take  that 
view. 

The  title  of  the  act  is  unrestricted.  It 
is:  "An  act  relating  to  accidents  at  railroad 
crossings."  The  enacting  clause  is  equally 
broad.    It  reads: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
are  known  as  safety  gates  at  any  railroad  cross- 
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ing  in  this  state,  and  a  person  is  Itilled  or  In- 
jured at  such  crossing  by  Deing  struclt  by  a  loco- 
motive or  train  when  attempting  to  cross  tlie 
tracks  at  a  time  wlien  aucli  gates  are  not  dowii, 
as  required  by  any  statute  giving  tlie  railroad 
tlie  right  to  run  through  an  incorporated  city  at 
any  rate  of  speed  they  see  fit,  upon  compliance 
with  the  provisions  of  such  statute,  that  in  all 
such  cases  the  question  whether  the  person  so 
killed  or  injured,  upon  attempting  to  cross  such 
railroad  crossing,  at  a  time  when  the  safety 
gates  at  such  crossing  are  not  down,  was  or  was 
not  guilty  of  contributory  negligence  shall  be  a 
question  to  be  determined  by  the  jury,  in  all  ac- 
tions bi;pught  to  recover  damages  for  such  loss 
of  life  or  personal  injury." 

It  is  true  tbe  act  contains  a  preamble,  as 
follows: 

"Whereas,  by  the  provisions  of  the  statutes  of 
this  state,  it  has  been  provided  that  whenever 
a  railroad  company  shall  have  enclosed  its  right 
of  way  through  any  incorporated  city  of  this 
state  with  a  fence,  wall  or  embankment,  and 
shall  have  established  and  maintained  ^ates  at 
street  crossings,  as  provided  by  the  provisions  of 
any  statute  of  this  state,  that  upon  such  compli- 
ance with  such  provisions  the  said  railroad  com- 
pany could  run  over  the  part  of  their  said  so  en- 
closed road  through  any  incorporated  city  of 
this  state  'at  any  rate  of  speed  they  may  deem 
proper,  and  that  such  speed  should  not,  there- 
after, be  restrained  by  any  city  ordinance  to 
regulate  the  same.'  " 

The  provision  in  the  enacting  clause  that 
where  a  person  is  killed  or  injured  when 
such  gates  are  not  down  "as  required  by  any 
statute  giving  the  railroad  tbe  right  to  run 
through  any  incorporated  city  at  any  rate 
of  speed  they  may  see  fit,  upon  compliance 
with  the  provisions  of  such  statute,"  is 
meant  not  to  excuse,  but  to  render  liable, 
railroad  companies  running  trains  through 
cities  at  any  rate  of  speed;  and  is  not 
meant  to  limit  the  liability  of  railroad  com- 
panies for  accidents  on  railroad  crossings 
where  safety  gates  are  established,  wherever 
those  crossings  may  be,  whether  within  or 
without  the  limits  of  an  incorirarated  city, 
unless  the  precautionary  measure  of  lowered 
gates  is  an  accomplished  fact  on  the  given 
occasion. 

(2,  3]  It  seems  to  be  established  that,  in 
cases  of  doubt  as  to  the  proper  construction 
of  the  body  of  a  statute,  resort  must  be  had 
to  the  preamble  or  recitals  for  the  purpose 
of  ascertaining  the  legislative  intent  But 
where  the  enacting  part  of  the  statute  is 
unambiguous.  Its  meaning  will  not  be  con- 
trolled or  affected  by  anything  In  the  preamble 
or  recitals.  The  enacting  clause  of  a  statute 
may  be  extended  by  the  preamble,  but  can- 
not be  restrained  by  It  36  Cyc.  1132 ;  Den 
V,  Urlson,  2  N.  J.  Law,  •212,  224;  James 
y.  Dubois,  16  N.  J.  Law,  285 ;  Quackenbush 
V.  State,  57  N.  J.  Law,  18,  21,  29  Atl.  431. 

In  Cooper  Hospital  v.  Camden,  70  N.  J. 
Law,  478,  57  Atl.  260,  It  is  laid  down  by 
the  Supreme  Court  that  to  ascertain  the 
Intention  of  the  Legislature  we  must  look  at 
the  preamble  of  the  act,  citing  from  Pott 
i>war.  Stat  265,  as  follows: 

"The  preamble  states  with  more  or  less  accu- 
racy the  object  of  a  law  and  the  occasion  of  its 
making.  Its  first  legitimate  and  unquestioned 
use  is  to  ascertain  what  tbe  cases  are  to  which 


the  act  was  intended  to  apply.  It  has  never 
been  disputed  that  the  preamble  to  an  act  may 
properly  be  used  to  ascertain  and  fix  the  subject- 
matter  to  which  the  enacting  part  is  to  be 
applied." 

There  la  nothing  In  this  which  is  incon- 
sistent with  what  was  said  in  Den  v.  Urison, 
supra,  by  Mr.  Justice  Pennington  in  the  Su- 
preme Court  (2  N.  J.  Law,  •224),  viz.: 

"It  appears  to  me,  to  be  a  settled  principle  of 
law,  that  the  preamble  cannot  conbol  the  en- 
acting part  of  the  statute,  in  cases  where  tbe 
enacting  part  is  expressed  in  clear,  unambiguous 
terms ;  but  in  case  any  doubt  arises  on  the  en- 
acting part  the  preamble  may  be  resorted  to.  to 
explain  it,  and  show  the  intention  of  the  law- 
maker. The  enacting  part  of  this  statute  is 
clear  and  explicit ;  there  is  no  ambiguity  on  the 
face  of  it  Shall  we  then  go  out  of  tile  enacting 
part,  which  is  clear  and  intelligible,  and  resort 
to  the  preamble,  to  create  an  ambiguity,  and 
then  have  recourse  to  the  same  preamble,  to  ex- 
plain this  ambiguity?  It  appears  to  me  that 
this  would  be  carrying  the  office  of  the  pream- 
ble l>eyond  anything  heretofore  contemplated,  by 
giving  it  a  paramount  authority  to  the  enact- 
ing part  of  the  statute  itself." 

Nor  Is  there  anyttiing  in  that  case  (Cooper 
Hospital  T.  Camden)  which  Is  Inconsistent 
with  the  doctrine  held  by  the  Supreme  Court 
In  Quackenbush  t.  State,  57  N.  J.  Law,  18, 
at  page  21,  29  AtL  431,  at  page  432,  wherein 
It  was  said: 

"It  is  well  settled  that  where  tbe  intention  of 
the  Legislature  is  clearly  expressed  in  the  pur- 
view or  body  of  the  act  the  preamble  sliall  not 
restrain  it,  although  it  be  of  much  narrower  im- 
port Sedgw.  Stat  &  Const.  L.  43.  The  pre- 
amble cannot  restrict  the  enacting  clauses  ex- 
cept where  their  language  is  ambiguous  or  nn- 
certain.  Pott.  Dwar.  Stat  267;  End.  .Stat 
82  ;  1  Kent,  460 ;  Den  v.  Dubois,  16  N.  J.  Law, 
285,  295." 

Now,  the  enacting  clause  of  chapter  35  of 
the  Laws  of  1909,  omitting  reference  to  ex- 
isting law  requiring  safety  gates  to  be  down 
when  trains  are  approaching  and  passing, 
reads  as  follows: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
are  known  as  safety  gates  at  any  railroad  cross- 
ing in  this  state,  and  a-  person  is  killed  or  in- 
jured at  any  such  crossing  by  being  struck  by  a 
locomotive  or  train  when  attempting  to  cross  the 
trficks  at  a  time  when  such  gates  are  not  down, 
•  •  •  that  in  all  such  cases  the  question 
whether  the  person  so  killed  or  injured,  upon  at- 
tempting to  cross  such  railroad  crossing,  at  a 
time  when  the  safety  gates  at  such  crossing  are 
not  down,  was  or  was  not  guilty  of  contribu- 
tory negligence  shall  be  a  question  to  l>e  deter- 
mined by  the  jury,  in  all  actions  brought  to  re- 
cover damages  for  such  loss  of  life  or  personal 
injury." 

The  requirement  referred  to  In  the  omitted 
portion  of  tbe  above-quoted  enacting  clause 
reads  as  follows: 

"Cause  the  same  (gates)  to  be  closed  at  least 
half  a  minute  before  any  train  may  cross  such 
hishway  and  until  such  train  shall  have  passed 
by.'- 

Inserting  this  provision  (which  Is  contained 
In  section  22  of  the  general  railroad  act) 
Into  chapter  35  of  the  Laws  of  1909,  Instead 
of  the  reference  to  It  contained  In  the  stat* 
ute,  It  would  read  as  follows: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
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are  known  as  safety  gates  at  any  railroad  cross- 
ing in  tliia  state,  and  a  person  is  killed  or  in- 
jured at  any  such  crossing  by  bein^  struck  by 
a  locomotive  or  train  when  attempting  to  cross 
the  tracks  at  a  time  when  such  elates  are  not 
down  (at  least  half  a  minute  before  any  train 
may  cross  such  highway  and  until  such  train 
shall  have  passed  by),  that  in  all  such  cases  the 
question  whether  the  person  so  killed  or  injur- 
ed, upon  attempting  to  cross  such  railroad  cross- 
ing, at  a  time  when  the  safety  gates  at  such 
crossing  are  not  down,  was  or  was  not  guilty  of 
contributory  negligence  shall  be  a  question  to 
be  determined  by  the  jury,  in  all  actions  brought 
to  recover  damages  for  such  loss  of  life  <Sr  per- 
sonal injury." 

The  only  provision  of  the  railroad  law 
wblcb  authorizes  a  company  to  run  its  trains 
through  a  city  at  any  rate  of  speed  is  secN 
tlon  22,  S  Comp.  Stat  1910,  p.  4230,  and 
reads  as  follows. 

"Any  railroad  company  may  erect  a  fence  or 
other  enclosure  around  its  stations  so  as  to  pre- 
vent persons  other  than  passengers  from  coming 
near  its  trains,  and  may  exclude  from  such 
enclosures  all  persona  except  travelers;  where 
any  railroad  company  in  any  city  shall  main- 
tain along  its  roadway  where  the  same  may  ad- 
join a  public  highway,  a  fence  or  embankment 
four  feet  high,  sufficiently  close  and  strong  to 
prevent  children  and  horses  from  going  through 
the  same,  or  where  its  tracks  shall  be  laid  in 
a  cut  at  least  four  feet  deep,  and  shall  provide 
on  each  aide  of  the  track  at  any  highway  cross- 
ing in  such  city  a  gate  of  like  height  and  suffi- 
ciency, and  cause  the  same  to  be  closed  at  least 
half  a  minute  before  any  train  may  cross  such 
highway  and  until  such  train  shnll  have  passed 
by,  in  such  case  it  shall  be  lawful  for  snch  com- 
pany to  run  its  trains  in  said  city  over  the  por- 
tions of  its  railroad  thus  protected  and  over  the 
portions  not  adioiniri"  or  crossing  any  hiehwav. 
at  snch  rate  of  speed  as  it  deems  proper,  but 
in  the  absence  of  such  protection  and  safeguard, 
the  company  shall  be  bound  by  lawful  and  rea- 
sonable municipal  ordinances  regulating  the 
speed  of  its  trains  along  streets  and  at  cross- 
ings." 

The  enacting  clause  of  chapter  35  of  the 
Laws  of  1909,  which  provides  that  when 
gates  are  not  down  as  required  by  any  stat- 
tite  giving  a  railroad  the  right  to  ran  its 
trains  through  an  incorporated  city  at  any 
rate  of  speed  It  may  see  fit,  when  read  in 
connection  with  section  22  of  the  general 
railroad  law,  giving  such  right,  provided  the 
gates  shall  be  closed  at  least  half  a  minute 
before  any  train  may  cross  the  highway  and 
until  such  train  shall  have  passed  by,  makes 
the  question  of  contributory  negligence,  when 
a  person  is  injured  or  killed  at  such  crossing 
when  the  gates  are  up,  a  jury  question ;  the 
Inference  being  that  If  the  gates  are  up 
there  Is  an  invitation  to  persons  to  cross 
upon  an  assumption  that  there  is  no  danger 
to  be  apprehended  from  an  approaching 
train. 

Gates  at  railroad  crossings  In  dtles  are 
not  the  only  ones  provided  for  In  the  statute. 
By  section  36  of  the  general  railroad  law  It 
Is  provided  that,  whenever  the  governing 
body  of  any  township  or  municipality  shall 
(BO  direct,  an  application  shall  be  made  to  the 
Court  of  Chancery  for  an  order  that  gates 
sball  be  erected  across  any  one  or  more 
streets  or  highways  where  the  sajme  are 
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crossed  by  a  railroad  track  at  grade,  and 
that  a  flagman  shall  be  stationed  there,  or 
that  some  other  reasonable  provisions  for 
protecting  such  crossing  shall  be  adopted. 

It  may  have  been  In  virtue  of  proceedings 
under  this  section  that  the  gates  In  question 
were  Installed,  or  the  company  may  have 
"assumed"  to  establish  and  maintain  them 
as  mentioned  in  chapter  35  of  the  acts  of 
1909.  Whatever  the  authority  or  reason  for 
their  erection,  they  miist  be  operated,  that  Is, 
raised  and  lowered,  and,  under  chapter  35 
of  the  Acts  of  1909,  must  be  down  when  a 
train  aK>roaches  and  passes  a  highway.  In 
order  to  atford  protection  to  the  company  for 
death  or  Injury  to  persons. 

[41  The  Supreme  Court,  In  Wolcott  v.  N. 
Y.  &  L.  B.  B.  R.  Co.,  68  N.  J.  Law,  421,  53 
AtL  297,  decided  that  when  a  railroad  compa- 
ny assumes  to  protect  a  highway  crossing  by 
a  flagman  It  is  responsible  for  Injuries  re- 
ceived at  that  crossing,  by  a  traveler  on  the 
highway,  which  have  resulted  solely  from  the 
negligence  of  such  flagman;  and  that  re- 
bpouslblltty  exists  notwithstanding  that  the 
company  is  under  no  legal  obligation  to  so 
protect  the  crossing.  It  Is  the  same  In  ref- 
erence to  gates  voluntarily  Installed.  And 
this  was  expressly  provided  In  chapter  96  of 
the  Laws  of  1909  (P.  L.  p.  137).  And  we 
think  that  that  act  is  also  applicable  In  the 
case  at  bar.    It  provides: 

"Whenever  any  railroad  whose  right  of  way 
crosses  any  public  street  or  highway,  has  or 
shall  install  any  safety  gates,  bell  or  other  de- 
vice designed  to  protect  the  traveling  public  at 
any  crossing  or  has  placed  at  such  crossing  a 
flagman,  any  person  or  persons  approaching  any 
such  crossing  so  protected  as  aforesaid,  shall, 
during  such  hours  as  posted  notice  at  snch 
crossing  shall  specify,  be  entitled  to  assume  that 
such  safety  gates  or  other  warning  appliances  are 
in  good  and  proper  order,  and  will  be  duly  and 
properly  operated  unless  a  written  notice  bear- 
ing the  inscription  'out  of  order'  be  posted  in 
a  conspicuous  place  at  such  crossing,  or  that 
the  said  flagman  will  guard  said  crossing  with 
sufficient  care  whereby  such  traveler  or  trav- 
elers will  be  warned  of  any  danger  in  passing 
over  said  crossing,  and  in  any  action,  brought 
for  Injuries  to  person  or  property,  or  for  death 
caused  at  any  crossing  protected  aa  aforesaid, 
no  plaintiff  shall  be  barred  of  the  action  because 
of  the  failure  of  the  person  injured  or  killed  to 
stop,  look  and  listen  before  passing  over  said 
crossing." 

The  argument  made  by  the  respondent 
that,  because  there  was  no  notice  posted  at 
the  crossing  In  question  specifying  at  what 
hours  the  gates  were  to  be  operated,  the  pro- 
vision is  not  applicable.  Is  unsound.  To  sanc- 
tion such  a  view  would.  In  effect,  be  to  hold 
that  a  railroad  company  by  tallure,  willful  or 
otherwise,  to  observe  the  spirit  of  the  act, 
and  regard  as  a  mandate  that  which  is  not 
enjoined  In  terms,  but  arises  from  the  clear- 
est implication,  namely,  that  It  shall  post 
such  notice  at  the  given  crossing,  could  de- 
feat the  beneficent  purposes  of  the  act 

As  no  notice  was  posted  by  the  defendant 
at  the  crossing  In  question,  giving  Informa- 
tion as  to  the  hours  when  the  gates  were  to 
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be  operated,  tbe  compcmy  will  not  be  beard 

to  complain  that  a  person  passtng  OTer  the 
railroad  tracks  at  tbe  crossing  was  not  en- 
titled to  assume  that  the  gates  were  In  good 
and  proper  order  and  would  be  duly  and 
properly  operated,  especially  as  -  there  was 
no  notice  present  bearing  an  inscription  that 
tbe  gates  were  out  of  order.  This  act  may 
be  s^ld  to  be  equally  as  strong  for  the  plain- 
tiff as  the  prior  one,  because  It  provides  that 
in  the  situation  in  which  this  plaintiff's  intes- 
tate found  himself  the  action  is  not  barred 
because  of  his  failure  "to  stop,  look  and  lis- 
ten before  passing  over  such  crossing,"  while 
tbe  former  provides  that  whether  be  "was  or 
was  not  guilty  of  contributory  negligence  shall 
be  a  question  to  be  determined  by  the  Jury." 

We  also  think  that  the  facts  of  the  case 
under  consideration  are  clearly  distinguish- 
able from  those  present  in  Lindsay  v.  Penn- 
sylvania B.  R.  Co..  78  N.  J.  Law,  70^  75  AtL 
812.  In  that  case  the  deceased  was  partially 
deaf,  and  therefore  it  was  bis  duty  in  ap- 
proaching a  railroad  track,  before  entering 
thereon,  to  rely  especially  upon  his  sense  of 
sight  It  appeared  that  he  was  familiar  with 
the  crossing  and  of  the  movement  of  the 
train,  and  that  while  in  a  place  of  safety, 
four  feet  from  the  first  rail  of  the  track,  he 
bad  an  unobstructed  view  In  the  direction  In 
which  tbe  train  came  that  struck  him.  But 
in  the  case  under  consideration  tbe  view  of 
the  deceased  was  obstructed  by  a  line  of 
freight  cars  which  stood  within  five  feet  of 
the  crossing,  and  it  was  only  when  be  passed 
the  line  of  tbe  obstructing  freight  cars  that 
he  was  enabled  to  see  the  approaching  train. 
Although  there  was  a  space  of  eight  feet  and 
three  inches  between  the  extreme  end  of  the 
rails  of  tbe  tracks,  that  is,  from  the  track 
upon  which  the  freight  cars  stood  and  tbe 
track  upon  which  the  train  approached,  we 
think  that  the  circumstance  that  he  was  on 
a  railroad  track,  a  place  of  danger,  without 
warning  by  the  railroad  company,  a  Jury 
question  was  presented,  whether  the  deceas- 
ed. In  proceeding  onward,  acted,  under  all 
the  circumstances,  with  that  degree  of  care 
and  prudence  which  an  ordinarily  prudent 
person  would  have  exercised  under  like  cir- 
cumstances. 

[E]  Aside  from  the  question  of  contribu- 
tory negligence,  tbe  defendant-respondent 
urges  sustaining  of  the  Supreme  Court's  de- 
cision because  of  alleged  error  In  tbe  trial 
Judge's  charge  vrlth  respect  to  the  measure 
of  damages.  That  portion  of  the  charge  ex- 
cepted to  on  the 'question  of  damages  is  as 
follows: 

"You  have  to  say  in  your  best  judgment,  if 
you  come  to  the  question  of  damages,  what  cap- 
ital sum — which  is  your  verdict— whatever  it 
may  be,  would  represent  the  money  which  his 
mother  bad  a  reasonable  expectation  of  receiv- 
ing from  him  during  the  term  of  her  natural 
life,  and  it  would  seem  from  the  evidence  in 
this  case  that  she  did  not  get  over  $6  per 
week.  You  have  to  say  how  many  weeks  you 
think  she  had  a  reasonable  expectation  of  re- 


ceiving that,  and  then  capitaUie  that  is  a  fixed 
sum,  and  let  that  be  your  verdict." 

In  this  instruction  tbe  Judge  told  the  Jury 
that  their  verdict  should  be  the  capital  sum 
which  "would  represent  the  money  which  his 
mother  had  a  reasonable  expectation  of  re- 
ceiving from  him  during  the  term  of  her 
natural  life,  and  it  would  seem  from  the  evi- 
dence in  this  case  that  she  did  not  get  over 
six  dollars  per  week." 

Defendant's  counsel  argues  that  this  comes 
under '  the  ban  of  this  court's  decision  in 
Hackney  v.  Del.  &  AtL  Tel.  Ck).,  fl9  N.  J. 
Law,  83S,  at  page  S37,  85  AtL  262,  where 
Justice  Fort  said,  speaking  of  the  verdict 
in  that  case: 

"That  was  giving  to  the  widow  and  next  of 
kin  as  a  present  value  the  whole  amount  which 
the  jury  might  find  the  intestate,  had  he  lived, 
would  have  given  to  the  widow  and  next  of  kin, 
in  installments,  at  future  periods,  during  the 
whole  of  his  life.  Such  an  instmction  does  not 
take  into  account  the  fact  that  the  widow  and 
next  of  kin  will  come  into  the  present  posses- 
sion of  the  fund  with  the  future  income  there- 
of. What  the  plaintiff  la  entitled  to  recover  is 
a  'capital  fund  (so  to  speak)  which  shall  rep- 
resent the  present  value  of  all  the  pecuniary 
loss  which  will  fall  upon  the  widow  and  next 
of  kin  hy  tbe  premature  taking  off  of  the  In- 
testate." 

If  any  vice  Inheres  in  the  first  sentence  of 
the  portion  of  the  diarge  excepted  to,  it 
may  be  said  to  be  cured  by  the  second  sen- 
tence which  was: 

"Ton  have  to  say  how  many  weeks  you  think 
phe  had  a  reasonable  expeotatinn  of  receiving 
that,  and  then  capitalise  that  in  •  fixed  snm, 
and  let  that  be  your  verdict." 

This  was  equivalent  to  saying  that  the  Jury 
should  say  how  many  weeks  they  thought  tbe 
mother  had  a  reasonable  expectation  of  re- 
ceiving from  decedent  $6  or  less — the  Jury 
fixing  the  number  of  weeks  and  the  sum 
per  we^ — and  that  the  snm  so  ascertained 
should  be  capitalized. 

True,  the  trial  Judge  did  not  define  tbe 
word  "capitalize"  as  applied  to  tbe  measure 
of  damages  with  which  he  was  dealing. 
Counsel  for  the  defendant  give  the  definition 
of  "capitalize"  from  the  Standard  Dictionary, 
including:  "(2)  to  convert  (a  periodical  pay- 
ment) into  a  sum  in  hand." 

If  tbe  Jury  understood  the  meaning  of  tbe 
word  "capitalize"  as  thus  defined,  and  they 
are  presumed  to  hare  so  understood  It,  thea 
they  were  given  a  technically  correct,  though 
not  luminous,  Instruction. 

The  defendant  did  not  prefer  any  requests 
to  charge  as  to  the  law  of  damages,  and  re- 
lies solely  upon  the  exception  to  the  charge 
as  delivered.  We  think  the  instruction  is  not 
reversible  error. 

[6]  Defendant  also  urges  that  the  Supreme 
Court's  Judgment  should  be  sustained  be- 
cause there  was  error  in  the  trial  court's 
overruling  an  Inquiry  as  to  the  earnings  of 
the  plaintlfT's  second  husband,  claiming  that 
that  would  tend  to  show  that  plaintiff's  pe- 
cuniary loss  would  not  be  as  great  as  if  her 
deceased  son  were  her  sole  support.     The 
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question  which  was  asked  and  orermled  was 
this:  "Q.  'He  (referring  to  plaintUTs  hxa- 
band)  makes  good  wages,  doesn't  he?'" 

If  the  question  had  been  directed  to  show- 
ing how  much  the  plalntUI's  second  husband 
contributed  toward  her  support.  It  donbtless 
would  have  been  error  to  overmle  It;  bat 
the  overruling  of  the  Introductory  question 
could  not  In  and  of  itself  have  been  harmful 
to  the  defendant. 

Tha  other  alleged  errors  we  think  unsub- 
stantlaL  The  Judgment  of  the  Supreme 
Court  should  be  reversed,  to  the  end  that  the 
judgment  of  the  circuit  court  shall  stand. 


(83  N.  3.  Bq.  4G9) 

BOLLSCHWEILER    v.    PACKER    HOUSE 
HOTEL  CO.  et  al.     (No.  87-191.) 

((3oart  of  Chancery  of  New  Jersey.    Oct  1, 
1914.) 

1.  OoBFOBA-noNS  (H  464,  467*)— Pbomissobt 
Note— Accommodation  Papbb— Ultra  Vibks 
Acts. 

Where  a  con>oration  acquires  the  business 
and  capital  stock  of  another  corporation  and 
gives  its  note  In  exchange  for  notes  of  the  for- 
mer corporation,  secured  by  stock  in  the  new 
corporation,  for  which  the  holder  «xcbang«d  the 
stock  of  the  old  corporation,  which  he  had  held 
as  collateral  for  former  notes,  the  note  so  given 
is  neither  accommodation  paper  nor  ultra  vires 
notwithstanding  an  agreement  between  the  hold- 
er of  the  note  and  certain  officers  of  the  new 
corporation  that  when  the  note  is  paid  the 
stock  should  become  the  property  of  those  oUi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  1820,  1821, 1^  1831 ;  Dec  Dig. 
{i  464,  4di.*] 

2.  COBPOBATIONS     (I    377*)  —  PiTBCHASS    OW 

Stock  in  OiriKB  Cobpobation— CoNarBiro- 
TioN  or  Statutes  Adopted  at  Same  Ses- 
sion. 

The  provision  of  P.  L.  1918,  p.  82,  except- 
ing from  a  prohibition  of  purchases  of  corpo- 
rate stock  by  another  corporation  porchases 
authorized  by  the  Corporation  Act,  applies  to 
the  pnrchase  by  a  corporation  of  stock  necessary 
for  its  business,  anthorixed  by  act  of  the  same 
date  (P.  L.  1913,  p.  28)  which  amended  section 
49  of  the  CorporaUon  Act  (P.  L.  1896,  p.  293). 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  if  1531-1534;  Dec  Dig.  {  §77.»] 

3.  Chattel  Mobtoaoes  (8  192*)— Recobdino 
— Time— Statutobt  Reqihrementb. 

Where  a  diattel  mortgage  was  given  to  se- 
cure the  payment  of  notes  executed  and  deliv- 
ered on  the  same  day  as  the  mortgage,  and  also 
the  payment  of  other  sums  which  might  become 
dne  under  the  terms  of  an  agreement  between 
tbe  parties,  which  agreement  was  drawn  at  the 
time  of  the  execution  of  a  chattel  mortgage,  but 
sent  to  the  other  parties  thereto  to  be  signed 
by  them,  and  was  returned  two  days  later  to 
the  attorney  who  had  drawn  the  papers,  at 
which  time  the  certificate  of  the  authority  of  the 
notary  who  took  the  acknowledgment  was  also 
received,  the  failure  to  record  the  mortgaf^e  un- 
til the  fifth  day  after  its  execution,  whether  it 
be  regarded  as  delivered  on  the  date  of  its  exe- 
cution or  as  delivered  in  escrow  then  to  become 
effective  upon  the  execution  of  tbe  contract,  ren- 
dered it  invalid  against  those  who  became  cred- 
itors prior  to  the  recording  thereof,  under  1 
Comp.  St  1910,  p.  463,  i  4,  requiring  the  imme- 
diate recording  of  a  mortgage,  which  is  con- 
strued to  require  recording  as  quickly  as  tbe 


nature  of  tike  case  will  permit  although  the 
mortgage  would  be  valid  against  creditors  who 
became  such  after  It  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {{  434-437 ;  Dec  Dig.  {  192.»J 

4.  Chattel  Mobtoaoes  (S  192*)— RscoBDina 
— ^TiME— Statutobt  Requirements. 

The  fact  that  the  delay  was  occasioned  by 
the  unexpected  absence  of  the  attorney  from 
bis  office  on  other  le|;al  matters  does  not  ren-. 
der  the  mortgage  valid,  since  a  reasonable  ex- 
planation for  the  delay  does  not  satisfy  any 
statutory  requirement  for  immediate  record. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cleat  Dig.  il  434-437;  Dec  Dig.  i 
192.*] 

6k  Ckatibl  Mobtoaobs  (I  192*)— Rkcobdiro 
—Tims— Statutobt  Requibements. 

Even  if  it  be  held  that  the  contract  did  not 
become  effective  nntQ  its  execution  was  ap- 
proved by  the  attorney,  the  delay  of  one  day  in 
recording  the  mortgage  after  the  return  of  the 
attorney  was,  under  the  circumstances,  a  failure 
to  comply  with  the  statutory  requirement  for 
immediate  record. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  U  434-437;  Dec  Dig.  i 
192.*] 

6.  ChaTTBI.  MOBTaAGES  (|  90*)— KECOBblMO— 

Ajtidavit. 

If  the  contract  was  so  essential  to  the 
mortgage  that  the  latter  did  not  become  effective 
until  the  execution  of  the  former,  the  affidavit 
for  the  recording  of  the  mortgage,  which  men- 
tioned the  other  consideration,  but  made  no 
mention  of  the  contract,  was  defective  under 
1  Compi  St  1910,  p.  463,  §  4,  requiring  such 
affidavit  to  set  out  the  consideration  of  the 
mortgage  and  as  nearly  as  possible  the  amount 
due  and  to  become  due  thereon. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §{  168-173;  Dec  Dig. 
S  00.*] 

Suit  by  Albert  Bollschweller  against  tbe 
Packer  House  Hotel  Ciompany  and  others  for 
the  appointment  of  a  receiver  for  an  Insol- 
vent corporation.  Appeal  from  the  deter- 
mination of  the  receiver  allowing  and  disal- 
lowing certain  claims  against  tbe  corpora- 
tion. Determination  of  receiver  sustained 
in  part  and  in  part  overruled. 

Joseph  E.  Strieker,  of  Perth  Amboy,  for 
receiver.  John  A.  Coan,  of  South  Amboy, 
and  James  S.  Wight,  of  Perth  Amboy,  for  ex- 
ceptant Peterson.  T.  H.  Brown,  of  Jeney 
City,  for  exceptant  Taylor. 

EMERY,  V,  C.  I  will  state  briefly  the 
conclusions  reached  on  the  hearing  of  the 
appeals  on  the  claims  of  Mallon  and  Taylor. 

[1,1]  1.  The  claim  of  William  P.  Mallon 
as  allowed  by  the  receiver  must  stand.  The 
notes  of  the  insolvent  corporation  on  which 
it  is  based  are  not,  as  claimed  by  the  except- 
ants, accommodation  paper.  They  were  giv- 
en partly  in  consideration  of  the  surrender 
by  Mallon  of  notes  of  equal  amount  of  the 
Packer  House  Company,  which  latter  com- 
pany at  the  same  time  conveyed  to  the  In- 
solvent corporation  all  its  assets  by  bill  of 
sale.  The  fact  that  it  was  also  part  of  the 
consideration  that  the  stock  of  the  Packer 
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House  Company  held  by  Mallon  was  to  be 
transferred  to  the  purchasing  company  and 
made  In  part  the  basis  for  Issuing  Its  own 
stock  to  equal  amount,  and  that  this  new 
stock  of  the  purchasing  company  was  to  be 
delivered  to  Mallon  as  security  for  the  notes 
of  the  purchasing  company,  does  not  make 
the  paper  accommodation  paper.  This  pur- 
chase of  the  stock  of  the  vendor  company, 
under  the  act  of  February  19,  1913  (P.  L. 
1913,  c.  15,  p.  28),  amending  the  forty-ninth 
section  of  the  corporation  act,  may  be  held 
to  be  not  full-paid  stock  under  the  first  pro- 
viso of  that  section ;  but  that  question  Is  not 
now  an  issue.  That  act  amends  the  section 
of  the  corporation  act  which  made  the  judg- 
ment of  the  directors  as  to  value  conclusive 
as  to  the  value  of  the  stock  purchased.  In  the 
absence  of  fraud.  The  subsequent  act  of  the 
same  year  (chapter  18,  p.  32),  prohibiting 
purchases  of  stock,  expressly  excepts  pur- 
chases authorized  by  the  corporation  act 
This  will  Incdude  supplements  thereto  then  In 
force,  and  Include  chapter  15  of  the  same 
date,  authorizing  purchases  of  stock  neces- 
sary for  its  business. 

The  transaction  as  disclosed  by  the  evi- 
dence was  substantially  the  taking  over  by 
bill  of  sale  and  delivery  of  possession  of  the 
entire  assets  and  property  of  the  Packer 
House  Company,  and,  in  connection  with  it, 
its  entire  capital  stodf,  by  the  new  company 
wblch  was  organized  for  the  purx)ose  of  tak- 
ing it  over  and  continuing  the  business,  and 
as  part  of  the  consideration  gave  its  notes 
to  a  creditor  of  the  vendor  company,  who 
was  entitled  to  follow  and  hold  its  assets 
for  payment  He  surrendered  to  the  new 
company  the  notes  evidencing  his  claims  as 
creditor  of  the  old  company  on  receiving 
from  the  new  company  its  notes  for  the  same 
amount  Its  notes  in  his  hands  are  there- 
fore not  accommodation.  The  circumstance 
that,  when  these  notes  of  the  new  company 
were  given  for  the  debts  of  the  old  company, 
stock  ill  the  new  company  was  given  to  Mal- 
lon as  collateral  to  an  amount  equal  to  the 
stock  of  the  old  company,  and  which  he  also 
held  as  collateral  and  surrendered,  and  the 
further  circumstance  that  by  the  provision 
of  an  agreement  signed  by  Mallon,  the  new 
company  and  Brevoul.  one  of  Its  officers,  it 
was  agreed  that  on  the  payment  of  these 
notes  of  Mallon  by  the  company  the  stock  of 
the  new  company  held  as  collateral  should 
be  the  Joint  property  of  BoUschweller  and 
Brevoul,  may,  either  on  the  evidence  at  the 
hearing  or  when  the  question  comes  to  issue, 
raise  the  question  as  to  whether  this  stock 
in  the  hands  of  Brevoul  and  BoUschweller  Is 
fully  paid.  But  Mallon  received  the  stock 
of  the  new  company  only  as  collateral,  and, 
in  view  of  the  whole  evidence  given  on  the 
appeal  as  to  the  circtimstances  under  which 
the  notes  were  given,  this  agreement  does 
not,  as  against  him,  have  the  effect  Insisted 
on  80  strenuously  by  complainant's  counsel, 
of  making  the  new  company's  notes  in  Mal- 


lon's  hands  dither  aocommodatloa  or  ultra 
vires  paper. 

2.  The  claim  of  John  S.  Taylor  Is  also 
founded  in  part  upon  notes  of  the  new  com- 
pany given  to  him  upon  the  surrender  of 
notes  of  the  old  company  upon  the  transfer 
of  its  assets  to  the  new  company,  and  in 
part  ($400)  for  notes  of  that  amount  given 
to  Mallon  and  transferred  to  him.  The  re- 
ceiver has  allowed  only  the  latter  amount 
disallowing  the  balance  of  his  claim.  For 
the  reasons  stated  in  reference  to  the  Mai- 
Ion  claim,  Taylor's  claim  should  be  allowed 
to  the  full  extent  of  the  notes  of  the  old 
company  surrendered  to  the  new  company 
on  the  transfer. 

As  Mr.  Taylor,  however,  was  the  principal 
stockholder  of  the' old  company  and  on  the 
transfer  to  the  new  company  was  one  of  the 
three  persons  to  whom  the  entire  stock  of 
the  new  company  ($19,000)  was  Issued  as 
fully  paid  stock  for  the  purposes  of  the  trans- 
fer, a  question  may  hereafter  arise  whether 
the  stock  thus  issued  to  Taylor  is  full-paid 
stock,  and  whether  as  holder  of  unpaid  stock 
he  is  liable  to  assessment  for  payment  of 
the  debts  of  the  Insolvent  company,  and 
whether  any  amount  for  which  he  Is  so  lia- 
ble should  not  be  set  off  against  his  claim. 
On  this  proceeding  the  only  question  is  the 
validity  and  amount  of  the  claim. 

[3]  3.  Claim  of  John  N.  Peterson:  The 
amount  and  validity  of  this  claim  as  a  claim 
against  the  company  for  $6,478.25  Is  not  dis- 
puted, but  it  is  secured  by  a  chattel  mort- 
gage, and  its  preference  as  against  Mallon 
and  Taylor,  who  became  creditors  on  March 
1, 1913,  and  before  it  was  recorded  on  March 
6,  1913,  and  who  seem  to  be  the  only  credi- 
tors of  this  kind.  Is  disputed.  As  against 
creditors  who  became  such  subsequent  to  the 
recording,  the  mortgage  Is  preferred.  Roe 
V.  Medlng,  53  N.  J.  £q.  350,  369,  30  AtL  587. 
33  Atl.  394  (Err.  &  App.  1895).  The  statute 
(1  Comp,  St  p.  463,  par.  4)  requiring  "Immedi- 
ate delivery"  of  lie  mortgaged  chattels,  or 
the  "recording"  as  directed  by  the  act  as 
construed  in  Roe  v.  Medlng,  supra,  63  N.  J. 
Eq.  368,  30  AU.  587.  33  AU.  394,  means 
"Immediate  possession"  or  "immediate  re- 
cording." There  was  a  further  declaration 
(Van  Syckel.  J.,  63  N.  J.  Eq.  359,  33  Atl.  395) 
that  "Immediate"  means  "as  soon  as  may  be 
by  reasonable  dispatch  under  the  circum- 
stances of  the  case";  and  In  subsequent 
cases,  both  In  the  Supreme  Court  and  in  this 
court,  this  construction  of  the  meaning  of 
the  term  "immediate"  as  given  in  Roe  v. 
Medlng  was  adopted.  Hardcastle  v.  Stiles, 
69  N.  J.  Law,  551,  55  Atl.  104  (1903),  affirmed, 
for  reasons  stated,  TO  N.  J.  Law,  828,  89 
Atl.  1117;  Bi-ockhurst  v.  Cox,  71  N.  J.  Eq. 
703,  64  Atl.  182  (Garrison,  V.  C,  1906),  af- 
firmed on  appeal  72  K.  J.  Eq.  950,  '73  AtU 
1117 ;  Gulden  v.  Lucas,  81  N.  J.  Eq.  106.  85 
Atl.  902,  903  (Garrison,  V.  C,  1913). 

The  chattel  mortgage  in  question  given  by 
the  Packer  House  Hotel  Company  to  Pabat 


Digitized  by 


Google 


N.J.) 


B0UJ30BWEILBB  r.  PACKER  HOUSE  HOTEL  CO. 


1029 


Brewing  Company  and  John  N.  Peterson  was 
dated  March  1,  1913,  and  conveyed  all  the 
chattels  then  In  the  hotel  known  as  the 
Packer  House  In  Perth  Amboy,  or  to  be 
afterwards  added  to  or  substituted  for  these 
chattels.  These  were  the  chattels  which  had 
been  ,  purchased  by  bill  of  sale  from  the 
Packer  House  Company,  executed  and  deliv- 
ered on  the  same  day  to  the  Packer  House 
Hotel  Company,  In  connection  with  the  de- 
livery of  the  notes  on  this  purchase,  above 
referred  to,  which  also  took  place  on  the 
same  day,  but  was  a  separate  and  Independ- 
ent transaction.  Pabst  Brewing  Company 
and  Peterson  supplied  the  money  which  was 
paid  on  the  purchase,  and  this  chattel  mort- 
gage was  given  In  part  to  secure  them  for 
the  money  advanced  In  cash,  which  was  paid 
over  that  day  to  the  vendors,  who  at  the 
same  time  received  the  new  company's  notes 
in  substitution  for  the  old  company's  notes 
as  above  stated.  Mallon  and  Taylor  do  not 
appear  to  have  had  any  knowledge  of  the 
proposed  mortgage  given  to  secure  the  money 
advanced  to  make  the  cash  payments  to  them 
on  the  transfer.  On  the  day  of  executing 
the  mortgage,  an  affidavit  as  to  its  considera- 
tion was  taken  by  Peterson,  in  which  this  con- 
sideration Is  stated  to  have  been  "$4,000  there- 
of money  actually  loaned  by  the  mortgagees 
in  order  to  enable  the  mortgagor  to  pay  part 
of  the  purchase  price  of  the  property  herein 
described.  The  remaining  $4,000  to  secure 
the  mortgagee,  Peterson,  for  his  Indorsement 
of  a  note  made  by  the  Packer  House  Hotel 
Company  and  discounted  with  the  £*ir8t  Na- 
tional Bank  of  Perth  Amboy,  N.  J.,  In  order 
to  raise  additional  funds  to  meet  the  balance 
of  the  purchase  price  for  the  property  herein 
described,"  and  "that  there  is  actually  due 
on  the  mortgage  $4,000,  and  In  the  event  of 
the  failure  of  the  mortgagor  to  pay  the  note 
indorsed  by  Peterson,  then  the  additional 
sum  of  $4,000  will  be  due,  making  in  all  the 
sum  of  $8,000."  There  was  no  reference  in 
the  affidavit  to  any  other  consideration  of 
the  mortgage.  The  mortgage  Itself,  however, 
is  by  its  term  conditioned  not  only  for  the 
payment  of  the  sum  of  $8,000,  on  demand 
with  Interest,  but  is  also  upon  condition 
that  the  mortgagor  "pay  all  other  sums 
which  may  be  due  or  become  due  by  it  to 
tlie  parties  of  the  second  part,  or  either  of 
tliem,  for  merchandise  sold  to  it  by  either 
of  them,  and  shaU  also  fully  comply  with 
ttie  terms  of  an  agreement  between  the  par- 
ties, bearing  even  date  herewith,  for  the 
sale  of  Pabst  beer  and  other  merchandise 
exclusively."  This  agreement  is  only  refer- 
red to,  but  is  not  set  out,  in  the  mortgage, 
and  the  affidavit  does  not  refer  to  it  as 
constituting  part  of  the  consideration.  It 
appears  by  the  evidence  that  such  an  agree- 
ment to  be  executed  in  triplicate  was  drawn 
at  the  time  of  the  execution  of  the  mortgage, 
signed  by  the  mortgagor  and  Peterson,  and 
was  to  be  signed  by  the  Brewing  Company. 
Itie  mortgage  and  contracts  were  left  with 


Mr.  Gilbert,  the  attorney  of  the  brewing  com- 
pany, who  acted  for  them  in  arranging  the 
contract  The  papers  were  left  with  him 
at  his  office  In  New  York  upon  their  execu- 
tion on  Saturday,  March  1,  1913.  After  the 
execution  of  the  mortgage  and  contracts,  Mr. 
Gilbert,  being  satisfied  that  the  brewing  com- 
pany would  approve,  delivered  checks  for 
the  money  to  be  advanced  by  the  brewing 
company  on  account  of  the  purchase  price  on 
the  transfer  from  the  old  company  to  the 
new  company,  and  tliis  transfer  was  com- 
pletes, independently  and  subsequently  on 
the  same  day.  The  execution  of  the  mort^ 
gage  took  place  on  Saturday  after  the  clos- 
ing of  the  public  offices,  and  Mr.  Gilbert, 
before  whom  as  notary  public  the  affidavit 
as  to  the  consideration  of  the  chattel  mort- 
gage had  been  taken,  gave  directions  for  pro* 
curing  this  certificate  on  the  Monday  follow- 
ing, and  also  on  Saturday  mailed  to  the 
Pabst  Brewing  Company  in  New  York  the 
contracts  for  their  execution  and  return  to 
him  in  New  York.  On  Sunday  Mr.  Gilbert 
was  called  to  Albany  to  attend  to  a  case  in 
the  Court  of  Appeals  of  New  York,  and  at 
the  time  expected  to  return  on  Monday.  On 
Monday,  March  3d,  the  brewing  company,  by 
its  letter  of  that  date,  returned  two  signed 
copies  of  the  contract  to  Mr.  Gilbert's  office. 
Whether  this  letter  was  received  on  March 
3d  or  March  4th  does  not  appear.  On  March 
3d  the  certificate  of  the  county  clerk  to  Mr. 
Gilbert's  notarial  authority  was  also  te- 
ceived  at  his  office.  Mr.  Gilbert  was  unex- 
pectedly detained  at  Albany  and  did  not 
return  to  his  office  until  Wednesday,  March 
6th.  He  does  not  seem  to  have  given,  either 
before  leaving  for  Albany  or  while  there, 
any  directions  as  to  the  forwarding  of  the 
chattel  mortgage  for  record  after  procuring 
the  clerk's  certificate,  and  the  return  of  the 
contracts  executed.  The  transaction  had 
been  under  his  exclusive  charge  and  the 
chattel  mortgage  with  the  contract  remained 
in  his  office  until  his  return  on  March  6tli, 
and  on  that  day  he  Beat  the  chattel  mort- 
gage by  mail  to  the  county  (flerk  of  Middle- 
sex county,  where  it  was  received  and  re- 
corded on  March  6th,  at  8  a.  m. 

Five  days  thus  elapsed  between  the  execu- 
tion and  the  recording  of  the  mortgage,  and 
treating  the  direction  of  the  statute  as  to 
"immediate  recording"  to  mean  as  declared 
by  V.  Oh.  Pitney  In  Boe  v.  Medlng,  63  N.  J. 
Eq.  358,  359,  368,  30  Atl.  687,  500,  "as  quick- 
ly as  the  circumstances  of  the  case  and  the 
character  of  the  chattels  will  permit,"  or  as 
declared  by  the  Appellate  Court  in  the  same 
case  to  be,  "as  soon  as  may  be  by  reasonable 
dispatdi  under  the  circumstances  of  the 
case,"  the  question  of  fact  to  be  decided  is 
whether,  applying  this  test,  the  chattel  mort- 
gage, under  the  circumstances  of  the  case, 
was  "Immediately  recorded"  as  required  by 
the  statute.  On  the  part  of  the  mortgagee, 
it  is  claimed  that  the  original  delivery  of  the 
mortgage  on  Saturday,  March  Ist,  to  Mr.  Gil- 
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bert,  was  In  escrow  only ;  that  the  mortgage, 
a»  appears  by  tbe  terms  of  It,  was  to  secure 
Sot  only  the  i>ayinent  of  money,  but  the  per- 
formance of  a  written  agreement  therein  re- 
ferred to;  that  this  agreement  did  not  be- 
come effective  until  the  agreement  Itself  was 
signed  by  Pabst  Brewing  Company  and  not 
until  after  its  execution  had  been  approved 
personally  by  Mr.  OUbert,  In  whose  hands 
the  chattel  mortgage  had  been  left  In  es- 
crow ;  that,  as  he  had  no  opportunity  to  give 
his  approval  until  his  return  on  Mardi  4th, 
the  question  as  to  delay  is  reduced  to  the 
delay  of  a  single  day  in  sending  the  mort- 
gage by  mail  from  New  York. 

[4]  And  it  is  further  insisted  that  the  un- 
expected delay  in  not  sending  tbe  mortgage 
on  Monday,  March  3d,  has  been  reasonably 
explained,  and  that  under  the  decisions  such 
reasonable  explanation  of  the  delay  in  re- 
cording satisfies  tbe  statute.  In  my  Judg- 
ment, tbe  contention  that  delay  "reasonably 
explained"  satisfies  the  statute  cannot  be 
allowed.  Tbe  statute  Itself  requires  "imme- 
diate" recording,  and,  as  construed  by  the 
courts,  recording  "as  soon  as  may  be  with 
reasonable  dispatch  under  the  circumstanced 
of  the  case."  Tliis  Is  a  different  statutory 
rule  from  "immediately  recording,  unless  tbe 
delay  be  explained."  The  delay  may  be  ex- 
plained, and  this  explanation  may  be  en- 
tirely satisfactory,  as  it  is  in  this  case,  so 
far  as  the  parties  to  the  mortgage  and  their 
attorney,  to  whom  It  was  delivered  for  rec- 
ord, are  concerned.  But  that  is  an  entirely 
different  question,  I  take  it,  from  whether, 
as  between  the  creditors  of  tbe  mortgagor 
and  the  mortgagee,  the  mortgage  was,  under 
the  drcumstances  of  the  case,  recorded  ei- 
ther as  quickly  as  tbe  drcumstances  permit- 
ted, or  with  reasonable  dispatch.  Circum- 
stances of  the  case  which,  among  others, 
have  a  bearing  on  tbe  question  of  "reason- 
able dispatch,"  are  these:  The  mortgaged 
chattels,  ovraed  by  a  New  Jersey  corpwation 
and  located  in  New  Jersey,  were  conveyed 
to  the  mortgagor  on  March  Ist  by  bill  of 
sale  delivered  in  New  York  City,  at  tbe  office 
of  a  New  York  attorney,  and  the  notes  rep- 
resenting part  of  the  purchase  money,  or 
arising  out  of  the  purchase,  were  then  de- 
livered to  the  creditors,  who  became  cred- 
itors of  the  mortgagor  on  that  date,  and 
without,  so  tar  as  it  appears,  any  knowledge 
as  to  a  proposed  mortgage  to  be  giv^i  on 
the  property  sold,  to  secure  the  payment  of 
portion  of  the  purchase  money  paid  on  the 
transfer  to  tbe  person  or  persons  wlto  had 
advanced  It  for  the  mortgagee.  Tlie  chattel 
mortgage  was  executed  and  acknowledged 
on  March  1st,  but  in  New  York  and  before 
an  officer  of  that  state,  which  required  a  de- 
lay of  at  least  a  day  for  procuring  an  official 
certificate  to  tbe  acknowledgment  The  ad- 
ditional delay  in  recording  or  sending  for 
record  arose  by  reason  of  the  New  York  at- 
torney's engagements  in  the  courts  of  New 
York.    While  this  explains  the  delay,  it  does 


not,  in  my  Judgment,  as  against  ttiese  cred- 
itors, make  the  recording  or  sending  for  rec- 
ord after  this  delay,  either  an  "immediate 
recording"  as  the  express  terms  of  tbe  stat- 
ute require,  or  a  recording  "as  soon  as  may 
be"  or  "with  reasonable  dispatch,"  as  con- 
strued by  the  courts. 

In  the  cases  referred  to  by  counsel,  as 
adopting  by  construction  the  qualification 
"unless  tlie  delay  is  explained,"  it  appears 
that  prima  fade  the  delay  in  recording  was 
such  as  to  preclude  its  being  considered  as 
an  "immediate  recording,"  and  the  fact  that 
no  explanation  was  given  was  referred  to, 
not  by  way  of  importing  a  qualifying  dauae 
Into  the  statute,  but  by  way  of  confirming 
the  condusion  Justified  by  the  facts  which 
did  appear.  This  seems  to  be  the  express 
declaration  in  these  cases  relied  on.  Don- 
ham  V.  Cramer,  63  N.  J.  Eq.  161,  168,  61  AU. 
1011  (Grey,  V.  C.  1902) ;  Brockburst  ▼.  Cox, 
71  N.  3.  Bq.  703,  708,  64  AtL  182  (Garrison, 
V.  0.,  1906). 

Treating  the  case  as  one  where  tbe  d^v- 
ery  of  tbe  mortgage  was  suspended  until  tbe 
execution  of  the  contract  by  the  brewing 
company,  this  took  place  on  Mardi  3d,  on 
which  day  also  the  clerk's  certificate  was 
procured.  The  agreements  were  to  be  ex- 
ecuted in  triplicate.  On  Saturday  Mr.  Gil- 
bert mailed  all  three  copies  (executed  by  tlie 
hotel  company  and  Peterson)  to  tbe  brewing 
company,  who  were  to  execute  aU  three,  and, 
as  appears  by  tbe  brewing  company's  lettn 
to  Mr.  Gilbert  of  March  3d,  to  return  only 
two  ot,  them  to  him.  The  brewing  company 
apparently  retained  the  third  copy,  and  on 
the  mailing  of  the  two  signed  copies  to  Mr. 
Gilbert^  for  delivery  to  the  other  parties,  tbe 
contract  was  complete.-  Hie  retention  of  the 
chattel  mortgage  from  record  or  the  failure 
to  send  it  for  record  either  by  mall  or  mes- 
senger on  the  morning  of  the  4th  was  due  to 
the  retention  of  aU  tbe  papers  in  Mr.  Gil- 
bert's office,  pending  his  return,  and  his  ap- 
parent failure  or  omission  to  give  any  direc- 
tions in  relation  to  the  matter  during  his 
unexpected  absence.  He  Intended  and  ex- 
pected, as  he  says,  to  be  at  his  office  on  Mon- 
day, and  had  he  been  there  the  mortgage 
would  undoubtedly  have  been  sent  or  mail- 
ed on  the  3d  or  the  morning  ot  the  4th.  De- 
lay beyond  this  time,  under  all  the  drcum- 
stances proved  In  this  case,  seems  to  me  to 
have  been  a  failure  to  record  the  mortgage 
either  "as  soon  as  may  be"  or  with  "reason- 
able dispatch."  The  fact  that  our  courts  al- 
low "reasonable  dispatch"  under  the  drcum- 
stances to  be  treated  as  "immediate  record- 
ing" under  the  words  of  the  statute,  and 
have  thus  by  constructicm  extended  its  terms 
to  a  reasonable  Umlt,  requires,  I  think,  tliat 
in  the  application  of  the  statute,  under  tbis 
construction,  we  should  continue  to  keep  in 
mind  that  the  language  to  be  construed  Is 
still  the  direction  for  "immediate  recording," 
not  these  words  as  qualified  by  an  express 
statutory  direction  for  "reasonable  diapatcb," 
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or  "nnless  tbe  delay  is  explained,"  leavlnK 
these  expressions  to  be  constmed  and  applied 
to  subsequent  cases,  as  being  likewise  statu- 
tory provisions.  Tbe  original  words  of  tbe 
statute  are  to  be  kept  In  view  as  the  rule  or 
standard  to  be  applied  in  each  case,  and,  In 
giving  a  "reasonable"  application  of  them 
to  the  drcumstances  of  each  case,  their  force 
and  effect  must  not  be  practically  destroyed 
by  a  liberal  construction  of  "explanations  of 
delay."  These  "explanations  of  delay,"  so 
far  as  creditors  protected  by  the  receding 
act  are  concerned,  must  be  equivalent  to 
proof  ttiat  the  recording  was  "with  all  rea- 
sonable dispatch." 

[5]  The  mortgagee's  counsel  insists  strenu- 
ously that  tbe  mortgage  did  not  become  ef- 
fective until  the  contract  to  be  signed  by  the 
brewing  company  was  personally  approved  by 
Ifr.  Gilbert,  and  that  this  would  not  have 
taken  place  until  March  4th  on  his  return. 
Assuming  this  to  be  proved  in  the  case,  this 
would  still  make  a  delay  until  the  5th,  and 
apparently  a  late  mail  on  that  day,  and  this 
delay  of  a  day,  in  my  Judgment,  was  a  fail- 
ure to  record  with  reasonable  dispatch  with- 
in the  terms  of  a  statute  for  "immediate  re- 
cording." And  as  to  tbe  delivery  of  the 
mortgage  in  escrow  until  after  Mr.  Gilbert's 
personal  approval  of  the  execution  of  the 
contract  by  the  brewing  company,  no  direct 
proof  of  any  such  understanding  between  the 
parties,  that  Mr.  Gilbert  should  personally 
approve  the  formal  execution  of  the  con- 
tract by  the  brewing  company,  appears  in 
the  case.  And  although  It  may  have  been 
expected  by  the  mortgagors,  as  well  as  Mr. 
Gilbert  himself,  that  it  would  be  approved 
by  him,  yet  it  appears  by  his  evidence  that 
tbe  substantial  matter  awaiting  the  delivery 
of  the  mortgage  was  the  approval  by  the 
brewing  company  of  the  terms  of  tbe  con- 
tract, which,  as  Mr.  Gilbert  says,  had  been 
agreed  on  after  much  discussion,  and  which 
had  been  in  a  measure  finally  settled  by  him, 
on  behalf  of  the  brewing  company,  but  with- 
out an  opportunity  for  consultation  with 
them.  If  the  terms  were  approved,  the  for- 
mal execution  and  Its  correctness  was  a  mat- 
ter entirely  within  the  routine  duties  of  the 
officers  of  the  company.  The  contracts  were 
prepared  to  be  signed  only  by  the  secretary, 
the  officer  who  usually  affixes  tbe  seal,  and 
tbe  formal  execution  was  also  a  matter  as  to 
which  any  member  of  Mr.  Gilbert's  firm  could 
pass  on  In  his  absence.  There  is  nothing  to 
Indicate,  in  my  Judigment,  that  after  the 
brewing  company  had  in  fiict  actually  mailed 
tbe  contract,  properly  executed  on  tbeii  part, 
tbe  chattel  mortgage  was  still  to  be  con- 
sidered as  held  in  escrow  by  Mr.  Gilbert  for 
bis  personal  approval  of  the  execution  by  the 
company. 

[6]  But,  assuming  that  It  was  so  held,  and 
fbat  this  Oiattel  mortgage  did  not  become 
valid  by  delivery  until  after  tbe  formal  ap- 
proval  by  Mr.  Gilbert  personally   of  tbe 


execution  of  the  contract,  then,  on  tbe  evi- 
dence, a  further  and  apparently  a  fatal  ob- 
jection to  the  validity  of  the  chattel  mort- 
gage under  the  recording  act  appears.  This 
contract  between  the  parties  was  expressly 
referred  to  in  the  chatty  mortgage  as  one 
of  the  conditions  thereof,  and,  on  the  theory 
that  the  mortgage  was  not  valid  until  the 
execution  and  delivery  of  the  contract,  tbe 
contract  clearly  became  part  of  the  true 
consideration  of  the  mortgage.  It  was  not, 
however,  set  out  in  the  mortgage  itself,  nor 
was  it  referred  to  in  the  affidavit  as  making 
up  any  part  of  tbe  consideration  of  the  mort- 
gage. The  mortgage  treats  the  advance  of 
money  as  the  sole  consideration  of  the  mort- 
gage. If  this  contract  was  such  an  essential 
part  of  the  transaction  that  the  validity  of 
the  mortgage  depended  on  its  delivery,  liien, 
as  it  now  seems  to  me,  either  the  contract  or 
Its  substance  and  effect  should  have  been  set 
out  in  the  affidavit  as  to  consideration.  Un- 
der the  statute  (1  Comp.  St  463,  par.  4)  the 
affidavit  must  set  out  "the  consideration  of 
said  mortgage  and  as  nearly  as  possible  the 
amount  due  and  to  grow  due  thereon."  If 
the  execution  ot  the  contract  was  so  essen- 
tial to  the  validity  of  the  mortgage  as  to  en- 
title the  mortgagee  under  the  statute  to  the 
benefit  of  at  least  two  days  delay  against 
the  creditors  for  tbe  purpose  of  procuring  it, 
it  would  seem  that  it  must  be  considered  as 
so  much  a  part  of  the  consideration  of  the 
mortgage  as  to  entitle  them  to  have  set  it 
out  In  the  affidavit 

The  chattel  mortgage  must  be  held  not  to 
be  a  preferred  claim  against  the  creditors  of 
the  company  whose  claims  arose  prior  to  its 
recording, 

(86  N.  3.  I/.  6E8) 
TROTH  V.  MII/LVILLB  BOTTLE  WORKS. 

(Supreme  Court  of  New  Jersey.    Oct  9,  1914.) 

(SvUabui  tu  the  Court.) 

1.  Masteb  and  Sekvant  (§  87%,  New,  voL  16 
Key-No.  Series)— Ekployebs'  Liabiutt  Act 
— Emplotment  of  Minors— Notice. 

When  section  2  of  the  Employers'  Liabil- 
ity Act  (P.  L.  1911,  p.  134)  is  not  Intended  to 
apply  to  tbe  employment  of  minors,  the  notice 
must  be  given  by  or  to  the  parent  or  guardian 
of  the  minor;  a  notice  posted  In  the  works  or 
by  means  of  the  pay  envelope  does  not  suffice. 

2.  Master  and  Servant  (8  16%,  New,  vol.  16 
Key-No.  Series)— Emplotebs'  Liabilitt  Act 

— CONSTTrUTIONALrXT. 

The  act,  as  applied  to  pre-existing  con- 
tracts,   la  constitutional. 

Certiorari  to  Court  ot  Common  Fleas,  Cum- 
berland County. 

Certiorari  by  Edgar  L.  Troth  against  the 
MillvUIe  Bottle  Works,  to  review  an  order  on 
defendant  to  pay  petitioner  a  certain  sum  im- 
der  the  Employers'  Liability  Act  Judgment 
affirmed. 

Argued  June  term,  1914,  before  TRENCH 
ARD.  BBRGBN,  and  BLACK,  JJ. 
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Ijonls  H.  Miller,  of  WIlTlIle,  for  prosecutor. 
Wescott  &  Wescott,  of  PhUadelphla,  Fa.,  for 
defendant, 

BLACK,  J.  This  writ  of  certiorari  brings 
before  tbe  court  for  review  an  order  made  by 
tliu  Judge  of  tbe  Cumberland  court  of  com- 
mon pleas  on  tbe  17tb  day  of  February,  1914, 
by  which  be  ordered  tbe  defendant  to  pay  to 
petitioner  the  sum  of  $5  per  week  for  100 
weeks,  or  a  total  of  $500,  under  the  act 
known  as  the  Eimployers'  Liability  Act  (P. 
L.  1911,  pp.  134,  763).  The  record  discloses 
these  facts:  The  petitioner  became  an  ap- 
prentice to  tbe  defendant,  as  a  mold  maker, 
on  tbe  26th  day  of  September,  1909,  prior  to 
the  passage  of  the  act  by  tbe  Legislature. 
He  was  Injured  by  a  blow  in  the  eye  on  De- 
cember 22,  1911.  At  the  time  of  the  Injury 
tbe  petitioner  was  18  years  of  age.  Tbe  pros- 
ecutor urges  Biz  points  for  setting  aside  the 
order  of  tbe  court  l>eIow,  which  may  be 
grouped  under  three  heads;  First,  the  em- 
ployer bad  no  notice  of  the  injury;  second, 
the  employer  had  given  notice  to  the  em- 
ployi  of  the  fact  that  it  would  not  be  bound 
by  section  2  of  tbe  act;  and,  third,  the  act 
is  unconstitutional. 

[1]  As  to  the  first,  it  Is  sufficient  to  say 
tliat  there  is  evidence  to  support  tbe  con- 
clusion of  the  trial  court,  and  this  court  will 
not  reverse  on  that  ground.  On  the  second 
point,  the  notice  relied  upon  Is  as  follows: 

"Bmploy«B  Take  Notice. 
"The  provisions  of  section  2  of  the  New  Jer- 
sey Employers'  Liability  Act,  approved  April 
4,  1911  (Cbapter  95,  Laws  of  1911),  are  not  in- 
tended by  this  corporation  to  apply  to  its  con- 
tract of  hiring  with  you. 

"MilMUe  Bottle  Works." 

This  notice  was  posted  around  the  works 
and  given  through  the  medium  of  the  pay  en- 
velope. The  difficulty  with  this  notice  is 
that  it  is  not  In  compliance  with  the  statute. 
Section  9  of  the  statute  provides,  that: 

"In  tbe  employment  of  minors,  section  II 
shall  be  presumed  to  apply  unless  the  notice  be 
given  by  or  to  the  parent  or  guardian  of  the 
minor." 

This  was  not  done. 

[2]  On  the  third  point— the  ctmstituttonall- 
ty  of  the  act — this  court  held,  in  the  Sexton 
Case,  84  N.  J.  Law,  85,  86  Atl.  451,  affirmed 
In  tbe  Court  of  Errors  and  Appeals  in  Sexton 
V.  Newark  District  Telegraph  Co.,  86  N.  J. 
Law, ,  91  AtL  1070,  that  the  act  was  con- 
stitutional, when  applied  to  contracts  made 
after  the  passage  of  the  act  As  to  pre- 
existing contracts,  tbe  act  Is  also  constitu- 
tional, as  was  said  by  the  Supreme  Court  of 
Wisconsin  in  construing  an  act  of  that  state. 
This  is  not  a  compulsory  law;  therefore  the 
question  Is  not  whether  the  act  ofCend 
against  the  state  and  federal  Constitutions, 
which  guarantee  all  citizens  against  the  dep- 
rivation of  property  without  due  process  of 
laWi    That  was  tbe  question  decided  in  the 


affirmative  by  the  New  York  Court  of  Ap- 
peals in  the  celebrated  case  of  Ives  v.  Soutb 
Buffalo  Railroad  Co.,  201  N.  T.  271,  94  N.  B. 
431,  34  L.  R.  A.  (N.  S.)  162.  Ann.  Cas.  1912B, 
156,  and  in  the  negative  by  the  Supreme 
Court  of  Washington  in  State  ex  reL  Davis- 
Smith  Co.  V.  Clausen,  65  Wash.  166,  117  Pac. 
1101,  37  L.  fc.  A.  (N.  S.)  466. 

In  tbe  present  case  the  petitioner  was  em- 
ployed under  a  contract  of  service  made 
prior  to  the  passage  of  the  law,  and  which 
did  not  expire  until  the  25th  day  of  Septem- 
ber, 1913.  It  is  urged  that  the  act,  as  ap- 
plied to  pre-existing  contracts,  is  unconstlta* 
tional,  as  impairing  the  obligation  of  con- 
tracts. This  view  is  not  sound,  for  the  rea- 
son stated  by  Chief  Justice  Wlnslow  of  the 
Supreme  Court  of  Wisconsin  in  the  case  of 
Borgnis  v.  Falk  Ca,  147  Wis.  327,  133  N. 
W.  209,  37  L.  B.  A.  (N.  S.)  489: 

"The  right  to  bring  an  action  in  the  future 
in  case  of  a  possible  tort  not  yet  committed  is 
no  part  of  the  contract  of  employment.  That 
right  arises  oat  of  the  relation  of  employer  and 
employe,  and  is  subject  to  change  by  the  law- 
making power  at  any  time.  The  employer  does 
not  contract  that  It  shall  remain  Intact  There 
Is  no  vested  right  In  a  mere  remedy  for  a  hypo- 
thetical wrong.  At  most,  the  law  cannot  be 
said  to  do  more  than  change  the  remedy  for  a 
tort  which  is  yet  to  happen,  and  may  never 
happen.  The  Legislatare  may  change  the  rem- 
edies for  torts  yet  to  be  committed  at  any  time, 
and  such  changes  cannot  be  said  to  make  any 
change  in  mere  contrncts  of  service  existing  be- 
tween the  parties.    This  seems  very  patent." 

The  Judgment  of  the  Cumberland  common 
pleas  is  affirmed. 


(M  N.  J.  Ij.  SOB) 
SABELLA  et  aL  v.  BBAZILEIRO. 
(Supreme  Court  of  New  Jersey.    Oct  1,  1914.)' 

(Syllalut  by  the  Court.) 

Masteb  and  Servant  (i  87%,  New,  voL  16 
Key-No.  Series)— "Casual  Employment." 
An  employment  is  not  "casual,"  within  the 
meaning  of  that  term  os  used  in  the  so-called 
"Employers'  Uability  Act"  (Act  April  4,  1911 
fP.  L.  p.  134]),  where  one  is  employed  to  do  a 
particular  part  of  a  service  recurring  somewhat 
regularly  with  Uie  fair  expectation  of  the  con- 
tinuance for  a  reasonable  period. 

Certiorari  to  Court  of  Common  Pleas,  Hud- 
son County. 

Certiorari  by  Emilia  Flanmela  Sabella  and 
others  against  Lloyd  Brazileiro.  Judgment 
affirmed. 

Argued  June  term,  1914,  before  TRENCH- 
ARO,  BERGEN,  and  BLACK,  JJ. 

McDermott  *  Enrlght,  of  Jersey  City,  for 
prosecutors. 

BERGEN,  J.  This  cause  was  submitted 
on  such  briefs  as  should  be  filed  within  the 
time  prescribed  by  the  rules  of  this  court, 
and  we  have  not  been  favored  with  any  oa 
behalf  of  the  defendant  In  certiorari.  A 
paper  was  filed  by  a  person  who  claims  to 
be  an  attorney  at  law,  but  he  appears  to  be 
ignorant  of  the  rule  observed  In  this  ooart 
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tbat  only  those  who  have  been  admitted  as 
counselors  of  this  court  are  permitted  to  ap- 
pear and  argue  causes  before  It  A  brief  fil- 
ed in  this  court  by  one  who  has  not  been 
admitted  to  the  degree  of  counselor  at  law 
will  not  be  considered.  Hazard  v.  Phcenlz 
Co.,  78  N.  J.  Eq.  568,  80  Atl.  456. 

This  dispute  requires  the  determination 
of  two  questions  raised  under  the  statute 
commonly  called  the  Employers'  Liability  Act 
(P.  L.  1911,  p.  134):  (a)  Was  the  contract  of 
employment  made  In  New  Jetsey?  (b)  Was 
the  employment  of  the  deceased  casual? 
The  trial  court  found  that  the  contract  was 
made  In  this  state,  and  that  the  employ- 
ment was  not  casual,  and  awarded  to  the  next 
of  kin  compensation  as  provided  by  the  stat- 
ute. On  the  first  point  there  was  evidence 
that  the  deceased  was  a  longshoreman,  and 
had  frequently  been  employed  by  the  prose- 
cutor to  assist  in  loading  and  unloading  Its 
ship ;  it  being  a  foreign  corporation  engaged 
In  shipping  between  the  port  of  New  York 
and  different  ports  of  the  Republic  of  Brazil, 
owning  and  sailing  a  number  of  ships  for 
such  purpose;  that  all  longshoremen  are 
paid  by  the  hour  for  the  term  of  service; 
that  prosecutor's  foreman  told  deceased  in 
Brooklyn,  N.  T.,  to  go  to  Jersey  City,  as 
they  had  a  ship  In  dock,  and  deceased  went 
there,  was  set  -  to  work,  and  within  two 
hours  the  accident  happened  which  caused 
his  death ;  that  the  time  for  which  deceased 
was  to  be  paid  did  not  begin  to  run  until 
he  was  set  at  work  in  Jersey  City;  that 
the  prosecutor  was  under  no  liability  to  pay 
unless  deceased  was  set  to  work,  nor  was 
It  bound  to  employ  him  after  he  reached 
Jersey  City.  We  think  there  was  evidence 
to  sustain  the  finding  that  the  contract  was 
entered  Into  when  the  deceased  was  put  to 
work  and  not  until  then,  and,  as  he  was  not 
really  engaged  until  after  he  reached  Jersey 
City,  the  contract  was  made  in  this  state. 
As  to  the  other  point,  the  evidence  shows 
that  deceased  was  Justified  In  the  expecta- 
tion that  the  employment  would  continue  at 
least  until  the  ship  was  loaded  or  so  long 
as  his  services  were  required  for  that  pur- 
IMse.  While  this  class  of  work  was  not  con- 
stant, depending  upon  there  being  a  ship  of 
the  prosecutor  in  port,  it  appears  that  the 
deceased  was  frequently  called  upon  by  the 
prosecutors  to  serve  them  In  this  particular 
character  of  work,  being  one  of  a  class  of 
stevedores  ready  to  respond  when  called. 
We  think  this  supports  the  finding  that  the 
employment  was  not  "casual"  within  the 
meaning  of  the  word  as  expressed  In  the 
statute.  The  ordinary  meaning  of  the  word 
"casual"  is  something  which  happens  by 
chance,  and  an  employment  is  not  casual^ 
that  is,  arising  through  accident  or  chance — 
where  one  Is  employed  to  do  a  particular 
part  of  a  service  recurring  somewhat  regu- 
larly with  the  fair  expectation  of  Its  con- 
tinuance for  a  reasonable  period. 


In  our  opinion,  the*  trial  court  correctly 
disposed  of.  the  questions  argued  on  the  re- 
turn of  the  writ  allowed  in  this  cause,  and 
the  Judgment  is  therefore  affirmed,  with 
costs. 


(8t  N.  J.  u  607) 
VBRMULE  V.  VERMTJIiB. 
(Supreme  Court  of  New  Jersey.    Oct  1,  1914.) 

(ByUabus  by  <Ae  Court) 
Deposits  ih  Coubt  (§  11*)— Application— 

Intebest. 

Where  the  complainant,  in  a  bill  to  restrain 
the  collection  of  a  personal  judgment  against 
him,  deposits  money  with  the  clerk  of  the  court 
for  the  Indemnity  of  the  judgment  creditor  en- 
joined, and  upon  dismissal  of  his  bill  it  appears 
that  the  deposit  is  not  sufficient  to  fully  satisfy 
the  judgment,  with  interest  at  the  legal  rate, 
because  the  rate  allowed  and  collected  by  the 
clerk  on  such  deposit  is  less  than  the  legal  rate, 
such  loss  of  interest  must  be  borne  by  the  de- 
positor, and  the  judgment  creditor  is  only  re- 
quired to  credit  on  his  judgment,  as  interest,  the 
amount  paid  to  him  by  the  clerk  on  account 
thereof. 

[Ed.  Note.— For  other  cases,  see  Deposits  in 
Court  Cent  Dig.  i  12;  Dec.  Dig.  |  11.*] 

Bill  by  JohnD.  Vermule  against  Cornelius 
C.  Vermule.  Bill  dismissed,  and  rule  to 
show  cause  why  execution  or  costs  shonld 
not  be  stayed  discharged. 

See,  also,  89  Atl.  635. 

Argued  June  term,  1914,  before  TRENCH- 
ARD  and  BERGEN,  JJ. 

Robert  H.  McCarter,  of  Newark,  for  the 
rule.  LIndabTuy,  Depne  &  Faulks,  of  New- 
ark, opposed. 

BERGEN,  J.  The  plaintiff  recovered  a 
Judgment  against  the  defendant  in  a  per- 
sonal action,  who  filed  a  bill  in  chancery 
praying  an  Injnnction  to  restrain  its  col- 
lection. Before  such  injunction  can  issue, 
under  the  statute  (C.  S.  voL  1,  p.  434,  {  64), 
the  defendant  is  reanired  to  deposit  the  full 
amount  of  the  Judgment,  or  give  a  bond  con- 
ditioned to  pay  the  Judgment  and  interest  if 
the  bill  be  dismissed.  The  defendant  depos- 
ited the  amount  due  on  the  Judgment  In- 
stead of  giving  bond,  with  the  clerk  in  chan- 
cery. The  bill  was  subsequently  dismissed, 
and  the  decree  ordered  the  clerk  to  pay  to 
the  defendant  or  his  solicitors  the  sum  "de- 
posited with  the  said  clerk  in  the  above  en- 
titled cause  on  or  about  August  1,  1906,  as 
a  condition  of  staying  execution  together 
with  all  accumnlations  of  interest  thereon, 
less  the  clerk's  commissions  under  the  rules 
and  practice." 

The  Interest  collected  and  allowed  was  at 
the  rate  of  S  per  cent,  and  the  plaintiff, 
crediting  the  amount  received  on  the  Judg- 
ment, now  proposes  to  collect  by  execution 
the  difference  between  the  amount  so  receiv- 
ed and  the  amount  that  would  be  due  If  In- 
terest be  charged  at  the  legal  rate,  namely 
6  per  cent  The  defendant  obtained  a  rule 
to  show  cause  why  execution  should  not  be 
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stayed  and  the  Judgment  declared  paid  and 
satisfied,  which  rule  It  1b  now  moTed  be 
made  absolute  upon  the  ground  that  the  de- 
posit and  its  acceptance  by  the  plaintiff  ab- 
solyes  the  defendant  from  further  payment 
We  do  not  consider  that  a  deposit  made 
with  the  clerh,  in  order  to  obtain  an  Injunc- 
tion, amounts  to  a  satisfaction  of  the  debt 
It  is  a  security  required  by  the  statute,  and 
If  not  sufficient,  does  not  estop  the  plaintiff 
from  demanding  whatever  Is  due  after  ait- 
plylng  the  security. 

We  are  not  able  to  distinguish  this  case 
,ln  principle  from  Carpenter  v.  Easton  &  A. 
R.  R.,  28  N.  3.  Eq.  390.  Tbe  plaintiff  was  de- 
prived of  the  use  of  his  money  by  the  ac- 
tion of  the  defendant  in  obtaining  the  In- 
junction; some  one  must  suffer,  and  it  should 
be  the  party  who  caused  the  losa. 

Tike  rule  will  be  discharged. 

(86  N.  J.  U  4W) 

OONNOUiT  V.  SMITH,  Collector,  et  aL 
(Supreme  Court  of  New  Jersey.    Oct  1,  1914.) 

MARDAlCtIS  (i  121*)— BlOHT  TO  Reliet— Tnu 

OF  Appucation. 

Under  School  Act  (4  Comp.  St  1910,  p. 
4787}  §  185,  as  amended  by  P.  L.  1912,  p.  607. 
providing  that  in  a  municipality  the  custodian 
of  school  moneys  is  the  collector  when  so  desig- 
nated by  the  board  of  edneation,  otherwise  the 
person  designated  by  law  as  the  custodian  of 
moneys  of  the  municipality,  and  that,  if  the 
term  of  office  of  such  person  expires  t>efore  the 
dose  of  the  school  year,  he  shall  continue  as 
such  custodian  until  the  close  of  the  then  cur- 
rent school  year,  under  4  Comp.  St  1010,  p. 
6577,  S  15,  providing  for  the  appointment  of  a 
township  treasurer  to  liave  the  custody  of  the 
township  moneys,  and  under  4  Comp.  St  1910, 
p.  5571,  S  6,  providing  that  the  term  of  office 
of  an  appointive  officers  in  the  township  shall 
end  on  the  second  Saturday  after  the  next  an- 
nual township  election,  a  township  treasurer 
whose  term  as  such  expired  in  March,  1914,  and 
who  had  been  appointed  custodian  of  the  school 
moneys  for  the  year  ending  June  30,  1914,  is 
not  entitled,  after  June  30th,  to  a  mandamus  to 
compel  the  payment  to  him  of  the  balance  of 
school  money  collected  on  the  1913  tax,  since  he 
was  not  then  the  legal  custodian  of  such  moneys ; 
and  mandamus  will  not  issue  unless  the  right  to 
relief  is  clear  at  the  time  of  the  award. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  255 ;  Dec.  Dig.  S  121.*] 

Mandamus  by  William  J.  Connolly,  relator, 
against  Elbert  M.  Smith  and  others.  On  rule 
to  show  cause  why  mandamus  should  not 
issue.    Issuance  of  writ  denied. 

Argued  June  term,  1914,  before  SWATZB, 
PARKER,  and  KALISOH,  J  J. 

Addison  Ely,  Jr.,  of  Rutherford,  for  rela- 
tor. Luther  Shafer,  of  Rutherford,  for  de- 
fendants. 


PARKER,  J.  The  relator,  claiming  to  be 
custodian  of  school  moneys  of  the  township 
of  Union,  in  the  county  of  Bergen,  seeks  to 
enforce  by  mandamus  the  payment  to  tilm  as 
such  custodian  of  a  balance  of  $5,027.50 
school   money  raised  by  taxation  in  1913. 


This  payment,  by  section  95  of  the  Scbool 
Law  (4  C.  S.  p.  4755),  is  Obligatory  on  the 
collector  of  the  taxing  district 

The  writ  Is  resisted  on  several  grounds, 
the  first  of  which  is  that  relator  is  not  de 
factor  or  de  Jure  the  custodian  of  scbool 
moneys.  To  be  entitled  to  such  writ  he  must 
at  least  be  custodian  at  the  time  It  issues. 
Silverthome  v.  Warren  R.  R.  Co.,  83  N.  J. 
Law,  372.  We  proceed,  therefore^  to  an  ex- 
amination of  this  question,  which  Is  a  little 
complicated  on  the  facts. 

By  section  185  of  the  School  Act,  as  amend- 
ed by  P.  L.  1912,  p.  507,  the  custodian  of 
school  moneys  In  a  municipality  is  the  col- 
lector when  80  designated  by  the  board  of 
education,  otherwise  he  Is  the  "i>er8on  des- 
ignated by  law  as  the  custodian  of  the  mon- 
eys belonging  to  the  muulcipallty  In  which 
the  school  district  shall  be  situate.**  In  the 
case  of  a  township  such  "person"  is  the  treas- 
urer. C.  S.  5577,  i  16.  It  satisfactorily  ap- 
pears that  relator,  Connolly,  was  township 
treasurer  in  June,  1913,  and  In  that  month 
was  also  duly  appointed  custodian  of  school 
moneys  for  the  school  year  ending  June  30, 
1914,  and  qualified  as  such. 

But  in  July,  1913,  proceedings  were  Insti- 
tuted to  put  In  force  chapter  221  of  the  I<aws 
of  1911  (P.  L.  p.  462),  known  as  the  "Walsh 
Act"  and  it  appears  that  in  October  two  of 
the  three  commissioners  were  elected,  there 
being  a  tie  as  to  the  third;  that  these  two 
filled  the  vacancy  by  selecting  the  third ;  and 
that  this  board  appointed  Connolly  as  the 
treasurer  of  the  reorganized  government, 
which  office  he  accepted  and  drew  salary 
therefor.  It  would  seem  that  by  this  action 
his  tenure  of  the  office  of  township  treasurer 
terminated.  Relator  argues  that  the  validity 
of  the  adoption  of  the  Walsh  Act  la  disputed 
and  is  now  in  litigation.  But  be  this  as  It 
may,  he  accepted  office  under  a  de  facto  gov- 
ernment, and  it  may  well  be  questioned 
whether  he  did  not  thereby  vacate  his  tenure 
of  the  former  treasurershlp.  Uis  resignation 
of  the  office  under  the  commission  in  Jan- 
uary, 1914,  does  not  help  the  matter. 

But  even  if  there  was  no  Incompetlbillty, 
his  term  as  township  treasurer  ran  out  on 
the  second  Saturday  after  the  next  annual 
township  elecUon  (in  March,  1914).  4  C  S. 
p.  6571,  t  6;  page  6577.  {  15.  So,  putting 
the  best  face  on  it,  relator's  term  as  town- 
ship treasurer  under  either  government  had 
expired  several  months  before  application  for 
the  writ 

It  Is  true  that  by  Act  1912,  p.  507,  supra.  If 
the  term  of  the  "collector  or  other  person'' 
designated  or  acting  ex  officio  as  custodian 
expires  before  the  close  of  the  school  year, 
he  is  to  continue  as  such  custodian  until  the 
close  of  the  then  current  school  year.  Ttiis 
would  continue  relator  In  office  as  custodian 
until  June  30,  1914;  and,  In  fact  his  title 
was  recognized  by  payments  of  school  mon- 
eys up  to  that  time.    But  his  term  of  office 


•For  otber  cases  m«  same  topic  and  uctlon  NUMBER  in  Dec.  Vlg.  A  Am.  Die.  Ker-No.  Barlee  4s  Rap'c  Indexas 


Digitized  by 


LjOOQle 


N.7.) 


LANDON  y.  GlLBERt 


1035 


expired,  quite  plainly  as  It  seems  to  as,  on 
that  date. 

A  writ  of  mandamus  will  not  be  awarded 
nnless  the  right  to  relief  Is  clear  at  the  time 
of  the  award.  Not  only  Is  snch  right  not 
dear  to  us  In  this  case,  hut  we  are  quite 
clear  to  the  contrary.  We  do  not  undertake, 
of  course,  to  adjudicate  finally  on  relator's 
title  to  the  office  that  he  claims;  but  neces- 
sarily the  determination  of  the  question  in- 
volved required  such  examination  of  the  mat- 
ter as  would  satisfy  the  court  of  the  validity 
or  otherwise  of  relator's  claim  to  this  money. 
Relator  failing  to  show  such  title,  the  role 
to  show  cause  will  be  discharged. 

The  result  reached  makes  it  unnecessary  to 
deal  with  the  other  phases  of  the  case. 


(SC  K.  J.  I.,  sso) 

JACKSON  V.  ERIE  R.  CO. 
(Supreme  Court  of  New  Jersey.    Oct  9,  1914.) 

(Byttalnu  ty  the  Coiurt.) 

1.  Masteb  and  Skbvant  (§  250%,  New,  voL  16 
Key-No.  Series)— Emflotkbs'  Liability  Act 
—Review  on  Appeai.. 

An  order  of  the  court  of  common  pleas, 
made  under  the  Employers'  Liabilitv  Act,  based 
upon  disputed  questions  of  fact,  will  not  be  set 
aside. 

2.  Mastkb  akd  Sebvant  (§  250%,  New,  vol.  16 
Key-No.  Series)— Employbbs'  LiABiuTr  Act 
—"Dependent." 

"Dependent"  in  that  act  means  dependent 
for  the  ordinary  necessaries  of  life;  one  who 
looks  to  another  for  support  or  help. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent.] / 

Certiorari  to  Court  of  Common  Pleas,  Pas- 
saic County. 

Certiorari  by  the  Erie  Railroad  Company 
against  Sarah  J.  Jackson  to  review  an  order 
under  the  Employers'  liability  Act  Judg- 
ment affirmed. 

Argued  June  term,  1914,  before  TRENCH- 
ARD,  BERGEN,  and  BLACK,  JJ. 

Collins  &  Corbln,  of  Jersey  City,  for  prose- 
cutor. McDermott  ft  Enright,  of  jersey  City, 
for  defendant 


BLACK,  3.  This  writ  brings  under  review 
an  order  of  the  Passaic  court  of  common 
pleas,  made  on  the  18th  day  of  December, 
1912,  under  which  the  plaintiff  in  certiorari 
was  ordered  to  pay  the  petitioner  the  sum 
of  $6  per  week  for  a  period  of  800  weeks, 
•under  the  act  of  the  Legislature  approved 
April  4,  1911  (P.  L.  1911,  pp.  134,  763), 
known  as  the  Employers'  Liability  Act 
The  record  shows  tliat  Sarah  J.  Jackson, 
the  petitioner,  was  a  sister  of  Walter  H. 
Jackson,  who  suffered  injuries  from  which 
lie  died  on  July  24,  1912.  The  trial  court 
found  as  a  fact  that  the  deceased  was,  at 
the  time  of  the  accident  In  the  employ  of 
the  Erie  Railroad  Company;  also  the  peti- 
tioner was  partially  dependent  upon  the  de- 


ceased, her  twofber.  Tbe  record  ^dws 
that  the  Judge  making  the  order  had  evi- 
dence before  him  which  amply  supports  the 
order  in  these  two  particulars;  hence  this 
court  vrill  not  set  the  order  aside  on  either 
of  these  grounds,  viz.:  That  at  the  time  the 
deceased  was  killed  he  was  not  in  the  em- 
ploy of  the  Erie  Railroad  Company,  or  that 
tbe  dependency  of  the  petitioner  on  the  de- 
ceased was  not  proved. 

[1]  On  the  first  ground  It  is  argued  that 
as  the  deceased,  when  injuredv  was  employed 
on  a  work  train  on  the  Rlngwood -Branch  of. 
the  Erie  Railroad  Company,  the  cars  used 
were  owned  by  the  Wilson  k.  English  Com- 
pany, an  independent  contractor,  for  haul- 
ing gravel  and  sand  in  building  a  new 
branch  for  the  Erie  Railroad  Company ;  but 
the  contract  between  the  two  companies  was 
not  put  in  evidence,  nor  the  exact  relation- 
ship between  the  two  companies  shown.  In 
order  to  bring  the  case  within  the  principle 
of  Ddaware,  etc.,  R.  R.  Co.  v.  Hardy,  59  N. 
J.  Law,  36,  34  AU.  986,  the  plaintiff  in  Cer- 
tiorari, must  show  that  the  servant  has  in 
fact  consented  to  the  transfer  of  his  services 
to  the  new  master  and  accepted  him  as  hie 
master  pro  hac  vice,  and  that  he  has  entered 
upon  the  service  and  submitted  himself  to 
the  direction  and  control  of  the  new  master ; 
but  this  was  not  shown. 

[2]  On  the  second  ground  It  Is  nrged,  bie- 
cause  the  statute  provides,  "Actual  depend- 
eni^  (P.  L.  1911,  page  139),  and  "no  depend- 
ents," the  court  having  found  the  petitioner 
"partially"  dependent,  the  word  "actual" 
does  not  Include  "partial."  We  cannot  adopt 
this  construction.  Dependent  in  these  stat^ 
ntes  means  dependent  for  the  ordinary  nec- 
essaries of  life;  <Hie  who  looks  to  another 
for  support  or  help.  If  partially  dependent, 
they  must  necessarily  be  actually  dependent 

Tbe  Judgment  is  affirmed. 

(tt  N.  J.  t..  BEl) 
LANDON  V.  GILBERT  et  aL 
(Supreme  Court  of  New  Jersey.    Oct  9,  1914.) 

(Bynaiu4  T>y  the  Court.) 

Innkeepebs  (i  4*)— License. 

A  license  granted  for  an  inn  and  tavern  by 
the  commissioners  of  tbe  city  of  Bordentown. 
in  violation  of  an  unrepealed  ordinance  passed 
by  tbe  excise  commissioners  under  tbe  Act  of 
1901,  p.  239,  is  void. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  S  6;  Dec.  Dig.  {  4.*] 

Certiorari  on  the  prosecution  of  Thomas 
H.  Landon  to  review  a  resolution  of  James 
S.  Gilbert  and  others.  Board  of  Commission- 
ers of  City  of  Bordentown,  and  John  F. 
Martin.     Resolution  set  aside. 

Argued  June  term,  1914,  before  TRENCH- 
ARD,  BiaiGEN,  and  BIACK,  JJ, 

Nelson  B.  GaskiU,  of  Trenton,  for  prose- 
cutor. Peter  Backes,  of  Trenton,  for  re- 
spondents. 
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Bl<AGK,  X  This  writ  of  certiorari  brings 
up  for  review  a  resolution  of  the  board  of 
cominlssioners  of  the  city  of  Bordentown, 
passed  on  the  2l8t  day  of  April,  1914,  grant- 
ing a  license  for  an  inn  and  tavern,  to  John 
F.  Martin,  to  be  used  at  the  premises  No.  84 
Famsworth  avenue,  ia  Bordentown. 

The  points  in  the  controversy  are  shown  by 
the  situation  as  disclosed  in  the  record  as 
follows:  That  on  April  16,  1913,  the  dty  of 
Bordentown  adopted  by  vote  the  commission 
form  of  government  under  the  act  (P.  I>.  1911, 
p.  462)  known  as  the  "Walsh  Act"  The  com- 
missioners were  duly  elected  on  June  17, 
1913.  The  eighth  section  of  said  act  (P.  L. 
1911,  p.  462)  and  the  amendment  to  such 
section  (P.  Lw  1912,  p.  643)  provide  that: 

"All  ordinances  or  resolutions  heretofore 
passed  in  any  sach  cities,  not  inconsistent  with 
the  rights  and  powers  herein  granted  shall  re- 
main in  full  force  and  effect  until  altered  or  re- 
Eealed  by  the  commissioners  in  the  manner  here- 
1  provided." 

The  city  charter  of  Bordentown  gave  the 
common  council  the  sole,  only,  and  exclusive' 
right  and  power  of  granting  licenses  annual- 
ly. By  an  act  of  the  Legislature  (P.  L.  1901, 
p.  239)  the  Judge  of  the  court  of  common  pleas 
was  authorized  to  appoint  an  excise  board, 
and  such  a  board  was  appointed  by  the  Judge 
of  the  court  of  common  pleas  of  Burlington 
county,  for  the  dty  of  Bordentown.  By 
the  provisions  of  said  act,  no  license  shall 
be  granted  in  such  dty  by  any  other  body 
than  such  board  of  excise  commissioners 
during  the  existence  of  tuch  hoard. 

The  dty  of  Dover  contested  the  constitu- 
tionality of  said  act,  and  on  the  10th  of  No- 
vember, 1902,  the  Supreme  Court  held  the  act 
onconstltutlonal,  In  tbe  case  of  ScbwaiK  t. 
Mayor,  etc.,  of  Dover,  68  N.  J.  Law,  576, 
53  Atl.  214.  No  order  or  Judgment  was  en- 
tered pursuant  to  that  decision,  and  on  a 
petition,  filed  by  the  exdse  commissioners  of 
Dover,  asking  for  a  reargument,  in  order 
that  the  commissioners  might  be  heard,  a 
reargument  was  granted  on  February  23, 
1904.  The  Supreme  Court,  upon  the  reargu- 
ment of  the  case,  overruled  the  decision  for- 
merly rendered,  sustained  the  validity  of  the 
act  (P.  L.  1901,  p.  239)  and  the  appointment  of 
boards  of  excise  commisdoners  (Schwarz 
V.  Mayor,  etc.,  of  Dover,  70  N.  J.  Law,  502, 
57  Atl.  394),  basing  the  dedsion  upon  the 
intervening  dedsion  of  the  Court  of  Errors 
and  Appeals  in  the  case  of  Ross  v.  Chosen 
Freeholders  of  Essex  County,  69  N.  J.  Law, 
291,  55  Atl.  310. 

On  March  18,  1902,  the  board  of  exdse 
commissioners  appointed  by  tbe  court,  nnder 
the  act  of  1901,  p.  239,  passed  an  ordinance 
concerning  inns  and  taverns.  The  pertinent 
paragraphs  provide  as  follows: 

"Sec.  21.  No  new  license  shall  be  granted  for 
a  place  within  three  hundred  feet  of.  a  church 
or  school,  or  two  hundred  feet  of  an  existing 
place  on  the  same  street. 

"See.  22.  That  any  place  which  shall  not  have 
had  a  license  for  more  than  three  months  shall 


be  considered  as  a  new  place  If  application  for 

a  license  at,  or  a  transfer  to,  sach  place  be 
made." 

On  the  lOtb  day  of  February,  1903,  tbe 
common  coundl  of  the  dty  tmder  the  chart- 
er, by  reason  of  the  first  dedsion  of  the  Sa- 
preme  Court,  assumed  that  it  was  equally 
effective  with  reference  to  the  board  of  ex- 
dse commissioners  of  the  dty  of  Bordentown, 
attempted  to  resume  its  functions  by  pass- 
ing an  ordinance  concerning  inns  and  taverns, 
which  Is  a  repetition  in  words  and  figures  of 
the  ordinance  passed  by  the  board  of  exdse 
commissioners,  on  March  18,  1902,  above 
quoted.  Meanwhile  tbe  board  of  excise 
commissioners  continued  to  exercise  their 
powers  under  the  Act  of  1901,  until  the  adop- 
tion by  the  city  of  Bordentown  of  the  com- 
mission form  of  government  under  the  Act  of 
1911.  This  was  the  sitnatlon  when  the  board 
of  commissioners  of  tbe  city  of  Bordentown 
came  Into  existence  on  June  17,  1913,  under 
tbe  act  of  1911,  p.  462.  They  found  these 
two  ordinances,  one  passed  by  the  board  of 
exdse  commissioners  on  March  18,  1902,  and 
one  passed  by  the  common  council  on  the 
10th  day  of  February,  1903,  identical  In 
terms. 

On  August  6,  1918,  the  board  of  commis- 
sioners passed  an  ordinance  repealing  the 
ordinance  providing  for  tbe  establishment  of 
a  board  of  excise  commissioners,  but  it  con- 
tained no  language  for  the  repeal  of  any  of 
the  ordinances  adopted  by  the  said  board 
of  excise  commissionera  Subsequently  on 
April  22,  1914,  the  board  of  commis- 
sioners repealed  section  22  of  the  ordinance 
passed  by  the  common  coundl  of  the  city  of 
Bordentown,  on  February  10, 1903.  On  April 
21,  1914,  the  board  of  commissioners  passed 
a  resolution  granting  an  inn  and  tavern  li- 
cense to  John  F.  Jdartin,  one  of  the  respond- 
ents, to  be  nsed  at  the  premises  No.  84 
Farnsworth  avenue,  which  is  In  violation 
of  the  ordinance  passed  by  the  board  of 
exdse  commissioners  on  March  18,  1902, 
under  the  act  of  1901. 

It  is  ccmtended  by  the  respondents  that 
the  ordinance  passed  by  the  common  couddl 
on  the  lOtta  day  of  February,  1903,  identical 
in  terms  with  the  ordinance  passed  by  tbe 
board  of  exdse  commissioners  on  March  IS, 
1902,  was  an  implied  repealer  of  the  later,  and, 
if  not  repealed,  the  ordinance  of  the  common 
ooundl,  being  the  later  ordinance  in  point  of 
time  of  its  enactment,  superseded  the  former 
one,  and  the  board  of  commissioners  on  April 
22d  having  repealed  section  22  of  the  ordi- 
nance passed  by  the  common  council  February 
10,  1903,  above  quoted,  left  the  city  commis- 
sioners free  to  grant  a  license  in  violation  of 
the  twenty-second  section  of  the  ordinance 
passed  by  tbe  excise  commissioners,  March 
18,  1902. 

We  cannot  accept  this  view  as  sound.  The 
common  council  in  assuming  to  pass  the  or- 
dinance of  February  10,  1803,  was  not  even 
a  de  facto  body.   Dienstag  t.  Fagun,  74  N.  J. 
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Law,  418,  65  Atl.  1011 ;  Lang  t.  Mayor,  etc., 
of  Bayonne,  74  N.  J.  Law,  455,  68  Atl.  90,  15 
L.  B.  A.  (N.  S.)  93,  22  Am.  St  Rep.  391,  12 
Ann.  Cas.  961.  That  ordinance  had  no  legal 
effect  The  ordinance  of  the  board  of  excise 
commlSRloners  passed  on  March  18,  1902, 
being  unrepealed,  and  the  license  In  this  case 
being  in  Tlolation  of  its  provisions,  la  set 
aside  with  costs. 


(8S  N.  J.  L.  Id) 
KOSHER  DAIR7  CO.  v.  NEW  TORK,  S.  & 
W.  B.  CO.     (No.  76.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Sept  25,  1914.) 

1.  Railboadb  (I  851*)— Injubies  at  Cboss- 

IWO — I N8TBUCTI0N8— FOBM— '  'ElTHEB. ' ' 

The  court  charged  that  it  was  incumbent 
on  defendant  railroad  company  to  have  a  bell 
on  each  engine  rung  continuously  on  approach- 
ing a  grade  crossing  of  a  highway,  beginning  at 
least  300  yards  from  the  crossing  and  continu- 
ing until  the  engine  had  crossed  the  highway, 
or  steam  whistle  attached  to  each  engine  and 
blown  at  intervi^  until  the  engine  had  crossed 
the  highway,  and  the  failure  to  give  "either" 
of  the  statutory  signals-  on  approaching  the 
crossing  would  constitute  negligence.  Held, 
that  the  word  "either"  meant  one  or  both  of  two 
things,  and  that  the  jury  would  be  presumed  to 
hare  understood  that  the  word  was  used  in  the 
sense  that  defendant  was  negligent  only  if  nei- 
ther the  bell  was  rung  nor  the  whistle  sound- 
ed, and  that  it  was  not  negligent  if  the  bell 
was  rting  but  the  Whistle  was  not  sounded,  or 
vice  versa,  and  was  therefore  not  objectionable 
as  requiring  both,  in  order  to  relieve  defendant 
from  the  imputation  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  \i  1193-1211,  1213-1215;  Dec  Dig. 
I  351.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Either.] 

2.  Appeai.  and  Ebbor  (§  882*)— Estoppel  to 

AlXEOB    EBBOB— iNBTBUCnONS— REQTXEST  TO 

.Chabge— Inconsistent  Request. 

Where  alternative  and  inconsistent  requests 
to  charge  are  preferred,  the  party  is  estopped 
to  complain  of  the  court's  selection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3591-3610;  Dec  Dig.  | 
882.»] 

S.  Tbial  (i  258*)— IHSIBUCTIONS- Altebna- 

TivB  Request. 

In  making  requests  to  charge.  It  is  proper 
for  the  party  to  prefer  alternative  requests  set- 
ting forth  varying  propositions  of  law  or  fact 
or  blended  questions  of  la^  or  fact  according 
to  how  the  facts  may  be  found. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  646,  647;   Dec  Dig.  i  258.*] 

Appeal  from  the  Supreme  Court 
Action  by  the  Kosher  Dairy  Company 
against  the  New  York,  Susquehanna  &  West- 
em  Railroad  Company.  The  Judgment  of  the 
district  court  of  the  dty  of  Hoboken  in  favor 
of  defendant  was  affirmed  by  the  Supreme 
Court,  and  defendant  appeals.  Affirmed. 
See,  also,  83  N.  J.  Law,  270,  83  AtL  498. 

Cblllns  &  Corbln,  of  Jersey  City,  for  ap- 
pellant William  B.  Stites,  of  Hoboken,  for 
respondent. 


WALKER,  C.  This  Is  an  appeal  from  a 
Judgment  of  the  Supreme  Court  affirming  a 
Judgment  of  the  district  court  of  the  city  of . 
Hoboken  In  favor  of  the  respondent  and 
against  the  appellant  The  action  was  one 
for  damages  for  the  killing  of  cows  driven 
over  a  railroad  crossing,  wlilcb  killing  was 
alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  railroad  company. 

[1]  It  is  strenuously  argued  that  the  trial 
court  erred  in  Its  charge  to  the  Jury  respect- 
ing the  necessity  for  giving  one  or  tbe  otber 
of  the  statutory  signals  by  bell  or  whistle. 
What  the  trial  Judge  said  to  the  Jury  on  that 
question  was  as  follows: 

"Now,  under  the  law — that  is,  under  our  stat- 
ute—it is  incumbent  upon  the  railroad  com- 
pany to  have  a  bell  on  each  engine,  weighing 
not  less  than  30  pounds,  and  rung  continuous- 
ly in  approaching  a  grade  crossing  of  a  high- . 
way,  beginning  at  a  distance  of  at  least  300 
yards  from  the  crossing  and  continuing  until 
the  engine  has  crossed  such  highway,  or  a 
steam  whistle  shall  be  attached  to  each  engine 
and  blown  at  intervals  until  the  engine  shall 
have  crossed  such  highway,  and  the  failure,  if 
'there  was  such  failure,  on  the  part  of  the  de- 
fendant company  in  this  case,  to  give  either 
of  the  statutory  sisals  in  approaching  the 
crossing,  would  constitute  negligence  on  the  part 
of  the  defendant  Now,  then,  whether  the  rail- 
road company  performed  its  duty  in  that  regard 
is  a  question  for  you  to  determine," 

Tbe  law  of  the  case  in  this  regard  was 
laid  down  In  the  opinion  of  the  Supreme 
Court  In  Kosher  Dairy .  Co.  v.  New  York, 
Susquehanna  &  Western  R.  R.  Co.,  83  N.  J. 
Law,  270,  at  page  272,  Sa  AtL  498,  at  page 
499,  on  the  review  of  a  former  trial,  of  this 
cause,  as  follows: 

"The  failure,  on  the  part  of  the  defendant 
company  to  give  either  of  tbe  statutory  signals 
in  approaching  the  crossing  would  consntute 
negligence." 

The  Supreme  Ck)urt,  in  treating  of  this 
question  in  its  opinion  in  the  case  at  bar,  ob- 
served : 

"A  failure  to  give  either  [signal]  means  tbe 
omission  of  both;  and  the  court,  having  once 
been  reversed  on  that  point,  was  plainly  fol- 
lowing the  language  of  the  opinion  in  this  case" 
(quoting  the  language  above  copied  from  83  N. 
J.  Law,  at  page  272,  83  Atl.,  at  page  499). 

We  agree  with  the  Supreme  Court  that  the 
criticism  of  the  Judge's  charge  in  tbe  case 
under  review  was  "a  misapprehension  of  the 
language  used,  as  the  context  clearly  Indi- 
cates." 

In  Webster's  New  International  Dictionary 
the  word  "dther"  Is  defined:  "L  Each  of 
two;  the  one  and  the  otber."  "2.  One  of 
two;  the  one  or  the  other." 

Language  is  well  known  to  be  ambiguous, 
and  many  words  have  two  or  more  meanings. 
Jurors  are  presumed  to  understand  the  Eng- 
lish language  and  to  understand  the  various 
shades  of  meaning  which  words  possess.  Tbe 
Jury  In  this  case  was  presumed  to  know  that 
the  word  "either"  meant  one  or  hoth  of  two 
things,  accordingly  as  it  was  Intended  to 
mean  one  or  both,  and  when  within  a  single 
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paragrapli— nay  more,  within  a  single  sen- 
tence—of the  charge,  the  trial  judge  Instruct- 
ed the  Jury  that  it  was  incumbent  upon  the 
appellant  to  have  a  bell  on  each  engine  rung 
continuously  in  approaching  a  grade  cross- 
ing, or  a  steam  whistle  sounded,  etc.,  until 
the  engine  shall  have  crossed  the  highway, 
and,  on  failure  to  glre  either  of  these  signals 
in  approaching  the  crossing,  etc,  they  are 
presumed  to  have  understood  the  Judge  to 
use  the  word  "either"  In  the  sense  that  the 
company  was  negligent  only  If  neither  the 
bell  was  rung  nor  the  whistle  sounded,  and 
that  It  was  not  negligent  if  it  rung  the  bell 
but  did  not  sound  the  whistle,  or  vice  versa. 
Doubtless  the  trial  court  could  have  used  a 
more  perspicuous  formula  of  expression  In 
Instructing  the  Jury  upon  the  company's  duty 
with  respect  to  the  statutory  signals,  but  we 
And  no  error  in  the  charge  as  delivered  upon 
that  question.  Furthermore,  If  anything 
were  wanting  in  the  charge  of  the  trial  Judge 
to  elucidate  to  the  Jury  the  sense  in  which 
the  word  "either"  was  used.  It  seems  to  have 
been  supplied  In  a  subsequent  part  of  the 
(diarge,  where  he  said: 

"So  far  as  the  whistle  or  the  ringing  of  the 
l>ell  on  the  locomotive  are  concerned,  there  has 
also  been  evidence,"  etc. 

And  still  further  on  where  be  said: 
"It  is  for  you  to  consider  and  determine 
which  of  the  witnesses  was  tellinR  the  trne 
story;  for  instance,  on  the  question  of  giving 
these  signals  as  required  by  the  statute— that  is, 
the  ringing  ol  the  bell  or  the  sounding  of  the 
whistle.  This  part  of  the  testimony,  aa  yoa 
recall  It,  was  contradicted." 

Errors  alleged  with  reference  to  the  charge 
of  the  trial  court  will:  now  be  noticed.  First, 
it  was  urged  that  the  trial  court  should  have 
charged  request  3a,  Which  was  that: 

"There  is  no  evidence  to  justify  a  verdict 
against  the  defendant  by  reason  of  alleged  fail- 
ure of  the  crossing  bell  to  ring." 

We  think  there  was  such  evidence,  and 
therefore  the  refusal  was  right 

[J,  3]  But  we  are  not  in  accord  with  the 
Supreme  Court  In  its  observation  that  as  this 
request  was  preferred  in  connection  with 
three  other  alternative  or  inconsistent  re- 
quests, the  rule  is  that  the  party  cannot  be 
heard  to  complain  of  the  cou:;t'9  selection. 
These  requests  were  preferred  in  these  for- 
mulae: 

"3a.  There  is  no  evidence  to  justify  a  ver- 
dict against  the  defendant  by  reason  of  alleged 
failure  of  the  crossing  bell  to  ring. 

"If  8a  is  refused  then  No.  4. 

"4.  If  crossing  bell  was  ringing  in  time  to 
^ive  drovers  due  warning  of  the  approach  of 
the  train,  defendant  was  not  negligent  with  re- 
spect thereto. 

"5.  If  crossing  bell  was  not  ringing  before 
train  reached  crossing  in  time  to  give  due  warn- 
ing to  the  drovers  of  the  approach  of  the  train, 
the  plaintiff  is  not  entitled  to  recover  on  that 
ground,  unless  the  evidence  shows  that  the  fail- 
ure of  the  crossing  bell  to  ring  was  cansed  by 
the  defendant's  negligence. 

"6.  If  crossing  bell  did  not  ring  in  time  to 
give  due  warning  to  the  drovers  of  the  ap- 
proach of  the  train,  plaintiff  cannot  recover  on 
that  ground,  unless  the  evidence  shows  that 
the  defendant  knew  that  the  bell  was  out-  of  or- 


der, or  that  the  bdl  was  out  of  order  a  mffi- 
cient  length  of  time  before  the  accident  to 
charge  defendant  with  knowledge  that  it  was 
out  of  order." 

Request  Sa  was  refused,  and  rlghOy  so,  as 
stated.  Requests  4  and  S  were  charged,  and 
6  was  charged  with  this  addendum: 

"WiUi  regard  to  that  yon  recall  what  the  tes- 
timony was  on  the  part  of  the  defendant  and 
plaintiff  as  to  this  crossing  bell" 

—so  that  the  charge,  as  to  that  request,  In 
toto  was  as  follows: 

,  "Request  No.  6.  If  crossing  bell  did  not  ring 
m  time  to  give  due  warning  to  the  drovers  of 
the  approach  of  the  train,  plaintiff  cannot  re-, 
cover  on  that  ground  unless  the  evidence  shows 
that  the  defendant  knew  that  the  bell  was  out 
of  order,  or  that  the  bell  was  out  of  order  a- 
sufficient  length  of  time  before  the  accident  to 
charge  defendant  with  knowledge  that  it  was 
out  of  order.  With  regard  to  that  you  recall 
what  the  testimony  was  on  the  part  of  the  de- 
fendant and  plaintiff  aa  to  this  crossing  belL" 

The  Supreme  Court  inadvertently,  we 
thinlc,  characterized  these  requests  as  "alter- 
native or  inconsistent."  They  were  alterna- 
tive, but  not  inconsistent.  In  support  of  its 
observation  that  a  party  will  not  be  heard 
to  complain  of  the  court's  selection  of  "alter- 
native or  inconsistent  requests,"  38  Cya  17U 
Is  cited  as  authority.  The  text  referred  to 
Is  under  a  headline  "Inconsistent  requests," 
and  perusal  of  it  shows  at  a  glance  that  it 
does  not  treat  at  all  of  alternative  requests. 
It  is  as  follows: 

"A  party  is  bonnd  by  the  theory  of  the  case 
presented  by  the  instructions  given  at  his  in- 
stance, and  it  is  proper  to  refuse  instructions 
requested  by  him  which  are  inconsistent  with 
other  instructions  given  at  his  request;  and 
where  several  instructions  are  requested,  some 
of  which  are  inconsistent  with  the  others  and 
involve  different  theories  of  the  case,  a  partv 
submitting  such  instructions  cannot  complain 
of  the  trial  court  in  adopting  one  of  the  the- 
ories of  the  case  and  giving  the  instructions  ap- 
plicable thereto  and  refusing  those  wliich  are 
inconsistent  with  the  ones  given." 

When  Inconsistent  requests  to  charge  are 
preferred,  <3oubtless  the  party  cannot  be 
heard  to  complain  of  the  court's  selection, 
because,  even  if  a  wrong  one  is  selected  and 
an  erroneous  charge  made,  it  was  induced  by 
the  party's  own  act;  but  alternative  prayers 
to  charge  may  be  made  where  they  set  forth 
varying  propositions  of  law  or  fact,  or  blend- 
ed questions  of  law  and  fact,  accordingly  as 
the  law  or  the  facts  may  be  found  in  a  given 
case  by  the  court  or  the  Jury,  according  to 
their  respective  functions. 

That  prayers  to  charge  may  be  in  the  al- 
ternative is  quite  analogous  to  prayers  for 
alternative  relief  in  a  bill  in  chancery,  which 
are  permitted.  Dan.  Oh.  PI.  &  Pr.  •884; 
Shields  v.  Barrow,  17  How.  130,  15  L.  Ed. 
158. 

There  was  no  Impropriety  in  the  alterna- 
tive requests  in  the  case  at  t»r.  They  dealt 
with  varying  facts,  one  or  more  of  which  the 
Jury  might  have  found  to  the  exclusion  of 
others.  The  Judge  charged  all  of  them  ex- 
cept 3a,  which  was  properly  refused;    and. 
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therefore.  In  our  Jndgment,  tbere  was  no  er- 
xor  prejudicial  to  the  defendant 

In  regard  to  the  other  questions  discussed 
in  the  opinion  of  the  Supreme  Court  we  are 
satisfied  with  that  court's  deliverance,  and 
the  Judgment  under  leview  will  therefore  be 
affirmed,  with  costs. 


(88  vt  lOT) 

8EVIOTJB  T.  RUTLAND  R.  CO. 
(Supreme  Court  of  Vermont.    Oct.  14,  1914.) 

1.  EVIDKNCK  (S  109*)— AOMISSIBIUTT— ENOWI/- 
EDOE. 

A  witness  cannot  testify  that  he  could  dls- 
tinf uish  by  sound  between  freight  and  passenKer 
trains,  for  the  knowledge  of  the  deceased,  who 
was  run  down  at  a  crossing  by  a  special  train, 
though  she  had  the  same  opportunities  of  obser- 
vation, could  not  be  measured  by  the  knowledge 
■ot  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
<:^nt  Dig.  U  213-229 ;    Dec.  Dig.  |  109.*] 

2.  TsiAi,  (i  194*)— iNSTBOcnons— Wbioht  of 

TiSTlMOWT. 

The  court  may  express  its  opinion  regard- 
ing the  weijrht  of  the  evidence,  provided  the  ex- 
pression is  fair  and  reasonable,  and  is  accom- 
panied by  instructions  which  plainly  leave  the 
determination  with  the  Jury. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  418,  436,  439-441,  446-454,  456-466; 
l>ec.  JJig.  i  194.*] 

3.  TBiiLi,  (I  194*)— IwsTKUcnoNS— SunriCiEii- 

OT. 

In  an  action  for  the  death  of  a  traveler, 
run  down  at  a  railroad  crossing,  an  instruction 
submitting  to  the  jury  the  question  whether  the 
required  agnals  were  given  is  not  bad  because 
it  informed  them  that  it  was  the  duty  of  the  en- 
gineer to  give  the  signals,  and  that  there  was  a 
probability  that  he  performed  that  duty;  the 
instruction,  while  expressing  the  opinion  of  the 
court,  not  encroaching  on  the  province  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $S  413,  4.'?e.  439-441,  446-454,  456^66; 
Dec.  Dig.  I  194.*] 

4.  EVIDKNCK    (S    688*>— WraOHT    AND    SUTTl- 
CIBNCT. 

Positive  evidence  Is  entitled  to  greater 
weight  than  negative  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  2432-2435;    Dec.  Dig.  |  586.*] 

5.  Tbiai,    (I    235*)— Instbuctions— Applica- 
BitrrT. 

Where  the  evidence  a&  to  whether  defend- 
ant's train  which  ran  down  plaintiiT's  intestate 
gave  the  required  signals  was  conflicting,  some 
of  plaintiff's  witnesses  testifying  that  they  did 
not  hear  them,  an  instruction  that  positive  tes- 
timony is  of  more  value  than  negative  evidence 
was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  {§  539-541,  543-548,  551;  Dec.  Dig.  { 
235.*] 

6.  Railboads  (S  848*)— Cbossino  Accidents— 
Action»—Bvidencb— Sufficiency. 

In  an  action  for  the  wrongful  death  of  a 
traveler  run  down  at  a  crossing,  evidence  held 
insufficient  to  show  that  the  servants  in  charge 
of  the  train  were  guilty  of  any  negligence  after 
tbey  saw  that  deceased  was  about  to  go  on  the 
track.  • 

[Ed.  Note. — For  other  cases,  see  Railroads, 
<3ent.  Dig.  H  1138-1150;  Dec.  Dig.  |  848.*] 

Exceptions  from  Windham  County  Court; 
William  H.  Taylor,  Judge. 


Action  by  Warren  W.  Sevlour,  a«  adminis- 
trator, against  the  Rutland  Railroad  Com- 
pany. There  was  a  judgment  for  defendant, 
and  plaintiff  excepted.    Exceptions  overruled. 

Aj^ed  before  POWERS,  C.  J.,  and  MUN- 
SON.  WATSON,  and  HASEI/FON,  JJ. 

Hngb  Chase,  Clarke  O.  Fitts,  and  Hermon 
B.  Eddy,  all  of  Brattleboro,  for  plaintiff. 
Edwin  W.  Lawrence  and  T.  W.  Moloney, 
both  of  Rutland,  for  defendant 

MUNSON,   J.    Mrs.    Sevlour,   the   plaln- 

ttfTs  intestate,  and  her  sister,  Miss  Hazen, 
whUe  riding  in  a  light  open  wagon  drawn 
by  one  horse,  with  Miss  Hazen  driving,  were 
killed  by  a  north-bound  train  of  the  defend- 
ant at  the  first  crossing  north  of  Chester  sta- 
tion. Mrs.  Sevlour  was  22  years  of  age, 
and  had  been  married  4  years,  during  the 
last  2  of  which  she  had  lived  about  a  mile 
from  the  crossing,  in  the  south  part  of  the 
village,  on  the  west  side  of  the  railroad. 
Until  her  marriage  she  lived  with  her  par- 
ents a  few  rods  from  the  crossing,  on  the 
easterly  side  of  the  track.  Miss  Hazen  was 
a  nurse,  41  years  old,  and  had  lived  at  this 
place  20  years,  except  that  during  the  last 
10  years  die  was  away  from  home  about  half 
the  time.  C.  R.  Hazen,  a  brother  lived  here 
with  Miss  Hazen  after  the  marriage  of  Mrs. 
Sevlour  and  the  subsequent  death  of  the 
parents,  getting  most  of  his  meals  at  Mrs. 
Sevlour's  when  Miss  Hazen  was  away.  The 
location  of  the  Hazen  house  was  such  that 
passing  trains  were  plainly  visible  to  its  oc- 
cupants. 

The  train  which  caused  the  injury  consist- 
ed of  the  combined  engine  and  observation 
car  Nehasne,  and  a  pay  car.  The  train,  as 
thus  made  up,  goes  over  the  road  about  once 
a  month  at  irregular  intervals,  having  no 
schedule  time,  and  not  stopping  regularly  at 
stations.  It  did  not  stop  at  Chester  on  this 
occasion.  All  passenger  trains  stop  tbere. 
There  is  a  crossing  at  the  south  end  of  the 
station,  and  another  about  a  third  of  a  mile 
below.  The  station  signal  Is  one  long  whis- 
tle, and  this  is  required  whether  there  is  to 
be  a  stop  or  not  The  signal  for  a  crossing 
consists  of  two  long  and  two  short  whistles. 
The  evidence  regarding  the  giving  of  sig- 
nals was  contradictory.  The  theory  of  the 
plaintiff,  as  stated  in  his  brief,  was  that  the 
occupants  of  the  wagon  were  lulled  Into  se- 
curity by  the  giving  of  the  station  signal 
only,  and  the  fact  that  passenger  trains  al- 
ways stopped  at  Chester. 

[1]  C.  R.  Hazen  was  called  by  the  plaintiff, 
and  testified  that  he  had  frequently  driven 
with  bis  sisters,  and  that  they  had  talked 
about  trains  and  signals;  and,  after  testify- 
ing under  defendant's  exception  that  there 
was  a  difference  between  the  sound  of  a 
freight  train  and  a  passenger  train  as  it  ap- 
proached, he  was  asked,  "Are  you  able  to 
distinguish   which  kind  of  a   train   is  ap- 


•For  other  coses  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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proacUng  by  tbe  t»und7"  and  this  'waa'ex- 
dnded.  Counsel  argne  that,  Inasmuch  as  all 
three  had  tbe  same  opportunities  of  observa- 
tion, the  knowledge  which  Mrs.  SeTlour  and 
her  sister  had  acquired  by  their  observation 
could  be  shown  by  proving  what  the  brother 
would  have  known.  We  think  the  argument 
Is  unsound,  and  that  the  question  was  prop- 
erly excluded.  This  la  not  like  proving 
whether  an  object  can  be  seen  or  a  sobnd 
heard  from  a  given  point  This  involved  a 
determination  of  the  understanding  which 
persons  of  dltterent  habits  of  observation  and 
different  capabilities  would  gain  from  the 
same  opportunities.  It  was  not  a  matter  to 
be  determined  by  tests.  In  tbe  absence  of 
proof  of  any  information  directly  conveyed 
to  them,  the  knowledge  of  the  deceased  iiar- 
ties  was  to  be  inferred  by  the  Jut  from  all 
that  tbe  evidence  disclosed  regarding  them 
and  their  opportunities. 

[J,  3]  The  court  referred  to  the  crossing 
signal  as  required  by  the  law  and  the  rules 
of  the  company,  and  instructed  the  jury  that 
In  determining  the  issue  regarding  the  giving 
of  the  signals  they  should  keep  in  mind  that 
the  burden  was  upon  the  plaintiff  to  make 
out  by  a  fair  balance  of  evidence  that  the 
whistle  was  not  sounded  or  the  bell  not  rung, 
and  that  the  rules  of  the  company,  Intro- 
duced In  evidence,  governing  the  engineer  In 
this  regard,  were  to  be  considered  with  the 
other  evidence  tn  the  case,  keeping  In  mind 
that  there  was  a  rule  which  required  the  en- 
glneer  to  perform  this  duty,  and  the  proba- 
bility of  his  having  discharged  his  duty,  and 
thereupon  submitting  the  question:  "Do 
you  find  by  a  fair  balance  of  the  evidence 
that  the  signals  were  not  given?'  The  plain- 
tiff excepted  to  the  charge  that  the  Jury 
should  keep  in  mind  the  rule  requiring  sig- 
nals and  the  probability  thlat  that  rule  was 
compiled  with. 

The  language  complained  of  was  not  used 
In  charging  the  Jury  upon  any  point  of  law. 
The  court  was  deaUng  with  a  controverted 
matter  of  fact  and  the  evidence  bearing  up- 
on it.  The  Jury  were  not  told  that  the  mat- 
ters referred  to  raised  any  presumption  In 
favor  of  tbe  claim  that  the  signal  was  giv- 
en. The  statement  was,  at  most,  an  expres- 
sion of  the  court's  opinion  that  the  existence 
of  the  requirement  afforded  some  support  to 
the  testimony  of  the  witnesses  who  said  that 
the  signal  was  given.  There  Is  no  legisla- 
tive provision  or  judicial  holding  In  this 
state  that  bars  the  court  from  expressing  Its 
opinion  regarding  the  evidence  and  the 
weight  of  the  evidence.  The  right  is  seldom 
exercised,  but  Its  existence  remains  unques- 
tioned. The  expression  must,  however,  be 
fair  and  reasonable,  and  be  accompanied  by 
instructions  which  plainly  leave  the  deter- 
mination with  the  Jury.  Sawyer  v.  Phaley, 
33  Vt  69;  Rowell  v.  FuUer,  59  Vt  688,  10 
AtL  853;  Baker  T.  Sherman,  71  Vt  439,  46 
Atl.  67. 


Tbe  language  excepted  to  whs  nothing 
more  than  an  Incidental  comment  upon  one 
feature  of  the  evidence.  The  facts  that  the 
statute  required  the  giving  of  the  signal,  and 
that  a  rule  of  the  company  directed  it  and 
that  It  was  a  stated  and  frequently  recurring 
duty  of  the  employe,  might  reasonably  be 
thought  by  the  jury  to  lend  some  probability 
to  the  claim  that  It  was  given  on  this  occa- 
sion ;  and  it  was  within  the  discretion  of  the 
court  to  suggest  these  things  to  the  jury  as 
matters  proper  for  their  consideration  In 
connection  with  the  testimony  of  the  wltness- 
ea  The  Jury  had  already  been  distinctly 
told  that  they  were  to  determine  the  ques- 
tion upon  the  whole  evidence.  We  think  the 
phrase  complained  of,  in  the  connection  to 
which  it  was  used,  cannot  have  been  mis- 
leading. We  are  satisfied  that  the  Jury  got 
from  it  no  impression  that  they  were  In  any 
way  restricted  In  determining  for  themselves 
the  probative  value  of  this  evidence. 

[4,  5]  With  reference  to  the  contradictory 
testimony  regarding  the  giving  of  signals, 
the  court  charged,  in  substance,  that  there 
was  a  distinction  between  positive  and  nega- 
tive evidence  which  should  be  taken  into  ac- 
count; that  the  first  was  entitled  to  greater 
weight  than  the  last  and  that  In  weighing 
such  evidence  they  should  consider  all  the 
surrounding  circumstances.  The  plaintiff  ex- 
cepted to  the  charge  upon  this  subject,  and 
specifically  to  the  statement  In  substance, 
that  testimony  that  a  person  saw  or  heard  a 
tiling  was  entitled  to  greater  weight  than 
testimony  that  he  did  not  see  or  hear  a  thing. 
Tbe  distinction  made  by  the  court  is  found 
in  text-writers  of  authority,  and  Is  Judicially 
recognized  In  this  state.  Bates  v.  QUey,  4T 
Vt  1;  Farmers',  etc..  Bank  ▼.  Champlain 
Trans.  Co.,  23  Vt  186,  56  Am.  Dea  68.  The 
propriety  of  charging  It  depends  upon  cir- 
cumstances. To  give  the  instruction  in  some 
cases  might  be  legal  error.  But  as  applied 
to  this  subject-matter,  and  In  view  of  the 
evidence  presented,  we  think  the  plaintiff 
has  no  ground  of  complaint  The  defendant's 
evidence  tended  to  show  that  all  the  required 
signals  were  given.  Many  of  the  plaintiff's 
witnesses  regarding  signals  were  men  en- 
gaged In  stores  near  the  station  and  work- 
ing In  and  about  mills  located  near  the  lower 
crossing.  Some  put  it  that  they  did  not  hear 
any  whistle;  others  that  they  did  not  re- 
member of  hearing  any;  others  that  there 
was  none.  Some  testified  that  one  long  whis- 
tle was  given,  and  no  other.  Common  ex- 
perience has  shown  that  signals  regularly 
and  frequently  given  within  the  hearing  of 
persons  who  have  no  special  interest  in  them, 
like  the  sounding  of  whistles,  the  rin^ng  of 
bells,  or  the  striking  of  clocks,  are  quite 
likely  to  occur  without  being  noticed. 

[(]  The  main  track  of  the  defendant's  road, 
from  a  point  south  of  Chester  station  to  and 
beyond  the  crossing  where  the  acddent  oc- 
curred, runs  in  a  straight  line  on  a  slightly 
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ascesdlnt:  grade.  The  Tlctlms  of  the  accident 
were  riding  northward  on  a  highway  which 
crosses  the  railroad  at  an  angle  of  80  de- 
grees. The  main  station  building  Is  on  the 
westerly  side  of  the  track,  about  60U  feet 
south  of  the  crossing.  The  frelghthouse  Is 
on  the  same  side  of  the  track,  about  480  feet 
south  of  the  crossing.  A  traveler  from  the 
south  reaching  a  point  in  the  highway  about 
100  feet  from  the  crossing  could  see  the  main 
track  as  far  south  as  the  station.  The  horse 
drlyen  by  Miss  Hazen  was  16  years  old,  high- 
spirited,  and  a  good  roader.  The  plaintHTs 
witnesses  placed  the  speed  of  the  train  at 
from  30  to  60  miles  an  hour.  Defendant's 
witnesses  placed  it  at  from  25  to  80  miles. 
The  point  of  impact  was  at  the  hind  quarters 
of  the  horse.    . 

The  only  eyewitness  of  the  accident  pro- 
duced by  the  plaintiff  was  standing  about 
60  feet  westerly  from  the  crossing,  in  a  va- 
cant lot  on  the  opposite  side  of  the  highway 
from  the  station.  He  first  saw  the  team 
when  it  was  about  120  feet  from  the  cross- 
ing. It  was  then  Jogging  along  about  6  or  8 
miles  an  hour.  The  women  had  their  faces 
turned  towards  the  station,  and  kept  them 
In  that  position  as  they  went  on.  As  they 
approached  the  crossing,  and  after  the  train 
came  in  view,  at  a  distance  from  the  cross- 
ing regarding  which  the  witness  was  con- 
fused, but  which  he  apparently  intended  to 
place  about  35  or  40  feet  from  it,  Mrs. 
Sevlour  took  out  the  whip  and  struck  the 
horse,  on  which  it  started  ahead  and  went 
faster. 

The  only  witnesses  to  fbe  accident  pro- 
duced by  the  defendant  were  occupants  of 
the  Nehasne.  This  engine  has  an  observa- 
tion compartment  constructed  over  the  boil- 
er in  front  of  the  engineer's  cab.  The  boiler 
is  covered  by  a  platform  which  has  an  ele- 
vation of  12  or  14  inches  above  the  floor,  and 
extends  the  entire  length  of  the  compartment. 
There  Is  a  row  of  three  chairs  on  each  side 
of  the  compartment,  and  an  aisle  on  each 
side  between  the  chairs  and  the  platform. 
On  this  occasion  the  front  chair  on  the  right 
was  occupied  by  Hewitt,  supervisor  of  track, 
and  the  chair  opposite  by  Burton,  super- 
visor of  bridges.  Aid  rich,  the  conductor,  sat 
behind  Burton.  In  the  floor  at  the  left  of 
Hewitt,  standing  about  1^  Inches  above  the 
surface,  was  a  pedal  by  means  of  which  the 
engineer  could  be  signaled.  This  was  6  or  7 
feet  distant  from  Burton,  and  separated  from 
him  by  the  platform.  There  was  no  other 
appliance  in  the  compartment  for  signaling 
the  engineer. 

Hewitt  testified  that  after  they  had  passed 
the  frelghthouse  some  little  ways  he  noticed 
a  team  approaching  the  crosslcg,  that  as  it 
neared  the  crossing  they  pulled  up  as  if  go- 
ing to  stop,  and  then  whipped  the  horse; 
and,  when  asked  how  near  the  team  was  to 
the  crossing  when  this  happened,  said  ap- 
proximately 60  or  60  feet  Inquired  of  in 
eroBs-examination,  the  witness  said  that 
SlA.-!66 


when  he  first  saw  the  team  ttie  train  was 
probably  250  or  300  feet  from  the  crossing 
and  the  team  50  or  60  feet  from  it;  that  the 
team  was  Jogging  along  probably  6  or  8 
miles  an  liour;  that  when  they  whipped  the 
horse  the  train  was  probably  100  feet  from 
the  crossing  and  the  team  20  feet  from  it 
His  testimony  throughout  was  that  when  they 
whipped  the  horse  he  immediately  signaled 
the  engineer  to  stop,  and  that  until  then  be 
had  no  idea  that  they  were  intending  to 
cross. 

Burton  testified  that  be  first  noticed  the 
team  when  the  train  was  a  little  north  of 
the  frelghthouse;  that  the  team  was  then 
probably  90  or  100  feet  from  the  crossing; 
that  when  he  first  saw  them  they  were  Jog- 
ging along,  and  Immediately  afterwards, 
probably  a  few  seconds,  they  seemed  to  be- 
come excited,  and  both  leaned  forward  and 
began  whipping  the  horse;  that  when  they 
began  to  whip  up  they  were  probably  30  or 
40  feet  from  the  crossing ;  and  said  further 
on  cross-examination  that  when  they  began 
to  speed  up  the  train  was  860  or  400  feet 
from  the  crossing.  Aldrich  testified  that  the 
windows  of  the  Nehasne  were  opened  from  the 
top;  that  In  passing  Chester  station  he  was 
standing  np  with  his  head  out  of  the  win- 
dow, looking  for  signals ;  that  on  taking  his 
seat  when  the  train  was  possibly  100  feet 
from  the  crossing,  he  looked  past  Burton 
through  the  window  and  saw  a  wagon  close 
to  the  crossing,  not  over  80  or  40  feet  from 
it  with  the  occupants  apparently  urging  the 
horse  forward ;  and  that  fearing  a  collision, 
with  piecea  coming  through  the  windows,  he 
went  backwards  and  lay  on  the  fioor;  that 
when  he  saw  the  women  nothing  bad  been 
done  to  stop  the  train. 

The  fireman,  whose  place  was  on  the  side 
from  which  the  team  was  a]K)roaching,  waii 
attending  to  his  fire  at  this  time.  The  en- 
gineer testified  that  when  he  got  the  signal 
he  was  on,  his  seat  with  his  head  oat  of  the 
side  window,  looking  ahead ;  that  be  imme- 
diately brought  in  his  head,  and  shut  off  the 
steam  and  applied  the  emergency  brake.  In 
cross-examination  he  was  inquired  of  about 
sanding  the  rail,  and  said  that  it  was  not 
done;  that  he  did  not  have  time  to  do  it, 
and  that  he  knew  of  no  appliance  by  which 
you  could  sand  the  rail  and  pull  the  brake 
at  the  same  time;  that  sanding  the  rail 
would  help  somewhat — he  could  not  say  how 
much.  Nothing  further  appeared  regarding 
this.  The  train  stopped  640  feet  from  the 
crossing.  The  plaintiff  introduced  a  witness 
who  had  been  an  engineer  SVfc  years,  who  tes- 
tified that  a  train  like  this  on  such  a  grade, 
when  going  40,  or  even  50,  miles  an  hour, 
ought  to  be  stopped  by  an  application  of  the 
emergency  within  400  feet  and  that  going 
60  miles  an  hour  it  could  probably  be  stop- 
ped in  600  feet  It  appeared  from  his  fur- 
ther testimony  that  a  heavy  train  can  be 
stopped  quicker  than  a  light  one;  that  he 
had  used  the  emergen<qr  but  once,  and  did 
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not  then  observe  bow  fat  the  train  went; 
and  that  his  Judgment  was  based  upon  his 
general  experience  in  mnnlng  trains. 

The  plaintiff  submitted  three  requests 
which  called  for  Instructions  upon  the  doc- 
trine of  the  last  clear  chance.  These  re- 
quests were  refused,  and  no  charge  upon  the 
subject  was  given.  It  Is  not  necessary  to 
inquire  as  to  the  technical  or  substantial  ac- 
curacy of  the  requests  as  framed.  There 
was  no  evidence  fairly  and  reasonably  tend- 
ing to  show  that  the  death  of  Mrs.  Sevlour 
was  due  to  any  failure  on  the  part  of  the  de- 
fendant's servants  to  do  what  they  could  to 
save  the  occupants  of  the  wagon  from  the 
moment  it  was  realized  that  they  were  plac- 
ing themselves  in  perQ  by  attempting  to 
cross  the  track. 

Jndgment  afllrmed. 


(246  Pa.  68) 

In  re  ALEXANDER'S  ESTATE. 

Appeal  of  MOTEB. 

(Supreme  Court  of  PennsylTania.     July  1, 
1914.) 

1.  Wilis  (§  38»)—Validitt— "Delusion." 

A  "delusion '  of  a  testator,  sach  as  will  in- 
validate a  will,  is  an  insane  belief  or  a  mere 
figment  of  the  imagination. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  ^S~S1 ;  Dec.  Dig.  §  38.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Delusion.] 

2.  Wills  (I  52»)— Validity— Delusion— Bub- 
den  or  PBOor. 

The  burden  Is  on  a  party,  relying  on  the 
existence  of  a  delusion  to  invalidate  a  will,  to 
prove  that  such  delusion  controlled  the  testa- 
tor's volition  and  destroyed  his  freedom  of  ac- 
tion in  disposing  of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  101-110 ;   Dec.  Dig.  8  52.*] 

3.  Wills  (|  56*)— Validity— Delusion— Suf- 

FICIBNOY    or   EVIDEKCK. 

Evidence  in  support  of  a  petition  for  an  is- 
sue devisavit  vel  non  held  insufficient  to  show 
that  the  will  was  executed  in  consequence  of  an 
insane  delusion  on  the  part  of  the  testator,  the 
petitioner's  father,  though  testator  practically 
disinherited  her  and  may  have  been  mistalcen  in 
his  judgment  that  she  had  been  guilty  of  un- 
natural conduct  toward  him  and  her  mother. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  137-158,  161;  Dec.  Dig.  |  55. »] 

Appeal  from  Orphans'  Court,  Berks 
County. 

In  the  matter  of  the  Estate  of  Edgar  W. 
Alexander,  deceased.  From  a  decree  dis(- 
mlssing  appeal  from  decree  of  the  register  of 
wills,  refusing  an  issue  devisavit  vel  non, 
Nettie  I.  Moyer  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Cyrus  Q.  Dcrr  and  E.  H.  Deysher,  both  of 
Reading,  for  appellant  Isaac  Hlester,  of 
Reading,  E.  Carroll  Schaeffer,  and  C.  H. 
Ruhl,  both  of  Reading,  for  appellees. 

BROWN,  J.  Edgar  W.  Alexander  died 
November  12,  1912,  leaving  personal  proper- 
ty appraised  at  $332,956.87  and  real  estate 


worth  about  $10,000.  He  left  to  snrvlTe  him 
but  one  child,  a  daughter,  Nettie,  born  to  him 
by  his  first  wife,  who  died  May  11,  1897. 
The  daughter  subsequently  married  J.  Harry 
Moyer  and  became  the  mother  of  two  chil- 
dren Josephine  and  Dorothy.  By  a  will,  dat- 
ed September  4,  1912,  and  a  codicil  execut- 
ed a  month  later,  appellant's  father  gave  the 
bulk  of  his  estate  to  bis  second  wife,  collat- 
eral relatives,  stepchildren,  and  charities. 
To  each  of  his  two  grandchildren,  Josephine 
and  Dorothy  Moyer,  he  gave  $5,000.  He 
practically  disinherited  his  daughter  and 
only  child  by  the  following  clause  in  his  will : 
"I  give  and  bequeath  to  Mrs.  Nettie  I.  Moyer, 
wife  of  J.  Harry  Moyer,  the  sum  of  one  thou- 
sand ($1,000)  dollars,  on  condition  tliat  should 
she  take  any  exceptions  to  the  provisions  of  this 
my  will  she  shall  not  participate  in  m^  estate  to 
the  extent  of  one  dollar.  I  make  this  a  condi- 
tion in  view  of  the  unnatural  conduct  of  said 
Mrs.  Nettie  I.  Moyer  towards  her  deceased 
mother  as  well  as  myself  in  her  relation  as  a 
child  and  daughter." 

The  daughter  appealed  from  the  decree  of 
the  register  admitting  the  will  of  her  fath- 
er to  probate,  and  in  a  petition  to  the  or- 
phans' court,  in  which  she  averred  that  the 
will,  so  far  as  it  affected  her,  was  the  result 
of  a  delusion  on  the  part  of  the  testator, 
prayed  for  an  issue  to  determine:  (1) 
Whether  he  was  the  victim  of  a  delusion  " 
with  respect  to  her  conduct  towards  himself 
and  her  mother,  so  affecting  him  as  to  have 
rendered  him  insensible  to  his  parental  ob- 
ligations, and  to  have  caused  him  to  execute 
the  paper  admitted  to  probate  as  his  will; 
and  (2)  whether  at  the  time  he  executed  the 
same  he  was  of  sound  and  disposing  mind. 
This  appeal  is  from  the  refusal  to  award 
the  issue  prayed  for. 

The  habits  of  the  decedent,  upon  which 
we  need  not  dwell,  were  not  good ;  but  noth- 
ing was  shown  to  indicate  that  he  was  not 
of  sound  mind  and  good  business  judgment, 
and  the  prayer  for  an  issue  to  determine 
whether  he  had  testamentary  capacity  was 
groundless.  This  does  not  seem  to  be  ques- 
tioned, for  we  are  asked  to  reverse  the  de- 
cree of  the  court  below  solely  on  the  ground 
that  the  decedent  was  the  victim  of  a  delu- 
sion with  respect  to  bis  daughter  which  con- 
trolled him  In  making  his  will. 

[1]  A  delusion  which  will  render  invalid  a 
will  executed  as  the  direct  result  of  It  Is 
an  Insane  belief  or  a  mere  figment  of  the 
Imagination — a  belief  In  the  existence  of 
something  which  does  not  exist  and  which 
no  rational  person,  in  the  absence  of  evi- 
dence, would  believe  to  exist.  TayloTr's  EJx- 
ecutor  V.  Trlch  et  al.,  165  Pa.  586,  30  Atl. 
1053,  44  Am;  St  Rep.  679;  McGovran's  Es- 
tate, 185  Pa.  203,  39  Aa  816 ;  Bennett's  Es- 
tate, 201  Pa.  485,  51  AtL  336. 

[2,  3]  The  burden  was  upon  the  appellant 
to  show  that  such  a  delusion  controlled  the 
will  of  her  father  and  destroyed  his  freedom 
of  action  In  disposing  of  his  estate.  In  her 
effort  to  do  so  she  submitted  much  testimony 
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the  recital  of  which  In  detail  vQl  serve  no 
useful  purpose.  It  was  shown  by  a  niunber 
of  witnesses  that  she  had  nnrsed  her  mother 
during  a  long  period  of  sickness  with  the 
tender  solldtnde  of  an  affectionate  child, 
that  her  father  and  mother  had  both  praised 
ber  for  what  she  had  done  for  them,  and 
that  after  the  death  of  her  mother  the  father 
had  exhibited  great  affection  for  her  and  her 
two  children.  In  view  of  all  the  testimony 
as  to  this,  It  Is  dlfflcnlt  to  understand  why 
he  left  but  $1,000  of  his  large  estate  to  her, 
and  It  would  almost  seem  that  he  must  have 
been  under  an  Insane  delusion  In  giving  his 
reason  for  doing  so;  but  there  was  evidence 
from  which  he  may  have  believed  that  his 
daughter's  conduct  towards  himself  and  her 
mother  had  been  unnatural.  It  was  there- 
fore for  him  alone,  being  of  sound  mihd,  to 
pass  Judgment  on  that  evidence,  and,  how- 
ever harsh,  unnatural,  and  cruel  his  Judg- 
ment may  have  been  It  was  not.  In  legal  cbn- 
templatlon,  a  delusion — a  mere  figment  of 
his  Imagination,  all-controlling  with  him  in 
the  execution  of  his  vrtIL 

For  ten  years  prior  to  his  death  he  and 
his  daughter  had  been  estranged.  This  ap- 
pears from  her  own  tesUmony.  She  admits 
that  she  talked  about  him  to  members  of  his 
family,  and  It  may  be,  as  she  says,  not  ma- 
liciously or  unkindly,  but  for  the  purpose  of 
helping  him  to  do  better.  He,  however,  mani- 
festly thought  otherwise.  On  two  occasions 
prior  to  her  leaving  his  home  in  1902,  where 
she  and  her  family  were  Uvlng  with  him, 
she  had  reproached  him  for  his  indecent 
conduct  towards  an  orphan  girl  who  was 
living  with  them  as  a  domestic.  While  he 
did  not  resent  this  at  the  time,  he  may  sub- 
sequently have  done  so,  and  regarded  her 
reproof  as  "unnatural  conduct"  on  her  part. 
In  a  letter  written  to  him  in  1910,  when  she 
was  about  to  undergo  a  serious  operation, 
she  pathetically  refers  to  his  long-time  es- 
trangement from  her  and  asks  his  forgive- 
ness for  what  he  may  have  thought  it  was 
not  her.  privilege  as  a  daughter  to  ask  and 
demand  from  him  as  a  father.  This  appeal 
was  unavailing,  and  he  died  unreconciled 
to  his  daughter,  whose  conduct  he  believed  to 
have  been  unnatural  towards  him,  in  view  of 
what  she  had  said  or  done  and  of  what  she 
was  reported  to  him  as  having  said  about 
him. 

From  the  testimony  submitted  by  the  pro- 
ponents it  appeared  that,  for  years  before 
the  testator's  death,  the  appellant  had  re- 
peatedly spoken  of  his  fallings,  that  she  had 
been  reproached  for  doing  so  by  those  to 
whom  she  had  complained  of  him,  and  that 
what  she  said  about  him  had  been  repeated 
to  him,  leading  him  at  times  to  say  that  what 
she  had  said  of  him  had  nearly  made  him 
ciazy  and  almost  ashamed  to  stay  in  Reading. 
It  further  appeared  that  she  had  charged 
her  mother  with  .overindulgence  in  drink, 
and  this,  too,  was  repeated  to  her  father, 


who  expressed  his  grief  that  she  should 
have  so  accused  her  mother.  In  September, 
1903,  in  response  to  a  request  from  her,  he 
sent  her  the  earrings  of  the  mother,  and  in 
an  accompanying  letter  wrote  that  he  pre- 
ferred sending  them  by  a  messenger  to  hav- 
ing her  come  to  his  house  for  them,  and 
that  he  could  no  longer  submit  to  her  villlfl- 
catioB  of  him,  threatening  her  that,  if  she 
did  not  desist  from  it,  be  would  prosecute 
her.  All  this  may  have  been  unjust  on  his 
part,  but  there  is  nothing  to  show  that  it 
was  a  mere  delusion  which  drove  him  into 
an  unnatural  attitude  towards  his  daughter. 
He  has  stated  why  he  discarded  her.  It  may 
be — and  we  are  inclined  to  so  believe — that 
he  was  unreasonable  in  characterizing  her 
conduct  towards  him  and  ber  mother  as  un- 
natural, and  that  his  treatment  of  her  as 
the  natural  object  of  his  bounty  was  most 
harsh;  but  he  acted  upon  what  was  his 
belief,  and,  if  it  was  error,  we  are  powerless 
to  correct  it  His  opinion  of  his  daughter's 
conduct,  upon  which  he  acted  in  making  Us 
will,  may  have  been  wholly  unreasonable; 
but  this  can  have  no  weight  in  the  present 
inquiry,  unless  it  be  shown  that  the  option 
rested  on  an  imagined  state  of  facts.  Mc- 
Oovran's  Bstate,  supra. 

The  burden  was  upon  the  appellant  to 
show,  by  proof  sufficient  to  sustain  a  verdict 
In  her  favor,  that  what  she  most  naturally 
regards  as  the  injustice  of  her  father  to  her 
resulted  from  the  delusion  whitib  she  avers 
in  her  petition  for  the  issue.  After  a  review 
of  all  the  testimony,  we  are  constrained  to 
say  that  she  has  failed  to  do  so,  and  that 
we  must  concur  In  Um  following  condualon 
of  the  court  below: 

"It  may  safely  be  asserted  as  a  clear  fact 
from  the  testimony  that  there  were  many  sto- 
ries afloat  about  Mr.  Alexander  which  he  believed 
to  have  been,  started  by  Mrs.  Meyer.  She  her- 
self tells  her  father  not  to  believe  what  he  hears 
without  giving  her  a  chance  to  defend  herself, 
and  he  speaks  of  stories  in  his  own  letter  about 
the  aarrmgs.  Whether  Mr.  Alexander  is  to  be 
condemned  for  listening  to  rtimors  and  idle  gos- 
sip, or,  perhaps,  to  false  stories  told  by  iTersons 
to  discredit  his  own  child,  is  not  a  anestion 
that  this  court  is  called  upon  to  decide.  The 
only  inquiry  is  whether  there  is  evidence  from 
which  a  jary  might  reasonably  infer  that  Mr. 
Alexander  was  laboring  under  a  mental  disor- 
der ;  and  the  result  of  that  inquiry  is  that  there 
is  nothing  to  show  that  he  did  more  than  take 
the  stories  as  they  came  to  him,  Inclnding  the 
story  about  his  dead  wife,  believe  them,  and 
pass  a  very  severe  judgment  upon  the  daugb- 
ter." 

Decree  affirmed,  at  appellant's  costi. 


(tMPs.  M) 
RBESER  r.  METROPOLITAN  ELECTRIC 

CO. 
(Supreme  Court  of  Pennsylvania.    July  1, 1914.) 
Master  and  Sebvart  (I  190*)— Injtjet  to 
Sebvant— NxoLBOT  or  Feixow  Sksvart&— 

FOBEIIAIT. 

An  employ^  Injnred  through  the  negligence 
of  a  foreman,  while  he  is  assisting  in  the  erec- 
tion of  poles  on  which  wires  are  to  be  strung. 
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cannot  lecover  therefor  from  the  master  where 
the  foreman  at  the  time  of  the  injur;  was  not 
performing  a  duty  belonging  to  the  master,  or 
doing  anything  in  the  line  of  superintendence, 
but  was  merely  doing  work  on  the  same  footing 
with  other  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  il  449-174;    Dec.  Dig.  i 

Appeal  from  Gonrt  of  Common  Pleas, 
Berks  County. 

Trespass  by  Bobert  L.  Beeser  against  the 
Metropolitan  Electric  Company,  for  personal 
injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Beversed. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MBSTBBZAT,  POTTEB,  and  ELKIN,  JJ. 

C.  H.  Buhl  and  B.  L.  Jones,  both  of  Bead- 
ing, for  appellant.  Harvey  F.  Heinly,  of 
Reading,  for  appellee. 

POTTEB,  J.  The  plalntUt  here  sought  to 
recover  damages  for  Injuries  which  he  al- 
leged resulted  from  the  negligence  of  defend- 
ant's foreman. 

The  plaintiff  was  one  of  several  employes 
of  defendant,  who  were  engaged  in  the  erec- 
tion of  poles  upon  which  wires  were  to  be 
strung.  While  thus  engaged  a  pole  fell  upon 
plaintiff  and  injured  him.  In  the  history 
of  the  case  the  operation  in  which  the  men 
were  engaged,  is  thus  described:  The  pole 
In  question  was  about  60  feet  long  and  about 
20  inches  in  diameter  at  the  butt  A  hole 
was  dug  in  the  ground,  and  iron  bars  were 
inserted  therein  at  one  side,  and  the  butt  of 
the  pole  was  placed  against  them,  In  order 
that  it  might  slide  more  smoothly  into  the 
hole.  The  other  end  of  the  pole  was  lifted 
by  the  men,  and  after  it  reached  a  certain 
elevation  it  was  raised  upon  what  was  known 
as  a  deadman,  which  was  a  stout  piece  of 
timber  with  a  U-shaped  pron^  at  the  top 
and  an  iron  spear  point  in  the  center.  Two 
of  these  deadmen  were  used,  one  of  which 
was  in  charge  of  the  plaintiff.  The  other 
members  of  the  gang  had  poles  or  pikes,  of 
vairing  lengths,  with  iron  points  at  the  end, 
which  they  stuck  into  the  pole,  raising  it  by 
what  was  termed  a  rocking  process,  from  one 
deadman  to  the  other,  the  deadmen  In  turn 
being  moved  toward  the  hole  at  each  step 
in  the  rocking  process,  the  pole  meanwhile 
being  raised  to  a  position  approaching  the 
perpendicular.  During  this  process  It  was 
the  duty  of  one  of  the  men  to  assist  In  hold- 
ing the  pole  In  position,  with  cant  hooks  fas- 
tened to  the  pole  near  the  butt.  When  the  pole 
in  question  fell,  the  foreman  of  the  gang  was 
operating  the  cant  hooks,  but  the  evidence 
shows  that  he  did  not  usually  attend  to  this 
duty.  At  the  time  of  the  accident,  the  pole 
had  been  raised  to  an  angle  of  about  45  de- 
grees, and  while  in  this  position,  and  while 
resting  upon  the  deadman,  which  was  In 
charge  of  plaintiff,  it  fell  and  Injured  him. 
The  accident  is  thus  described,  by  plaintiff: 


"I  was  standing  there,  holding  the  deadman 
under  the  pole;  the  next  thing  I  saw  Griese- 
mer  lean  out,  and  that  quick  the  pole  tam- 
ed <MK  of  the  point  of  the  deadman,"  and 
fell.  The  testimony  upon  the  part  of  defend- 
ant tended  to  show  that  the  deadman  was 
not  placed  at  the  right  angle  under  the  iwle, 
and  that  it  slipped  out,  letting  the  pole  down. 
It  was  a  wet.  day,  and  the  pole  was  very 
slippeiT.  But  no  matter  whether  the  pole 
turned  by  reason  of  some  Inadvertent  mo- 
tion of  the  foreman  who  happened  at  the 
moment  to  be  in  charge  of  the  cant  hooks, 
or  whether  the  deadman  by  reason  of  not  be- 
ing properly  adjusted,  slipped  and  caused 
the  pole  to  fall,  it  is  perfectly  apparent  tnat 
at  the  time  the  men  were  all  engaged  in  one 
common  purpose,  which  was  the  raising  of 
the  pole,  and  the  settling  of  It  In  its  place  in 
the  hole  prepared  for  it  Intelligent  co- 
operation in  manual  labor  was  all  that  was 
required.  The  particular  act  in  which  the  fore- 
man was  at  the  time  engaged,  the  holding  of 
the  cant  hook,  was  not  a  duty  whose  perform- 
ance In  any  way  jwcullarly  or  properly  be- 
longed to  the  master.  Upon  the  contrary 
the  manipulation  of  these  implements  was 
upon  the  same  level  with  the  work  of  the 
other  employes,  and  in  fact  It  appears  from 
the  evidence  that  the  cant  hooks  were  gen- 
erally handled  by  one  of  the  other  men,  and 
not  by  the  foreman.  In  holding  them  at  that 
particular  time,  the  foreman  was  simply  co- 
operating with  the  rest  of  the  men,  and 
stood  upon  precisely  the  same  footing.  It  is 
more  than  doubtful  under  the  evidence, 
whether  anything  which  Griesemer  did,  in 
handling  the  cant  hooks,  could  properly  be 
regarded  as  causing  the  fall  of  the  pole,  or 
that  he  was  in  any  way  negligent  But  if 
so,  it  did  not  occur  while  he  was  engaged 
in  the  discharge  of  any  duty  which  was  in 
its  nature  that  of  superintendence;  but  It 
did  occur  while  he  was  engaged  in  a  bit  of 
manual  labor  with  the  other  men,  in  an 
effort  to  accomplish  an  object,  which  all  were 
uniting  to  bring  about  Eleven  men  were  at 
the  moment  engaged  In  a  common  undertak- 
ing, each  of  them  having  a  part  to  perform. 
At  least  a  half  dozen  implements  in  addition 
to  the  cant  hooks  were  brought  Into  use  to 
aid  in  holding  the  pole  in  positloa  The 
theory  that  the  pole  fell  because  of  anything 
which  Griesemer  did  seems  to  us  to  have 
been  based  on  nothing  more  than  conjecture. 
But  if  the  action  of  Griesemer  had  anything 
to  do  with  it,  clearly  it  was  while  he  was  en- 
gaged as  a  fellow  workman,  assisting  In 
the  work  which  the  men  were  doing  In  com- 
mon; and  It  cannot,  under  the  evidence,  be 
fairly  connected  with  anything  in  the  line 
of  superintendence. 

jVfter  examining  all  the  evidence,  we  think 
the  conclusion  is  unavoidable  that  defendant 
was  entitled  to  an  affirmance  of  its  third 
point,  which  was  a  request  for  binding  in- 
structions.    The  same  question  arose  upon 
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the  rule  for  Judgment  non  obstante  Teredlcto, 
and  Judgment  should  bare  been  there  enter- 
ed for  defendant 

The  fourth,  fifth,  and  sixth  assignments  of 
error  are  sustained. 

The  Judgment  Is  reversed,  and  la  here  en- 
tered for  the  defendant 


(24S  Pa.  «) 

BEADING  CITY  PASS.  RY.  CO.  et  aL  t. 
BERKS  COUNTY. 

(Supreme  Court  of  Pennsylvania.    Jnljr  1, 
1914.) 

1.  Stbket  Railkoadb  (§  31*)— UsB  OF  Coun- 
ty Bbidoe— Tebuination  of  Aobekuknt. 

An  agreement  between  a  street  railway 
company  and  a  county  for  the  use  of  a  county 
bridge  by  the  company  and  relative  to  the  rental 
to  be  paid  therefor,  terminated  with  the  lawful 
demolition  of  the  bridge  by  the  county,  and 
gives  the  company  no  rights  in  a  new  county 
bridge  thereafter  built 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  it  67,  68 ;  Dec.  Dig.  $  31.*] 

2.  Stbeet  Railboads  (I  31*)— Use  qv  Coun- 

TT  BbIDOE— PBOCUBKUENT  07  CONSBRI. 

'While  terms  on  which  a  street  railway  com- 
pany may  use  a  county  bridge  are  a  matter  of 
agreement  in  the  first  instance  and  the  railroad 
company  cannot  use  the  bridge  without  the 
county's  consent,  such  consent  cannot  be  arbi- 
trarily withheld. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  §S  67,  68;   Dec.  Dig.  |  31.*] 

8.  Stbekt  BAn.BOADs  (§  81*)— Use  of  Courtt 

Bbidoe— Be^abonablb  Bertal. 

An  annual  rental  of  $3,000  for  the  first  two 
years  and  $4,000  for  the  next  two  years,  and  $6,- 
OOO  for  the  succeeding  six  years,  for  the  use  of  a 
coun^  bridge,  was  reasonable,  where  the  cost, 
of  the  bridge  had  been  $100,000  greater  than 
it  wonld  have  been  but  for  the  provision  made 
for  the  laying  of  railway  tracks,  and  a  bridge 
adequate  for  the  railway  company's  purposes, 
and  having  a  life  of  30  to  35  years,  would  cost 
exceeding  $60,000,  not  including  changes  of 
route,  new  tracks,  price  of  land  taken,  repairs, 
and  maintenance. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  §!  67,  68;   Dec.  Dig.  |  31.*] 

4.  Appeal  anu  Ebbob  (i  1054*)  —  Habicless 
Ebbob— Reception  of  Evioehce. 

In  a  suit  to  enjoin  a  county  from  prevent- 
ing railway  companies  from  running  cars  over 
a  county  bridge,  wherein  the  county  prayed  for 
a  decree  fixing  the  rental  to  be  paid  by  the  com- 
pany for  the  use  of  the  bridge,  the  admission  of 
irrelevant  evidence  concerning  the  compensation 
paid  by  thp  companies  in  other  counties  for  the 
use  of  bridges  was  harmless,  where  it  appear- 
ed that  the  chancellor  did  not  consider  such  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  {f  4186,  4186;  Dec.  Dig.  i 
1054.*] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Snit  by  the  Beading  City  Passenger  Ball- 
way  Company  and  others  against  the  Coun- 
ty of  Berks.  Prom  decree  for  defendant, 
plalntifls  appeal.    Affirmed. 

Bill  in  equity  for  an  injunction,  with  cross- 
bill for  decree  fixing  compensation  for  use  of 
county  bridge. 

From  the  record  it  appeared  that  the  bill 
was    filed  to  restrain   the  county  of  Berks 


from  preren^g  the  appellants  from  mnuing 
cars  over  the  Harrisburg  bridge,  In  the  dty 
of  Beading,  in  accordance  with  an  agreement 
entered  into  with  the  county  on  December  27, 
1893.  This  county  bridge  was  demolished 
and  removed,  aftor  having  been  condemned, 
In  1910,  and  a  new  and  larger  county  bridge 
was  erected  In  Its  place.  The  county  of 
Berks  filed  a  cross-bill,  praying  for  a  decree 
fixing  and  determining  the  rental  to  be  paid 
by  the  appellants  for  the  use  of  the  new 
bridge.  In  dismissing  the  appellants'  bill  and 
making  the  decree  asked  for  in  the  cross-bill, 
tbe  court  found  facts  and  reached  legal  con- 
clusions as  foliows: 

Flndlngs  of  Vact 

1.  On  December  27, 1893,  tbe  Beading  dty 
Passenger  Railway  Company  and  the  Read- 
ing Traction  Company,  to  whom  it  had  leased 
and  whose  rights  subsequently  passed  to  the 
United  Traction  Company  and  thereafter  to 
the  Reading  Transit  Company,  entered  into 
an  agreement  with  the  county  of  Berks, 
whereby  the  latter  consented  to  the  construc- 
tion by  the  railway  companies  of  a  double 
track  railway,  to  be  operated  by  electricity, 
with  overhead  wires,  etc,  upon  and  over  a 
county  bridge  across  the  Schuylkill  river, 
known  as  the  Harrisburg  bridge  (then  an  iron 
structure  about  1,000  feet  long,  40  feet  wide, 
having  a  roadway  of  26  feet,  and  erected  at 
a  cost  of  $150,000)  with  stipulations  that  up- 
on the  bridge,  the  railway  companies'  cars 
should  have  no  preference  over  other  vehi- 
cles, and  should  not  be  run  at  a  speed  of 
more  than  four  miles  an  hour  nor  more  than 
cue  car  or  train  of  cars  at  one  tijue — that  the 
county  should  not  be  obligated  to  maintain 
said  bridge  for  the  use  of  the  railway  com- 
panies or  for  tbe  purposes  of  tbe  agreement 
and  should  not  be  liable  for  injury  to  persons 
or  property  resulting  from  tbe  railway  com- 
panies' use  of  said  bridge,  and  that  the  rail- 
way companies  should  pay  to  the  county  the 
annual  sum  of  $600  to  be  applied  to  keeping 
the  bridge  in  repair,  the  payments  to  be  con- 
tinued as  long  as  the  cars  of  the  railway  com- 
panies should  run  across  or  over  said  bridge, 
and  a  failure  so  to  run  them  for  three  con- 
secutive months  to  be  taken  as  an  abandon- 
ment of  the  line  and  a  surrender  of  the  right 
granted,  which  was  to  be  exercised  within 
one  year  or  forfeited.  The  bridge  being  with- 
in the  limits  of  the  dty  of  Reading,  the  con- 
sent of  the  latter  to  its  occupation  by  the  rail- 
way companies  as  indicated  was  given  by 
resolution  of  councils  approved  January  16, 
1895. 

2.  In  the  meanwhile  and  before  anything 
was  done  under  the  agreement  the  county  of 
Berks  refused  to  be  bound  by  it,  and  the  rail- 
way companies,  attempting  to  proceed,  ap- 
plied to  this  court  for  an  injunction  prohibit- 
ing them  from  constructing  their  tracks  upon 
the  bridge.    In  that  proceeding  it  was  found 


•For  other  cases  see  same  tODle  and  SActlon  NUMBER  In  Dae.  Cls.  A  Am.  Dlf.  Key-No.  Saries  Ic  Rep*r  IndezM 
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that  the  bridge  was  Inadequate  to  support 
tbe  burden  intended  to  be  Imposed  upon  It, 
as  well  as  too  narrow  to  admit  of  a  double 
track  and  its  operation  without  undue  inter- 
ference with  the  general  travel  and  traffic 
orer  the  bridge,  and  finally,  on  August  26, 
1895,  after  requiring  the  railway  companies 
to  strengthen  the  bridge  sufficiently  to  per- 
mit, with  safety,  the  laying  and  operation  of 
a  single  track  upon  It,  a  decree  was  made 
allowing  the  construction  and  operation  of 
such  single  track  by  the  railway  companies, 
on  condition  of  their  payment  to  the  county 
of  the  annual  sum  of  $600,  so  long  as  the 
track  should  remain  upon  the  bridge — ^that 
cars  should  be  run  thereon  at  a  speed  not  ex- 
ceeding four  miles  an  hour,  and  that  not 
more  than  one  car  or  train  of  cars  should  be 
on  the  bridge  at  one  time — that  the  railway 
companies  protect  the  county  against  liability 
from  their  use  of  it  and  against  any  damage 
to  the  bridge  therefrom,  ordinary  wear  and 
tear  excepted,  and  that  the  county  should  not 
be  obligated  to  maintain  said  bridge  for  the 
use  of  the  railway  companies  or  the  purposes 
of  the  railway — and  that  failure  to  run  cars 
for  three  months  should  be  taken  as  an 
abandonment  and  surrender  of  the  rights 
granted  by  the  decree,  etc. 

3.  On  the  western  side  of  tbe  river  the 
Reading  &  Womelsdorf  Electric  Railway 
Ck>mpany  constructed  Its  line  to  and  connect- 
ing with  the  track  laid  upon  the  bridge  in 
accordance  with  the  decree  referred  to,  and 
on  December  23, 1895,  leased  the  same  to  the 
Reading  Traction  Company,  which  thereupon 
transferred  it  to  the  United  Traction  Com- 
pany, by  which  it  was  subsequently  i>assed  to 
the  Reading  Transit  Company. 

4.  In  1010  the  bridge  which  in  the  interval 
had  been  used  by  the  railway  companies,  was 
condemned  as  unsafe,  and  In  obedience  to  no- 
tice by  the  county  to  the  railway  companies 
th^r  traffic  over  it  was  stopped',  the  county 
agreeing  not  to  treat  this  as  an  abandonment 
of  any  rights.  Pursuant  to  due  and  lawful 
proceedings,  and  unopposed  by  the  railway 
companies,  the  iron  bridge  was  entirely  de- 
molished and  removed  by  the  county,  and  a 
new  concrete  bridge,  over  1,300  feet  long,  80 
feet  wide,  having  a  roadway  about  60  feet 
wide,  and  costing  upwards  of  $575,000,  has 
been  erected.  The  county  and  the  railway 
companies  have  agreed  to  the  latter's  laying 
of  a  double  track  upon  the  new  bridge,  with- 
out prejudice,  however,  to  any  right  of  the 
county  to  prescribe  new  terms  and  conditions 
to  be  observed  by  the  railway  companies  for 
that  privilege  and  the  operation  of  the  rail- 
way on  the  bridge,  or,  in  the  event  of  a 
failure  to  agree  thereon,  to  apply  to  the 
court  for  the  imposition  of  such  new  terms 
and  conditions  upon  the  railway  companies. 

6.  The  county,  by  way  of  condition,  has  de- 
manded an  annual  payment  by  the  railway 
companies  of  $5,000  for  a  period  of  10  years, 
the  amount  payable  thereafter  to  be  read- 
Justed  at  the  expiration  thereof.    This  de- 


mand has  been  declined  by  tbe  railway  com- 
panies, and  they  have  filed  their  bill  to  enjoin 
the  county  from  interfering  with  their  laying 
and  operating  a  double  track  upon  tbe  new 
bridge,  while  tbe  county  has  filed  a  cross-biU 
praying  for  a  decree  in  accordance  with  its 
demand  and  an  Injunction  agaiust  the  rail- 
way companies  prohibiting  them  from  using 
the  new  bridge  for  their  purposes  until  the 
terms  and  conditions  of  th^  occupancy  of 
it  be  fixed  and  determined. 

6.  The  population  of  tbe  city  of  Reading 
has  Increased  since  1893  from  somewhere 
about  60,000  to  nearly  100,000  and  that  of  tbe 
territory  west  of  the  river  and  directly  ac- 
cessible by  the  bridge  has  grown  correspond- 
ingly, being  now  thickly  populated  and  con- 
taining large  industries,  many  of  whose  em- 
ployes reside  in  Reading.  The  travel  over 
the  bridge  Is  very  considerable,  and  In  the 
natural  course  of  things  will  become  steadUy 
greater — especially  in  the  event  of  connec- 
tions with  other  lines  under  the  Transit  Com- 
pany's control  so  as  to  bring  their  traffic  and 
travel  into  the  dty  over  the  bridge. 

7.  The  new  bridge  Is  amply  able  to  sustain 
and  accommodate  the  traffic  over  a  double 
track,  and  the  general  travel,  without  incon- 
venience or  danger  to  the  public  or  tbe 
bridge. 

8.  The  repairs  to  the  bridge  likely  to  be 
necessitated  by  its  use  by  the  railway  com- 
panies will  be  insignificant. 

9.  The  cost  of  the  construction  of  tbe  new 
bridge  of  a  width  sufficient  to  permit  a  double 
track  upon  it  has  been  about  $100,000  greater 
than  it  would  have  been  had  no  railway 
tracks  but  the  ordinary  travel  only  been  pro- 
vided for — and  the  cost  to  the  railway  com- 
panies of  a  bridge  of  their  own,  adequate  for 
their  purposes,  having  a  life  of  80  to  85  years 
would  be  from  $60,000  to  about  that  sum,  not 
Including  changes  of  route,  new  tracks,  etc., 
and  the  price  of  land  to  be  taken,  and  thereto 
would  be  added  the  annual  expense  of  main- 
tenance and  repairs. 

10.  Since  the  discontinuance  of  tbe  railway- 
companies'  use  of  the  old  bridge,  the  county- 
has  accepted  no  payments  from  them. 

Conclusions. 

A.  Tbe  subject-matter  of  tbe  agreement  of 
1893  between  tbe  county  and  tbe  railway  com- 
panies, and  of  the  suit  to  No.  606,  Equity 
Docket,  1894,  and  the  decree  of  1895  made 
therein,  was  tbe  bridge  structure  then  exist- 
ing and  the  use  of.  the  same  by  the  railway 
companies.  Necessarily,  by  the  unavoidable 
demolition  and  removal  of  that  structure  and 
destruction  of  its  use  for  any  purpose  the 
agreement  was  terminated  and  the  decree 
exhausted,  and  all  rights  and  liabilities  cre- 
ated by  either  ended ;  and  the  right  of  the 
railway  companies  to  occupy  tbe  present 
bridge  structure  became  dependent  upon  new 
arrangements  as  to  terms  and  conditions  if 
the  county  desire  to  impose  such. 

B.  The  county  1b  entitled  to  exact  from  tba 
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railway  companies,  as  a  condlUon  precedent 
to  their  right  to  use  the  new  bridge  structure, 
a  reasonable  compensation  for  such  right  and 
ase,  the  amount  and  manner  of  payment  of 
which,  upon  and  by  reasMi  of  the  failure  of 
the  iiartles  to  agree  thereon,  are  to  be  fixed 
by  the  court  In  this  proceeding. 

O.  A  requirement  that  the  railway  com- 
X)anles  pay  to  the  county  In  quarterly  Install- 
ments the  sura  of  $3,000  for  and  during  each 
of  the  first  two  years,  S4,000  for  and  during 
each  of  the  next  two  years,  and  $5,000  for 
'and  during  each  of  the  succeeding  six  years, 
the  regulation  ot  the  amount,  etc.,  of  pay- 
ment to  be  made  after  the  expiration  of  the 
said  period  of  10  years  to  be  left  to  further 
agreement  of  the  parties  or  decree  of  the 
court  thereafter,  is  reasonable  and  fair  under 
the  drcumstancea  of  the  case  as  stated  In  the 
findings  of  fact 

D.  llie  prayer  of  the  bill  filed  by  the  rail- 
way companies  Is  to  be  refused,  and  upon  the 
county's  cross-bill  a  decree  Is  to  be  entered 
enjoining  the  railway  companies  as  preyed 
for  therein,  except  upon  compliance  with  the 
terms  and  oonditions  indicated  In  the  next 
preceding  conclusion,  to  be  secured  by  the 
filing  of  a  bond  by  the  railroad  companies  In 
$10,000. 

£2.  The  costs  of  this  salt  ate  to  be  paid  by 
the  railway  companies. 

The  court  on  final  hearing  refused  the  re- 
lief prayed  for  in  the  plaintiffs'  bill,  and  en- 
tered a  decree  upon  the  cross-bill  In  favor  of 
the  defendant    Plaintiffs  appealed. 

The  following  exertions,  among  others, 
were  filed  and  dismissed: 

"1.  The  «ourt  erred  in  admitting  the  follow- 
ing evidence:  'D.  K.  Hoch,  awom:  Q.  WiU 
you  tell  us  wliat  the  contract  price  for  the 
erection  of  the  new  bridge-  is?  Mr.  Hiester: 
Objected  to  as  irrelevant  Mr.  Dickinson :  This 
for  the  purpose  of  giving  the  court  all  necessary 
data.  The  Court :  Admitted ;  exception  for 
plaintiffs.  A.  $325,910.  Q.  Is  that  the  entire 
cost  of  construction?  A.  No,  sir;  that  Is  the 
contract  price.  Q.  Will  there  be  any  additional 
cost?  A.  Yes,  sir.  Q.  What  will  that  be?  A. 
There  are  extras  of  $14,175.46;  cement  so  far 
has  cost  us  $20,965.07;  damages  to  properties 
$1«6,406;  and  other  expenditures  $48,225.87.'" 

Order  of  court:  "The  exceptions  are  dis- 
missed." 

"2.  The  court  erred  In  admitting  the  follow- 
ing evidence :  'Charles  F.  Sanders  sworn :  Q. 
Are  you  able  to  give  the  approximate  cost  of 
an  iron  bridge,  exclusive  of  land  damages  of 
course,  erected  at  or  about  the  same  place  suf- 
ficiently strong  and  large  to  permit  the  opera- 
tion of  a  double  track  street  railway  thereon 
and  to  be  used  only  for  railway  purposes?  A. 
Yes,  sir.  Mr.  Hiester:  Objected  to  as  immate- 
rial. Mr.  Dickinson :  This  for  the  purpose  of 
giving  the  court  all  the  necessary  data  on  which 
they  can  come  to  a  conclnsion  as  to  what  should 
be  a  proper  compensation  for  the  use  of  the 
bridge.  The  purpose  here  is  to  show  what  It 
would  cost  the  Traction  Company  to  erect  a 
bridge  if  they  were  erecting  one  for  their  own 
exclusive  use.  The  Court :  Admitted ;  excep- 
tion for  plaintiffs.  By  Mr.  Dickinson:  Q. 
What  in  your  opinion  would  be  the  approximate 
cost  of  such  a  bridge?  A.  I  have  made  up  an 
(>8timate  on  two  different  types —  By  the  Court: 
Q.  What  in  your  opinion  would  it  be?  A.  A 
truss  bridge  wouU  cost  $60,560.    By  Mr.  Dick- 


inson: Q.  That  is  a  truss  bridge?  A.  Yes, 
sir.  Q.  what  other  kind  of  bridge?  A.  Through 
deck  girder  bridge  would  cost  $94,880.  Q.  l£i- 
ther  of  such  bridges  though  would  be  sufficient 
for  the  accommodation  of  a  double  track  rail- 
way? A.  Yes,  sir.  And  that  would  be  an  iron 
bridge?  A.  Yes,  sir.  Q.  What  would  the  life 
of  a  bridge  of  such  character  be?  A.  The  ordi- 
nary life  of  an  electric  railway  bridge  is  about 
30  to  85  years.'  " 

Order  of  court:  "The  exceptions  are  dis- 
missed." 

"3.  The  court  erred  in  admitting  the  following 
evidence:  'Charles  F.  Sanders  sworn :  Q.  What 
would  be  the  ratio  of  cost  of  strnctures  having  a 
width  of  66  feet  and  one  of  80  feet  other  dimen- 
sions and  construction  being  the  same?  Mr. 
Hiester:  We  object  to  this.  A.  72%  to  100. 
Q.  What  in  your  opinion  would  be  tne  cost  of 
a  structure  having  a  width  of  66  feet  of  the 
same  construction  as  the  present  bridge,  which 
you  have  already  said  would  be  sufficient  for  or- 
dinary travel,  not  including  highway  travel?  A. 
$257,615.  Q.  Would  a  concrete  bridge  of  the 
type  of  the  new  structure,  of  the  width  of  the 
old  bridge,  be  sufficiently  wide  to  accommodate 
the  operation  of  a  double  track  railway  thereon 
without  interfering  with  ordinary  travel?  A. 
No,  sir.  Q.  How  much  wider  is  the  driveway 
of  the  new  structure  than  the  driveway  of  the 
old  bridge?  A.  SO  feet.  Q.  What  proportion 
of  the  whole  cost  of  the  new  structure  do  you 
consider  was  rendered  necessary  by  the  fact 
that  it  was  designed  to  accommodate  a  doable 
track  railway?  A.  27%  per  cent  Q.  What 
in  dollars,  in  your  opinion  does  the  new  bridge 
cost  more  than  a  bridge  of  the  same  type  of 
construction  designed  to  accommodate  only  the 
ordinary  travel?     A.  $97,705.' " 

Order  of  court:  "The  exceptions  are  dis- 
missed." 

Argued  before  FBLI*  O.  J.,  and  BROWN, 
MESTREZAT.    POTTER,    and    BLKIN,   JJ. 

Errors  assigned,  among  others  were:  (1,8) 
In  dismissing  exceptions  to  rulings  on  evi- 
dence as  to  various  findings  and  conclusions 
of  the  trial  Judge,  and  the  decree  of  the 
court 

Isaac  Hiester,  C.  H.  Ruhl,  and  R.  L.  Jones, 
all  of  Reading,  for  appellants.  Joseph  B. 
Dickinson,  of  Reading,  for  appellee. 

BROWN,  J.  [1]  With  the  demolition  and 
removal  of  the  old  Harrisbnrg  bridge,  in  the 
city  of  Reading,  there  was  a  termination  of 
the  agreement  of  December  27, 1893,  between 
the  county  of  Berks  and  the  Reading  City 
Passenger  Railway  Company  and  the  Read- 
ing Traction  Company.  When  that  bridge 
passed  away  the  agreement  of  1893  passed 
away  with  It  The  learned  chancellor  below 
was  so  manifestly  correct  as  to  this  that  we 
are  not  called  upon  to  say  anything  further 
upon  the  subject 

[2]  When  the  new  and  much  larger  county 
bridge  was  erected,  the  appellants  had  no 
right  to  occupy  it  without  the  consent  of  the 
county;  but  that  consent  could  not  have  been 
arbitrarily  withheld  from  them.  Berks  Conn- 
ty  V.  Reading  City  Passenger  Railway  Co.  et 
al.,  167  Pa.  102,  31  AU.  474,  663.  The  terms 
upon  which  tliey  had  the  tight  to  use  It  be- 
came a  matter  of  agreement,  in  the  first  in- 
stance, between  tixem  and  the  county,  and 
when  they  were  unable  to  agree,  the  equita- 
ble Jurisdiction  of  the  court  below  was  prop- 
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eriy  Inroked  by  the  county  in  Its  cross-bill, 
tor  the  purpose  of  determining  the  terms  and 
conditions  upon  which  the  appellants  might 
use  It  Pittsburg  &  West  End  Passenger 
Hallway  Co.  v.  Point  Bridge  Co.,  165  Pa.  87, 
30  Atl.  511,  26  L.  B.  A.  323;  Berks  County 
V.  Reading  City  Passenger  Railway  Co.  et  al., 
supra;  Larue  et  al.  v.  Oil  City  Passenger 
Railway  Co.  et  aL,  170  Pa.  249,  32  AtL  977. 

[3]  The  appellants  resist  payment  of  any 
demand  in  excess  of  $600  per  year  for  the  use 
of  the  bridge — the  amount  fixed  by  the  agree- 
ment of  1893 — as  "Illegal,  exorbitant,  and  un- 
justifiable." In  support  of  this  contention 
they  rely  upon  what  we  said  in  Point  Bridge 
Co.  T.  Pittsburgh  Railways  Co.,  240  Pa.  105, 
87  AtL  614,  and  Monongabela  Bridge  Co.  t. 
Pittsburgh  RaUways  Co.,  240  Pa.  121,  87 
Atl.  619,  limiting  the  claim  of  a  city  own- 
ing certain  bridges  to  a  sum  equal  to  the  ad- 
ditional cost  for  the  supervision  and  repair 
of  the  same^  made  necessary  by  the  use  of 
them  by  the  street  railway  companies.  The 
answer  to  this  is  found  in  the  following  from 
the  opinion  of  the  court  below: 

"In  each  of  the  cases  cited  a  railway  com- 
pany had  acquired  the  right  to  use  with  its 
tracks  and  cars  a  toll  bridge  owned  by  a  cot^ 
poration  upon  payment  to  it  of  a  certain  rental, 
and  the  dty  had  consented  to  its  occupation  of 
the  bridge  as  part  of  the  highways  without  im- 
poeing  any  conditions.  Subsequently  the  city 
had  acquired  the  stock  of  the  bridge  company, 
thereby  becoming  the  owner  of  the  bridge,  and 
declaring  It  free,  reserving  no  payments  from 
the  railway  company.  It  was  held  that  the 
city  could  not  thereafter  exact  any  rental  from 
the  railway  company,  but  was  restricted  to  de- 
mandiDR  from  it  such  a  license  fee  as  would 
reasonably  cover  the  cost  and  expense  of  re- 
pairs, mamtenance,  and  supervision  required  by 
the  extraordinary  use  to  which  the  structure 
was  subjected — a  right  vested  in  it  by  reason 
and  in  the  exercise  of  its  police  power.  The 
language  of  the  decisions,  however,  carefnlly 
confines  them  to  the  case  of  a  right  already  ac- 
quired and  lawfully  used,  as  contradistinguish- 
ed from  one  to  be  newly  acquired  upon  terms 
and  conditions  imposed  by  the  municipality,  and 
to  be  used  In  accordance  with  them.  The  power 
in  the  latter  case  to  exact  something  more  is 
nowhere  negatived,  but  explicitly  recognized,  as 
in  the  earlier  cases,  the  intention  to  distiiri) 
which  is  disavowed,  and  under  which,  where 
they  apply  the  authority  to  demand  and  the  obli- 
gation to  pay  are  not  referable  to  the  police 
power.  As  already  pointed  out,  it  is  with  a 
question  of  the  initial  prant  of  a  new  right  up- 
on orietinal  conditions  that  we  have  here  to  do, 
not  with  one  of  a  demand  based  upon  the  con- 
tinued use  of  a  right  previously  granted  and 
accepted  on  other,  or  without,  conditions.  In 
passing  upon  the  question  here  arising  the  in- 
quiry is  whether  the  county  in  its  demand  is  ex- 
ceeding what  is  fair  and  reasonable  nnder  all 
the  circumstances,  so  as  to  make  it  in  efiFect  an 
attempt  arbitrarily  to  defeat  the  railway  com- 

Sanies'  use  of   the  bridge.     See  Berks  Co.  v. 
tdg.,  etc.,  Co.,  167  Pa.  102,  115,  118,  81  AU. 
474,  663.*' 

On  this  appeal  the  real  question  Is  whether 
the  compensation  fixed  by  the  decree  of  the 
court  below  for  the  use  of  the  county  bridge 
by  the  appellants  was  based  upon  proper  and 
competent  evidence,  and  is  fair  and  reason- 
able under  all  the  circumstances. 


Under  the  evidence  which  was  considered 
by  the  learned  chancellor  below  we  find  no  er- 
ror in  any  fact  found  by  him,  and  the  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
assignments  are  dismissed.  The  ninth  find- 
ing Is  as  follows: 

"The  cost  of  the  construction  of  the  new 
bridge  of  a  width  sufficient  to  permit  a  double 
track  upon  it  has  been  about  $100,000  greater 
than  it  %vould  have  been  bad  no  railway  tracks, 
but  the  ordinary  travel  only,  been  provided  for, 
and  tbe  cost  to  the  railway  companies  of  a 
bridge  of  their  own,  adequate  for  their  purpos- 
es, having  a  life  of  30  to  35  years,  would  be* 
from  $60,000  to  about  that  sum,  not  including 
changes  of  route,  new  tracks,  etc.,  and  the  price 
of  land  to  be  taken,  and  thereto  would  be  added 
the  annual  expense  of  maintenance  and  re- 
pairs." 

This  fact  was  pertinently  found,  and  tbe 
evidence  In  support  of  it,  which  is  complain- 
ed of  by  the  first,  second,  and  third  assign- 
ments, was  pr<v>erly  received  as  helpful  to 
the  court  In  determining  what  would  be 
proper  compensation  for  the  use  of  the  bridge 
by  tbe  appellants,  so  constructed  by  the  coun- 
ty as  to  accommodate  their  growing  needs. 
The  first,  second,  and  third  assignments  are 
overruled. 

[4]  The  fourth,  fifth,  sixth,  and  seventh 
assignments  complain  of  the  admission  of 
evidence  as  to  the  compensation  paid  by  the 
street  railway  or  traction  companies  in  other 
counties  for  the  use  of  public  bridges.  This 
was  not  proper  testimony  for  the  considera- 
tion of  the  court  The  question  before  it  was 
as  to  the  compensation  to  be  paid  for  the 
use  of  a  particular  bridge,  under  all  the  cir- 
cumstances surrounding  Its  construction. 
What  might  be  proper  compensation  for  the 
use  by  a  trolley  company  of  an  entirely  dif- 
ferent kind  of  bridge,  situated  elsewhere^ 
could  throw  no  iKisslble  light  upon  the  ques- 
tion of  the  proper  compensation  to  be  paid 
for  tbe  use  of  the  Harrisburg  bridge  in  the 
city  of  Reading.  But  this  evidence  did  the 
appellants  no  harm,  for  the  learned  chancel- 
lor distinctly  says.  In  overruling  the  excep- 
tions to  his  findings  of  fact  and  conclnsions 
of  law,  that  he  gave  no  consideration  what- 
ever to  it  Its  mere  admission  does  not, 
therefore,  call  for  a  reversal  of  tbe  decree. 
In  this  respect  the  proceeding  below  differs 
from  a  common-law  action.  Sawtelle's  Ap- 
peal, 84  Pa.  306. 

The  eighth,  ninth,  and  tenth  assignments 
do  not  seem  to  be  pressed,  and  there  Is  no 
merit  In  them,  for  the  appellants  were  in  uf> 
manner  prejudiced  by  the  Information  sub- 
mitted to  the  court  as  to  the  number  of  pas- 
sengers which  they  carried  in  tbelr  cars  daily 
over  tbe  bridge,  or  as  to  the  extent  of  the 
general  travel  over  It 

There  Is  nothing  In  the  remaining  assign* 
ments  of  error  calling  for  further  discussion. 
The  legal  conclusions  reached  by  the  court 
lielow  properly  followed  the  facts  found,  anA 
the  decree  is  affirmed  at  appellants'  costa. 
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(246  Fa.  3S) 

VILE  T.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.     July  1, 
1914.) 

1.  Evidence  (S  539V&*)— Expebt  WrrNBssaa— 

COMPETENCT. 

A  witness  was  qualified  to  testify  as  an 
expert  as  to  the  practical  means  of  cleaning  lo- 
comotive boiler  tubes,  where  he  testified  that 
he  bad  been  an  engineer  for  25  years,  devoting 
himself  exclusively  to  the  study  of  piower  and 
combustion,  and  was  experienced  in  doing  away 
with  the  evil  of  soot,  smoke,  and  gas,  and  the 
installation  of  apparatus  for  the  distribution  ot 
escaping^  smoke  so  that  it  could  produce  no 
local  injury,  and  that,  while  he  had  no  expe- 
rience with  locomotive  boilers,  there  was  no 
difference  between  such  boiler  and  other  boilers 
in  regard  to  soot,  smoke,  and  gas. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  U  2iib0-.ab'^;  Dec.  Dig.  i  539^.*] 

2.  Nuisance  (j  49*)  —  Actions  —  Injubt  to 
Adjoinino  Land  —  Suiticenct  or  Evi- 
dence. 

The  uncontradicted  evidence  in  an  action 
for  injuries  to  land  from  substances  discharged 
thereon  in  connection  with  the  cleaning  of  loco- 
motive boilers  with  compressed  air  anthorized 
a  verdict  for  plaintiff,  where  it  showed  that  the 
nuisance  could  have  been  avoided  by  bru^Ing 
the  tubes  instead  of  cleaning  them  with  com- 

£ressed  air,  that  this  method  was  effective  and 
ad  been  in  use  by  railroads  for  70  years,  and 
that  the  compressed  air  method  was  adopted  to 
■ave  time  and  expense,  or  that  the  damage  conld 
have  been  avoided  by  dtstribnting  the  noxtODs 
fnmea  through  a  high  chimnty. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §1  115-117;   Dec.  Dig.  f  49.*] 

&  Nuisance  (S  43*)  —  Actions  —  Injubt  to 

Adjoining  Pbopebtt— Defense. 

In  an  action  for  injuries  to  land  from  the 
deaning  of  locomotive  boilers  by  compressed 
air,  causing  the  deposit  of  snbstances  ruinous 
to  vegetation  on  the  land,  it  was  no  defense  that 
the  compressed  air  method  of  cleaning  boilers 
was  in  general  use,  where  it  appeared  that 
there  were  other  means  of  cleaning  boilers,  by 
the  use  of  which  the  damage  could  have  been 
avoided. 

[EH,  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  8i  104-106;   Dec.  Dig.  |  43.»] 

Appeal  from  Court  of  Common  Pleas,  Pbil- 
adelptala  County. 

Trespass  by  Cbarles  M.  Vile  against  the 
Pennsylvania  Ballroad  Company  for  damages 
to  land  from  the  discharge  of  cinders,  smoke, 
etc.,  from  defendant's  locomotives.  Verdict 
for  plaintiff,  and  from  judgment  for  defend- 
ant non  obstante  veredicto,  plaintiff  appeals. 
Beversed. 

Argued  before  FELL,  O.  J.,  and  BBOWN, 
MBSTBEZAT.  POTTEB,  and  MOSCHZIS- 
KBB,  JJ. 

J.  Hlbbs  Buckman,  of  Philadelphia,  for  ap- 
pellant John  Hampton  Barnes,  of  Philadel- 
phia, for  appellee. 

BBOWN,  J.  In  1889  the  plaintiff  below 
leased  several  acres  of  land,  in  the  city  of 
Philadelphia,  for  the  purpose  of  carrying  on 
his  business  as  a  truck  gardener.  He  raised 
all  kinds  of  vegetables,  some  under  sash  for 
the  early  market  In  1904  the  Pennsylvania 
Ballroad  Company  established  a  place  about 


400  yards  from  his  truck  garden,  for  the  pur- 
pose of  cleaning  its  locomotives.  These  were 
cleaned  by  the  use  of  compressed  air  driven 
through  the  boiler  tubes.  As  a  consequence 
of  this  process  of  cleaning,  smoke,  soot,  ashes 
cinders  and  greasy  substances  were  blowi. 
out  of  the  stacks  of  the  locomotives  and  set- 
tled on  appellant's  premises,  ruining  his 
plants  and  vegetables  and  destroying  his  busi- 
ness. In  this  action  he  recovered  a  verdict  of 
$5,500  for  the  injuries  which  he  sustained, 
but  defendant's  motion  for  judgment  non 
obstante  veredicto  was  allowed  on  the  ground 
that  the  testimony  of  the  witness  called  by 
the  plaintiff  as  an  expert  to  show  that  the 
locomotives  of  the  defendant  could  have  been 
cleaned  without  any  resultant  injury  to  the 
plaintiff  was  InsufiScient  to  sustain  his  charge 
of  negligence.  On  this  appeal  the  narrow 
question  is  whether  the  court  below  correctly 
so  held  In  denying  plaintiff  Judgment  on  tbv 
verdict 

[1,  2]  The  witness  upon  whose  testimonj 
the  plantlff  relied  as  aufflcient  to  satisfy  the 
Jury  that  the  defendant  could  have  adopted 
means  for  cleaning  the  tubes  in  the  boilers  of 
its  locomotives  which  would  have  prevented 
the  deposits  of  soot,  ashes,  and  other  InJnri. 
ous  materials  upon  his  premises,  was  J.  H. 
Whitham.  On  his  preliminary  examination 
this  witness  testified  that  he  was  an  engineer, 
having  graduated  from  the  United  States 
Naval  Academy;  that  he  had  followed  his 
profession  for  35  years  and  had  been  a  con- 
sulting engineer  since  1891 ;  that  he  had  de- 
voted himself  almost  exclusively  to  the  study 
of  power  and  combustion,  and  had  experience 
in  doing  away  with  the  evils  of  soot  gas,  and 
smoke ;  that  this  experience  included  the  in- 
stallation of  apparatus  which  prevented  the 
escape  of  smoke  or  caused  the  distribution 
of  it  through  a  zone  so  large  that  it  did  no 
local  Injury,  and  that  the  deposits  of  soot 
on  premises  adjoining  or  near  those  upon 
which  boilers  are  cleaned  can  be  avoided  by 
the  use  of  scrapers  Instead  of  blowers,  and  by 
washing  the  smoke  to  remove  injurious  im- 
purities. While  the  witness  admitted  that  he 
had  not  had  experience  with  locomotive  boil- 
ers, he  at  the  same  time  said  there  was  no 
difference  between  locomotive  boilers  and  any 
other  boilers  in  regard  to  soot,  gas,  and 
smoke.  His  testimony  as  to  this  was  as  fol- 
lows: 

"Q.  Will  you  tell  us  whether  there  is  an/  dif- 
ference between  locomotive  engines  or  boilers 
and  any  other  boilers  In  regard  to  the  soot  and 
gas  and  smoke?  A.  No,  sir.  Except  that  the 
locomotive  has  a  shorter  stack,  and  the  smoke 
hugs  the  lower  grade  closer  than  a  stationary 
plant  with  a  tall  chimney.  Q.  Then  exactly 
what  could  be  done  with  one  could  be  done 
with  the  other;  Is  that  true?  A.  Yes,  sir.  Q. " 
Does  the  mere  fact  that  a  locomotive  boiler  is 
on  wheels  make  any  difference  from  any  ordi- 
nary stationary  boiler?  A.  No,  sir.  Both  boil- 
ers bum  fuel,  both  have  to  have  a  draft  to 
bum  the  fuel  and  a  grate  to  burn  the  fuel  on. 
Both  have  to  have  water  In  an  inclosed  reser- 
voir.   Both  have  to  have  surface  for  preserving 


•For  other  cues  see  lams  topic  and  section  NUMBER  In  Dae.  Dig.  *  Am.  Dig.  Kajr-No.  Sartaa  tt  Rep'r  Isdexas 


Digitized  by 


Google 


1050 


91  ATIiAMTIO  BBFOBTStt 


(Pa. 


heat.  Both  sustain  pressure  and  both  operate 
engines.  Q.  Do  both  have  tubes?  A.  Tes,  sir. 
Q.  Of  the  same  character?  A.  Of  the  same 
character." 

It  may  be  here  noted  that  the  foregoing 
testimony  was  not  contradicted  by  Alfred  W. 
Glbbs,  the  chief  mechanical  engineer  of  the 
defendant  company,  the  only  witness  whom  It 
called. 

Before  he  was  called  as  a  witness  Whltham 
bad  Inspected  the  property  of  the  plaintiff 
and  the  yard  of  the  defendant  In  which  its 
locomotive  boilers  were  cleaned,  and,  when 
asked  whether  in  his  Judgment  anything 
reasonably  practicable  and  in  accordance 
with  actual  experiments  could  have  been  done 
to  have  saved  the  plaintiff  from  the  injuries 
which  he  suffered  through  the  emission  of 
smoke,  soot,  and  greasy  substances  from  the 
locomotive  of  the  defendant,  he  answered 
in  the  affirmative,  and  then  proceeded  to  tes- 
tify OS  follows: 

"Q.  In  your  opinion,  could  anything  be  done 
to  eliminate  the  damage  testified  there?  I  might 
state,  you  not  being  present,  briefly,  that  the 
testimony  is  that  great  and  serious  damage  has 
been  done  to  the  growing  of  vegetation,  lettuce, 
cauliflower,  beets,  celery,  spinach,  parsley,  ol 
the  plaintiff  by  reason  of  a  heavy  deposit  of  an 
oily,  greasy,  black  substance  that  settles  on  the 
vegetation,  falling  when  the  wind  somes  from 
the  direction  of  these  yards,  as  described  by  the 
witnesses,  as  being  like  snow,  killing  the  vege- 
tation, and  when  it  did  not  kill  it,  settles  on  it, 
that  this  substance,  when  it  was  attempted  to 
be  washed  off  or  removed,  kind  of  smears  like 
grease.  In  your  opinion,  could  anything  be  done 
which  is  not  being  done  by  the  defendant  In 
this  case,  which  is  something  reasonable,  prac- 
ticable, and  according  to  demonstrated  experi- 
ments, to  obviate  the  nuisance?  A.  Xes,  sir. 
Q.  What  could  be  done?  A.  The  tubes  of  the 
boiler  could  be  brushed  out  instead  of  being 
blown  out  with  an  air  blast  or  steam  blast. 
That  is  a  custom  which  has  prevailed  ever  since 
we  have  had  steam  boilers.  It  is  over  70  years 
old.  It  was  followed  by  the  railroads  in  the 
early  days.  It  is  followed  in  stationary  plants 
to-day,  largely  in  plants  which  are  under  my 
control.  It  is  the  most  effective  way  of  clean- 
ing a  boiler  tube  that  is  known.  Even  the  air 
blast  or  steam  blast  only  partially  cleans  the 
tube,  but  the  brush  that  sweeps  the  tnbes  has 
got  to  clean  them  from  end  to  end.  It  takes 
longer  to  operate  with  a  brush  than  it  does 
with  a  steam  jet  or  a  blast,  and  for  that  reason, 
to  save  time  and  expense  of  cleaning,  these 
practices  have  come  into  use.  •  •  •  Q. 
Would  or  would  not  that  be  more  effective  in 
cleaning  the  tubes  than  compressed  air?  A. 
It  is  more  effective.  Compressed  air  or  steam, 
either  one  of  them,  is  only  partially  effective, 
and  this  absolutely  cleans  the  tubes,  removes 
everything.  Q.  Could  that  be  nsed  on  all  the 
tubes  of  a  locomotive  boiler?  A.  Tea,  sir. 
•  •  ♦  Q.  Is  there  any  other  system  in  use  tn 
avoid  nuisance  and  damage  by  gas  and  soot  than 
the  cleaning  with  a  brush?  A.  Yes,  sir.  In  a 
great  many  industries,  where  the  gas  and  dirt 
and  dust  would  be  local,  that  is,  overcome  by 
distributing  them  at  a  high  elevation  so  that  the 
air  currents  will  take  them  and  dispose  of  them 
over  a  large  territory,  thereby  not  localizing 
them  at  any  one  spot.  Suppose,  for  instance, 
you  had  noxious  fumes,  such  as  they  have  in 
smelting  of  metals,  that  is  destructive  of  vege- 
tation, the  eastern  and  practice  is  to  have  a  ver.v 
tall  chimney,  sometimes  400  feet  Iiigh,  and 
distribute  those  noxious  fumes  or  acids  out 
into  a  large  high  zone,  and  they  will  be  dis- 
tribnted  by  the  air  currents  so  that  they  do  not 


hurt  any  one  particular  spot  Again,  right 
along  the  river,  in  Camden,  in  one  of  the  plants 
I  was  connected  with,  tbe  manufacture  of  phos- 
phates, and  the  odor  of  phosphates  was  dis- 
agreeable to  the  neighborhood,  particularly  on 
a  heavy  day,  and  we  had  to  pat  a  tall  flue  np 
and  conduct  these  fumes  up  and  distribute 
them  through  a  larger  zone.  The  same  was  the 
case  where  they  were  recovering  iron  and  lead 
from  old  cans.  They  had  a  chimney  about  'M 
feet  high,  and  as  they  burned  the  solder  oS  from 
the  cans  they  burned  any  material  left  in  the 
cans,  such  as  fish  or  vegetable  matter,  and  that 
made  a  very  disagreeable  oily  smelling  gas  that 
went  into  the  dwellings  near  by,  and  that  is 
overcome  entirely  by  putting  in  a  chimney  about 
100  feet  hi^h,  so  those  gases  wonld  be  distrib- 
uted at  a  high  elevation.  Q.  Was  that  actually 
done?  A.  That  was  actually  done,  and  is  fol- 
lowed to-day.  Q.  Would  the  same  be  true  of 
soot?  A.  The  same  is  true  of  soot.  Ton  wonld 
not  eliminate  the  soot  by  cleaning  a  boiler  in 
that  manner,  but  you  would  distribute  the  soot 
through  a  large  zone  so  it  would  not  be  local- 
ized on  any  one  spot  Q.  How  would  you 
treat  a  plant  of  this  kind?  How  would  It  be 
done  in  the  case  of  a  locomotive?  A.  In  the 
case  of  a  locomotive  you  could  have  a  stack 
which  rested  on  a  structure  or  framework,  and 
run  your  locomotive  right  under  that  chimney, 
let  the  chimney  go  up  200  'feet,  and  not  come 
down  to  touch  the  locomotive,  to  just  clear  it, 
and  run  the  chimney  of  your  locomotive  right 
under  that  stack,  put  a  flexible  hood  connecting 
the  two,  and  then  clean  the  tubes  by  your  air 
blast  in  the  same  manner,  having  at  the  base 
of  this  stack  a  fan  to  induce  a  draft  to  expel 
all  the  dust  and  air  that  you  are  driving  throu"'! 
your  boiler  tubes  ihto  the  air  at  high  velocity 
instead  of  letting  it  go  out  15  feet  high  into 
the  air.  When  It  getai  out  of  the  chimney  at 
that  high  elevation  it  strikes  the  air  current. 
Of  coarse,  this  soot  and  ash  will  ultimately 
drop,  but  they  go  through  a  large  zone  and  are 
spread  and  diffused  so  they  are  not  localised 
and  do  not  injure  any  particular  spot.  That 
would  be  a  very  simple  apparatus  and  verv 
inexpensive.  Q.  In  your  opinion,  that  could  be 
done  and  the  property  of  the  plaintiff  here  not 
injured?  A.  It  would  not  be  injured.  It  wonld 
carry  further  than  his  property.  Q.  Wonld 
any  other  property  in  the  neighborhood  be  in- 
jured to  any  appreciable  extent?  A.  No,  sir; 
because  instead  of  being  localized  on  the  spot, 
it  would  be  diffused  through  a  wide  territory. 
Q.  Would  any  portion  of  this  deposit  drop  back 
on  account  of  the  h'eight  of  tbe  stack?  A.  Mo. 
sir.  Tbe  fan  inducing  the  draft  at  the  base 
of  the  stack  would  prevent  that  It  would  ex- 
pel the  dust  and  air  up  Hiat  stack  at  a  high 
velocity." 

Tbe  foregoing  testimony,  which  we  bave 
quoted  at  length  for  the  proper  consideration 
of  the  question  before  as,  was  deemed  in- 
sufficient by  tbe  learned  court  below  to  sus- 
tain tbe  verdict  returned  for  the  plaintiff, 
because  it  was  not  baaed  upon  experience 
and  knowledge  of  tbe  witness  derived  from 
the  operation  of  railroads  or  locomotiv^B.  To 
this  reason  for  holding  bis  testimony  Insof- 
flcient  we  cannot  assent.  He  was  uncontra- 
dicted In  bis  statement  that  what  could  be 
done  to  prevent  tbe  escape  of  smoke,  soot, 
and  other  injurious  substances  from  a  sta- 
tionary engine  boiler  when  being  cleaned 
could  be  done  to  prevent  their  escape  from 
tbe  boiler  of  a  locomotive  when  being  cleaned, 
and  be  then  proceeded,  not  merely  with  a 
theory  of  bis  own  for  tbe  avoidance  of  the 
injuries  suffered  by  the  plaintiff,  but  distinet- 
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ly  stated  tbat  by  one  of  the  methods  snggest- 
ed  by  him,  the  matter  of  which  the  plaln- 
tUt  complained  had  been  avoided  In  Industrial 
and  manufactnrlng  establishments.  He  epe- 
dflcally  referred  to  one  of  these — a  phos- 
phate plant  in  Camden.  The  comi)etency  of 
this  witness  ought  not  to  be  doubted,  and 
fais  testimony  was  sufficient  to  lead  the  Jury 
to  the  conclusion  that  the  defendant  had 
not  exercised  proper  care  under  the  circum- 
stances. 

[S]  In  support  ot  the  Judgment  of  the 
court  below  It  is  argued  that  the  defendant 
'caonot  be  held  liable  to  the  plalntifr,  because 
it  appeared  tbat  the  means  which  it  had 
adopted  to  clean  the  boiler  tubes  were  those 
in  general  use  by  other  railroad  companies. 
In  view  of  the  testimony  as  to  the  practica- 
bility of  adopting  other  means  lor  deeming 
tbe  boilers  by  which  such  injuries  as  were 
snetalned  by  the  appellant  may  be  avoided, 
the  doctrine  of  general  usage,  contended  for 
by  coDDsel  for  appellee,  is  not  to  be  applied. 
To  apply  It  in  the  present  case  would  mean 
ttiat  though  the  defendant  could  have  adopt- 
ed means  for  the  prevention  of  injuries  to 
others  in  cleaning  its  locomotives  In  its  yard, 
it  was  not  bound  to  adopt  them  until  they 
bad  been  adopted  by  other  railroad  compa- 
nies. It  is  to  be  remembered  that  the  com- 
plaint of  the  appellant  does  not  grow  out  of 
the  actual  operation  of  the  locomotives,  but 
out  of  what  resulted  from  preparing  them  for 
operation — on  property  owned  by  the  defend- 
ant company.  It  had  a  right  to  use  the  prop- 
erty for  that  purpose,  but,  under  the  compe- 
tent testimony  in  the  case,  believed  by  tbe 
Jury,  only  in  obedience  to  tbe  rule,  "Sic  utere 
tuo  nt  aUenum  non  Uedas;"  and  not  to  have 
so  used  It  was  found  by  the  Jury  to  have 
been  negligence,  for  the  consequences  of  which 
tbe  defendant  must  answer  to  the  plaintiff. 

In  further  support  of  the  Judgment  appeal- 
ed from  we  have  been  referred  to  a  number 
of  cases  involving  tbe  liability  of  employers 
to  injured  employes,  in  which  the  test  of  neg- 
ligence in  methods,  machinery,  and  applianc- 
es is  the  ordinary  usage  of  the  business. 
This  rale  has  no  application  in  the  case  at 
bar,  for,  as  was  properly  said  by  Rice,  presi- 
dent Judge,  in  Spronson  v.  Philadelphia  & 
Reading  Railway  Co.,  54  Pa.  Super.  Ct  30: 

"These  eases  rest  on  a  principle  which  Is  not 
involved  in  a  case  where  no  contract  relation 
existed  between  the  jparties,  and  where  tbe 
party  aggrieved  could  do  nothuig  to  protect  him- 
self against  the  injury  complained  of,  but  which 
turns  on  the  obligation  of  one  owner  of  prop- 
erty conducting  a  lawful  business  thereon  to  so 
conduct  it  as  not  to  inflict  substantial  injury 
upon  his  neighbor  which  .It  has  been  demon- 
strated, by  actual  experience  under  the  same 
or  substantially  similar  conditions,  it  is  reason- 
ably practicable  to  avoid." 

In  the  Spronson  Case  the  superior  court 
had  before  it  practically  the  same  question 
that  is  raised  on  this  appeal,  tbe  same  wit- 
ness— Whitham — having  testlfled  to  the  prac- 
ticability of  adopting  means  for  the  preven- 


tion of  the  escape  of  soot,  dust,  cinders,  and 
gases  from  a  yard  in  which  locomotives  were 
stored,  cleaned,  and  stoked. 

No  error  was  committed  in  submitting  this 
case  to  the  Jury,  and  plaintiir  is  entitled  to 
Judgment  on  tbe  verdict  The  Judgmmt  en- 
tered for  tbe  defendant  Is  therefore  reversed, 
and  the  record  remitted  tbat  plaintiff  may 
bare  Judgment 

^''^'^'^  (MFa.  2S) 

TRUSTEES  OF  ROMAN  CATHOLIC  HIGH 
SCHOOL  V.  McCANN  et  aL 

(Supreme  Court  of  Pennsylvania.    July  1, 1914.) 

1.  MOBTOAOXS    (S    535*)— F0BBCI.0BnBB— Salb 
— EFraCT. 

Where  a  first  mortgage  is  foreclosed  and  the 
property  sold.  Junior  lien  creditors  are  remitted 
to  the  fund  realized  in  the  foreclosure  proceed- 
ings above  that  required  to  satisfy  the  first  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgagsa, 
Cent  Dig.  I  1566;   Dec.  Dig.  |  535.*] 

2.  MOBTOAOBS    (I  151*)— MBOHAIflCS'  LiBirB— 

Pbiobituss. 

A  mechanic's  lien  for  labor  and  material 
furnished  prior  to  the  recording  of  a  mortgage 
relates  back  to  the  commencement  of  the  w<hk 
on  the  building. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  81  307,  809-SU,  8I4r-329,  382-336; 
Dec.  Dig.  {  151.*] 

8.   MOBTGAOES    (I  668*>— MXCHAinOS'   LiKNB— 

Pbiobities— BuBDEN  or  Pboof. 

The  burden  is  on  a  mechanic's  lien  claim- 
ant to  prove  the  facts  necessary  to  give  his  lien 
Eriority  over  a  mortgage  recorded  prior  to  the 
ling  of  his  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1639-1646;   Dec.  Dig.  g  568.*] 

4.  Appkal  and  Ebbob  (i§  260,  719*)— Excep- 
tions—Admission  o*  EvioENCx— Pbesknta- 

TION  fob   liEVIEW. 

An  objection  to  the  admission  in  evidence  of 
the  record  in  a  prior  action  could  not  be  consid- 
ered on  appeal,  where  no  exception  was  taken  to 
the  admission  of  such  evidence,  and  there  was 
no  assignment  of  error  raising  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  K  1503-1515.  2968-2982, 
8490;  Dec.  Dig.  ||  260,  719.*] 

5.  Mechanics'  Liens  (f  132*)— Tmx  roB  Fnr 

INO. 

A  mechanic's  lien  may  be  filed  more  than 
six  months  after  the  famishing  of  the  last  la- 
bor or  material,  where  it  appears  that  at  the 
time  of  filing  tbe  building  had  not  been  com- 
pleted, tbat  the  work  thereon  had  been  stopped 
at  the  owner's  instance,  with  the  contractor's 
consent  because  of  the  owner's  financial  embar- 
rassment, and  that  it  was  the  intention  of  the 
parties  to  complete  tbe  work:  tbe  six  months' 
period  within  which  mechanics  liens  may  be  filed 
under  Act  June  4, 1901  (P.  L  435)  {  10,  not  be- 
ginning to  run  until  completion  of  the  building 
under  the  contract 

[E^.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  190,  192-207;  Dec.  Dig. 
I  132.*] 

Appeal  from  Court  of  Commm  Pleas,  Phil* 
adelphia  County. 

Action  by  the  Trustees  of  Roman  Catholic 
High  School  against  Charles  F.  McCann  and 
others.  From  a  decree  dismissing  exceptions 
to  auditor's  report,  defendant  Delaware  Stor- 
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age  &  Freezing  Company,  a  second  mortga- 
gee, appeals.    Affirmed. 

Argued  before  FBLU  C.  J.,  and  MESTR£- 
ZAT,  POTTEB,  ELKIN,  and  MOSCHZIS- 
KEB,  JJ. 

C.  S.  Wesley,  of  Phlladelpbla,  for  appel- 
lant. JnUus  C.  Levi,  of  Philadelphia,  tor  ap- 
pellee. 

ELKIN,  J.  [1]  This  is  a  controversy  be- 
tween a  second  mortgage  creditor  and  a  me- 
chanic's lien  claimant  The  fund  for  distri- 
bution la  the  balance  of  the  proceeds  arising 
from  the  sale  of  the  llened  premises  on  the 
foreclosure  of  the  first  mortgage,  which  was 
paid  In  full.  The  first  mortgage  was  fore- 
closed and  the  premises  sold  by  the  sheriff 
Febmary  1,  1909.  This  sale  divested  all 
liens,  including  that  of  appellee  for  labor  and 
materials  furnished  in  the  erection  of  the 
building,  and  all  lien  creditors  were  remitted 
to  the  fund  realized  In  the  foreclosure  pro- 
ceedings. Rosenberg  t.  Cupersmith,  240  Pa. 
162,  87  Att  B70,  47  L.  R.  A.  (N.  S.)  706. 

[2]  At  the  time  of  the  foreclosure  of  the 
first  mortgage  the  record  showed  a  second 
mortgage  due  appellant  and  the  mechanics' 
lien  which  forms  the  subject-matter  of  this 
litigation.  The  second  mortgage  was  record- 
ed March  11,  1908,  and  the  mechanic's  lien 
was  filed  July  17,  1908;  the  former  antedat- 
ing the  latter  a  little  over  four  months.  The 
fund  for  distribution  is  $7,698.69,  which,  aft- 
er deducting  costs  and  expenses,  leaves  a  bal- 
ance of  $6,805.81,  a  sum  insufficient  to  pay 
either  the  second  mortgage  or  the  mechanic's 
Hen  in  fnll.  The  Hen  creditor  entitled  to  pri- 
ority takes  the  entire  fund,  and  hence  the  im- 
portance of  determining  the  question  of  prior- 
ity as  between  the  second  mortgagee  and  the 
mechanics'  lien  claimant.  On  the  face  of  the 
record  the  second  mortgage  has  priority,  but 
the  contention  is  that  the  mechanics'  lien 
represents  labor  and  materials  furnished  pri- 
or to  the  recording  of  the  mortgage,  and, 
this  being  the  fact,  the  lien  relates  back  to 
the  commencement  of  work  on  the  building, 
which  antedated  the  second  mortgage.  No 
doubt  this  is  the  general  rule,  and  it  has  been 
so  held  in  many  cases  by  this  court  Chief 
Justice  Sharswood,  in  Reading  v.  Hopson,  90 
Pa.  494,  said: 

"If  when  he  (the  mortgagee)  takes  his  mort- 
gage a  building  baa  been  commenced,  he  knows 
or  ought  to  know  that  the  liens  of  mechanics  and 
materialmen  for  work  done  or  materials  fur- 
nished subsequently  will  relate  back  to  the  com- 
mencement of  the  building." 

This  rule  has  never  been  qnestloned  In  our 
state  when  the  facts  warrant  its  application. 

[3]  But  when  the  lien  is  filed  after  the  re- 
cording of  the  mortgage,  the  burden  Is  on 
the  lienor  to  prove  the  facts  necessary  to 
give  bis  lien  priority.  In  the  present  case 
the  lienor  assumed  this  burden  before  the 
auditor,  who  decided  the  questions  of  fact 
and  of  law  in  his  favor.  It  is  very  earnestly 
and  ably  contended  for  appellant  that  the 


evidence  was  not  sufllclent  to  warrant  the 
findings;  that  the  time  for  filing  the  lien 
had  expired  before  the  second  mortgage  was 
recorded;  and  that  there  was  no  statutory 
right  to  file  the  lien  after  March  5,  1908,  be- 
ing six  months  from  the  date  when  the  last 
substantial  work  was  done  on  the  building, 
September  6,  1907,  and  two  days  before  the 
second  mortgage  was  executed,  and  six  days 
before  it  was  recorded. 

[4]  Some  facta  must  be  recited  to  give  an 
intelligent  understanding  of  the  questions 
raised  by  appellant  A  sdre  facias  proceed- 
ing was  instituted  to  reduce  the  lien  to 
judgment  before  the  first  mortgage  was  fore- 
closed, and  this  proceeding  was  pending 
when  the  premises  were  sold  by  the  sherUT, 
but  after  the  sale  there  was  a  jury  trial  and 
a  vejrdict  In  favor  of  the  lien  claimant  At 
the  trial  on  the  scire  facias  every  question 
of  fact  raised  here  was  submitted  to  the 
jury,  and  likewise  all  questions  of  law  insist- 
ed upon  as  a  defense  now  were  raised  and 
bedded  by  the  court  Judgment  was  entered 
upon  the  verdict  and  an  appeal  was  taken  to 
this  court  The  appeal  was  subsequently 
non  prossed,  and  that  record  shows  a  judg- 
ment regular  on  Its  face  for  the  amount 
claimed  l>efore  the  auditor  in  the  present 
case.  The  record  in  the  scire  facias  proceed- 
ing, including  the  judgment  entered  thereon, 
was  offered  and  admitted  in  evidence  at  the 
hearing  before  the  auditor  for  two  purposes 
primarily:  (1)  To  show  the  amount  due 
claimant  on  the  lien ;  and  (2)  as  establishing 
the  right  to  file  the  lien.  Learned  counsel 
for  appellant  strongly  urged  that  this  record 
was  inadmissible  as  evidence  and  insufficient 
to  warrant  the  findings  of  the  auditor.  T%te 
difficulty  with  this  contention  la  that  no  ex- 
ception was  taken  to  the  admission  of  this 
record  in  evidence,  and  there  is  no  assign- 
ment of  error  raising  the  question.  We 
must  therefore  accept  the  record  as  we  find 
it,  and  cannot  disregard  the  evidence  thus 
introduced  and  not  challenged  in  sudi  man- 
ner as  to  give  this  court  the  right  of  review. 

[5]  But  accepting  the  record  as  it  is,  there 
still  remains  for  decision:  What  effect  is  to 
be  given  the  judgment  entered  on  the  sdre 
facias?  The  lien  dalmant  successfully  con- 
tended before  the  auditor  that  it  was  tea 
adjudicata  as  to  all  questions  Involving  the 
validity  of  the  lien,  and  that  it  could  not  be 
attacked  collaterally  in  a  proceeding  to  dis- 
tribute the  fund  arising  from  the  sale  of  the 
premises.  Appellant,  on  the  other  hand,  con- 
tends that  the  proceedings  on  the  scire  facias. 
Including  the  jury  trial,  was  not  only  irreg- 
ular, but  absolutely  void,  because  the  fore- 
closure of  the  first  mortgage  and  the  sale  by 
the  sheriff  divested  the  Uen  and  arrested  the 
proceeding  to  reduce  it  to  judgment  That 
the  proceeding  was  irregular  and  voidable 
must  l>e  conceded,  and  that  the  sale  by  the 
sheriff  of  the  llened  premises  could  have 
been  set  up  as  a  complete  defense  to  the 
scire  facias  cannot  now  be  questioned.    It 
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was  8o  decided  In  Rosenberg  t.  Copersmlth, 
240  Pa.  162,  87  Atl.  570,  47  L.  H.  A.  (N.  S.) 
706,  above  cited,  upon  reasons  sound  and  con- 
vincing, and  the  authority  of  that  case  will 
not  be  disturbed.  But  In  the  present  case  no 
such  defense  was  made  In  the  scire  facias 
proceeding,  and  the  case  went  to  trial  upon 
the  amount  of  the  lien  and  the  right  to  file 
it  under  the  facts  and  drcnmstances.  Tteae 
questions  were  decided  in  favor  of  the  Uenor 
by  the  court  and  Jury,  and  that  record  re- 
mains unlmpeached.  We  are  not  prepared  to 
say  that  the  Judgment  entered  on  that  record 
is  conclusive  against  all  the  world,  and  that 
it  must  be  deemed  a  final  adjudication  of 
all  matters  that  could  have  been  raised  as  a 
defense  In  that  proceeding;  In  other  words, 
that  It  was  res  adjadlcata  In  the  broadest 
legal  slgnlflcation.  For  the  purposes  of  the 
present  case  it  Is  not  necessary  to  go  so  far, 
and  we  do  not  do  so.  What  we  do  decide  is 
that,  the  record  having  been  offered,  and  no 
exception  taken  to  Its  admission.  It  is  In  evl- 
dence^  and,  taken  In  connection  with  the 
other  testimony  introduced  at  the  hearings, 
it  is  sufficient  to  warrant  all  the  material 
findings  of  the  auditor.  The  auditor  found. 
In  substance,  that  the  building  was  not  com- 
pleted when  the  work  was  suspended,  or 
even  when  the  lien  was  filed ;  that  the  work 
was  temporarily  suspended  In  September, 
1907,  at  the  Instance  of  the  owner  and  by 
consent  of  the  contractor,  because  of  the 
financial  embarrassment  of  the  former;  that 
It  was  the  Intention  of  both  parties  to  re- 
sume work  on  the  building  as  soon  as  condi- 
tions warranted  it;  that  the  building  was 
not  completed  In  accordance  with  the  terms 
of  the  original  contract,  not  because  of  any 
default  on  the  part  of  the  contractor,  but 
by  reason  of  the  inability  of  the  owner  to 
provide  the  necessary  funds  to  complete  the 
work ;  that  it  was  the  Intention  of  both  own- 
er and  contractor  to  have  the  building  com- 
pleted as  provided  in  the  original  contract; 
and  that  this  was  the  situation  when  the 
lien  was  entered.  The  evidence  was.  suffi- 
cient to  warrant  these  findings  of  fact.  Sec- 
tion 10  of  the  act  of  June  4,  1901  (P.  L.  431), 
limits  the  time  tor  filing  the  Uen  to  six 
months  from  the  completion  of  the  building 
under  the  contract,  and  we  think,  under  the 
facts  disclosed  by  the  testimony,  and  espe- 
cially in  view  of  the  finding  of  the  Jury  in 
the  scire  facias  proceeding,  the  facts  have 
been  established  to  show  that  the  Hen  was 
filed  within  the  statutory  period.  The  au- 
ditor BO  held,  and  we  feel  bound  by  the  con- 
clusion. It  is  argued  that  the  act  of  1901 
changed  the  old  rule  and  limited  the  time 
for  filing  the  Uen  to  a  period  not  exceeding 
six  months  from  the  time  the  last  labor  or 
materials  were  furnished  without  regard  to 
whether  the  contract  was  completed  or  not. 
We  do  not  so  read  or  understand  the  act, 
and  cannot  agree  that  anything  In  Its  provi- 
sions changes  the  statutory  limitation  in  this 


respect,  or  alters  the  conditions  affecting  tba 
time  when  the  limitation  begins  to  run. 

The  auditor  further  found  as  a  fact  that 
appellant,  through  its  proper  officers,  had 
frequently  visited  the  building  before  taking 
the  second  mortgage,  saw'  its  unfinished  con- 
dition, and  thus  had  notice  that  the  contract 
had  not  been  completed,  and  knew  or  should 
have  known  that  a  lien  for  work  done  or  ma- 
terials furnished  might  be  filed,  and,  If  so,  it 
would  relate  back  to  the  commencement  of 
the  building.  Under  such  circumstances,  a 
valid  lien  subsequently  filed  would  have  pri- 
ority over  the  mortgage,  and  this  was  the 
condusioh  reached  by  the  auditor. 

While  the  case  is  not  free' from  difficulties, 
oxa  conclusion  is  that,  upon  the  whole  rec- 
ord, no  reversible  error  has  been  pointed  out. 
The  case  is  controlled  by  Its  own  facts,  and 
is  not  Intended  to  announce  any  rule  of  gen- 
eral application. 

Judgment  affirmed. 


(24E  Pa.  688) 

BEA  v.  PENNSYLVANIA  OANAL  CO.  et  al. 

(Supreme   Court   of   Pennsylvania.      July    1, 
1914.) 

1.  COBPOBATIONS      (§      480^*)      —     COEFOBATB 

MoBTOAOK— Interest  Coupons  Puechaskd 

TTNDEB  AOBEEMENT— Effect  to  BxTINOniSR. 

Where  a  railroad  company  purchased  in- 
terest coupons  of  mortgages  executed  by  a  ca- 
nal company,  pursuant  to  its  agreement  indorsed 
I  on  the  bonds  to  ''purchase  the  said  coupons  at 
their  par  value  from  their  respective  holders 
on  presentation  thereof,"  this  did  not  extinguish 
the  coupons,  so  as  to  disentitle  the  railroad 
company  to  its  priority  of  lien  over  the  prin- 
cipal of  the  bonds,  though  the  resolution  of  the 
railroad  company  authorizing  the  agreement  to 
purchase  referred  to  the  transfer  of  collateral  se- 
curity, "all  of  which  shall  be  held  as  indemnity 
against  loss  under  the  guaranty  above  provided 
for" ;  the  use  of  the  word  "guaranty"  not  op- 
erating to  convert  the  agreement  to  purchase 
the  coupons  into  an  agreement  to  pay  them. 

[Ed.  Note. — For  other  cases,  see  CorporatioDS, 
Cent  Dig.  §f  1874,  1875;   Dec.  Dig.  f  480%.*! 

2.  COBPOBATIONS  (8  480%)— COKPOBATB  MoBT- 
OAOES  — InTXBEST    COUPONS  —  Tbanbfxb  OF 

TrrLE— Pbesumption. 

Transfer  of  possession  of  Interest  coupons 
of  corporate  mortgages  is  presumptively  a  trans- 
fer of  title. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  §8  1874,  1876 ;   Dec.  Dig.  |  480%.«J 

3.  CONTBACTS  (g  170*)  —  Intebpbetation  — 

CONTE1£FOBANEO08    OORSTBUOTIOM    BT    PAS- 
TIES. 

No  contemporaneous  construction  by  the 
contracting  parties  can  be  considered  in  con- 
struing an  unambiguous  written  agreement 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  753 ;  Dec.  Dig.  1 170.*] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by,  Samuel  Rea,  trustee,  against  the 
Pennsylvania  Canal  Company  and  others, 
to  foreclose  a  mortgage  and  fix  the  order 
of  distribution  of  funds.  From  a  decree 
making   distribution,   plaintiff   and   the  de- 


•For  otber  cases  see  same  topic  and  sactlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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fendant    Petmsylranla    Railroad    Company 
appeaL    Beversed. 

Argued  before  FBLL,  O.  J.,  and  BBOWN, 
MESTELEZAT,  POTTEB,  ELKIN,  .  and 
MOSCHZISKEB,  JJ. 

John  O.  Jobnson,  of  Philadelphia,  for  appel- 
lant Bea.  Frauds  I.  Go  wen,  of  Philadelphia, 
for  appellant  Pennsylyauia  B.  Co.  Thos.  Bae- 
bam  White,  WUllam  F.  Norris,  Bobert  D. 
Jenks,  John  Cadwalader,  Jr.,  and  Willlam 
A.  Glasgow,  Jr.,  all  of  Philadelphia,  for  ap- 
pelleea 

POTTER,  J.  Thla  was  a  bill  in  equity, 
flled  by  Samuel  Bea,  trustee  for  bondholders, 
under  a  mortgage  executed  by  the  Penn- 
sylTanla  Canal  Company.  The  blU  prayed 
for  foreclosure,  and  for  instructions  as  to 
the  distribution  of  the  proceeds  of  sales  of 
the  mortgaged  premises.  The  defendant  the 
Pennsylvania  Canal  ^Company  in  its  an- 
swer admitted  all  the  allegations  of  the 
plaintiff's  bill,  and  submitted  itself  to  the  de- 
cree of  the  court  Mr.  John  Cadwalader 
and  others  intervened  aa  defendants  to  pro- 
'tect  themselves  as  the  owners  of  certain 
bonds  of  the  Pennsylvania  Canal  Company. 
Certain  pertinent  findings  of  fact  by  the 
court  below,  may  be  stated  as  follows: 

The  Pennsylvania  Canal  Company,  being 
empowered  to  issue  bonds  under  its  charter 
to  the  amount  of  $5,000,000,  duly  issued 
bonds  to  the  amount  of  13,000,000.  These 
bonds  were  indorsed,  in  pursucmce  of  a  reso- 
lution adopted  by  the  board  of  directors  of 
the  Pennsylvania  Bailroad  Company,  which 
reads  as  follows  (June  80,  1870) : 

"Resolved^  that  the  Pennaylvania  Railroad 
Company  will  agree  to  purchase  the  interest  con- 
pons  of  $3,000,000  of  the  general  mortgage 
bonds  of  the  Pennsylvania  Canal  Company — 
said  bonds  being  intended  to  retire  the  $2,367,- 
000  existing  debt  of  the  Canal  Company;  to 
pay  $103,000  for  the  Hazard  Coal  Property,  as 
"Contracted  to  be  paid  by  the  Canal  Company; 
to  pay  $200,000  for  the  contemplated  enlarge- 
ment of  the  canal  this  year ;  and  the  balance  of 
said  $8J)00,000  to  be  used  for  future  enlarge- 
ment: Provided,  the  Pennsylvania  Canal  Compa- 
ny transfer  to  the  Pennsylvania  Bailroad  Com- 
pany, as  collateral  security,  all  their  rights  and 
Interest  directly  or  indirectly,  in  their  coal 
properties,  and  all  stock  of  coal  companies  own- 
ed by  them,  all  of  which  shall  be  held  as  indem- 
nity against  loss  under  the  guarantee  above  pro- 
vided tor.  This  being  done,  then  the  following 
indorsement  to  be  placed  on  the  said  $3,000,000 
of  bonds:  'For  a  valuable  consideration  the 
Pennsylvania  Bailroad  Company  by  resolution 
of  the  board  of  directors  thereof  dated  the  30th 
day  of  June,  A.  D.  1870,  has  agreed  with  the 
respective  holders  of  the  issue  of  bonds  of  tlie 
Pennsylvania  Canal  Company,  dated  July  1, 
1870— <>f  which  bonds  the  within  is  one,  there 
being  two  thousand  nine  hundred  and  ninety- 
nine  (2,999)  others,  differently  numbered,  but 
of  like  date,  tenor,  and  amount— that  in  case  the 
said  Pennsylvania  Canal  Company,  tbeir  succes- 
sors and  assigns,  shall  fail  to  pay  the  interest 
coupons  thereto  attached  when  and  as  the  same 
may  mature,  or  within  30  days  afterwards,  re- 
spectively, that  then  the  said  Pennsylvania 
Railroad  Company  will  purchase  the  said  cou- 
pons at  their  par  value  from  their  respective 
holders  on  presentation  thereof.' " 


Undo:  the  mortgage  tliere  was  reserred  to 
the  Canal  (Company  the  right  to  sell  any  part 
of  the  mortgaged  premises,  at  any  time,  £iee 
from  the  lien  of  the  mortgage,  provided  It 
used  tlie  proceeds  for  the  Iieneflt  of  the  bond- 
holders, or  In  tlie  purdiaBe  of  some  of  the 
bonds  secured  by  ttie  mortgagek  Under  this 
power  the  Canal  Company  sold  from  time  to 
time  portions  of  Its  property  to  the  Pemisyl- 
vanla  Bailroad  Company.  The  proceeds  of 
these  sales  were  used  by  the  CJanal  Company 
in  the  imrdiase  and  cancellation  of  lx>nds  of 
the  Canal  (Company,  which  bonds  were  at  the 
time  the  property  of  the  Pennsylvania  Ball- 
road  Company.  The  C<anal  Company  paid 
the  interest  coupons  until  July  1,  1888.  Aft- 
er that  date  the  holders  of  coupons,  or  their 
representatives  who  came  to  collect  tlie  cou- 
pons, were  told  to  take  them  to  the  Pennsyl- 
vania Railroad  Company,  which  would  por- 
chase  them.  Upon  presentation  at  the  ofiBcea 
of  the  Pennsylvania  Railroad  Company,  an 
agreement  was  presented  to  and  signed  by 
the  persons  offering  the  coupons,  setting 
forth  that  the  oonx>ons  were  being  sold  to  the 
Railroad  Company,  and  agreeing  that  the 
coupons  so  sold  should  continue  in  full  totoe 
and  validity  as  against  the  Canal  Company. 

The  plaintlfr,  as  trustee,  has  a  fund  of 
$438,014.74  in  his  hands,  for  distribution,  and 
has  also  the  property  of  the  Canal  Company, 
which  remains  unsold.  The  holders  of  868 
bonds  have  intervened  to  protect  their  inters 
ests.  The  Pennsylvania  Railroad  Company 
holds  coupons  which  it  has  twaght  to  the 
amount  of  $3,116,400.  These  were  obtained 
in  several  ways:  (a)  By  purchase  on  pres- 
entation  for  payment;  (b)  those  coupons  still 
attached  to  the  bonds  belonging  to  the  Penn- 
sylvania Railroad  (Company;  and  (c)  those 
coupons  unpaid,  which  were  clipped  from 
twnds  by  the  Pennsylvania  Railroad  Compa- 
ny, to  facilitate  the  sale  of  the  bonds  to  out- 
siders. The  Pennsylvania  Railroad  Company 
claims  priority  as  regards  these  coupons, 
over  the  principal  of  the  bonds,  on  the  fund 
for  distribution,  and  on  any  fund  realised 
from  the  sale  of  the  property  covered  by  the 
mortgage. 

The  court  below,  as  a  matter  of  law, 
reached  the  conclusion  that  the  indorsemoit 
of  the  bonds  by  the  Pennsylvania  Railroad 
(Company  as  above  descril)ed  constituted  a 
guaranty  of  the  payment  of  the  interest  of 
the  bonds,  and  that  as  against  the  bond- 
holders the  coupons  in  the  hands  of  the 
Pennsylvania  Railroad  Company  are  to  be 
considered  as  having  been  paid,  and  not  as 
having  been  purchased  by  the  Railroad  Cona- 
pany.  The  correctness  of  this  view  Is  the 
principal  question  here  involved. 

In  reaching  his  conclusion,  the  trial  Judge 
was  evidently  moved  by  the  ethics  <MF  tbe 
case.  He  noted  from  the  record  that  the 
Canal  Company  was  to  all  intents  and  par- 
poses  merely  a  department  of  the  Railroad 
Company,  and  that  the  management  of  the 
Canal  Company  was  entirely  witUn  the  coo- 
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trol  of  the  railroad.  Hd  aaw  that  the  Matter 
had  from  time  to  time  taken  orer  upon  terms 
arranged  to  Ita  own  satisfaction,  the  proper- 
tj  of  the  Canal  Company,  which  was  covered 
by  the  mortgage,  and  it  was  dlfl9cult  to  see 
why  In  fairness  and  Justice,  proylslon  shoold 
not  have  been  made  for  the  payment  of  the 
bonds,  which  had  been  placed  upon  the  prop- 
erty with  the  full  knowledge  and  consent  of 
the  Railroad  Company,  and  which  had  been 
Issued  nnder  an  agreement  with  the  Railroad 
Company,  by  which  it  bound  itself  to  par- 
chase  the  Interest  coupons  at  par,  in  case  the 
Canal  Company  failed  to  pay  Uiem.  It  is 
not  strange  that  the  court  below  felt  strong- 
ly disposed  to  apply  the  maxim  "Equity 
considers  that  as  done  which  ou£^t  to  have 
l>een  done."  But  this  maxim  is  of  much  more 
limited  application  than  its  terms  would  sug- 
gest. It  presupposes  a  contract,  under  which 
a  party  would  hare  had  a  benefit  from  some- 
tUng  which  it  was  agreed  should  be  done, 
but  which  was  not  done.  In  such  case  there 
Is  an  equitable  right  to  have  the  case  con- 
sidered as  if  the  thing  contracted  for,  had 
been  done.  But  in  the  application  of  this 
principle  we  are  not  at  liberty  to  go  beyond 
the  sphere  of  contract  relation  created  by 
the  parties.  We  cannot  make  for  them  an 
agreement,  into  which  they  have  not  entered. 
[1]  The  question,  therefore,  which  is  here 
presented  to  us  for  consideration,  is  not  what 
the  Railroad  Company  under  the  drcum- 
Btances  ought  to  have  done  with  the  coupons ; 
but  It  is,  what  did  it  agree  to  do,  and  what 
as  a  matter  of  fact  did  it  do,  in  taking  the 
coupons  over?  Did  it  on  behalf  of  the  Canal 
Company  pay  the  coupons,  with  a  view  to 
their  extinguishment,  as  a  claim  under  the 
mortgage,  or  did  it  purchase  them,  with  the 
right  to  hold  them  under  the  continued  se- 
cnrlty  of  the  mortgage,  with  the  same  right 
to  priority  of  payment  which  the  coupons 
would  have  had  in  the  hands  of  the  bond- 
holders? It  is  clear  that  the  Railroad  Com- 
pany did  not  take  over  the  coupons  without 
having  an  agreement  or  stipulation  as  to  the 
nature  of  the  transaction.  And  this  stipula- 
tion was  expressed  in  very  definite  language, 
in  which  we  can  discover  no  ambiguity.  The 
obligation  which  the  Railroad  Company  in- 
tended to  assume,  and  which  it  did  assume, 
appears,  first,  in  the  resolution  of  its  board 
ot  directors,  in  which  it  is  distinctly  set 
forth  that  the  Railroad  Company  will  pur- 
chase the  interest  coupons  upon  certain  con- 
ditions. The  squarely  defined  Intention  to 
purchase  again  appears  in  the  indorsement 
upon  the  back  of  the  bonds,  in  which  is  re- 
Iterated  the  statement: 

"In  case  the  said  Pennsylvania  Canal  Com- 
pany, tiieir  saccessors  and  assigns,  shall  fail  to 
pay  the  interest  coupons  thereto  attached,  or  as 
the  same  may  mature,  or  within  30  days  after- 
ward, respectively,  that  then  the  said  Pennsyl- 
vania Railroad  Company  will  purchase  the  said 
coupons  at  their  par  value  from  their  respective 
holders  on  presentation  thereof." 


This  was  the  contract  with  the  bondhold- 
ers, which  went  into  the  hands  of  each  bond- 
holder, and  which  stared  him  directly  in  the 
face.  He  saw  before  him,  indorsed  npon  the 
bond  as  he  took  it,  a  statement,  not  that  the 
Railroad  Company  would  pay  the  coupons 
and  take  them  over  for  extinguishment,  but 
that  it  would  hold  itself  ready  upon  presen- 
tation to  purchase  the  Interest  coupons,  if 
not  paid  by  the  Canal  Company. 

[2]  It  is  common  knowledge  that  interest 
coupons  are  passed  from  hand  to  hand,  and 
that  the  title  to  them  passes  by  mere  deliv- 
ery. A  transfer  of  possession  is  presumptive- 
ly a  transfer  of  title.  The  Railroad  Company 
was  under  no  legal  obligation  to  purchase 
these  coupons,  except  npon  the  exact  terms 
set  forth  in  the  written  agreement,  by  which 
it  bound  itself  to  make  the  purchase.  In 
strict  accordance  with  tliat  agreement  is  the 
writing  signed  by  the  holders  of  coupons  at 
the  time  when  they  presented  them  to  the 
Railroad  Company,  in  which  it  is  sUted  that 
in  pursuance  of  the  Indorsement  upon  the 
said  bonds  they  did  sell  and  deliver  to  the 
Pennsylvania  Railroad  Company  the  said 
coupons;  and  It  was  further  agreed  that  the 
coupons  so  sold  as  aforesaid  shall  contiilue 
in  full  force  and  validity  and  remain  and 
be  a  debt  secured  by  the  said  mortgage. 
How  could  it  be  possible  to  set  forth  more 
clearly,  or  in  plainer  language,  the  intent 
of  the  Railroad  Company  to  purchase  the 
coupons  in  question,  and  the  intention  of  the 
holders  of  the  coupons  to  make  sale  of  the 
same  to  the  Railroad  Company?  Had  there 
been  but  a  single  transaction  of  the  kind, 
some  excuse  might  have  been  made  for  a 
failure  to  take  note  of  the  terms  of  purchase 
which  were  so  clearly  set  forth  both  in  the 
indorsement  upon  the  bonds,  and  in  the 
writing  which  was  signed  when  the  cou- 
pons were  sold  and  set  over  to  the  Rail- 
road Company.  But  when  It  Is  remembered 
that  twice  each  year,  for  a  period  of  22 
years,  the  coupons  were  thus  presented 
to,  and  purchased  by,  the  Railroad  Company, 
no  good  or  sufficient  reason  appears  for  a 
failure  to  understand  the  terms  of  the 
transaction.  There  was  no  compulsion  up- 
on the  part  of  any  bondholder  to  part  with 
his  coupons  upon  these  terms.  It  must, 
of  course,  be  admitted  that  the  parties  tiad 
the  right  to  make  their  own  contract,  and 
to  say  for  themselves  what  they  would  do. 
In  unmistakable  terms  the  Railroad  Com- 
pany agreed  to  purchase  the  coupons,  which 
involved  the  right  npon  Its  part  to  retain 
them,  in  reliance  npon  the  security  of  the 
mortgage.  It  did  not  agree  to  pay  the  cou- 
pons, or  to  take  them  upon  terms  that  im- 
plied their  extinguishment,  as  a  claim  under 
the  mortgage. 

In  the  argument  of  counsel  for  appellees, 
some  stress  is  laid  upon  the  language  of  the 
proviso,  in  the  resolution  of  the  Railroad 
Company,  in  which  reference  is  nmde  to  the 
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transfer  of  collateral  security,  "all  of  wblcb 
shaU  be  held  as  indemnity  against  loss  under 
tbe  guaranty  above  provided  for."  The 
transaction  to  which  reference  was  thus 
made  was  the  agreement  to  purchase  the  in- 
terest coupons.  It  was  this  agreement  to 
which  the  board  referred  as  "the  guaranty 
above  provided  for."  This  reference  can 
have  no  effect  whatever  upon  the  terms  of 
the  agreement  These  terms  were  In  no  way 
enlarged  by  the  use  of  the  word  "guaranty" 
in  referring  to  them  in  this  matter.  The  use 
of  this  word  "guaranty"  in  this  connection 
did  not  have,  and  could  not  have,  the  effect 
of  turning  an  agreement  to  "purchase"  cou- 
Itons  into  an  agreement  to  "pay"  them,  for 
the  purpose  of  extinguishment  or  cancella- 
tion. Counsel  for  appellees  have  not  cited  to 
us,  nor  have  we  been  able  to  discover,  any 
decision  in  which  a  court  has  ever  undertak- 
en to  construe  a  plain  agreement  to  purchass 
coupons  as  being  the  equivalent  of  a  contract 
to  pay  them,  for  the  purpose  of  extinguish- 
ment. 

°[3]  A  portion  of  the  able  argument  of  coun- 
sel for  appellees  is  based  upon  the  hypothe- 
sis, that  the  resolution  of  the  Railroad  Com- 
pany, which  embodies  the  contract  with  the 
bondholders,  is  ambiguous.  But,  as  we  have 
already  said  we  find  no  uncertainty  of  mean- 
ing in  the  language  of  the  resolution  or  in 
that  of  the  indorsement  which  was  placed 
upon  the  bonds.  The  agreement  upon  the 
part  of  the  railroad  company  was  clearly 
stated,  as  being  one  to  purchase  the  interest 
coupons;  it  was  not  an  agreement  to  pay 
them,  with  a  view  of  extinguishment  In  the 
absence  of  any  uncertainty  as  to  the  sense 
of  the  language  which  was  used,  any  argu- 
ment based  upon  contemporary  construction 
by  the  parties  has  no  application  to  the  pres- 
ent case. 

It  appears,  also,  that  it  was  contemplated 
in  the  resolution  that  collateral  to  protect 
it  from  loss  in  the  purchase  of  the  coupons 
should  be  transferred  to  the  railroad  com- 
pany. It  this  had  been  done,  the  collateral 
should  have  been  accounted  for,  and  the  pro- 
ceeds of  anything  so  received  should  have 
been  applied  to  the  claim  upon  the  coupons. 
But  this  feature  disappears  from  the  case 
under  the  stipulation  bf  counsel,  by  which 
it  was  agreed  that  no  transfer  of  coal  prop- 
erties, or  stock  of  coal  companies,  owned  by 
the  Canal  Company,  was  made  to  the  Rail- 
road Company  as  collateral  security,  as  was 
cdntemplated  in  the  resolution.  Under  the 
plain  terms  of  the  agreement,  and  under  the 
undisputed  facts  of  the  transaction,  we  can- 
not regard  it  as  anything  else  than  a  pur- 
chase of  the  interest  coupons.  It  follows  that 
the  coupons  so  purchased  were  entitled  under 
the  terms  of  the  mortgage  to  priority  of  lien 
over  the  bonds,  and  to  prior  recognition  in 
the  distribution  of  the  funds  arising  from  the 
sale  of  the  mortgaged  premises. 

The  first,  second,  third,  fourth,  fifth,  sixth, 


seventh,  ninth,  tenth,  and  eleventh  assign- 
ments of  error  are  sustained.  The  decree  of 
the  court  below  is  reversed,  and  the  record 
is  remitted  for  further  proceedings  In  ao> 
cordance  with  this  opinion. 

MESTREZAT,  J.,  dissents. 


(246  Pa.  1) 
HENCH  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  1. 
1914J 

1.  Masteb  and  Sebvant  (f  265*)— Injubt  to 
Railroad  E3a>Loy£  —  Buedsn  ov  Psoor— • 
Intebstate  Commebce. 

In  an  action  against  a  railroad  company 
under  Employers'  Uability  Act  April  22,  1908, 
c.  149,  35  Stat  66  (U.  S.  Comp.  St  Supp.  1911, 
p.  1322),  and  Safety  Appliance  Act  March  2, 
1893,  c.  190,  27  Stat  631  (U.  S.  Comp.  St 
1901,  p.  8174).  for  death  of  plalntirs  husband, 
the  burden  is  on  plaintiff  to  prove  violation  ot 
the  federal  statutes,  and  that  decedent  was 
engaged  in  interstate  commerce,  or  with  its  in- 
strumentalities, at  the  time  of  tiie  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-908,  956;  Dec 
Dig.  I  266.«] 

2.  Masteb  and  Servant  (|  265*)— Injttkt  to 
Railroad  EMPLOTfi— Intebstatk  Commebce 
— Pbesumption. 

In  an  action  for  injuries  resulting  in  the 
death  of  a  brakeman,  evidence  merely  that  from 
time  to  time  cars  containing  both  intrastate  and 
interstate  commerce  were  received,  stored,  shift- 
ed, and  reloaded  in  the  yard  in  which  the  acci- 
dent occurred  created  no  presumption  that  the 
cars  being  shifted  at  the  time  of  the  accident 
were  intended  for  use  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877-908,  955;  Dec.  Dig. 
i  265.»] 

8.  Masteb  and  Sebvant  (f  265*)- iNJtiiirES 
TO  Railboad  Emflot£— Intebstatk  Com- 
UERCK— Presumption. 

In  an  action  against  a  railroad  company 
under  federal  statutes  for  death  of  plaintiff's 
husband,  who  was  fatally  injured  while  coupling 
cars,  failure  of  defendant  to  produce  records 
showing  what  particular  cars  were  being  moved 
in  the  trelgbtyard  on  the  night  of  the  accident 
created  no  presumption  that  the  cars  therein 
were  being  used  in  interstate  commerce,  where 
defendant's  clerk,  who  kept  certain  records  ot 
cars,  testified  that  he  had  no  such  records. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  877-908,  955 ;  Dec  Dig, 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  Stella  M.  Hencb,  administratrix 
of  Edgar  S.  Hench,  deceased,  against  the 
Pennsylvania  Railroad  Company.  From  Judg- 
ment' for  plaintiff,  defendant  appeals.  Re* 
versed. 

The  witness  Allen  was  a  derk  In  defend- 
ant's employ,  who  had  charge  of  the  records 
of  loaded  cars  moved  in  the  freightyard, 
where  the  accident  occurred. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 


*For  othw  cuee  see  same  topic  and  section  NVMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  IndesM 
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R.  W.  Irwin,  Rnfns  S.  Marriner,  and  Jas. 
A.  Wiley,  all  of  Washington,  Pa.,  for  appel- 
lant W.  Clyde  Grnbbs,  of  Pittsburgh,  Ed- 
win T.  Levengood,  of  Tonngstown,  Ohio,  and 
Alexander  M.  Templeton,  of  Washington,  Pa., 
for  appellee. 

BLKIN,  J.  [1]  This  Is  an  action  of  tres- 
pass to  recover  damages  for  personal  injnries 
resulting  In  the  death  of  plaintiff's  husband, 
who  was  employed  as  a  brakeman  in  a  gen- 
eral fr^ghtyard  of  defendant  railroad  com- 
pany located  In  the  dty  of  Pittsburgh.  The 
stdt  was  brought  under  two  acts  of  Congress 
—the  Employers'  LdablUty  Act  of  April  22, 
1908.  and  the  Safety  Appliance  Act  of  KTarcb 
2, 1893.  In  sudi  a  case  the  burden  is  on  the 
party  suing  to  prore  the  facts  necessary  to 
show  a  violation  of  the  federal  statutes,  and 
that  the  Injured  party  was  engaged  in  inter- 
state commerce  or  with  its  instnunentalltles 
at  the  time  of  the  accident. 

[2]  In  the  case  at  bar  the  injured  party 
was  engaged  as  a  brakeman  on  a  shifting 
crew  in  a  frelghtyard,  where  all  kinds  of 
freight  were  received  and  distributed.  If 
the  action  had  been  brought  at  common  law 
or  for  the  violation  of  a  state  statute,  the 
question  of  the  character  of  the  commerce 
in  which  the  decedent  was  engaged  at  the 
time  of  his  injury  would  have  been  imma- 
terial; but  plaintiff  elected  to  bring  her  suit 
under  the  acts  of  Congress,  as  she  clearly 
had  the  right  to  do,  and  thus  assumed  the 
burden  of  making  out  a  case  under  the  feder- 
al statutes.  The  controlling  question  for  de- 
cision here  is  whether  the  evidence  adduced 
at  the  trial  was  sufficient  to  make  out  a 
prima  fade  case  under  the  acts  of  Congress 
relied  on  to  sustain  a  recovery.  Appellant 
contends  the  evidence  does  not  show  that  in 
the  performance  of  his  duties  as  brakeman 
the  deceased  husband  had  anything  to  do 
with  interstate  commerce,  or  that  at  the 
time  of  the  injury  he  was  engaged  in  such 
commerce,  or  that  the  cars  being  shifted  in 
the  frelghtyard  where  decedent  was  injured, 
including  the  cars  which  caused  the  injuries, 
were  so  engaged.  Even  counsel  for  appellee 
concede  that  there  was  no  direct  or  positive 
testimony  bearing  upon  these  material  ques- 
tions. No  attempt  was  made  to  prove  what 
the  general  duties  of  decedent  were,  or  what 
duties  were  included  within  the  scope  of  bis 
employment,  and  the  fact  that  he  was  a 
brakeman  only  appears  aa  an  incident  of  the 
trial  without  explanation  as  to  the  character 
of  his  general  duties,  or  that  he  had  anything 
to  do  in  connection  with  interstate  shipments. 
At  the  close  of  the  trial  the  only  substantive 
fact  proved  tending  to  show  in  any  way  de- 
cedent to  have  been  engaged  even  remotely 
in  interstate  commerce  was  that  in  the 
frelghtyard  where  he  was  employed  car« 
containing  both  intrastate  and  interstate 
shipments  were  received,  stored,  shifted,  and 
reloaded  for  transportation  from  time  to 
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time.  So  far  as  the  evidence  discloses  there 
is  no  greater  presumption  that  the  empty 
cars  being  shifted  at  the  time  of  the  accident 
were  intended  for  use  in  interstate  commerce 
than  that  they  were  to  contain  intrastate 
shipments.  The  evidence  is  silent  as  to  the 
character  of  freight  with  which  these  cars 
were  loaded  when  they  arrived  in  the  freight- 
yard,  what  disposition  had  been  made  of  the 
cars  after  their  arrival,  and  What  kind  of 
shipments,  if  any,  they  contained  when  they 
left  the  yard.  All  of  these  Important  facts 
are  left  to  conjecture. 

Can  it  be  said  under  these  drcnmstances 
that  the  plaintiff  made  out  a  case  under  the 
acts  .of  Congress?  It  it  argued  that  where 
there  is  no  direct  or  positive  evidence  of  the 
negligence  charged,  or  of  the  facts  required 
to  make  the  acts  of  Congress  applicable,  the 
circumstances  may  be  such  as  to  warrant 
the  necessary  Inference  to  be  drawn  by  the 
Jury.  This  is  stating  the  rule  more  broadly 
than  the  cases  relied  on  warrant  It  is  true 
that  the  facts  proved  at  the  trial  may  war- 
rant a  presumption  of  negligence,  and  there 
are  exceptional  cases  in  which  it  has  been 
so  held.  But  even  in  such  cases  it  is  for  the 
court  to  say  whether  the  facts  proved  are 
sufficient  to  raise  the  presumption  relied  on. 
38  Cyc.  1519;  Stoever  v.  Whitman,  6  Bin. 
416.  In  the  case  at  bar  the  facts  proved  do 
not  show  what  kind  of  commerce  decedent 
was  engaged  in  at  the  time  of  the  accident 
The  empty  cars  may  have  been  intended 
for  interstate  shipments,  or  for  intrastate. 
There  is  no  more  presumption  one  way  than 
the  other.  The  presumptions  in  this  respect 
are  equal,  if,  indeed,  it  can  be  said  there  iB 
any  presumption  under  such  circumstances. 
Again,  it  is  worthy  of  notice  that  the  cars 
being  shifted  were  empties  and  did  not  con- 
tain any  kind  of  commerce,  and  there  is  no 
evidence  to  show  from  whence  they  came  nor 
whither  they  were  going,  what  kind  of  ship- 
ments they  carried  into  the  frelghtyard,  or 
what  character  of  commerce  they  were  engag- 
ed In  when  they  left  It 

[3]  It  is  further  contended  for  appellee 
that  the  failure  to  produce  the  records  of  the 
draft  of  cars  in  question  when  subpoenaed  to 
do  80  amounts  to  a  suppression  of  evidence 
on  the  part  of  appellant  and  raises  a  pre- 
sumption that  decedent  was  engaged  in  inter- 
state commerce.  The  difficulty  with  this  ar- 
gument is  that  the  facts  do  not  sustain  it 
The  witness  Allen  was  subpoenaed  to  pro- 
duce the  records  of  the  conductor,  Hlckey, 
showing  the  cars  he  moved  in  the  freight- 
yard  on  the  night  of  the  accident  The  wit- 
ness appeared  and  testified,  and  there  is 
nothing  in  his  testimony  to  Indicate  a  sup- 
pression of  evidence.  He  said  he  had  no 
such  records,  and  that  as  soon  as  the  sub- 
poena was  .served  he  wired  the  Philadelphia 
office,  where  all  records  were  k^t,  asking 
for  the  records  In  question,  but  was  Inform- 
ed that  no  record  of  empty  can  was  kept, 
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This  witness  testified  that  reports  of  loaded 
cars  were  kept,  but  not  of  empty  cars  han- 
dled lu  the  yard.  The  evidence  was  straight- 
forward and  was  not  disputed.  This  stands 
as  an  established  fact  by  a  witness  produced 
by  plaintiff  and  not 'challenged  by  any  one. 
The  witness  could  not  produce  what  he  did 
not  have,  and  how  can  It  be  said  that  he  sup- 
pressed a  record  which  never  existed?  There 
were  2  loaded  cars  In  the  draft  of  22  cars; 
but  counsel  for  plaintiff  asked  no  questions 
about  the  loaded  cars,  and,  indeed,  these 
cars  had  nothing  to  do  with  the  injury  of 
decedent.  Counsel  did  ask  the  witness  Hlck- 
ey  for  the  number  of  the  car  whlcti  caused 
the  injury,  and  was  informed  that  it  was 
"Hopper,  682970."  No  further  inquiry  was 
made  about  this  car,  nor  about  the  other  five 
cars  in  the  draft  being  shifted  at  the  time 
decedent  was  injured.  The  numbers  of  these 
cars  could  have  been  obtained,  their  move- 
ments could  have  been  traced,  and  the  kind 
of  shipments  they  contained  when  loaded 
and  made  up  Into  trains  could  have  been  as- 
certained by  proper  inquiry;  but  no  such 
questions  were  asked,  and  no  attempt  was 
made  to  elicit  this  Information,  or  to  estab- 
lish these  material  facts.  We  discover  no 
attempt  to  suppress  evidence  in  tlilB  record, 
nor  is  there  anything  to  indicate  that  the 
witness  Allen  did  not  tell  the  exact  truth 
when  he  testified  that  no  record  of  empty 
cars  was  kept  while  they  were  lying  in  the 
frelghtyard  awaiting  consignment  in  regular 
trains,  or  were  being  shifted  for  this  purpose. 
Under  this  state  of  facts,  it  is  our  opinion, 
that  the  rule  of  spoliation,  upon  which  the 
contention  of  appellee  is  based,  has  no  ap- 
plication. 

As  we  view  this  case,  the  burden  was  on 
plaintiff  to  prove  facts  to  show  that  her 
husband  was  engaged  in  interstate  commerce, 
or  bad  to  do  with  the  Instrumentalities  of 
such  commerce,  at  the  time  he  received  his 
injuries,  and  as  to  these  essential  facts  the 
proofs  fail  to  make  out  a  prima  facie  case. 
It  Is  difScult  to  lay  down  a  definite  rule 
marking  the  division  lines  between  intra- 
state and  Interstate  commerce  in  this  class 
of  cases,  so  as  to  be  able  to  determine  with 
precision  and  exactness  in  each  case  as  it 
arises  whether  the  injured  employ^  was  or 
was  not  engaged  in  interstate  commerce 
within  the  meaning  of  the  acts  of  Congress. 
Much  depends  upon  the  facts  of  each  par- 
ticular case,  and  hence  the  necessity  of  prov- 
ing the  essential  facts  relied  on  to  show  that 
the  injured  party  was  engaged  In  Interstate 
commerce,  or  had  to  do  with  its  Instrumen- 
talities when  he  was  injured.  How  liberally 
the  acts  of  Congress  shall  be  construed,  and 
to  what  extent  they  may  be  widened  and 
broadened  in  their  enforcement,  so  as  to  in- 
clude injured  persons  only  remotely  or  inci- 
dentally engaged  in  interstate  commerce,  and 
without  reference  to  their  primary  and  prin- 
cipal duties,  is  not  for  this  court  to  finally 
determine.     To  hold  the  scales  evenly  bal- 


anced, so  as  not  to  unduly  Umlt  the  powers 
of  Congress  on  one  hand,  nor  yet  encroach 
upon  the  proper  exercise  of  state  Jurisdic- 
tion on  the  other,  is  not  an  easy  task  for  any 
court  But  there  must  be  a  division  line  at 
some  point  in  eadi  case,  and  the  facts  must 
be  the  guide  to  determine  where  that  line 
shall  be  drawn. 

We  are  not  unmindful  of  the  recent  deci- 
sions of  the  Supreme  Court  of  the  United 
States  in  which  this  question  has  been  broad- 
ly considered.  These  cases  construe  the  fed- 
eral statutes  most  liberally,  and  will  have 
the  effect  of  extending  their  application  in 
many  directions.  Such  are  Southern  Rail- 
road Co.  V.  United  States,  222  U.  S.  20,  32 
Sup.  Ct  2,  56  L.  Ed.  72,  Mondou  v.  Railroad 
Co.,  223  U.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327, 
38  li.  R.  A.  (N.  S.)  44,  Pedersen  v.  Railroad 
Co.,  229  U.  S.  146,  33  Sup.  Ct  648,  67  L.  Ed. 
1125,  and  other  cases  of  like  import  We 
must  assume,  however,  that  it  was  not  the 
intention  of  these  decisions  to  construe  the 
acts  of  Congress  so  as  to  make  them  cover 
injuries  sustahied  by  an  employ^  engaged  in 
intrastate  commerce  at  the  time  he  was  In- 
jured. Certainly  the  acts  of  Congress  could 
not  apply  to  a  railroad,  or  its  employes,  en- 
gaged exclusively  in  intrastate  commerce  and 
not  having  any  business  of  an  interstate  char- 
acter. But  no  such  situation  is  likely  to  arise, 
because  nearly  every  railroad  in  this  country, 
and  perhaps  every  one,  engages  to  some  extent 
in  Interstate  commerce,  either  by  shipments 
to  points  outside  the  state  or  by  receiving 
cars  or  freight  from  points  beyond  state  lines. 
If  the  mere  fact  that  a  railroad  may  be  used 
at  times,  frequently  or  otherwise,  for  inter- 
state commerce  transportation,  fixes  the  status 
of  all  Its  employes  as  being  engaged  In  inter- 
state commerce  within  the  meaning  of  the 
acts  of  Congress,  without  reference  to  the 
duties  they  were  performing  at  the  time  of 
the  injury.  It  would  follow  that  all  such  em- 
ployes, no  matter  how  Incidentally  or  remote- 
ly their  duties  bad  to  do  with  Interstate  com- 
merce generally,  or  what  kind  of  commerce 
they  were  engaged  in  when  injured,  would 
come  within  the  purview  of  the  federal  stat- 
utes when  they  brought  an  action  to  recover 
damages  for  personal  Injuries.  To  so  hold 
would  mean  the  wiping  out  of  all  state  rega- 
lation  and  authority  in  matters  relating  to 
the  personal  injuries  of  railroad  employes. 
The  cases  have  not  gone  so  far,  and  we  do 
not  see  how  the  rule  can  be  laid  down  so 
broadly  without  doing  violence  to  the  plain 
language  of  the  commerce  clause  of  the  Con- 
stitution which  limits  the  federal  power  to 
interstate  subjects. 

Our  view  is  that  in  cases  like  the  one  at 
bar  commerce  must  be  regarded  as  of  two 
kinds.  Intrastate  and  interstate,  and  the  sta- 
tus of  the  employes  must  be  determined  by  the 
kind  of  commerce  they  are  engaged  in  at  the 
time  the  injuries  were  sustained.  If  they 
were  engaged  in  interstate  commerce,  the 
acts  of  Congress  apply ;  If  they  were  engag- 
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ed  in  Intrastate  commerce,  the  federal  stat- 
utes have  no  application.  All  of  tbls  depends 
upon  the  facts,  and  in  order  to  make  out  a 
case  under  the  acts  of  Congress  plaintiff  must 
prove  that  the  injured  person  vras  engaged  in 
Interstate  commerce  at  the  time  of  the  acci- 
dent In  the  present  case  tbls  burden  was 
not  borne. 

This  position  is  sustained  by  a  historical 
Tlew  of  the  decisions  and  legislation  relating 
to  this  subject  The  Employers'  Liability  Act 
of  Congress  of  June  11,  3906  (34  Stat  2.32, 
c:  8073  [U.  S.  Comp.  St  Supp.  1911,  p.  1316]), 
was  declared  unconstitutional  by  the  Su- 
preme Court  of  the  United  States,  because  it 
included  subjects  wholly  outside  the  power 
of  Congress  under  the  commerce  clause  of  the 
Constitution — that  Is,  subjects  relating  to 
intrastate  commerce.  Employers'  Liability 
Cases,  20T  U.  S.  463,  28  Sup.  Ct  141,  52  L, 
Ed.  297.  Following  that  decision  Congress 
passed  the  act  of  1908,  which  in  plain  lan- 
guage limited  its  application  to  interstate 
commerce  and  to  "any  person  suffering  In- 
Jury,  while  he  is  employed  by  such  carrier 
to  such  commerce."  The  evident  purpose  of 
this  act  was  to  limit  its  application  to  inter- 
state subjects  and  to  correct  what  the  Su- 
preme Court  of  the  United  States  had  pointed 
out  as  a  fatal  defect  in  the  act  of  1900. 
Keeping  in  mind  the  plain  language  of  the  act 
of  1908,  and  the  sequence  of  events  which 
led  to  its  enactment  bow  can  it  be  successful- 
ly contended  that  it  may  be  so  enlarged  and 
extended  as  to  include  injuries  to  all  kinds 
of  employes  engaged  in  all  kinds  of  commerce, 
and  that  it  Is  not  to  be  restricted  to  in- 
terstate commerce  and  to  persons  engaged 
therein? 

Therie  is  some  question  as  to  the  evidence 
being  sufficient  to  sustain  a  charge  of  negli- 
gence under  the  acts  of  Congress  even  if  it 
appeared  that  decedent  was  engaged  in  inter- 
state commerce  at  the  time.  It  is  a  close  ques- 
tion, to  say  the  least ;  but  it  is  of  no  special 
Importance,  In  the  view  we  have  taken  of  the 
case,  that  there  was  no  proof  to  show  dece- 
dent to  have  been  engaged  in  Interstate  com- 
merce. Having  failed  to  establish  this  es- 
sential fact,  the  case  falla 

Tbls  cose  has  now  been  heard  and  care- 
fully considered  by  all  the  members  of  this 
court  with  the  result  that  there  is  entire 
agreement  upon  the  conclusion  reached.  In 
other  words,  we  all  agree  that  the  evidence 
was  insufficient  to  make  out  a  case  showing 
that  decedent  was  engaged  in  interstate  com- 
merce when  injured. 

Judgment  reversed,  and  Is  here  entered  for 
defendant  upon  the  whole  record. 
<MB  Pa.  612)  =^=. 

COMMONWEALTH  v.  DB  PELIPPIS. 

(Supreme  Court  of  Pennsylvania.     July  1, 
1914.) 

1,  Cbiminal  Law  (J  1064*)— AppeaI/— Pbes- 

■NTATioN  Below— Motion  fob  New  Tbial. 

An   assignment  of   error,   alleging   that   a 

new  trial  should  have  been  granted  because  of 


the  commonwealth's  failure  to  call  a  material 
witness  whom  it  has  subptcnaed  will  be  over- 
ruled where  it  does  not  appear  that  such  reason 
was  advanced  below  in  support  of  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2676-2084;  Dec.  Dig.  { 
1064.*] 

2.  Cbiminal  Law  ({  1129*)— AppbaI/— Deotai. 
of  New  Trial. 

An  assignment  of  error,  alleging  that  a 
new  trial  should  have  been  granted  because  of 
the  commonwealth's  failure  to  call  a  material 
witness  whom  it  has  subpcenaed  will  be  over- 
ruled, where  the  OEsigument  does  not  show  the 
name  of  the  witness  or  what  his  testimony 
would  have  been. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  2954-2964;  Dec.  Dig.  | 
1129.*] 

3.  CaiiaNAi.  Law  ($  956*)— DEmAL  of  New 
Tkial— Newly  Discovkbbd  Evidence. 

A  new  trial  souglit  for  newly  discovered 
evidence  was  properly  refused  where  the  only 
proof  of  such  evidence  was  the  ex  parte  affida- 
vit of  accused  of  what  be  expected  the  witness 
to  testify  to,  and  it  did  not  appear  that  the 
witness'  testimony,  if  presented,  would  have 
caused  a  different  verdict 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig. .{{  2378-2391;  Dee.  Dig.  { 
900.*] 

4.  HoMicioE  (I  174*)— Evidence  of  Fmght— 
Pbuuative  Effect. 

iCvidecL-e  of  defendant's  fliRht  may  be  con- 
sidered b.y  the  Jury  in  a  homicide  case,  together 
with  all  the  other  circumstances,  in  determining 
the  degree  of  guilt 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  359-371;   Dec  Dig.  {  174.*] 

5.  Homicide  (|  158*) — Evidence— AdkissibU/- 

ITT. 

Evidence  that  accused  stated  that  "there 
will  be  blood  running  around  through  this  bouse 
in  a  short  time"  was  admissible  in  a  homicide 
case  to  show  a  threat  and  indicate  premedita- 
tion, where  there  was  also  evidence  that  de- 
fendant had  a  prior  dispute  with  deceased, 
which  justified  an  inference  that  the  threat 
was  directed  against  deceased.   - 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  Sg  293-296;   Dec.  Dig.  i  158.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Beaver  County. 

Alessander  De  Felippis  was  convicted  of 
murder  of  the  first  degree,  and  appeals.  Af- 
firmed. 

Argued  before  FELL,  O.  J.,  and  MESTRE- 
ZAT.  POTTER,  BLKIN,  and  MOSCHZIS- 
KER,  JJ. 

Henry  H.  Wilson  and  George  Wilson,  both 
of  Beaver,  for  appellant  Louis  E.  Graham, 
Dist  Atty.,  of  Beaver,  for  appellee. 


POTTER,  J.  The  appellant  in  this  case, 
Alessander  De  Felippis,  was  indicted,  and 
tried,  upon  a  charge  of  murder  of  the  first 
degree,  and  was  convicted,  in  the  court  of 
oyer  and  terminer  of  Beaver  county.  It 
appears  from  the  record  that  In  the  fall  of 
1912  appellant  was  working  at  Ellwood  City, 
Pa.  He  boarded  with  Dominic  Salzello 
and  Theresa  Salzello,  his  wife.  He  had  some 
difficulty  with  Mrs.   Salzello,  and  she  gave 


•For  other  caan  im  mus<  toplo  and  Mctlon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Ksy-Mo.  BerlM  *  Kap'r  ladtni 


Digitized  by 


LjOOQle 


1060 


91  ATLANTIC  RBFOBTEB 


(Pa. 


him  notice  to  leave  the  honse.  On  November 
24th  he  left,  but  before  going  he  had  some 
talk  with  the  husband,  and,  according  to 
the  statement  of  the  latter,  said  to  him, 
"There  wlU  be  blood  .running  around  through 
this  honse  In  a  short  time."  Other  witnesses 
who  were  present  when  appellant  left  testi- 
fied that  he  said  to  Salzello  and  his  wife,  "Be- 
fore I  go  from  EUwood  City  there  will  be 
blood,"  and  that  "There  will  be  blood  run- 
ning around  here."  Api)ellant  then  went  out- 
side and  crossed  the  street,  and  fired  a  revol- 
ver In  the  air.  Salzello  also  testified  that 
appellant  further  said  to  blm,  "Not  your 
blood,  but  somebody  else's."  Three  days  lat- 
er, on  the  morning  of  November  27th,  be- 
tween 8  and  9  o'clock,  after  Salzello  had 
gone  to  work,  appellant  came  to  the  house, 
saw  Mrs.  Salzello  alone  in  the  kitchen,  and 
tdiot  her  four  times  with  a  revolver,  three 
times  tn  the  body,  and  once  In  the  forehead, 
the  last  shot  causing  her  death.  A  little 
child  of  Mrs.  Salzello's  seems  to  have  been 
present  at  the  time.  The  first  person  to 
arrive  after  the  shooting  teok  place,  was  a 
boarder,  who  had  been  asleep  upstairs.  He 
was  awakened  by  the  crying  of  the  child 
and  smelled  the  odor  of  burnt  powder.  He 
dressed  and  went  down  to  the  kitchen,  where 
he  found  Mrs.  Salzello  lying  face  downward 
on  the  floor  in  a  dying  condition.  Immediate- 
ly after  the  shooting  appellant  was  seen  run- 
ning from  the  house.  He  hid  himself  in  a 
railroad  tunnel,  where  he  remained  until 
the  evening  of  the  next  day,  when  he  came 
out  and  was  arrested. 

Upon  the  trial  appellant  admitted  that  be 
had  shot  Mrs.  Salzello.  He  testified  that  he 
had  given  her  $250  of  his  savings  to  ^eep 
for  him,  and  that  after  leaving  her  house  he 
had  obtained  employment  at  Conneilsville; 
that  on  the  morning  of  the  shooting  he  had 
gone  to  her  to  get  his  money,  or  part  of  it; 
that  she  had  refused  to  give  it  to  blm  and 
they  had  quarreled;  that  she  called  him 
names  and  struck  him  with  a  stick,  and 
that,  then  being  crazy  with  anger  and  not 
knowing  what  he  was  doing,  he  drew  bis 
revolver  and  shot  her.  Under  the  admitted 
facts  the  only  question  for  the  Jury  was  the 
degree  of  murder  of  which  the  prisoner 
should  be  convicted. 

[1]  In  the  first  assignment  of  error  here 
presented,  it  is  alleged  that  the  court  below 
erred  "in  overruling  a  motion  for  a  new 
trial  when  it  appeared  from  the  record  that 
the  only  witness  capable  of  giving  direct 
evidence  of  the  immediate  circumstances  of 
the  shooting  was  unknown  to  the  defendant, 
and,  although  in  attendance  at  the  trial  on  a 
commonwealth  subpoena,  was  neither  called 
to  the  stand,  nor  was  notice  given  the  defend- 
ant of  an  intention  on  the  part  of  the  com- 
monwealth not  to  call  the  witness."  It  does 
not  appear  that  any  such  reason  was  advanc- 
ed in  the  court  below  in  support  of  the  mo- 
tion for  a  new  trlaL    The  court  below  could 


not  therefore  be  properly  charged  with  error 
in  refusing  to  grant  a  new  trial  for  a  rea> 
son  which  was  not  presented  to  It 

[2]  Furthermore  the  name  of  the  witness, 
who  it  was  said  was  not  called,  is  not  set 
forth  In  the  assignment,  nor  does  it  appear 
what  bis  testimony  would  have  been  if  call- 
ed. It  Is  not  apparent  that  appellant  was 
prejudiced  in  any  way  by  the  failure  to  call 
this  witness. 

[3]  The  second  assignment  of  error  is  to 
the  action  of  the  court  below  in  overruling 
the  third  reason  advanced  in  support  of  the 
motion  for  a  'new  trial,  which  was  based  on 
the  allegation  of  after  discovered  evidence^ 
The  only  proof  presented,  with  respect  to 
this  so-called  after  discovered  evidence,  is 
the  ex  parte  affidavit  of  appellant  to  what 
he  expects  the  witnesses  to  testis  to.  If  a 
new  trial  should  be  granted.  Their  testl- 
mony  was  not  taken.  From  the  averments 
of  appellant  In  his  affidavit  as  to  the  testl> 
mony  in  question,  it  does  not  appear  that  if 
the  testimony  had  been  presented  on  the 
trial,  it  would  have  aided  the  appellant  or 
have  altered  the  verdict  It  does  not  appear, 
therefore,  that  the  court  below  In  any  way 
abused  its  discretion  in  refusing  to  grant  a 
new  trial  on  the  ground  of  after  discovered 
evidence. 

[4]  In  the  third  assignment  of  error,  coun- 
sel for  appellant  complain  of  that  portion  of 
the  charge  of  the  court,  which  refers  to  the 
action  of  the  prisoner,  after  the  shooting,  in 
fleeing  and  placing  himself  in  hiding.  The 
concluding  passage  of  this  portion  of  the 
charge  is  as  follows: 

"Flight  or  concealment  therefore,  gentlemen, 
is  only  a  circumstance  for  your  consideration, 
together  with  all  other  circumstances,  in  de- 
termining the  degree  of  guilt  if  any.*' 

It  is  suggested  that  evidence  of  flight  is 
not  properly  to  be  considered,  as  affecting  the 
degree  of  murder.  In  Com.  v.  McMahon, 
145  Pa.  413,  4ir,  22  Atl.  971,  972,  it  was  said: 

"The  flight  of  a  person  charged  with  crime 
immediately  after  the  commission  of  an  offense 
is  a  circumstance  which  the  jury  may  always 
take  into  consideration." 

In  Lanahan  v.  Com.,  84  Pa.  80,  86,  this 
court  said,  speaking  throngh  Mr.  Chief  Jus- 
tice Agnew : 

"Flight  it  is  argued  is  no  evidence  of  the  de- 
gree of  murder;  but  flight,  under  the  circum- 
stances detailed,  gives  them  strength,  and  they 
indicate  the  degree." 

In  Com.  v.  Salyards,  158  Pa.  501,  507,  2T 
Atl.  993,  996,  Mr.  Chief  JusUce  Sterrett  said: 

"All  the  facts  and  circumstances  connected 
with  the  shooting,  including  the  presence  of  the 
prisoner  at  or  about  the  time  it  occurred,  bis 
preTious  threats,  immediate  flight  arrest  in  a 
neighboring  state,  etc.,  all  point  to  hun  as  the 
person  who  intentionally  and  feloniously  fired 
the  fatal  shot  All  these  facts  and  circum- 
stances, if  trae,  are  consistent  with  his  guilt 
and  at  the  same  time  irreconcilable  with  any 
other  reasonable  theory,  arising  out  of  the  tes- 
timony. *  •  _  *  As  already  intimated,  the  ev- 
idence was  quite  sufBcient  to  justify  the  jury  in 
finding  all  the  facts  necessary  to  constitute  mur- 
der of  the  first  degree." 
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In  Com.  V.  Aiello,  180  Pa.  597,  606,  36  AU. 
1079,  1080,  the  killing  was  admitted,  and  the 
one  question  was  as  to  the  degree  of  the 
crlma    Mr.  Justice  Mitchell  there  said: 

"There  was  evidence  In  appellant's  acts  and 
declarations  immediately  after  the  killing,  in 
his  flight  and  concealment,  etc.,  to  sustain  the 
commonwealth's  theory  that  although  he  had 
been  friendly  to  the  deceased  at  first,  he  after- 
wards lost  patience  and  determined  to  'settle 
him'  In  the  way  he  did." 

These  dtatlons  make  It  clear  that  the 
trial  judge  expressed  with  entire  correctness 
the  law,  as  to  the  effect  to  he  given  to  the 
fact  that  appellant  fled  and  concealed  him- 
self after  the  shooting. 

There  is  no  merit  In  the  fourth,  fifth  or 
slzth  assignments  of  error. 

[5]  The  seventh  assignment  Is  to  the  ad- 
mission in  evidence  of  testimony  that  when 
appellant  left  the  house  he  said,  "There  will 
be  blood  running  around  through  this  house 
in  a  short  time."  This  was  offered  to  show 
a  threat,  and  also  as  indicating  premedlta- 
tlon.  It  was  admissible  for  these  purposes. 
It  also  appeared  that  there  was  evidence  in 
this  connection  that  appellant  said  to  the 
husband,  "Not  your  blood,  but  somebody 
else's."  This  taken  In  connection  with  the 
evidence  of  a  dispute  with  Mrs.  Salzello,  and 
the  fact  that  she  had  ordered  him  from  the 
bouse,  and  that  he  returned  three  days  later 
and  shot  and  killed  her,  was  enough  to  Jus- 
tify the  Jury  In  the  Inference  that  the  threat 
was  directed  against  Mrs.  SaUsello. 

In  none  of  the  other  assignments  of  error 
do  we  find  any  merit  or  anything  that  calls 
for  farther  discussion.  The  criticism  that 
the  diarge  as  a  whole  was  unfair  and  preju- 
dicial to  the  prisoner,  is  without  basis.  We 
find  nothing  in  the  charge  to  indicate  any 
spirit  of  unfairness  to  the  prlsono:.  On  the 
contrary  the  law  was  fully  and  correctly 
stated  to  the  Jury,  and  the  facts  and  the  tes- 
timony were  reviewed  fairly  and  Impartially. 

The  Judgment  Is  affirmed,  and  it  Is  ordered 
that  the  record  be  remitted  to  the  court  of 
oyer  and  terminer  of  Beaver  county  that 
the  Judgment  may  be  executed  according  to 
law. 


(246  Pa.  m 

MILES  LAND  CO.  v.  HUDSON  COAL  CO. 

(Supreme    Court    of    Pennsylvania.     July    1, 

1914.) 

1.  BouNDABiBS   (§  4*)  —  "Natural  Monu- 
ment." 

"Natural  monuments"  are  objects  perma- 
nent in  character,  which  are  found  on  the  land 
as  they  were  placed  by  nature. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  Si  42,  43;   Dec.  Di&  S  4.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Natural  Monument] 

2.  BOTINDABIES    (j   3*)— NATUBAL   MONUMENTS 
— CONTSOLLINO    EFFECT. 

Where  natural  monuments,  referred  to  in 
the  description  in  a  deed  as  marking  the  bound- 
ary, can  be  found,  they  fix  the  limits  of  the 
premises  conveyed,  though  they  correspond  nei- 
ther with  the  courses  and  distances  nor  with 


the  quantity  of  land  given  in  the  same  descrip- 
tion. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent  Dig.  H  3-41;    Dec.  Dig.  i  3.»1 

3.  BOUNDABIES   (g  8*)— Sdbvey. 

A  survey  made  of  an  independent  separate 
member  of  an  established  block  is  to  be  located 
by  its  own  marks  and  monuments,  aided,  if 
need  be,  by  the  legal,  presumptions. 

[EM.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  6ft-76;    Dec.  Dig.  {  8.*] 

4.  BouNDABtBS  (I  35*)— Determination. 

Where  some  only  of  the  original  marks  and 
monuments  of  a  survey  can  be  found,  evidence 
that  others  answering  to  the  calls  existed  at 
one  time  is  competent 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |§  153-155,  157-1B9,  163,  165.  177- 
183;    Dec.  Dig.  §  35.*] 

6.   BOUNDABIEB  (S  33*)  —  BU«VBY  —  PBKSUUP- 
TION. 

Where  the  evidence  supplies  part,  but  fails 
to  supply  all,  the  original  marks  and  monu- 
ments of  a  survey,  the  legal  presumption  wUl 
supply  those  not  accounted  for. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {f  146-152 ;    Dee.  Dig.  {  88.*] 

6.  BOUNDABIES    (J    8*)— SUBVET— EBTABIOBH- 
MENT— PBOOF. 

It  is  only  in  the  absence  of  natural  marks 
on  the  ground  to  show  a  survey,  and  in  case 
of  the  total  failure  of  evidence  to  supply  such 
marks,  that  recourse  can  be  Iiad  to  the  lines 
and  calls  of  the  block,  or  of  any  junior  mem- 
ber of  that  block,  or  any  other. 

(Ed.  Note.— For  other  oases,  see  Boundaries, 
Cent  Dig.  {{  00-76;    Dec.  Dig.  i  a*] 

7.  BouNDABDCs  (g  37*)  —  Location  —  Suin- 
ciENCY  oir  Evidence— Ejectment. 

Evidence  in  ejectment,  wherein  plaintiff 
claimed  title  to  land  between  the  Lackawanna 
river  and  certain  lots  admittedly  the  property 
of  defendant  under  patents  from  the  common- 
wealtii,  held  to  demand  a  judgment  for  defend- 
ant, on  tlie  ground  that  the  drafts  and  patents 
showed  that  the  river  was  the  boundary  of  the 
lots. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  184-194;    Dec.  Dig.  {  87.*] 

8.  Navioable  Watkbs  ({  86*)  —  Tnxi  to 

Soil/— SUBVEY. 

A  survey,  returned  as  bounded  by  a  nav- 
igable river,  vests  in  the  owner  the  right  to 
the  soil  to  the  ordinary  low-water  mark,  sub- 
ject to  certain  rights  of  the  public  in  the  stream 
between  ordinary  high  and  low  water  mark. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  180-200;  Dec.  Dig.  f 
36.*] 

9.  Boundaries  (§  40*)— Question  of  Fact— 
QtiE.i?TiON  OF  Law. 

What  are  boundaries  is  a  question  of  law 
for  the  court  to  determine,  by  construing  the 
deed  or  survey;  but  the  location  of  the  bound- 
aries is  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  $§  196-204;   Dec.  Dig.  {  40.*] 

Appeal  from  Common  Pleas,  Lackawanna 
County. 

Ejectment  by  the  Miles  Land  Company 
against  the  Hudson  Coal  Company.  From 
judgment  for  defendant  non  obstante  vere- 
dicto, plaintiff  appeals.    Affirmed. 

Ejectment  for  land  in  Mooslc  borough. 
The  facts  appear  in  the  following  ophdon 
of  Johnson,  P.  J.,  specially  presiding,  sur  de- 
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fendant's  motion  for  a  new  trial  and  for 
Judgment  n.  o.  r.: 

This  is  an  action  of  ejectment,  brouglit  to  re- 
cover 1  acre  and  24  perches  of  land  situate 
in  the  borough  of  Moosic,  in  Lackawanna  coun- 
ty, on  which  are  located  a  coal  shaft,  engine 
house,  and  boiler  house.  The  case  came  oo  for 
trial,  was  submitted  to  the  jury,  and  a  verdict 
was  rendered  for  the  plaintiff.  The  defendant 
is  now  asking  for  judgment  non  obstante  vere- 
dicto, and,  if  this  Is  refused,  for  a  new  trial. 

The  land  in  dispute  lies  on  the  southeasterly 
side  of  the  Lackawanna  river,  and  is  claimed 
by  the  plaintiff  to  be  included  in  the  two  grants 
of  adjoining  tracts  of  land  from  the  common- 
wealth of  Pennsylvania  to  Harmon  A.  Cham- 
bers, covering  the  Lackawanna  river  and  bound- 
ed on  the  east  by  the  Pine  lots,  senior  surveys. 
The  plaintiff  contends  that  the  western  bound- 
ary of  the  Piue  lots  is  some  distance  east  of 
the  Lackawanna  river,  and  that  the  land  in 
dispute  is  located  between  the  western  bound- 
ary of  the  Pine  lots  and  the  eastern  shore  of 
the  Lackawanna  river,  and  therefore  lies  with- 
in the  grants  to  Harmon  A.  Chambers,  whose 
title  has  by  different  conveyances  become  vest- 
ed in  the  plaintiff.  The  defendant,  owner  of 
the  Pine  lots  adjoining  plaintiffs  land  on  the 
east,  contends  that  the  western  boundary  of 
the  Pine  lots  is  the  Lackawanna  river,  that 
there  is  no  space  between  them  and  the  river, 
and  that  the  land  in  dispute  is  contained  within 
the  Pine  lots  and  therefore  belongs  to  the  de- 
fendant. The  sole  issue  in  this  case,  therefore, 
is  to  determine  whether  or  not  the  Lackawanna 
river  is  the  western  boundary  of  Pine  lots  Nos. 
8,  4,  6,  and  6,  which,  if  they  run  to  the  river, 
include  the  land  in  dispute.  If  the  Lackawan- 
na river  is  the  western  boundary  of  these  lots, 
the  plaintiff  has  no  title  to  the  land  in  question. 
If  it  is  not,  the  defendant  has  no  title. 

[1,2]  The  defendant  claims  that  in  the  sur- 
veys of  the  Pine  lota  the  Lackawanna  river  is 
called  for  as  their  western  boundary.  The 
plaintiff  disputes  this,  and  contends  that  the 
Pine  lots  must  be  located  on  the  ground  by  the 
courses  and  distances  given  in  the  surveys, 
which  places  this  western  boundary  some  dis- 
tance east  of  the  river.  The  western  line  of 
the  Pine  lots,  as  contended  for  by  the  plaintiff, 
is  not  marked  upon  the  ground  by  any  natural 
or  artificial  monuments.  Before  attempting  to 
determine  the  western  boundary  of  the  Pine 
lots,  it  is  necessary  to  have  in  mind  the  rule 
of  law  which  governs  in  the  location  of  land. 
It  is  stated  in  4  Am.  &  Eng.  Enc.  of  Law, 
(2d  Ed.)  page  764,  as  follows:  "Natural  mon- 
uments are  objects  permanent  in'  character, 
which  are  found  upon  the  land  as  they  were 
placed  by  nature,  such  as  streams,  lakes,  and 
ponds,  shores  and  beaches,  also  highways  and 
streets,  walls,  fences,  trees,  hedges,  springs,  and 
rocks,  and  the  like.  All  lands  are  supposed  to 
be  actually  surveyed,  and  the  presumed  inten- 
tion of  the  grant  is  to  convey  the  land  accord- 
ing to  such  actual  survey.  Consequently,  wher- 
ever natural  monuments,  referred  to  in  the  de- 
scription of  a  deed  as  markine  the  boundary, 
can  be  found,  they  fix  the  limits  of  the  premises 
granted,  though  they  correspond  neither  with 
the  courses  and  distances  nor  with  the  quantity 
of  the  land  given  in  the  same  descriptions." 
The  same  principle  is  laid  down  in  5  Cyc.  918: 
"In  the  absence  of  marked  and  established 
boundaries,  natural  objects  called  for  as  the 
boundary  of  a  survey,  being  more  certain  and 
permanent,  controls  calls  for  courses  and  dis- 
tances; but  this  rule  will  not  be  enforced  when 
either  the  instrument  itself  or  the  clearly  ex- 
pressed intention  of  the  parties  would  be  there- 
by defeated,  or  when  the  rejection  of  a  call  or 
calls  for  natural  objects  would  reconcile  other 
parts  of  the  description  and  leave  enough  to 
identify  the  land."  In  Leading  Cases  in  the 
American  Law  of  Real  Property.  Sharswood  and 
Bndd's  Edition,  vol.  4,  page  357,  we  have  the 


following  statement  of  the  mle:  "The  first 
rule  is  that,  where  there  is  a  conflict  between 
monuments,  whether  natural  or  artificial,  and 
the  courses  and  distances  named  in  a  deed,  the 
former  must  control,  and  the  distances  must  be 
contracted  or  extended  and  the  courses  deflect- 
ed so  as  to  accord  with  the  monument." 

The  rule  as  above  stated  by  the  text-writers  is 
clearly  held  to  be  the  law  of  Pennsylvania  by 
Chief  Justice  Gibson  in  Cox  v.  Couch,  8  Pa. 
147,  on  page  154,  where  he  says:  "It  is  a  prin- 
ciple of  construction  that  where  land  ia  de- 
scribed by  courses  and  distances,  and  also  by 
calls  for  adjoiners,  the  latter,  where  there  is 
a  discrepancy,  invariably  govern;  and  it  is  as 
applicable  to  conveyances  as  it  is  to  official 
surveys.  By  reason  of  imperfection  of  instru- 
ments, as  well  as  inequalities  of  surface  and 
carelessness  of  assistants,  extreme  accuracy  ia 
not  to  be  attained  by  the  compass  and  chain; 
while,  on  the  other  hand,  calls  for  natural  ob- 
jects, or,  what  is  much  the  same,  known  and 
established  lines  of  contiguous  tracts,  admit  of 
perfect  certainty.  When  a  vendor,  therefore, 
conveys  by  established  landmarks,  the  subject 
of  the  grant  will  neither  overrun  nor  fall 
short  of  them.  They  form  the  true  boundary, 
and  the  courses  and  distances  serve  but  to  point 
towards  the  place." 

[3-6]  Pine  lots  3,  4,  5,  and  6  were  surveyed 
independently  of  the  block  of  the  Pine  lots,  and 
therefore,  if  possible,  we  must  locate  the  western 
boundary  of  these  Pine  lots  by  their  own  mon- 
uments or  calls  as  indicated  in  the  surveys  be- 
fore resorting  to  extrinsic  evidence.  We  are 
supported  in  this  view  by  the  opinion  of  Mr. 
Justice  Stewart  in  Collins  v.  Clough,  2m  Pa. 
472,  on  page  481,  71  Atl.  1077,  on  page  1078 
(15  Ann.  Cas.  871),  where  he  says:  "With  the 
question  of  priority  of  location  settled,  it  would 
yet  remain  with  the  plaintiffs  to  show  that  the 
original  location  of  the  warrants  under  which 
they  claim  embraces  the  disputed  territory.  The 
law  indicates  in  no  uncertain  way  the  kind  of 
evidence  required  for  the  purpose,  and  makes 
clear  distinction  between  what  is  best  and  what 
but  secondary.  Involved  in  the  very  idea  of 
priority  is  that  of  separate  individual  location. 
We  are  then  dealing  here  with  a  survey  actu- 
ally made  of  an  independent,  separate  member 
of  an  established  block.  Such  a  survey  is  to 
be  located  by  the  work  of  the  surveyor  found 
upon  the  ground,  if  it  can  be  traced ;  in  other 
words,  by  its  own  marks  and  monuments,  aided, 
if  need  be,  by  the  legal  presumptions.  Fergn- 
son  V.  Bloom,  144  Pa.  549  [23  Atl.  491.  Where 
admitted  marks  and  monuments  are  found  an- 
swering to  the  calls  of  the  survey,  they  establish 
conclusively  the  location.  As  has  been  said. 
these  are  the  official  footsteps  of  the  deputy 
surveyor,  and  are  therefore  the  highest  and 
best  evidence  of  the  true  location.  If  some  only 
of  these  original  marks  and  monuments  can  be 
found,  it  is  entirely  competent  to  show  that 
others  answering  to  the  calls  did  at  one  time 
exist,  and  where.  If  the  testimony  falls  to  sup- 
ply them  all,  the  legal  presumption  will  sup- 
ply those  unaccounted  for.  It  is  only  in  the 
absence  of  such  marks  upon  the  ground,  and 
the  total  failure  of  the  evidence  to  supply  them, 
that  recourse  can  be  had  to  the  lines  and  calls 
of  the  block,  or  the  lines  and  calls  of  any 
junior  member  of  that  block  or  any  other.  Both 
these  methods  cannot  be  resorted  to  at  the  same 
time.  Ferguson  v.  Bloom,  144  Pa.  549  [23  Atl. 
491;  Grier  v.  Penna.  Ooal  Co.,  128  Pa.  7» 
[18  Atl.  480]." 

[7]  In  determining  whether  the  Lackawanna 
river  is  the  western  boundary  of  Pine  lots  Nos. 
3,  4,  6,  and  6,  we  shall  consider  separately  the 
survey  of  each  lot  In  the  draft  of  the  sur- 
vey of  Pine  lot  No.  3,  made  by  Henry  Cole 
June  23,  1831,  we  find  the  following  adjoinera 
given:  "No.  2,"  "Down  Lackawanna,"  with 
the  flow  lines  or  the  river  indicated  "No.  4"  and 
"No.  36,"     Lots  "No.  2,"  "No.  36,"  and  "No. 
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4"  are  adjoiners.  "Down  Lackawanna,"  witb 
the  flow  lines  of  the  river,  stands  In  the  same 
relation  to  Lot  No.  3  as  "No.  2,"  "No.  36,"  and 
"No.  4."  This  survey  was  evidently  abandon- 
ed, and  on  June  1,  1869,  Harmon  A.  Chambers 
applied  for  a  warrant  and  survey  for  Fine  lot 
No.  3  in  which  he  described  the  same  as  fol- 
lows: "Adjoining  Pine  lot  No.  4,  lot  No.  36, 
First  division,  on  the  southwest.  Pine  lot  No. 
2  on  the  northwest  and  Lackawanna  river  on 
the  north."  The  warrant  and  draft,  together 
with  the  description  of  the  draft,  give  the  same 
adjoiners.  The  patent  to  Harmon  A.  Chambers 
dated  August  3,  1870,  contains  the  following 
description:  "Beginning  at  a  comer  in  line  of 
lot  No.  36,  First  division,  thence  along  said 
line  forty-nine  and  one-half  degrees  west  seven 
perches  to  another  corner  in  said  line ;  thence 
by  Pine  lot  No.  2  north  forty-three  and  one- 
half  degrees  east  thirty-six  and  one-tenth  perch- 
es to  a  comer  near  Lackawanna  river;  thence 
up  said  river  south  seventy-six  degrees  east 
eight  perches  to  another  comer  near  said  river ; 
thence  by  said  Pine  lot  No.  4  south  forty-three 
and  one-half  degrees  west  forty  and  two-tenths 
perches  to  the  beginning,  containing  one  acre 
and  one  hundred  and  seven  perches  strict  meas- 
ure." 

[8]  The  Lackawanna  river  is  clearly  a  call, 
and  the  western  boundary  of  Pine  lot  No.  3 
runs  to  low-water  mark,  and  therefore  there 
is  no  vacant  space  between  it  and  the  Lacka- 
wanna river.  In  this  conclusion  we  are  sup- 
ported by  our  Pennsylvania  decisions.  in 
KUngensmitb  y.  Ground,  5  Watts,  458,  the 
court  say:  "A  comer  tree  is  not  always  to  be 
had  where  it  is  wanted,  and  where  that  is  the 
case  it  is  the  practice  to  mark  the  next  con- 
venient one,  leaving  the  exact  point  of  intersec- 
tion to  be  determined  by  an  extension  of  the 
lines,  as  marked  on  the  ground.  Where  a  run- 
ning stream  is  called  for,  it  is  always  understood 
that  the  ownership  extends  to  low-water  mark, 
and  so  far  has  this  been  held  in  Pennsylvania 
that  a  traverse  line  has  been  held  technically 
to  pursue  the  meanders,  so  as  to  include  the 
points  that  wonld  otherwise  be  thrown  out  by 
It.  Though  the  words  'near  the  creek,'  strictly 
speaking,  imply  the  existence  of  space  betwixt 
the  object  immediately  expressed,  and  the  object 
of  reference  beyond  it,  they  indicate,  m  popular 
meaning,  no  more  than  the  whereabout.  iSucb 
is  the  general  rule,  and  what  is  there  to  take  the 
case  out  of  it?  If  the  words  'thence  up  the 
creek  north,'  do  not  call  for  the  creek  as  a 
boundary,  why  was  the  creek'  mentioned  at  all? 
The  argument  on  the  other  side  is  that,  the 
conrse  being  also  given,  no  more  la  necessary 
to  close  the  survey.  But  if  the  course  were 
snfficient  to  express  the  whole  intent,  we  are 
unable  to  conjecture  why  a  natural  object  should 
have  been  employed."  In  Tounkin  v.  Cowan, 
34  Pa.  198,  on  page  200,  Woodward,  Judge, 
delivering  the  opinion  of  the  court,  lays  down 
the  following  rule:  "That  lines  actually  mark- 
ed on  the  ground  constitute  the  survey  of  a  land 
warrant,  and  control  the  surveyor's  return, 
even  where  that  calls  for  a  natural  or  other 
fixed  boundary,  and  that  where  lines  are  not 
actually  run  and  marked  on  the  ground  the 
survey  is  to  be  carried  to  its  calls  of  adjoiners, 
even  though  it  overrun  the  distances  returned  on 
the  survey,  are  fixed  and  familiar  rules  of  prop- 
erty that  are  not  questioned  in  this  case."  In 
Wharton  v.  Garvin,  34  Pa.  340,  page  342,  Jus- 
tice Thompson  says:  "Generally,  a  survey  is  to 
be  carried  to  its  calls,  unless  there  are  actual 
lines  on  the  ground  excluding  them." 

Pine  lots  Nos.  4  and  5,  adjoining  lot  3,  were 
surveyed  together.  No  warrant  was  offered  for 
this  tract.  There  is  one  patent  covering  Pine 
lots  4,  6,  6  and  7.  The  draft  of  Pine  lots  4  and 
5  gives  "No.  3,"  "No.  36,  First  division,"  "No. 
6,'  and  "Down  Lackawanna"  as  calls  or  ad- 
joiners. Pine  lot  "No.  3,"  lot  "No.  36,"  and 
Pine  lot  "No.  6"  we  know  are  adjoiners.    In 


the  draft,  "Down  Lackawanna"  is  used  with  ref- 
erence to  Pine  lots  4  and  5  in  the  same  relation 
as  "No.  3,"  "No.  36,"  and  "No.  6"  are  used. 
Therefore,  from  the  draft,  the  conclusion  Is  irre- 
sistible that  "Down  Lackawanna"  is  a  call, 
just  as  "No.  8,"  "No.  36,"  and  "No.  6"  are 
calls.  From  tills  we  conclude  that  Pine  lots 
4  and  6  extend  to  the  Lackawanna  river,  and 
therefore  that  there  is  no  land  between  them 
and  the  Lackawanna  river.  We  are  confirmed 
in  this  conclusion  by  the  patent  for  lots  4,  6,  0, 
and  7,  which  is  some  evidence  as  to  the  ad- 
joiners, in  which  the  following  description  is 
given:  "Beginning  at  a  comer,  thence  up  Lack- 
awanna river,  south  seventy-nine  and  one-half 
degrees  east  thirty-three  perches  and  one-tenth 
to  a  comer ;  thence  by  lot  No.  8  south  forty  de- 
grees west  fifty-seven  perches  and  three-tenths 
to  a  corner;  thence  by  lot  No.  36  of  the  First 
division  north  fifty-three  degrees  west  twenty- 
nine  perches  to  a  corner;  and  thence  by  lot 
No.  3  north  forty  degrees  east  forty  perches  and 
two-tenths  to  the  beginning." 

The  draft  to  the  return  of  survey  of  Pine  lot 
No.  6  shows  the  following  adjoiners:  "No.  6," 
"No.  36,  First  division,'^  "No.  7,"  and  "Up 
Lackawanna."  Here  again  we  know  Pine  lot 
"No.  5,"  loe  "No.  36,  First  division,"  and  Pine 
lot  "No.  7"  are  colls  or  adjoiners.  "Up  the 
Lackawanna"  is  used  in  the  same  connection 
with  reference  to  Pine  lot  No.  6.  Therefore  it 
is  a  call,  or  the  western  boundary  of  lot  No.  6, 
and  there  is  no  land  between  this  lot  and  the 
Lackawanna  river.  The  description  in  the  int- 
ent covering  this  lot  has  been  given  above. 

That  we  are  correct  in  our  conclusion  tbat  the 
Lackawanna  river  is  the  western  boundary  of 
Pine  lots  Nos.  4,  5,  and  6  will  appear  from  the 
following  authorities:  "In  construing  the  de- 
scription in  a  conveyance  which  bounds  the 
lands  conveyed  upon  a  body  of  water,  courts 
incline  strongly  to  such  an  interpretation  of 
the  language  as  will  pass  all  the  riparian  rights 
to  the  grantee,  and  ft  will  be  presumed,  in  the 
absence  of  a  clear  showing  to  the  contrary,  that 
the  adjacent  flats  and  shore,  to  the  extent  of 
the  grantor's  rights  therein,  pass  as  appurtenant 
to  tiie  highland.  On  the  other  hand,  a  grant 
or  conveyance  of  flats  or  shore  passes  no  title 
to  upland  by  presumption."  5  Cyc.  892.  In 
this  connection  it  is  well  to  revert  to  Klingen- 
smith  V.  Ground,  supra,  where  the  court  said: 
"If  the  words,  'thence  up  the  creek  north,'  do 
not  call  for  the  creek  as  a  boundary,  why  was 
the  creek  mentioned  at  all?  The  argument  on 
the  other  side  is  that,  the  course  being  also 
given,  no  more  is  necessary  to  close  the  survey; 
but  if  the  course  were  sufficient  to  express  tne 
whole  intent,  we  are  unable  to  conjecture  why 
a  natural  object  should  have  been  employed." 
In  Wharton  v.  Garvin,  supra.  Justice  Thomp- 
son says:  "We  are  predisposed  to  presume  the 
existence  of  an  intent  to  bound  surveys  on  nav- 
igable waters  by  the  stream,  not  only  on  ac- 
count of  a  supposed  advantage  arising  from  such 
location,  but  because  it  is  in  accordance  with 
practice."  In  Wood  v.  Appal,  63  Pa.  210,  on 
page  221,  Justice  Agnew,  delivering  the  opinion 
of  the  court,  says:  Ever  since  the  case  of  Car- 
son V.  Blazer,  2  Bin.  475  [4  Am.  Dec.  463], 
decided  in  1810,  it  has  been  held  in  many  cases 
that  a  snrvey,  returned  as  bounded  by  a  large 
navigable  river,  vests  in  the  owner  the  right  of 
soil  to  ordinary  low  water  mark  of  the  stream, 
subject  to  the  public  right  of  passage  for  nav- 
igation, fishing,  etc.,  in  the  stream  between  or- 
dinary high  and  ordinary  low  water  mark.  Va- 
riety in  the  language  of  the  return  matters 
little,  so  that  the  intention  to  make  the  stream 
a  boundary  appears  sufficiently  in  the  descrip- 
tion and  diagram."  And,  further,  on  page  224 
of  63  Pa.,  he  says:  "The  result  of  tiie  cases 
is  that  when  a  return  of  survey  calls  for  a 
stream  as  its  boundary,  or  to  run  by,  along,  up, 
or  down  it,  the  title  will  run  to  the  stream,  and 
the  marking  of  trees  on  the  bank  or  margin 
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of  the  stream  to  identify  the  lines  run  to  tlie 
river,  as  well  as  the  return  of  course  and  dis- 
tances measured  along  the  marein,  necessarily 
to  ascertain  the  quantity  of  land  in  the  survey, 
will  not  restrain  the  title  to  the  bank  or  margin 
only." 

The  plaintiff  relies  chiefly  upon  the  cases  of 
Kelly  V.  Graham,  9  Watts,  116,  and  Wharton  t. 
Garvin,  34  Pa.  340 ;  but  these  cases  are  clearly 
distinguishable  from  the  case  now  before  ns. 
This  distinction  will  appear  in  Wood  v.  Appal, 
supra,  where  Chief  Justice  Agnew  says,  quoting 
Justice  Kennedy  in  Kelly  v.  Graham;  "The 
survey,  as  returned  here  by  the  deputy  survey- 
or, as  also  all  the  other  evidence  on  the  sub- 
ject, shows  most  unequivocally  that  the  river 
is  not  made  a  boundary  in  it,  and,  indeed,  that 
it  could  not  have  been  so  intended.  The  draft 
of  the  survey  returned  is  made  out  according 
to  the  courses  and  distances  actually  run  and 
marked  upon  the  ground,  and  not  made  to  call 
for  the  river  on  any  side  or  point  whatever. 
At  some  distance  from  the  survey,  however,  the 
Allegheny  river  is  laid  down  upon  a  straight 
line  without  any  regard  to  Its  meanders  as  if  it 
were  intended  by  the  artist  merely  to  show  that 
the  land  included  within  the  surrey  lay  near 
to  the  river." 

The  case  of  Wharton  v.  Garvin  is  distinguish- 
ed in  the  following  reference  by  Chief  Justice 
Agnew:  "The  diagram  exhibited  no  protraction 
to  the  river,  and  the  closing  line  was  represented 

05  a  straight  line  of  238  perches  long,  leaving 
a  large  vacancy  between  it  and  the  river.  The 
return  did  not  call  for  the  river  as  a  boundary, 
but  it  was  represented  as  some  distance  off  with 
the  words  written  within  representation,  'up 
Allegheny.' "  Tiie  opinion  was  written  by  Jus- 
tice Thompson,  the  present  Chief  Justice,  who 
was  careful  to  distrnguish  the  case  upon  its 
facta.  He  remarked  that  generally  a  survey  is 
to  be  carried  to  its  calls,  unless  there  are  ac- 
tual lines  on  the  ground  excluding  them :  that 
a  call  to  stand  as  a  boundary  must  be  indicated 
to  be  such  with  sufficient  certainty  to  show  that 
it  was  so  intended.  The  representation  of  an 
object  at  a  distance  from  a  closing  line,  without 
any  words  indicative  of  an  intent  to  make  it  a 
boundary,  would  hardly  be  sufficient  to  consti- 
tute it  such.  The  line  plotted  at  a  distance 
would  have  little  weight,  he  remarked,  if  the 
river  had  been  made  the  call;  and  as  it  is  not 
so  made  in  terms,  and  appears  to  be  excluded  by 
the  draft,  it  is  a  circumstance  of  controlling  in- 
fluence, as  held  in  Kelly  v.  Graham,  supra. 
Thus  it  was  the  intent  of  the  surveyor  (ap- 
pearing clearly  in  the  return  of  survey)  to  bound 
the  survey  on  the  238-perch  line,  and  not  on  the 
river,  which  controlled  the  decision.  Instead  of 
impugning  the  general  doctrine,  the  case  sup- 

Sorts  it,  and  the  judge  remarked :  "We  are  pre- 
isposed  to  presume  the  existence  of  an  intent 
to  bound  surveys  on  navigable  waters  by  the 
stream,  not  only  on  account  of  the  supposed  ad- 
vantage arising  from  such  location,  but  because 
it  is  in  accordance  with  practice." 

There  are  other  reasons  to  support  the  conclu- 
sion, to  which  we  have  already  come,  that  the 
western  boundary  of  Pine  lots  4,  6,  and  6  is  the 
Lackawanna  river  *,  but  it  is  unnecessary  to  re- 
fer to  them. 

[9]  Whether  or  not  the  I/ackawanna  river  was 
a  call,  and  the  western  boundary  of  lots  numbers 
3,  4,  5,  and  6,  is  a  question  of  law  for  the  court, 
and  not  of  fact  for  the  determination  of  the 
jury.  "What  are  boundaries  is  a  matter  of  law 
for  the  court ;  where  they  are,  a  matter  of  fact 
for  the  determination  of  the  jury  under  proper 
instruction  from  the  court."  5  Cyc.  009.  "The 
meaning  of  a  deed — that  is,  what  it  covers — is  a 
question  of  law  for  the  court  J  what  the  bounda- 
ries of  a  given  piece  of  land  are  is  a  question 
of  construction  for  the  court  also;  where  they 
are  is  a  question  of  fact  for  the  jury."    4  Am. 

6  Eng.  Enc.  of  Law  (2d  Ed.)  809.    "Where  the 


boundary  lines  of  a  grant  are  fixed  bs  the  grant 
itself,  the  question  as  to  what  these  lines  are  is 
purely  one  of  law."  3  Enc.  of  Plead.  &  Prac 
676. 

As  the  Lackawanna  river  is  the  western 
boundary  of  Pine  lots  Nos.  3,  4,  6  and  6,  and 
as  the  land  in  dispute  is  located  within  them, 
the  jury  should  have  been  instructed  to  find  a 
verdict  for  the  defendant.  The  question  of  the 
location  of  this  boundary  having  been  submitted 
to  the  jury,  and  a  verdict  rendered  for  the 
plaintiff,  the  motion  for  judgment  non  obstante 
veredicto  should  now-  be  sustained. 

Verdict  for  plaintiff  for  the  land  described 
in  the  writ  Q^ie  court  sabsequently  altered 
Judgment  for  defendant  n.  o.  t. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

S.  B.  Price,  0.  B.  Price,  and  J.  H.  Price, 
all  of  Scraoton,  for  appellant  James  H. 
Torrey  and  John  P.  EeUy,  both  of  Scranton. 
for  appellee. 

PER  CURIAM.  Whether  the  Lackawanna 
river  was  a  call  of  senior  surreys  and  a 
boundary  line  of  the  land  in  dispute  was  sub- 
mitted to  the  Jury,  and  their  verdict  was  for 
the  plaintiff.  A  different  finding  would 
hare  established  conclusively  the  defendant's 
right,  and  have  entitled  it  to  Judgment  In  Its 
favor.  On  its  motion  for  Judgment  non  ob- 
stante veredicto,  the  court  properly  held  that 
the  question  was  one  of  construction.  What 
are  boundaries  is  a  matter  of  law  for  the 
court,  to  be  determined  by  construction  of 
the  deed  or  surrey;  where  they  are  is  a 
question  of  fact  for  tbe  jury. 

We  are  not  convinced  of  error  In  the  con- 
clusion reached  that  the  surveys  called  for 
the  river  as  a  boundary,  and  we  affirm  the 
Judgment  entered  In  the  common  pleas,  for 
tbe  reasons  stated  In  tbe  opinion  of  Judge 
Johnson,  specially  presiding  at  the  triaL 

STEINGUBST  r.  WHITE  et  al. 
(Supreme  Court  of  Pennsylrania.   July  1, 1914.> 

Masteb  and  Servant  (§  281*)  —  Injubt  to 
Servant— CoNTBiBUTOBY  Negligence. 
In  an  action  to  recover  for  the  deatli  of  an 

employe,  evidence  held  to  show  that  deceased 

was  guilty  of  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see-  Master  and 

Servant,  Cent  Dig.  §§  987-996;    Dec.  Dig.  f 

281.*] 

Appeal  from  Court  of  Common  Pleas; 
Philadelphia  County. 

Action  by  Amelia  Stelngnest  against 
Charles  O.  White  and  Christian  B.  White. 
From  Judgment  for  defendants  notwithstand- 
ing the  verdict  plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT, POTTER,  ELKIN,  and  MOSGHZIS- 
KER,  JJ. 

Victor  Frey  and  Augustus  Trask  Ashton, 
both  of  PMladelphia,  for  appellant  WllUam 
A.  Gray,  of  Philadelphia,  for  appellees. 


•For  other  cases  see  lam*  toplo  and  aecUoD  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kay-No.  fieries  *  Bep'r  ludexai 
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POTTER,  J.  The  plaintiff  brought  this 
action  in  trespass  to  recover  damages  for  the 
death  of  her  husband,  resulting,  as  alleged, 
from  the  negligence  of  the  defendants,  his 
employers.  On  August  2,  1909,  the  date  of 
the  accident,  Stelnguest  was  employed  by  the 
defendants  as  foreman  in  charge  of  a  gang 
of  bricklayers  and  laborers.  They  were  en- 
gaged in  erecting  the  brick  work  of  a  build- 
ing at  the  comer  of  Thirty-Fourth  and  Chest- 
nut streets  in  the  dty  of  Philadelphia.  To 
hoist  material  an  open  elevator  was  employ- 
ed. It  was  supported  by  a  cable,  which 
passed  through  an  eyebolt,  and  waa  then 
turned  back  upon  itself,  and  clamped  in  place 
by  means  of  two  iron  plates  secured  by  bolts. 
At  the  time  of  the  accident  Stelnguest,-  as 
foreman,  was  helping  to  get  the  materials 
ready  for  the  bricklayers.  A  loaded  wheel- 
barrow had  been  hoisted  to  the  third  floor, 
and  Stelnguest  attempted  to  take  it  off  the 
elevator,  but  found  that  it  was  a  little  below 
the  proper  point  He  called  to  the  engineer, 
"Up  a  little,"  and  the  engineer  raised  the 
elevator  platform  a  few  inches,  when  the 
cable  slipped  from  between  the  damps,  and 
the  elevator  dropped,  carrying  Stelnguest 
with  it.  He  had  been  standing  with  one  foot 
on  the  floor  of  the  building,  and  one  foot  on 
the  platform  of  the  elevator.  It  was  alleged 
that  the  cable  slipped  because  the  clamps 
were  improperly  fastened.  Upon  the  trial  in 
the  court  below,  the  jury  returned  a  verdict 
in  favor  of  plaintiff,  which  the  court  after- 
wards set  aside,  and  entered  Judgment  for 
the  defendants  non  obstante  veredicto,  upon 
the  ground  that  the  deceased  was  guilty  of 
contributory  negligence  in  standing  with  one 
foot  on  the  floor  and  the  other  on  the  eleva- 
tor, and  whOe  tn  that  position,  directing  the 
engineer  to  move  the  elevator.  It  appears 
£rom  the  testimony  of  the  engineer  that 
whenever  the  elevator  is  at  a  floor,  for  serv- 
ice, it  is  customary  to  throw  in  a  dog,  or 
rachet  upon  the  drum,  to  hold  the  elevator  in 
a  flxed  position.  This  had  not  been  done  at 
the  time  of  the  accident,  for  the  elevator 
was  not  yet  quite  at  the  right  place.  The 
testimony  also  shows  that  it  was  not  neces- 
sary for  Stelnguest  to  have  placed  his  foot 
up<Hi  the  elevator  at  all.  He  could  have 
taken  the  wheelbarrow  off,  by  taking  hold  of 
the  bandies,  keeping  his  feet  upon  the  floor 
of  the  building.  That  it  was  regarded  as 
dangerous  to  be  on  the  elevator  clearly  ap- 
pears from  the  testimony.  The  workmen 
were  Instructed  never  to  ride  upon  the  ele- 
vator. Stelnguest  was  instructed  not  to  per- 
mit any  one  to  do  so,  and  he  did  tell  others 
to  keep  off.  A  danger  signal  was  also  put 
up,  Vvhlch  read,  "Danger,  keep  off." 

There  is  other  testimony  which  points  with 
even  greater  directness  to  the  contributory 
negligence  of  Stelnguest.  It  was  shown  that 
he  was  the  foreman  of  the  Job,  and  as  such 
assisted  in  putting  up  the  elevator.    Occupy- 


ing this  position  of  authority  and  responsi- 
bility, he  more  than  any  one  else  was  bound, 
for  the  protecti<m  of  himself  and  his  fellow 
workmen,  to  see  that  the  cable  was  properly 
clamped  fast  to  the  top  of  the  elevator.  The 
fastening  of  the  clamps  was  merely  a  matter 
of  properly  screwing  up  the  nuts  upon  the 
bolts  passing  through  two  small  iron  plates, 
which  pressed  tightly  upon  the  cable.  Wheth- 
er or  not  they  were  properly  tightened  at 
flrst,  it  is  well  known  that  nuts  have  a  tend- 
ency to  become  loosened,  or  unscrewed,  and 
must  be  tightened  at  proper  intervals.  Clear- 
ly the  foreman  in  charge  had  the  responsi- 
bility of  doing  this,  or  of  seeing  that  it  was 
done.  The  evidence  shows  that  in  this  case 
Stelnguest  was  not  without  knowledge  of 
the  condlti<Hi  of  the  cable.  There  was  testi- 
mony that  at  least  he  bad  warning  which 
should  have  put  him  upon  bis  guard.  Two 
witnesses,  Taylor  and  Young,  testify  without 
contradiction  that  on  the  Saturday,  before 
the  accident,  which  biappened  early  Monday 
morning,  they  noticed  the  end  of  the  cable 
did  not  aeem  to  be  tight,  but  seemed  to  be 
slipping;  It  did  not  seem  to  them  to  be  right; 
it  seemed  to  be  loose,  and  they  each  spoke 
to  Stelnguest  about  it;  but  he  answered 
them,  rrhat  is  all  right,  go  ahead."  Had 
this  direct  warning  been  heeded  by  St^n- 
guest,  and  had  he  been  less  self-sufficient, 
the  accident  would  in  all  probability  have 
been  avoided.  His  lack  of  prudence  in  this 
respect  brought  a  most  regrettable  penalty 
upon  himself. 

Our  examination  of  all  the  testimony  has 
satisfied  us  that  in  entering  Judgment  for 
the  defendants  non  obstante  veredicto  the 
court  below  properly  discharged  a  plain  duty. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  is  affirmed. 

■="=■  (MS  Pa.  606) 

COMMONWEALTH  v.  CONSOLIDATED 
DEESSED  BEEF  CO.. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Licenses    (§    15*)— Mbbcawtilb   Liceitbi! 
Tax— "Deai-eb." 

A  purchaser  of  material  for  resale  Is  a 
"dealer'*^  within  the  act  of  May  2,  1899  (P.  L. 
194),  providing  for  the  imposition  of  a  mercan- 
tile license  tax  upon  dealers  in  goods,  wares, 
and  merchandise. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  30-35;    Dec.  Dig.  S  15.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dealer.] 

2.  Licenses  (i  15*)  —  Mebcantilb  License 
Tax— "Wholesaus  Vendob." 

A  person,  ensaged  in  the  business  of  pur- 
chasing cattle,  slaughtering  them,  and  selling 
the  beef  and  other  products  from  the  slaagh- 
tcred  animals  to  dealers,  was  a  "wholesale  ven- 
dor" of  merchandise,  within  the  act  of  May  2, 
1809  (P.  L.  1S4),  wliich  imposes  a  mercantile 
license  tax  on  wholesale  vendors. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  30-35;   Dec.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Wholesale  Dealer.] 


*For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Die  4k  Am.  Dig.  Ker-No.  Series  ft  Rep'r  Indexes 
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81  ATLANTIC  REPOETEB 


(Ptu 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Commonwealth  against  the 
Consolidated  Dressed  Beef  Company.  From 
Judgment  for  plalntUf  on  case  stated  to  de- 
termine defendant's  UabUlty  to  pay  mercan- 
tile license  tax,  defendant  appeals.    Affirmed. 

See,  also,  242  Pa.  163,  88  Ati.  975. 

Appeal  from  assessment  of  the  board  of 
mercantile  appraisers  for  the  county  of  Phil- 
adelphia. From  the  record  it  appeared  that 
case  was  heard  In  the  court  below  on  a  case 
stated,  which  was  as  follows: 

"1.  It  is  hereby  agreed  by  the  parties  to  the 
above  proceeding  that  the  following  case  t>e 
stated  for  the  judgment  of  the  court: 

"2.  The  Consolidated  Dressed  Beef  Company 
is  a  corporation  of  Pennsylvania,  organized  for 
the  purpose,  and  engaged  exclusively,  in  the  city 
of  Philadelphia,  in  the  business  of  the  purchase 
of  cattle,  the  slaughtering  of  the  same  and  the 
sale  of  the  t>eef  and  other  products  obtained 
from  the  animals  slaughtered.  The  cattle  are 
slaughtered  and  dressed  by  the  defendant  at  the 
abattoir  in  the  West  Pfiiladelphia  stockyards. 
All  sales  made  by  the  defendant  are  sales  of 
the  beef  and  other  products  of  the  cattle  slaugh- 
tered by  the  defendant.  Ail  sales  made  by  the 
defendant  are  made  at  the  place  where  the  de- 
fendant slaughters  the  cattle.  The  defendant 
does  not  keep  a  store  or  warehouse  for  the  pur- 
pose of  vending  and  disposing  of  any  goods, 
wares,  or  merchandise.  All  sales  made  by  the 
defendant  are  made  only  to  dealers  in  or  ven- 
dors of  beef  or  other  products  obtained  from  the 
animals  slaughtered.  The  sales  of  the  defend- 
ant during  the  year  1013  amounted  to  $4,334,- 
500.  The  board  of  mercantile  appraisers  for 
the  county  of  Philadelphia  assessed  against  the 
defendant,  as  a  wholesale  vendor  for  the  year 
1913,  a  mercantile  license  tax  of  $2,167.45,  from 
which  assessment  the  defendant  appealed  to  the 
said  board  on  May  8,  1913,  the  day  assigned 
by  the  Iraard  to  hear  the  appeal.  The  appeal 
was  dismissed  by  the  said  board  and  the  defend- 
ant on  May  9,  1913,  appealed  to  this  court. 

"3.  If,  under  the  above  facts^  the  defendant 
is  liable  to  the  said  mercantile  hcense  tax,  judg- 
ment shall  be  entered  for  the  commonwealth  of 
Pennsylvania  for  $2,167.45;  otherwise  Judg- 
ment shall  be  entered  for  the  defendant. 

"4.  Each  party  shall  have  the  right  to  appeal 
from  the  judgment  entered  by  the  court." 

The  court  entered  Judgment  for  the  plain- 
tiff for  $2,167.45.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  33. 

Theodore  F.  Jenkins,  of  Philadelphia,  for 
appellant  John  T.  Muiphy,  of  Philadelphia, 
for  the  Commonwealth. 


POTTER,  J.  This  Is  an  appeal  from  the 
assessment  of  a  mercantile  license  tax.  From 
the  facts  as  set  forth  in  the  case  stated  for 
the  decision  of  the  court  below,  it  appears 
that  the  defendant  is  engaged  In  the  business 
of  purchasing  cattle,  slaughtering  them,  and 
selling  the  beef  and  other  products  obtained 
from  the  slaughtered  animals.  The  sales  are 
made  only  to  dealers  in  and  vendors  of  the 
beef  and  other  products.  The  court  below 
held  that  under  the  facts  as  stated,  the  de- 
fendant was  properly  assessed  for  a  mercan- 
tile license  tax,  and  is  liable  for  the  pay- 
ment thereof,  and  Judgment  was  therefore 
entered  against  it  accordingly. 

[1 , 2]  From  our  review  of  the  record,  we 
are  unable  to  see  how  the  court  below  could 
have  reached  any  other  conclusion  than  that 
defendant  Is  a  dealer  In  and  vendor  of  goods 
and  merchandise.  It  buys  cattle,  which  are 
for  it  the  raw  material,  and  it  converts  that 
material  Into  forms  and  sizes  suitable  for  the 
market  which  it  supplies,  and  it  then  sells 
the  material,  as  merchandise,  to  others  who 
vend  and  deal  at  retail  In  the  same  products. 
It  buys  material,  to  sell  again,  and  therefore 
comes  within  the  proper  definition  of  a  "deal- 
er," as  the  term  is  used  in  the  act  of  May  2, 
1899  (P.  L.  184),  under  which  the  mercantUe 
license  tax  is  imposed.  It  subjects  the  mate- 
rial which  it  buys  to  certain  manipulations, 
but  those  are  not  such  as  to  properly  consti- 
tute It  a  manufacturing  corporation.  Tbls 
was  decided  In  the  case  of  Com.  y.  Consoli- 
dated Dressed  Beef  Co.,  242  Pa.  163,  88  AtL 
975.  Nor  does  the  defendant  make  sale  of 
that  whldi  it  raises  upon  its  own  premises, 
as  in  the  case  of  a  farmer  who  sells  his  own 
cattle,  raised  upon  his  farm.  The  defendant 
carries  on  a  business  properly  termed  as 
merchandising,  and  a  large  one  at  that  It 
would  be  difDcult  to  find  a  better  example 
of  a  dealer  or  vendor  of  merchandise,  upon 
a  large  scale.  Defendant  buys  for  the  sole 
purpose  of  selling  again  that  which  it  has 
purchased.  We  think  the  learned  court  be- 
low was  clearly  right  In  holding  that  the  de- 
fendant company  was  liable  to  assessment  as 
a  wholesale  vendor  of  merchandise,  and  Judg- 
ment was  therefore  properly  entered  against 
the  defendant,  upon  the  case  stated. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


Digitized  by 


Google 


Vtf4 


UBMORAKDUM  DECISIONS 


1067 


MEMORANDUM  DECISIONS 


BICKNELIi  T.  MORSB  et  aL  (Sapreme 
Judicial  Court  of  Maine.  Oct  6, 1914.)  Excep- 
tions and  Motion  from  Supreme  Judicial  Court, 
Knox  County,  at  Law.  Action  by  Charlea  E. 
Bicknell  against  James  A.  Morse  and  others. 
On  exceptions  and  motion  by  defendants.  Over- 
ruled. Argued  before  SAVAGE,  C.  J.,  and 
BIRD.  HALEY,  HANSON,  and  PHILBKOOK, 
JJ.  M.  A.  Jolinson,  of  Bockland,  for  plaintiff. 
B:euel  Bobinsou,  of  Camden,  for  defendants. 

PER  CURIAM.  This  case  comes  before  us 
on  exceptions  and  motion  by  the  defendant. 
We  have  examined  tlie  bill  of  exceptions  and  the 
arguments  of  counsel,  and  can  perceive  no  er- 
ror on  the  part  of  the  presiding  justice  in  giving 
the  instructions  concerning  which  the  defend- 
ant complains.  We  have  also  examined  the 
testimony  upon  which  the  jury,  in  the  light  of 
the  inst^uctions  ^iven^  rendered  the  verdict 
That  verdict  was  justifiable,  and  we  cannot  set 
it  aside.     Exceptions  and  motion  overruled. 


HOOAN  V.  GREAT  NORTHERN  PAPER 
CO.  (Supreme  Judicial  Court  of  Maine.  Sept. 
29,  1914.)  Action  by  Vinton  A.  Hogan  against 
the  Great  Northern  Paper  Company.  On  mo- 
tion for  a  new  trial.  Granted.  Argued  be- 
fore SAVAGE,  C.  J.,  and  CORNISH.  BIRD. 
HALEY,  HANSON,  and  PHILRROOK,  JJ. 
W.  H.  Judkins,  of  Lewiston,  for  plaintiff.  New- 
ell &  Skelton,  of  Lewiston,  for  defendant 

PER  CURIAM.  We  have  examined  the  en- 
tire evidence  in  this  case  with  great  care  and 
are  unable  to  discover  sufficient  testimony  to 
warrant  a  finding  that  the  defendant  was  neg- 
ligent in  the  performance  or  nonperformance 
of  any  duty  which  it  owed  the  plaintiff.  The 
Jury  mast  have  been  influenced  by  sympathy  or 
misconceived  the  force  and  application  of  the 
evidence.  It  is  the  opinion  of  this  court  that 
the  verdict  was  manifestly  wrong.  Motion  for 
new  trial  sustained. 


WOODROW  V.  FITZ  BROS.  CO.  (Supreme 
Judicial  Court  of  Maine.  Aug.  28,  1914.) 
On  Motion  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law.  Action  by  John 
C.  Woodrow  against  the  Fitz  Bros.  Company. 
On  motion  for  new  trial.  Motion  overruled. 
Cakes,  Pulsifer  &  Ludden,  of  Auburn,  for  plain- 
tiff. John  A.  Morrill,  of  Auburn,  for  defend- 
ant 

PER  CURIAM.  No  exceptions  to  the  admis- 
sion or  exclusion  of  evidence  or  to  any  part 
of  the  charge  of  the  presiding  justice  are  pre- 
sented, and  the  parties  do  not  disagree  as  to  the 
principles  of  law  which  obtain  in  the  case.  The 
verdict  rests  upon  questions  of  pure  fact,  and  of 
such  a  nature  as  to  be  peculiarly  within  the 
province  of  the  jury  to  finally  decide.  We  dis- 
cover no  error  in  the  result  reached  by  that 
branch  of  the  court    Motion  overruled. 


MARSHALL  v.  MARSHALL.  (Court  of 
Appeals  of  Maryland.  Feb.  6,  1914.)  Appeal 
from  Circuit  Court  of  Baltimore  City.  Action 
by  Thomas  W.  Marshall  against  Laura  Mar- 
rtall  for  divorce.  Judgment  for  defendant,  and 
plaiotiS  appeals.  Reversed.  Argued  before 
BOYD,  0.  J.,  and  BRISCOE,  BURKE,  THOM- 
AS, PATTISON,  URNEB,  STOCKBRIDGE. 
snd  CONSTABLE,   JJ.     WilUam  Colton,  of 


Baltimore,  for  appellant     Winiam  A.  Wheat- 
ley,  of   Baltimore,   for   appellee. 

STOCKBRIDGE,  J.,  delivered  the  opinion  of 

the  court 


OUTLAW  y.  OUTLAW.  (Conrt  of  Appeals 
of  Maryland.  Feb.  13,  1914.)  Appeal  from  Cir- 
cuit Court,  Baltimore  County.  Bill  by  Laur» 
P.  Outlaw  against  Charles  W.  Outlaw  for  ali- 
mony and  custody  of  infant  child.  From  an 
order  modifying  an  order  dismissing  the  bill 
without  prejudice,  and  from  an  order  declaring 
plaintiff  in  contempt  for  failing  to  produce  the 
child  in  conrt  as  ordered,  and  from  orders  as 
to  alimony,  plaintiff  appeals.  Certain  orders 
modified,  and  others  reversed,  and  cause  re- 
manded. Argued  before  BOYD,  O.  J.,  and 
BRISCOE,  THOMAS,  PATTISON.  URNEB, 
STOCKBRIDGE.  and  CONSTABLE.  JJ.  E. 
Allan  iSaueiwein,  Jr.,  and  Joseph  C.  France,  both 
of  Baltimore  (Victor  I.  Ck>ok,  of  BaHimore,  on 
the  brief),  for  appellant  S.  S.  Field,  of  Balti- 
more, for  appellee. 

PATTISON,  J.,  delivered  the  opinion  of  the 
court 

(83  N.  J.  Bq.  840) 
BERDAN  ▼.  PASSAIC  VALLEY  SEWER- 
AGE COMMISSION.  (No.  125.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  18, 
1914.)  Appeal  from  Court  of  Chancery.  Bill 
by  William  Berdan  against  the  Passaic  Valley 
Sewerage  Commission.  From  an  order  denying 
motion  for  preliminary  injunction  (88  Atl.  202), 
complainant  appeals.  Affirmed.  Warren  Dix- 
on, of  Jersey  City,  for  appellant.  Riker  & 
Riker,  of  Newark,  for  respondent 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Backes. 


(85  N.  J.  L.  387) 

BLANZ  v.  ERIE  R.  CO.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Oct  17,  1913.) 
Appeal  from  Supreme  Court.  Action  by  Len- 
nia  Blanz  against  the  Erie  Railroad  (Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Af&rmed  on  the  opinion  of  the  Supreme  Court, 
reported  in  84  N.  J.  Law,  35,  85  Atl.  1030. 
Collins  &  Corbin,  of  Jersey  City,  for  appellant 
John  A.  Bernhard,  of  Newark,  for  respondent 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  Supreme  Court  by  Mr. 
Justice  Swayze. 

==         (83  N.  J.  Bd.  347) 

BLOHM  V.  HANNA  et  ni.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Aug.  24, 
1914.)  Appeal  from  Court  of  Chancery.  Suit 
by  Charles  H.  Blohm  against  John  M.  Hanna 
and  wife  to  foreclose  a  mortgage.  From  a  de- 
cree of  the  Court  of  Chancery  (88  Atl.  622)  for 
complainant,  defendants  appeal.  Affirmed.  J. 
Emil  Walscheid,  of  Union,  for  appellants.  Mc- 
Dermott  &  Enright,  of  Jersey  City,  for  respond- 
ent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  conrt  below  by  Vice  Chan- 
cellor Lewis. 

BERGEN,  MINTURN,  VREDBNBUBGH. 
and  WHITE,  JJ.,  dissent 
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(85  N.  J.  L.  726) 

BOWLBY  T.  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  MORRIS  COUNTY.  (Court 
ot  £ttOTa  and  Appeals  of  New  Jersey.  March 
Ir,  1914.)  Appeal  from  Supreme  Court. 
Cbarles  W.  Bowlby  was  removed  from  the  of- 
fice of  County  Superintendent  of  Weights  and 
Measures  by  a  resolution  of  the  Board  of  Chos- 
en Freeholders  of  the  County  of  Morris.  From 
a  Judgment  of  the  Supreme  Court  (83  N.  J. 
Law,  346,  85  Atl.  229)  on  certiorari,  affirming 
th«  resolution,  he  appeals.  Affirmed.  Wilbur 
A.  Heisley,  of  Newark,  for  appellant.  George 
©.  Runyon,  of  Morristown,  for  respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Trenchard  in  the  Supreme  Court 

(86  «.  J.  L.  680)  ■ 

DELAWARE  RIVER  TRANSP.  CO  v.  IN- 
HABITANTS OF  CITY  OF  TRENTON. 
(No.  70.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  July  10,  1914.)  Appeal  from  Su- 
preme C!ourt.  Proceeding  by  the  Inhabitants  of 
the  City  of  Trenton  a^inst  the  Delaware  Riv- 
er Transportation  Company.  The  proceedings 
were  affirmed  by  the  Supreme  Court  on  ccrtt- 
orari  (00  AtL  6),  and  the  Transportation  Compa- 
ny appeals.  Affirmed.  Peter  Backea,  of  Trenton, 
and  Gilbert  CJoUins,  of  Jersey  City,  for  appellant 
Charles  E.  Bird,  of  Trenton,  for  respondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jnstiee 
Parlcer  in  the   Supreme  Court 

m  N.  J.  L.  fit)  ■■' 

DELAWARE  RIVER  TRANSP.  (30.  t,  IN- 
HABITANTS OF  CITY  OF  TRENTON. 
(No.  71.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  July  10,  1914.)  Appeal  from  Su- 
preme Court  Proceeding  by  the  InhabiUnta  of 
the  City  of  Trenton  against  the  Delaware  Riv- 
er Transportation  Company.  The  proceedings 
were  affirmed  by  the  Supreme  Court  on  certio- 
rari (90  Ad.  731),  and  the  TransportaUon  Com- 
«any  appeals.  .,  Affirmed.  Peter  Backes,  of 
'renton,  and  Gilbert  Collins,  of  Jersey  City,  for 
appellant  Charles  E.  Bird,  of  Trenton,  for  re- 
spondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Treuchard  in  the  Supreme  Court 


DELAWARE  RIVER  TRANSP.  CO.  v.  IN- 
HABITANTS  OF  CITY  OF  TRENTON. 
(No.  72.).  Court  of  Errors  and  Appeals  of  New 
Jersey.  July  10,  1914.)  Appeal  from  Supreme 
Court  Proceeding  by  the  Inhabitants  of  the 
City  of  Trenton  against  the  Delaware  River 
Transportation  Company.  The  proceedings 
were  affirmed  by  the  Supreme  Court  on  certi- 
orari (00  Atl.  731),  and  the  Transportation 
Company  appeals.  Affirmed.  Peter  Backes,  of 
Trenton,  and  Gilbert  (joUins,  of  Jersey  City,  for 
appellant  (Charles  E,  Bird,  of  Trenton,  for  re- 
spondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Ttenchard  in  the  Supreme  Court 

(86  N.  J.  L.  8B6)  ' 

FEIGHAN   v.   SOBERS   et   aL      (No.   82.) 

g'ourt  of  Errors  and  Appeals  of  New  Jersey, 
ay  8,  1914.)  Appeal  from  Supreme  Court. 
Action  by  Annie  Tm  Feighan  against  Jacob  So- 
bers and  another.  There  was  a  judgment  for 
plaintiff.  Defendant  named  having  died,  his 
executor  obtained  a  rule  to  show  cause  why  the 
Judgment  should  not  be  set  aside.  From  a  rule 
absolute  to  the  end  that  the  judgment  should  be 
■et  aside   (87  Atl.  636),  plaintiff  appeals.    Af- 


firmed.    H.  H.  Voorhees,  of  Camden,  for  ap- 
pellant.    U.  G.  Styron  and  John  F.  X.  Riea, 

both   of  Atlantic  CSty,   for  respondents. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Voorhees  in  the  Supreme  Court 

-  .         (86  N.  J.  L.  384) 

GLAZER  v.  BOROUGH  OF  FLEMING- 
TON.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Oct  16,  1913.)  Error  to  Supreme 
Court  Proceeding  between  Marcus  L.  Glazer 
and  the  Borough  of  Flemington.  From  a  judg- 
njent  of  the  Supreme  Court  affirming  a  judg- 
ment for  the  borough,  Glazer  brings  error.  Af- 
firmed. WiUlam  C.  Gebhardt  of  Jersey  City, 
for  plaintiff  in  error.  George  H.  Large,  of 
Flemington,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  (Board  of  Education  of  Flemington  v. 
State  Board,  81  N.  J.  Law,  212,  81  Atl.  163). 
filed  in  the  Supreme  (>>urt  by  Mr.  Justice 
Swayze. 

''™°°™°'  (83  N.  J.  Kq.  M2) 

GOERZ  v.  GOERZ.  (No.  24.)  (OqurtofEN 
rors  and  Appeals  of  New  Jersey.  May  4, 1914.) 
Appeal  from  Court  of  Chancery.  Action  be- 
tween Edward  V.  Goers  and  MathUda  Goen. 
From  a  Judgment  in  favor  of  the  latter,  the 
former  appeals.  Affirmed.  McDermott  ft  En- 
right  of  Jersey  City,  for  appellant  Weller  & 
Lichtenstein,  of  Hoboken,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Advisory 
Master  Hartshome.i 

"^"^  (86  N.  J.  L.  884) 

GONZALES  T,  MAYOR  AND  COUNCIL 
OF  CITY  OF  HOBOKEN  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jeney.  Nov.  17, 
1913.)  Appeal  from  Supreme  Court  Certi- 
orari by  George  Gonzales  against  the  Mayor 
and  Council  of  the  City  of  Hoboken  and  others 
to  review  a  resolution  passed  by  the  council  des- 
upnating  an  official  newspaper  for  the  city. 
From  a  judgment  dismissing  the  writ  prosecu- 
tor appeals.  Reversed.  Merritt  Lane,  of  Jer. 
sey  CMty,  for  appellant  John  J.  FaEon,  of 
Hoboken,  for  respondents. 

PER  CURIAM.  The  questions  raised  in  thia 
case  are  precisely  the  same  as  those  existing 
in  the  case  of  Fagan  v.  Hoboken,  84  N.  J. 
Law,  226,  86  Atl.  1025,  and  the  judgment  of 
the  Supreme  Court  entered  in  this  case  will  be 
reversed,  and  the  proceedings  and  resolutions 
under  review  set  aside,  for  the  reasons  giTea 
in  that  case. 

'==='  (s  N.  J.  Bq.  S43> 

GRAND  COURT,  FORESTERS  OF  AMEK- 
ICA,  V.  COURT  CAVOUR,  NO.  133,  FOR- 
ESTERS OP  AMERICA,  et  al.  (l4o.  31.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  4,  1914^)  Appeal  from  Court  of  CJhancery. 
Bill  by  the  Grand  Court  Foresters  of  America, 
State  of  New  Jersey,  against  Court  Cavonr,  No. 
133,  Foresters  of  America,  and  others.  From  a 
decree  dismissing  the  bill  (88  AtL  191),  plaintiff 
appeals.    Affirmed.  Philip  J.  Schotland,  ot 

Newark,  for  appellant  Anthony  B.  FlnelU, 
of  Newark,  for  respondents. 

PER  CURIAM.  The  decree  i«)pealed  trom 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Stevens. 


ORUPELLI  ▼.  ROSEN.  (No.  46.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  16i 
1914.)     Appeal   from  Supreme  Court     Action 
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by  Bney  GnipelU  against  7acob  Rosen.  From 
Ajadpnent  ot  the  Supreme  Court  (91  AtL  1071), 
affirming  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed.  Charles  A.  Bathbun,  of  Mor- 
ristown,  for  appellant  Willard  W.  Cutler,  of 
Morristown,  for  respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  per  curiam  in 
the  Sujneme  Court 


(8»  N.  J.  Bq.  *M)        ■• 

HEATH  t.  MADDOCK.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  17,  191S.) 
Appeal  from  Prerogative  Court.  Suit  by  Car- 
lotta  Heath  against  Frederick  R.  Maddock  for 
revocation  of  letters  of  guardianship.  From  a 
decree  of  the  Prerogative  Court,  reversing  a 
judgment  for  petitioner  (81  N.  J.  Eq.  470,  86 
Atl.  045),  petitioner  appeals.  Affirmed.  Ed- 
ward A.  &  William  T.  Day,  of  Newark,  for  ap- 
pellant Lum,  Tamblyn  &  Colyer,  of  Newark, 
lor  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
(pinion  filed  in  the  court  below  by  the  ordinary. 

(8S  N.  J.  U  887)  ===• 

HEYMAN  ▼.  STOPPER.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  May  8,  1914.) 
Appeal  from  Supreme  Court.  Action  by  Simon 
Heyman  against  Charles  Stopper.  From  a 
judgment  (88  Atl.  946),  reversing  a  judgment 
for  plaintiff,  he  appeals.  Affirmed.  Jacob  L. 
Newman,  of  Newark,  for  appellant  Hugo 
Woemer,  of  Newark,  for  respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Voorbeea  in  the  Supreme  Court 


(8S  N.  J.  Bq.  3M) 


HOLCOMBE  et  al.  v.  TRENTON  WHITE 
CITY  CO.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Oct  16,  1913.)  Appeal  from 
Court  of  Chancery.  Bill  by  Alfred  Gf.  Holcombe 
and  others  against  the  Trenton  White  City 
Company.  From  a  decree  of  the  Court  of 
Chancery,  on  the  application  of  (Tharles  J. 
Fury,  receiver  of  defendant  for  assessments  on 
capital  stock  of  defendant  (60  N.  J.  Eq.  122,  82 
AtL  618),  appeals  are  taken,  one  by  John  S, 
Bronghton,  and  the  other  by  said  Fury.  Af- 
firmed. John  M.  Dickinson,  of  Trenton,  and 
Gilbert  Collins,  of  Jersey  City,  for  Broughton. 
Peter  Backes,  of  Trenton,  for  Fury. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chancel- 
lor Walker. 


HYAMS  V.  OLD  DOMINION  COPPER 
MINING  &  SMELTING  CO.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  June  18,  1914.) 
Appeal  from'  Court  of  Chancery.  Suit  by  God- 
frey M.  Hyams  against  the  Old  Dominion  Copper 
Mining  &  Smelting  Company.  From  a  decree 
for  defendant  on  condition  (89  AtL  37),  com- 
plainant appeals.  Affirmed.  Edward  M.  Colie, 
of  Newark,  for  appellant.  Collina  &  Corbin,  of 
Jersey  City,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
wiU  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chancel- 
lor HoweU. 

(82  N.  J.  Eq.  »71) 

In  re  LERCHE'S  WILL.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  17,  1913.) 
Appeal  from  Prerogative  Court    Petition  for  the 

Srobate  of  the  alleged  last  will  of  Elise  Lerche, 
eceased.  On  appeal  from  a  decree  of  the  pre- 
rogative court,  affirming  a  decree  of  the  Hud- 
son county  orphans'  court  admitting  the  will 


to  probate  on  the  opinion  of  the  Judge  of  the 
orphans'  court  Affirmed.  The  opinion  of  the 
orphans'  court  is  as  follows:  "In  this  matter  the 
court  has  examined  all  the  testimony  and  the 
briefs  of  counsel,  the  testimony  consisting  of 
some  1200  pages,  and  the  briefs  almost  as  vo- 
luminous. The  court  has  given  careful  consider- 
ation to  this  case,  running  over  a  period  of  sev- 
eral months,  and  it  has  come  to  the  following 
conclusions;  First,  that  the  will  was  executed 
in  dne  form  of  law.  The  execution  had  in- 
cident to  it  all  the  requisites  of  our  statute. 
In  fact,  I  may  say  that  there  was  no  serious 
contention  made  in  the  course  of  the  contest  that 
this  was  not  so.  Secondly,  I  find  that  there  is 
absolutely  no  evidence  of  undue  influence  of  any 
sort,  kind  or  character  in  the  case.  There  is  no 
testimony  on  the  part  of  any  of  the  witnesses 
In  the  case  that  would  indicate  that  the  par- 
ties who  were  responsible,  either  directly  or  in- 
directly, for  the  drawing  of  this  will,  exercised 
any  improper  or  undue  influence  upon  the  testa- 
trix. The  will  was  the  product,  undoubtedly, 
under  the  evidence,  of  her  own  mmd.  The  only 
question  that  required  any  serious  consideration 
by  the  court  was  the  proposition  that  the  tes- 
tatrix was  not  of  such  mentality  as  the  law  re- 
quires in  the  making  of  a  wilL  The  court  will 
find,  as  a  matter  of  fact,  that  at  the  time  of  the 
making  of  this  will  the  testatrix,  Elise  Lerche, 
was  of  sound  and  disposing  mind  and  memory, 
and  was  in  such  mental  condition  lliat  she  was 
thoroughly  and  completely  competent  to  make  a 
will,  applying  the  le^al  principles  recognized  in 
this  state  to  such  a  situation.  The  court,  there- 
fore, has  determined  that  the  will  was  the  valid 
will  of  Elise  Lerche  and  is  entitled  to  probate  as 
such.  The  court  briefly  states  its  findings  in 
the  matter  as  the  result  of  an  analysis  of  all 
the  testimony  and  a  consideration  of  all  the  ar- 
guments advanced.  If  counsel  desire,  the  court 
will  express  its  opinion  more  at  length.  The 
necessity  of  this,  however,  does  not  seem  at  pres- 
ent apparent,  as  the  issues  involved  are  really 
issues  of  fact  A  copy  of  this  memorandum  may 
be  forwarded  to  all  counsel  who  appeared  in 
the  case.  The  court  will  hear  counsel  on 
Wednesday  morning  of  next  week  in  the  mat- 
ter of  counsel  fees  and  allowances."  Weller 
&  Lichtenstein  and  Frederick  K.  Hopkins,  all 
of  Hoboken,  and  Sommer,  Colby  &  Whiting,  of 
Newark,  for  appellants.  John  J.  Fallon,  of  Ho- 
boken, Lindabury,  Depue  &  Faulks,  of  Newark, 
Condict  Condict  &  Boardman  and  Robert  S. 
Hudspeth,  all  of  Jersey  City,  Daniel  H.  Apple- 
gate,  of  Red  Bank,  and  Charles  D.  Thompson, 
of  Jersey  City,  for  appellees. 

PER  CURIAM.     The  decree  of  the  preroga- . 
tive  court  appealed  from  will  be  affirmed,  for 
the  reason   stated  in  the  opinion  filed  in   the 
Hudson  county  orphans'  court  by  Judge  Carey. 

VREDENBURGH,  J.,  dissents. 

===  att  N.  J.  Eq.  367) 


McGRATH  ▼.  NORCROSS.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  17, 
1913.)  Appeal  from  Court  of  Chancery.  Suit 
by  Anna  R.  McGrath  against  William  F.  Nor- 
croBS  to  quiet  title.  An  issue  at  law  was  framed 
and  tried  in  the  Supreme  Court,  and  a  verdict 
rendered  for  defendant,  and  from  an  order  of 
the  Vice  Chancellor  granting  complainant  a  new 
trial  (78  N.  J.  Eq.  120,  79  Atl.  85),  defendant 
appeals.  Affirmed  on  the  opinion  of  the  Vice 
Cnancellor.  Thomas  E.  French,  of  Camden,  for 
appellant  Collins  &  Corbin,  of  Jersey  City,  for 
respondent 

PER  CURIAM.  The  order  appealed  from  will 
be  affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  court  below  by  Vice  Cliancellor 
Leamlng. 

(86  N.  J.  I*  37J) 

MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY  V.  MONTVILLE  TP.  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.    Nov.  17* 
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1913.)  Appeal  from  Supreme  Court.  Certiora- 
ri by  the  Mayor  and  Aldermen  of  Jersey  City 
against  the  lownsliip  of  MontviUe  and  others 
to  review  a  tax  assessment.  From  a  judgment 
affirming  the  assessment  (S4  N.  J.  Law,  43,  85 
Atl.  SSS),  prosecutor  appeals.  Affirmed  on  the 
opinion  of  the  Supreme  Court  James  J.  Mur- 
nhy,  of  Jersey  City,  for  appellant.  Philip  H. 
I'an  Duyne,  of  Newark,  for  respondents. 
PER  CUKIAM.  The  judgment  under  reTiew 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  delivered  in  the  court  below  by  Mr.  Jus- 
tice Swayze. 

(86  N.  J.  U  7W)         ==» 

MELICK  T.  METROPOLITAN  LIFE  INS. 
CO.  (Court  of  Errors  and  Appeals  of  New  Jer- 
sey. March  16,  1914.)  Appeal  from  Supreme 
Court  Action  by  Annie  Melick  against  the 
Metropolitan  Life  Insurance  Company.  From 
a  jadgmpnt  of  the  Supreme  Court  (84  N.  J. 
Law,  437,  87  Atl.  75),  reversing  a  judgment 
for  plaintiff,  plaintiff  appeals.  Affirmed.  Mc- 
Carter  &  English,  of  Newark,  for  appellant 
Samuel  Press,  of  Newark,  for  respondent. 

PER  CURIAM.  The  judsment  under  review 
herein  should  be  affirmed,  tor  the  roasons  ex- 
pressed In  the  opinion  delivered  by  Mr.  Justice 
Garrison  In  the  Supreme  Court 

GUMMERE,  O.  J.,  and  PARKER  and  HEP- 
PENHEIMER,  JJ.,  dissent 


NIXON  T.  NIXON.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  June  26,  1913.)  Appeal 
from  Supreme  Court.  Action  by  Lizzie  A.  Nix- 
on against  Joast  Nixon.  From  a  judgment  of 
the  Supreme  Court,  denying  the  rule  to  show 
cause  why  a  verdict  for  defendant  should  not  be 
set  aside,  plaintiff  appeals.  Rule  to  show  cause 
made  absolute,  and  judgment  reversed.  See, 
also,  87  Atl.  454.  Edward  C.  Waddington,  of 
Woodstown,  for  appellant  John  Boyd  Avis,  of 
Woodbury,  and  Isaac  O.  Acton,  of  Salem,  for 
respondent. 

PER  CURIAM.  After  a  careful  examination 
and  consideration  of  all  of  the  evidence  submit- 
ted to  the  jury  in  this  case,  we  feel  satisfied 
that  its  verdict  is  not  supported  by  a  prepon- 
derance of  that  evidence,  but,  on  the  contrary, 
is  opposed  to  it  For  this  reason  the  rule  to 
show  cause  must  be  made  absolute. 

(83  N.  J.  Bq.  848)  == 

NORCROSS  ▼.  NORCROSS.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Aug.  24, 
■  1914.)  Apppfll  from  Court  of  Chancery.  Suit 
b.v  Charles  W.  Norcross  against  Marian  Pearl 
Noroross  for  divorce.  From  an  adverse  decree 
of  the  Court  of  Chancery  fOl  Atl.  733),  peti- 
tioner appeals.  Affirmed.  Francis  V.  Dobbins, 
of  RahwBy.  for  appellant. 

PER  CITRIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Backes. 

(82  N.  J.  Eki.  647) 

PITELAN  et  al.  v.  PHELAN  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  Mnrch 
16,  1914.)  Appeal  from  Prerogative  Court 
Application  by  Sarah  M.  Phelan  nnd  others  for 
the  probate  of  the  alleged  will  of  Cornelius  Phe- 
lan, deceased.  From  an  order  of  the  Preroga- 
tive Court  (82  N.  .T.  Eq.  316,  87  Atl.  62,')).  re- 
versine  an  order  denvine  probate  and  ndmittine 
the  will  to  probate.  Mnrearet  M.  E.  Phelan  nnd 
others  appeal.  Affirmed.  William  B.  Gourley 
and  Albert  Comstork.  both  of  Pnterson,  for  ap- 
pellants. Peter  Backes,  of  Trenton,  for  re- 
spondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  the  ordinary. 


GUMMEBE.  O,  -J.,  and  SWATZB,  PAR- 
KER, BOGERT,  and  VRBDENBURGIh,  JJ., 
dissent 

"°°°'™°°  (8j  N.  J.'eq.  S45) 

PHILLIPS  V.  PHILLIPS.  (No.  16.)  «3ourt 
of  Errors  and 'Appeals  of  New  Jersey.  May  4. 
1914J  Appeal  from  Court  of  Chancery.  Bill 
by  Henry  D.  Phillips  against  Jennie  P.  Phil- 
lips. From  a  decree  dismissing  the  bill  (80 
Atl.  949),  complainant  appeals.  Affirmed.  Scott 
Scammell,  of  Trenton,  for  appellant.  Linton 
Satterthwait,  of  Trenton,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Backes. 

°^'°^°^°°"  (S  N.  J.  Eq.  en) 
POTTER  V.  NIXON  et  al.  (Onrt  of  Errors 
and  Appeals  of  New  Jersey.  March  16,  1914.) 
Appeal  from  Court  of  Chancery.  Bill  by  Da- 
vid Potter,  trustee,  against  Mary  Alice  Nixon, 
administratrix,  and  another,  for  construction  of 
the  will  of  James  B.  Potter,  deceased.  From 
the  decree  of  the  Court  of  Chancery  (81  N.  J. 
Eq.  338,  86  Atl.  444),  complainant  appeals.  Af- 
firmed. Hampton  &  Fithian,  of  Brideeton,  for 
appellant.  Walter  H.  Bacon,  of  Bridpetnn.  for 
respondent  Nixon.  John  B.  R.  Nixon,  of  Bridge- 
ton,  for  respondent  Everett 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Leaming. 

'  (8S  N.  J.  Eq.  353) 

PURCHASE  et  al.  v.  ATLANTIC  SAFE 
DEPOSIT  &  TRUST  CO.  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Aug.  24, 
1914.)  Appeal  from  Court  of  Chancery.  Suit 
by  Albert  K.  Purchase  and  others  against  the 
Atlantic  Safe  Deposit  &  Trust  Company  and 
others  for  an  accounting.  From  a  decree  of 
the  Court  of  Chancery  (81  N.  J.  Eq.  344,  87. 
Atl.  444),  complainants  appeal.  Affirmed.  Wil- 
son &  Carr,  of  Camden,  and  Thompson  & 
Smathcrs,  of  Atlantic  (Tity,  for  appellants. 
Garrison  &  Voorhees  and  U.  G.  Styron,  all  of 
Atlantic  City,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  CJhan- 
cellor  Leaming. 

■  (86N.  J.  L.T») 

RODENBURG  v.  CLINTON  AUTO  &  GAR- 
AGE CO.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  March  16,  1914.)  Appeal  from 
Supreme  Court.  Action  by  George  Rodenburg 
against  the  Qinton  Auto  &  Garage  Company. 
From  a  judement  of  the  Supreme  Court  (84  N. 
J.  Law,  545.  87  Atl.  71),  affirming  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed.  Vre- 
denburgh.  Wall  &  Carey  of  Jersey  City,  for  ap- 
pellant. Weller  4  Lichtenstein,  of  Hoboken,  for 
respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court 

=zz=  (86  N.  J.  I*  701) 


SEXTON  T.  NEWARK  DISTRICT  TELE- 
GRAPH CO.  (No.  8.)  (Court  of  Errors  and 
Appeals  of  New  Jersey.  July  10,  1914.)  Ap- 
peal from  Supreme  Court.  Action  bv  Liiszie 
Alida  Sexton  against  the  Newark  District  Tele- 
graph Company.  A  judgment  for  plaintiff  was 
affirmed  by  the  Supreme  Court  (84  N.  J.  Law, 
85,  86  Atl.  451),  and  defendant  appeals.  Af- 
firmed. McCarter  &  English,  of  Newark,  for 
appellant  Kinsley  Twining,  of  Newark,  for  re- 
spondent 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed.    The  opinion  filed  in 
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that  coart,  which  deali  with  some  topics  that 
are  not  heard  upon  this  appeal,  deals  also, 
and  in  a  manner  entirely  satisfactory  to  ua, 
with  the  point  upon  which  this  appeal  is  argued 
by  counsel,  vis.,  the  legal  situation  presented 
by  the  fact  that  the  statute  of  May  2, 1011,  took 
effect  upon  the  day  on  wliich  the  plaintiff's  in- 
testate was  liilled.  For  the  reasons  given  npon 
this  branch  of  the  case  by  Mr.  Justice  Trench- 
ard  in  the  Supreme  Court,  the  judgment  of  that 
court  ia  affirmed. 


(86  N.  J.  U  708) 

SMITH  V.  INHABITANTS  OF  CITY  OF 
TRENTON.  (No.  113.)  (Court  of  Krrors  and 
Appeals  of  New  Jersey.  July  10,  1014.)  Ap- 
peal from  Supreme'  Court.  Certiorari  by  Harry 
F.  Smith  against  the  Inhabitants  of  the  City  of 
Trenton  to  review  an  ordinance  of  that  city. 
From  a  judgment  affirming  the  ordinance,  the 

grosecutor  appeals.  Affirmed.  The  opinion  of  the 
upreme  Court  was  as  follows :  "The  ordinance 
brought  up  for  review  was  enacted  pursuant  to 
thejwwers  conferred  upon  the  city  of  Trenton 
by  P.  L.  1010,  p.  140,  and  by  P.  L.  1004,  p. 
283.  The  sole  objection  to  the  ordinance  has 
been  disposed  of  in  an  opinion  this  day  filed  in 
Delaware  River  Transportation  Company  v. 
Inhabitants  of  the  City  of  Trenton,  90  Atl. 
731.  The  ordinance  will  be  affirmed,  with  costs." 
William  B.  Blackman,  of  Trenton,  for  appel- 
lant Charles  B.  Bird,  of  Trenton,  for  respond- 
ent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasops  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Trenchard  in  the  Supreme  Court 

BLACK  and  MINTURN,  JJ.,  dissent 


(86  N.  J.  L.  388) 

STATE  T.  POTTER.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Oct  16,  1913.)  Er- 
ror to  Supreme  Court  Leo  Potter  was  indict- 
ed for  violating  the  general  election  law  and  the 
corrupt  practice  acts.  An  order  quashing  the 
indictments  waa  affirmed  on  certiorari  by  the 
Supreme  Court  (83  N.  J.  Law,  428,  85  Atl. 
216),  and  the  State  brings  error.  Affirmed  on 
the  opinion  of  the  Supreme  Court  Michael 
Dunn,  of  Paterson,  for  the  State.  William  I. 
Lewis,  of  Paterson,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
ia  affirmed,  for  the  reasons  stated  in  the  opin- 
ion filed  in  the  Supreme  Court  by  Mr.  Justice 
Minium* 

(88  N.  J.  U  874) 

STATE  v.  SCHLOSSBR  et  aL  (No.  106.) 
(0>nrt  of  Errors  and  Appeals  of  New  Jersey. 
May  8,  1914.)  Error  to  Supreme  Court 
HeniT  Schlosser  and  John  Seibert  were  con- 
Ticted  of  keeping  a  disorderly  house,  and  bring 
error  to  reverse  a  judgment  of  the  Supreme 
Court  (89  Atl.  622)  affirming  the  conviction. 
Affirmed.  Lehlbach  &  Van  Duyne,  of  Newark, 
for  plaintiffs  in  error.  Louis  Hood,  of  New- 
ark, for  th«  StatSk 


PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justica 
Kalisch  in  the  Supreme  Court 

==  (18  N.  J.  Bq.  336) 


SWAYZE  T.  HUOTTNGTON  et  al.  (N©. 
39.)  (C!ourt  of  Errors  and  Appeals  of  New 
Jersey.  May  4.  1914.)  Appeal  from  Court 
of  Chancery.  Bill  by  Francis  J.  Swayze,  execu- 
tor, against  Harriet  M.  Huntington  and  others, 
for  a  settlement  of  accounts.  From  a  decree 
settling  accounts  (87  Atl.  10()),  defendants  ap- 
peal. Affirmed.  Thomas  P.  McKenno,  of  New 
York  City,  for  appellants.  Edward  M.  Colie, 
of  Newark,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan.- 
cellor  HoweU. 

"  (82  N.  J.  Eq.  368) 

TAYLOR  V.  BORDEN  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Oct  16, 
1013.)  Appeal  from  C!ourt  of  Chancery.  Ac- 
tion by  David  L.  Taylor  against  Mary  S.  Bop> 
den  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed.  Edmund  W. 
Wakelee,  of  Rnglewood,  for  appellants.  Cohn 
&  CVjbn,  of  Paterson,  for  respondent 

PER  CURIAM.  The  testimony  in  the  cause 
fully  sustains  the  facts  found  by  the  learned 
vice  chancellor.  Upon  those  facts  the  com- 
plainant was  clearly  entitled  to  the  relief  grant- 
ed to  him.  The  decree  appealed  from  will  be 
affirmed. 

■  (86  N.  J.  L.  366) 

GRUPELLI  T.  ROSEN.  Supreme  Court 
of  New  Jersey.  Oct  9,  1913.)  Appeal  from 
District  Court,  Morris  County.  Action  by  Eney 
Qrupelli  against  Jacob  Rosen.  From  a  ^dg- 
ment  for  defendant,  plaintiff  appeals.  Affirm- 
ed. Judgment  affirmed  bv  Court  of  Errors  and 
Appeals  (91  Atl.  1068).  Argued  before  GARRI- 
SON, TRENCHARD,  and  MINTURN,  J  J. 
Charles  A.  Rathbun,  of  Morristown,  for  appel- 
lant Willard  W.  Cutler,  of  Morristown,  for 
appellee. 

PER  CURIAM.  The  question  presented  in 
this  case  was  decided  by  our  Court  of  Errors 
and  Appeals  in  Mangonaro  v.  Karl,  87  Atl.  04. 
The  judgment  below  will  be  affirmed,  with 
costs. 


STATE  y.  HART.  (Supreme  Court  of  New 
Jersey.  April  20,  1914.)  Indictment  of  Leon 
O.  Hart  for  conspiracy  to  procure  illegal  and 
fraudulent  votes  at  a  primary  election.  On 
motion  to  quash.  Granted.  Argued  before 
SWAYZE  and  BERGEN.  J  J.  Harlan  Besson, 
of  Hoboken,  and  Mark  Townsend,  Jr.,  of  Jer- 
sey City,  for  the  motion.  Robert  S.  Hudspeth, 
of  Jersey  City,  for  the  State. 

PER  CURIAM.  The  indictment  in  this  case 
mnst  be  quashed.  The  case  cannot  be  distin- 
fniished  from  State  T.  Nugent,  77  N.  J.  Law« 
157,  71  AU.  481. 


Bnd  of  Casks  u<  Voi.  91 
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